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BROCKWAY v. JEWELL.
(Supreme Court of Ohio. Dec. 18, 1894.)
COMMOX DRT.:XKARDS-PAYMEXT OF DEBTS.

1. Section 6318, Rev. St., which provides
that "from the time of service of such notice
until the hearing or the day thereof, as to any
persons having notice of such proceedings, no
sale. gift, conveyance or incumbrance of tbe
property of such intemperate person or habitual
drunkard shall be valid," does not prohibit
such drunkard from purchasing and payin~
for necessaries after the service of such lwticc
and before the appointment of such guardian:
and such payments may be made in money or
personal property, when made and accepted in
good faith.
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2. C., being in II dl'llnken fit of sickness, requiring a nurse and attendant, requested B. to
nurse and take care of him, and as compensation for such service promised to deli "er to B.
a harness. B. accepted. and performed the
service, and received the harness on the order of
C. Held, that the delivery of the harness to B.
was a payment for his services, and not a sale
to llim.
(Syllabus by the Court.)
Error to Cil'cuit court, Trumbull county.
Action by one Jewell, guardian, against
James "'. Brockway. There was a judgment of the circuit court reversing a judgment of the common pleas for defendant, and
he brings error. Judgment of the circuit court
reversed, and that of the common pleas affirmed.
Tbe action below was commenced before
a justice of tbe peace by defendant in error
:1)!ainst plaintiff in error, in replevin, to recover a single harness, with gilt trimmings.
On appeal to the court of common pleas the
plaintiff below filed his petition, the defendant below filed his answer, but there was
no reply. A trial befol'e a jury resulted in a
verdict for defendant below, finding him to
be the owner of the harness, and assessing his
damages at $30. A motion for a new trial
was filed by the plaintiff below, the seventh
ground of whicll is founded upon a supposed
error in the charge of tbe court, appearing
in the opinion later on. The motion for a
new trial was overruled, and judgment rendered on tbe verdict, to whicb plaintiff below excepted, and filed his petition in error
in tbe circuit court of Trumbull county,
which court, on hearing the case, reversed
the jud~ment on the sole ground, that the
court of common pleas erred in giving the
chlll'~e as set out in the seventh ground of
the motion for a new trial. Thereupon defel1l1ant below (plaintiff in error bere) filed
his IJl'! itinn in error in this court to reverse
the judgment of revel'sal of the circuit court.
C. S. Darrow and E. B. Leonard, for plaintiff in error. George H. Tuttle, for d·efendaut in error.
BURKE'I', J. (after stating the facts). The
facts and circumstances out of which this
action grew, as shown by the record, are as
follows: On and before March 1, 1885, Grove
EJ. Clark and the defendant below, James
W. Brockway, were close friends, and frequently went about the country together.
,II'. Clark had inherited quite a fortune, and
fell into the habit of drinking to excess, and
had spent some $10,000 of cash, and often
borrowed of his friends. Matters grew so
bad that on the 2d day of Mal'ch, 1885, application was made to the probate court of
Trumbull county for the appointment of a
guardian for Mr. Clark, on tbe ground that
he was an inebriate. Notice of this applicatiOIl was served on Mr. Clark on the 4th or
Gth day of March, and Mr. Brockway had notice of the application on the same day. The
application was set fOl' hearing on Marcb
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9th, and was continued, and the appointme:lt
of the guardian was finally made on Mard!
23, 1885. About the last of February, 188;;,
Mr. Clark took sick at the Sawdy Hotel, at
Kinsman, in Trumbull county, and was in a
condition to require the services of a nurse
to wash and cleanse him and his clothes and
bed, and he empl'Oyed tbe defendant below
to nnrse him during his sickness, and in payment for his services agreed to supply him
with a harness. Defendant accepted tbe employment on the terms named, and at once
w,~nt to the harness shop, and looked over the
stock on hand, and, among others, the barness in question, but made no selection at
that time. Defendant nursed Mr. Clark for
about two weeks from and after the last day
of I,'ebruary or 1st day of March, und·er and
in pursuance of this contract between them.
On the 10th day of March, Mr. Clark gave
defendant below an order on the hames:>
maker for the harness, which was presented
the same day, and not honored. Thereupon
Mr. Clark and defendant on the same day
went to the hamess sbop together, and Mr.
Clark requested the harness maker to let defendant have the harness, which was agreed
to. Afterwards, on the same day, the harness maker delivered the harness to defendant, in the absence of Mr. Clark, and afterwards, on the Sf,me day, in the absence of defendant, received fl'om Mr. Clark his note
for $30 for the harnes'S. Defendant retained
the barness until about May 1, 1885, when it
was taken from him in this action of replevin.
The petition in the common pleas avers that
defendant, at the commencement of this action, and for 10 days before that time, wrongfully detained from plaintiff tlle following
goods and chattels of the plaintiff, as guardian, to wit, one single harness, with gilt
trimmings. It will be noticed that this petition does not claim that the defendant detained tbe property for a longer period than
10 days before the suit was commenced, and
does not aver that plaintiff, as such guardian,
was owner of the harness for a longer period tban the 10 days during which the property was so detained. The answer admits
that the case came into court by appeal, and
denies each and every other allegation therein contained. The answer further avers
that at the time of the commencement of the
action the defendant was lawfully in possession of the harness; that he was the owne1'
thereof, and that it was deliverect and given
to him in good faith, as a consideration for
necessaries furnished to Grove Eo Clark, who
was then owner of the same; and that said
necessaries so furnished consisted of care
and nursing of said Clark while he was in
a fit of sickness. The ownership and rightfUl
possession of the harness at the tim~ of the
commencement of the suit, and for 10 days
previous thereto, is clearly put in issue by
both the general denial and the further averment that defendant was the owner and had
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lawful possession thereof. and this is as far
as any issue is made up by tlJe pleadings.
The defendant goes further in his answer,
aad shows how he became owner, and avers
that )rr. Clark was owner of the harness at
the time it was deli loel'ed to defendant as
a consideration for necessaries fumislJed to
him. No reply appears in the record, so
that the manner of acquiring ownership is
not denied; and it stands admitted that the
hamcss was delivered and given to defendant in good faith, as a considerat.ion for care,
nursing, and necetSsaries furnished t.o ::'11'.
Clark while he ,was in a fit of sickness. The
time of the sickness and of the delivery of
the harness does oot appear in the pleadings,
hut the testimony shows tlJat it was the last
day of FelJruary or forepart of "larclJ, as
alJove statetl.
There is no inconsistency in the pleadings,
and tlJe latter pal't of the answer does not
modify or contr:1diGt the general denial.
"-hile the answer avers that at some time
::'£1'. Clark was owner of the hamess, and
that he delivered it to defendant below, it
was claimed upon the trial, as one defense,
that the title to the haruess was never ill
::'!l'. Clark, but passed directly from t.he harness maker to the defendant; and evidence
was introduced, without objection, and the
trial proceeded upon that theory, notwithstanding the state of the pleadings. If the
charge of the court exceptetl to had rrference
to this phase of the case, as so HUHle by the
evidence, it was clearly riglJt, because, if
defendant below did not derive title to the
harness from Grove E. Clark, but from the
harness maker, his title wa,s unimpeachable. That the COUl't had the right to submit
the case to the jury upon the evidence introduced, notwithstanding the state of the
pleadings, is shown by the case of Mehurin
,. Stone, 37 Ohio St. 40-38. As anothel' phase
of the case, the defendant below claimed that
the contract of hiling and pl'omise to pay for
the services rendered lJy delivery of the harness completed the sale, if sale there was,
as of the date of the hiring, even thoug'h
the harness was handed over by the harness
maker some days lateI'. As still ;1llother
phase of the case, the defelldant below regarJed the delivery of the harness as a paylilCnt for services rendered under a contract
made before application was Illade for the
appointment of a guardian for 1\11'. Clark,
Opposed to these thl'ee phases of defense,
the pl~intiff below regarded the transaction
as a sale of the harness by Mr. Clark to defendant below, after notice of the application
for the appointment of a guardian, and therefore void under the statute.
rpon the phase of a sale of the pl'Operty
as claimed lJy the parties t.he court c11tlrged
t.he jUl'y as follows: "The court says to you,
as mattel' of h1.'v, that to constitute a valid
sale of this harness by Clark to Brockway
it must have bpen before Brock,,-ay had notice of the application for the appointment
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of a. guardian for Clark, and any sale aft!'r
notice upon Brockway would confer no title
upon the defendant." To this charge there
was no exception. Upon the phase of the
case that the delivery of the ha.rness was in
payment of the services l'cndered under the
contract of hiring, the court charged the jury
as follows: "You are further instructed that
if you find fl'om the evidence that Grove E.
Clark and the defendant 'entered into an
agreement, prior to the time of the filing of
this application for guardian, or before be
had notice of the same, that in consideration of services rendered by the defendant
said Grove E. Clark \Vo.uld purchase a harness for the defendant. and that pursuant to
such an agreement tlw services were rendered as agreed, and that said harness was
selected by the defendant, and delivered to
him by James Clark (the harness maker),
upon the ordel', either verbal or ,,-ritten, of
said Grove E. Clark, and that the hal'llcss
remained in the possession of the defendant
until taken on t.he writ of replevin in this
case, then you should find for the defendant,
and assetSs him such damages as is shown to
you that this property was worth at the time
it was taken." There was an exception to
this part of the charge, which resulted in
the reversal of the judgment of the court of
common pleas. A transfer of property for
cash is a sale by one and a purchase by the
other, It is not a sale by both, nor a purchase by both. A party who hires a hand
may pay him in cash 01" personal property,
and the receipt of the property instead of
cush is not a purchase by the hand, but a
payment to him. Whether a delivery of the
harness to defendant below was a sale or
payment depends upon the circulllstances. If
Mr. Clark was in a fit of sickness, and required a nurse to take care of him, and applied to defendant, and said to bm, "If you
will nurse and t.ake care of me, I will gil";
you a harness as compensation," and defendant having accepted and rendered the senice, and received the harness, the deli,'el'Y of
the harness was clearly a payment. On the
other hand, if the defendant below desired
to procure a harness, and applied to :\lr.
Clark therefor, and pl'oposed that if :\£r.
Clark would deliver to him a harness be
would work for him to the value of the same,
or nurse and take care of him in payment
therefor, and in that way obL.'1ined the barness, such transaction was a sale on the p,ll't
of Clark, and a payment on the part of defendant. There was evidence strongly tending to show that "11'. Clark was seeking a
nurse, that he stood in sore need of one.
and agreed to make payment by the delivery
of a harness, and that defendant below ac,
cepted the offer, rendered the service, and re,
ceived the harness as payment therefor.
Such a transaction is not prohibited by section G31S, Rev. St., which is as follows: "At
least five, and not more than ten, days prior
to the time when the application fOI' the ap-
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pointment of the guardian authorized by
tile foregoing section shall bc made, a notice,
in writing, setting forth the time and place
of the hcaring of the application, shall be
served upon tile person for WhOlD such appointment shall be soug!lt; and from the
time of the sen'ice of such notice until the
hcaring. or the day thereof, as to all persons
ha Ying notice of such proceeding, no sale,
gift, conveyance, or incumbrance, of the property of sucll intempel'ate person or habitual
drunkard, sllall be valid." It will be noticed
that the inebriate is not prohibitel1 by this
section of the statute from making either
purchases or payments. Only sales, gifts,
conveyances, and incumbrances are prohibit.el1. If the transaction was as claillled by
ilefenrlant, tile chal'ge was correct. Defendant had a rig'ht to have this phase of the
case submitted to the jury, and let tile jury
pa,ss upo::J. the question, and say whether tJIe
rcal transactio;} was as claimed by himself
or a3 claimed by the plaintiff. The phase
of the transaction as claimed by each was
fairl~' submitted to the jury. 'l'rue, the charge
complained of is not as clear and definite as
It might be, but clearness would only have
made the case more favorable for the defendant. In reversing the judgment of the
court of common pleas the circuit court erred.
Its judgment will therefore be reversed, and
that of the common pleas affirmed.
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