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INVESTIGATION OF THE NATIONAL EECOVEBY

ADMINISTRATION

SATURDAY, APRIL 13, 1935

United States Senate,

Committee on Finance,

Washington, D. C.

The committee met at 10:05 a. m., in the Finance Committee room,
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Senate Office Building, Senator Pat Harrison (chairman) presiding.

Present: Senators Harrison (chairman), King, Lonergan, Couzens,

Keyes, La Follette, and Capper.

The Chaihman. The committee will be in order. Congressman

Boehne of Indiana wishes to make a statement.

STATEMENT OF HON. JOHN W. BOEHNE, JR., MEMBER OF CON-

GRESS FROM THE STATE OF INDIANA

Mr. Boehne. I simply desire to read into the record and present

a communication received by me to be presented to the Senate

Finance Committee acting as the investigating committee of the

National Industrial Recovery Administration, and I shall read the

letter and that is all that I will want to present. [Reading:]

April 3, 1935.

Senate Finance Committee,

United Stales Senate, Washington, D. C.

Honorable Sirs: We, the undersigned manufacturers, of Evansville, Ind.,

and vicinity, are purchasers and consumers in our manufacturing operations of

pig iron and rough castings made from such pig iron.

We beg to bring to your attention unfair price-fixing and discrimination against

us as regards the price of southern pig iron shipped to the northern bank of the

Ohio River, as compared to the price charged to purchasers of this same pig iron

on the southern bank of the same Ohio River.

Since adoption of the Iron and Steel Code under the National Industrial

Recovery Administration, pig-iron producers in the Birmingham, Ala. district

charge consumers on the northern bank of the Ohio River $2.88 more per ton of

pig iron than the price charged to consumers on the southern bank of the Ohio

River, while the additional cost of transportation to the northern bank of the

river is only 30 cents per ton, thereby discriminating unfairly against consumers

of pig iron on the northern bank of the Ohio River to the extent of $2.58 per ton

which discrimination will seriously affect the operation of many industries in

this district.

We appeal for relief from this unfair discrimination and strongly urge you take

whatever action is necessary to secure the elimination of all price fixing from codes

permitted under the National Recovery Administration, for if price fixing is

tolerated it will be abused as shown by the above example.

We do understand that under the Clayton Act, and other laws of our country,

discrimination in price between purchasers is absolutely illegal, and undoubtedly

such gross discrimination as set forth in this report, namely a difference of $2.58

per ton of pig iron, to consumers of this material in territories immediately ad-

joining, was never intended by the legislative and exeoutive branches of our

Government. If continued, such price fixing and discrimination will prove ruin-

ous to many industries and we hope you may decide it should not be tolerated.

1777
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Numerous appeals to administrators of the National Industrial Recovery

Administration and to pit iron furnaces at Birmingham, Ala., for relief from unfair

discrimination due to this price-fixing, have been entirely unsuccessful.

Farm .Toole, Inc., Vulcan Row Division; Geo. L. Mesher & Co., by

H. F. Koch; Advance Stove Works, J. S. Hopkins, secretary-

treasurer; Hartie Foundry Co., S. W. Hartig, president; Sun-
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beam Electric Manufacturing Co., J. Harry Schrader, vice

president; Sernal Inc., W. Â£. Baker, works manager; Blount

Plow Works, V. A. Burch, president; The F. Grote Manufac-

turing Co., Ernest A. Grote, president; the T. Holtz Co., by

H. Holtz, secretary and treasurer; Keck Sonnerman Co., by

R. F. Keck.

The Chairman. Mr. I. H. Kopf of Cincinnati, Ohio.

TESTIMONY OF I. H. KOPF, CINCINNATI, OHIO

(Having first been duly sworn by the chairman, testified as follows:)

The Chairman. The committee will give you 10 minutes. You are

from Cincinnati?

Mr. Kopf. Yes. I come before you not as the chairman of any

committee or anything of that nature. I come before you in the

interests of the small merchants who are dominated by what we term

as "racketeers." These racketeers operate under an organization

known as the "Better Business Bureau" in the big cities, and in the

Better Business Bureaus now are administered the codes of the N. R.

A., so that if any complaint is filed against the small merchant, the

same man who is the head of the Better Business Bureau is the head

of your code authority. In other words, the man is found guilty

before he even goes to trial.

I know of dozens of merchants who receive letters from the code

authorities for violations which did not amount to anything or which

did not occur. They did not appear before the code and nothing was

done.

Senator King. Who appoints these Better Business Bureau officials

that arrogate so much authority to themselves?

Mr. Kopf. It is a closed corporation selected from the merchants

whom they want to belong to it. I do not believe in any Better

Business Bureau in the United States. You will find a merchant

whose capital is between $1,000 and $15,000 a member of the Better

Business Bureau. I think the ones in the Better Business Bureau are

trying to drive them out of business.

Senator King. What do they have to do with the code?

Mr. Kopf. The code is administered in almost every city by the

Better Business Bureau. In our city of Cincinnati Carl Finn is the

secretary of the Retail Code Authority. Carl Finn is the manager of

the Better Business Bureau. So if anything happens to a small man,

Carl Finn is the prosecuting attorney, the judge, and the jury, and

the man has no chance.

These small merchants are not coming before you complaining of

the code. They are very happy under the code, providing certain

provisions can be remedied. One of those provisions is that a small

merchant cannot buy goods in the quantity that the large merchants

buy, and when he puts on a sale, the first thing he does is to get

letters from the code authorities or the Better Business Bureau calling

his attention that he cannot buy additional goods. That is what

happens when he is doing business or running a sale of his regular

merchandise.
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For instance, if he is advertising ladies' dresses at $3.95 and he

runs out of those and feels that he can sell 25 or 30 more, he just can-

not buy them. That is the way it is interpreted. It is things of

that kind that the small merchant is complaining about.

You gentlemen may be interested to know where we differ with

the small merchant from the big merchant. The small merchant is.
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a local merchant whose capital ranges from $1,000 to $100,000, and

a large merchant is one whose capital is over $100,000.

The suggestion we have to offer to remedy this is to eliminate the

Better Busmess Bureau and put it out of existence. It is a nuisance

to lis and hindering the development of the small merchant, and I

can name you 10 men that I know of that would open small stores

if they could, with capital from $25,000 to $50,000, but they say,

"What is the use? If I do this, the Better Busmess Bureau will

jump on my neck and drive me out of business. They will keep my

ads out of the paper." Which has been done.

Senator King. How do they do that?

Mr. Kopf. By going before, to the newspapers and saying, "We

want to see copies on these stores." They criticize the copy and

find fault with it and tell these newspapers, "You dasn't run that

ad." That has happened within the last 60 days in the city of

Cincinnati. It happens in every big city where there is a Better

Business Bureau.

What do they do? They get the proof of that small man's ad,

and the day he was going to run the ad, or if he does run it, the other

stores advertise the same class of merchandise at that price or below.

Senator King. Violate the code as interpreted by them them-

selves?

Mr. Kopf. As I say, I am an independent man, coming before you

in the interest of these men, because they cannot organize, they can-

not come before you, because if they did, the Better Business Bureau

would have them out of business in 60 days. They would find fault,

they would criticize them, haul them into court and drive them out

of business. That is why the small merchants are afraid to come

down here. That is why I came at my own expense and not paid

by anybody. I would not take a dollar from these men because

they need every dollar that they have to fight this Better Business

Bureau in the big cities.

And this does not only happen in the cities, but it happens within

a radius of 20 miles of the big cities, where the Better Business

Bureau says they have jurisdiction. They say, "We have juris-

diction because we are out for better business."

They have their own shopping newspapers, to which they will not

permit a small merchant to advertise in. The only way you can ad-

vertise in that paper is by buying stock. If a small merchant wants

to buy stock in it they say, "We have no stock to sell." In that

paper you cannot find any outside merchant who is in business with

anv line of business that conflicts with the big department stores.

The Better Business Bureaus are owned by the big department

stores, and their managers are ruled by the big department stores

because they contribute to their support.

The way they get their support, they go to a small merchant who

shows that he is advancing and they think that he is going to be a

detriment to the big store and they say, "We want you to join the

Better Business Bureau." "All right; how much?" "$1,000 a year."
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The small merchant says, "I cannot pay that." They will take

$750; they will take $500. They will come down to $50. And if he

don't join, God help the poor merchant, because he is going to be

put out of business in 18 months; I don't care who he is. They are

going to drive him out because he shows that his business was progress-

e are not down here, none of these small merchants ever made one
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remark in regard to the political affairs or anything of that nature,

whether they are Republicans or Democratsâ€”they are not interested.

They want this thing regulated so that they can exist.

Senator King. Are any of the "small businessmen", socalled,

named on the codes?

Mr. Kopf. No, sir. We have nobody on the codes in the large

citiesâ€”I dare say you will findâ€”whose business is under $100,000.

Senator King. I am speaking, of course, of local codes.

Mr. Kopf. That is what I am speaking of. In the cities where

these better business bureaus exist.

Senator King. Does that local organization of the N. R. A. or of

the codes, police it in the sense of keeping in contact with and inquiring

into the small business man's operations?

Air. Kopf. Only when they think he is doing business, they send

women into his store to create a disturbance on his busy days, and

then they go back and write him letters that such and such was not

right, and such and such was not right.

I tried to get several letters to bring down here from the code

authorities; but the small business men, the small merchants say,

"My names are on those, and they will check up, and when they find

I am making a complaint, they will drive me out of business."

You can go through any large city and you will find the vacant

room is due not because men do not want to go into business. The

small man has got all of the confidence in the world in the future of

this country and in his city, but he says: "I cannot go in business as

long as there is a Better Business Bureau existing, because if I am

successful and do not kick in to their racket, they will drive me out

of business. If I do kick in, they question me what I am going to

do and all, and the big department stores then run ahead of me."

In regard to sales, as I started to bring that up, the small merchant

cannot buy sufficient goods with a capital, we will say, of $10,000,

because he does not know what is going to sell. He would be foolish

to put the greater part of his capital into certain articles. When he

is running a sale or his business is going ahead and he has done adver-

tising, any kind of advertising, which they class as sales now, if a

small merchant does it, they immediately send him notice that he is

violating the code, that the code says he dasn't buy goods for sales. If

a merchant pays $2.25 and sells at $3.98, they cannot say he is not

making a sufficient profit, so they come back and say he dasn't buy

goods.

Senator King. Do they fix the prices at which he may sell?

Mr. Kopf. No.

Senator King. Does he fix a floor price at which he may sell his

commodities?

Mr. Kopf. Where the code says he must sell, he must sell above

10 percent over his laid-down cost, and no small merchant can sell

under tha t. He is happy because the people are making more money;
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and if you were in the small stores the way I am in Kentucky, West

Virginia, Ohio, and Indiana, you will see that the people are tickled

to death because they have money to buy, and they are buying.

The Chairman. Are you a merchant of the type that you have

described? A small merchant?

Mr. Kopf. I am an auctioneer; a sales promoter.
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Senator King. Do you travel through those States?

Mr. Kopf. I make towns from crossroads of 87 people to Cleveland

and Cincinnati.

Senator King. Do the conditions which exist in Cincinnati to which

you have referred by reason of the course of conduct of the better

business bureau organizations go into other cities?

Mr. Kopf. In Columbus, Cleveland, Louisville, Indianapolis,

Hamilton, Ohioâ€”in almost every city of any size over 20,000.

The Chairman. Do you find that the code has had any effect on

your business as an auctioneer?

Mr. Kopf. It has, for which I am very happy. It drove men who

were in the business and not running a clean business, out of business.

I am very happy that this came about.

The Chairman. It worked to your benefit?

Mr. Kopf. I won't say to my benefit, but to all who are in the

business who want to do a clean business.

Senator King. You mean auctioneers?

Mr. Kopf. Yes, sir; and for which I am very glad, because I happen

to be under the license of four States and under bonds in those States.

I am under license in 19 cities and under bonds in those cities.

Senator King. You do not want any competition in your line of

business?

Mr. Kopf. We encourage competition, for this reason: If one

merchant has a successful sale, other merchants in that town are

interested.

The Chairman. You operate your business independently? It ia

not incorporated, is it?

Mr. Kopf. No sir; I own and operate the business.

Senator King. I was interested in your statement that they would

censor advertisements that were prepared by the smaller business man

and go to the newspapers and see the proof before it was published.

Mr. Kopf. Yes.

Senator King. Is that practiced very extensively?

Mr. Kopf. In the large cities.

Senator King. And do the newspapers furnish them his copy?

Mr. Kopf. They have to; otherwise the large advertisers will get

off the newspaper, since they have their own papers. In Dayton

they have their paper, in Cleveland they have their paper, in Cin-

cinnati they have their own paperâ€”what they call the Shopping

News, and only the members of the Better Business Bureau and those

whom they want to have stock in that paper can advertise in it.

That is the policy of the paper; you must be part owner of the paper

or you cannot advertise.

Senator King. Would that be true with respect to, say, the Cleve-

land Plain Dealer, or the Cincinnati Enquirer? Would they censor

your advertisements in those papers?

Mr. Kopf. They have censored the advertisements. I can make

this direct statement to that, they have censored advertisements in
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the Cincinnati Post, and they have censored the advertisements in

the Cincinnati Times-Star, and in both cases they held up some

issues to get on the street before the copy was released.

The Chairman. Was that true of the Dayton News?

Mr. Kopf. That I cannot say, but I understand the same practice

is used in all cities where there is a Better Business Bureau.
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The Chairman. Proceed.

Mr. Kopf. The next thing is something in regard to merchandise

given free. There is in the mails, and if you Senators are interested I

can send you a copy of itâ€”I have not one with meâ€”of a manufac-

turer now who is making studio couches. He quotes a price on this

couch; but if you buy 10, he gives you 1 free. If you buy 20, he gives

you 2 free. I have yet to see the small merchant in any town who

has a capital of $50,000 that can afford to buy 10 of these couches of

The Chairman. Has this practice been indulged in before the

code went into effect?

Mr. Kopf. No, sir. And this has only happened within the last 30

days.

The Chairman. Within the last 30 days?

Mr. Kopf. Yes, sir. That is why I have not got one of those fur-

niture ads; but if you are interested, I will be glad to send you one.

That is one thing.

The next thing is carload lots of furniture. A carload of furniture

as a rule represents 60 pieces of bedroom suites and about 40 pieces

of dining-room suites. The manufacturer has a price on 1, and a

price on a carload, and a price on 10 carloads. If a concern buys 10

carloads he gets a price which is so low that the retailer buying one

cannot buy that number, because the man buying 10 carloads can

sell at retail for the price the small retailer has got to pay. That is

the big complaint all the way through of the codes. If this was sold

and these 10 carloads go into one store of a chain organization, which

are the ones doing this, they could not buy 10 carloads because there

is no store in Cincinnati and no store in Cleveland that could sell 10

carloads of one manufacturer's furniture in one store, but they buy

the 10 carloads, and then order some shipped to one town and some

to another town, separating these 10 carloads, but in the long run

they are not taking any more into any one store than the small

merchant who has a $50,000 to $100,000 capital.

Senator King. Could two or three of these larger merchants combine

and buy 10 cars and buy in one man's name or a company's name, and

then distribute to the various persons interested in the venture in

different towns or in the same town in different stores?

Mr. Kopf. They not only buy 10 cars, but I know of cases where

they have bought 116 cars out of Virginia, and that is done through the

consolidated buying offices in New York City of the large interests.

A small merchant has a hard time getting into these buying offices.

For instance, in our town, if they were to have the three or four

largest stores in a buying office in New York, no small merchant in

Cincinnati is going to get into that office.

The Chairman. The chain stores take charge of that situation?

Mr. Kopf. Yes, sir.

The Chairman. All right; proceed.

Mr. Kopf. The next thing is the discount on merchandise. Some

merchants have gotten

merchandise dated 1 day. The
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express shipment showed 5 days later or the freight bill did. Then

wben the shipment did get into his house, he had 3 days to pay that

bill before it was due. This did not happen before the N. R. A.,

because the present terms now are 2 percent 30 days. In former days

tbe small merchant got 2 percent 10 days and 60 extra, giving him 70

days on which to operate his business.
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No small merchant is going to exist with these kind of terms now,

because furniture men cannot turn their stock that quick.

Here is a suggestion we have for remedying the trouble of the Better

Business Bureau. We think that in every district of every district

court in the United States, there should be formed a board of 7

members, 3 whose business is over $100,000 for taking care of the big

interests, 3 whose business or inventory represents $1,000 to $100,000;

these men to be selected by the groups from which they represent;

these 6 men to select 1 man as the seventh member who must be an

attorney, no one else but an attorney can sit as the seventh member of

this board. He then can advise them legally and tell them if any-

thing has been violated or if any crime is committed in the operation

of a man's business or anything of that kind, and in the case of a dead-

lock, he has the deciding vote. If any crime has been committed or if

the board finds that anything has been violated, then their findings

should be sent to the United States district attorney in that court

district, and I think if you put in a board of that nature, you will

have every small merchant in the country happy, and I think the

future of the N. R. A. is assured, and I think the small merchant will

tell you, as well as the large merchant, that we are headed right, we

are coming out of the depression, because I have known small mer-

chants who, 2 years ago, had 1 help working, and today they have 10.

I saw other merchants who had 1 help working 2 years ago, who have

5 working today. They are not complaining of hours, they are not

complaining of wages, or anything of that natureâ€”they are whole-

heartedly in favor of it, because they realize the more that is paid out

in salaries the more that is coming back to them in business.

The Chaibman. The big objection is the discrimination of big

business against them?

Mr. Kopf. Yes, sir. And I would like to leave this statement

with you.

The Chaibman. Yes; we will put it in the record.

Mr. Kopf. If you want a copy of that advertisement which I

spoke of

The Chaibman (interposing). You may send it down to us.

(Mr. Kopf's statement is as follows:)

Mr. Chairman, Mr. Pat Harrison, and your committee, I feel the first thing you

are interested to know is what I am doing here.

My business for the past 20 years has been that of sales promoter, merchandise

appraiser, and auctioneer. This work noironly brings me in contact with the large

merchants but equally, and more so, with the smaller merchants. I feel that

right here 1 should explain what thousands of others and I class as the large

merchant and the small merchant, and where we make the distinction or division

between them.

Merchants whose inventory is between $1,000 and $100,000 are classed as small

merchants. Those whose inventory exceed $100,000 are classed as large mer-

chants or operators, whether they have one or more stores.

I am here in the interest of the merchants whose inventories are between

$1,000 and $100,000, being classed as small merchants. It is in the interest of

these small merchants that I sent to the United States Senate investigation

committee on March 12 the following telegram:
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"If you want the low-down on the way small merchants are being persecuted

by big shots kindly advise and make arrangements and I will appear before your

investigating committee. I can give you not one but hundreds of legitimate mer-

chants, but because they do not belong to a gang of racketeers in the larger cities

they are persecuted.

"This I can give you not only from Cincinnati but from many of the larger
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cities."

From that telegram, you must be interested to know whom we term "racket-

eers." We would term any organization which is a closed organization, selecting

its members and not allowing all merchants to join, anything but a legal organiza-

tion, an organization which only criticizes the small merchant when he is out

fighting for business, who dominates him by sending people into his store to

create a disturbance and distract the public from their purchases, cannot be

classed as operating for the good of the community or the small merchants.

When these organizations are put in charge of the N. R. A. code enforcement

various other branches, how can a small merchant expect to receive justice, when

they are the authority? How can small merchants expect justice when the

managers of these organizations which are known as the Better Business

Bureaus" of the various cities, are secretaries of the Retail Code Authority and

also connected with various other enforcement organizations? What can a small

merchant expect if they criticize him when one man is prosecuting attorney,

judge, and jurVj this man supposed to be in the employ of a big organization

controlled by big interests, can never render a decision in favor of the small

merchant.

If your committee wishes to verify these facts, I can give dates and instances

where they can go to the files and find my statements to be correct. The National

Recovery Administration can never expect to survive when almost every article

in it is broken by big business.

In the first place, if a small merchant was to jockey the hours of his employees,

the employees immediately would run to the Better Business Bureau or the code

authorities, but nevertheless, right today, the big department stores are jockeying

the hours of their help.

Under the code, it appears that no merchandise should be sold for less than

cost, and truth should be stated in advertising. Then here is an instance that

should be investigated, for it almost ruined every small retail furniture store

in the Cincinnati district.

One of the most prominent stores in Cincinnati, in the month of December

1934, advertised a rug sale. These rugs were away below the wholesale cost.

Upon investigating, it was found by retail furniture dealers in this district that

the firm in question had purchased a lot of second and drop patterns. The ad

did not say this. There was so much pressure brought to bear by the small

retailers that some of the mill representatives came to Cincinnati, but it did no

good. There was no retractionj no apology of any kind made, but 2 weeks later,

a small retailer who was moving from one location to another bought some

chairs, and in less than 24 hours he had a letter from the code authority saying

he was buying merchandise for a sale. Of course, this was a small merchant,

and Mr. Better Business Bureau and Mr. Code Authority jumped on his neck

because he was going a little bit of business and was trying to make a little

monev.

It is a serious state of affairs if a small merchant moving from one location to

another, cannot buy merchandise when he is staying in business and when he is

making a 50-percent profit. This only proves that the Better Business Bureau

and the code authority are out to drive the small merchant out of business. I

could give you hundreds of such instances and if you are interested, will gladly

do so when your committee has more time. But you will find in every case when

a small business man begins to do business, he is dominated by the Better Business

Bureau.

Now, your thought should be how to overcome these evilsâ€”whether or not it

is I cannot say. This can be done by a plan I am about to submit to you which

meets the approval of thousands of small merchants.

First, the private police department or Better Business Bureau, should be put

out of existence. Appoint a board in each Federal district, three members to be

merchants in good standing, whose inventories are between $1,000 to $100,000,

these to be classed as representatives of the small merchants; three merchants

whose inventories will be $100,000 or over, these to be classed as representatives

of the large merchants. These six members are to select a seventh member who

must be an attorney, he is to guide them in legal matters, and in case of a dead-

lock, have a deciding vote. The board to have headquarters in the largest city
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of their district with a secretary to take complaints, and so forth, and vote on

them. If they find that a crime has been committed in misrepresentation, and so

forth, merchandise advertised or any other matter which comes before them, the

matter should be recommended to the United States district attorney for prose-

cution. This board should receive a very small salary as their work should be

classed as more for the benefit of the community than for personal gain.
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This policy is the suggestion of over 3,000 merchants I have visited and dis-

cussed the matter with within the last 18 months.

I will not take up your committee's time any longer, but am now open for any

question you may care to ask me at the present time if you wish to question me

by your subcommittee. I thank you.

TESTIMONY OF JAMES Â£. RICE, TRUMANSBURG, N. Y., CORNELL

UNIVERSITY, PRESIDENT OF THE NORTHEASTERN POULTRY

PRODUCERS COUNCIL AND COORDINATOR OF REGION NO. 9

(Having first been duly sworn by the chairman, testified as follows:)

The Chairman. How long do you want, Mr. Rice?

Mr. Rice. I should hope that I might have at least 10 or 15

minutes.

The Chairman. Try to get through in 10 minutes.

Mr. Rice. I would like to leave a brief also.

The Chairman. Yes, leave that with the clerk. You represent the

committee?

Mr. Rice. Yes.

The Chairman. You are from Trumansburg, N. Y.?

Mr. Rice. Yes, sir; and a poultryman and for 31 years professor of

poultry husbandry at Cornell University and now professor emeritus,

and operating a farm of 5,000 birds and 22,000 hatching capacity.

What we would like is to urge upon you the continuation of a com-

mercial and breeder hatchery code, and I would like to read in this

connection an extract from a statement which I wrote some time

ago that sets forth concisely the particular reasons for so doing.

This will save time.

Senator King. Let me just make an inquiry, if you will pardon me.

How extensive is your business? Is this organization confined to

New York or is it national in scope?

Mr. Rice. National in scope. I will be glad to present tbat quite

in detail in the form of a brief and also verbally.

Senator King. Do you have a code for the breeder and hatcheries?

Mr. Rice. We have a code for the commercial and breeder

hatchery industry now in operation, which was approved nearly a

year and a half ago.

Senator King. Were you instrumental in procuring the code?

Mr. Rice. I was one of those among a great many in the industry

who was responsible for doing that.

Senator King. Are those sho are rearing chickens in all parts of

the country interested in this matter?

Mr. Rice. Exceedingly so; almost 100 percent.

The Chairman. I wish you would put in the record in connection

with your brief, the history of the organization, and so forth, to save

the time of the committee so that we may refer to it.

Mr. Rice. Thank you. I have that right here in front of me.

The inception, development, administration, and financing of the

code is the most significant and far-reaching event in the history of

poultry husbandry. The hatchery industry up to the time of the first
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code hearing had been unable to meet the situation single-handed.

What was everybody's business was nobody's business. Now, due

largely to code organization and reorganization the hatchery in-

dustry with Government cooperation is becoming master of the

situation.

The formula for making the Commercial and Breeder Hatchery
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Code was rational and not revolutionary. This is an important dis-

tinction. The United States Government proposed but did not

demand a code of fair competition. The hatchery industry accepted

the proposition and submitted several codes for the consideration of

the United States code authorities whose legitimate function it was to

assist in the standardization of rules and regulations in harmony with

the principles and practices established by other industries in coopera-

tion with the Government code authorities in order to provide legal

enforcement. This in principle was Federal cooperation and not

Federal domination.

Whatever may be said for or against codes in general, it is clear

Hatchery Code, the facts before us justify us in believing that it has

come to stay. The best proof of this fact is the all but universal

opinion that the Hatchery Code has been of great benefit to the poultry

industry as a whole. Even sincere critics of the Hatchery Code and

code violators admit that fact. The early opposition to the Hatchery

Code is gradually disappearing. My observation is that at least 95

percent of the hatchery men believe that the code has been and is a

distinct benefit to all, regardless of whether or not they have supported

it. It is not necessary to receive 100 percent approval of any move-

ment, project, law, code, or Government to make it a pronounced

success. Not even the decisions of the United States Supreme Court

or of any legislative enactment of State or national election requires

unanimous agreement. Not even the Ten Commandments or Decla-

ration of Independence met with complete accord.

I would like also now to read a letter which we received this morn-

ing from the managing agent, Mr. Hannah, formerly professor of exten-

sion work in Michigan University.

Senator King. I have a letter here which you sent to the chairman

enclosing a copy that you sent out to the county agents of New York.

Mr. Rice. Yes, sir.

Senator King. Were you using the county agents for the advance-

ment of your organization?

Mr. Rice. Yes, sir; that is universal throughout the United States,

by authorization of the Extension Division of the United States

Government, 3,000 copies of the Commercial and Breeder Hatchery

Code were distributed to the county agents of the United States as

an educational movement. And it is distinctly that. It is the

most important functionâ€”education.

Also in your letter you state that you sent out 27 inspectors there

in New York?

Mr. Rice. Oh, no; that is a mistake. Twenty-seven inspectors

for the entire United States.

Senator King. Why did you send them out?

Mr. Rice. The letter must be misleading in its English because my

intention was to state that New York alone has one inspector.

Senator King. Your letter states, "Our inspector for New York

will start work within a few days."

that each code must stand

Of the
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Mr. Rice. That is right.

Senator King. I wanted to know what authority you had to use

the county agents to carry out your organization plan?

Mr. Rice. They have no inspection responsibilities. They keep

completely free from that, but they assist poultrymen with that

educational movement, as they would with every other educational
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phase of extension work, and I know of no opposition.

Senator King. In your letter I find the statement that it is going to

be stronger for the coming year, a stronger code.

Mr. Rice. As a result of the revisions of the code which have been

made, with due care at the public meetings throughout the United

States, by mail and otherwise, and by hearings in Washington with

the code authorities, the code of last year was strengthened in a good

many particulars, some by eliminations, some by additions, but it is a

more workable document. It was a tremendous undertaking to bring

this about. It was the first time in the history of poultry husbandry

in this or any other country that it had undertaken to make a scientific

study of itself by surveys, cost-accounting records and other ways,

and we were able to develop a code which today is revolutionary in

its favorable effect upon the poultry industry.

The Chairman. What are the beneficial effects?

Mr. Rice. I will be glad to read into the record some of the things

that are of distinct benefit.

Senator King. You sought to unite, did you not, all of the men who \

raise chickens in the United States into one big organization, and that

is to control prices.

Mr. Rice. Oh, no.

Senator King. Is that not the fact? Is that not the object?

Mr. Rice. Not to control prices, but to prevent unfair competition

of selling below cost with intent to injure a competitor, and it must

be his own cost and not an average cost of the region or the average

cost of the Nation. That would be unfair.

Senator King. One of the purposes was then to arrange prices by

cost accounting or otherwise, at which the producers of chickens might

sell to the consuming public.

Mr. Rice. In order that they and the code authorities might have

more valuable statistical information on what costs were in the differ-

ent regions of the United States, and for that reason only a large num-

ber of cost accounting records of hatcheries have been secured, and by

the pure education process, without any effort whatever at regimenta-

tion or domination, these people have discovered for the first time that

they were selling chickens below a cost that they could afford, and

when they took into consideration all the cost accounting factors of

running a hatchery, they very quickly discovered that they were

making a mistake.

The Chairman. This did not apply just to a farmer who raised

few chickens, did it?

Mr. Rice. It did not. The hatchery code does not undertake to

deal with any hatchery that does not produce at least 500 chicks to

sell, or hatch 1,000 eggs or more for custom hatching, or for dealers

who sell 500 chicks or more.

The Chairman. All right; proceed.

Mr. Rice. The question was asked what the benefits are. I would

like to enumerate six.
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The first benefit, and the greatest of all is to the farmer, because

the farmer produces the eggs that go to the hatchery to be incubated

and sold or returned to the farm as chicks. Seventy-five percent

approximately of the chicks hatched in the United States are hatched

in hatcheries, and of that, a very large proportion go back to the

farmers who produce the eggs. They rear their chickens; finding
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it more economical to do that than it would be to operate their own

small incubators or hens.

r The farmer benefited in several respects. In the first place, the

f farmer who had been selling eggs to hatcheries, in many instances,

was not getting a sufficient premium for the eggs he sold to justify

i his sending them to the hatchery and make a fair profit. As a result

'of the campaign for improving quality, the hatchery men were in-

\ strumental in enabling the farmer to produce a higher quality egg by

purchasing pure-bred males and by methods of management and

by processes of disinfection of incubators, selling a healthier chick.

So the farmer benefited as a result of that.

We have a survey made of the different States, which we will submit

as an exhibit, showing the premiums paid to farmers by hatchery men

in the different States of the United States, which is, as nearly as we

are able to estimate it, would mean that the farmers of this country

who produce eggs to sell to hatcheries would be benefiting to the

extent of $5,000,000 or more.

Those gains are for the farmers first, but their biggest gain is in

the fact that the healthier and better-bred chicks come back onto the

farms from which as hens they can sell a finer quality of product at a

higher price for people to eat.

The second benefit was to the hatchery men, to the small hatch-

ery men as well as to the large hatchery men. We will submit an

exhibit showing the number and size of the hatcheries of the

United States by States and classified also in groups according to

their capacities. We also have figures to submit with respect to the

profitableness of the business last year which will indicate that the

small hatchery benefited even more than did the large hatchery.

Therefore no one could say that it is a large hatchery business

dominating the small hatchery men. The tendency at the present

time is for the biggest of the hatcheries to reduce in size, making

more local hatcheries rather than have big ones scattered and sending

chickens over wider areas. This we believe is a healthy condition.

The Chairman. Just as a matter of curiosity, what States lead in

poultry production now?

Mr. Rice. The States of Iowa, Missouri, Illinois are the outstand-

ing of all of the States, and there are a great many that are pretty

close followers.

The Chairman. I have a curiosity to know where Mississippi

stands.

Mr. Rice. Mississippi stands well in many respects, but not par-

ticularly so in the chicken business as far as hatcheries are concerned.

The Chairman. I was afraid of that.

Mr. Rice. I know that, Senator, because I spent one week lecturing

at a farmer's week in your State at the State College of Agriculture

about 25 years ago, and I can verify the quality of your watermelons.

[Laughter.]
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The third benefit is to the customer who buys baby chicks, and they

have been freed to a large extent, but of course not completely, of the

great risks which they have run in the past of buying chicks of poor

breeding quality and chicks having disease. I will illustrate perhaps

how this thing works. Only a few days ago a poultryman reported

to us in New York State that a certain hatchery had sold him a
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thousand chicks and that he had lost more than seven hundred of

them within the first few weeks. That matter was investigated.

The chicks were found to have died of pullorum disease, which

might have been completely prevented if the person who bought the

chicks had gotten them from a place that had been accredited as

pullorum clean or the disease might have come through the infec-

tion of somebodys else's eggs in a hatchery that was not properly

disinfected; but at any rate, this particular person is suffering this

tremendous loss and the hatchery refused to settle the damages.

That matter has been taken up by our code inspector. He will

report the result to the Kansas City central office and the matter will

be properly taken care of, because that is a distinct violation of the

code if it is found that he misused terms which the code defines and

enforces.

The fourth gain is to the breeder. The breeder gains because the

public has become in the last 2 years more quality conscious than ever

before in the history of the industry, and partially due to the effect

of the code; in other words, the farmers are buying more of the high

quality bred males with which to improve their flocks so the breeder

is supporting the code.

The fifth gain is to the laborer, because our records show that the

wage scale has increased materially as a result of the code's require-

ments, that the hours have been shortened and because of the first

two facts, in the long run it has worked to the material advantage of

labor.

It is a benefit to the farmer's family as well as to the hired help.

Much of the labor may be performed by the farmer's own family, who

gets indirectly the benefit of the higher code wage which is reflected

in the general cost of baby chicks and consequently in the selling

price of the chicks.

The sixth gain has been to the advertisers. The poultry journals^

and the agricultural papers of this country were absolutely helpless

through any organization or by their own efforts to stop the dishonest

advertising in their journals. We tried over and over to accomplish

results through the Federal Trade Commission, through poultry

organizations and some pretty tragic results have occurred, even to

the killing of one of the officers of one of the organizations, because

of the fact that he undertook to prevent the dishonest trade practices

of one of the members of that organization before the code was

established.

So that the papers welcomed this, especially those that carried

much advertising. Some of these national advertisers who use

elaborate displays pay a good many thousands of dollars a year for

that privilege. An examination of the advertising of those same

hatchery men before the code went into operation and the advertising

of the same advertisers at the present time is exceedingly revealing.

We will be very glad if you wish to submit those before and after
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records of advertisers to show the wide contrasts. I would not want

to give it publicly because of the use of the advertisers names, but we

are perfectly willing, of course if you wish to have us do so, to give

you proof of all of the facts that I have stated in connection with

these six advantages to the hatchery industry under the code.

Senator Couzens. Do the poultry people use Capper's Weekly?
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[Laughter.]

Mr. Rice. Well, it has a very high reputation, not only in the West

but in the East. Knowing Senator Capper as well as we do, we are

perfectly willing to accept his view.

The Chairman. Senator Capper agrees with you.

Senator Couzens. Do the newspapers charge more for advertising?

Mr. Rice. They well could afford to.

Senator Couzens. They charge more, do they not?

Mr. Rice. I don't know.

Senator Couzens. Do you know whether they are getting more

from the advertising than they ever did before?

Mr. Rice. Yes, sir; because partly as the result of the code and

partly as the result of economic recovery, the poultry men this year

are having a better year than they have had for many years in their

sales.

Senator Couzens. People are eating more chickens and less meat?

Mr. Rice. Chicken is meat.

Senator Couzens. I mean beef.

Mr. Rice. It will reflect eventually; yes, sir. The higher prices

of those meats will have to reflect favorably upon the poultry meat.

So the two great gains are improvement in the quality of eggs,

chicks, and stock and square dealing in the handling of the business.

The question was asked a moment ago regarding the size and scope

of the hatchery industry, and I will give a few facts in this connection.

The baby chicks produced in the United States will exceed 700,000,000

and of these, the commercial hatcheries will account for 400,000,000.

The value is $54,000,000. The number of persons employed approxi-

mately 10,000 hired help in addition to the hatcheryman's family

work. This business is national in scope and the chicks are distributed

throughout the entire country on a 72-hour postal regulation by mail

or by express.

I would like now to read a letter from the managing agent, John

A. Hannah, who was unable to be here and was one of the first prime

movers in securing the hatchery code as follows [reading]:

I suggest that you recount briefly the demoralized condition in which the

industry found itself from 1929 to 1933 emphasizing the fraud and deception

practiced upon farmers purchasing chicks and emphasizing the fact that it was

practically impossible for purchasers to determine the true quality of the chicks

to be purchased from reading the advertising and sales literature distributed by

hatcheries.

I would work in a little information of the magnitude of the industry, stressing

the fact that chickens provide an important source of farm income for not less

than i}Â£ million American farmers and that approximately 75 percent of all

chickens are now commercially hatchedâ€”approximately 700,000,000 of them

annually.

The hatchery industry is closely allied with agriculture consisting of the

taking of farm-produced eggs and manufacturing them into chicks, 95 percent

of which are sold back to the farmers.

I would bring out that after 1 year's operation under the code, State-wide code

meetings were held in practically every State in the Union and a national meeting

was held in Cleveland with some 1,700 members of the industry in attendance.
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Every single State meeting went on record as favoring the continuance of the code

and the national meeting went on record with only one dissenting vote asking for

a continuation of the code.

I would then emphasize the fact that the code has emphasized improved quality

and has been of real benefit to farmers and poultry breeders.

The code was developed by the industry and is being administered by the
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industry and I would emphasize the fact that every member of the industry has

always had an opportunity to take part in all discussions and had a vote in select-

ing members of the coordinating committee. I suggest that you ask Professor

Rice to outline the improvements in quality that the code has encouraged and

somewhere in the presentation emphasis should be placed on the cooperation

received from the agricultural colleges in all States but Nebraska.

That was purely the opinion of one person in connection with the

poultry department of the (Nebraska) institution.

Senator King. Is that all?

Mr. Eice. If you can spare the time I would like to give a picture of

the method of administering the code.

Senator King. You have had a half an hour. Can you not put it

into the record?

Mr. Rice. I can do so, yes, sir, if that is your wish. It is quite

important, however, that we do get a clear picture of how the code is

administered. I can do it in 2 or 3 minutes with your permission.

Senator King. All right.

Mr. Rice. Geographically the United States is divided into 20

regions, of which we have one coordinator for each. These coordi-

nators are nominated by ballot by mail. Then they are voted upon

by mail. All of the persons who have signed the code compliance

and have paid the fees participate in the election. Therefore, these

persons who have been chosen are leaders of the industry, and they

are persons who themselves all have hatcheries, and many of them

are of the small, medium size, as well as the large size, so there is a

good cross section there.

The way in which the code is financed; it is entirely by the industry.

The way is it enforced is first of all by public opinion and second the

value of the code number to those who have complied and have signed

the compliance certificate. It is enforced by 35 inspectors throughout

the United States who have been selected to do this.

The method of enforcement is not one of coercion, but primarily is

one of education. I can say to you that our inspectors are welcomed

by the hatcheries and are asked to come again. If violations are evi-'

dent, nearly all of them are settled purely by having the rules and

regulations pointed out to them, so that this past year more than 500

cases of code violations have been settled out of court by the fact

that when the matter was brought to their attention, they have de-

cided that it was to their business advantage as well as to that of

the industry to comply.

I will bring to you within a day or two a number of exhibits here

to back up the statements which I have undertaken to present in

this very brief manner.

Senator King. You may leave them with the secretary of the com-

mittee and they will be brought to the attention of the committee

Thank you very much.
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The following table shows, by States, the number of applications for compliance

certificates under the Hatchery Code during the first season (up to July 1, 1934)

that the code was in effect. It will be noted that a total of 11,838 hatcherymen

and breeders made such applications, also 1,993 dealers who sold baby chicks.
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Application for compliance certificates, to July 1, 1934, by State*

Bank

State

Number

applica-

tions

Number

hatchers

and

Capacity

Number

dealers

Ohio-

Iowa..

985

879

Mil

Ca...

Minnesota

Pennsylvania..

Texas

Michigan..

Nebraska..

Wisconsin..

New York.

New Jersey..

Oklahoma.

Wai

Virginia.

Oregon

South Dakota

Colorado

Maryland

Connecticut

Delaware

Tennessee.

New Hampshire

Kontucky

North Carolina

Utah

Georgia

Maine

Idaho

North Dakota

Alabama

Florida

South Carolina

Mississippi

Arkansas

West Virginia

New Mexico...

Arizona

Louisiana

Vermont

Rhode Island

Montana

Wyoming

District of Columbia..

Nevada

662

537

881

649
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A member of the industry is prohibited from advertising his stock as from the

strain of a particular breeder without first getting the written permission of such

breeder.

Guarantees made must be lived up to or modified to conform to the facts.

No member may advertise his products as "disease free" unless they have been

officially tested and found free.
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When the term "disease tested" is used in advertising it must be accompanied

by a statement telling for what disease, by what method, and by whom the test

was made.

Scientific terms must be used only in strict accordance with definitions set forth.

Shipments must be sent to customers on the dates promised unless permission

is secured from the customer to ship otherwise.

Auction sales of unidentified chicks at low prices which were formerly held in

some sections as a means of disposing of inferior stocks or chicks weakened by

delayed saleâ€”in other words these auctions were dumping grounds for certain

hatcheriesâ€”have now been largely eliminated by reason of the code rule which

requires the hatcheryman's name and address and date of hatch to accompany

all shipments of chicks. Elimination of this type of auction has not only elimi-

nated the distribution of inferior stock but has helped in preventing destructive

price cutting. The farmer purchaser is also protected against losses that follow

purchases of such inferior stocks.

A provision of the code prohibiting sales below the individual's own cost has not

only aided in stabilizing prices and eliminating destructive price cutting, but lias

tended to restrict production to the actual demand, thereby placing the hatchery

business on a sounder and more businesslike basis. This we consider highly

important and to the ultimate benefit of all concerned, including the consumer and

labor as well as the hatcheryman.

ENFORCEMENT

While the acceptance and observance of this code to date hsa been based largely

on educational efforts and the benefits to the industry, yet it must not be forgot-

ten that for continuous and proper operation of the code we must have definite legal

enforcement provisions, with proper penalties for the wilful violator. The very

small minority of members who violate the codeâ€”certainly less than 5 percent-

could gradulally undermine and destroy the code unless effective means of punish-

ment are available.

We therefore feel that the enforcement provisions should be strengthened in the

new National Recovery Act.

The following is a typical letter received from representative members of the

industry asking for the continuation of the code:

Jefferson Chick Hatchery,

Jefferson, Iowa, April 10, 1935.

National Commercial Breeder Hatchery Coordinating Committee,

Kansas City, Mo.

Gents: As I have heard of some rumors that the Hatchery Code was to be

done away with I for one would regret very much to see it discarded.

For the last 2 years I think we have been benefited by it, in several ways.

First, it has stabilized prices to a certain extent, of which the hatchery industry

was very much in need.

Second. It helped very much in preventing oversetting early in the season,

eliminating heavy surplus, also in closing down early in June, saving a worthless

lot of stuff being placed in the hands of buyers who only bought the chicks because

they were cheap. No profit to the hatchery or producer.

Third. In an effort to place on the market a very much higher quality of

chicks, also the eliminating of the setting of undersized eggs.

Fourth. Last but not least, in its efforts to induce honest advertising and

eliminating worthless premiums with chick orders.

I might say much more in favor of the code and I will say this, that if the code

is abandoned I will have a hatchery for sale and the fellow that makes the sale

will have a good commission out of it.

Yours truly,

L. B. Peeso.
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TESTIMONY OF FRED BRENCKMAN, REPRESENTING NATIONAL

GRANGE, WASHINGTON, D. C.

(After having first been duly sworn, testified as follows:)

Senator King: You represent the National Grange?

Mr. Brenckman. Yes, sir.

Senator King. Proceed.
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Mr. Brenckman. This committee deserves to be commended for

conducting the hearings which have been in progress during the past

several weeks. Before Congress reenacts the N. R. A. for another

period of 2 years, it is only reasonable and right that it should make

mquiry, as to how this legislation has worked during the past 2 years.

The declared policy of Congress as expressed in the A. A. A. is to

reestablish and maintain the same price parity between agricultural

and industrial commodities which existed in the prewar period. In

May 1933 when the Adjustment Act was passed, the average level of

farm prices stood at 62 percent of prewar while industrial commod-

ities commonly purchased by farmers were at 101, making a spread of

39 points to the disadvantage of agriculture.

The N. R. A. was approved by the President on June 16, 1933.

One year later, on June 13, 1934, the average level of farm prices had

advanced to 85 percent of prewar, but industrial prices stood at 122.

From this it will be seen that the spread between agriculture and

industry was still 37 points. It was not until the scarcity occasioned

by the drought of last year that farm prices began to approach their

prewar level.

The latest price index of the Department of Agriculture issued on

March 29, 1935, shows farm prices to be at 108, while the industrial

price level is 128, making a spread of 20 points. The purchasing

power of the farm dollar as of that date was 84 cents.

This does not include rental or benefit payments under the A. A. A.,

but it is worthy of note that only about one-half the farmers of the

country are engaged in the production of so-called "basic commodi-

ties" upon which rental or benefit payments are made.

From the inception of the recovery program, the National Grange

has been animated with a sincere desire to cooperate in every possible

way toward making it a success. However, it is my opinion that one

of the major factors in retarding recovery has been the continued

disparity between agricultural and industrial prices. This disparity

has been largely due to the artificial and arbitrary regulation and

regimentation of industry under the N. R. A.

The growth of monopoly, the fostering of illegal combinations for

the artificial fixation of prices, the many and varied restrictions placed

upon industry have all contributed to increased cost of production.

To a large extent, this has placed industrial commodities beyond the

reach of our agricultural population. Is it any wonder that there

are still so many millions of workers unemployed and subsisting upon

Government relief when lack of purchasing power keeps the farmer

out of the market? It may confidently be said that what is true of

the farm population in this connection, likewise applies to other large

groups whose purchasing power has remained stationary or has not

kept pace with the increased prices under the N. R. A.

One of the most glaring examples of the manner in which the con-

sumers of the country are being gouged is by price fixing, which since
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the inception of the N. R. A., has been present in the majority of the

industrial codes. It is true that in many of the codes, the term

"price fixing" has been camouflaged under such innocent sounding

titles as "open price filing," "price protection," "cost accounting,"

and "minimum prices."

On June 7 of last year, the N. R. A. made a half-hearted attempt
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to correct this evil by the issuance of Office Memorandum 228, which

in general terms instructed all administrators to withhold all approval

of price-fixing provisions in pending codes and to bring existing codes

into conformity with that policy wherever practicable. The empti-

ness of this gesture is made manifest from the following information

which is on file in the office of the Chief of Post Code Analysis

Division of the N. R. A.

Out of 554 codes and their supplements approved, 552 contain some

form of minimum prices. Codes and their supplements having some

form of open-price filing number 438. Codes calling for cost-account-

ing systems number 520. Approved codes that do not conform with

Office Memorandum No. 228 total number 269.

The reports of the D arrow board and the thousands of complaints

received by Members of Congress show that many of these codes

have been written, interpreted, and administered for the favored few,

who through their financial power have been able to dominate and

control the minority groups in the different industries.

We have all heard of many cases where small businesses have been

oppressed under the administration of the various codes.

A case in point that comes to mind is the Code for the Wheat Flour

Milling Industry. When this code was proposed, Mr. Chairman, it

contained a provision that nothing therein contained should be used

to embarrass the little fellow or to eliminate small industries, and

after having paid lip service to that proposition, there was a provision

written into it that the big highly mechanized mills should be allowed to

operate on a schedule of 144 hours a week, and certain restrictions were

placed upon the smaller mills that employed more hand labor. If the

code had been adopted as written, there can be no doubt whatever

that it would have in due time driven out all of the independent millers

of the United States. I appeared in opposition to that code and asked

that it be put in fairer shape, just as we did in the case of very many

other codes that have been adopted.

The attempt to regiment this highly competitive industry has led

to the destruction of many small units that were in the aggregate

the means of giving employment to many people. From the promul-

gation of the code, the large and highly mechanized mills have en-

deavored with every means within their power to exterminate the

small, independent millers, and have written into the code provisions

that threaten his economic extinction.

The small millers have not been subservient, but have manfully

fought for their rights. A minority group held a referendum among

all millers regarding the continuance of the code. Out of 658 votes

cast, 70 were for continuance while 532 millers, large and small, voted

in opposition.

The small mills of the country are going out of existence at the rate

of about 300 a year. Every time one of these mills closes, it leaves

the community in which it was situated so much poorer and it

strengthens the grip of monopoly on the milling industry.
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On September 15,1933, when the Code for the Farm Implement and

Machinery Industry was adopted, the price level of this kind of

equipment was at 139 of pre-war. On December 15,1934, this index

stood at 146. There have been times during recent years when this

industry was running at only 20 percent of its capacity, and the

principal reason for it was, as I see it, that in many instances prices
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for farm implements and machinery in most common use was prac-

tically twice as high as during the pre-war period.

Let me give you a few examples, Mr. Chairman. Twelve tube-

disk drills that m 1914 sold for $85.38 on the average, in 1934 wrere

priced at $143.

Six-foot grain binders which in 1914 sold for $131.28, in 1934 cost

$228.

Hay loaders, which in 1914 retailed to the farmer at $66.73, in

1934 cost $117.

A 5-foot 2-horse mower that sold for $47.50 in 1914, cost on the

average $79.90 in 1934.

A 2-row corn planter that sold for $41.96 in 1914, sold for $81.30

in 1934.

This list could be considerably lengthened, but the comparisons I

have made will show the unreasonable increase in the prices of equip-

ment of this kind that have taken place since the pre-war period.

The Grange is asking Congress to enact legislation directing the

Federal Trade Commission to investigate the farm implement and

machinery industry so as to definitely establish whether or not price

fixing and unfair trade practices are responsible for the unreasonably

high prices that farmers are asked to pay for such equipment.

The main objective of the N. R. A. was to increase employment

and to spread purchasing power. As a recovery measure, it cannot

be denied that the result of its 2 years of operation leaves much to

be desired.

At our last annual convention, the National Grange took the posi-

tion that if this legislation was to be reenacted in any form, definite

safeguards should be adopted to prevent all arbitrary and artificial

price boosting in industry. If this legislation is to be continued, we

demand the observance and enforcement of section 3 of the Recovery

Act, which forbids code provisions calculated to eliminate or suppress

small enterprises, and which expressly prohibits monopolies or mo-

nopolistic practices.

Senator King. Thank you very much. I would like to ask you

just one question. When some of these codes to which you have

referred, were being drafted, did you appear before any of the gather-

ings and protest against them or insist upon different provisions?

Mr. Bbenckman. Yes, indeed. A very large part of our time

during the first year after the enactment of the N. R. A. was con-

sumed in attending code hearings and in the efforts to protect the

interest of agriculture under the Recovery Act.

Senator King. Take for instance the Wheat Code to which you

have referred, the Flour Milling Code. Who were the dominant

factors or persons in the drafting of that code? Was it the big mills

or the little mills that were there represented?

Mr. Brenckman. That code, like practically all of the codes, was

drafted by the dominant people in the industry, and it was written, as

I understand, by the milling trust, composed of about 33 big cor-
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porations, and they have dominated the code and have administered

it ever since. â–

-.

Senator King. Take the Agricultural Implement Code. Did you

or representatives of the Grange or of agriculturalists, appear there in

the formulation of that code?

Mr. Brenckman. I am sorry to say that we did not appear in con-
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nection with that particular code because we could not attend all

of these hearings, and some of them were held at times and places that

we did not even get any notice of.

I want to mention while we arc talking of that, of another code that

was adopted and under which there was price fixing that proved very

burdensome to the farmers along with the rest of the consuming

population of the country, and that was the code for the rubber tire

industry. They fixed prices under that code for a time, and it was

estimated that the three increases in the price of tires that took place

after the adoption of that code cost the farmers of the country alone

at the rate of approximately $40,000,000 a year in increased prices.

Price fixing under the Rubber Tire Code was abandoned, I think, on

the first of October of last year.

Senator King. Thank you very much. Mr. Hollingsworth and

Mr. Meyer, I notice on the list here, represent the Retail Tobacco

Dealers. One is the president and the other is director. Do both of

them desire to testify?

Mr. Hollingsworth. Mr. Chairman, I am Mr. Hollingsworth, and

Mr. Meyer has Mr. Lefkowitz appearing in his stead. He will take

about 10 minutes.

Senator King. How much time do you want, Mr. Hollingsworth?

Mr. Hollingsworth. About 10 minutes.

Senator King. All right; proceed.

TESTIMONY OF W. A. HOLLINGSWORTH, NEW YORK, N. Y., PRESI-

DENT OF THE RETAIL TOBACCO DEALERS OF AMERICA

(The witness was duly sworn by Senator King.)

Mr. Hollingsworth. Mr. Chairman and members of the com-

mittee, I appear here as president of the Retail Tobacco Dealers of

America, the national organization of retail tobacconists, representing

through membership and proxy about 750,000 retail outlets selling

tobacco products in every State.

Never was a great number of people more grateful for an act of

Congress than were the members of the retail tobacco trade for the

N. R. A.; for about the time the N. R. A. was enacted into law,

the morale of the trade was at its lowest ebb. The trade was burden-

ed with constant misery and was suffering from every economic ill

imaginable. Its casualty list was rapidly reaching a balance with its

roster and its inventor}7 was beginnmg to resemble an entry in the

"doomsday book."

Labor employed in the industry, realizing the deplorable financial

condition of their employers, were glad to hold their jobs at any

price, and on any terms. The outlook for the industry was hopeless.

Little wonder the N. R. A. was greeted with thanksgiving and

rejoicing. Eyes were turned heavenwards and prayers of sincere

gratitude were offered in the name of those who fostered this legis-

lation. Almost overnight, the Blue Eagle became the symbol of
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emancipation from debt-ridden depression; and hopefulness, enthu-

siasm, and confidence replaced fear and despair.

Today, retail tobacco dealers are catching upon back bills, amortiz-

ing long-standing obligations, liquidating arrears in rent and, best of

all, regaining their credit standing with the wholesalers and manu-

facturers. A short time ago, one large wholesaler in the metropolitan
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area of New York told of restoring credit accounts to more than 7,000

retailers; also, a large manufacturer cited how rapidly his slow-moving

retail accounts were coming into line with the company's credit terms

throughout the country.

One of the loudest general criticisms against N. R. A. is that it has

operated to hinder small enterprise. Several antagonists of N. R: A.

have framed their protests against the act in this vein, and made asser-

tions that they speak for the small business man.

I cannot speak for other industries, but I do know about every-

thing pertaining to formulating and negotiating the Retail Tobacco

Code, and I want to say here and now that the code of the retail to-

bacco trade was conceived by the little man, initiated by the little

man, operates for the little man, and is administered and managed

by the little man.

Under the code, the little retail tobacco dealer is enjoying progress

and assurances of protection against his natural enemies never enjoyed

before, and he wants it continued. So, to those who profess and assume

to speak for small enterpriseâ€”who, according to their assertions,

want N. R. A. done away withâ€”we, the hundreds of thousands of

small shopkeepers say they absolutely do not represent us.

Senator King. Who are his natural enemies? The men in the trade

that sold cigarettes a little cheaper than he did?

Mr. Hollingsworth. The natural enemies are the loss-leader

practitioners, a few cut-rate pirates who demoralized the retail prices

in the entire trading area, and certain large manufacturing concerns

who had to meet competition, and who were unwilling to stand the

expense of meeting that burden, and instigated a reduction in price

in a trading area which they knew would multiply rapidly and cause

everyone to fall in line with that extremely low price.

The N. R. A. is rehabilitating thousands of small merchants, and if

its protecting arms are lifted, and the lean and hungry wolves of

ruthless price cutting are turned loose upon them again, what slaughter

will take place! The little man will be completely routed outâ€”

muscled outâ€”driven out, and his small remaining capital devoured

by a competition so ruthless as to be inhuman and heartless.

The earnings of thousands of these little shopkeepers may well be

considered as wages, for comparatively few of them do a gross dollar

volume of business exceeding $10,000 a year.

Senator King. You are speaking now of these little cigar stores?

Mr. Hollingsworth. I am speaking of the little cigar stores and

candy stores, and stores that deal in newspapers, cigars, and tobacco,

and handle a few other items.

On this gross volume, their net income floats between $25 and $30

a week. If the National Industrial Recovery Act is not continued,

and ruthless price-cutting rustlers are again allowed to prey upon

their patrons, these small earnings will vanish and a great number of

families will be added to the rolls of the relief agencies. The only

hope the little retail tobacco dealer has to continue even a meager

existence lies in his code and the N. R. A.
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Labor has given its unqualified endorsement to the Retail Tobacco

Dealers' Code. It is conceded a substantial amount of reemploy-

ment has taken place in the industry since the code was approved,

and it is also agreed that wages in tho industry have increased mate-

rially. The improved condition of the retailer is reflected through-

out the entire tobacco industry, from handling the seed to consumer,
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for the wherewithal to meet all the pay rolls of the tobacco industry

flows from the cash registers of the retail dealer.

In the retail tobacco business unbridled competition and price

cutting have proved to be the inhuman instruments of monopoly.

More than SO percent of the cigarettes consumed in the United States

are manufactured under three standard-brand trade-marks. The sale

of these brands accounts for more than 50 percent of the average

retail tobacco dealer's volume, and his general welfare is largely

dependent upon profits made from the distribution of these highly

advertised brands of cigarettes. Recently, when the dominating

position held by the three big brands was threatened with the com-

petition of the rapidly growing 10-cent brands, in some mysterious

manner, retail price wars broke out all over the country. During

the period of these wars, the little retailers were not only denied

compensation for their services as distributors, but were compelled

to sell these cigarettes to the consumer at an actual loss. The three

big brands came out of the war undisputed victors, but the little

retailers who had been forced to act as shields in the battles were

left upon the field financial cripples and commercial wrecks.

Worst of all burdens upon the little retailer was the ever-increasing

attacks of the loss-leader pirates upon their small business. Because

cut rating tobacco products had become known as good bait to induce

traffic into establishments depending upon the sale of other lines of

general merchandise, several unrelated and alien businesses sold

tobacco products to the consumer at net invoice cost, or below, to

secure patronage for their large-profit items of merchandise, and the

little retailers were faced with either losing their entire trade to the

loss-leader pirates, or meeting the ruinous cut prices established by

them.

Senator King. Has there been any increase in the consumption of

cigars?

Mr. Hollingsworth. The increase in the consumption of cigars is

about 6.9 percent.

Senator King. During what period?

Mr. Hollingsworth. In the latter part of 1934.

Senator King. Just recently, then?

Mr. Hollingsworth. Yes, that is correct. The retailers'code and

the price-fixing provision in the retailers' code went into effect on

July 19.

Senator King. The principal product you sell is the cigarettes?

Mr. Hollingsworth. Cigarettes account for about 50 percent of

the volume.

Senator King. Cigars amount to how much?

Mr. Hollingsworth. Cigars about 25 percent, and smoking

tobacco, chewing tobacco, and snuff account for about 25 percent.

That is the round figures.

Senator King. How many stores are there in the United States

where these four tobacco products are vended?
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Mr. Hollingsworth. There are variable estimates. Because we

cannot cover all of the byways where they have a little stand that

will sell soda water, frankfurters, and so forth, we cannot reach it

exactly, but the large manufacturing concerns have it pretty well

tabulated, and they estimate that there are between 780,000 and

800,000 outlets for tobacco products.
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I dare say cigarettes and tobacco products are sold in more avemies

of commerce than any other article we have to deal with.

Senator King. I suppose since cigarettes have become so popular

and the ladies are smoking them, the consumption has been greatly

increased.

Mr. Hollingsworth. That is correct, it has been greatly increased.

They say it accounts for about 35 percent of the increase.

It is a well-know fact that before the National Industrial Recovery

Administration approved an order establishing minimum retail prices

for cigarettes, certain concerns engaged in the sale at retail of products

other than tobacco, had adopted as a permanent policy the practice

of selling cigarettes at less than cost of purchase and handling.

Tobacco products, and especially cigarettes, are particularly

adaptable to the nefarious loss-leader practice:

1. They are in universal demand.

2. They consist almost entirely of extensively advertised and nation-

ally known trade-marked brands for which a great public demand has

been created.

3. They are sold at retail at low unit prices and their intended prices

are of such general knowledge that a cut price is immediately recog-

nized.

4. They have an unusual velocity of sale, thus, the possibility of

compelling the frequent return of the purchaser.

The Administrative order establishing minimum retail prices for

cigarettes has been in operation roundly 10 months, and though it

affects and pretends to control the retail price of cigarettes in roundly

750,000 outlets, there are not more than half a dozen important viola-

tions now existing throughout the entire 48 States; and the acceptance

by the consumer of the now stable minimum prices of cigarettes has

been so complete that not a single instance of consumer resistance has

been reported to either the National Association or the Code Authority

/ Senator King. Has there been an increase in the price?

Mr. Hollingsworth. The price has been stabilized at what was

formerly known as the prevailing price.

Senator King. Has it been increased?

Mr. Hollingsworth. There has been no increase.

Senator King. Then cigarettes have not been increased in price,

notwithstanding the increase in consumption.

Mr. Hollingsworth. Yes; that is correct. The loss-leader practi-

tioner was selling cigarettss, as I have stated here, very often at cost.

The general prevailing price for cigarettes was 13 cents per pack, or

two packs for a quarter, or $1.20 a carton, and that price prevails

today.

That is what was known as the general prevailing price at the time

the cigarette order began to operate.

Internal Revenue figures show cigarette consumption in this

country reached its all-time peak in 1934. During the last half of

1934, the Administrative order establishing minimum prices for cigar-
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ettes operated successfully for the retailers and in the month of No-

vember, cigarette production increased 42 percent over the same

month in 1933. No further evidence should be required to prove

the consumers' complete acquiescence in the cigarette order. Inci-

dentally, this increase of cigarette consumption added many addi-

tional millions of dollars to the collections of the Internal Revenue
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Department.

The inherent characteristics of the retail trades and the particular

kind of economic and commercial ills which they are susceptible to,

makes necessary trade-practice provisions in their codes including

minimum price protection. Some other method may be adequate

to correct unfair competition in the manufacturing industries, but

without a stop-loss minimum price, the retail trades, particularly

those dealing m tobacco products, are, at all times, subject to com-

plete demoralization, or even destruction, by the loss leader use of the

products upon which they depend for their principal income.

The phrase "price fixing" as the term is generally understood,

frequently brings resentment to the surface of any discussion con-

cerning it, because the mere mention of the term in its broad concept

prompts the mind to envisage a scheme which implies collusion be-

tween competing manufacturers or producers to fix prices for mutual

profit. Minimum prices or stop-loss prices differ vastly from this

commonplace construction of the term "price fixing", and certainly

no implication of impropriety is justified, as the establishment of

minimum prices is for the purpose of protecting the weak against the

strong and serves only to stop an actual loss.

The retail tobacco dealers of this country feel that the protection

afforded them by their code is both virtuous and equitableâ€”and their

only fear is that selfish interests and big business may conspire to

deprive them of what they have rightfully gained.

There is available a preponderance of evidence to prove the ruin-

ous effects of cut-rating and the loss-leader practice upon small

tobacco dealers. At the public hearing on the Retail Tobacco Deal-

ers' Code and at the hearing held on price provisions in codes of fair

competition last January, comprehensive testimony was submitted

to prove the disastrous effects of unfair competition upon small en-

terprise within the retail tobacco industry. Rather than burden

the committee by reiterating it here, I beg permission to submit this

evidence in the form of briefs and exhibits.

Now, rather than burden this committee further with testimony,

I have here three briefs I would like to offer for your consideration.

Senator King. Those may be filed with the clerk.

Is Mr. Meyer present?

Senator La Follette. Mr. Chairman, after listening through Mr.

Brenckman's testimony, it has occurred to me that since a number of

these codes were in the charge of the Agricultural Adjustment Ad-

ministration when they were drawn, I think it would be helpful to

have someone furnish us with a list of the codes that were handled

and drawn in the Agricultural Adjustment Administration, if there

be such.

Of course, as we all know, they were transferred by Executive order

some time in March 1935 to the N. R. A., but in order to have a

history of the negotiations of these codes, and which part of the ad-

ministration was responsible for their drafting, it would be helpful

to have such a list.
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Senator King. I think that is a good suggestion, and Mr. Whiteley,

you will take care of that.

Mr. Hollingsworth. Mr. Chairman ana gentlemen, Mr. Meyer

cannot be here, and we would like 3Tour permission to have Mr.

Lefkowitz substitute for him. â€¢

Senator King. That will be satisfactory. Please come forward and
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be sworn, Mr. Lefkowitz.

TESTIMONY OF ISAAC H. LEFKOWITZ, OF NEW YORK, N. Y.,

PRESIDENT ASSOCIATED RETAILERS, INC., VICE PRESIDENT

NEW YORK TOBACCO COUNCIL.

(The witness was duly sworn by Senator King.)

Senator King. Will you give your full name?

Mr. Lefkowitz. Isaac H. Lefkowitz.

Senator King. Where do you live?

Mr. Lefkowitz. Residence or business?

Senator King. Where do you live; in New York?

Mr. Lefkowitz. Yes, sir.

Senator Couzens. Is your testimony substantially the same as the

previous witness?

Mr. Lefkowitz. It is entirely different, I believe, to a great extent.

Senator King. Are you a member of the code authority?

Mr. Lefkowitz. I am a member of the code authority.

Senator King. Some member of the code authority came to see

me a few days ago, and I asked him about his connection with it, and

he said he was an officer and getting $20,000 a year, and several of the

secretaries had salaries paid to them. Are you one of these salaried

officials?

Mr. Lefkowitz. No, sir; I am not.

Senator King. You may proceed.

Mr. Lefkowitz. My business consists of a single small tobacco

store located on a side street, and my customers are principally factory

workers and persons of small means.

I am also the president of a trade association known as "Associated

Retailers, Inc.," and the vice president of New York Tobacco Council.

As such, I represent thousands of the small shopkeepers of the citv of

New York.

Senator King. Is that council incorporated?

Mr. Lefkowitz. No; it is not incorporated. That is an organiza-

tion consisting of the various retailers within a radius probably of

10 to 15 miles of New York.

Practically all of my life has been spent in the retail end of the

tobacco business and I honestly believe I can qualify as an expert

witness on conditions in that trade.

At the veiy beginning I want to say so strongly that there never

will again be any doubt on the point that the Code of Fair Competi-

tion for the Retail Tobacco Trade was the result of a demand from

every part of the country of the small tobacco dealer. If anyone

says that our code was made for us by the jobbers or the manufac-

turers or even by the larger retailers, if anyone states that it is run

by the big men or for the big men, I can answer, from personal knowl-

edge, that he is not telling the truth.

At the public hearings of our code, our attorney filed written

proxies of about 250,000 retail outlets and in each of them a special
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plea was made for the approval of this code. Over 90 percent of those

petitions were made by small shopkeepers doing a business of less

than $10,000 a year, and if we had had more money, we could have

gotten many more proxies, for the whole industry realized, then and

now, that only a code of fair competition could save it from certain

ruin.
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It is this great number of small shopkeepers, whose interests are so

tremendously affected, that I must try to represent today. And

when I think of all the small cigar stores, grocers, and drug stores,

and, in fact, all the 700,000 little men who sell tobacco, and that in a

way I represent all of them, it makes me feel a great responsibility.

I never wished so much that I was wiser or had more knowledge!

because I know that I am speaking for a just cause, and that if I

were only able to find the right words and make you feel the facts,

you would decide to continue the N. R. A. legislation. You see,

before we had a code. If you were interested, I think I could name

a great number of men among my own friends who were ruined by

the terrible price cutting of the year 1933. Those men had been

responsible merchants; many of them had been successful in a little

way, and some of them even had assistants in their shops. The

assistants, of course, went first, and the long day's work that some-

times lasts for 18 hours had to be done by the shopkeepers and their

wives. Then their savings went, and at last they locked the door.

You see, small shopkeepers cannot afford bankruptcy; they just tum

the key in the lock when they can go no further. Of course, I cannot

expect you to feel all this the way I do. The story of poor people is

too short and simple to be interesting. But 1 lived with it, and when

I think of those days, it makes me both very sad and very angry.

For that 1933 price cut that I mentioned was in one way different

from other cuts that had gone before. In my opinion, and in the

opinion of hundreds of thousands who suffered with me, that cut did

not start as a matter of chance. No; it was brought about by big

companies who were looking to protect their brands and their divi-

dends and who did not care about the suffering they caused. Yes;

it was brought about by the same "big four" who under cover have

attacked our code at every turn because they know that retail price

control is a menace to monopoly. You gentlemen have listened to

much nonsense about price control fostering monopoly that a few

cold facts to the contrary may be refreshing.

In the fall of 1929, before the crash, the manufecturers' list price

of the four big brands of cigarettes was $6.40 a thousand, and the

prevailing retail price was 2 packs of cigarettes for 25 cents. In the

summer of 1931, a year and a half after the crash, the list price of

these cigarettes went to $6.85 a thousand and the prevailing retail

price went to 14 cents. Shortly after this, some brands of 10-cent

cigarettes came on the market and were very successful. Before the

end of 1932 these 10-cent brands had captured over 20 percent of

the cigarette business. In February 1933 the list price of the four

big brands of cigarettes was reduced to $5.50 a thousand and on the

same day the largest grocery chain in the country put posters on the

windows of their 16,000 stores offering these four big brands of ciga-

rettes at 10 cents a pack and at 97 cents for a carton of 10 packs.

I know
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These cigarettes were costing the jobber 9.7 cents a pack and the

small dealer was paying a little over 10 cents a pack for them. Now,

I cannot prove, though I naturally suspect, that the big grocery

chain was paid for its services; but whether it was paid or was not

paid does not make the least difference, for I should think that these

facts, at least, are clear.
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A year and a half after the crash, when all other retail merchandise

was going down in price, and when the cost of their raw material was

going down too, these four manufacturers increased their list price 45

cents a thousand over the October 1929 figure.

Although they made the largest profits in their history in the year

1932, they had really made a bad mistake. Not even their big adver-

tising could keep out the competition of the 10-cent cigarettes when the

retail price of their cigarettes when to 14 cents.

Before the end of 1932 they knew they had to do something to stop

the growth of the 10-cent brands. Their attempt to charge more,

just when people could afford to pay less, was bringing its inevitable

results. But they did not want to bring out their own 10-cent brands

to compete with their own profitable brands and they also did not want

to reduce their list price to $4.75 a thousand, the level of their 10-cent

competitors. Either of these ways would have forced them to pay

for their own greedy mistake, and they were looking for a way to make

other people share the paying with them.

/ So, on the same day, they all reduced their prices, not to $4.75 a

I thousand, but to $5.50 a thousand. That is a funny habit these big

| companies have. Whether their prices go up or down, they always

change together. If it were not that someone told me it was against

the law, I should think that they consulted about it beforehand.

They also made an arrangement, for the very same day, with a big

grocery company to have these cigarettes featured at 10 cents a pack

and 97 cents a carton. No one knows the nature of the cigarette busi-

ness better than they do, and they just sat and waited for the cut that

they had started to spread like wildfire through the whole country.

And they were successful. The little retailer made his heavy

contribution toward saving the "four big" brands. When the cut

spread, he had two choices: He could refuse to cut, and lose his

cigarette volume, his customers, and the goodwill of his business; or

he could follow the cut, and do half of his business below cost. Faced

with the choice of two ways of committing suicide, is it any wonder

that many of them chose the latter and for 10 months took a loss on

every cigarette they sold rather than see their customers walk out

of their stores?

Yes; the trust was successful. The 10-cent brands dried up. The

brands of the four big manufacturers regained their volume. In

January 1934, they increased their fist prices to $6.10 a thousand

and today they are doing a business bigger than ever.

'Oh, yes; the "big four" were successful. At the cost in blood and

tears of more than a half million American citizens, and through the

help of an entirely free price, they were able to stifle competition.

Under the price control of the code, that would have been impossible.

Under the price control of the code, the "big four" could only have

met their competitor's retail price by meeting his fist price. Under

the price control of the code, they would have had to pay the piper

themselves and that is the one thing that they are absolutely opposed

to doing.
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Look at the matter another way. A man would be a child who

would believe that if right now the cigarette order was lifted any-

one except the four big cigarette manufacturers would be helped.

Their list prices would go up as soon as they could decently raise

them, or perhaps a little sooner than that, the retail price would

stay just where it is, and the little shopkeeper, who, Godjinows,
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cannot afford it, would pay to make rich companies and rich people

a Uttle richer than they are.

I want to be careful though to be fair to the big companies and to

say that I do not mean that they have engineered all of the big

price cuts, or even most of them. No; these cuts come from all

sorts of causes. A big department store may decide to sell ciga-

rettes for the cost of the revenue stamps. Why not? It is only a

tiny part of their volume and will cause a lot of talk. A baby de-

partment store, calling itself a "drug store", will sell brands of

popular cigars at the retailer's cost. Is not competition the soul

of trade and does not it make grand advertising, particularly when

cigars are 2 percent of your business and 30 percent of the other

fellow's? A chain of grocery stores will decide to go on a 3 months'

spree of selling cigarette cartons at cost; have not we a free country

and who would want to interfere with the enterprising merchant

whose only object is to help the consumer? But I cannot begin to

tell you ail the ways in which cuts start in the retail tobacco trade.

I can only tell you that, when they do start, they spread quickly and

continue for a long time, and that the retailer is made to suffer

cruelly while they last. I can also tell you that our code has cured

this evil, and that for the first time the retail tobacconist is shielded

from the depredations of what we contend is grossly unfair competi-

tion. Is it any wonder then that the whole retail tobacco industry,

and expecially the small retailer, stands squarely behind the code?

After all, what does the code give me? It gives me a gross profit

of 11 percent on cigarettes, whatever the manufacturer may allow

on cigars, and for all practical purposes nothing on pipe tobacco,

I am a fairly competent man, as shopkeepers go, and after I allow

myself a salary of $35 a week, my business just about breaks even.

My volume has gone up about 15 percent, and continues to increase

slightly. It does not sound like anything to boast about, but when

I compare what I have now with my condition before the code, I

seem to be living in clover.

Senator King. What was your condition in 1927, 1928, and 1929?

Mr. Lefkowitz. Well, it was probably the same as it is today.

I can pay my bills and take care of my family, and I do not have

to worry about turning the key in the lock of my store. Of course,

that is not much of an ambition, but most people have small ambi-

tions; and I am not telling you all about it because I flatter myself

that anyone is interested in me, but because I believe that some of

you gentlemen will be interested in the 700,000 people that I am trying

to represent and whose position is very much like mine. Their worry

today, like mine, is that you may take away the little that has been

given to them, and they tell you, through me, that it just seems

unthinkable to them that you should do that.

When our President took office and when the "new deal" was

announced, it opened up, for men like me, a new hope; it gave us a

feeling that was almost security. What we felt was that for the first
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time we had an administration that was interested in our problems and

recognized that we were really a part of the business world that

needed help; yesâ€”I think the part of the business world that stood

most in need of that kind of interest and assistance. You will under-

stand what I mean when I say that to destroy that new-found faith

and hope in the hearts of millions of your fellow citizens would be
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even a graver step than to take away that first little glimmer of

economic benefit that its code has given to the retail tobacconists

of America.

Senator King. Thank you very much.

Will Mr. Kleinfeld please come forward?

TESTIMONY OF IRVING KLEINFELD, OF NEW YORK, N. Y., REP-

RESENTING THE GREATER CITY MASTER PLUMBERS ASSO-

CIATION, INC.

(The witness was duly sworn by Senator King.)

Senator King. There has been filed with the committee, and the

clerk hands to me, a resolution adopted by the Greater City Master

Plumbers Association. Is that what you wanted to present?

Mr. Kleinfeld. That has been presented, and I have a statement

here. I am not going to burden you to any great extent and will try

to be as brief as possible.

Senator King. The resolution referred to will be incorporated in

the record at the conclusion of your statement, and you may proceed.

Mr. Kleinfeld. The association in Manhattan, which is subsid-

iary to and affiliated with the National Association of Master Plumb-

ers, is called the Association of Master Plumbers, Manhattan Branch.

The association in New York State, which is a subsidiary of and

associated with the National Association of Master Plumbers, is the

State Association of Master Plumbers of New York. This national

association has a subsidiary and affiliated organization, in addition

to the aforementioned branch in Manhattan, a plumbing association

in each borough in New York City. The National Association of

Master Plumbers, it is admitted, submitted a code which was approved

by the National Recovery Administration.

The divisional code authority is composed of 13 members, 7 of

whom, or a majority, come from the board of directors of the National

Association of Master Plumbers, and 3 others are appointed by the

board of directors of this National Association of Master Plumbers.

The executive director of the divisional code authority is a past and

the retiring president of the association, the secretary and treasurer

is the executive secretary of the said association and the editor of

their monthly official publication.

The State code compliance committee, which is under the juris-

diction of this divisional code authority, has as its chairman the

chairman of the State Association of Master Plumbers in New York

State, and is composed of 9 members, 6 of whom are members of the

organization.

The local code compliance committee, under the jurisdiction of the

divisional code authority and the State code compliance committee,

is composed of 9 men, consisting of 6 men who are members and

officers of the State and national associations, as aforesaid, or their

affiliates, and 3 men who are appointed by them.
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The actual management of the divisional code authority, State

code compliance committee, and the local code compliance committees

is controlled by the members and officers of the said organizations on

the committees, and there is no active participation therein on the

part of those members of these committees who are nonmembers of

these affiliated organizations. v
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It is a well-known fact that the members of the Manhattan branch

of this affiliated organization consist primarily of licensed plumbers

engaged in contracting for construction work, involving primarily

big jobs. Approximately 75 percent of the licensed plumbers in New

York City, and more especially in Manhattan, are engaged primarily

in jobbing-contracting work dealing merely with small repair jobs and

practically no big construction work. There can be no denial of the

fact that the Association of Master Plumbers, Manhattan Branch, is

not at all representative of the plurality of plumbers in New York

City by virtue of that fact.

Despite this situation, a majority of the members of the various

Plumbing Code committees are administering the code which affects

a plurality of individuals not engaged in the same phase of work in

this industry and with whose difficulties, experiences, and hardships

they are not familiar. Despite the many protests for equitable

changes, despite the requests of individuals representing a plurality

of plumbers in Manhattanâ€”which means the licensed plumber en-

gaged in small repair workâ€”for representation on these code com-

mittees, the same has been consistently refused.

It must be apparent that the same conditions cannot exist in these

two phases of the plumbing business and that the same regulations

with respect to prices and wages cannot apply to both and that some

differentiation must be made which will do justice to the smull

plumber engaged in small repair jobs.

To substantiate the fact that the present code is unfair, unreason-

able, inequitable, and does not tend to eradicate any of the many

evils that exist in the trade, and causes tremendous hardship and

oppresses the small plumber, this association has in its possession

approximately SOD duly executed and signed protests by plumbers in

the Borough of Manhattan, protesting against the present Plumbing

Code. This should be contrasted with the membership of the Asso-

ciation of Master Plumbers, Manhattan Branch, which does not equal

and has never aspired to that number in membership.

Although the plumbing contracting division is merely one of the

phases of the construction industry and its code comes under the

Construction Code, the budget of the Plumbing Code exceeds by ap-

proximately $1,000,000 the budget of the Construction Code. The

budget of the Plumbing Code is approximately $1,350,000. For the

Eurpose of meeting this budget, every plumber in the United States

as been ordered to pay one-quarter of 1 percent of his gross business

done in the year 1933, with a minimum assessment of $5. This

assessment is based on the gross business, irrespective of whether or

not the plumber involved has made a profit or sustained a loss in the

year 1933. In addition thereto, this assessment was imposed in the

latter part of 1934, at a time when it was apparent that no provision,

therefore, could have been anticipated in the business of the year on

which the assessment is based.
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/ In addition thereto, all estimates for plumbing work involving more

/ than $100 must be filed with a bid depository, and with the filing of

/ the estimate a filing fee of $1 must be paid. There can be no denial

I of the fact that the average small plumber is called upon to estimate

on an average of 25 jobs, involving more than $100 each a month,

l and if this regulation requiring the filing of a copy and the payment
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\ of a $1 filing fee were enforced, each plumber in the United States

would, in addition to paying the one-quarter of 1-percent assessment

as above, be required to pay to the bid depository $25 a month; and

this payment must be made, irrespective of whether or not the

plumber filing and paying is the successful bidder and actually pro-

cures the job. This committee must be cognizant of the fact that

on the usual plumbing job anywhere from 3 to 10 plumbers are called

upon to submit bids.

The local code compliance committee in Manhattan has consistently

endeavored to enforce the provisions of the Plumbing Code, and more

particularly the requirement involving the payment of the assessment

and the filing fees on the filing of estimates. Letter after letter, regis-

tered letters, and telegrams have been sent to plumbers directing,

ordering, and requesting them to show cause before the code compli-

ance committee for an alleged violation of the Plumbing Code, more

particularly the requirement involving the payment of the filing fee

on estimates. The code compliance committee refused to accept esti-

mates for filing when offered by plumbers unless accompanied by a

filing fee. Criminal actions have been instituted in the magistrates

court against alleged violators. In the commercial frauds division of

the magistrate courts in Manhattan the judge who presided at some

of these cases refused to enforce the regulation requiring the filing of

the bid and the payment of the filing fee and found thatâ€”

The provision for the payment of the $1 fee is unreasonable and its operation

inequitable and is not properly related to the matter of the code.

He further found that "Sueh a rule would be unreasonable, harsh,

inequitable, and capricious, and would tend to discourage trade."

After this decision the chairman of the State code compliance com-

mittee wrote to the attorney for this association and advised him of

the fact that estimates would be accepted with or without the filing

fee. Despite this letter, and despite the decision aforesaid, thj local

code compliance committee has continued and persisted in its practice

of citing alleged violators of this provision and ordering, directing, and

requesting them to show cause for a violation of the same.

Practically every communication from the code compliance com-

mittee, instead of preaching cooperation for the betterment of the

\J' industry, threatens a $500 fine for each day of violation, and jail.

'Threats and statements are made that plumbers' licenses will be

i revoked unless certificates of compliance with the Plumbing Contract-

\ing Code are filed. Plumbers are warned that unless they pay the

salaries to their employees provided for in the code, they will go to

jail under body attachments. They are also advised that if they do

not pay the wage rate in the code, the code compliance committee

will advertise in newspapers of all nationalities advising their employ-

ees to sue for back wages or the difference between the wages paid and

accepted and those required by the code, despite the fact that it is

common knowledge in New York that men working for licensed
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plumbers on construction work have always received a greater wage

rate than those doing minor repairs.

Protests have been repeatedly made to all code committees and to

the National Recovery Administration itself, earnestly petitioning for

hearings dealing with the necessity for more equitable changes in the

present code. No hearings have been granted. Threats by officers
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of the local code compliance committee to the effect that if plumbers

"chiseled" on filing bids and paying the filing fee by splitting their

estimates, the code compliance committee would reduce the filing

requirement to $50 for estimates and if still continued to a further

minimum of $25. To bear out this threat an amendment has been

proposed to the code of fair competition for the Plumbing Contracting

Division by this divisional code authority affiliated with the National

Association of Master Plumbers, reducing the minimum on estimates

required to be filed from $100 to $50. No official notice of this

proposed change was given to this organization, despite its known

interest in the proposition, and the same was merely learned by a

casual visit to the offices of the National Recovery Administration of

the Plumbing Contracting Division. Counsel for this association has

been advised in writing by the Deputy Administrator in charge of the

Plumbing Contracting Code that this amendment is now being drafted

in final form and will be sent forward for final approval within a very

short time.

This association and its representatives have been advised by the

National Recovery Administration, and more particularly the

Division in charge of the plumbing contracting code, that if the

provisions of the Plumbing Contracting Code are found to work a

hardship upon them, each firm or plumber desiring to make an appli-

cation for exemption must furnish the following information:

1. Statement of exact territory the exemption is to cover.

2. Total number of master plumbers in area to be exempted.

3. Percentage of employers in area requesting exemption.

4. Total number of journeyman plumbers employed by master

plumbers in the area and percentage of these employees in favor of

the exemption.

5. A substitute skilled wage rate should be suggested on all appli-

cations for exemption from the skilled wage rate provided in the code.

6. Approximate total volume of business performed in 1929 and

1933 in the locality requesting exemption.

7. Wage rates which were paid to journeyman plumbers in 1929

and 1933.

8. A notarized statement to which all applicants are a party to the

effect that they have complied with the wage and hour provisions of

the Plumbing Construction Code since its effective date, June 4,1934.

9. Give any additional information pertinent to the application

which would tend to substantiate the advisability of having skilled

wage rates under Plumbing Contracting Code reduced or any other

change made in the code.

The mere reading of these requirements indicates per se that com-

pliance therewith by each plumber seeking this relief practically nulli-

fies the opportunity for exemption offered because of the tremendous

hardships and difficulty in complying therewith. Repeated requests

have been made for an arrangement to hold a hearing in the locality

involved on the question of going through this cumbersome and

expensive procedure, but the same have been refused.
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Some of the affiliated organizations in the boroughs of New York

City, in their organization magazines, have repeatedly gloated over

the fact that the provisions of the code are forcing plumbers to turn

in their license plates, and they proudly announce the fact that many

more are expected to do so. This is merely an admission on the part

of those affiliated with the code compliance that the code is oppressing
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the small plumber in New York and forcing him out of business.

This statement is merely a summary of the high lights of the evils

caused by this code. A repetition of all the instances of oppression

and hardship would make this statement too cumbersome to read.

It is the firm belief of this organization, which belief is based on the

experience of its members with the plumbing code, that the same is

unfair and inequitable and oppresses and tends to oppress the small

plumber in New York City engaged in the jobbing phase of the plumb-

ing business involving repair work. It is the firm opinion of this

organization and its members that if the National Administration

desires to correct the evil of unfair competition, that a separate and

distinct code should be promulgated for this phase of the plumbing

business and only after an opportunity to be heard is afforded to the

individuals who will be directly affected by this code, which oppor-

tunity was not afforded to these plumbers a* the time when the

present Plumbing Code was approved and adopted. There is no

question about the fact that plumbing repair work is a local business,

purely intrastate in nature, and does not, within the widest stretch

of the imagination, in any way affect interstate commerce.

I also have, Mr. Chairman and gentlemen, a few suggestions in

regard to the proposed law which may be enacted, and I would like

to submit those.

Senator King. Those suggestions may be included in the record at

this time.

(The paper referred to is as follows:)

I am a licensed plumber, duly licensed in the city of New York as such, for

approximately 9 years. I have been engaged in the plumbing business for 21

years. I am the executive secretary of the Greater City Master Plumbers Associ-

ation, Inc., of 1123 Broadway, New York City, since April 1, 1935. 1, this day,

submitted to the Senate Finance Committee, investigating the National Indus-

trial Recovery Act, a statement in the support of a resolution heretofore sub-

mitted to the said committee, requesting that the National Industrial Recovery-

Act be discontinued unless equitable changes are made therein, after a due oppor-

tunity to be heard is given to all interested parties.

In view of the fact that certain equitable changes are suggested, I feel it neces-

sary to refer to the same with my experience in the business and my knowledge

of the reactions of the many members of this association as a basis therefor.

It is my unalterable opinion that an opportunity for hearings should be afforded

to all members of this trade affected by any Plumbing Code, so that the promul-

gators of any new code may understand the evils and oppression caused by the

present code with a view and basis for remedying the same.

Assessments, if any, should be based not on gross business, but on a profitable

return from business. Filing fees, if necessary, should be paid only on jobs

actually awarded to bidders and not on bids. Cost of administration should be

distributed equitably by an assessment in which the entire trade partakes in

ratably out of business procured, instead of business which one may receive and

which never comes.

Compliance and management should be put in the hands of impartial indi-

viduals in no way affiliated with a trade, instead of in the hands of competitors

in a trade, with true representatives of each phase of the trade as advisers to the

members of the compliance committee. Compliance committees, if any, should

not be primarily interested in the collection of assessments and filing fees as they

presently are in this trade, but should be primarily interested in eradicating the
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evils that may exist in a trade and in that way encourage compliance with its

regulations, and voluntary, whole-hearted payment of assessment to a good and

helpful cause. Price fixing should be entirely eliminated because it tends to

stifle competition which is the crux of all business. Compliance should not be

put in the hands of members of a particular association, resulting in discrimina-

tion against other worthy organizations in the same trade because the same must
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lead to discrimination against nonmembers of the particular organization which

is administering the code.

In the final analysis, it is my opinion that the National Industrial Recovery

Act, if it is going to affect local plumbers in a particular locality engaged in small

repair work, should be allowed to expire and not continue. That type of work is

purely local and accordingly at the most only involves intrastate commerce, and

in no way affects interstate commerce. The administration of unfair competition

in particular localities should be left to the municipal departments, in the particu-

lar localities involved. It is impossible to make a general rule or rules to cover

this entire United States, and attempt to do justice to every particular locality

in these United States. The conditions existing in this business in manv in-

stances differ from mile to mile. It is a known fact that in the city of New York

there are differences in the conditions from borough to borough. They certainly

are not the same in all the cities in New York State. It is impossible for a national

code to attempt to regulate this business on certain set primary rules affecting

the entire country when this condition exists.

The present code has oppressed the small business man and will continue to

oppress him. Changes must be made. I do not hesitate to state that the evils

that existed before the adoption of the plumbing code in no way match the added

evils which have continued to burden the plumber in New York since the adop-

tion of the national plumbing code.

I submit this statement with the knowledge and approval of the officers and

members of the Greater City Master Plumbers Association, Inc., which has a

membership of approximately 400 licensed plumbers in the Borough of Man-

hattan.

(The resolution of the Greater City Master Plumbers Association, Inc., here-

tofore referred to, is as follows:)

RESOLUTION UNANIMOUSLY ADOPTED BY THE GREATER CITY MASTER PLUMBERS

ASSOCIATION, INC., OF 1123 BROADWAY, NEW YORK CITY, TO THE SENATE FIN-

ANCE COMMITTEE INVESTIGATING THE NATIONAL INDUSTRIAL RECOVEHY ACT

Whereas the Greater City Master Plumbers Association, Inc., consisting of

licensed master plumbers in the Boroughs of Manhattan and the Bronx, in the

city and State of New York, was incorporated in New York State in 1930 for the

following purposes:

"For the betterment of the industry pertaining to licensed plumbers in the

city of New York; to create a fraternal union and spirit of good fellowship among

its members and by mutual intercourse and group discussion attain a higher

knowledge of all that pertains to the science and art of the useful and important

industry of sanitary plumbing"; and

Whereas the Greater City Master Plumbers Association, Inc., has the largest

membership of licensed master plumbers in the Bough of Manhattan engaged in

the jobbing contracting business, which consists of minor plumbing repairs, and

is the truest representative of that phase of the plumbing trade in that borough;

and

Whereas the said association, as evidence of its patriotism to its country, and

to fully cooperate with the President of the United States, prepared, printed, and

submitted to the National Recovery Administration a proposed Code of Fair

Competition for the Plumbing Contracting Industry: and

Whereas the National Recovery Administration approved and submitted to

the President of the United States, and the President of the United States signed

a Code of Fair Competition for the Plumbing Contracting Industry, other than

the code submitted by this association, and without notice or opportunity to be

heard to the said Greater City Master Plumbers Association, Inc., and

Whereas the existing Code of Fair Competition for the Plumbing Industry is

one which was submitted by the National Association of Master Plumbers, and

Whereas the administration and enforcement of the said code was placed in

the hands of the officers and members of the said National Association of Master

Plumbers and its affiliated organizations and associations, and

Whereas the Greater City Master Plumbers Association, Inc., is not in anywise

affiliated with said National Association of Master Plumbers, and
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Whereas the organization affiliated with the National Association of Master

Plumbers in the Borough of Manhattan is not truly representative of the trade

in this jurisdiction, and

Whereas the said code is locally administered through the offices of the New

York Master Plumbers Association, an association affiliated with the Association

of Master Plumbers, and

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:37 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Whereas the said Code of Fair Competition for the Plumbing Contracting

Industry approved by the President of the United States and now in operation

is unfair, unreasonable, inequitable, does not tend to eradicate any of the many

evils that exist in the trade, does not correct unfair competitive practices which

have existed, causes tremendous hardship to and has oppressed the small plumber,

discourages property owners from making repairs because of the increased cost

caused thereby, did not take into consideration and does not cover the situation

involving jobbing contracting plumbers engaged in repair work, and

Whereas the provisions of the said code and the regulations promulgated by

the divisional code authority after 1933 and during the latter part of the year

1934 imposed an assessment equal to one-fourth of 1 percent of the gross business

done by each and every plumber in the United States in the year 1933, irrespective

of whether or not the individual plumber made or lost money during that year,

and

Whereas all licensed plumbers are required to file written estimates on jobs of

$100 or more with a designated depository and pay a filing fee of $1 therewith,

irrespective of whether or not the plumber procures the particular job on which

he has so filed and paid, and

Whereas there are various phases of the said plumbing contracting industry,

such as plumbers doing new construction work and plumbers doing minor repair

work, which clearly differ from each other and require separate and different

regulations and requirements, and

Whereas the said code does not differentiate between the types of work done

by plumbers, and makes all regulations mandatory on each and all of them, and

"Whereas the National Recovery Administration, the divisional code authority,

the local code compliance committee, and all agents and representatives affiliated

with the said code, have consistently failed to comply with any of the requests

for equitable changes, in order to insure fair regulations and avoid oppression to

the small plumber, and

Whereas the said Plumbing Contracting Code, as it now stands, is forcing the

"small" plumber to retire from business because of his inability to comply

therewith, to the detriment of his business and because compliance therewith

wo ild mean annihilation in this said business, and

Whereas the members of this association have, with a thought to their patriotic

duty and cooperation with the President of the United States, actually attempted

to comply with all the rules and regulations of the Plumbing Contracting Code, but

have found that they could not remain in business if they were compelled to fully

comply therewith, with the realization that a continuation of their business on a

reasonably profitable basis would necessitate a violation of the said code; Now,

therefore be it

Resolved, That the Senate Finance Committee to investigate the N. I. R. A.

report back to the Senate of the United States that the N. I. R. A. should not be

continued after June 16, 1935, on the ground that if the same is continued and

enforced in its present form it will result in oppressing the small business man and

the small jobbing contracting plumber engaged in doing minor repair work, and

will ultimately tend to force them out of business and create a monopolistic control

of business by the more influential men in the trade engaged in bigger divisions,

unless equitable changes are made in the National Industrial Recovery Act and the

Code of Fair Competition for the Plumbing Contracting Industry, after an oppor-

tunity to be heard is granted to all members and trade associations of this particu-

lar industry.

Respectfully submitted.

Greater City Master Plumbers Association, Inc.,

Irving: Kleinfeld, Executive Secretary.

New York, April 6, 1935.

The Chairman. I want to make this announcement, that it is the

intention of the committee to close these hearings next week, and that

no other witnesses will be heard excepting General Johnson in public

hearings after Thursday of next week. General Johnson has been

requested to be here Thursday morning, and after he is heard the com-
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mittee hopes to close these hearings and go into executive session in

the writing of the bill.

Senator La Follette. Mr. Goode is the next witness. Will you

please come forward?

TESTIMONY OF JOHN A. GOODE, ASHEVILLE, N. C, REPRESENT-

ING THE NATIONAL RETAIL DRUG CODE AUTHORITY
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(The witness was duly sworn by Senator La Follette.)

Senator La Follette. Will you give your full name and address

and whom you represent.

Mr. Goode. My full name is John A. Goode, Asheville, N. C. I

am chairman of the National Retail Drug Code Authority, and

actively engaged in the operation of a retail drug store.

Senator La Follette. You may proceed.

Mr. Goode. The National Retail Drug Trade Code Authority

presents the following brief in connection with S. 2445 now before

your committee [reading]:

The code has been effective for 18 months, being approved on October 21,

1933. It is estimated that 60 percent of the trade, which is made up of about

58,000 drug stores, sponsored the code. It has been supported financially by

the trade without cost to the tax-payers, although operated very economicallyâ€”

the National Retail Drug Code Authority has spent less than $30,000 to date.

The total budget for the trade is $198,979.05 for the 6 months' period ending

April 30. The code is administreed through 340 local code authorities.

That, after being thus in operation for a year and a half, this code is desired

and its continuance, and the continuance of N. R. A. itself, of course, wanted

by those subject to it, is demonstrated by the answers to a Nation-wide survey

summarized in exhibit A.

That the enforcement of the code has been both satisfactory and effective is

shown by the figures, selected at random, in exhibit B, which details actual per-

formance. That infractions have not been abnormal nor prompt handling of

complaints lacking is shown by exhibit C, which tabulation, incidentally, shows

that the local authorities themselves settled over 92 percent of all alleged viola-

tions.

That the terms of the code are effective is thus shown. That they are never-

the less acceptable is demonstrated by the fact that but six exemptions have been

requested during its operation, although it is estimated that the code hour and

wage provisions had, by 1934, increased employment in the trade 10 percent over

1929 employment.

That the code has actually resulted in lower prices has been demonstrated by

an impartial national price survey undertaken by Prof. John H. Cover, professor

of statistics at the University of Chicago. This survey showed drug items to be

the exception among all the 631 items in 17 lines surveyed, in that they alone in

1934 recorded decreases instead of increases. Reports from communities as

scattered as Atlanta, New York, Washington, Brooklyn, Minneapolis, St. Paul,

Hibbing, Mankato, and Winona showed in all instances 1934 drug prices below

the corresponding 1933 prices,the lowering ranging from 6.82percent to 1.76percent.

This remkarable fact is detailed in exhibit D. Special surveys instigated by the

code authority and conducted by an independent organization confirm these

remarkable results. An example of theste confirmatory reports is given in

exhibit E.

That this trade needs the code is demonstrated by the fact that the predatory

loss leader selling and the natural results of the depression had brought its mem-

bers to a sad plight, which has been only in part corrected by the operation of the

code to date and the improvement in general conditions which has taken place

since 1932. It has been estimated that in 1933 between 50 and 60 percent of

the retail druggists in the country were on a C. O. D. basis, and that the whole-

sale druggists had over one hundred million dollars in past due accounts out-

standing and in 1932 wrote off a loss of 2.49 percent of sales due to bad debts.

The United States Census of Distribution estimated that in 1929 the total sales

of retail druggists were $1,690,399,000. It is estimated this was reduced to
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in 90 percent of the merchandise, we deal in dozen lots, so that the

wholesale list price was the wholesale list price per dozen of the

manufacturer, and when it came to the point where the larger buyer

could not use his big discount to sell below the wholesale hst prices

of this manufacturer, the manufacturer then very promptly dropped

some 500-odd items, and the wholesale price went down so that the
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consumer got a saving.

By reason of the fact we deal, to a larger extent than possibly any

other type of business, in standardized advertised merchandize, the

sale of counterfeit merchandise has been great in our industry, and

has been going tremendously.

In order to try to control the wide distinction, or the difference in

prices of competitive articles, which is, of course, what the cut prices

are built upon, they use as bait and advertising this counterfeit

merchandise, which furnishes a wonderfully cheap medium for doing

that. Any number of manufacturers have run into this condition.

The razor-blade manufacturers have a tremendous amount of it,

where they have counterfeit merchandise made out of nothing but

tin, but in all other respects it is the same as the genuine article, and

also the leading perfume manufacturers have had trouble with the

same thing, and I could go on and name many standard merchandises

that have been counterfeited.

Now, no matter how low that price may be on the counterfeit

merchandise, under the code they can no longer sell it below the list

price of the manufacturer, so that it has been quite a protection to

the public and the legitimate dealer, and I may say also to the public

health, in many instances.

Another great disadvantage we have to deal with, the average

independent retail drug store, and I speak as a man who works

behind the counter, in the everyday practice of the mechanics of the

thing, so that I know, one of our great problems is discrimination

between the large, buyer and the small buyer.

When the time comes that the average efficient retail drug store

can own its retail merchandise as cheap as his competitor, a great

many of our problems will be solved, but we must have some pro-

tection in the retail sale of our merchandise if we are to employ addi-

tional people, for the reason our bankroll.is not long enough to

compete with the fellow who has the advantage of the extreme

quantity discount.

One other thing I would like to call to the attention of the com-

mittee is better enforcement of the N. R. A. than they have now.

These unfair practices have been growing for possibly 25 or 50 years,

and we cannot cure them overnight, but possibly a little better job

could be done in the set-up and enforcement of the code than now

exists.

I think if you repealed the N. R. A. and took away all of the pro-

tection, you would see an orgy of cutthroat competition that will

put lots of the small drug stores out of business.

A great many of the large combines, during the period of the de-

pression, have taken advantage of the situation and extended their

outlet, their leases and opportunities for competition, and I say you

would see a comeback in the sale of counterfeit merchandise, and I

think you would see a great many additional vacant store buildings

in the country.
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Recovery Act as a code qualifying the organization designated in the Retai 1

Drug Trade Code, and in addition has among its membership over 27,000 small

retail druggists. Based on this experience and this ability to reflect the actual

position of the small man, the institute brings the following as its conclusions

to the attention of the committee, and in so doing feels it is acting in the interest

of, and in behalf of, the 60,000 members of the retail drug trade:
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First. The first necessities of successful code administration under N. I. R. A.

(S. 2445), or any law generally similar, are prompt enforcement and the giving

to the businesses involved a degree of protection from harmful practices at least

worth the payment of code assessments and the observance of code wages and

hours. Without such effective enforcement and such protective provisions, codes

will be a failure, as will obviously any attempt to enforce merely hours and wages,

while protective provisions remain limited to merely general trade practices of

the sort coming before Federal Trade Commission trade conferences.

Second. So far under N. R. A. enforcement has been ineffective under many

codes and the small man as a whole has not been given protection from predatory

practices which he feels worth the cost of supporting a code. These are the

principal reasons for the failure of the N. I. R. A. in the opinion of many small

men.

Third. Enforcement can be made effective, and the difficulty arising from intra-

state legal questions also largely overcome, by making the "blue eagle" (or any

other insignia) an effective symbol of trade ostracism within business itself.

The "blue eagle" (or some replacing insignia) is a vital necessity, and this remains

a fact despite its ineffectiveness in connection with the consumer. As a matter of

fact, the "blue eagle" or a replacing insignia, can be of its greatest use in the

intraindustry manner suggested. In practice, this use of an insignia would simply

mean that all codes would provide that no business subject to a code would

knowingly deal with a business from which the "blue eagle" (or replacing insig-

nia) had been removed because of infraction of the trade practices of the code

governing that business. This would at once give business a real opportunity

to govern itself under governmental supervision, provide real enforcement without

involving a flood of legal actions, and remove the danger of intrastate legal

limitations. The removal of the insignia would then mean something, and some

such method of effective enforcement not involving court action is a prime

necessity.

Fourth. The small man wants N. R. A. if it gives him a code that really protects

him from predatory practices. What he is now objecting to in many cases is that

he has not been given such protection. The duty of the committee is to see that

the small man gets the protection he deserves under codes, and it will not be

fulfilling its duty by allowing N. R. A. to die simply because the small man has

not been protected suitably under codes, or by limiting his protection to more

general trade practice provisions such as those commonly resulting from Federal

Trade Commission trade conferences. Unless he is given such protection now at

the hands of the Congress, the small man will be gradually exterminated through-

out wide areas, and monopoly will spread.

Fifth. The small man in distribution requires protection from the translation

of the advantages of large business in terms of retail prices; the small man in

production requires protection from different types of predatory action by large

businesses. It is vital that this all-important distinction be kept in mind by the

members of the committee.

Sixth. The committee and the National Recovery Administration should take

steps to meet the unjust situation which code authorities in many instances now

face because of lack of enforcement, publicity indicating that N. I. R. A. will cither

lapse on June 16 or that many codes will be disbanded, and the failure to give

those small business men subject to codes any important degree of protection from

predatory practices. This situation makes it obviously impossible to collect

code assessments and code authorities face deficits which will be unjustly embar-

rassing. Provision should be made for the payment of code authority obligations

that have arisen under approved budgets if N. I. R. A. lapses or is so restricted as

to be of no interest to the small znan.

Seventh. The N. I. R. A. offers the only method as yet suggested for protecting

the small man from predatory practices, increasing purchasing power and giving

the consumer the benefits of profitable business activity under the capitalistic

system. It should be continued and its administration assured along lines which

will realize its possibilities.

Eighth. The N. I. R. A. is sound in principle and N. R. A. is making sound

progress towrard effective administration.
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Ninth. There are advantageous amendments or clarifications that could be

made to or within S. 2445, of course. For example, the small man in all fields

in which trade-marked articles are important would undoubtedly urge earnestly

that section 4 provide specifically (as a corresponding section of the original law

waB intended to) that manufacturers may make agreements, if in good standing

under'the code applying to them, to protect the resale prices of their trade-marked
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products. This could be accomplished by inserting "manufacturers and distribu-

tors prescribing the resale prices of trade-marked commodities or products, or

entered into between and among" after "among" in line 3 of section 4, para-

graph (a).

Paragraph (b), section 10 should, by all means, specifically provide for not deal-

ing with disqualified businesses. This can be accomplished by inserting after

"agreements" in line 6 of that paragraph, "by requirements that persons dis-

qualified from the use of approved insignia be specified in codes as not to be dealt

with by those subject to codes."

Tenth. The institute's statisticians have assembled extensive proof that the

Retail Drug Trade Code has increased employment, benefited the small man, and

reduced prices to the consumer. These facts have been presented before various

hearings on the Retail Drug Trade Code (principally on June 7-8, 1934, and Jan.

10-12, 1935), and are of public record. These results have been accom-

plished although only a minimum of protection was given the small man under

the code in question. With an adequate degree of protection given the small

business man in the trade, and the administrative strengthenings herein suggested

made, the beneficial effects of this code would have been far more impressive.

It may be true that the experience is paralleled in but a few instances, but this

does not mean that it could not be made the rule rather than the exception. In

other words, the institute knows from actual experience that N. I. R. A. can be

applied to the benefit of the small business man, the worker and the consumer.

It will be to the lasting disgrace of both the Congress and the administration if it

is not continued and so administered as to realize these objectives. Millions have

been spent under the National Industrial Recovery Act. Not only would these

vast expenditures of time and money be thrown overboard by emasculating the

law or allowing it to lapse, but, what is more important, the great opportunity to

give the small man a break against large businesses will be lost. And such a loss

in the present temper of the times may endanger in the end the very foundations

of recovery, and thereby of the Republic.

Respectfully yours,

The Drco Institute of America, Inc.,

By Wheeler Sammons, Managing Director.

Brief in Support of the Continuation of the National Industrial

Recovery Act, by the Committee of Ten Thousand

Hon. Pat Harrison,

Chairman Senate Finance Committee,

United States Senate, Washington, D. C.

My Dear Senator: In connection with your committee's consideration of

S. 2445, the Committee of Ten Thousand, made up of 10,000 small business men

in every State of the Union, and contacting through these members, acting under

48 State chairmen, 1,000,000 other small business men in all lines, submits the

following:

Last March two important observations were made by two gentlemen today

connected with the National Recovery Administration, and now, as then, very

ably soâ€”Mr. Blackwell Smith and Mr. W. A. Harriman. Mr. Smith called

attention to the importance of showing that price provisions in codes are necessary

and helpful in effectuating the policies of title I of the proposed legislation for

continuing the National Recovery Act, and that they do not fall under any of

the prohibitions contained in the act, particularly these in respect to monopolies.

Mr. Harriman observed that the question of price control had long been dis-

cussed, and pointed out as probably representing present opinion the results of

the Federal Trade Commission study, namely, favorable on the part of manu-

facturer, wholesaler, and independent retailer, witliâ€”in respect to professional

groups and trade-marked or branded articlesâ€”consumers about equally divided;

those opposed, department stores and chain stores; mail-order houses were not

covered.
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Mr. Harriman also pointed to the demonstrated difference between branded

and nonbranded goods in respect to price control, and Mr. Henry S. Dennison,

representing the Industrial Advisory Board, immediately arose to emphasize this

distinction. Said Mr. Dennison:

"Branded goods, it seems to us, have in the past carried certain different, quite

different, circumstances around them than the staple and unbranded godds."
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Mr. Dennison also emphasized the importance of taking into consideration the

attitude of all branches of the particular industry involved, as intra-industry

differences existed favorable to price control or otherwise.

General Johnson had earlier pointed out the importance of making sure that

cost-control provisions did not either oppress the small man or exploit the con-

sumer, encourage monopoly, or fail to protect the wage level against predatory

and cutthroat competition.

Later a group appointed by General Johnson, representative of all distribution

and service trades, after careful consideration advised the general, among other

things, that the small distributor should be protected from predatory and cut-

throat competition by means of stop-loss cost-control provisions, and pointed out

that these provisions must be so framed as to take into account the fact that the

small man's purchases are much smaller than the big man's. This very important

document is, of course, in the administration's files.

The above references just about give the entire background justifying the stop-

loss provision in retail codes, a provision which by its success has done much to

demonstrate the possibilities that exist in the National Industrial Recovery Act

to benefit consumer, business man, worker, and Government alike. Forâ€”

First. These provisions do effectuate the purposes of title I of S. 2445, because

they both strike at an unfair competitive practice (see records of the hearing on

the amendment to the Retail Drug Trade Code, June 7-8, 1934, for adequate

data on the prevalence of this unfair practice) aiid at the same time-at a monop-

oly. Furthermore, they help to rescue the small man from discrimination and

oppression. ^

It must be clearly kept in mind that stop-loss provisions in the distributive

fields are measures that protect the small man from his big competitor who uses

his power in a predatory way by featuring branded articlesâ€”usuallyâ€”at prices

ruinous to the small man. In the production fields the situation may well be

exactly reversedâ€”here the big man uses his power to smash the little man by

"snatching" customers, or other means, and the small man is often the one to

offer the lowest cash price. It is the failure to keep in mind this fundamental

difference between production and distribution which has led to much of the un-

founded feeling that the stop-loss provisions in the distributive codes are a price-

fixing measure, when they are in reality stop-loss provisions qualfying 100 percent

under title I of S. 2445 if any provision in any code ever did. The differences be-

tween production and distribution on such mattersâ€”and othersâ€”are great, and

"Never the 'twain shall meet"; which fact it is imperative to keep in mind to

understand that the stop-loss provisions strike but one blow, and that one blow

is both for the small man and against monopolyâ€”which fits title I of S. 2445

like a glove, of course.

Second. Turning now from Mr. Blackwell Smith's point to those raised by

Messrs. Harriman and Dennison: The stop-loss provisions in retail codes are

opposedâ€”of course, price cutters themselves oppose itâ€”by the remnants of that

same team mentioned by Mr. Harrimanâ€”certain chains (outside of the leaders

in the drug field, to cite an exception to prove the rule) and certain department-

store chains. This is so, because these two classes of outlets like to use branded

articlesâ€”particularly those of low-unit value, such as the drug, tobacco, and book

fields have many ofâ€”to attract customers when sold at commercially ridiculous

prices, in order that the customer may be importuned to buy high profit, usually

not nationally advertised and branded, lines. In other words, such items have

been used as trade-getters by them, and they do not like to have their use re-

stricted, naturally.

r Third. Finally, we come to General Johnson's point, that the consumer must

not be exploited. Ample facts are on file with the Administration to demonstrate

that while the stop-loss provisions could possibly only cost the consumer an

infinitesimal amount, they have actually resulted in advantages to the consumer,

in that articles "written up" to cover losses on the "bait merchandise" do not

have to be "written up" so much, and have leveled off, while many manufac-

turers have reduced wholesale list prices under their operation, because of a

natural effort to attract retail support by offering a larger margin to retailers.

Hence, the actual result has been an improvement in the retailers' grossâ€”helpful

to those who were asked to take on code wages and hoursâ€”and at the same time

a reduction in price to the consumer.
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Certainly this is a combination which should more than satisfy even the con-

sumer, for it meets exactly what Dexter Keezer, formerly advisor to the Con-

sumers' Advisory Board of the National Recovery Administration, has stated on

behalf of that Board to be the consumers' desire: "The lowest prices which are

consistent with conservation, with honest merchandising, with proper quality,

and with decent wages and hours and working conditions."
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Thus it is seen that such provisions fit the effectuating title, strike at both

predatory competitive practices and monopoly, strengthen the small man called

upon to take tax and wage additions, and improve the consumers' position.

This practically ideal application is, it is probably true, unique among cost pro-

visions in codes. However, it must be remembered that such provisions are

stop-loss provisions, designed to protect small dealers, and in the end consumers,

from a definite predatory competitive factorâ€”the "chiseler."

It is conceivable that other sound pro-visionsâ€”even within this exceedingly

delicate field of price controlâ€”could have been developed for many codes by

the National Recovery Administration if given a similar background of unselfish

all-industry support and the benefit of a small man backing. It is unfortunate

that such similar opportunities did not arise, for obviously the failure of such

provisions to appear rests not in the fact that they would be harmful but rather -

because they were not worked out unselfishly and correctly supervised and enforced.

Here, perhaps, is a great tragedy/ for it was possibleâ€”and let us hope is still-

possibleâ€”that in such clauses,-properly drawn, supervised, and enforced, lay the

most direct opportunity for codes to carry out the purposes and objectives under-

lying S. 2445. Probably inÂ«the years to come the lossâ€”if it should be lost through

failure to enact S. 2445â€”of this great opportunity to retrieve the disorganization

brought by uncontrolled competition, culminating in the depression, and to provide

for a control of destructive abuses of "rugged individualism" in competition as

well as in other directions, will be remarked upon with strong emphasis. It must

be remembered that it has not been demonstrated yet by National Recovery

Administration experience that price-control provisionsâ€”properly drawn, super-

vised, and enforcedâ€”are socially disadvantageous. Actually much evidence is

opposite, and that to lack of proper drawing, supervision, and enforcement belongs

the real blame.

Be that as it may, the stop-loss provisions of retail codes, with over a year of

enforcement back of them in some cases, with no harm to consumer or business

developing, and much good being instead on record, stand as direct, constructive

code-making achievements. To eliminate them or to let the National Recovery

Administration die, is hardly conceivableâ€”it would be sheer retrogression; a step

backward as destructive as wiping out wage provisions which banish child labor;

an admission of inability to distinguish between distributive stop-loss provisions

and production price fixing; a sure signal that tens of thousands of small merchants

are marked for absolute extinction during the next few years in order that some

chains and some department stores may grow; and, finally, a snuffing out of that

which to the small man seems to be a start toward carrying out the President's

prescription of the 10-percent chiseling element. Certainly it is inconceivable

that such a price should be even seriously considered.

Respectfully yours,

The Committee op Ten Thousand,

By Arthur Greenwood, Secretary.

Aprii. 12, 1935.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

United States Senate, Washington, D. C.

My Dear Senator: In connection with your committee's consideration of

the small business man's opinion of the National Recovery Administration and

8. 2445 as presented to you by some trade association officials claiming to repre-

sent the small man, and particularly as in the testimony before you on April 12

of Rivers Peterson, chairman of the National Retail Code Authority, the Com-

mittee of Ten Thousand, made up of 10,000 small business men in every State of

the Union, and contacting through these members acting under 48 State chair-

men, 1,000,000 small businessmen in all lines, feels it a duty to submit to you the

following:

In order to understand the position under National Industrial Recovery Act

of the small business man engaged in retailing it is necessary to keep in mind the

history of the retail codes and the fact that except under three retail codes the
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small retailer has had no voice, such as National Recovery Administration contem-

plates, in the making of the retail code applying to him. It is indeed a serious

question if there is actually any retail code, aside from the three referred to, that

is thoroughly qualified as truly representative of the small retailers brought under

This remarkable but true statement is explained by the early decision of

National Recovery Administration to attempt to have but one code for retailing
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and but one for wholesaling. As a result of this decision, in its early stages

National Recovery Administration made the mistake of practically forcing most

lines of retailing, by threat of boycott through the then effective Blue Eagle

and of ruinous hours under the President's Reemployment Agreement under

whaL Li called the "General Retail Code". This mistake might not have arisen

had the National Recovery Administration taken pains to see that each type

of retailing worked out a code suited to the needs of the average business involved

and then simply, for the sake of simplicity, brought their codes together under

one coordinating general retail code.

But instead, the National Recovery Administration, in its haste to be under

way, allowed those most effectively organized and those most energetically repre-

National Retail Dry Goods Associationâ€”to work out a code suited primarily to

the purposes of large department stores, and then, regardless of the fact that the

entire membership of the National Retail Dry Goods Association amounted to

but a fraction of 1 percent of the retailers of the country, really cooperated with

the representatives of that association in using every means between blackjacking

and beguiling to get the representatives of other lines of retailing to place the

retailers supporting them under that code. At first the code was actually ad-

vanced, in total disregard of the facts and the requirements of the National

Industrial Recovery Act as truly representative of all retailing. Later, as some

really responsive to the small man's interests continued to challenge this absurd

claim, and finally threatened legal action, this general code was offered for volun-

tary assumption by organizations purporting to be truly representative of specific

trades. But assumption, as already stated, was still actively proselyted among

the officers of retail trade associations, and the Blue Eagle boycott and disas-

trous President's Reemployment Agreement continued as ''persuaders." Of

course, in most instances the large chains at once organized so as to join hands

with the large department stores in forwarding this general code.

A number of trade association officials outside the department store field made

the mistake of advising their associations to help sponsor this general retail code.

under these circumstances. They probably thought it the best thing to doâ€”no one

knew much about National Recovery Administration at the time. It obviously

looked like a fine chance to sit in on a big retail code authority at Washington

and perhaps to become an officer of it. Certainly the small business men who are

members of the associations so acting were thereby brought under this code

knew less regarding what it was all about than the officers of their associations

did. They simply in most cases knew they would get a Blue Eagle, thereby,

help the President in his call for recovery action, and escape ruinous President's

Reemployment Agreement hours.

Certainly they did not realize they were becoming subject to a so-called "stop-

loss provision" which legalized the big chains and the big department stores in

underselling them. Nor did they realize they would become in some cases sub-

ject to a lot of other codes.

The outstanding error and ultimate injustice reflected by these facts was

repeatedly at the time called to the attention of the National Recovery Admin-

istration by some who knew the practical retailing situation and the small man's

real problems. It was urged that small retailers be left to one side until the

National Recovery Administration program was well under way, and that at

least they be educated to the making of a real code. It was also urged that all

codes be grouped by industries under 40 to 80 general coordinating codes. But

the approved plans of the Research and Planning Division of the National Re-

covery Administration from the start called for a code for each little subdivision

of industry that wanted one, yet for only one retail and one wholesale code, and

the approved plan was forced over. The result is the National Recovery Adminis-

tration's present plight which S. 2445 evidently seeks to correctâ€”hundreds of

small codes that can be neither adequately enforced nor supervised, no effective

wholesale code at all, and a general retail code that has turned many small men

against the National Recovery Administration because they have never been

permitted to learn how the National Industrial Recovery Act could have

helped them, the wage earner, the consumer, and the Nation.

it.
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To return to the speeific retail situation resulting from this general policy, now

in retrospect so clearly a mistake. The small retailers whose trade association

officers had led them under the general retail code instead of demanding a real

code suited to their specific needs, as the National Industrial Recovery Aot in-

tended they should have, became disgusted with the .National Recovery Ad-

ministration in those lines particularly subject to department store or chain
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competition and also particularly liable to fall, because of the number of basically

different classes of goods traded in, under provisions of codes other than the

general retail code.

They did not realize their association officers should have gotten a code for

them suited to their own needs, and of course these paid officers have not admitted

this fact to them. So they are now represented in some cases by these officers as

disgusted with National Recovery Administration, a;id the "heat" they have

put on some of these officers, often by declining to longer help pay the dues

supporting them, has evidently caused these officers to turn on the very general

retail code authority they themselves helped set up, and on the very National

Recovery Administration officials they worked with earlier hand and glove.

Such is the case with the small hardware dealer. He deals in lines basically Â»

different in many cases, he is frequently a combined roofer, seller of farm equip- ]

meut, plumber, electrician, contractor, and tire dealer, in addition to being a I

retailer of hardware. Naturally when the trade association in his line became a I

sponsor of the general retail code, he got a code acceptable to the big department J

stores and chains, but of little use to him. Next he found the plumbers, roofers, /

electrical dealers, builders and contractors did not want him "chiseling" on them /

when they had to observe the wage and hour provision of their codes.

He has not, being naturally unable to spend time at Washington, known that

he could have either gotten a code Buited to nis own needs or declined to take

any code. So he has come to feel National Recovery Administration, and not

his trade association officials, to blame.

The Retail Hardware Trade Association was and is the National Association

of Retail Hardware Dealers, an association of retail hardware dealers, and

an association of great and long-standing repute, but one domiciled always in the

West, and not headquartered it Washington. When National Recovery Admin-

istration came into being, as its representative Rivers Peterson naturally came

into notice at Washington as a representative of small retailers. The sponsorship

of small dealers he represented was naturally greatly desired by the large stores

desiring a "backing" of small men for the code they were working out feverishly.

His counsel was sought heavily on code matters, and soon the National Associ-

ation of Retail Hardware Dealers was one of the sponsors for the General Retail

Code, being earnestly sought at the time by powerful retail and National Recovery

Administration figures interested in getting small businesses, in addition to-the

large department store and chain-store enterprises, "signed up" for it. Mr.

Peterson became the chairman of the General Retail Code, chairman of the

Committee of Twelve representing retail and service trades, member of the

National Industrial Advisory Board, and finally, as he has stated to the com-

mittee yesterday, lie was offered a position with "the National Recovery Adminis-

tration.

But all the time the small hardware dealer was naturally getting less than

nothing out of the code of which Mr. Peterson had become the chairman. The

big department stores and the chains were getting along all right, because they -

could, under that code, use their immense buying power against Mr. Peterson's

small hardware dealers to the last cent of their vast resources, to the last ounce

of pressure and ingenuity their most hardboiled buyers could muster and then

add but 10 percent to the rock bottom prices thus obtained. They did not rebel

against the code authority to the chairmanship of which they had helped elect

the little hardware man's association official, but the little hardware man himself

finally did. He made his rebellion known moreover. When the National Asso-

ciation of Retail Hardware Dealers helped sponsor the General Retail Code the

Government's figures reported about 32,000 retailers in the trade (37,600 in 1929).

Currently the dues-paying membership of the National Association of Retail

Hardware Dealers is reported as about 12,000. These members undoubtedly

reflected their opinions of the code treatment they had received to Mr. Peterson

and his associates among the officers of the association with great definiteness.

And on April 12, 1935, Mr. Peterson told the Senate Finance Committee, the

code authority of which he held the chairmanship, was in effect hijacking money

from retailors rnd that National Recovery Administration is a flop in the small

man's opinion and his own.
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Mr. Peterson however did not say to the committee that he had failed to stand

out for a code suited to the small hardware dealer. He did not say to the com-

mittee that many small hardware dealers have written to him saying they want

a code like those obtained by the three retail lines whose representatives fought

for and obtained separate codes with some provisions actually helpful to the

small man. He did not tell the committee he could have fought for similar
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provisions for the small hardware dealers or have legally refused to place them

under any code. He did not tell the committee that the small hardware dealer

might not want to chisel on the plumbers, roofers, tire dealers, and electricians

if he had the benefit of a code suited to his own needs.

The adverse attitude toward National Recovery Administration of not only many

small hardware men, but of many small grocers, and of small men in many lines

of retailing, is explained by the above situation. The grocers' end experience has

been the same as the small hardware dealers', only along another route. Because

these small men were not given what National Industrial Recovery Act was

intended to give them does not prove that National Industrial Recovery Act

should be discontinued, that National Industrial Recovery Act could not have

helped them, or that enactment of S. 2445 cannot help them prosper.

Rather, since the tens of thousands of small men in retailing who obtained

under National Industrial Recovery Act a code at least fundamentally geared

to their needs are 90 percent or more for National Recovery Administration, the

druggists, the tobacconists, and the booksellers, to cite examples. It is very

clearly indeed indicated that the mistake involved should be connected under

a continued National Recovery Administration for it is irrefutably demonstratable

these retailers favorable to National Recovery Administration increased their

pav rolls and thereby helped the recovery program.

But in each instance of Retail Code experience satisfactory to the small man, we

find that the code involved was actually drawn up by the small men themselves,

that it is therefore truly representative of them, and that it has been administered

by the small men themselves through representatives responsive to them.

Make a code for the small man that way, and administer it that way, and then

enforce it and supervise it, and the result will be in the public interest and satis-

factory to the small man. There is but one other requirement: Trade practice

provisions really helpful to the small man must be included in the code, for if

he is not given enough protection to make it possible for him to pay the required

wages and hours, he naturally will not be able to support the code and a standing

army of 1,000,000 could not make him support it under such circumstances.

Certainly that is a simple enough recipe for making National Recovery Admin-

istration successful among small retailers, and an National Recovery Adminis-

tration successful among small retailers means a big step taken away from

depression.

The small man in manufacturing needs protection from price fixing by large

interests and certain well-known predatory practices, while the small man in

retailing needs primarily protection from the ability of the large competitor to

sell below his cost and from the " chisler" exploiting his fast turning, unidentifiable

lines. In manufacturing the small man requires protection from price fixing

covering large depreciation and overhead items he wishes to avoid. He can

usually pay the required pay roll if given a free hand and protected from outright

commercial murder. In retailing, he must be protected from the big man's

buying power or he cannot pay even part of his pay roll.

These differences between the small manufacturers' and the small retailers'

needs must be kept in mind in judging the effect of codes on the small enterprise.

But with these particular needs cared for suitably under codes, and the public's

interest protected by suitable supervision, the small man in manufacturing can

be given what amounts to a lifesaving opportunity under National Recovery

Administration.

If the National Industrial Recovery Act is allowed to lapse simply because it is

assumed the small man has been harmed by it, while in actuality the real point

is that he has not been given what is really coming to him under it the small

man will be forced far down again among the ruthless onslaught* of large com-

petitors and the merciless snipings of "chiselers" which were slowly exterminating

at least one of every two among him before the enactment of the National Indus-

trial Recovery Act. Perhaps, as some feel, this 50 percent of the small men should

be exterminated. Perhaps with half the small men put out of business the result-

ing monopolies, or semimonopolies, would give the consumer service a few cents

in the dollar cheaper than the consumer is given service today. And perhaps

once the large corporations had grown to that extent the consumer would find
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they were, not so anxious to serve him at minimum costs. And perhaps then

the Government would take over all the large enterprises and in effect attempt to

run American business. And perhaps the Government would provide lower

costs and better service than independent business men. And perhaps about

then the world would come to a sudden end.

No; the only answer without "perhapses" is that either the small man must
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be made reasonably prosperous or we face a far different United States of America

than any among us cares to face. The National Industrial Recovery Act offers,

administered along the simple precepts outlined above, a sound opportunity to

assure the small man enough prosperity to make it possible for him to pay one

way to recovery. The members of the committee will only adequately discharge

the great responsibility placed upon them if they look beneath reports that the

little man is endangered by, or dissatisfied with the National Recovery Adminis-

tration and codes, to these fundamental explanatory facts.

The Committee op Ten Thousand,

Arthur Grimwood, Secretary.

New York Citt, April 13, 1935.

Mr. Goode. I would like now to have you give a few minutes' time

to Dr. Kelly, representing the National Retail Drug Code Authority.

Senator La Follette. You may come forward, Mr. Kelly.

TESTIMONY OF DR. E. F. KELIY, WASHINGTON, D. C, SECRETARY

OF THE NATIONAL RETAIL DRUG CODE AUTHORITY, THE

AMERICAN PHARMACEUTICAL ASSOCIATION, AND THE DRUG

INSTITUTE OF AMERICA

(After having been first duly sworn by Senator La Follette, the

witness testified as follows:)

Senator La Follette. Will you please give your full name and

whom you represent?

Mr. Kelly. My full name is E. F. Kelly, Washington, D. C, and I

represent the National Retail Drug Code Authority, the American

Pharmaceutical Association, and the Drug Institute of America.

Senator La Follette. Will you please, in an endeavor to save time,

not repeat any of the statements which have been made by the pre-

vious witness.

Mr. Kelly. Mr. Chairman, one or two observations I will make will

be in line with what the chairman of the code authority has referred

to, but I will endeavor to support that by my experience as secretary

of the code authority, and it will be very briefly stated to you.

I am delegated to represent before you the National Retail Drug

Code Authority, of which I am the secretary. The National Associa-

tion of Retail Druggists, the Retail Druggists' National Trade Associa-

tion, will also file a brief and its past president, John A. Goode, the

chairman of the National Retail Drug Code Authority, is planning to

appear before you. Since all of these organizations are of the same

mind as to the vital importance of the N. R. A. to the small man, it

was felt that this method of presenting their conclusions regarding the

proposed legislation you are considering would not only conserve your

time but give you the benefit of the opinion of the great majority of

the fifty-odd-thousand small business men who have operated under

the Retail Drug Code and also of thousands of other small business

men who have actual experience operating under codes of fair com-

petition.

This combined experience which I shall endeavor to reflect to you

indicates to me what I think are several broad conclusions of extreme

importance in measuring the need for th? legislat'on before you.

119782â€”35â€”PT 6 5
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The first of these broad conclusions is that when the small-business

man has actually himself framed his code and has actually adminis-

tered it himself, he had been benefited, has increased his pay rolls,

has obtained observance of it, has financed its support without cost

to the taxpayers, and wants it continued. I urge you before finally

evaluating the small man's reactions to codes to ascertain whether
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or not a code actually framed by the small man and actually adminis-

tered by him is involved. In other words, whether a code truly

representative under the provisions of the legislation before you

underlies the opinion you are considering.

A second broad conclusion to be drawn from the wide experience I

lay before you is that the practices that lead to monopoly, the exploita-

tion of the consumer or the ruination of the small man are radically

different in distribution than in production. In distribution the large

unit drives the small man to the wall by using its buying power and

financial resources to undersell him. In production the large unit

uses price controls coupled with superior sales resources to freeze

out the small man.

Therefore, the small man in distribution requires stop-loss provi-

sions, which prevent selling at least below the levels at which he can

buy; while in the production field the small man requires protection

that gives him a free hand, so long as he plays fair. This fact was

recognized by the Committee of Twelve for Distribution and Consum-

ers' Service Trades, representative of all distribution and of which

Mr. Rivers Peterson was chairman, appointed a year ago, which as

a part of its final conclusions stated [reading:]

No effective rule for the purpose of preventing sales below cost can be of benefit

to the large majority of retail and wholesale distributors until there is recognition

of the principle that base prices must be established which will approximate the

invoice or current market cost of the efficient smaller operator and that sales

below such established bases are treated as unfair competition in violation of the

respective codes. Nothing in this section shall be construed to prohibit reason-

able and fair differentials in purchase prices based upon sound economic reasons

therefor.

The object of such a provision is not to guarantee a profit to any distributor

nor to perpetuate the inefficient. The committee recognizes the fact that most

efforts of this nature are met with the objection that they will encourage and

perpetuate inefficiency and believes it advisable to point out that too frequently

the size of a business seems to be the gage by which its efficiency is estimated.

The need for the existence of efficient small business establishments is fully

recognized and has been unquestionably demonstrated in the public interest, and

those entitled to continue in business will amply demonstrate their efficiency

when relieved of the price handicaps under which they now labor.

Many businesses are suffering as the result of price differentials allowed large

distributors which are out of proportion to actual economics effected through

quantity purchases.

Problems of the various branches of trade are so different that it is not possible

to outline a definite rule for determining base costs which can be applied to all.

It is recommended that the principle stated in the first paragraph of this section

be approved and that code authorities submit plans in accordance with it which

will best meet the needs of their particular industries.

It follows that stop-loss provisions in distributive codes which

restrict loss-leader and other predatory retail sales practices are not

price-fixing measures, and instead of encouraging monopoly, help save

the small man's life. On the other hand, actual price-fixing provisions

in production codes may well ham-st ring the small man and encourage

monopoly. Keeping this basic fact in mind will help clear up much

confusion that exists on the subject, and as well explain why many

INVESTIGATION OF NATIONAL RECOVEBY ADMINISTRATION 1835

who really believe they are speaking for the small man's interests

when they state codes endanger him are in reality putting him in

danger of losing the great opportunity for help which codes can

offer him.

A third broad conclusion of basic importance indicated by the

experience it is my privilege to reflect to you is that if the small
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business man is asked to increase his pay roll under code provisions

he must be given trade-practice provisions which protect him suffi-

ciently to enable him to pay the larger pay rolls. No program which

does not give this elementary square deal can ever be enforced. Its

record would be the record of the eighteenth amendment.

A fourth conclusion is that quick and positive enforcement is

necessary. Such enforcement should be with a minimum of actual

court procedure. This is possible, in the opinion of those I represent,

by providing for intra-trade enforcement simply through providing

in the appropriate codes against trading with those formally found

guilty by the Government of code trade-practice violations; in

other words, by simply extending the principle under which the

Government itself now prohibits its agents from trading with those

concerns which stand so adjudged. This method of enforcement

may have been in mind when paragraph (b) of section 10 of the pro-

posed legislation was framed.

If it was not, that paragraph should be framed, in our opinion, so

as to provide for this method by suitable Presidential regulation.

Such a method would, we are convinced, have practically removed

the necessity for appealing to the courts had it been available under

the code with which we have gained our actual experience with N. R.

A., in operation. It simply in effect, transfers the insignia idea from

the consumer field, where it has been proved ineffective, to the inter-

trade field, where it can be used practically.

The code from which our practical experience with the actual oper-

ation of legislation such as that before the committee has been most

heavily drawn is the Retail Drug Code. This code has been operative

a year and a half. It applies to over '50,000 small business men. It

represents what could be obtained in the approved code from among

the expressed desires of these men. It has been administered by these

small men through their own representatives.

These small men know this code has helped them. They want it

continued. They have loyally supported it, both in the observance

of it and the financial support of it without cost to the consumer. It

has increased pay rolls in the trade and yet actually has resulted in

the drug manufacturers' prices for many leading trade items being

reduced. That, it seems to me, is the answer to whether the N. R. A.

can be effective, whether the small man can benefit under it.

You will want substantiation of the statements I have just made.

First, the statement that these retail druggists want the code con-

tinued. We asked them, and 90.2 percent answered that they wanted

it continued. We asked them also if they wanted N. R. A. continued

after June 16, and 81.1 percent replied that they wanted it continued;

65 percent stated employment had increased as a result of the Retail

Drug Code; 81.6 percent stated that trade practice had improved

under the code; and 71.8 percent stated that wages had increased.

Actually 92.7 percent asked that the stop-loss provisions of the code
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strated to the committee. These accomplishments have taught

already the lessons for duplicating them generally. Obviously, such

lessons can only be crystallized over a rough road of trial, experimen-

tation, and error, and surely 18 months is all too short a period in

which to expect them to be definitely established with finality.

The fact to be acted upon is the simply common sense one of follow-
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ing up on the most successful results of the experimentation and of

discarding the experiments that were not as successful. And N. K. A.

has proved within 18 months enough successes to justify enactment

of the continuation of legislation belore you with absolute confidence

that the final result will be highly satisfactory.

To fail to enact the proposed legislation and to allow N. R. A. to

die on June 16 would, in the particular trade on behalf of which I

am before you, result in unemployment immediately and a return to

the extremely chaotic conditions which preceded the promulgation

of the code. The entire trade would be prostrated to the benefit of

the chiseling 10 percent.

I am handing to you herewith briefs from each group it has been

my privilege to represent before you. They contain in great detail

statistics supporting every statement I have made in their behalf

and as my personal opinion.

Senator La Follette. Thank you, Dr. Kelly. The next witness

is Mr. Horowitz.

Mr. Fishel. Mr. Chairman, Mr. Horowitz was taken ill and could

not appear today, and has asked me to appear in bis stead, if that is

agreeable to the committee.

Senator La Follette. That will be agreeable.

TESTIMONY OF MORTIMER FISHEL, NEW YORK, N. Y., GENERAL

COUNSEL FOR NATIONAL WORK SHIRT MANUFACTURERS

ASSOCIATION

(After having been duly sworn by Senator La Follette, the witness

testified as follows:)

Senator La Follette. Will you state your full name, your resi-

dence, and for whom you appear?

Mr. Fishel. My name is Mortimer Fishel, New York City, I am

general counsel for National Work Shirt Manufacturers Association.

Senator La Follette. You may proceed.

Mr. Fishel. I was telephoned to last night, to come down here,

and will take up before you only one topic, about which I think this

committee should be enlightened, so that it may consider whether it

should not be suggested in the new act, if it is enacted, a provision to

prevent the recurrence of what I am going to call to your attention,

and that is the orgies in the handling of the code funds and to provide

guards against what I am going to call to your attention, and that is an

orgy of extravagant expenditures in code funds.

It is the cotton-garment code authority under which this organi-

zation, and the members of our industry operate, and I am speaking

of what has been given to me at the last minute on a situation that has

existed, and how far it has gone, this committee can learn.

Between November 1933 and January 1935, the cotton-garment

code authority collected in funds from members of the industry by

reason of label money or assessments, the sum of $1,040,000. That

sum was not deposited in a bank account of the cotton garment code
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authority, but that $1,000,000 was deposited in the private bank

account of a private trade association.

Senator La Follette. What was the name of that association?

Mr. Fishel. The International Association of Garment Manu-

facturers, and all expenditures were made by the Cotton Garment Code

Authority. Those expenditures were made by checks on that private
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trade association bank account. Those funds were siphoned into the

trade association by assessments and label sales during the period

of 14 months, and this trade association was used as the fiscal agent

of the code authority. What the motive was we have never been

able to fathom.

Senator La Follette. Do you charge misapplication of funds?

Mr. Fishel. That is for you to conclude.

Senator La Follette. I am not on the witness stand.

Mr. Fishel. I beg your pardon, I am carrying here a "message to

Garcia".

Senator La Follette. I am asking you whether you charge any

misapplication of these funds?

Mr. Fishel. I do not know what has happened to these funds, so

far as an accounting is concerned, but here is the situation: The

affairs of the Cotton Garment Code Authorityâ€”their proceedings are

not open to us, their minutes are not open to us, their records and their

books are not open to us.

In December 1934 an order was made by the National Industrial

Recovery Board requiring the Cotton Garment Code Authority to

segregate its property and its affairs from that particular association,

and this segregation did not occur until January 1934. About 2

weeks ago, after much effort, we received from the files of the National

Industrial Recovery Board down here in Washington, the proposed

budget for the fiscal year 1935-36 of the Cotton Garment Code

Authority.

In that proposed budget, which I am going to ask leave to file with

you, is the first statement as to what happened to that million dollars.

That statement is contained on one page. It is not an accounting, and

it contains this item, for example, "Salaries $361,000; traveling ex-

penses $107,000 with a note which reads as follows:

Allocation is not readily obtainable, but upon request can be obtained on 2

weeks' notice.

By allocation they evidently mean only its allocation to the code

authority and employees for salaries, allocation to executives and

employees for traveling expenses. That is one page, and that is the

first piece of paper we have ever seen as to the expenditure of that

$1,040,000.

What I am calling to your attention is this, the fact that those

funds were for 14 months kept in the bank account of a private trade

association.

While those funds have now been taken out and put in the bank

account of the code authority, under the N. R. A. there is nothing to

prevent that happening again, not only with this code authority,

but with any code authority, unless there is a mandatory7 provision

precluding a.ny such act occurring again.

According to this statement, $804,805 was paid for enforcement of

the Cotton Garment Code from November 1933 to January 12, 1935,

exclusive of what they call the subcode authority.
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I do not know whether you are familiar with what is meant by that

or not, but at all events it is another enforcement element of the code

authority. Exclusive of that, the subcode authority, they expended

$805,000 in those 14 months.

How many seat-warmers there were, how many seat-warmers there

are, we ask this committee in some way and somehow to have an
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investigation made.

How far nepotism reaches into the employment of personnel, we

ask this committee to inquire. We cannot get it, we cannot have

any inquiry, we do not know where to go for an inquiry.

We say to this committee, if this thing is to continue, the machinery

by which it is to continue must be honest, efficient, and economical.

We are calling your attention to things that do now exist, and asking

you to inquire into it.

Going back to the $805,000 they expended in 14 months from No-

vember 1933 to January 1935, the executive director was paid $25,000

a year. What is to happen for the next fiscal year, are they going to

cut down on that extravagance? On the contrary, instead of $805,000

for 14 months, the new budget showed $855,000 for the next 12

months, in addition to a contingency fund of $25,000 for possible other

additional expenditures, making it $880,000; in other words, $75,000

more for 1935 as against what they extravagantly expended, $805,000

for the term of 14 months.

I say to you, Senator La Foil tte, whether the N. R. A. is good,

whether the N. R. A. is bad, is beside the question so far as my dis-

cussion here is concerned. Whether the codes are good, whether the

codes are bad, is outside of this discussion.

I say to you, if this N. R. A. is to continue, and if these codes are to

be enforced, there must be respect for the enforcement authority, and

there can be no respect for an enforcement authority when funds have

been handled in the way those funds have been handled, when there is

that continued orgy of extravagance, and when nepotism is rampant

in the employment of personnel.

I say to you, where you will find seat-warmer after seat-warmer, it

is in this code authority set-up. They have subcode authorities for

which they have allowed in this proposed budget for 1935-36 the sum

of $25,000 for organization purposes, and I understand they have put

in application for about $200,000 for those subcode authorities,

which is in addition to the $880,000 I have heretofore mentioned.

In those sub code authorities they have been sitting there now for

3 or 4 weeks to my knowledge, some of them, without a piece of

stationery, with an allowance of I think $80 per week for a secretary

in addition to a stenographer.

When the request is made of them, what are you doing this week

and what is your program, there is no answer. For 3 weeks, week

after week that request has been made by some members of the

industry with no answer.

Another one of those subcode authorities, for which this $25,000

for organization purposes has been allowed, and for which $200,000

more has been asked for this year, when they are asked why do you

not communicate with so and so, the answer is I have not even been

given a piece of stationery on which to write; I have no letterheads.

That is why I say to you this committee should inquire into it.

There is somewhere we should get relief.
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Here is this proposed budget, where they ask us to file suggestions

and objections, and they say to us, state your facts, which is perfectly

proper, but how are we going to state facta when their files are not

open to us? How do we know these 150 employees they have in the

New York office alone are doing the work; how do we know that the

250 employees, all told, that they have, are doing work; how are we in
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a position to present facts?

I have given you these instances to which I have referred as to the

subcode authorities, and somebody somewhere should inquire as to

what those people are doing in that New York office and in the other

offices. Are they earning their money; how much time are they giving

to their work; how much time are they giving to warming their chairs;

to whom are they related; what did they get before they came into

the code authority; and how much are they getting now?

Unless those things are done, you never will be able to enforce your

codes, because where there is no respect, when the industry might

concede that the enforcement agencies are vulnerable, there can be

no respect; where there is no respect there is no confidence; and where

there is no confidence or respect, you will never have support.

May I submit budget and the order segregating the properties of

the code authority?

Senator La Follette. They will be considered by the committee,

and if thought wise, will be included in the record.

(The documents referred to by the witness are as follows:)

Budget of Cotton Garment Code Authority, Inc., January 12, 1935, to

January 11, 1936

1. Cotton Garment Code Authority, Inc.

2. 40 Worth Street, New York, N." Y.

3. Budgetary period from January 12, 1935, to January 11, 1936 (.12 months).

4. Effective date of code, November 27, 1933.

5. Basis of assessment, sale of labels.

6. There are approximately 3,600 plants in the cotton garment industry owned

by 3,200 companies. With few exceptions, the companies order labels for all

plants combined, rather than for each factory. About 100 firms are ineligible for

labels since they are cutters and distributors performing no sewing operations.

Thus there are approximately 3,100 companies who are potential purchasers of

labels. Perhaps 100 companies have thus far failed to order labels. There have

likely been as many as 3,200 firms which ordered labels at some time since the

commencement of the code, but a number of these have withdrawn from business

or changed to other codes. Approximately 3,000 companies order labels in

contributing to the support of the Cotton Garment Code Authority.

Classification of firms ordering labels as of Sept. 24, 1934

Product

Men's shirts

Boys' blouses and shirts

Men's shirts (contractors) â€”

Boys' blouses and shirts (contractors)

Men's and boys' pajamas

Work clothes -

Work shirts

Sheep lined and leather

Cotton wash dresses ($13.49 and below)

Cotton wash dresses ($13.80 and above)

Oiled cotton garments

Nurses' and maids' aprtfns and uniforms

Washable service apparel -

Men's wash suits

Boys' wash suits

Women's undergarments and sleeping wear.- â€”....

Union-Made Garment Manufacturing Association

Miscellaneous â€”

Type of

Number

label

of Brms

A

324

Â«

92
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Classification of firms ordering labels as of Sept. Â£4, 1934â€”Continued

1

Product

Ty pe of

Number

of firms
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WASHABLE LABELS

ACA

43

ACA

27

8

8

ACA

RCA

RCA

12

4,493

The total exceeds 3,000 since many firms order more than one type of label.

7. GENERAL INFORMATION

Aâ€”Number of establishments in industry/trade (plants) 3, 600

Bâ€”Number of establishments to be assessed (companies) 3, 100

Câ€”Number of establishments which have paid assessments (com-

panies) - 31000

Dâ€”Annual sales for 1934 (excluding firms no longer under this

code) $500, 000; 000

Eâ€”Amount of labels on which assessments have been collected

from Apr. 23, 1934, to Jan. 31, 1935 (labels) 486, 591, 000

Fâ€”-Volume of labels on which assessments will be collected for

period from Jan. 12, 1935, to Jan. 11, 1936 (estimated

labels) 599,028,000

CIâ€”Number of employees as of December 1934 170, 000

Hâ€”Total annual pay roll for industry/trade, year 1934 $112, 000, 000

Iâ€”Estimated volume of business in each geographical section of

the United States. The sections in tlie table below are the

classification of the United States Census. The 1934 figures

are based on label and production reports from the Cotton

Garment Code Authority. The Pacific and Rocky Moun-

tain regions are closely estimated but data for the other sec-

tions of the country are rough approximations.

Ettimattd WSi

volume 0/

butintu

New England $43, 000, 000

Middle Atlantic 170, 000, 000

East North Central M, 000, 000

West North Central 40, 000, 000

South Atlantic. 78, 000, 000

East South Central 38, 000, 000

West South Central 19. 000, 000

Mountain 2,000,000

Pacific 19. 000, 000

Total 500,000,000

Schedule of proposed new label prices and estimated label sales and income for the

year 1936

"ST

Estimated

label sales

Prevail-

ing price

(per

thou-

sand)

Pro-

posed

new price

Estimated

to realize

(per
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Exhibit A

Detail classification of annual salaries, effective Feb. 8, 19S5â€”(All full-time

employees)

1. COMPLIANCE DEPARTMENT

Annual

A. Headquarters: nlartm
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Compliance Director, E. E. Little $6, 400

Assistant director, George S. Kent 5. 200

Clerk:

PaulF. Head $2,600

W. L. Nicoll - 2,600

William L. Rivers 1, 820

Robert Tarrell 1,820

H. Press 1,560

Betty Prather 1, 352

Albert H. Crane 1, 196

Ethel Schwartz 936

Vincent J. Carlson. 936

Louis Katona 884

15,704

Stenographer:

Alma Gitelson 1, 300

Corinne Hatch - 1, 300

Lillian Spaeth 1,144

Elizabeth Beall - - 1, 040

Henrietta Butler 1, 040

Leonora Schattman 1, 040

6,864

Total 36, 168

B. Industrial:

Director, J. W. Spotten. - - - 5, 200

Stenographer:

Janet Hayman... 1, 820

Helen F.Budd 1,144

Susana Phelan 1, 144

Maxine Swan 1, 040

5, 148

Total 10, 348

C. Contact:

Department head, Jacob H. Morris 3, 900

Stenographer, Celia H. Kay 1, 144

Total 5, 044

D. Regional offices:

D-l. New York:

Director, H. J. Bauer 6, 500

Assistant director, M. Bachenheimer 3, 900

Assistants to director:

C. F. Foster 2, 080

Robert G. Spencer 2, 080

4, 160

Chief field adviser, H. R. Cabot 3, 900

Assistant to chief field adviser, W. S. Kirkland 1, 560

Office adviser, R. Beyer 1, 872

Field advisers:

V. Shoenberger 2, 600

Harry A. Stern 2,600

W. L. Steinhardt 2, 600

W. A. Carroll 2, 340

Charles B. Chambers 2, 340

Herbert Meyer 2, 340
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Detail classification of annual salaries, effective Feb. 8, 19S6â€”(All full-time

employees)â€”Continued

1. compliance departmentâ€”continued

D. Regional officesâ€”Continued.

D-l. New Yorkâ€”Continued.

Field advisersâ€”Continued.
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John J. Riley $2,340

Joseph Z. PiersoD 4

Dumont C. Brophy 2, 080

W.E.Clark 2,080

W. J. Crowley, Jr 2, 080

Sidnev Bernstein \'aon

Benjamin B. Bloom }. ggÂ»

Ralph Hauser coo

Myron Levy J.

Henry T.Walsh 1.820

William J. Williams J. >Â«0

Myron Bachenheimer - Ji *J*|

Anna L.Easter 1.560

R. G. Karolgi - J. Â«Â»

Winfield Rau _i^$42, 900

Stenotypists: aon

LUlian Vanderwall }> Â«Â«J{

Ada J. Shoemaker L 660 g 3g0

Stenographers:

Marie Keak 1.456

Concetta Di Giulio - - - }. 040

Estelle Greene - hOW

Helena O'Driscoll 93b 4?2

Clerks:

Robert Gay .092

Eileen M. Casey 1.040

Catherine Farrell. - - - WÂ»

Lucy Harris â€¢>*>'*

Margaret Harney. - - -

Alvema PaPenta , 884 _

O, 8^4

Totals -- 78,468

D-2. Atlanta: . â€ž

Director, G. C. Royall 5. 200

Field advisers: . .' ,

W. W. Crowder -- 3, 120

J. T. Busbee - 2, 600

John Haywood Jones 2, b00

E. L. Warwick -- 2,600

R. P. Dieckman - *â–

8^Â° 74Q

Stenographer, Jane Lovette 1. 040

Typist, Edith W. Wiseman'

Total 19,916

D-3. Baltimore:

Director, Joseph M. Atkinson 5,200

Field advisers:

Bernard J. Nolan . _ 2, 080

Racuael S. Jabine -.-i.-.,.... 1, 820

Frederick J. O'Hara 1,820

George L. Stein 1, 820

7. 540

1848 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Detail classification of annual salaries, effective Feb. 8, 19S6â€”{All full-time

employees)â€”Continued

I. compliance departmentâ€”continued

D. Regional officesâ€”Continued. Annual

D-3. Baltimoreâ€”Continued. uUrta

Stenographer, Richard F. Fiske $1, 300
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Typist, Virginia Kaufman.. - 1, 144

Total -- 15, 184

Dâ€”4. Boston:

Director, Matthew L. Lyons - 5, 200

Field advisers:

Howard Jersild - --$2, 600

J. V. Freeman, Jr - 1, 820

Frank T. Mullaly 1,820

â€¢ 6, 240

Stenographers:

Lillian Mullaly - - --- 1,300

Helen A. Walsh 936

â–

2, 236

Clerk, Edward H. Smythe - - - 1, 196

Total -- 14, 872

D-5. Chicago:

Director, Harry Folz â–

5, 200

Field advisers:

C. A. Cantrell -- 3,900

A. Abercrombv 2,080

Willis H. Goodrich 2, 080

L. C. Hilgendorf - 2,080

Paul R. Ferbend - 1, 820

â€¢ Harold E. Hestevold. 1,820

13,780

Stenographer, Anne E. Robertson 1, 170

Typists: .

Elizabeth Godshaw- - 1> 170

''â–

2, 106

Cecelia Brennan 936

Total - 22, 256

D-6. Cincinnati and Cleveland:

Director W. L. Rawlings - 6,500

Assistant director (Cleveland), R. M. O'Hara 3, 120

Field advisors:

J. L.Crewe, Jr 2,600

J. Bumpus - J.820

Edward M. Davidson 1, 820

O. H. Frommeyer - J. 820

W. G. Shillig 1.820

Joseph Carey L 560 ^ ^

Stenographers:

RoseBante - 1.560

Catherine Clapp J. 040

Geraldine O'Horo - 1.040

3, 640

TyP Henrietta M. Troescher - - - 1, 040

Mildred Sauer L 040 ^

Total 26-780
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Detail classification of annual salaries, effective Feb. 8, 1945â€”(All full-time

employees)â€”-Continued

l. compliance departmentâ€”continued

D, Regional officesâ€”Continued. Annutt

D-7. Dallas: satorfe*

Director, Sylvan Mincer $3, 900
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Field advisors:

John McLaughlin $2, 340

H. E. Carbyn.... 1, 820

H. K. Kearney 1, 820

â€” 5, 980

Stenographer, J. R. Spurgin 1, 040

Typist, Louise McDaniel . 910

Total . 11,830

D-8. Philadelphia:

Director, John E. Morrison. *i "JJ

Stenographer, Mary G. Stewart uw

Total - --- - - *>160

D-9. St. Louis:

Director, Perry M. Hanson a, Â»w

Field advisors: â€ž

R. E. Landon 2, 600

Fred F. O'Brien 2. 600

O. V. Patton 2,600

Claude F. Hall 2, 236

Edward H. Robinson 2, 23b

Earle E. Jordan ---- 1.820

Stenographers:

Marguerite E. Fulton 1,560

Estelle Turner 1, 144

Edna Flachmeier 1,040

14, 092

3, 744

Typist, Rosemary Condon 780

Total ... 22, 516

D-10. San Francisco:

Director, Fred Prater 5, 200

'"' *d advisor:

Ed S. Fox 1,820

Clifford M. King.. . 1,820

Robert A. Martin . 1,820

5, 460

Stenographer, Francis Priest 1, 040

Total - 11,700

2. STATISTICAL DEPARTMENT

A. A n ftl y si r *

Department head, Alfred Cahen 3, 900

Stenographer:

Bettv R. Lipson 1,404

Mildred Gerstenfeld 988

Clerk:

George Hartley 1, 560

Peter Parenty 1, 352

Lucille Scudder 1, 092

I. Orellana 1. 040

2, 392

5, 044

Total 11, 336

11Â»782â€”35â€” ft 6- 0
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Detail classification of annual salaries, effective Feb. 8, 19S5â€”(AU full-time

employees)â€”Continued

2. STATISTICAL DEPARTMENTâ€”Continued

Annual

B. Compliance checking: Z?*25Â»

General supervisor, M. O. Gilpin Â»W
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Supervisor, L. B. Spivack - h 508

Clerk: â€ž,â€ž

T. Durnan $1,040

F. Nunn - 1.040

P. T. ReiUy 1,040

J. Viret.... 1-040

E. Young 1, 040

Harrv Koval - 930

6, 130

Stenographer:

Goldie Friedman

D.Loewy ___832 x, 664

Total 13, 208

C. Reporting:

Department head, Merle E. Gould 1^"

Clerk:

M. Souers "jj*

A. Weber 1. 170

Frederick Graef 1. 040

Irving Greenberg_ 036

Isabelle Kee 936

ElsTe Kruiftm 036

Mary C.Noll 936

S.Tuomi - -__936 ^

Monroe operator, Eva Adler 936

Typist:

Rea Kiel 936

Jeanette Kiel 884

â–

â€” 1, 820

Total 14, 118

D. Hollerith:

Department head, Alice Quinn A wu

Operator:

A. Munson lÂ£*

A' Abrahams 936

Rosarv Badamo 936

M. Egert -y 936

Lillian Harris 936

Margaret Jacobsen 936

Clara Nagv 936

Catherin Chrystal 936

Pauline Nitkin 936

â–

8, 632

Clerk, J. Fero 884

Total 12, 116

E. Recording:

Department head, Ernest McCormick 2, 080

Clerk:

Monica Lymph 936

Margaret McQuade 936

Ethel Lehman; 884

2, 756

Stenographer, J. Mills . - - - 936

Typist, Florence Levine â€” 884

Total 6,656
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Detail classification of annual salaries, effective Feb. 8, 1936â€”(All fidlrlime

employees)â€”Continued

3. GENERAL Annual

A. Executive office staff: mtaria

Executive director, W. C. Morgan $12, 000

Secretary to executive director, Evelyn J. Boesch 3, 120
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Code secretary, A. B. Dickinson 4, 800

Director, shelter workshops, Thomas R. Byrne 5, 200

Secretary, labor complaints committee, Gladys Dickason 2, 600

Stenographers:

Victoria Bornemann $1, 560

Josephine R. Donn 1, 560

Mae Welsing 1, 560

Marv Siggins 1, 300

Helen Guiton 1, 196

Ruth Saul 1, 144

8,320

Telephone operator, Cecelia Donovan I, 092

Total 37, 132

B. Accounting:

Department head, Theodore Christman 2, 600

Bookkeeper, Mr. Reilly 1, 560

Stenographer, Pearl Kamm 936

Clerks:

Gertrude B. Moves I, 196

Marjorie O'Rourke 1, 040

Total 7, 332

C. Central files:

Clerks:

M. D. Wilson 1, 300

Grace L. Rourke 1, 040

Total 2, 340

D. Mailing and service:

Department head, Robert A. Mulligan 1, 300

Reception clerk, H. Barry 936

Mimeograph operator, Fred Seeber 936

Clerks:

Arthur Semple 936

Lucian Fiore 780

Donald M. Goerg 780

Albert Semple 780

James Bishop 780

4,056

TotaL 7, 228

E. Label department:

Department head, Ernest Homer Miller 3, 900

Assistant department head, Kermit White ji 560

Clerk, bookkeeping machine, A. R. Argo -- 1, 300

Stenographers:

Frieda Grund 1.248

Martha Sheridan 1. 196

2, 444

Shipping clerks:

A. R. Koval 1, 196

Daniel Smith 1. 196

J, oaZ

Total 11,596
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Detail classification of annual salaries, effective Feb. 8, 19SS (AU full-time

employees)-â€”Continued

NUMBER OF OFFICES AND LOCATION

(All wholly devoted to code activities)

New York (general), New York (regional), Atlanta, Baltimore, Boston, Chicago,

Cincinnati, Cleveland, Dallas, Philadelphia, St. Louis, San Francisco; total, 12.
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Exhibit B

Legal fees

Contractual, annually $12, 000

Contingent, for traveling and other expenses, annually 2, 900

Total 14, 900

Exhibit C

PROVISIONS LIMITING TRAVELING EXPENSE

A. Travel allowances are made on the following basis:

Railroad fare, $5 per diem while en route, $10 per diem each meeting day.

B. Officials responsible for reviewing and approving expense accounts:

Treasurer, general manager, and secretary.

Exhibit D

Functional recapitulation of foregoing expenditures

Estimated

expenditures

to June 16,

1935

Estimated

expenditures

remainder

Total ex-

penditures

for entire

period

period

Qenoral administrative functions

$61. 348. 50

$79,775.80

49,231.00

232, 285. 09

144,170. 25

$141,124

84,396

398,203

247,149

Label department functions. -

35,166.00

165,917.91

102,978. 75

365,410.16

506,461.84

870,872

Balance sheet, Jan. 12, 1935

ASSETS

Cash-' $188,317.75

Accounts receivable $17, 451. 43

Less reserve 12, 064. 13

5, 387. 30

Inventories: Labels and stickers 5,649.03

Total current assets $199, 354. OS

Cash held in escrow (see contra):

Restitution of pav-roll violations 47, 137. 40

Col. R. B. Paddock 10, 416. 67

Furniture and equipment

Less portion charged to expense

Unexpended expense advances

Deferred charges:

Stationery, printing, and office supplies.

Postage . ...

Prepaid rent

23, 721. 33

19, 871. 89

1, 939. 60

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1853

Balance sheet, Jan. IS, 1936â€”Continued

LIABILITIES AND DEFICIT

Accounts payable $58, 688. 76

Balance due to minor codes for enforcement of fair-

trade practice - - 180, 982. 15

Code members' credit balances 12, 211. 70
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Accrued expense:

Salaries-. ,$200. 00

Rent 90. 12

290. 12

Total current liabilities $252, 172. 73

Cash held in escrow (see contra):

Restitution of pay-roll violations 47, 437. 40

Col. R. B. Paddock 10, 416. 67

57, 854. 07

Deficit 37,038.37

Total 272,988.43

Interim statement of income and expenditures, for the period from Nov. 17, 19SS,

to Jan. 12, 1935

(Exclusive of subcode authorities (or enforcement of fair trade practice)

Income:

Labels sold $926, 579. 66

Less portion applicable to subcode authorities

for enforcement of fair-trade practice â–

260, 944. 70

$665, 634 96

Stock identification stickers sold 23, 620. 97

Pay-roll assessments (two-tenths of 1 percent) 90, 418. 19

Sale of codes.. 320.31

-to.; i

Total income 779, 994 43

Expenditures:

A. Salaries: Chief executives, other executives, clerical em-

ployees, other employees 1 361, 8.36. 88

B. Office expense: _ â€ž,

Rent... $15,589.91

Office supplies -- 28, 531. 17

Postage 'Â»* 00

Telephone and telegraph 19, 162. 95

Rental of equipment 6, 826. 39

Furniture and equipment 18, 7<1. 10

Office alterations 3, 329. 40

Miscellaneous 18. 186. 10

Total office expense --- 134, 130. 57

C. General expense:

Cost of labels and stickers 167, 874 78

Traveling: Member code authority, em-

ploy ecss > 107,029.55

Legal fees 23, 637. 57

Accounting fees 14 001. 61

Public relations 5,296.46

1,728.77

or activities 5, 181. 85

Total general expense 324, 750. 59

Total of all expenditures 820, 718. 04

'Allocation desired is not readily obtainable. It was thought preferable to submit totals as shown rather

than further delay presentation of budget. If information is absolutely essential can be furnished within

2 weeks of request.
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Interim statement of income and expenditures, for the period from Nov. 17, 19SS,

to Jan. 12, 1935â€”Continued

Deduct reimbursement for audits $15, 750. 77

Total 804,967.27

Excess of expenditures over income.- -- 24, 972. 84

Add reserve for doubtful accounts receivable -- 12. 065. 53
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Deficit for period 37, 038. 37

Reconciliation of cash surplus or deficit as applied to the new budgetary period

Cash balance as of Jan. 12, 1935- -- $188, 317. 75

Less accounts payable 251, 882. 61

Net deficit- - 63. 564. 86

Estimated receipts to end of current budget period 906. 0(i0. 00

Accounts receivable $17, 451. 43

Less reserve 12, 064. 13

5, 387. 30

911, 387. 30

Net available cash for new period 847, 822. 24

AUTHENTICATION

I, Stanley A. Sweet, chairman of the Cotton Garment Code Autnority, hereby

solemnly declare that the items contained in the foregoing budget are proper

and correct and that the proposed expenditures and assessments were duly-

approved by the code authority at its session held in New York City, N. Y., on

Wednesday, February 13, 1935, as per certified copy of minutes attached.

Dated February 19, 1935.

Stanley A. Sweet.

CERTIFIED COPY OF MINUTES

Extract from minutes of the meeting of the advisory committee held at the

office of the Cotton Garment Code Authority, 40 Worth Street, New York, N.Y.,

on February 13,19135.

It was moved, seconded, and carried that the tentative budget as submitted

by the auditor today and amounting to $915,872 including cost of labels is hereby-

ordered to be submitted to N. R. A.

I hereby certify the above to be a correct copy of an extract from the fore-

going minutes.

W. C. Morgan, Secretary.

ORDER REMOVING CERTAIN MEMBERS OF CODE AUTHORITY OF THE COTTON GARMENT

INDUSTRY AND PROVIDING TEMPORARY ADMINISTRATION FOR SAID CODE

Whereas it has been made to appear to the satisfaction of the N. I. R. B.

that it is unable to expect from members and alternate members of the Code

Authority of the Cotton Garment Industry proper and satisfactory performance of

the governmental duties and obligations of their respective offices, because of the

situation which now exists, in the industry and in the administrative and repre-

sentative agencies thereof, particularly that arising out of the conflicting responsi-

bilities imposed upon some of such members and alternate members by reason of

their current addditional positions as officers or directors or both of the Inter-

national Association of Garment Manufacturers, and

Whereas such situation has resulted in a condition which manifestly prevents

theproper discharge of the duties of the code authority, and

Whereas it appears to the satisfaction of the N. I. R. B. that the order herein-

after set forth is necessary and will tend to effectuate the policies of title I of

the N. I. R. A.,
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Now, therefore, pursuant to authority vested in it by Executive Order No.

6859, by the Code of the Cotton Garment Industry, and otherwise, the N. I. R. B.

does order as follows:

1. That all members and alternate members of the Code Authority of the Cotton

Garment Industry who occupv positions as officers or directors or both of the

International Association of Garment Manufacturers be and they are hereby
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removed from their respective positions as members or alternate members of said

code authority;

2. That the code authority of said industry, and its successors, hereinafter

named, separate and segregate forthwith all of its property, interests, and affairs

from those of said International Association of Garment Manufacturers and con-

tinue such separation and segregation at all times hereafter;

3. That pending the election of successors to the members of alternate mem-

bers of said code authority affected hereby, and the reorganization of said code

authority as hereinafter provided, the general N. R. A. code authority, selected

pursuant to the provisions of administrative order no. X-84 dated September 7,

1934, shall assume all of the rights, interests, duties, and obligations of said code

authority, and shall handle and perform the same in compliance with said code

and the law until the further order of this board.

4. That the members of said industry shall proceed forthwith to select mem-

bers and alternate members of the code authority to fill the vacancies created

hereby, which selection shall be made in full conformity with the provision of

said code, and which persons shall in no event, at the time of such election, be

officers or directors of said International Association of Garment Manufacturers;

such members and alternates shall assume their respective offices only upon ap-

proval of this board, whereupon said code authority shall be again organized and

vested with its proper powers, interests, duties, and obligations.

Mr. Fishel. That, Mr. Chairman, is all we have to say.

Senator La Follette. We have several communications which

have been submitted by the National Recovery Administration and

the National Retail Code Authority in response to requests by

various Senators, and others concerned, which specific information

may be incorporated into this record at this point.

(Said communications are as follows:)

National Retail Code Authority, Inc.,

Washington, D. C, April 12, 193.5.

Hon. Pat Harrison,

Chairman Senate Finance Committee, Senate Office Building,

Washington, D. C.

My Dear Senator Harrison: There is herewith enclosed a resolution passed

today by the National Retail Code Authority, Inc., advocating the continuance

of emergency legislation for a period not to exceed 2 years, of title I of the National

Industrial Recovery Act, subject to changes which may be recommended by

the constituent trade associations.

Very truly yours,

National Retail Code Authority, Inc.,

(Signed) Richard M. Neustadt,

Managing Director.

resolution passed by the national retail code authority, inc.,

APRIL 12, 1935

Whereas, the Senate Committee on Finance has under consideration the ex-

tension of the National Industrial Recovery Act; and

Whereas, it would appear desirable that there be made available to the com-

mittee all possible facts procurable from informed sources: Therefore be it

Resolved, That the National Retail Code Authority, Inc., the body recognized

as truly representative of the retail trade governed by the Code of Fair Competi-

tion for the Retail Trade (code 60, art. X, sec. 2), favors the continuance of

emergency legislation for a period not to exceed 2 years, for self-government of

trade and industry under self-determined codes, subject to changes which may be

recommended by the constituent trade associations; the vote on this resolution

being as follows:
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(For, 7 votes)

National Association of Retail Clothiers and Furnishers.

National Retail Dry Goods Association.

National Retail Furniture Association.

National Council of Shoe Retailers.

National Shoe Retailers Association.
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Limited Price Variety Stores Association.

National Association of Music Merchants and Mail Order Association of

America.

(Opposed, 1 vote)

National Retail Hardware Association.

National Recovery Administration,

Washington, D. C, April 9, 19S5.

Hon. Pat Harrison,

Chairman Senate Committee on Finance,

Senate Office Building, Washington, D. C.

My Dear Senator Harrison: There is available to the members of the

committee further information in connection with the operation of the National

Industrial Recovery Act. This material, which is now in the hands of the clerk

of the committee, should prove useful to the members of the committee. I would

appreciate it if you would officially advise the members of the committee that this

information is available by reading the attached list into the record.

Sincerely yours,

(Signed) Blackwell Smith,

Acting General Counsel.

Material Concerning N. R. A.

The clerk of the Finance Committee has available for distribution to members

of the committee a number of memoranda not previously mentioned in the record,

containing information relative to the operation of the National Industrial Recov-

ery Act. The following is a list of such memoranda:

1. Fertilizer manufacturing industry, examples of benefits under the codes.

2. Limitations on President's authority in b. 2445 and H. R. 7121.

3. Source of provisions in S. 2445 and H. R. 7121.

4. Narrow fabrics industry, letter concerning operation of the N. I. R. A. in

narrow fabrics industry.

5. Memorandum of law concerning the power of Congress to pass preventive

legislation.

6. Quotations from cases in the United States Supreme Court and elsewhere

relevant to scope of Federal action under the commerce clause.

7. Trucking industry, examples of benefits of N. R. A.

8. Statement of procedure followed by N. R. A. in the promulgation and ap-

proval of codes of fair competition.

9. Report on code authority salaries.

10. N. R. A. handling of code expenditures and contributions.

11. Corporate securities.

12. Trend of wholesale prices, 1929-35, chart.

13. Increase in manufacturing employment and pay rolls.

14. Production and capacity control provisions of the codes. (Approved prior

to Dec. 1. 1931.1

15. State of purposes, organization, and administration of the compliance

division of N. R. A.

National Recovery Administration,

Washington, D. C, April 11, 193S.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

United States Senate, Washington, D. C.

Dear Senator: For your information I am transmitting herewith a copy of a

letter which I wrote to Senator King today furnishing him with a copy of our

report to the President on Executive Order 6787. This report was subsequently
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released for publication and I enclose a copy of the release; and I should add that

I transmitted with it to Senator King one of our office copies of the study of the

Research and Planning Division on which the report was based.

Sincerely yours,

Donald R. Richbeko,

Chairman National Industrial Recovery Board.
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April 11, 1935.

Hon. William H. King,

United States Senate, Washington, D. C.

Dear Senator King: On the President's return we transmitted to him prompt-

ly our report concerning the effects of Executive Order 6767 with the statement

that we desired to release this as soon as it had been received by the President.

I have just been so notified and I am sending you herewith a copy of that report,

dated April 8, 1935. It is my understanding that you have requested also that

the study made by the Research and Planning Division upon which our report

was based should be transmitted to you also for your information. We have

only a few copies of this since you will see from looking at it that it is voluminous

and contains a large number of tables and other material which it would be ex-

pensive to reproduce. We would, therefore, appreciate it if you would be kind

enough to return this copy after it has served your purpose.

This study is in two volumes, the study itself and a volume of appendixes and

is transmitted to vou exactly as prepared and presented to the board under date

of February 1, 1935.

Sincerely yours,

Donald R. Richbero,

Chairman National Industrial Recovery Board.

report of the national industrial recovery board of the effects of'

executive order no. 6767 upon the maintenance of standards of fair

competition in sales to public and to private customers

National Recovery Administration,

Washington, D. C, April 8, 19S5.

The President,

The White House, Washington, D. C.

Sir: This report is submitted pursuant to paragraph 3 of Executive Order No.

6767, dated June 29, 1934, permitting the quotation of prices to governmental

agencies of not more than 15 percent below the bidder's filed prices. The order

provided that the Administrator of Industrial Recovery should make a study of

the effects of the order upon the maintenance of standards of fair competition in

sales to public and private customers and report to you thereon.

You will remember that the Administrator caused price hearings to be held on

January 9 and 10, followed by public hearings from February 27 to March 2,

1934. At these hearings charges of price uniformity and excessive price advances

were made by certain purchasing representatives of city, State, and Federal

Governments and certain quasi-public institutions. It was alleged that there

had been a substantial increase in the number of uniform bids, called "tie-bids "r

which were alleged to indicate agreement among the bidders. In addition, the

peculiar circumstances of governmental purchasing agents, due to legal require-

ments as to the lowest responsible bidder, as compared with the ordinary pur-

chaser were emphasized. Many of the charges attributed the difficulties to the

open price filing provisions of codes.

In an effort to meet the situation, Administrative Order No. X-48 and Execu-

tive Order No. 6767 were issued. Administrative Order X-48 gave persons sub-

mitting bids to governmental agencies certain exemptions from compliance with

code provisions governing the making of quotations, and put governmental

agencies in the most favorable buyer classification. Executive Order No. 6767,

pursuant to which the National Industrial Recovery Board now makes this report,

allowed bidders to governmental agencies to quote prices not more than 16 per-

cent below their prices filed under open price provisions in codes.

Subsequent to the issuance of the order and pursuant to the order the National

Recovery Administration had the Research and Planning Division make a study

of the effects of the order.

Method of preparation of the study.â€”The Research and Planning Division

Bought the answer to a number of questions, including the effect of the Executive

order on public purchases; on the number'of tie bids, the number of tie low bids
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(uniform low bids), and on prices. It was not possible to get really complete

information because of the unusual character of the data required. A certain

amount of information was secured, however, through the use of questionnaires,

field trips to governmental purchasing offices of the Treasury Department, Navy

Department, State of Maryland, Commonwealth of Pennsylvania, and city pur-

chasing offices of Boston and Philadelphia, and other available sources.
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Limitations of the study.â€”The Board is of the opinion that the study cannot be

used as a basis for broad conclusions as to the effect of code provisions on prices

and, indeed, such was not the purpose of the study. It may be questioned

whether the study reflects with any degree of finality the effects of Executive

Order 6767. It is pertinent to raise the question whether or not all public pur-

chasers have had the same experience as those in the small sample here covered.

The study states that an answer to this question was sought but not obtained.

Little evidence has been compiled with respect to the number of bidders on each

item, which information would indicate the extent of competition in a particular

industry.

Furthermore, prices bid were not available in sufficient quantity for satisfactory

analysis and as the study states tie bids with increased prices and tie bids with

decreased prices do not mean the same thing. Under the order, price changes

effective as to governmental purchases might be made either by granting the

governmental purchaser a discount below the filed prices or by changing the prices

already on file. Consideration of the price level is clearly pertinent to any ques-

tion of the maintenance of standards of fair competition and to the effects of the

order upon the maintenance of such standards.

Furthermore, the study does not indicate whether the bidders involved in the

bid openings for which data were available were manufacturers or distributors,

although an effort was made to secure this information. Obviously, uniform

bidding by distributors cannot be attributed, without further analysis, to the

pricing practices of manufacturers. Therefore, compilations in the study made

on the basis of industry products may be misleading unless this fact is taken into

consideration.

It should be noted that only those industries to which tie-bids were most

common at the Treasury and Navy Departments were selected for study. Since

the cases selected were those in which tie-bids were most common, this study

cannot properly be used as an indication of the extent to which tie-bids exist or do

not exist generally in industry, although it can be used as some indication of the

trend of the number of tie-bids.

Tie-bids.-â€”The sixty-nine industries selected were divided into five classes,

based upon the extent of their uniformity in bids, although the small number of

items reported on as to some industries make the information inconclusive in such

instances.

Class I contains 9 industries which show a very high uniformity in bids since

Executive Order No. 6767 was issued.

Class II contains 10 industries showing a moderately high uniformity or in-

creasing uniformity.

Class III contains 18 industries which show an intermediate uniformity in

bidding, with Executive Order No. 6767 having no effect.

Class IV contains 18 industries in which Executive Order No. 6767 possibly was

effective in bringing about bid diversity.

Class V contains 14 industries in which tie-bids were infrequent.

While it is tie low bids that create a problem for governmental purchasing

agencies, it is nevertheless true that such bids may indicate the closest kind of

competition for governmental business, a competition which may only be resolved

from the viewpoint of the purchasing agent by consideration of standards of

quality and service. The study indicates definitely that tie-bids were widely

prevalent prior to the codes. Moreover, in numerous industries the percentage of

tie low bids prior to the codes was strikingly high. The codes did not create the

purchasing agent's problem. Seemingly, the problem was intensified during the

code period, although this was not the case with respect to the products of many

industries; and, at least to some degree, the intensification may well have been due

to the general stabilization of prices at the end of a long period of acute price

changes subsequent to 1929. It is pertinent to note as to class IV industries,

which showed a strong trend toward tie low bids during the code period, that sub-

sequent to order 6767 this trend was sharply reversed. This situation raises

doubt that there was collusion in the class IV industries.
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The outstanding impression which is gathered from the analysis of the mate-

rial examined is that there was no uniformity in trend of tie bids subsequent to

the issuance of Executive Order No. 6767. This lack of uniformity of trend exists

as between different governmental agencies purchasing from the same industry.

For instance, the low bids on paper were tied on 100 percent of the cases selected

from the Treasury, and not at all at Philadelphia. There are numerous other
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examples of extreme differences between the percentages of tie bids in a particular

industry when submitted to different governmental agencies.

Executive Order No. 6767 appears to have had no great effect upon tie bids

in one director or another. It appears that the discount permitted by the order

has actually been used in relatively few of the industries covered in the study

and that there is only an inference that it has affected tie bidding in certain cases.

While in some industries there is a decrease in the number of tie bids after the ,

issuance of the order, yet in others there has been an increase. Out of a total of

85 sets of contracts studied, all relating to purchases of the Procurement Division

of the Treasury and the Bureau of Supplies and Accounts of the Navy, there is

little trend either toward increase or decrease. Some 41 showed an increase in

the amount of tie bids after the order was issued, 10 showed little or no change,

while 34 showed a decline. On the other hand, considering the period covered by

codes, a count by industries studied shows that the percentage of tie low bids

has decreased subsequent to the issuance of the order in 31 industries, is the same

in 15, and has increased in only 21.

The experience under any particular code and under the Executive order indi-

cates that factors other than the order or the code provisions were operativeâ€”

factors which vary from industry to industry in accordance with the individual

price and production technologies and the other ways of doing business common

in the industry or trade. On the whole they are factors that have been in opera-

tion for a long time and center around the possibility of free and open competi-

tive markets. Where the firms are few in number, where the product is manu-

factured according to precise specifications, where the industry is well organized

and where information is widely disseminated, tie-bids are more likely to occur.

On the other hand, where purchasing agents are alert and aggressive and where

the Government purchases amount to a substantial proportion of the total out-

put of the industry, the number of tie-bids will tend to be somewhat small.

Prices to â–

public purchasers.â€”As has been pointed out, the evidence as to prices

bid is extremely fragmentary and insufficient for any generalization. The con-

clusion that Executive Order No. 6767 has had any effect on prices can neither

be sustained nor disproved on the basis of the material examined. In the opinion

of the majority of the 102 purchasing agents who replied to the questionnaires,

the order has not had any substantial effect on prices.

Maintenance of standards of fair competition to private purchasers and others.â€”â–

The order appears not to have involved any special benefit or losses to private

purchasers, r.or indeed was it designated to do so.

From the point of view of members of industry, it should also be noted that there

is little evidence that the order has had much effect in promoting destructive price

cutting, suspension of open price provisions, or sales below cost. Apparently, it

has not affected the general market.

Fvtvre treatment. If it is a sound conclusion that tie-bids are not greatly af-

fected by code provisions or by Executive Order 6767 but are mainlv due to other

factors which have existed for some time, it seems that National Recovery Ad-

ministration action on individual situations, based on its policies, is the best

method of treatment.

The National Recovery Administration has sought and is seeking to promote

such self-government by industry of business practices in the market places as

would make possible socially beneficial price flexibility. National Recovery Ad-

ministration policy, as expressed in office memorandum no. 228 of June 7, 1934,

is not only to avoid price fixing but also to prevent destructive price cutting. The

objective is to achieve fair competition based on knowledge of competitive fac-

tors to the fullest extent possible without unduly curtailing private initiative or

destroying incentives to anv individual legitimately to extend his business.

The early days of the National Recovery Administration resulted in many

experiments in the new legislative field of price provisions. Out of the exper-

ience of that period principles have been formulated and will continue to be formu-

lated which indicate the extent to which industry should be permitted to go in

regard to price provisions. Should the Congress renew the National Industrial
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Recovery Act for a further period of time such principles so far as consistent with

the new legislation will be put into effect in all codes. If price provisions in codes

have had any part in permitting the making of tie-bids, the Board believes that

incorporation of such principles in codes, as they are revised under new legislation,

will effectively meet the situation to the extent that code provisions may affect it.

Respectfully submitted.
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National Industrial Recovery Board,

By Donald R. Richbehg, Acting Chairman.

National Recovery Administration,

Washington, D. C, April 13, 19S5.

'Hon. Pat Harrison,

Chairman Senate Committee on Finance,

Senate Office Building, Washington, D. C.

My Dear Senator Harrison: In accordance with the request of Senator

Gore made at the hearing on April II, 1935, and the practice we have been follow-

ing in connection with the transmittal of information requested by members of

the committee, I am annexing hereto for Senator Gore's information a list of

the industries and trades in which the code authorities have assumed a corporate

form of organization.

Very truly yours,

Blackwell Smith,

Acting General Counsel.

list of industries whose code authorities are incorporated

Retail lumber.

Retail trade (the National Retail Code Authority and 42 local retail code

authorities).

Cotton garment.

Tile contracting.

Roofing and sheet-metal contracting.

Insulation contractors.

Heating, piping, and air conditioning.

Marble contracting

Luggage and fancy leather goods.

Retail jewelry.

Painting, paperhanging, and decorating.

Elevator manufacturing

Cement-gun contractors.

Building granite.

Construction.

Senator La Follette. The hearing will be recessed until 10

o'clock Monday morning.

(Whereupon, at 12:45 p. m., the hearing was recessediimtil.lOVm.

Monday, Apr. 15, 1935.)

INVESTIGATION OF THE NATIONAL RECOVERY

ADMINISTRATION

MONDAY, APRIL IS, 1935

United States Senate,

Committee on Finance,

Washington, D. C.

The committee met, at 10:05 a. m., in the Finance Committee
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Room, Senate Office Building, Senator William H. King, presiding.

^Present: Senators King, George, Barkley, Connally, Clark, Black,

Gerry, Couzens, Metcalf, and Hastings.

Senator King. The committee will be in order.

The Chair will read the following into the record:

Code Authority of the Industrial Oil Burning Equipment Manufacturing

Industry, 7 East Fortv-fourth Street, New York City.

March 23, 1935.

Hon. Wm. H. King,

â–

Senate Finance Committee,

Senate Office Building, Washington, D. C.

Dear Sir: If you have received from any source letters on stationery bearing

the above imprint of the code authority of our industry, please note that such

letters, if any, have been sent without the knowledge and without the authority of

the code authority of this industry.

It is recognized that some slight advantages have accrued to the industry

through the fair trade practice requirements of our code, and particularly through

the fact that our code exempted us from the requirements of the so-called "Oil

Burner Code", which is the code covering the domestic oil-burner industry.

On the other hand, the disadvantages of the National Recovery Administration

have very far outweighed any small advantages we may have obtained. National

Recovery Administration has increased our costs and curtailed our market, and

we have no desire to see the requirements of this act continued.

The members of this code authority are unanimously opposed to the contin-

uance of the National Recovery Act beyond June 15, 1935.

Respectfully yours,

E. H. Peabody,

Chairman, Code Authority.

I will read into the record also, letter from the Alcor Manufactur-

ing Co. of Chicago, 111., dated April 8, 1935:

Hon. William H. King,

â–

Senate Finance Committee, Washington, D. C.

Dear Sir: We are taking the liberty of presenting our views on Senate bill

No. S. 2445r designed to reenact, amend, and extend the National Industrial

Recovery Act.

We believe that the past history of the National Recovery Administration has

proved that it failed to help the small business industry, such as ours is, nor has

it helped our employees. It may have helped the large industries which have a

monopoly on business in general.

The proposed new act would only be a continuance of practically all the objec-

tionable features of the present act, and it has many additional provisions which

would virtually place business, employer, and employee under a dictatorship,
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and a consequent surrender of constitutional rights. It will also add an additiona

expense on us which we are not able to carry at this time.

We believe, for the above reasons that the present act should be allowed to

expire on June 16, 1935, and that the proposed new act be voted out. We sin-

cerely hope that our objections will be taken into consideration when the bill is

brought up for a vote.
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Respectfully yours,

Alcor Manufacturing Co.,

Per K. J. Nielsen, President.

Another letter, from the Advance Envelope Co. of Atlanta, Ga.,

dated April 1, 1935:

Hon. Wm. H. Kino,

United Slates Senator, Finance Committee,

Senate Office Building, Washington, D. C.

Dear Senator: Reference is made to the concerted elTort on the part of the

Envelope Manufacturers' Association, to have members bombard the National

Congress, with letters and telegrams, approving the tactics of the industry by

extending the present National Industrial Recovery Administration code beyond

June 1, 1935.

The present code has not in any way been of benefit to our company, but is

seeming to help out the larger companies, in squeezing out the small business,

and allowing no new companies to get a start.

We heartily approve the hour and wage regulation of the National Recovery

Administration, and if consistent, we will appreciate your support of the new

National Industrial Recovery Administration set-up governing the hours and

wages of labor, but eliminating any price fixing whatsoever.

Respectfully yours,

Advance Envelope Co.,

H. F. Zotti, Oivner.

I desire also to place into the record an editorial from the American

Wool and Cotton Reporter, as follows:

editorial

The National Recovery Administration has been more harmful to southern

manufacturers, this because the South did have an advantage in hours and

wages and in lack of labor domination. And we suppose that the acceptance of

the National Recovery Administration by a great many of the eastern manu-

facturers was because they felt in advance that the "new deal" would hamstring

the South for the benefit of New England and the older manufacturing centers.

Our objection to the whole business is not because of sectional differences but

because all of these policing policies should be left pretty much to States indi-

vidually, if not carried to the ultimate and left to individual manufacturers and

individual operatives themselves. Mrs. Rogers, our able Congresswoman, is

hot for national legislation equalizing hours and wages, and so forth. But her

father, Franklin Nourse, made his fortune as a mill agent in New England.

Their hours were 54 and higher; their wages were lower in his time than were

paid in the South prior to the National Recovery Administration. And her

father-in-law, Jacob Rogers, the multimillionaire of Lowell, made his tremendous

fortune by the operation of cotton mills, long hours, low wages, with the usual

proportion of women and minors as operatives.

It seems to us that the backward Statesâ€”-backward industriallyâ€”ought to

be given the same advantages of building up business that were previously and

all of Europe. [Sic]. It is just like an individual. If a man is willing to work

12 hours a day, we don't believe that any law should prevent liim from doing it

solely to satisfy a lot of more effete people who only want to work 6 hours.

An interesting thing about this whole National Recovery Administration

business, at least so far as the codes and the institutes are concerned is that a lot

of southern cotton manufacturers were responsible for it in the first place. It was

a few southern men who were responsible for the institute and the Cotton Code

and the acceptance of the thesis that cooperation and limitation of production

and standardization of hours, wages, etc., would be beneficial.
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CONFUSION WORSE CONFOUNDED

All this regimentation leads only to confusion. We shorten hours to increase

employment and we raise costs so we have to give the cotton fawners a process

tax on their cotton so that they can pay the higher costs; and when we give them

a process tax they try to raise more cotton, so we have to plough under every

third row, and the farmer beats that by using more fertilizer and the fertilizer
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goes up in pi ice, so he has to raise an agricultural product of greater value, so

he raises potatoes, and this raises the deuce with the State of Maine potato

farmer; so the Government has to buy the Aroostook County potato surplus off

the market; there is not enough of potato culls to make a starch crop, so starch

goes up and we begin to import Dutch and Japanese starch, and that hurts the

Aroostook County starch factories; so we put a tariff onto imported starch and

in doing all of these things we increase the employees on the Federal Government

pay rolls in Washington from 100,000 to 900,000 people; so our taxes go up and

nobody can afford to pay their taxes, so the banks foreclose on the properties;

and there we are and where are we?

I desire to place into the record also a very important letter from

the Pharis Tire & Rubber Co. of Newark, Ohio, dated April 9,1935:

Hon. William H. King,

Senate Office Building, Washington, D. C.

Dear Senator King: On behalf of my company, the Pharis Tire & Rubber

Co. of Newark, Ohio, a manufacturer of rubber tires, I oppose the Harrison bill

for National Recovery Administration extension since this new bill is worse than

the old act. With mere words they reclothe National Recovery Administration

for another 2 years of bureaucratic control and price fixing.

My company at Newark is the result of more than 20 years of typical American

growth, starting, as it were, from scratch.

We always kept before us a very simple objective: to build as good tires as

any other manufacturer and to sell them at the lowest possible cost consistent

with a low but decent profit.

We felt that there would always be two classes of tire manufacturers in this

country, indeed, in many manufacturing businesses. The one class believe in

size and volume, publicity and high-powered salesmanship and often result from

promotions and consolidations, with big charges for financing, with large salaries

for executives and with heavy selling expenses, and sometimes with a high cost

of production due to the purchase or consolidation of plants that were probably

somewhat outmoded when taken over.

Further, this class spend large sums in advertising. To illustrate, it appears

that within some 8 or 10 years, the Goodyear Tire & Rubber Co. spent more than

$70,000,000 for advertising, during which time our little company probably spent J

no more than a half million dollars. Of course, we do not criticize the Goodyear /

nor are we envious of its good fortune and high standing. We are simply showing /

some of the basic characteristics of that class. A

But on the other hand, along with other small companies in various industries,:

we relied, as I have said, on the production of first-class goods and the sale thereof j

at the lowest possible prices consistent with a profit.

In our company we had no promotion costs. Every dollar of capital charge

realized 100 cents. Our executive salaries were kept down. We kept our divi-

dends within limit so as to be able to finance our growth from the inside rather

than from the outside. We relied on quality and prices to advertise us. And

we succeeded along those lines. The best proof is that during the whole of the

depression, until the National Recovery Administration began to grip us, we

made decent profits, while many other tire manufacturers were losing money.

The fact that we continually made money shows that we did not sell below our

honest costs of production and of distribution.

All of this shows that there are two classes with entirely different but honest

methods, and that what helps one may ruin the other.

Then the National Recovery Administration came along, with its tyranny and

bureaucratic control. With others we successfully fought allocation and pro-

duction control and distribution, and for a time defeated price fixing. But

finally, under the pretext of an emergency, which, if it had any reality, had existed

for 10 or more years, price fixing was established, with ruinous results to our

company. We kept fighting it and finally succeeded in having it revoked, but

only a'ter we had been so sorely hurt that it will take time to regain what was

once honestly our own.

1864 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

You can see the problem. If the big tire manufacturer, with his great consumer

publicity, with his great amount of advertising, with his advertisements in every

newspaper and magazine, with his billboards always before you, with his great

euperstations and free service welcoming you and with his tires on the output of

new automobiles, can force the little fellow up to his prices, the little fellow will

lose his business and the big fellow will gain it.
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It requires no argument to show that, if prices be the same, or if the differential

be unfairly small, the prospective purchaser of a tire will naturally seek those

who have national and even world-wide fame. It requires quality and price for

the small manufacturer to attract the average consumer.

We started and have maintained our business on the theory that there are many

tire purchasers in this country who are not seeking service but are demanding

quality and value, willing to buy and to carry and to do their own servicing. We

were justified. We did successfully attract those people.

It is surely as unfair for the big fellow to try to bring our prices up to his prices

as it would be for us to try to bring his prises down to our prices.

Price fixing was really hurtful to the whole business, for it created a consumer

strike, founded upon a belief that the tire manufacturer is getting more than he

ought to receive for his tire even when he may be selling it below cost. Indeed,

the people of this country are tired of price fixing and do not propose to stand for

the principle even though they may not for the moment be losing any money

because of it.

f Moreover, the codes have never been enforced. I have had great opportunities

/ to check many of the codes and know the results. Even when price fixing was

| begun in our own industry, our attorney, Mr. James M. Butler, of Columbus,

and I checked the prices of tires in Columbus day after day and found that even

\those who were most insistent upon price fixing were not observing those prices.

^ We have obeyed not only the National Industrial Recovery Act, but also our

code. We have played the game squarely. We have never done it with joy

but we have done it upon the rather common assurance that the emergencies

were great, that we should all stand shoulder to shoulder for a little time and

that, at the worst, the codes would terminate in June of this year.

We have attended all the meetings and hearings and have voiced our sentiments

everywhere. We were in a position to do that because we were in no sense

evaders or chiselers. We had been successful before National Recovery Adminis-

tration and the code, and the code with its price fixing and its petty regulations

were slowly ruining us.

We lived somewhat on the assurance that presently the Supreme Court would

â€¢decide all the legal and constitutional questions. But it became obvious that

the Government was running away from such a test, which was confirmed a few

days ago when the Belcher case, ready for argument in the Supreme Court, with a

decision no doubt before the Court adjourned in June, was dismissed upon the

Government's flimsy excuse that it was not a representative case.

If I read rightly the testimony in the hearings of the Senate Finance Committee

on the National Recovery Administration, it was generally conceded that National

Recovery Administration must be radically changed, that it may include only

interstate commerce, that it must no longer meddle with intrastate commerce,

that price fixing and production and distribution control must be eliminated, and

that the antitrust laws must be fully restored.

But apparently much of this was mere pretense, for when Senator Harrison

introduced the new bill the other day, which many people think was prepared

by Mr. Richberg, it was seen that, instead of any abandonment, any loosening

of control, or any surrender of power, the purpose is to strengthen National

Recovery Administration's hold upon industry and to make it possible for the

President and his nominees to control every industry in the country, if the Presi-

dent be willing to make some flimsy finding that such control is necessary.

There is a recitation that the antitrust laws shall be restored and enforced;

however, with the usual "but" or "if", and when one finishes the reading, he

finds that instead of restoring the antitrust laws or of even keeping them on the

plane where they now are, with some possible enforcement, they may be shorn

of all power by some small finding made by the President.

But we might be willing even to be ruined, to be dominated, to be regimented,

if Congress would only fully order it, would only do its own legislating, reach its

own conclusions and "register its own will, instead of unlawfully delegating the

legislative power to the President and his nominee and to the code authorities.

If Congress fully legislated, the rules of the game would be known and all would

be treated alike. But when the real legislative power is surrendered to the
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President and to the code authorities, the rules may be altered from day to day,

often without reason, sometimes with design, usually with serious results., Is

It any wonder that all business and all manufacturing halt and hesitate?

If the Congress think it for the benefit of the country, our company has never

â€¢opposed minimum wages, maximum hours, collective bargaining for labor,

destruction of child labor and of the sweatshops. But, if those reforms are to

come and to remain, let Congress plainly decree them, fully and plainly fix the
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â–

terms and conditions connected therewith, remove them from the hands of

designing or incompetent persons and from the political maneuvering of code

authorities, so that there may be no favorites.

As far as our company is concerned, we have never asked, nor do we now ask,

for the privilege of selling below our reasonable costs. We naturally desire to

make some profit but we cannot make profit while our competitors or the bureau-

crats more or less manage our business. The fact that we have kept the faith,

"the fact that we made some profit during the depression, the fact that we did

not then sell below our costs and a decent profit, are surely proof enough that we

can be trusted to do the same thing again.

This country has never witnessed more racketeering than has been connected

â–

with some of the industries and especially with some of the service industries.

How these things escape the indignation of the Congress and of the President is-

more than we can understand. We think that if Congress would only fix a few"

simple rules and conditions and enforce against all, give business a bit of a chance,

Temove it from the fears of daily changes and rebuke the bureaucrats, business

would soon be permanently on the upgrade.

We do not believe in regimentation nor in the bureaucratic control of indus-

tries, but, if such control is to be fastened upon industry, as has been done in

some of the old countries, let it be done by the Congress and let business have

at least the satisfaction of knowing that the rules of the game are clearly settled

And that no one can change them, or persuade another to change them, for his

own private advantage or benefit.

If I seem to have written too earnestly, please overlook it. I do regard the

moment as crucial. Unless National Recovery Administration can now be

thoroughly reorganized, unless the bureaucrats and the code authorities may

now be made to know their places, we are facing a more complete control than

we have yet experienced.

Believe me,

Senator King. I have received scores of letters protesting against

the continuation of the codes, but I shall not encumber the record

with them.

The first witness this morning is Mr. Leon Johnson, of Shreveport,

La.

TESTIMONY OF LEON JOHNSON, SHREVEPORT, IA.

(Having first been duly sworn, testified as follows:)

Shreveport, La.?

Mr. Johnson. Yes, sir.

Senator King. Whom do you represent, Mr. Johnson?

Mr. Johnson. I represent myself.

Senator King. How much time do you want? Our time is limited.

Mr. Johnson. I would like to have time to read this statement

which I have prepared since I came to Washington. It will take

about 20 minutes.

Senator King. Read rapidly and compress if you can.

Senator Connally. What industry do you represent?

Mr. Johnson. Retail grocer.

Senator Connally. A chain or a single shop?

119782â€”35â€”PT 6 7

Most sincerely yours,

Carl Pharis,

General Manager of the Pharis Tire & Rubber Co.

Senator King. Your name
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Mr. Johnson. Independent.

Senator Kino. Proceed, Mr. Johnson.

Mr. Johnson. Gentlemen, I have come before your honorable

body to point out the destructive and unprofitable results of the

operation of my two grocery food stores since the National Recovery

Act was put into effect, and to point out, as I see it, the fallacy of
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the continuance by the Government of the National Recovery Act

insofar as it affects trade and commerce in purely intrastate business.

On October 30, 1933, the N. R. A. code for the retail trade went

into effect. I immediately called together all my employees and

explained as best I could the principles and provisions of the N. R. A.

code as it applied to our business, but in reading the provisions,

especially the labor provisions, it was so detailed and technical that

I realized it would be hard for me to properly digest and understand

it all thoroughly, but I gathered one general thoughtâ€”that the

Government was interested primarily and principally m seeing that

practiced in my business as near as was possible and practicable.

As regarding salaries, we were already paying, in every instance,

higher wages than were prescribed by the Recovery Act, except in

a few instances for porters and Negro women cooks. We immedi-

ately made this adjustment.

To my very great surprise, about 3 months ago a young man

appeared in my office informing me he was from the legal department

of the N. R. A., from the office in New Orleans, and informed me he

had some very serious charges against me. I told him I would be

glad to hear all about it, so he proceeded to read two complaints filed by

my employeesâ€”one of which stated that he was a helper in the bakery

department and that he had been working longer hours than prescribed

by the code. The other complaint was filed by a Negro woman, who

stated that she was only receiving $10 per week and that the pre-

scribed wage was $12 per week. I immediately called in my bookkeeper

and store manager, and, after making an investigation of these com-

plaints, found that the helper in the bakery department was one whom

we had fired a few months previously for stealing, and we reinstated

him at the pitiful pleading of his mother, who admitted his theft,

but stated she would see that he did not commit this crime again

if I would only let him return to work. In checking over his hours,

we found he had not worked the hours he stated and, in fact, did

not work all the hours he was supposed to have worked under the

regulation act. In the case of the Negro womanâ€”she told an out-

right lie. She had been approached by some "Bolshevik E. R. A.

worker", who had been sent to check my store by the N. R. A.

authorities. She thought by telling this lie she would be able to

obtain back pay.

The young man from the legal department of the N. R. A. in New

Orleans readily realized, after quite a lengthy conversation, that both

the complaints were more or less blackmail and ignorance on the part

of the ones making them. But in the course of the conversation, he

asked me the direct questionâ€”if I was living up to all the provisions

of the code for the retail trade in each and every detail. I told him

chances were that I was not. That I was adhering to hours and wages

as explained above, but that I had not memorized the long document

as sent out. So he took the copy of the labor provisions, which I had
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in my possession, and went through it paragraph by paragraph. He

asked me how much time my employees took off for their noon rest

period. I informed him that my male employees had 1 hour and my

girl employees had 2 hours off. He called my attention to act 5,

section 6, which states that no employee can take longer than 1 hour

for a rest period. I explained to him that it was mutually agreed
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upon between myself and girl employees that they receive this 2-hour

period instead of 1 hour, because some of them lived across town and

it would be impossible for them to call a taxicab, go home to lumch,

eat and return again in 1 hour. I called his attention to article 4,

section 1, where it provides that employees may bargain collectively

or organize for the purpose of collective bargaining for their mutual

aid or protection, but overruled me on this point, and was very un-

reasonable. He admitted that my employees were way above the

average, and after reviewing my pay rolls stated to me that I was

Eaying higher salaries than any concern he had investigated, but still

e insisted that technically "law is law." He contended that the

extra hour the girls took off for their noon rest period was my loss,

and that I had to pay them for an extra hour. To me that was so

absurd and ridiculous, I flatly refused because I had listened to every

speech the President had made during the planning and organization

of the N. R. A., and in every instance he emphasized that he wanted

to help small business and see that no hardships were worked on them,

and stated, he would necessarily make mistakes, but that he stood

ready to correct them.

Senator King. Were any of the ladies complaining when you gave

them the 2 hours which you asked for?

Mr. Johnson. No, sir. He did not know about this; he found

this out after he came to investigate the other charge which was

dismissed.

Senator King. And if you had given them only 1 hour, they would

have had to hire a taxicab and go across town to go home and get

their lunch?

Mr. Johnson. Yes, sir; and they could not get back.

Nothing I could say stopped this young man from dwelling on this

technical point. It seemed to be another chapter in his life. How-

ever, he proposed to settle with me on this extra hour on a reasonable

basis, letting me take out my own ticket regarding these hours, if I

would settle without having to go through with a trial before our

local board at Shreveport, La. This I flatly refused, telling him that

I did not owe the Government 1 cent, neither did I owe my employees

for overtime. I also explained to him, that with the exception of

two or three Socialistic, Bolshevistic persons that would creep into

any man's organization, that my employees would not accept a check

for back pay because they knew that I did not owe it and that I

always dealt fairly and squarely with them, keeping all of them on the

pay roll during the depression and paying living wages. A trial was

set before the local board and the case of the baker and the Negro

woman came up, which was the cause of the investigation, and it

proved to be a joke, but this Government agent dwelt long and hard

on the technical provisions of article 5, section 6, which provided that

no employee should have a rest period longer than 1 hour consecu-

tively.

Senator King. Who was that gentleman?
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Mr. Johnson. Mr. L. S. Morrison. I refer to him further down.

Senator King. Does he still hold that position?

Mr. Johnson. Yes, sir.

Senator King. Who are the members of your local board?

Mr. Johnson. Mr. Samuel Mason, chairman, Mr. Welch and

Mr. John E. Howard.
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Senator King. Who appointed them?

Mr. Johnson. Mr. Howard was appointed from some place to

represent labor. The second man, Mr. Welch, was appointed by the

chamber of commerce, and the two together selected the third man.

On April 1, 1935,1 received a letter from this N. R. A. field adjuster

Mr. L. S. Morrison, stating that the Shreveport adjustment board had

made recommendations in accordance with the Government's wishes,

and that he had compiled the figures covering the hours of pay in

question, which totaled $6,643.45, together with a report from the

Shreveport adjustment board, all of which is hereto attached. I wish

to call your particular attention to this report. The Government

agent admitted that no employee had actually worked more than an

average of 8 hours a day, or 48 hours a week, which are the regulated

hours. He also admitted that it was mutually agreed between myself

and girl employees that they take this extra hour, which was for their

best interest, for, as you gentlemen know, the weather in the South is

very hot in the summer, and for health and happiness sake it is much

better for the girls to have 2 hours instead of 1, in order that they may

lie down for a little rest after their meals. You will, also, note that

in this board's finding it was their opinion that there was considerable

merit in the special arrangement made between myself and the girl

employees whereby they should have this additional rest, and in

finding me guilty they specified technically so.

There is not a grocery concern in the United States that can operate

successfully and profitably under the code as it is now written. The

details of successfully operating a retail business of today are so

related and contingent upon the particular location served, that it is

humanly impossible to lay down inflexible rules, even though they

apply to all alike in the same business without working grave injustice

in the majority of cases. For instance, in mv particular class of

grocery business, we are serving the better class of trade, which

demands intelligent and efficient services, and service at the time they

want it. We are operating large departmentized food stores and have

to pay and are glad to pay, wages commensurate with services

rendered. In other words, we are "between the devil and the deep

blue sea"â€”on one side we have the gigantic chain stores operating

mechanical stores, as far as service is concerned. Naturally, their

buying power is greater than ours. For instance, yesterday on the

way to this city, I read an advertisement from a large grocery chain

store advertising flour direct from our own mills, in order to eliminate

all the middleman's profit. On the other hand, we have the smaller

type stores, such as the "one-horse" grocery store, where man and

wile operate same and live upstairs; the Italian stores, which do the

same thing. These type stores do not employ people, thereby

eliminating salaries. Neither type store contribute but very little

in taxes to charity and to the upbuilding of the community in which

they serve in general. I am attaching hereto an operating sheet,

showing my cost of operating for last year as against the average
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chain-store operating expense, as compiled by the Harvard Bureau of

Research, and in addition to these advantages as mentioned above,

they have added advantages in that they manufacture a great many

products that they sell.

Another very serious clause in the grocery code is the minimum

mark-up clause. In most businesses or industries the gross mark-up
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is 25 to 40 percent. In other words, it is based on the gross margin

for the concerns to make a profit under the code regulations based on

operating coat in the past. But, with the grocery price set-up, we

are only given a minimum mark-up of 6-percent gross above invoice

price. I mean we cannot sell an item for less than 6 percent above

what it cost. This has been very destructive in that it has caused

most grocery concerns to mark down to the 6 percent with the idea

of meeting or beating competition.

Senator Black. Excuse me just a moment. May I ask you a

question there, because I am very much interested in that particular

point. The retail grocers for a number of years, have been trying to>

get a bill through Congress which would prohibit selling groceries

under cost, and they have created quite a little sentiment over the

country on it. Do I understand that from your experience as a

retail grocer, you are opposed to any such law or any such regulation?

Mr. Johnson. Yes, sir; I am opposed to any kind of price legisla-

tion. For instance, as I explain here, when the Government said we

cannot sell a grocery item below 6 percent of cost, then that has had

a tendency to make all of the grocery stores sell down to 6 percent.

Then that destroys my initiative and my ability to that of my com-

petitor in merchandising and prevents better merchandising if I

have the ability to do so. In other words, I would like to take an

item and figure that that item is a strong drawing card and sell that

item from anywhere from a thousand percent below cost to a thousand

percent above, generally speaking.

Senator Black. Are you familiar with the Capper-Kelly Law?

Mr. Johnson. I am not familiar with it.

Senator Black. As I recall, it was the Capper-Kelly Law which

Mr. Johnson (interposing). I explain myself further down here. I

am in favor of the Government if they so desire, regulating prices

providing they make the mark-up commensurate with the cost of

doing business plus a profit.

Senator Black. I had this morning, and I imagine every other

Senator had, a paper giving a detailed vote by the retail grocers on a

questionnaire sent out, which showed that 55 percent of them favored

the continuation of the code as I recall it, and 65 percent favored the

price-fixing clause to which you have referred.

Mr. Johnson. On what mark-up?

Senator Black. The mark-up as provided in the code. Let me

state it this way: One of the chief complaints which I have had from

all independent retail grocers, and I imagine that other Senators have

had the same experience, as against chain stores, has been that the

chain store will sell below cost on a certain article with the idea of

making that back on something else.

Mr. Johnson. The independent has the same privilege.

Senator Black. He has the same privilege?

Mr. Johnson. Yes.
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Senator Black. Then you prefer leaving it open to the chain stores

and the independents?

Mr. Johnson. I favor leaving the price fixing out. I am an inde-

pendent merchant

/Senator Black (interposing). How long have you been a merchant?

Mr. Johnson. I have been a merchant 15 years.
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Senator Black. You have always favored that plan?

Mr. Johnson. Yes, sir. I am against price fixing.

Senator Black. You believe you can get as much advantage from

that system as the chain store?

Mr. Johnson. I think I can outmerchandise any chain store on

earth where their headquarters are in New York and I am sitting in

my own locality and meeting the situations as they are there.

Senator Black. One of the complaints is they have an increased

ability to buy goods cheaply and place the independent at a dis-

advantage.

Mr. Johnson. It does place them at a disadvantage, and my

thought there is to curb the operations to some extent of the chain

stores. Put a Federal tax on them assessed on so many units as they

have.

Senator Black. That would be the same somewhat as price fixing,

if the Government attempted to restrict them in any way.

Mr. Johnson. In other words, I have in mind a certain grocery

store chain in the United States which are worth nearly a billion

dollars, and they operate in every State in the United States. If the

Government wanted to regulate that sort of thing, if they would

curb their expansion programâ€”in other words, if they were not in

my city, then we independents could handle the situation there and

make money and employ people properly.

Senator Black. All right.

Mr. Johnson. It cost me last vear 21.16 percent to do business

and for the first time in my life I lost money. The principal reason

was the 6-percent mark-up clause as authorized in the code, which

demoralized prices. If the Government is going to fix a price that

lour goods are to be sold for, then it certainly should be commen-

surate with the cost of doing business, plus a reasonable profit.

Speaking for nryselfâ€”I would love to see this clause done away with

entirely, because it destroys my initiative as a merchant and my

ability to outmerchandise my competitors, if I am willing to put

forth the hours and the effort. I worked hard and faithfully last

year, trying to do my part to help this country recover, but lost

money for the first time in my life, as stated above, and I am going

to close one of my food stores on the 27th of this month, which

naturally will mean discharging a group of employees, who, in most

instances, have done their best. I am forced to do this in order not

to go broke, and for your information, so that you will not say that

I am not a competent merchant, wish to say that I started in the city

of Shreveport, La., in a meat market in the rear of a chain store,

10 years ago, when I said 15 years ago, that was something else. My

career in Shreveport is 10 years. I now own and operate the two

largest food stores in our city, and I am the largest individually

home-owned institution. I have seen hundreds of grocery stores,

both individual and chain, open and close during this period of time.

When the N. R. A. first went into effect, everybody was enthused
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and willing to do their part in helping the President in his program

for recovery. Individuals were enthused and would not trade in the

stores that did not display the "eagle", but today I find most indi-

viduals against the N. R. A., and in nearly every instance they state

to me that it has only doubled their cost of living. From the em-

ployees standpoint I think they are doomed, when their salaries and
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their hours of work are regulated. This has a tendency to destroy

their morale, lessen their ability, and destroy their initiative, which

cannot make anything more or less of them but somebody working

so many hours a day for so much pay the balance of their lives. I

find my own organization, with the exception of possibly 2 or 3, out

of the 75 total people we work, that they are terribly dissatisfied with

the N. R. A. A great many of them have college educations and are

ambitious and want to work longer hours, if necessary for the best

interest of our business, realizing that if my business prospers that

they always help reap the harvest in increased salaries. Another

thing I wish to mention is that in the South, Negroes are put on a

parity with white girls and white boys under the regulations of the

code. Negroes in the South are uneducated, do not contribute to

society or charity, or help in any way toward the betterment of the

community in which they live. This expense falls on the white

people. I recall an instance last year of about 125 Negroes and poor

white men passing in front of one of my stores with sticks on their

shoulders, going down the street to sweep leaves out of a ditch that

the next wind would blow back, and if the leaves had stayed in the

ditch it would not have hurt. By actual check, when most of these

N. R. A. workers received their paychecks they bought their groceries

from the national chain stores and their overalls from the J. C.

Penney Co.

Senator Black. Those people who went down to rake the leaves,

it might not have hurt to have had the leaves unraked, but it might

have been better than to have 250 people doing nothing. You are

not objecting to trying to take care of them.

Mr. Johnson. No, sir. I am heartily in accord with the Govern-

ment's program now to do away with the dole and put these people

to work profitably.

Senator Black. You mean that you prefer profitable work?

Mr. Johnson. Rather than a dole.

Senator Black. Something that contributes to the wealth of the

Nationâ€”something constructive?

Mr. Johnson. Yes.

Senator Black. But the stores and the grocery stores got most of

the money, whether it was the chain or some other kind, they got

most of the money that these people spent?

Mr. Johnson. Yes, sir; all of the money was spent.

Senator Black. So it did not injure the stores of that town?

Mr. Johnson. Maybe that was a little prejudice on my part.

I might say since I have been hurt as I mentioned, that probably

I am maybe a little bit prejudiced. I hope I am not.

I do not believe it was, or is, the intention of the President to have

N. R. A. officials delve in and meddle with the successful business

men's business to such minute technical details resulting in immeas-

urable detriment, especially in view of the fact that in my business

higher wages are being paid and all employees happy and satisfied.
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I would like to further state that there is no group of men on God's

green earth that can sit in Washington and make up a set of rules and

regulations in details a mile long to apply to every man's business

alike throughout the United States where working conditions, com-

petition, and other factors enter into and make it necessary that a man

conducting a business must run that business according to his best
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ideas and judgment for its success. It is, therefore, my opinion that

the mental hazard, worry, and agony of not knowing what is coming

next is retarding business at a terrific rate of speed and that capital

had rather stay locked up in a locked box than take a chance on being

lost in operating unprofitably.

Senator Black. Capital was taking a chance in 1931, before the-

N. R. A. came along. It did not have much of a chanee to run

profitably in 1931, did it?

Mr. Johnson. At that time it was not being so regulated. In

other words, when you built a building, you felt like you knew what

you were going to get for it.

Senator Black. No buildings were being put up, were they, in

1931 and 1932?

Mr. Johnson. There were some being built.

Senator Black. Where were they built in 1932? I came all the-

way from Birmingham to Washington through the country, and I

looked along the way and did not even see one residence going up.

Mr. Johnson. I am speaking for my own case. I managed to

get along until last year.

Senator Black. I understand that you are raising a question that

what we need is to let everything alone. We tried that under Hoover,

and Harding and Coolidge.

Mr. Johnson. I made a lot of money then; not a lot, but all I have

got.

Senator Black. Some other people made some money, but what

happened at the end of 1929? How was your business in 1929?

Mr. Johnson. It was in a boom. At the peak.

Senator Black. How were you in 1930?

Mr. Johnson. Tapering off a little.

Senator Black. What kind of confidence did you and the people

have the day the banks all closed?

Mr. Johnson. We felt like the climax had been reached-

Senator Black. You felt like the climax had been reached. But

as a matter of fact, you realize, do you not, that it was immediately

following the days when they let business completely alone that we

had the worst crash in all of our history?

Mr. Johnson. Well, my thought is

Senator Black (interposing). I agree with some of the things you

say.

Mr. Johnson. I do not think the Government should regulate a

one-horse business. I do think that interstate commerce and large-

businesses, they probably have to regulate them.

Senator Black. They ought to regulate the chain stores?

Mr. Johnson. Not necessarily the chain stores. I can compete

with them. I have done it, but in other words, I am working boys

and girls that I have gone to school with, and if I make a dollar, they

are going to get a part of it, and some of the big organizations, as has

been brought out, and that is possibly the reason for the Government
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regulating this when industry, those people as has been brought out,

in the East are working women and children up East in a shirt factory

for 30 cents a day while they were yachting through the Isle of Capri

or some place up on the Hudson River. They do not come into per-

sonal contact with the people they are working, and they do not have

the heart or the consideration for them.
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My thought is for the small business man, the small business man,

purely intrastate and within the State and the cities and the munici-

palities.

It will be a great day for this Nation when organized labor and the

authorities in Washington realize and understand that capital is not

going to work without a profit. It is further my thought that a

"naked and starved nation" can not get well asking for shorter hours

and higher pay- I started my business career when I was very young,

working as a clerk in a grocery store, and had I not been allowed the

privilege of using my initiative and ability, and had I not felt the

responsibility and been willing to work longer hours, when necessary

for the promotion of the company I was working for, I could not have

succeeded. Many days I worked 18 hours a day, but in the end I

was well paid for it, and at the end of the year I could command the

salary I expected. Had I been working under present-day conditions,

I feel certain I would be on the Government relief rolls.

Right in my own city of Shreveport, La., the farmers are allowed

to farm only a portion of their land. Almost within the city limits one

certain grain and elevator company have imported, for the past 6

months, the com they grind for meal from Argentina. Would it not

be best to farm this land and put more people to work, grow this corn

at home, and possibly export a little corn, rather than import it?-

The recovery program, as I see it, is helping two classes of people, who

Are far in the minority and destroying the happy middle class, who ere

the backbone of this Nation, business, and industry. The first class

I mentioned is the unemployed class, who in many instances never

have worked and never will work

Senator Black (interposing). What percentage would you say of

the 10 or 12 million out of a job, never have worked and never would

work?

Mr. Johnson. That might be stretched a little bit. As I stated,

I had to work this up in the room last night after I got her&.

Senator Black. I just want to get your idea of how many never

have worked and never will work. There are about 15 million that

we know are wholly out of a job.

Mr. Johnson. I did not know that there were that many unem-

ployed.

Senator Black. The figures showed that. The figures now vary

to anywhere from 10 to 12 or 13 million. Are we to understand that

the majority of those never worked and do not want to work?

Mr. Johnson. Maybe I could write that a little differently if I had

the time and it would not sound quite as drastic as I put it.

Senator Black. Do you know of any unemployed in Shreveport

who have been unemployed, that would go to work if they could get

â€¢a job?

Mr. Johnson. Who would work?

Senator Black. Yes.

Mr. Johnson. The thought I have in mind is a general thought.
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Senator Black. Do you know any in Shreveport that have been out

of a job that you believe would work if they could get one?

Mr. Johnson. I know lots of them; yes.

Senator Black. Did you see a lot of them walking around there in

1929, 1930, 1931, and 1932 with frayed collars and worn-out clothes

that looked to you like they were in bad shape, that you knew had
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worked and wanted to work?

Mr. Johnson. We have had a lot of loafers always.

Senator Black. I am not talking about loafers. Am I to under-

stand that you think that everybody out of a job is a loafer?

Mr. Johnson. No, sir.

Senator Black. Did you see anybody down there, do you know

anybody that has been without a job, that you think is a docent

enough man that he would work if he could get a job?

Mr. Johnson. I know a lot of people would like to have jobs.

Senator Black. A lot of them?

Mr. Johnson. Yes, sir.

Senator Black. Then you do not mean to say by that that you

think that most of those who have been out of a job

Mr. Johnson (interrupting). Maybe that is not properly worded,

because it covers, the way that reads there, covers everybody that is

unemployed. I do not mean it that way.

Senator Black. You did not mean, of course, to leave the impression

that you thought the reason was because they were worthless?

Mr. Johnson. No, sir. That covers everybody, the way that

reads thereâ€”it more or less covers all of the unemployed.

Senator Black. Then you do favor whatever is necessary to be

done, while you disagree as to the methods, to employ people in

useful work.

Mr. Johnson. Absolutely. To employ people constructively. I

certainly do. I see that I said here, "In many instances they have

never worked."

The second class is a class of national manufacturers and industries,

who are able to profit by the code in that they are a few in number

and able to agree and put their prices high enough to warrant a

profitable return, regardless of wages or hours. But, in the cases of

thousands of smaller businesses, this cannot be done. Personally, I

am employing more people in 2 grocery stores than some of the chain

stores do in 8 or 10 stores together. I am paying a higher wage than

the code prescribes and operated last year at a loss trying to comply

with drastic rules and regulations. It is my hope that the Grocery

Code will be modified or done away with entirely, rather than made

more strenuous.

Another reason I am against the N. R. A. is because it is somewhat

like the prohibition law. Prohibition did not prohibit, but created a

lot of bootleggers who reaped tremendous profits from the sale of

illegal liquor. The N. R. A. codes have created many lawbreakers,

the best evaders reaping most of the profits. Those abiding by the

code therefore are paying for their honesty and loyalty in the loss of

profits.

Since the provisions of the code are so unpopular, they are therefore

unenforceable, and any law which is not enforceable and applied to

everyone with the same degree of enforcement, is unfair and injurious

to the country and violates the American principle of equality and

justice to all alike.
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As mentioned once above, many employees are against hours and

wage provisions of the code, because these provisions have tendencies

to bring all services down to the minimum and take away their

initiative, putting them in a position where they can see nothing

ahead but a little remuneration for a little effort on their partâ€”the

ambitious and industrious will be held back by the ones who believe
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in getting by with a minimum of effort in a minimum period of time

at a minimum basis of pay.

The logical development in any code of fair competition, particu-

larly for the retail trade, is the eventual elimination of free competi-

tion, initiative, resourcefulness, and the placing in lieu thereof a

group of robots, with the result that the public suffers with higher

prices, poorer services, and buying qualities. One of the most

profitable and outstanding principles of the small businesses is indi-

viduality and personal service. These two fundamentals have helped

a great many small concerns to successfully compete with the larger

chain stores, but under the code regulations these elements are being

driven out of small business, which will inevitably result in the

Nation's business being completely monopolized by the larger busi-

nesses. I wish to mention again that the hours and wages are not

the most objectionable features of the code, but rather the imposition

of having the added burden of trying to make business fit the rules

and regulations down to the most minute details of law drafted by

the composite minds of men who know nothing whatsoever about

retail business or the working conditions. I want to make my posi-

tion clear to the Government that I did not make this trip to Wash-

ington for the sole purpose of contending and finding fault, but I felt

it my duty, first for self-preservation, and second for the best interest

of my country, to give you some facts in the case as having been

experienced, personally, in conducting my business, which is repre-

sentative of small businesses individually owned.

When I received a wire from Congressman Sandlin that he had

arranged for me to appear before the Senate committee I only had a

few hours' time in which to prepare my statement. During this time

I telephoned several wholesale and retail concerns dealingin food, that

I was going to Washington to appear before the N. R. A. Senate

committee and asked them to write their views regarding N. R. A.

activities. Letters are hereto attached from several concerns in our

city for your consideration.

I assure you it is my desire to cooperate with the Government in

any plan for recovery, unless is destroys my business and my life

earnings.

Senator Black. How much was your total business last year?

Mr. Johnson. I think about $480,000.

Senator Black. What was it the year before?

Mr. Johnson. It was less than that.

Senator Black. How much less?

Mr. Johnson. I do not remember. I do not recall how much

it was.

Senator Black. What is your best recollection?

Mr. Johnson. My business last year was, I would say, about 20

percent over the year before.'

Senator Black. What was it the year before that?

Mr. Johnson. I do not remember the year before that. I will say
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â€¢ :i - .â€¢' . .* "D-AIRYLAND,

â€¢â€¢' Shreveport, La'., April It, 1985.

Mr. Leon Johnson, ,â–

' â€¢ â€¢ - -. â–

â€¢

Shreveport, La. ,-*"'.: .

Dear Mb. Johnson: I was informed by Mr. Harry Booth, local attorney,

that you were going before the Senate committee in Washington in regard to
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the feasibility of working under the National Recovery Administration code.

I would like to take this opportunity of setting forth a few facts pertaining to

the way it works in regard to the milk and ice-cream factories, and the burden

it has caused both men and the company where it was tried to be worked.

1. When it was first put into effect, we operated 100 percent on the National

Recovery Administration code without paying but very few minimum wages,

in fact, practically every one of our 54 employees were well paid over the mini-

mum wage, and on some instances did not work the maximum amount of hours.

During the time that this was operated, we were compelled to work an 8-hour

shift on our vaults, which you know is Very impracticable, because going in and

out of refrigerated vaults not only puts a hardship on the men that are checking

these vaults, but also puts a hardship on the company, in that it takes more

fuel and electrical current to refrigerate these vaults because of the refrigeration

that is lost in opening the doors.

2. The next tact that I would like to bring out is that where we had quite a

few of our employees that were well satisfied with their working arrangement,

one or two were not satisfied, and were continually causing the other employees

to have to do more work and keeping them in an unsettled state of mind, thus

handicapping all work to quite an extent. After making a thorough analyzation

of our problem, I talked to the field man here in the city for the National Recovery

Administration Department, and told him that there were certain jobs here at

the plant that it was practically impossible to continue working according to the

National Recovery Administration set-up. At that time he told me there had

been another ice cream company in the city that worked according to the code

for about 60 or 90 days, and at the end of this time, came to him, not only in

oral conversation, but in writing, and stated that it was impossible for him to

stay in business and continue on this set-up, therefore he was discontinuing same

effective that date, and to my certain knowledge this company did same, and I

would like to point out, making it very unfair for companies that tried to work

it to a certain degree of regularity. I also stated to this field man at the time I

talked to him that our salaries were well above the scale set up by the National

Recovery Administration Department, and that we did not dock men when

they were sick or when they wanted to be off for a few days pleasure trip, and

that if I continued to try to work the National Recovery Administration schedule,

I would have to start docking when the man was sick, also when the man was off

for pleasure, and that I would come back to my plant and tell my men that

owing to the fact that we were going to live up to the letter of the National

Recovery Administration code, that from now on they would not be paid when

they were off on account of sickness and that they would not be paid when they

were off for a few days' pleasure trip.

This Representative at that time told me that he did not think that was neces-

sary as it might be better to continue along the same line that we had been working.

I stated to him that if that was the way he looked at it that I would be glad to come

back and take down my "blue eagle" which I had at that time, thus causing a

more contented bunch of employees to work with, and thus enabling my company

to put out a better product with these employees than we had done heretofore.

I hope that I have pointed out these facts with an unbiased opinion. I merely

want to show just how it had worked in a plant that is a combination ice-cream

and milk plant, which gives a certain degree of service for 25 hours during the day.

Yours very truly,

Southwest Dairy Products Co.,

Cecil W. Watson, Manager.

K. C. S. Wholesale Drug Co.,

Shreveport, La., April 12, 193Â».

The Honorable Leon Johnson,

President Leon Johnson Store, City.

Dear Friend: After our telephone conversation, you stating that you were

going to Washington, D. C, to appear before the National Recovery Adminis-

tration Board for a hearing, I thought that I would take the liberty of writing you

my views on the National Recovery Administration and its workings.
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I have been.in the drug business for the pa8t 25 years, owning and operating

retail and wholesale drug stores in Louisiana, Texas, and Florida. In all my

25 years of business, I he ye paid my employees at least from 10 to 25 percent

better wages than they *\ere receiving for similar work in other stores. I am at

present employing about 37 people, their wages and hours conforming to the

National Recovery Administration code board wages. I do not feel that I should
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cut the wages of my help: I much prefer to close my doors and retire from business,

as in my estimation the National Recovery Administration and its workings have

raised the cost of living of the working people 50 to 100 percent, groceries being

especially high and rent rising all the time. I am unable to see where the National

Recovery Administration has helped anyone.

I am an independent operator, both retail and wholesale, operating under 4 or 5

different codes. These dues, taxes, extra help and foolish regulations of my busi-

ness by the code, has kept me from earning any better than a 2 percent on my

volume of business. I can only see that I am staying in business for the sole

benefit of keeping my employees working, helping them to pay for their homes

and feeding their children. I, personally, could easily make from 4 to 6 percent

on my capital invested in other lines.

We are being continually harassed by the big interests; and by the big interests,

I mean big manufacturers having connection with other drug tradesâ€”similar to

Liggett's and Walgreen and Owl Drug Chainsâ€”whereby they are giving much

better discounts, free goods, advertisement allowances, clerk 's P. M.'s and any

other subterfuge that they can use to put an independent operator like myself out

of the drug business, thereby eliminating the last line of their competition. They

pay their druggists from $18 to $20 per week. We pay ours a living wage from

$35 to $50 per week, including managers.

I have at several times taken this discrimination up with the manufacturers

selling chain interests and refusing to sell me, even in carload lots, cash on the

barrel head, as we have plenty of cash to purchase merchandise with; but daily

we are refused by certain manufacturers because we do not belong to certain

organizations, buying clubs, or because we are too stiff competitors to some of our

chain-store interests in this city.

If pYesent conditions are not remedied by doing away with the National Re-

covery Administration, and letting business run its own-being built upon fair

competition and fair trade practices, I can only predict that the working public

will be slaves to certain big interests, in these United States, that are acting like

octopuses, grabbing and holding and destroying the individual business men,

compelling him to retire and have his children work for $10 per week.

Yours very truly,

K. C. S. Wholesale & Retail Drug Co.,

L. J. Bacman, President.

Kalmbach-Btjrckett Co., Inc.,

Shreveport, La., April 11, 1985.

Mr. Leon Johnson,

Shreveport, La.

Dear Leon: On previous occasions I have talked to you at length as to the

merits and demerits of the National Recovery Administration. You are aware

of the fact that several weeks ago we were hi-jacked by this outfit. When I say

"hi-jacked", I really mean hi-jacked.

I will endeavor to outline to you how this all came about:

For several vears we have employed a night watchman on part time basis at

our plant on Dalzell Street. His duties were to watch our plant only on the

outside, and for the prevention of fire, there being several other industries in this

neighborhood for whom he performed the same duties. It was customarv that

we prorate his waives. Our portion of this expense amounted to $9 per week.

What the other plants paid I am not in a position to say, nor did I ever attempt to

ascertain, feeling sure that their part was equal to, or more than ours.

This job has been held by 5 or 6 different parties, and in each case they

accepted the job on the same basis as their predecessor, that is watching all

plants in the vicinity, and receiving their pay from eacli establishment. When

the last man took the job, he was aware of the duties of the night-watching job,

as he had substituted on several occasions.

Bright and early one morning, a letter arrived from the National Recovery

Administration headquarters at Shreveport, advising us that we had violated

the rules and regulations of the code with reference to hours and wages governing
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the job of night watching. This almost floored us, as we were under the im-

pression we were abiding by all the rules.'

I made a visit to Mr. Hickman, the managing director I believe, explaining

our position to him. After a long and thorough discussion, I thought I had

made our position clear to him. He lead me to believe that our-contention was

right and that the complaint would be canceled or dropped. Now, about 8 or
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4 weeks later, a youngster about 21 or 22 years old blew into the office late one

afternoon and raised "hell" with me. His attitude was that we were a bunch

of crooks, and had abused and robbed our night watchmen. I stood as much

of his abuse as I thought necessary, then I proceeded to give him a nice "cussing

out", after which he changed his tune and behaved himself more like a youngster

of his age should have, going out on his first job. \

He demanded of us that we go back to the date of the signing of the Mixed\

Feed Manufacturers Code, and pay this man the difference between $9 per week

and $14 per week as prescribed by the code. Also that we pay this man time

and one-half for all overtime, claiming we had worked the man 77 hours per

week, and that the code called for only 56 hours per week. I flatly refused to

comply with this demand. After much discussion; I was unable to convince

him that we were within our rights. Finally, we decided to go before the Board,

composed of three gentlemen here in Shreveport, and let them make a decision

in our case.

Well, if you have ever played cards or shot dice with a bunch of crooks, you

knew the cards were stacked against you before you even started. As far as the;

board, you are well aware of the attitude taken by these gentlemen of the board.

To make a long story short, I paid, or rather agreed to pay this man on the I

basis of the National Recovery Administration demand, but not until after'

having been advised by my attorney that it would be cheaper to be "hi-jacked" 1

by the National Recovery Administration than to fight it out in the courts.

Now, Leon, I think the National Recovery Administration, or at least the

present set-up is the most unjust, unfair, and the most damnable insult to the

intelligence of the business men of the United States that I have ever heard of,

and unless something is done to prevent this bunch of hi-jackers from destroying

the principles of the country, all of us little fellows will wind up like the poor

farmers are out in the section of the country where the sand storms are raging

today, and that is on the relief rolls.

This firm has been in business in Shreveport and doing business in the surround-

ing territory since 1906, and during all these 29 years we have always endeavored

to take care of our employees, and treat them fairly and justly.

During the period of the depression, we have kept our organization together,

not discharging anyone, even though we could have operated with half the force.

Our employees have been with us from 1 to 29 years, and as far as I know are well

satisfied with the treatment dealt out by us.

Now, Leon, in my opinion if this country ever expects to come out of this

depression, the gang up there in Washington will have to divorce themselves

from unionized labor and the bunch of foreigners who do not want to work or

want anyone else to work, and the sooner they realize this in Washington, and

allow industry to go back on the old basis, that is handling their own problems,

the sooner prosperity will return.

Hoping that your trip to Washington will be beneficial, as well as a pleasant

one, I am

Yours very truly,

W. C. Kamibach.

The Hicks Co., Ltd.,

Shreveport, La., April 11, 19S6.

Mr. Leon Johnson,

Shreveport, La.

Dear Mr. Johnson: I am very glad to learn that you are going to appear

before a board in Washington with reference to complaints arising under the

regulations of the National Recovery Administration. I feel that it will be helpful

to the board to have a man, who is familiar with the difficulties of providing pay

rolls for "small" businesses appear, and I am taking the liberty of writing you

about some experiences I have had, in the hope that some of the facts contained

in this letter can be presented to the proper authorities.

In June 1934 we were notified that a complaint had been filed against us, and

were directed to submit a sworn statement showing our pay roll and hours,

which we did. This statement showed certain violations as to hours, which we
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immediately corrected, and which violations had occurred without the knowledge

of the management, and with no intention to violate the regulations. In all

cases our rate of pay was higher than the code minimum, and the finding showed

violation only as to hours.

Based on our pay roll we were required to pay 11 employees about $500, and

we made this payment; in spite of the fact that these employees stated that they
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had no complaint against the company, and would have preferred to continue

working on the basis they were working, knowing that the company was carrying,

life insurance for their families, and knowing that we paid full time when they

were sick.

We opposed the payment of this overtime on the following grounds:

1. That the business had been fair to its employees in every respect.

2. Were paying more than the code minimum.

8. Were paying full time when employees were sick.

4. Were carrying free for their benefit life insurance.

5. In an emergency we had always come to the financial assistance of our

employees without hesitation.

6. Were carrying a surplus organization.

We pointed out, also, the fact, that we had in August of 1933 voluntarily

increased our pay roll about $700 per month, and that we had been responsible

for the organization and operation of several small industries in our city that

had contributed to some extent to at least maintaining employment, and to

some extent increasing employment.

All of these facts were presented to the local adjuster, the local board, the office-

of the administrator in New Orleans, the labor compliance officer in New Orleans

and the State board, and we know of no instance where the board question arose-

as to this company having been fair to its employees. It was shown that we were

paying more than the minimum; that we were caring for our employees when

they were sick; that we had maintained the maximum organization during the

depression and that we were providing our people with insurance free of charge.

We do not criticize in any respect the officials or boards, who passed on our

case, for the reason that their actions were apparently limited to decide whether

or not we had technically violated the law. We were unable to get before any

organization or individual, who seemed to have the authority to pass upon the

question as to whether or not we had treated our employees fairly, and that it

would be better for us to continue in the future as we had for the past 60 years,

by taking care of our people in good times and in bad times.

I feel that to have the situation continue as it has been going on, will result in

a more selfish attitude on the part of the employer. The tendency is to feel that

if the National Recovery Administration is going to take an arbitrary, technical

attitude, the employer might as well do the same; pay in all cases the minimum;

get along with as few employees as possible, and feel no responsibility to them,

except when they are working. This is not the attitude that employers should

take, but I believe that it is the attitude many are being forced into by National

Recovery Administration enforcement.

I think we need in every State a board of intelligent people, who will have the

authority to decide the question as to whether or not an employer is fair to the

people working for him, and whether that employer has done, and is doing, his

part to contribute to the pay roll of his community. I do not believe the National

Recovery Administration can fairly and successfully be administered under the

present plan. I think this Board ought to have full power to decide the question,

and further that it should be empowered and instructed to make an employer,

who is a chiseler and unfair to his employees, toe the mark. In the same way I

think this Board should have authority to protect the fair employer against

riduculous and technical complaints.

Yours very truly,

(Signed) J. H. Brown, President.

The Frank Grocery Co., Wholesale,

Shreveport, La., April 11, 1935.

Mr. Leon Johnson,

Shreveport, La.

Dear Sir: : As we understand that you are to have the privilege of testifying

before the Senate Finance Committee in connection with that committee's con-

sideration of the National Industrial Recovery Act, we wish to express our humble

opinion that the operation of this law has oppressed the small independent mer-

chants throughout the country and has further assisted the large national corpo-
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rate chain organizations in tightening their monopolistic grip on the trade of the

entire country, most particularly in our line of business.

As you know, we have been operating here for a period of 15 years and have

always employed a large number of people. We are also more or less affiliated

with and are in close touch with all of the independent merchants throughout

this section of the country, and are most vitally interested in the welfare and
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success of the independent merchants because the existence of our company

depends entirely on the success of the independent merchants.

We cite for instance, one local company which in 1933 was operating 11 retail

stores in this city and deriving a small net profit from their operations. After

being forced to comply with the requirements of the National Industrial Recovery

Act that company's operations immediately showed heavy losses each month,

and after operating in compliance with that law for a few months it became neces-

sary for them to discontinue 3 of their 11 stores to avoid sustaining such losses

that they would have been forced out of business. In closing these three stores a

number of people were immediately thrown out of employment, and the final

result of that company's operations under the National Industrial Recovery Act

was that they actually had leas people employed early in 1934 than they had

before that act became effective.

We have noted that the large corporate chain systems have taken great interest

in the National Industrial Recovery Administration. Locally they seem to have

found in this a weapon with which they could kill their smaller local competitors,

and they have apparently done everything possible to accomplish this purpose.

Insofar as enforcement of the labor provisions of the act are concerned, we have

found that a premium has been placed on dishonesty and disloyalty on the part

employees. We have had no difficulty with our own employees and our company

has had no experience in this respect, but we do know of numerous cases of em-

ployees who had been discharged by various companies for dishonesty, ineffi-

ciency, or other such causes, immediately through a spirit of revenge filing com-

plaints with the compliance officers against their former employers, making affi-

davits to statements which could not be substantiated but having these state-

ments sworn to by two other disgruntled ex-employees of the same company,

and in such cases these employers have been unmercifully harassed by the com-

pliance officers.

Our company has always tried to pay employees living wages. Prior to the

effective date of the National Industrial Recovery Act we were paying our ordinary

labor, or those employees who draw the least pay from us, the exact rate of pay

that was specified as the minimum for our industry, and in our particular case it

was not necessary for us to increase the pay of even the lowest in order to comply.

We also, throughout the depression, undertook to continue our employees on the

pay roll, notwithstanding the fact that this made it necessary for us to carry

several employees for a period of several years when we were not justified in doing

so, and notwithstanding the fact that during that time we were sustaining heavy

losses in our business.

From our observation and experience so far, we are of the opinion that the

National Industrial Recovery Act oppresses the small independent business and

favors big national companies and chain-store organizations, who are fast getting

a monopoly on the business of the Nation in many lines of business.

It is our hope that his act, at least in its present form, will not be continued, and

that, furthermore, even if continued, it will not be applied to such lines of business

STATEMENT OF IRVING C. FOX, WASHINGTON, D. C, REPRESENT-

ING NATIONAL RETAIL DRY GOODS ASSOCIATION

(The witness was first duly sworn by the chairman and testified

as follows:)

Senator George (acting chairman). How much time do you desire,

Mr. Fox?

Mr. Fox. About 20 minutes, I should say.

119782â€”35â€”PT 6 8

ï¿¼

as ours.

Yours very truly,

Frank Grocery Co., Inc.,

By R. L. Bkabston, Treasurer.
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â€¢ Senator George. We are not making very much progress. We

will ask you to be as brief as you can. You represent the National

Retail Dry Goods Association?

Mr. Fox. I represent the National Retail Dry Goods Association.

Senator George. All right; you may proceed.

Mr. Fox. Our membership distributes a volume of consumers'

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:37 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

goods of about $4,000,000,000 annually, and are located in practically

every State in the Union.

At a recent convention of our association, a resolution was adopted

approving the extension of the National Industrial Recovery Act

during the period of the depression, which we consider still exists,

but for no longer than a period of 2 years, with certain modifications.

We have a feeling that the full benefit of the National Industrial

Recovery Act was not realized because of the propensities, almost

obsession, of the administration of the N. R. A. for price fixing. We

feel that the devices for fixing prices and the maintenance of high

prices have been a wall in the progress of restoration of volume of

business to provide employment for those who have been unemployed.

I have a chart here which we have prepared, showing the direct

relation of high prices to volume, which I desire to submit for the

record.

(The chart referred to is on file with the committee.)

Senator Couzens. Do you mind an interruption?

Mr. Fox. Not at all.

Senator Couzens. May I ask you if you have had any difficulty

with the multiplicity of codes in retailing?

Mr. Fox. We have had difficulty; yes. Those difficulties, we hope,

are gradually being eliminated by adniinistrative action. We have

had difficulty with respect to assessments, with respect to the attempt

of industries to impose their provisions to assess retailers on account

of operations which are necessary to the conduct of their business,

Senator Couzens. How many codes have your retailers had to

subscribe to, do you know?

Mr. Fox. A great deal depends upon the organization itself; but

there has been, as far as our members are concernedâ€”some of them

have been obliged to operate under six or seven codes. A few

under a greater number of codes.

Senator Couzens. Would that apply to the large department

stores too?

Mr. Fox. That applies to the large department stores particularly.

Senator Couzens. Do I understand you to testify that they have

to subscribe to six or seven codes and to the maintenance of six or

seven codes?

Mr. Fox. They do.

Senator Couzens. And some more than that and some less?

Mr. Fox. Some more and some less, depending on the size of the

organization.

Senator Couzens. Do you justify that?

Mr. Fox. No; we do not.

Senator Clark. There was a gentleman in my office the other day

who stated that he was under nine different codes in various items

constituting only 11 percent of his business. Do you know whether

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1883

or not that is an abnormal case or a fairly common practice, even in

the hardware business? "â–

â–

Mr. Fox. That is a common practice, particularly with .these

various industries who are attempting to impose these assessments on

retailers where they are permitted to do so. The little hardware man

has had a problem with regard to that, because the construction

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:37 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

industry insists upon assessing the hardware dealer and other retailers

for the services which a technical man or a handy man might render

incidental to the general business that he has always done. It is an

unjust and unreasonable thing and should not be permitted. \

Senator Clark. They enforce collection of these charges or threaten'

to take the Blue Eagle away.

Mr. Fox. They enforce them in many ways. Many ways are

â€¢even more radical than that.

Senator Barkley. Let me ask you as a practical man, where a

store is a store of an omnium gatherum of everything manufactured

by different groups and different industries, how can you have codes

set up for those branches of the industry without having a store-

keeper handling all of these products under the different codes by

manufacturers of all of these things? What is the remedy for it?

Mr. Fox. The control of the fair trade competitive practices in

retailing is not so objectionable, because there is some justification

;and necessitv for it. The abuse is in the activities incidental to

retailing itself. If a retailer sells jewelry as well as other commodities,

and he sells groceries, there is no reason why he should not observe

the competitive practices in those retail codes. There is every reason

why he should not be assessed for the support of their code authorities,

why he should be assessed simply on his main line of business, because

there ought to be a certain number of members in any industry to

support the code authority without attempting to collect from every

member of industry who might do some part of that business.

Senator Barkley. Aside from the assessment matter, which I can

understand and which complicates the situation, it would be impossible

to have a code just applying to the department store, for instance, or

the hardware store, or anv store that handles a variety of things made

by different industries. It would be impossible just to have him all

under one code, would it not?

Mr. Fox. Yes; it would be for competitive reasons; and there is

not, as I say, any particular objection to operating under the fair-

trade practices of codes if any retailer does a substantial business

under various codes. We have never objected to the department

store being under the same trade practice of the Drug Code or the

Jewelry Code if we have a iewelry department or a drug department;

but we do say that if a small retailer incidentally sells a little jewelry,

he should not be bothered or harassed. It is a matter of degree.

Senator Barkley. It is largely a matter of administration, is it not?

Mr. Fox. It is largely a matter of administration.

Senator Barkley. You cannot set up all of those metes and bounds

in the law.

Mr. Fox. No; but I think the law can and should state that it sets

up a single assessment.

Senator Clark. The overwhelming majority of your members are

engaged solely and purely in intrastate business, are they not?

Mr. Fox. That depends on the final decision as to what is and what

ds not intrastate business.
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Senator Clark. Most of your members sell a very small proportion

of their goods across the State lines, do they not?

Mr. Fox. It depends upon their location.

Senator Clark. I understand if they happen to be located in a

city right close to a State line, they might sell certain things by mail

across a State line.

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:37 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Mr. Fox. And by delivery.

Senator Clark. But the ovemhelming majority of you members

are engaged solely within the limits of a State and are conducting

business solely within the limits of the State; are they not?

Mr. Fox. I should say so.

Senator Couzens. And in spite of that, you desire renewal of the

code?

Mr. Fox. We do. We feel that the administration of the National

Recovery Act has gone far afield in the purposes of the act and the

intention of Congress. We find among codes miniature Capper-

Kelly bills. Fortunately, not many of them were approved; some

of them were. We find vestal bills incorporated in codes for the

elimination of style piracy; and this in emergency legislation is for

one purpose only, and that is to promote more business and more

employment. These things of necessity do just the opposite.

Senator Black. You mean that you are against the Capper-Kellv

bill?

Mr. Fox. We are against the Capper-Kelly bill and always have

been.

Senator Black. You are against that provision of the code which

fixes a minimum price?

Mr. Fox. No; we are not. The Capper-Kelly bill was a resale

price maintenance bill rather than a limitation of minimum price.

We feel that the act itself or the amendment to the act does not control

price fixing but leaves it just as wide open as it always has been.

Price fixing has been direct and indirect. The indirect methods of

price fixing through price-listing provisions and open-price associations

are more dangerous than the direct price fixing.

Senator Barklet. What would you do about a situation where

under the codes wages have been increased and hours have been

reduced so that the cost of the manufacturer is greater than it would

otherwise be? Would you eliminate all floors as they call it, or all

provisions against selling below cost?

Mr. Fox. We would not. Our proposal is to amend the present

act so that it shall read:

That such code or codes are not calculated to promote or sanction the creation

or maintenance of a monopoly or monopolistic practices destructive of fair com-

petition; and are not calculated to eliminate or oppress small enterprises, or to

discriminate against them; and are not calculated to promote or sanction devices

for fixing prices such as all price listing provisions, standardization of or elimina-

tion of cash and quantity discounts, classification of customers, and any and all

fixed differentials for such classifications; or regulation of delivery charges, or

the fixing of resale prices by manufacturers or wholesalers or distributors; and

are not calculated to control or limit production or distribution excepting produc-

tion or distribution of natural resources; and nothing in said code is designed to

or does suspend any of the provisions of the antitrust laws of the United States

excepting to such an extent as to permit devices for controlling prices in a proved

emergency to prevent predatory price cutting and to permit establishing of

"loss limitation" provisions without profit content.
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Senator Clark. That makes it discretionary with the Adminis-

trator, does it not?

Mr. Fox. No, sir; it does not, because you limit the right of the

Administrator to fix minimum prices in proved emergencies which

have no profit content; in other words, which are at cost, and we do

not believe that at this time anybody should be permitted to sell
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below cost, and we do believe that predatory price cutting at this

time should be limited at any rate to a floor such as in the retail code

which fixed a minimum price at the net invoice cost plus 10 percent.

Senator Clark. When you say "practices which are calculated to

create monopoly", who is to determine whether they are calculated

to create monopoly or not?

Mr. Fox. I go on to specify them.

Senator Clark. But the Administrator is to do the calculating,

and General Johnson insisted that price fixing did not tend toward

monopoly, and if the Administrator took that view, under the lan-

guage employed here of the practices calculated to create monopoly,

he could sanction such prices as Pittsburgh-plus and such other things.

Mr. Fox. If you specifically exclude the provisions in codes of such

elements as I have listed here, there would be very little chance of

doing it. These are the devices by which it is done.

Senator Clark. In my opinion it would be as discretionary with

the Administrator as it is now.

Mr. Fox. I doubt it.

Senator Clark. In other words, you have written a stump speech

instead of a law.

Mr. Fox. No; I doubt it very much, because it specifically prohibits

these devices which have been used for price fixing. When you say

that in an emergency, a minimum price may be fixed without profit

content, that means the cost of production, and that is not price

fixing.

Senator Black. Why should we not add to that, if we adopt that

feature, why should we not say that if they have a floor, they should

also have a ceiling. Fix both a minimum and a maximum price, or

should we leave the sky as the limit without any ceiling over the floor?

Mr. Fox. I think the consumer takes care of the sky.

Senator Black. How can he if you fix a price at all?

Mr. Fox. The consumer won't pay for merchandise, and it is quite

apparent from the trend of events that the consumer won't pay for

merchandise if it is too high, if it is beyond his reach.

Senator Black. Some of it he has to have anyhow.

Mr. Fox. Unless he must have it.

Senator Black. I am referring to the things you are talking about

that he has to have; some of them he has to have, doesn't he?

Mr. Fox. To a certain degree, yes; eventually he has to have most

of them.

Senator Barkley. Have 3rou a prepared statement there?

Mr. Fox. I have proposals for amendment or modification of the

present amendment.

If you will look at the situation that the Government places itself

in when it indulges in permission to fix prices, you will find that it is

working at cross purposes with itself. The Federal Housing Admin-

istration, for example, is doing everything possible to induce people

to build. The little home owner is asked to build, and yet if you look

at the report issued by the Research and Planning Division of N. R. A.
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you will find that the weighted average of 20 building materials is as

high as they were in 1927 or 1928 and 1929; even higher.

What is the inducement to build? A man whose income has been

depleted is asked to pay prices for materials that are as high as or

higher than they were before the depression.

We ask that the discount provisions be eliminated from codes and

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:37 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

code provisions and credit provisions. The Government is anxious

to help the smaller merchant and smaller manufacturer in his financial

situation and in his credit conditions, and yet we find the contrac-

tion of credit by fixed credit terms in codes. We think all of that is

wrong, that it should be left absolutely open.

If a manufacturer or a wholesaler can afford to extend credit to

its customers, he should be permitted to do so and it should not be

made illegal for him to extend credit.

The argument is used that the big merchant is against these pro-

visions because it is advantageous to him in his so-called "hard buying

operations." That is not true. The large merchant has a habit of

taking care of himself. The complaint against these limitations of

credits and discounts comes from the small merchant. The manu-

facturer has no choice, he cannot extend credit and he cannot extend

his discount period, it is illegal for him to do it. If the small man

cannot pay his bill, there is nothing for him to do except to lose the

discount. Formerly a manufacturer could say to a customer that he

has been doing business with for 20 years, "All right, send me a post-

dated check." Now he cannot do it; it is illegal.

You see, all of these things have restricted the fulfillment of the

possibilities of the Recovery Act. I think the act itself was a good

piece of law, but the restrictions that immediately were hedged

around it, we think, militated against its full and complete success.

Senator King. Do you agree there should be quantity discounts?

Mr. Fox. We believe that there should be quantity discounts

allowed where they are available to all under like terms and condi-

tions. We do not believe that codes, as a few codes have, should have

classification of customers. Classification usually consists of mail-

order houses, chain stores, department stores, and other retailers.

In some instances with the discounts fixed, differentials fixed in favor

of the larger organizations, and we say that is all wrong, it should not

be permitted in codes. Why they were ever approved in codes, we

cannot see and we find manufacturers operating under them. Surely

there is no argument in favor of a tiling like that and yet we find

them going into codes.

We do feel that the administration of N. R. A. should be a little

more careful about what they do. Here is a proposal on today in a

code standards of health and employment, in which N. R. A. is now

going to go into the regulations for the buildings in which industry is

engaged, the standards of construction. I do not believe the legal

division of the N. R. A. has given a thought to what this is going to

do to existing laws and to existing mortgages.

Senator King. Is that a new proposition?

Mr. Fox. That is a new proposition, evidently; one I have not

seen before, at any rate. The number of outlets, the number of

elevators, fire stairs. The N. R. A. going into these things. I say

they are going far afield.

Senator Barkley. What is that document from which you are

reading?
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Mr. Fox. This is a notice of opportunity to be heard in one trade

for which the standards have been approved.

Senator Black. What trade?

Mr. Fox. This one happens to be the optical retail trade.

Senator Barkley. And they regulate elevators?

Mr. Fox. Yes, fire doors, exit doors. A building of more than two*
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stories in height shall be provided with at least two exits. This will

affect many leases. I do not think the N. R. A. has even given a

thought to that; mortgages are affected by this.

Senator Clark. What would a man do if the Optical Retail Code,

for instance, required one type of elevator, and the Jewelry Code

required a different type of elevator, and the dry goods Retail Code

required a different type of elevator, and a man happened to be-

engaged in all of those businesses right in the same building.

Mr. Fox. I wonder. You would have to ask the N. R. A.

Senator Barkley. Does that cover the retail or the manufacturing

end of it?

Mr. Fox. The optical retail trade, approved standards for safety

and health.

Senator King. Does it prescribe the diet of the employees?

Mr. Fox. No, it does not. That is one thing they missed.

Senator Barkley. I suppose it goes on the theory that anybody

that needs optical treatment needs as many elevators and fire escapes

as possible.

Mr. Fox. I imagine so. I am just pointing that out to show some

of the things they do are a little bit beyond their province. They are

not careful enough about these things. Industry comes down and

says "We want this", and they give it to them. It is things of that

kind that militated against the complete success of N. R. A.

Senator Black. Is not the only answer to that to limit the power of

the N. R. A.?

Mr. Fox. Yes, by the law itself.

Senator Black. That is what you favor?

Mr. Fox. That is what I favor, and I have here our complete

suggestions on a modification of the proposed amendment, which I

will not take the time to read, but will submit for the record.

Senator Barkley. Have you read the bill that has been introduced

as a basis?

Mr. Fox. Yes, sir; and that is what I am referring to. We are

proposing modification to that bill. To make it an emergency act in

the first place instead of extending it for 2 years. To control the

extent to which administration may approve provisions in codes with

regard to price fixing, credit terms and so forth, and to control and

limit other activities of the N. R. A.

I will submit this to the record.

(The same is as follows:)

Brief Filed by the National Retail Dry Goods Association, Through

Its Committee Appointed to Consider the National Industrial Recov-

ery Act for 1835, of Which Fred Lazarus, of Columbus, Ohio, is Chair-

man

This committee was appointed in order to formulate a program to effectuate

a resolution adopted by the association, in convention assembled on January 15,

1935, as follows:

Whereas it is the opinion of the National Retail Dry Goods Association that

the interests of the consumer, employment, industry, and trade are better served
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by voluntry self-regulation of industry and trade than by inflexible legislation on

trade practices and employment conditions; and

Whereas it is apparent that during the present emergency some form of con-

tinued regulation is essential:

Resolved, That emergency legislation providing for a continuance of the general

principles incorporated in title I of the National Industrial Recovery Act should
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be urged upon the Seventy-fourth Congress.

The committee recommends to the Congress of the United States that the

present National Industrial Recovery Act, amended as hereinafter suggested,

be continued.

There is now before the Committee on Finance, Senate bill S. 2445, introduced

by Senator Harrison, which is entitled "A bill to amend title I of the National

Industrial Recovery Act."

It is the opinion of this committee that modification of this proposed amend-

ment is essential in order to eliminate certain dangerous trends developed under

the National Recovery Administration which have prevented the realization of

the full benefits possible under the National Industrial Recovery Act, and that

the proposed amendment to that act will not effect the changes necessary to

continue the National Recovery Administration along such sound lines as will in

fact accomplish the primary purposes of the National Industrial Recovery Act

itself, namely, to increase employment, establish fair wages, and restore purchas-

ingpower to the people.

We therefore recommend the following modifications to bill S. 2445:

1. That section 1 (d) of the amendment be modified as follows:

"(d) This title shall cease to be in effect and any agencies established hereunder

shall ceast to exist at the expiration of two years after the date of enactment of

this Act, or sooner, if the President shall by proclamation, or the Congress shall

by joint resolution, declare that the emergency recognized by section 1 (a) has

ended."

The time element of the expiration date is fixed as of June 16, 1937, regardless

of whether or not an emergency continues to exist, whereas the old act gives the

President the right to revoke the provisions of the act in the event that he de-

termines that the emergency no longer exists. This right should continue for

obvious reasons.

2. That section 3 (a), paragraphs 1 to 6, be eliminated from the proposed

amendment to the act and in the place and stead of section 3 (a), paragraphs 1

to 6, there be substituted the following proposed section 3 (a), paragraphs 1

and 2:

"Sec. 3. (a) 1. Upon the application to the President by one or more trade or

industrial associations or groups, the President is authorized and directed to

approve a code or codes of fair competition for the trade or industry or subdi-

vision thereof, represented by the applicant or applicants, if the President finds

(1) that such association or groups impose no inequitable restrictions on admis-

sion to membership therein and are tndy representative of such trades or industries

or subdivisions thereof; and (2) that such code or codes are not calculated to

promote or sanction the creation or maintenance of a monopoly or monopolistic

practices destructive to fair competition; and are not calculated to eliminate or

oppress small enterprises, or to discriminate against them; and are not calculated

to promote or sanction devices for fixing prices such as all price-listing provisions,

standardization of or elimination of cash and quantity discounts, classification of

customers, and any and all fixed differentials for such classifications; or regulation

of delivery charges, or the fixing of resale prices by manufacturers or wholesalers

or distributors; and are not calculated to control or limit production or distribu-

tion, excepting production or distribution of natural resources; and (3) that noth-

ing in said codes is designed to or does suspend any of the provisions of the anti-

trust laws of the United States excepting to such an extent as to permit devices

for controlling prices in a proved emergency to prevent predatory price cutting

and to permit establishing of 'loss limitation' provisions without profit content:

Provided, That where such code or codes affect the services and welfare of persons

engaged in other steps of the economic process, nothing In this section shall de-

prive such persons of the right to be heard prior to approval by the President of

such code or codes. The President may, as a condition of his approval of any

such code, impose such conditions (including requirements for the making of

reports and keeping of accounts) for the protection of consumers, competitors,

employees, and others, and in furtherance of the public interest, and may provide

such exceptions to and exemptions from the provisions of such code as the Presi-

dent in his discretion deems necessary to effectuate the policy herein declared.
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Sec. 3. (a) 2. That fair-trade practices proposed for approval in codes of fair

competition which are not specifically prohibited by section 3 (a) 1 of this amend-

ment shall be submitted to interested parties engaged in further steps in the

economic processes of such industry or trade prior to public hearing thereon and

an attempt made to arrive at an agreement on such proposed fair-trade practices

between proponents thereof and the interested parties, in accordance with regula-
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tions approved by a governmental agency designated for this purpose."

The National Retail Dry Goods Association, ever since the inception of codes

of fair competition, has vigorously opposed any and all price-fixing devices of

any kind whatsoever. It has, however, advocated such "loss-limitation" pro-

visions, without profit content, which will limit predatory price cutting and

prevent competitive practices that enable members of any industry from de-

stroying competitors.

Unfortunately, the administration of the National Recovery Act by indi-

viduals with diverse opinions on this subject has led to devices being approved

means of such devices certain industries have fixed prices and selling terms so

that their members can operate profitably on a considerably smaller volume of

business, thus defeating the very purpose of the Recovery Act and establishing

a complete monopoly in the industry.

We believe that the time has arrived when the act itself should make the

approval of such provisions in codes impossible, and that, with the exception

suggested, the antitrust laws should remain in full force and effect.

Our objections to such code provisions which we recommend be specifically

prohibited under 3 (a) are as follows:

A. Price-listing provisions. This device has been a favorite method of accom-

plishing indirect price fixing. It has been conceded, time and again, by the

majority of industries which have incorporated such plans in their codes that it

was done solely in the hopes of arriving at a fixed price level and that without

such result price-listing provisions would be of no value to them.

The administration first approved price-listing provisions with a waiting

period, then decided that the waiting period did result in price fixing and elimi-

nated the waiting period. It is our contention that it is immaterial whether the

provisions contain a waiting period before prices become effective or not, since it

still provides a means of avoiding the provisions of the antitrust laws. The method

devised by the members of industry does not matterâ€”the result is the same.

So much evidence has been presented at public hearings by purchasing agents

and buyers, both industrial and governmental, with regard to this price-fixing

device that there can be very little question as to the intent, purpose, and result

thereof.

B. Standardization of cash discounts. This is a step toward price fixing,

because it establishes the principle of joint action by manufacturers to regulate

an important element in the price which experience has disclosed results in hidden

price increases by a large percentage of the industry standardized, and results in

an arbitrary establishment of terms of sale which usually ignore differences in

credit risk and other variables in marketing conditions that cannot be standard-

ized equitably for all types of sellers and buyers.

In order to obtain the approval of such standardization of cash discounts,

industry used the argument that it was for the protection of the small retailer or

the small buyer. Nothing could be more ridiculous. Practically all the com-

plaints with regard to the operation of this provision have come from the small

merchant. The large merchant with hi6 cash resources has always sufficient

funds to discount his bills on the due date and to earn his discount, but the small

merchant often finds himself short of cash and if he requests an extension of time

for payment so that he may enjoy his discount, the vendor, even though he de-

sires to do so, is estopped from extending the time by this standardization pro-

vision in the code, and the small merchant loses his discount. Formerly it was

discretionary with the vendor and he usually accepted a check dated in advance,

or extended the time of payment.

This provision has likewise retarded the purpose of the act in that it has com-

pelled many merchants to buy in much smaller quantities, carry much smaller

inventories and has generally contracted credit.

C. Provisions preventing quantity and volume discounts and rebates. Any

manufacturer should be free to offer quantity discounts as an inducement to

obtain orders of such quantities of his product as will permit him to effect savings

in his cost of production and distribution. Such discounts and rebates should be

open and available to all under similar conditions.

in codes which

antitrust laws. By
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D. Mandatory classification of an industry's customer and any and all fixed

differentials for such classifications. Strange thought it may seem, there are

several codes which provide for classification of customers and for the establish-

ment of fixed differentials for such classifications, and usually the classification, as

far as retailer are concerned consists of (1) chain stores and mail-order houses,

{2) department stores, (J3) other retailers, with a differential which results in a
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discrimination in prices as between these various types of distributors regardless

of other factors. Any differential in prices or terms should be based solely on

such factors as size or order, cost of service, volume of business done with the

particular manufacturer and not on any arbitrary classification. Each individual

manufacturer should determine solely for himself the value of his own customers.

By means of this type of provision a manufacturer is prohibited from selling to a

small merchant at the same price at which he sells to a larger merchant, or to a

mail order, or a chain organization. In other words, he is compelled by law to

favor the large buyer as against the small buyer, even though he does not desire

to do so. We do not believe that any further argument is necessary with regard

to eliminating such provisions from codes.

E. Regulation of delivery charges. This device has been used in codes to

transfer from the manufacturer to the retailer a factor in cost properly chargeable

to the manufacturer, and heretofore borne by him. This has resulted in the

removable of a variable in marketing conditions and tends further to enable an

industry to establish uniformity of prices and pass on hidden price increase to the

consumer.

F. The fixing of resale prices by manufacturers or wholesalers or distributors.

A most objectionable form of price fixing is this type which, in effect, permits one

no longer holding title to property to dictate the terms at which it shall be dis-

posed of by the owner. It does not take into consideration variations in services

and types of retailers, their locations, and differences in operating costs. Carried

to a logical conclusion, it will, in effect, make the retailer simply the agent of the

price-fixing organization, and take from the retailer control of his own business.

G. Allocation and limitation of production which tend unduly to raise prices.

While overproduction may result in unreasonably low prices, at the same time

the allocation and limitation of production is a device which can be used to

produce a "scarcity level." This results in increasing prices to levels which are

unreasonably high and its tendency is to produce monopolistic control even

though under Government supervision. It is a dangerous experiment that in

our opinion it is far better to permit production to be controlled by the sound

business judgment of the producer rather than by governmental agencies.

Recommendation is made for inclusion of a new section 3 (a), paragraph 2.

We suggest the inclusion of paragraph 2 of section 3 (a) for the reason that the

majority of fair trade practices control the relatons of buyer and seller. These

provisions usually seek to establish uniform contracts, restrict return of mer-

chandise, control cancelation of contracts, limit allowances for advertising and

demonstrators, control consignment selling, selling to the ultimate consumer

by manufacturers or wholesalers, and other similar problems.

It is quite obvious that since both producer and distributor are vitally interested

in such matters and are necessarily parties thereto, that an agreement reached

thereon will not only facilitate the work of the administration, but will likewise

produce such amicable relations between the parties interested as will result not

only in better compliance but likewise in more complete accomplishment of the

purposes of the act.

3. That paragraph (f) of section 3 be amended by adding the following words

to the first sentence thereof (lines 4 to 7 on p. 11) which now ends with the

words "administration of such code" so that the first sentence shall read:

"(f) Any code prescribed or approved under this section may require person

subject thereto to make equitable and proportionate contribution to the expenses

necessary for the administration of such code, provided, however, that no member

of a distributing trade shall be assessed for the administration of a code other

than that regulating the principal line of the business in which such member of a

distributing trade is engaged."

Distributors of merchandise, particularly retailers, must of necessity perform

services which are of a nature governed by the definitions of other codes and yet

are incidental to the selling of merchandise and for the accomodation of customers.

Attempts to compel these retailers to segregate such activities, maintain separate

accounts thereon, and to pay assessments to various code authorities therefor

have resulted in much dissatisfaction and hardship and are manifestly unfair. If
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a code authority cannot be supported by members of the industry whose main

line of work is under such code, then they are not entitled to a code.

A small hardware dealer, for example, in isolated regions particularly, finds it

necessary to have a general utility man who is capable of doing plumbing work,

electrical work, steamfitting work, etc. Under present regulations he is consider-

ably harassed by code authorities in their attempts to compel him to maintain
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separate accounts on this work, and to pay assessments thereon. In some in-

stances 9 or 10 code authorities have attempted to collect assessments from 1

small hardware dealer. This should be prohibited in the act itself.

4. That section 3 (c) be amended by eliminating the words "and the examina-

tion thereof" in line 7, page 8, and from section 3 (d) the words "and such

â–

examination thereof to be made" in line 2, page 10.

The right generally to examine the books and records should not be lightly

given. It is undoubtedly a means of oppression and harassment particularly

where it may be delegated even to code authorities or their inspectors, and will

result in many "snooping" expeditions. Under the present act on a specific

â–

complaint a report may be called for. If the Compliance Division determines

that there has been a violation of the code, action may be commenced accordingly

and in the event of such action the administration has the right to subpena.

No further general right of examination should be necessary. To grant it under

this proposed amendment is both dangerous and unnecessary.

5. That the proposed amendment to section 7 (a) be modified so that the intro-

ductory statement thereto, lines 15, 16, 17, and 18, on page 14 shall read as

follows:

"Section 7 (a). Every code of fair competition or agreement approved, pre-

scribed, or entered into, under this title shall contain a provision that: (1) Em-

ployees, etc."

It is our opinion that while it is the desire of the administration to permit

employees to organize and bargain collectively under certain conditions, that no

law should contain the broad statement that certain prerogatives of employees

shall be declared and affirmed as "rights of employees" thus tending to indicate

that employees have established or inherent rights. This emergency act should

not in itself attempt to vest employees with "rights" but instead should go no

further than grant permission to them to do certain things during the period of

â€¢emergency.

6. That section 10 (b) be modified by the addition of the following sentence

after the word "title", line 8, page 17:

"He shall, however, not impose any responsibility with regard to any labeling

regulations or provisions of any member of the industry or trade other than the

members of the trade or industry for which labeling regulation is approved."

There has been a disposition under the code to seek to compel the distributor

of merchandise to police the labeling regulations in producers' codes. Since these

labeling regulations are approved at the insistence of the industry desiring to

utilize labels for purposes of its own, and since these labeling devices are always

used as a means of obtaining revenue for the support of the code authority of

such industry, and for its activities in enforcing the code, the control of and com-

pliance with these regulations should be solely the responsibility of the industry

adopting the same, and no one should be given the right to compel members of

another industry in any way to police the enforcement of such provisions.

7. That paragraph (d) of section 12 (p. 22, lines 15 to 23) be amended to read

as follows:

"If the violator does not comply with the order on or before the date fixed in

such order, the complainant may within 6 months from the date of the order

file suit in any State or Federal court of competent jurisdiction for the collection

of the damages which such employee deems he is entitled to. Such suits shall

proceed in all respects like other civil suits for damages."

The amendment to paragraph (d), section 12, as proposed is undesirable in

that the findings of a governmental agency are to be made prima facie evidence

of the facts which caused the complaint without setting up in any way, or con-

trolling in anj- way, the personnel or the rules of procedure, or of evidence which

may be presented. It gives to an undisclosed agency certain judicial powers

without providing that such agency shall be competent to control properly a

presentation of evidence to safeguard the rights of contesting parties.

Most important of all, it may operate to prevent the constitutional right of a

â–

defendant to have the facts in the case passed upon by a jury of his peers.
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STATEMENT OF A. P. HAAKE, CHICAGO, ILL., MANAGING DI-

RECTOR FOR THE NATIONAL ASSOCIATION OF FURNITURE

MANUFACTURERS

(The witness was first duly sworn by the chairman and testified as

follows:)

Senator George (acting chairman). State your business and your
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connection and for whom you appear here.

Mr. Haake. I am managing director for the National Association

of Furniture Manufacturers with headquarters in Chicago, 111. We

have a membership of approximately 700 members who represent

approximately 65 to 70 percent of the business done in the section of

the country that our association covers.

Senator Couzens. Does that include Grand Rapids?

Mr. Haake. Yes, sir.

Senator King. Is that the same association for which Mr. Irwin

appeared, who is a member of the code authority and is a large

manufacturer?

Mr. Haake. Mr. Irwin is a member of our board of directors.

I do not know that he appeared for the association.

Senator King. He appeared here and testified for your association,

as I understood.

Mr. Haake. I understood he appeared for the committee against

fixing prices and control of production.

Senator King. He went further than that, but we won't argue.

Mr. Haake. At any rate, he is a member of our board of directors.

Senator George. How much time would you require?

Mr. Haake. I wDl limit myself as you desire. I will limit myself

to 15 minutes. I have not prepared a written statement and I am

bringing out a few pertinent facts.

Senator George. We will appreciate it if you will be as brief as

you can in dealing with the subject. There are a number of witnesses

to testify.

Mr. Haake. The furniture industry as a whole would prefer to see

the N. R. A. discontinued, not because it is not in sympathy with the

purposes of N. R. A., but because it has come to the conclusion that

the N. R. A. and codes are futile, that it is not possible to accomplish

the purposes and the ends through the machinery and the methods

that have been set up or that may be set up. Therein, there is no

criticism of the personnel of the men in the N. R. A. organization.

We recognize that there are many able and earnest and honest men

in that organization.

It is a recognition of the fact that probably it requires nothing less

than omniscience, to say nothing of omnipotence on the part of any

administrator to have sufficient understanding of the various indus-

tries and their interrelationships in order to take the place of the

more or less automatic control of industry, to replace that with a

deliberate planning that means that some individual has got to sit

down and determine specifically what things may and may not be

done. The uet effect has been that there has been probably more

mischief created, more disturbance, than there has been benefit.

Even a Philadelphia lawyer could not have followed our code, which

we believe was one of the best in its application to the industry. No

one could anticipate the situations that would arise when the actual

application of the provisions was begun.
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There is just one provision in the entire code which we think should

be continued for all industry, and that is the provision for minimum

wages. We think that actually the presence of minimum wages

has operated as a floor below which wages could not be cut, with the

codes, and below which they undoubtedly would have been ctit had

there been no codes.
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We are keenly appreciative of the fact that the moment we have

minimum wages, those wages should not be left merely to a bargaining

process between labor and industry. The whole process of setting up

codes was primarily a bargaining process which was not nearly as

much concerned with the wisdom of any one action, but on the part

of labor or its representatives consisted of trying to get the wages as

high as possible, the hours as low as possible, and on the part of

industry in trying to make as good a bargain as possible with as

little interference and restriction as possible. There was not a

conscious and cooperative effort on both sides to work out the prob-

lem as such. It was a bargaining process in which, I am frank to

admit, labor taught industry something about bargaining.

The provisions with respect to hours were undoubtedly earnestly

meant, and there are still a good many people undoubtedly who feel

that even such a piece of legislation as the Black bill with its perfectly

splendid motive could do nothing more than simply spread the work.

In order to have effective the restriction on hours such as our business,

suggested in the new bill, between let us say 30 and 40 or whatever

the figures might finally be, such a provision would be utterly imprac-

ticable unless one first found some way of controlling all of the factors

that influence a business and an industry.

For instance, in the furniture industry, one could talk about the

regularization and the balancing of production and distribution or

production and consumption. We were told from time to time that

if we were intelligent managers, we would not need more than 40

hours, because the furniture manufacturer with real intelligence would

anticipate what people were going to buy, and he would make it in

the season when it. was not being sold, and that when people came

along and wanted to buy it, he would have what they wanted. All

that he had to do was either to know what they were going to buy or

see to it that they bought what he made.

That was seriously proposed as the reason for not allowing us

sufficiently flexible hours, and while I do not want to be facetious,

honestly the only way that one could control that sort of thing would

be to control the weather, the time of moving, the house cleaning

habits of women. You might control the weather, but I would not

suggest trying to control the house-cleaning habits of women; and yet

it would require a control of factors such as this to make it possible

for the manufacturer to absolutely regularize his production and his

distribution.

Therefore probably the most mischievousâ€”and we did not antici-

pate it as suchâ€”but probably the most mischievous feature of our

code has been the restriction on hours. We simply require a greater

flexibility than even the present code permits.

The wage situation, if I may turn to that for a moment, is such

that where there are a number of codes with different minimum

wages set up as the result of bargaining, there is produced a situation

wherein certain industries have advantages over others. And that
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brings about a new situation. For example, in furniture. There are

people who make lumber. The Lumber Code from the point of view

of people who want to pay low wages, was more fortunate than was

the Furniture Code. It secured a lower minimum wage. The

machinery that is in a lumber plant for sawing off of lumber is identical

with that in a furniture plant, and it is not difficult for a lumber
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manufacturer to introduce additional machinery, and in consequence

a number of lumber manufacturers and manufacturers of so-called

"dimension stock" which is wood cut to length and width and thick-

ness, found it to their advantage to go into the furniture business, and

so instead of being content to manufacture simple dimension stock,

lumber cut to size, width, length, and thickness, they began manufac-

turing actual furniture parts so that anyone could buy these parts,

which would consist of this side of the chair [indicating], the back, the

stretcher, the seat and so on, could take all of those parts and put them

together with a hammer and paint them and he would have a chair.

Mrs. Jones could even buy one of those from a retail store and she

could make her own furniture.

The lumber people insisted that that was not furniture, that that

was lumber. We insisted that it was furniture. And the problem

would not have been there if the two had had the same minimum

wage. With the lower minimum wage, the lumber manufacturer

could sell that at a price that would make the competition more than

unfair and difficult for the furniture manufacturer.

We began in December 1933 to try to settle that, and I have made

for your interest, and it may be of some value to you, a list of the

various acts in connection with this controversy, which I think might

become a part of the record, and I offer it as such.

Senator King. Showing the procedure when you tried to get that

matter adjusted?

Mr. Haake. Yes. These are the various steps that were taken,

and it is one of the prettiest pieces of evidence that could be produced

as to many questions that arise under N. R. A., due again, if you

please, not to human factors, but because Of the complexity of the

things, and it means that many of these intricate questions will not be

settled when Gabriel blows his horn for breakfast.

Senator King. It is not settled yet?

Mr. Haake. No.

Senator King. How long have you been working on it?

Mr. Haake. We are still working on it. The last was "You fellows

ought to be able to get your heads together and act like sensible human

beings." We did, but they did not. They will be quite as eloquent

in this belief that they did but we did not. We were told, "If you

don't get together there will be a hearing." We welcomed the

opportunity, but the hearing has been postponed.

Senator King. The contention is made that one of the virtues of

the N. R. A. is that you can very quickly settle any controversy

between employers and employees and between conflicting interests

in the industry. This does not demonstrate the accuracy of that

statement.

Mr. Haake. Unless one is prepared to admit that 14 months is

rapid action. I am inclined not to think so.

(The statement offered by the witness is as follows:)
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Chronology: Furniture Parts vs. Dimension Stock

(Total 51 entries, 24 marked "*" for emphasis)

CONFLICT OF CODE JURISDICTION BETWEEN THE LUMBER CODE AUTHORITY (L. C. A.)

AND THE FURNITURE CODE AUTHORITY (F. 0. A.)

1933

Fall: At precode conference Lumber Code Authority asked that definition
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make clear that plywood for sale came under their code, but made no other

protest.

â™¦December 11: Furniture Code effective containing careful definition of

"parts", because competitive trouble was foreseen:

"The term 'furniture parts made of wood' as used in the first paragraph of

this article, means wood parts for furniture where the process of manufacture

has advanced so far that the product can be used only in the production of

furniture, but not including hardwood dimension stock nor plywood, as defined

in the code for the lumber and timber products industry, and for sale as such."

December 18: Date of letter from Lumber Code Authority protesting.

â™¦December 19: Date of letter from Dimension Manufacturers' Association

objecting to inclusion of parts.

â™¦December 21: Letter from J. T. Ryan (then acting secretary of Furniture

Code Authority) to Barton W. Murray, Deputy Administrator, confirming

understanding that definition was suspended, suggesting hearing in February.

1934

â™¦ January 9: Brief filed by Furniture Code Authority in general hearing on

Lumber Code, showing that suspension would drag down wages, would force

furniture manufacturers to close machine rooms, would affect over one-half of

the workers and three-fourths of the investment in the industryâ€”again asking

hearing if necessary.

January-February: Exchanges of correspondenceâ€”claims of Lumber Code

Authority over porch and lawn and garden furniture, as well as complete sets of

wood partsâ€”warning to National Reocvery Administration that unfair compe-

tition would endanger compliauce.

February-March: Correspondence and conferences between the code authorities,,

without conclusion.

February 8: Furniture Code Authority recommended that National Recovery

Administration investigate character and quantity of parts and furniture made

by lumber mills. None made, reaffirmed desire not to cramp normal development

of dimension stock.

â™¦ March 30: Notice received by Furniture Code Authority that the dimension

stock producers were trying to amend lumber code to include unassembled

furniture, previous definition of dimension stock being vague. National Recovery

Administration was found to be considering, though they had not acceded to

Furniture Code Authority request for hearing. Protest was filed agianst approval

of such a definition.

April 6: Furniture Code Authority repeated understanding of dimension stock,,

as exempted from furniture code, to be blanks sawed to length, width, and

thickness.

April 10: Telegram from J. T. Ryan to Barton W. Murray quoting rumor that,

no stay was ever granted suspending definition of furniture parts and code was

in full force.

April 11: Telegram from C. R. Niklason, Deputy Administrator, to J. T. Ryan

finding no records of stayâ€”confirming impression of April 10.

April-May: Verbal advices by Messrs. Murray and Niklason that because of

above situation it was merely necessary to file complaints of noncompliance

against firms making furniture parts at lumber wages. After fruitless efforts to-

arrange voluntary cooperation, several complaints were so filed. Two or three

firms voluntarily complied with Furniture Code or discontinued making com-

plete sets of parts.

April 26: Conference of Furniture Code Authority and Lumber Code Authority

representatives in office of deputy for Lumber Code, urging that we assent to a.

definition of dimension which would include all furniture parts. Furniture deputy

not invited. Assistant deputy for dimension stock very partisan.
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May 1: Letter from Hardwood Dimension Manufacturers Association stating

that Furniture Code definition of parts is and has always been suspended.

â™¦May 15: Agreement by Barton W. Murray at Furniture Code Authority

meeting that an automatic stay existed, and setting a hearing for June 5.

â™¦May 23: Letter from Lumber Code Authority to Barton W. Murray with-

drawing objection. Hearing canceled, but deputy unwilling to write ruling con-
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firming effectiveness of code.

July 18: Letter from Furniture Code Authority to C R. Niklason asking either

a clear ruling or a public hearing.

June-July: Sundry correspondence in effort to obtain action by Compliance

Division on complaints filed.

July 20 (approximate): A compromise proposal talked over with us was warped

and rewritten by the deputies in the Lumber Division until it gave the dimension

makers more ground than they had preempted. This had almost been signed

and issued before the effect of the changes was noted.

July 20: Publication of courteous gesture by Lumber Code Authority declaring

30-cent minimum for employees on a few machines in dimension plants, but not

covering about 50 percent of the employees involved. National Recovery Ad-

ministration legal opinion found it unenforceable in any case.

â™¦ July 28: Issuance of Public Notice 9-65 (see exhibit) slipping over the de-

finition requested by the dimension makers and previously denied. This was

concealed in an order ostensibly for the purpose of merging small uncoded groups

with the lumber and timber products industry.

August 1: Protest against order 9-65 of July 28 by Furniture Code Authority

within the required time.

â™¦ August 8: Correction made by new Division Administrator in public notice

errata sheet. Reprimand or warning rumored to have been issued to the deputies

involved.

â™¦ August 8: Resolution at code authority meeting giving executive committee

power to withdraw code authority efforts to enforce minimum wage if unfair com-

petition of lumber mills not eliminated.

August 9: Visit of committee of Furniture Code Authority to Division Ad-

ministrator to explain seriousness of situation.

August 15: Memorandum from Division Administrator Murray to Chief of

Compliance stating Furniture Code in full effect since June and asking action

against lumber mills violating. He offered to exempt them from Furniture Code

jurisdiction if they would observe labor provisions.

September 4: Letter from Dimension Manufacturers Association to Canton

Wood Products Co. directing that they make their assembled furniture under the

Furniture Code, but not covering the parts problem specifically.

â™¦ September 11: Reports from Compliance Division that two firms had

adjusted their wages in accord with the ruling of August 15. The largest violators

however, continued without change, protected by some uncanny force within

National Recovery Administration.

â™¦ September 14: State Compliance Director for North Carolina unable to act

on violation because instructed by Assistant Deputy Wickliffe that chair parts

belonged under the Lumber Code.

â™¦ September 25: Letter from Barton W. Murray to Furniture Code Authority

pointing out that Assistant Deputy Wickliffe had no authority to issue a ruling

contrary to that of his superior officer.

â™¦September 26: Statement by Mr. Wickliffe that he did not consider Mr.

Murray's decision correct, and removal of the Lumber Code from that division

made it possible to carry the matter beyond Mr. Murray as an interdivisional

problem.

â™¦October 9: Furniture Code transferred from Mr. Murray to another division.

â™¦October (approximately): Lumber Code transferred to Division Adminis-

trator Ellis. Deputy administrators for lumber shortly after drafted for new

chief's signature an order approvingthe broad dimension stock definition which

had three times previously been denied. Furniture Code Authority again regis-

tered protest by telephone. (Dates not in our file. Requested from National

Recovery Administration but not received.)

November 7: Letter from Furniture Code Authority to National Recovery

Administration giving notice that unless decision has been made by November 20

steps will be made looking toward lower wage rates in furniture plant machine

rooms.

November 8: Conference in Colonel Brady's office, attended by representatives

of both codes. Dimension stock makers again requested to include all woodworking

at Lumber Code wages. National Recovery Administration proposal for 30 cent
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Â«â–

( rate on certain workers covered only about two-thirds of the trouble and was not

acceptable. No provision was made to insure compliance,

to* * November 20: Letter from Furniture Code Authority to Colonel Brady

naming the six dimension firms who were producing most of the furniture, and

* asking that code jurisdiction rulings be made on the specific cases.

;Â» November 22: Amendment submitted in accord with notice of November 7
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by Furniture Code Authority to National Recovery Administration proposing

jito lower minimum wages for machine operations necessary to meet the competition.

November-December: Sundry conferences with Colonel Brady regarding the

iiOJi extent and character of the trouble, showing that it centered with five firms.

* Mid-December: Ruling which definitely classified two of the largest vio-

irpsf lators, and required furniture to be made at furniture wage rates, was waylaid

m at last moment and never issued. (Dates not in our files.)

pea * January 7: Conference of interested parties, which had been postponed

from dates in November and December. Compromise proposal covering about

nil! 90 percent of the wage differential was drafted to be submitted to the respective

not code authorities by their committees. It was agreed by Colonel Brady that a

H public hearing would be held unless the dimension producers agreed to the

proposal.

df- * February 9: Furniture Code Authority confirmed willingness to accept the

Â«s compromise. Lumber Code Authority asked further concessions.

ups * February 15 (approx.): Furniture Code Authority asked public hearing.

Were refused by Colonel Brady, apparently under orders not to air any conflicts

rit; while new act was being considered.

February 21: Case was appealed to D. M. Nelson, assistant to the chairman,

is who ordered immediate investigation and arrangements for a public hearing.

;is February 28: Dimension manufacturers held convention at Louisville after

declining Lumber Code Authority's suggestion that a furniture representative

te be present. At least one member expressed opinion that small minority seeking

a- unfair advantages were putting remainder in an awkward position.

* March-April: Field trip by Maj. J. Marshall Mayes, and notice issued for

d- hearing on April 15 on code conflict.

Early April: Letters from several dimension makers to Furniture Code Au-

di thority in response to notice of hearing, indicating sympathy with fairness of

furniture industry position.

Ie * April 9: Hearing canceled on ground that precarious state of Lumber Code

made official representation impossible,

t * April 12: Letter from Furniture Code Authority to National Recovery

e Administration showing how dimension mills are now free of all labor restrictions

because of break-down of Lumber Code, thus aggravating the unfair competition.

I Public hearing again requested, to determine code jurisdiction.

Senator Black. As I understand it, your objection is to the flexi-

bility in the minimum wage. Is that correct?

Mr. Haake. We would prefer to see a minimum wage, Senator,

that would not be arrived at merely by bargaining but that would

also equalize competition in competitive industries. What differ-

ence does it make if I am a furniture employee or a lumber employee,

or whether I work in a grocery store or m a dry-goods store, or what-

not; minimum means that it takes a certain amount of food to keep

me alive, shelter, and so forth; and when we are not going beyond

minimum wage and not dealing, if you please, with a question of

subsistence, we might just as well have the same minimum wage for

all of the workers, certainly in associated industries.

Senator Black. Then you object to a flexibility in the minimum

wage?

Mr. Haake. That is right; and we would even go so far as to pro-

pose this

Senator Black (interposing). I want to be sure that I understand

you. I understand also that one of the reasons is that it is not fair

to one industry to pay one minimum wage and have to compete with

other industries that have to pay a different minimum wage?
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Mr. Haake. That is also correct; yes, sir.

Senator Black. Because there is a competition with reference to

those wages?

Mr. Haake. That is correct; yes, sir.

Senator Black. Then may I ask you, forgetting for the moment

that you are against any hour law, why does not exactly the same
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argument refer to a competition in hours?

Mr. Haake. I think, Senator, you could answer that better than

I could.

Senator Black. I think I have answered it. As I understand it,

your objection to the wage idea is that if you have a different wage

for different industries, then the competition with reference to wages

is not fair?

Mr. Haake. That is right.

Senator Black. Between industries?

Mr. Haake. That is right.

Senator Black. If you have different hours fixed by law for

different industries, is the competition fair between industries?

Mr. Haake. It can be; yes, sir.

Senator Black. It can be in hours but not in wages?

Mr. Haake. Yes, sir.

Senator Black. Is it not true that the reason you object to it in

wagesâ€”one of the reasonsâ€”is that the place where they get the

highest minimum wages is where the best workmen would want to

go?

Mr. Haake. Precisely.

Senator Black. Is it not also true that the place where they

could get the lowest hours with the same wagesâ€”would that not take

the best workmen to the place where they could get the lowest hours?

Mr. Haake. When you say "wages", do you mean wages or wage

rates? .

Senator Black. I mean wage ratesâ€”what they are getting.

Mr. Haake. If the wage rate is the same, the larger number of

hours simply means higher pay. I do not follow your point there.

Senator Black. Let us assume that you have a minimum wage of

$10 a week for every industry in the Nation. That would be lower

than a lot of us would like to see, but suppose we had that. And you

had some of them working for that $10 minimum wage on 12 hours

and some of them on 6. Which industry would have the advantage

in getting employees?

Mr. Haake. The one that offered the lower hours, of course.

Senator Black. Then is it not true that the same argument identi-

cally that you apply and give as a reason for a standard minimum

wage would likewise apply to a standard working hour so far as the

industries are concerned?

Mr. Haake. No, sir; it does not, if you will pardon me.

Senator Black. It does not?

Mr. Haake. No, sir; it does not; and for this reason, that the way

you are speaking of a wage, minimum wage, you are speaking of a

minimum wage rate.

Senator Black. Certainly.

Mr. Haake. And you are dealing onlv with one group of workers

at the bottom. The moment that you legislate hours, you are deal-

ing with all workers, and you are affecting not a part of the cost of
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production but are affecting the operation of the entire plant, which

is very different.

Senator Black. We are affecting cost of production in both, are

we not?

Mr. Haake. Yes; but to a different extent.

Senator Black. It is just simply a question of degree. But it is
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true â€”is it not?â€”and you are bound to admit, that if you have hours

in 5 local plants in a town that has only 5, and one of them has a

6-hour day and one of them an 8-hour day and one of them a 10-hour

day and one of them a 12-hour day, that the one that has the 6-hour

day is likely to get the most employees of the best type.

Mr. Haake. If it is in business, certainly; but the chances are

that it will go out of business.

Senator Black. We are assuming that they are in business. There

are five of them, they are in a town, and they have different hours..

We will say the hours are 6, 8, 10, 12, and 14. Would it be fair to

the company that had the 14-hour maximum to put it in competition

with those that had 6 hours?

Mr. Haake. I would love that kind of competition.

Senator Black. You would like that?

Mr. Haake. Yes.

Senator Black. And you would like to work yours 14 hours and

have to hire them when somebody else is giving only 6?

Mr. Haake. Yes.

Senator Black. And pay them as much as he did?

Mr. Haake. Yes; because I will stay in business and the 6-hour

fellow is going to get out.

Senator Black. Then that is not fair to business as whole, is it?

Mr. Haake. No; it is not fair.

Senator Black. Then is it fair to have some industries working

some hours and others working other hours?

Mr. Haake. Senator, there are many things that are not fair, if you

will pardon me. It does not seem to me fair that there should be dust

storms, for example, in the westerly part of the country. It is not;

but what are you going to do about it?

Senator Black. It would seem to me that it is very easy if you

admit it is unfair and unjust. Is it fair and just to have a law fixing

hours, one number of hours for this industry in the same town, this

number of hours for another industry in the same town, and a differ-

ent number of hours for a different industry in the same town? Is

it fair and just as a law?

Mr. Haake. I do not think that would be just; no.

Senator Black. That is what is done under the codes.

Mr. Haake. Yes.

Senator Black.. You do not think it is for the best interests of

business?

Mr. Haake. No.

Senator Black. Or for the country?

Mr. Haake. No.

Senator Black. Then if there is going to be any reduction in hour

fixing, do you not think it should be uniform?

Mr. Haake. I would say if there is to be any fixation of hours, that

the Black bill would be better than the fixation of hours given in an

N. R. A. code.
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Senator Black. What you oppose is the fixing of hours at all?

Mr. Haake. That is right.

Senator Black. I agree with you to that extent.

Mr. Haake. I was at the moment at the point that I put this in

evidence as an illustration of the necessity for having minimum wages

as simple as possible.
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The Senator raised the point that I must not let go. There is

apparently a conflict; in other words, I apparently stand for having

a simple one-minimum wage which would be at a subsistence level,

and then almost in the same breath I point out that we must recognize

competitive conditions, and I think that is perfectly logical; in other

words, there are always forces which conflict, and any action that

follows is always a resultant of a group of forces. This draws it this

way [indicating]; and this, the other [indicating]; somewhere between

the operating of those two principles, the resultant would operate.

We suggest that if this new act were to be passed that there be

written into section 7 the following provision:

Provided, That where industries or processes are directly competitive, the same

minimum wage scales for unskilled labor shall apply in all of the competing units

in the same territory.

Senator George. Do you mean wage rate?

Mr. Haake. The wage rate; yes, sir. And I presume I would have

to mean also a nunimum wage in terms of 10 or 12 or whatever dollars

it would be.

Senator King. You are not in favor of price fixing or any of the

devices which might contribute to the fixation of prices?

Mr. Haake. Senator, I think that industryâ€”let us be quite frank

about itâ€”industry generally would love price fixing if it were not

futile. The opposition that one finds to price fixing is, in my judg-

mentâ€”and I speak for my own judgment onlyâ€”the most eloquent

evidence that we are convinced that it won't work. It is absolutely

futile and makes a tremendous amount of mischief.

Senator King. They had it in the seventeenth century and in the

sixteenth century, and wherever there were dictators and kings, and

feudal barons, did they not?

Mr. Haake. They tried it time and time again. The mercantile

system was built up around it.

Senator King. It did not work?

Mr. Haake. It did not work.

Senator King. And it brought poverty?

Mr. Haake. Yes, sir.

Senator King. It did not promote the general welfare?

Mr. Haake. That was what I meant byâ€”perhaps I was a little

overearnest in speaking of it to Senator Blackâ€”when I mentioned

the dust storms. That is due, primarily, Senator, to a basic human

element; and I think one of the basic things in legislation is that we

sometimes get away from human beings as they are. We assume a

kind of being exists whose existence is necessary to the law, but the

being does not exist. The plain fact is that when there is not enough

business to go around, men will do whatever that is necessary to get

what they think is their share of the business, and no law on the face

of the earth is going to stop them.

Senator King. Is it your opinion that the present N. R. A. Act,

as it has been administered, has contributed to monopoly or monop-

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1901

olistic prices to the injury of the smaller man and to the advance-

ment and betterment of the large manufacturers, such as the Steel

Corporation, or the Cement Co., or many of the larger industries?

Mr. Haake. I cannot speak with any authority outside of our own

industry, Senator, but in our industry I do not think it has operated

to the harm of the small manufacturer. If anyone has been mjured,
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it has probably been the large manufacturer, and that for this reason:

that the smaller manufacturer has thumbed his nose more frequently

at the code than the larger manufacturer has done so. In other words,

the larger manufacturer has been more or less on the spot. He could

not successfully refuse to observe a code. We could watch him and

see him. The smaller manufacturer almost to a manâ€”that is not J

trueâ€”but the smaller manufacturer to a much larger extent than the I

large manufacturer did not live up to the code. If the small manufac- /

turer had observed the code, I am frank to say to you that he would/

have suffered.

Senator King. Proceed.

Senator George. You think on the whole the code has not done

your industry any substantial good?

Mr. Haake. That, again, is extremely difficult to say, because we

cannot do what the chemist does. The chemist can take a set of

conditions and make an experiment and then reproduce the same

conditions and change the one factor he wants to test. We cannot do

that. If we could reproduce the conditions of 1933 or 1934 and then

change only that one factor, we would know. As it is, we can only

guess more or less intelligently.

My guess is, my own judgment is, and it is not very much more than

a guess, that it has not substantially aided the industry. It has

helped to some extent because to some it has provided a floor for

minimum wages. We know right well that if it had not been for the

code wages, we would have continued a good deal lower than they

were. In several parts of the country they had gone as low as 5

cents an hour, 50 cents a day. There are no such wages now. I am

afraid there might be if it had not been for the code. I must concede

that the code has done that for the industry.

Senator King. You are speaking of conditions during the depres-

sion and not prior to 1929?

Mr. Haake. Exactly.

Senator Hastings. They were pretty low before that, were they

not, in some places?

Mr. Haake. The furniture industry has never been a high-wage

industry on the average. Prior to 1929â€”and I am afraid I cannot

give you the exact figures, I will recall as best I canâ€”prior to 1929,

our average wages probably averaged between 30 and 35 cents. In

1933, just before the Industrial Recovery Act was passed, those

wages were averaging in one section of the country, the Southeast,

approximately 20 cents. I may be several cents off. They were

averaging the rest of the countryâ€”that would be west of the Missis-

sippi and north of the Ohioâ€”about 26 cents, and in that average

were some men who were getting as high as 75 and 80. There were

some who were getting as low as 5 cents per hour.

Senator Hastings. I remember in Indiana, a company that was

engaged in building kitchen furniture were complaining of conditions

3 or 4 years ago, I think, and said that there were places in the country,
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and my recollection is that it was in the South, where they were

employing children to put some kind of lacquer on furniture they

made, and paying them something like 5 cents an hour, and that was

one of the conditions that this particular person was complaining

about, while in that place they paid their people who did the same

kind of work 30 cents an hour, and I was wondering if that condition
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did not exist some 3 or 4 years ago?

Mr. Haake. It may have; I have no personal knowledge of it. I

have been in probably, well, over a thousand furniture factories, in

the plants, and I will say to you frankly that I have never seen a

child using a spraying machine, on any occasion, covering the period

from 1928 to the present. I would not say that it was not the case,

because I do not know; I would simply say that I have never seen it.

Senator King. Proceed.

Mr. Haake. We are opposed to any effort to regiment production.

At the outset we thought it might be an excellent thing, and there

again, Senator, we must recognize a human trait. I have heard it

said again and again that what this industry needs is a dictator, and

when the National Recovery Act was passed, I have no doubt in

thousands and thousands of business men there was a feeling of

relief, because they felt that now somebody is going to make the other

fellow behave. It had been said to me time and time again, "If you

knew your job, you would make yourself a dictator of the furniture

industry." I still have a sense of humor and did not take it seriously,

but what lay back of that suggestion was this: The man who wanted

something of that sort to happen would like to have seen somebody

in the industry make everybody behave in accordance with his

standards so that he could do as he pleased and get away with it,

and the dictator would have an extremely interesting time when he

began to follow some one course of action and found that someone

wanted something else.

/ So that while we hoped that that relief would come, we found

/ again it was not feasible, because the thing they wanted was some

f way of preventing the other fellow from getting so much business

that I could not get as much as I would like. The fellow that was

more energetic, more ambitious and a better merchandiserâ€”some way

of adjusting ought to be arranged to keep him from doing that. So

we tried to set up restrictions of one kind or another. Perhaps there

I should be; I am not prepared to say that there should not be. But

I have extreme doubts as to the ability of any human being to have

the necessary understanding and ability to set up those restrictions

and even beyond that, to make them work.

I am not a very intelligent person but I can lick any code that any

man ever drafted if I want to, if I depart from the standards of

living which I presently subscribe to, and I have no doubt that if I

faced an extreme necessity of doing so, I might even depart from

those; I don't know. The test has not been sufficiently severe yet,

but I can sympathize with a lot of men who face the possibility of

going out of business along with observing a code, if on the other

hand by violating a code they can go on in business. I think even

some of the members of the Senate might take the second choice.

I think, Senator, that is all I have to bring out unless you have

some further questions.
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There is one thing I must put in the record, if I may, and that is

that the operation of the N. R. A. during the years through 1934 has

resulted in a decrease in the annual income of the workers in the

furniture industry, which, combined with a general rise in prices,

leaves the worker in the furniture industry worse off after the opera-

tion of the N. R. A. than he was prior to it.
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Senator King. You would not subscribe to a statement which I

think was made by one of the witnesses that wages have been in-

creased during 1934?

Mr. Haake. The wage rates. Their earnings have not.

Senator King. Thank you very much. Mr. M. J. Pessin.

TESTIMONY OF M. J. PESSIN, NEW YORK, N. Y., MANAGING

EDITOR OF THE DAILY FOOD NEWS

(Having been first duly sworn, testified as follows:)

Senator King. State your business, please?

Mr. Pessin. Managing editor of the Daily Food News, which is a

retail grocer's newspaper, published in New York City.

Senator King. Do you know Mr. Charles Ackerman?

Mr. Pessin. Yes, sir. Mr. Chairman, I would like before I pro-

ceed to

Senator King (interposing). How much time do you want? We

have four or five other witnesses here. Make it 10 minutes if you can,

Mr. Pessin. I would like to make a statement which has been made

by the first witness this morning regarding price fixing in the Food and

Grocery Code.

Senator King. Speak a little louder, please.

Mr. Pessin. I would like to correct a statement which was made

by the first witness this morning regarding price fixing in the Food

and Grocery Code. We have no price-fixing provision in our code,

but we do have a minimum mark-up of 6 percent above cost. The

price that the consumer pays for the food product in a store is not

regulated or fixed by the code. There are other factors which regu-

late the price such as agricultural conditions, commodity market

exchanges, and so forth.

I also want to say for the record that the code for the grocery

trade has not been imposed by the National Industrial Recovery

Board. It came from the industry itself, from the independent

merchant who wanted protection against the price-cutting practices

of the large chains and cut-rate markets.

Senator King. Are you speaking for New York or for the whole

country?

Mr. Pessin. I am speaking for New York.

The Code of Fair Competition for the Retail Food and Grocery

Trade has been the lifesaver of close to 300,000 independent retail

grocers in the country.

Large corporate interests, backed by Wall Street money, have been

attacking the independent merchants and driving them to the wall,

with the object of acquiring control over the food distribution business

of the country.

Their work was making such headway, that under Senate Resolu-

tion 224, Seventieth Congress, first session, the Federal Trade Com-

mission was directed to make an inquiry into the chain-store system
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of marketing and distribution and the consolidation of such chain

stores into the development of monopolistic organizations.

In carrying on their plan, not only were the independent and small

food merchants being driven out of the business or reduced to pov-

erty, but labor and agriculture were made to pay a heavy price, in low

wages and very low prices for agricultural commodities which pass to
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the consumers through the grocery store.

Loss-leader selling was the common practice of these chains, and as

the system developed, other vicious practices came into the fieldâ€”

the results of which brought chaos into the business of food distribu-

tion. Following the example of the chains, other factors such as the

large or giant markets, came into the field. The "giants" or cut-

rate markets operated on the principle that when they will drive the

smaller retailers out of business, they will be able to buy whatever

stock he has from the auctioneers at from 10 to 25 cents on the dollar.

[As more and more food products were placed on the auction block,

Iwith more food being sold below cost, the price of agricultural prod-

ucts kept declining and as a result, at the end of 1932 the entire food

Industry, from agriculture to processing, manufacturing and distribu-

tion was at or near bankruptcy and at the mercy of the price wreckers,

.exploiters of labor and agriculture.

When the code of fair competition abolished all these vicious prac-

tices, when food merchants were prohibited from selling below cost,

it made it possible for the small neighborhood independent retail

grocer to stay in business, pay labor a living wage, and the fall of

agricultural commodities has been checked.

For this reason the independent retail grocers ask for the extension

of the N. R. A. and the code, in order that they may not only share

in the recovery program, but also help reestablish this country to a

position of economic security.

The consumer is benefiting from the fair-trade provisions of the

code in a very substantial way. Price cutting inevitably leads to

misrepresentation, dishonest merchandising, short weights and meas-

ures, and now when these have been outlawed, the public is getting

a square deal, because the merchant does not have to overcharge more

on one item to make up the loss on others.

\Yhen a man buys a productâ€”say a certain brand of coffeeâ€”at 27

cents a pound, and offers it for sale at 23 cents, taking a clear loss of

4 cents a pound, superficially the consumer is getting a bargain, but

the merchant has to pay for the merchandise, pay his help, rent,

light, and other overhead items.

If this is done by a chain store, the object is very clear and defi-

niteâ€”to drive out other merchants in the immediate vicinity. If an

independent store operator did that, and it was done prior to the

enactment of the code, he did it because he had to follow others,

but in doing so, he had to cover the loss in some way.

Senator King. I find in this paper which I understand you editâ€”it

is published in the Jewish language as well as in English. It has

been forwarded to the committee.

Mr. Pessin. It is published in two languages, Jewish and English.

Senator King. I notice retail food prices are 35 percent higher.

Mr. Pessin. Right.

Senator King. And the paper this morning indicates still higher

prices and that buyers' strikes have taken place.

INVESTIGATION^ OP NATIONAL BEGOVBBT ADMINISTRATION 1905

Mr. Pessin. Senator, that has not been as a result of the code

operation. For instance, at the present moment, on April 1, the

total stock of butter in the warehouses of the country was about

5,000,000 pounds, compared to 17,000,000 pounds last year. The

retail food merchant has nothing to do with it. â€¢ l

Senator King. I find that in your paper, which has been sent to
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the committee, it is urged that all retailers should write immediately

to the committee on their own letterhead. â€¢ .

Mr. Pessin. Right.

Senator King. That was your article, was it?

Mr. Pessin. Yes, sir.

Senator King. I mentioned Mr. Charles Ackerman, general secre-

tary of the organization of United Independent Retail Grocers and

Food Dealers Association of the State of New York, and he was here

and he was very much opposed to the code, and he has written a

letter to the committee enclosing this little leaflet of yours, a paper

as you call it, which you circulate among the retail grocers of New

York, and he states [reading]:

My reason for bringing it to your attention is the feeling that you, as a member

of the Senate Finance Committee before which I testified on Monday, April 8,

as to the activities of the job holders, particularly in this city, who are interested

in the collection of assessments and are guided by a strong combination beginning

with the National Food and Grocery Distributors Code Authority and down to

the local code authorities, may find the article of interest. The job-holding

gentlemen above referred to did not appear to like my disclosing of the true facts,

and in order to discredit my testimony, which they apparently fear may endanger

their jobs, and in order to save themselves, they are making false statements in

regard to my appearance before the committee and are seeking to mislead the

trade.

He was, when he testified, the secretary of that organization?

Mr. Pessin. Charles Ackerman has an organization with a very

indefinite and unknown number of members.

Senator King. The United Independent Retail Grocers and Food

Dealers Association of the State of New Yorkâ€”that is a different

organization from yours?

Mr. Pessin. I have no organization.

Senator King. For whom are you speaking?

Mr. Pessin. I do not represent any one organization. There are

a number of retail grocer trade associations in New York, and at a

conference of these retail grocery trade associations, I was asked to

come down here.

Senator King. Then there are several organizations of retail

grocers?

Mr. Pessin. Yes, sir. And as far as Ackerman is concerned, I

might enlighten you that he is against the code because he could not

be a member of the code authority or use the code to drive members

into his organization.

Senator King. Are you a member of the code authority?

Mr. Pessin. Yes, sir.

Senator Black. Dou you have any public job?

Mr. Pessin. No, sir.

Senator King. What was your business before you were publishing

this little paper?

Mr. Pessin. Newspaper and advertising. I have beep in the

neswpaper business since 1919.
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Senator King. Is this a regular issue?

Mr. Pessin. Published three times a week, and has been in existence

for over 12 years.

If the small merchant employed a clerk, he could not pay that clerk

more than seven or eight dollars per week for 14 or 16 hours a day

work.
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When bills became due, he could only pay part of it and as a result

next day and whether he will remain in business.

Because of the protection the small merchant received against the

unscrupulous price cutters, because of the fact that he no longer has

to sell a number of items below cost and juggle prices on other items

to make up losses, because of higher wages paid to the employees,

and because of the indirect improvement it has brought to agriculture

the N. R. A. Code of Fair Competition in the Retail Food and Grocery

Trade should not only be extended, but it should be so organized

that its provisons be enforced to a greater degree.

The independent retail grocers of the country, want a code because

it has benefited the entire industry and individual small merchants.

Senator Hastings. Are all of those associations in favor of the

code?

Mr. Pessin. Yes sir.

Senator Hastings. How many associations are there?

Mr. Pessin. We had a meeting in New York for the various differ-

ent grocery trade associations on March 12 in connection with a city

ordinance, and we had 21 different local trade associations represented.

Senator Hastings. Twenty-one?

Mr. Pessin. There are sectional associations for the Greater City

of New York.

Senator Hastings. And they were unanimous?

Mr. Pessin. Yes, sir.

Senator King. Thank you very much.

Mr. Pessin. May I add something? The question comes up very

often as to the retail grocer, between interstate and intrastate. To

my mind he is engaged in interstate commerce when he sells peaches

from Delaware, spinach from Florida, oranges from California, peas

from Indiana. He does not sell a single article which is manufactured

by himself or in his immediate vicinity. It comes from all over the

country, and he is the distributor, and whether directly or indirectly

he is doing an interstate commerce business of helping interstate

commerce.

Senator Hastings. Do you know anyone that is not engaged in

interstate commerce from your point of view? From your point of

view all commerce is interstate within the Constitution?

Mr. Pessin. To a certain degree; yes, sir. The shoe man, for

instance

Senator Hastings. Is it to a degree that Congress can control it?

That is what I am interested in.

Mr. Pessin. I think Congress can do a whole lot to stabilize busi-

ness as far as competitive basis is concerned for the benefit of the

public as well as for the benefit of the producer.

Senator Hastings. Is it your position that the Constitution applies

to all commerce so far as the control that Congress may have over

commerce whether it is interstate or whether it is not interstate.
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Mr. Pessin. The Constitution I presume applies to all business and

all commerce.

Senator King. I suppose your view would be that if a barber should

shave Senator Hastings over in New York, the barber is engaged in

interstate commerce because Senator Hastings is from Delaware?

Mr. Pessin. He renders a service; he does not sell a commodity.
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Senator Hastings. He does use things that have been subject to

interstate commerce?

Mr. Pessin. I do not see where the barber would enter into the

interstate commerce business.

Mr. King. You do not claim to be a lawyer or an interpreter of the

Constitution?

Mr. Pessin. No, sir.

Senator King. I have here a letter addressed to the clerk of the

committee from Mr. Francis M. Curlee, counsel, giving the result

of a telegraphic poll of the National Industrial Recovery Association

of Clothing Manufacturers relating to the National Industrial

Recovery Act, and I desire to place it into the record.

Washington, D. C, March SO, 19S5.

Mr. Felton M. Johnston,

Clerk Committee on Finance,

United States Senate, Washington, D. C.

Dear Sib: Pursuant to the request of the committee, I took a telegraphic

poll of the membership of the Industrial Recovery Association of Clothing

Manufacturers.

On March 26, 1935, I sent telegrams (73 in number) reading as follows:

"I request that you wire me Mayflower Hotel, Washington, D. C, your

attitude toward continuance of National Recovery Administration by sending

me the following telegram: 'I am for continuing the National Recovery Adminis-

tration', or by sending me the following telegram: 'I am against continuing the

National Recovery Administration.'"

Five replied as follows: "I am (or we are) for continuing the National Recovery

Administration."

Twenty-five replied: "I am (or we are) against continuing the National Recov-

ery Administration."

Fourteen replied in varying language which makes it impossible to tabulate

them. Exact copies are as follows:

1. "I am in favor of continuing National Recovery Administration provided

present influences and discrimination as affecting our industry are removed.

Personally believe minimum wage, maximum hours, and abolishment child labor

should be continued but if we are to be constantly subjected to harassments

and intimidations of the past then I am opposed to any continuation whatsoever.

The welfare of a business that has been established for half a century and the

employment of 1,200 people is constantly placed in jeopardy by the willful

attitude of a handful of selfish people."

2. "In favor of National Recovery Administration principles but opposed to

certain sections and present method of enforcement."

3. "In favor National Recovery Administration governing maximum hours,

minimum pay, but not in favor of the provisions of Men's Clothing Code Author-

ity"

4. "We favor continuance of National Recovery Administration with modi-

fications."

5. "We favor continuance of National Recovery Administration with modi-

fications."

6. "We favor continuance of National Recovery Administration with modi-

fications."

7. "Re. tel. personally do not favor continuance of National Recovery Adminis-

tration as believe too great an opportunity for abuse of power as well as being

impracticable, but believe national laws for abolishing child labor and estab-

lishing minimum wages and maximum hours in industry meritorious."

8. "I am against continuing the National Recovery Administration unless

codes contain only minimum-wage and maximum-hour provision."
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9. "We are against continuing the National Recovery Administration under

existing conditions."

10. "We are against continuance of the National Recovery Administration

because of the malicious administration of the Clothing Code by mob rule of

those in control who make and break their own laws in accordance with their

whims."
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11. "We are against continuing the National Recovery Administration under

present set-up."

12. "We are against continuance of National Recovery Administration due to

manner in which code has been administered."

13. "We are against continuing National Recovery Administration in present

form."

14. "Reference your telegram March 26, because of pending litigation we are

advised by our counsel not to express ourselves on this question at this time."

Twenty-nine did not reply. Of these, I can identify 14 as firms that are now

involved in critical issues with the Clothing Code Authority or with one or more

of the governmental enforcement agencies. Others have been so involved.

I am turning the original file of telegrams over to Mr. Horton of the staff of

technical advisers of the committee.

Yours truly,

Francis M. Ctjblee,

Industrial Recovery Association of Clothing Manufacturers.

Senator King. We will adjourn now until 2 o'clock this afternoon

to reconvene in the District of Columbia Committee room in the

Capitol.

(Whereupon, at 11:55 a. m., recess is taken as noted.)

AFTER RECESS

(The hearing was resumed at 2 p. m. in the committee room of the

Committee on the District of Columbia in the Capitol Building.)

Senator King (acting chairman). The committee will be in order.

Mr. John F. Evans?

(No response.)

Senator King. Mr. Leslie C. Smith.

STATEMENT OF LESLIE C. SMITH, REPRESENTING THE NATIONAL

ASSOCIATION OF ICE INDUSTRIES; CODE AUTHORITY FOR ICE

INDUSTRY, WASHINGTON, D. C.

(The witness was duly sworn by the chairman.)

Senator King. Do I have the findings here of the Federal Trade

Commission (addressing Mr. Whiteley)?

Mr. Smith. I can give them to you.

Senator King. State your name and your business and whom you

represent.

Mr. Smith. My name is Leslie C. Smith; I am executive secretary

of the National Association of Ice Industries, of Chicago. I represent

that national organization, composed of all branches of the ice indus-

try, covering the entire United States. I have membership in every

State.

The ice industry itself is composed of 55,000 distinct operating

units. The national association represents 69 percent of that body

numerically, and 83 percent of the volume of business done in the ice

industry.

The industry has an investment of in excess

Senator King (interrupting). How much time do you want,

Mr. Witness?
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Mr. Smith. Twenty minutes at the most, sir.

Senator King. We have five or six witnesses to be heard this

afternoon.

Mr. Smith. Very well. I will make it very brief.

Senator King. All right.

Mr. Smith. The industry has an investment in excess of a billion
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dollars, on which the turn-over is a quarter of a billion dollars a year.

In other words, it requires an average of 4 years to turn over the

capital investment in this industry.

It employs 176,000 people directly, and fully as many or even more

than that number are members of the industry as independent dis-

tributors of the product. With their families that means that there

are at least 550,000 people of our population in this country who are

dependent upon the ice industry for a livelihood.

Seventy-two percent of ^the membership in the ice industry sell less

than 10,000 tons of ice a year. In other words, it is an industry com-

Eosed in the major part of small units, because they extend, as you

now, to every town, every village, every hamlet in the country.

It has been my work in this field for 18 consecutive years to travel

among these men constantly. In the last few years I have traveled

over 100,000 miles and have met these men in their groupings and in

their conferences of the unit groups, and there are 44 distinct unit

organizations affiliated with the national body.

Senator King. How long has the national body been organized?

Mr. Smith. The national body has been organized since 1917.

Senator King. And who are the principal units in it?

Mr. Smith. The principal units?

Senator King. Yes.

Mr. Smith. You mean from sizes?

Senator King. And from sizes.

Mr. Smith. There are many. The City Ice & Fuel Co., of Cleve-

land, is perhaps the largest.

Senator King. That is the largest? I beg your pardon.

Mr. Smith. That is the largest, the City Ice & Fuel Co., of Cleve-

land. The American Ice Co., of New York, Philadelphia, Baltimore,

Washington, and Boston is one; New England Services Co., of the

six New England States; the Atlantic Ice & Coal Co., of Atlanta, Ga.,

with its headquarters there, covering seven States, I Delieve; Union

Ice Co., of California, operating some 72 properties within that State;

the American Service Co., with headquarters in Kansas City, operat-

ing in 13 States, and having 97 plants. Those are some of the out-

standing ones.

Senator King. Why would those very large corporations to which

you have referred extend their operations outside of the States in

which the corporations exist?

Mr. Smith. Many of them were organized as mergers of smaller

properties, very many of them.

Senator King. Some of these big companies are the result of the

absorption of smaller ones?

Mr. Smith. That is true in some instances. That is not true in

all instances.

Senator King. There is a gravitational force under which small

units are being absorbed by the large units the same as in the steel

industry?
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Mr. Smith. That is not at all true of the current time, and that has

not been true since 1928.

Senator King. 1928?

Mr. Smith. Yes. There was a tide of merging beginning in 1926

and extending through 1928, since which time there has been prac-

tically no activity.
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Senator King. What proportion of the total output of the United

States of ice is produced by say 8 or 10 of those large corporations, the

largest companies which are the result of consohdations and absorp-

tions?

Mr. Smith. The 10 largest companies put together probably would

sell 10,000,000 tons. The output last year was 40,000,000 tons.

That would mean 25 percent.

Senator King. Have you found that there has been a reduction in

the production of ice by reason of the refrigerators?

Mr. Smith. Very markedly. The production in 1931 was close

to 65,000,000. In 1932 it had dropped 23.6 percent. In 1933 it

dropped another 11 percent, or nearly 35 percent in 2 years. The

relative sale of mechanical units has increased from 40,000 perhaps

8 years ago to their own figures 1,315,000 units last year.

Senator King. Are there not a large number of individuals who

were making on their farms and in and about their homes quantities

of ice sufficient for their immediate needs and possibly for a few of

their men and neighbors?

Mr. Smith. That is true only in the cold regions where there is an

opportunity for natural ice. That is not true, of course, covering the

entire country, because the making of ice is mechanical and entirely

a manufacturing process.

The proportion of natural ice last year to the sale of manufactured

ice, the total of which was close to 40,000,000, was 1,870,000 tons

last year, so it is rather a negligible quantity after all.

Senator King. Proceed.

Mr. Smith. In my trips among these people I know, I tliink as

well as any other one man, their attitude, their tliinking, I know their

limitations perhaps, and what they are seeking to do. I also am

strongly impressed with the fact that as an industry, they are pre-

ponderantly behind the N. R. A. movement and preponderantly in

favor of their code. This is evidenced by a conference held here just

a month ago, in which there were 96 delegates sent by 44 of these

units, chosen of their own volition, and sent here to review a year's

experience or a year and a half's experience under the code.

At the conclusion of that conference, 3 days of intensified work,

they passed a resolution unanimously endorsing N. R. A. and unani-

mously in support of the Code of Fair Competition for the Ice Industry

in practically its present form.

The ice industry has grown tremendously. In 1904 there were only

68,000 tons of daily capacity. In 1934 there were 367,240 tons of

daily capacity. And yet with that increase constantly taking place

in productive capacity, the decline in the sale of the product or in

the business in the market has been 35 percent in 2 years.

Senator King. Is it not a fact that a large number of persons made

application to the Ice Code for permission to set up little plants?

Air. Smith. First of all, permit me to correct the thought on that.

The Ice Code Authority has no jurisdiction whatsoever over the
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granting of a permit for the creation of a plant. That is in the hands

of the Administrator of N. R. A. entirely.

Senator King. I refer to the N. R. A. I find here that Mr. Rich-

berg reported that there were a large number of applications filed for

permission to manufacture.

Mr. Smith. There have been exactly 350 applications, 51 of which
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only have been denied. The others have been granted.

Senator King. Are you sure of that?

Mr. Smith. Those are the figures on tabulation in the code author-

ity and I think I have the support of the administration or the deputy

administrator for those figures.

Senator King. There have been quite a number denied?

Mr. Smith. Fifty-one out of three hundred and fifty.

Senator King. Yes, sir. They denied the application of the man

in Florida?

Mr. Smith. He did not make application. The man in Florida,

after the law was passed bought his machinery and built his plant in

defiance of the law.

Senator King. He was prosecuted because he did not get pernris-

sion?

Mr. Smith. He was prosecuted for violating the law, and the

prosecution was brought by the N. R. A.

Senator King. He did not get permission and was prosecuted; is

that not a fact?

Mr. Smith. Prosecuted to what extent? He was investigated.

Senator King. Do you not know what prosecution means?

Mr. Smith. Yes; I think I do. The code authority of the ice

industry did not prosecute hhn. It was done by the N. R. A. through

the Federal Trade Conunssion.

Senator King. You are connected with the City Ice. & Fuel Co.,

are you not?

Mr. Smith. I am not.

Senator King. Do you have any connection whatever with it?

Mr. Smith. None whatever so far as my occupation or business is

concerned.'

Senator King. Is that part of the organization you represent?

Mr. Smith. It is. They are members of my organization. They

have one vote in my organization just the same as a man who has a

5-ton plant and belongs.

Senator King. Their net profits in 1933 were $3,852,390.

Mr. Smith. May I remind you that the City Ice & Fuel Co.

handles in exoess of 1,000,000 tons of coal, and has three or four

breweries, and they have the largest individual cold-storage holdings

in America. They have a very thoroughly diversified business.

Senator King. They had assets amounting to $8,000,000 and net

profits of nearly $4,000,000 in 1933 approximately.

Mr. Smith. Well, this rapid decline in sales of ice first brought the

industry under the economic conditions of recent years, brought the

industry into a very serious state. In other words, there was not one

out of every 50 of them, of which I have any knowledge, and I know

most all of them, who were making any money. They were in a

serious condition.

Therefore, when the National Industrial Recovery Act was passed

by Congress, this industry was called together and asked if it wanted
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to participate. The invitations were general. They were not

confined to membership of any organization. In conference its first

action was taken by a group composed of 104 men who met in a 3-

day session in Chicago in June of 1933. Thirty-four of that 104 had

never belonged to the national organization, although that body did

call the meeting as the representative body of the industry.
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The need was certainly striking. The code was written

Senator King (interrupting). By whom?

Mr. Smith. Written by the industry in consultation. It was

rewritten six times in consultation with the authorities of the N. R. A.

Senator King. Who were the principal factors, if I may use that

term, in the drafting of the code?

Mr. Smith. If you please, it was done by a committee of 21 men.

Senator King. Who were they? I won't ask their names. Were

they representatives of these 10 or 12 large companies?

Mr. Smith. Some of them were, yes. The preponderant number

of them represented small units.

Senator King. There is an Ice Code, I suppose.

Mr. Smith. Yes, sir.

Senator King. Does it have a code organization?

Mr. Smith. Yes, sir.

Senator King. Who is the president?

Mr. Smith. The chairman of the code organization is Mr. Mont

Taylor, of Texas.

Senator King. What is his salary?

Mr. Smith. His salary is $10,000. He devotes his entire time to it.

Senator King. How many secretaries are there?

Mr. Smith. There is only one executive secretary.

Senator King. Who is he?

Mr. Smith. I; with a salary of $3,000.

Senator King. Is that your entire salary?

Mr. Smith. No. That is for part-time service under the code

authority.

Senator King. Do you belong to the multiple service, these repre-

sentatives of several other corporations?

Mr. Smith. Other industries, you mean?

Senator King. Other industries.

Mr. Smith. No.

Senator King. Or units within this industry?

Mr. Smith. I am absolutely within the ice industry for those who

make and sell ice.

Senator King. How many of those organizations do you represent?

Mr. Smith. None.

Senator King. You stated it was part time. What is the rest of

your time devoted to?

Mr. Smith. Well, secretary of the national association, the trade

association.

Senator King. I see.

Mr. Smith. My headquarters are in Chicago.

Senator King. And what do you get from that trade association?

Mr. Smith. I draw $12,000 a year from the trade association.

Senator King. And $3,000 from the code authority?

Mr. Smith. Yes.
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Senator King. Who levies the assessment from the ice manu-

facturers?

Mr. Smith. The assessment is levied under the executive order

which permits code authorites to levy assessments. The assessment

is listed by N. R. A., not by the code authority.

Senator King. Is it not a fact that this code authority fixes it, and
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then they transmit it to the N. E.. A., and in some instances it meets

the O. K. and others it has not been acted upon as yet?

Mr. Smith. That is quite true. It has to be done as an estimate,

of course.

Senator King. What is the amount, the estimate sent up by your

code authority?

Mr. Smith. $232,000.

Senator King. For 1 year?

Mr. Smith. For 1 year to administer this in every State, 55,000

units.

Senator King. Two hundred and how many thousand?

Mr. Smith. $232,000.

Senator King. $232,000. And how many assessments have been

levied to date?

Mr. Smith. How many?

Senator King. Yes.

Mr. Smith. Just the one for the year.

Senator King. Just the one for this year, 1934?

Mr. Smith. For the year ending April 30 of this year.

Senator King. For the year. This $230,000-odd, who gets all

that sum?

Mr. Smith. Fifty percent of it goes to the code authority for the

paying of the expenses of the code authority, the operation of its

offices, paying assessment of 10 regional field men, or advisers, regional

advisers, territorially arranged.

Senator King. Who are theyâ€”I do not ask their names, but are

they members of the code authority or local code authorities?

Mr. Smith. They are field representatives of the code authority.

They are approved by the Administrator.

Senator King. And I suppose they are engaged in the ice business?

Mr. Smith. Yes.

Senator King. And have their own salaries and their own busi-

ness?

Mr. Smith. They have their own business; I know nothing about

their own salaries.

Senator King. What do they get as field representatives?

Mr. Smith. Nothing; they are paid no salary.

Senator King. What is their authority?

Mr. Smith. Their authority?

Senator King. Yes.

Mr. Smith. Merely as ex-officio members of the various commit-

tees of arbitration and appeal within their territorial districts. Each

of the unit groups has a committee arbitration and appeal. It is

an arbitration committee. All of those within the territorial district

come under what is known as a regional adviser, who is merely an

agent for the code authority, and his work is supervisory in the sense
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of a counsel advisory arbitrator entirely. He has no final decision

upon any case.

Senator King. Are you familiar with the Purity Ice Co.?

Mr. Smith. Yes, sir.

Senator King. Which came before the Federal Trade Commission?

Mr. Smith. Yes, sir.
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Senator King. Were you a party to the initiation of that suit?

Mr. Smith. No, sir. That suit was initiated by N. R. A., not by

us.

Senator King. That was for the purpose of preventing the appli-

cant from manufacturing ice, was it not?

Mr. Smith. Well, it was because the man was in violation of a

Federal law!

Senator King. He wanted to manufacture ice?

Mr. Smith. Yes. sir.

Senator King. And the N. R. A. tried to restrain him here before

the Federal Trade Commission?

Mr. Smith. Until he had obtained a certificate as the law requires.

Senator King. Oh, yes; and it went before the Federal Trade

Commission and they dismissed the suit?

Mr. Smith. They decided that the manâ€”that that particular

operation was not in interstate commerce.

Senator King. They dismissed the suit under the complaint?

Mr. Smith. So far as jurisdiction was concerned.

Senator King. They dismissed the complaint, did they not?

Mr. Smith. So far as jurisdiction was concerned.

Senator King. Did they dismiss the complaint or still maintain

jurisdiction?

Mr. Smith. So far as I know they are through with it.

Senator King. They dismissed it. Why could you not answer that

frankly?

Mr. Smith. I did not quite get the term. I am not a lawyer.

Senator King. You do not know what dismissal of an action means?

Mr. Smith. Yes, sir.

Senator King. All right. You may proceed.

Mr. Smith. When the code was drawn and improved, the code im-

plied or involved very marked considerations upon the ice industry,

so much is that true that in the year 1934, as opposed to 1933, the

1 year under the code and the 1 year prior to code operation, that the

number of employees added to the ice industry for the same amount

of business has increased 14.4 percent, or nearly 25,000 men. The

pay rolls in the ice industry have increased 14.21 percent, or

$26,461,000 and the hourly rate of pay for all employees in the ice

industry has been increased 18K percent under the code, as opposed

to the year just preceding it.

Senator King. What was it in 1929 and 1928, the weekly or annual

wages per employee?

Mr. Smith. Well, the annual wages in 1928 were practically pro-

portionate to the volume of business or to the stand-by charge, as

they were in 1933.

Senator King. They were larger, were they not, per man and per

week and per year than in 1932?

Mr. Smith. To the best of my knowledge, Senator, they were not.

There has been very little, if any, actual decrease in wages, but there

were fewer men employed, that I shall grant you, but in the rates of
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wages paidâ€”and I speak now merely from my own convictionâ€”I

have no figures to justify it

Senator King (interrupting). All right.

Mr. Smith (continuing). But I know there has been very little

change in the wage rates of employees in the ice industry.

Senator King. When you say "wage rate", do you mean per day,
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per hour, or per year?

Mr. Smith. I mean per whatever basis of payment, per week or

per day.

Senator King. Were not the actual earnings in 1926, 1927, 1928,

and 1929 larger than they were in 1933?

Mr. Smith. Oh, yes.

Senator King. And 1934?

Mr. Smith. Yes; emphatically.

Senator King. All right. Proceed.

Mr. Smith. On the acceptance of these impositions it cost the

industry, as I said, $26,461,000 in pay roll and it added 25,000 people

to its employment. In exchange for that, there were certain things

issued, stated, and granted by N. R. A., announced by the President

himself, in the form of trade-practice divisions, or trade-practice

provisions, and those trade-practice provisions were accepted by this

industry, who met the imposition of wages and hours practically

without protest, and have proceeded to operate under them until

today at least 99 percent of this industry is operating under this code

and is perfectly satisfied with its code. It is strongly in favor of its

continuance.

It has been charged repeatedly here that this industry has fostered,

and that the code of this industry has fostered, monopolies, and

oppressed small enterprises. If, please, sir, nothing could be further

from the truth. The fact is that 72 percent of all this vast army of

operators are confined in small territories, most of them without com-

petition, and the very protection granted under the code keeps them

from being imposed upon by having their investment jeopardized by

an influx of plants built for nuisance value to force the buying of the

property by the already operating unit. We have had no complaints

whatsoever anywhere m our national organization as a trade group

or before any of our code work indicating that there was the slightest

imposition in the line of depressing small enterprises under our

operation of the code.

Now this industry, of course, with that tremendous decline in its

business added very materially to its overproduction. The industry

is perfectly used to overproduction. The load factor of this industry

back in 1925 was only 47.4 percent of productive possible output.

Now, in these later years, that has decreased to approximately 38

percent.

May I ask you to consider this, that in the decline of load factor,

that is quantity sold as related to its possibility of production, in

the decline of that the fixed charges remain practically stationary?

An ice plant must operate 365 days a year, 7 days a week, 24

â–

hours a day. It cannot be stopped and started. Its very processing

demands that sort of thing. Therefore, when a plant is operating at

50-percent capacity the amount of operating force, the overhead of

that plant, barring possibly power and to a very limited degree

some labor, remains just the same as when it is operating at full

capacity, every bit. So that in your overproduction, from which
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/grew the clause in the Ice Code demanding that certificates be ob-

tained showing necessity and convenience, before additional produc-

tive capacity could be thrown into a market already overproduced,

that discretion, let me insist again, contrary to the testimony given

before this committee, does not lie with the code authority or any

agency with this industy, but it lies exclusively with the Govern-
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ment. That control is absolutely necessary. A new plant in a flooded

market adds nothing whatever to any feature of benefit. It is an

'investment drawn in. It does not sell more ice. It only divides up

the market and causes cut prices in the market which is already

here existing.

In 1933 there were 34 percent of the productive capacity in August,

if you please, the peak of the season, in 1933, of the metropolitan

markets of this country, covering all phases of it, and all sections of

the territory were closed down in August because there was no sale

for the product, and yet into those markets there was built in those 2

years 118 additional plants, with a productive capacity of 887,400

tons per day, when there was 34 percent of the productive capacity

already closed in the peak season. It does not reduce the price to

the consumer. A new plant going into a territory merely gets its

trade by proselyting, by stealing customers from already existing

plants at a lesser price.

Remember, ice is a perfectly standard product. It is not trade-

marked. The production from one plant is identical with that of

another. In distinction nothing in the wide world takes so much

capacity for refrigerating. It is the same every place. The quality

of the ice even by its own process of freezing is far purer than the water

out of which it is made, by that very process. Our water is invariably

treated by that process no matter now pure the health conditions,

supervised, superintended, examined under all the different conditions

in an ice plant; and, therefore, these new plants are built by people

who have become known to us for the major part as men who simply

go in and build a plant for its nuisance value, knowing they can hurt

all the investment in that market until they are given either contracts

for a fair proportion of their outputs, or, better still, as they see it, if

they are bought outright to save the stupendous loss, because a very

few cents cut in the price of ice will influence a customer without any

other compensation whatsoever.

Remember, when the price of ice is cut by one person it is either

met or almost invariably in retaliation is still further reduced. That

process brings about price wars, which have cost this industry close

to $30,000,000 a year for 15 years or longer, utter price wars caused

by the invasion of just that type of thing, adding more where nothing is

needed. And the price invariably after being cut after this new plant

has secured its portion, or at least a satisfactory amount of the busi-

ness, almost invariably they are the petitioners to have the prices re-

stored or put up. And these losses must be retrieved by the consumer.

This tremendous overproduction has kept the price during recent

years from coming down gradually, because this new plant must be

supported and the old one must be supported; an ice plant is long-.

lived and cannot be shifted into something else. It cannot be made

into something else and moved across the street, or put in some other

capacity. It stays there as an ice plant. If I am forced to sâ€žÂ«ll mine

at a sacrifice it merely gives him that much more advantage and he

goes right on operating it as an ice plant. In none of these price
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wars as I recall now was there an actual closing up of one single,

solitary ice plant as the result of a price war. Those are the condi-

tions that exist in the ice industry. It is a strictly seasonal product.

It does two and a fraction percent of its business in February and

does 17 percent of it in July.

There has also been brought here a protest on the part of a certain
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witness who claimed that the object of this code and the action of its

code authority, first its charging that they had denied him an applica-

tion, which I assure you is not possible under the law or under the

code, but charging further that the whole intent was to throttle

invention. May I remind you that that gentleman has a patented

process that has been on the market for 7 years. To my knowledge

only four plants have been erected in that 1 years. He has simply a

patented way of reproducing a flake or a small curled cake of ice,

which is identical in all its performance with crushed ice in any form.

He has the opportunity as anyone else has who has any portion of an

existing cake plant to have a portion of it removed and his process

put in without adding anything to any other part. The reason he

has not been able to make any more progress with it is that it is bulky

and very awkward, and there are those who are very much against it.

That has been his prerogative, and he has had an opportunity to sell

anyone in the ice industry. I have even gone so far as to put his

process on two different occasions before my national organization as

something new, something which they might use. I have shown him

every courtesy and have done everything to help in that direction

we might do.

I want to remind you also in conclusion that the code authority of

the ice industry is made up of 1 man from San Francisco, 1 from New

York, 1 from Ohio, 1 from Atlanta, and 1 from Texas, and 2 of these

are operating individually owned small units.

The chairman of the code authority is not a member of the national

association and has nothing to do with its operation or its business.

He holds no position in it. He operates in a town of 3,000 people a

40-ton ice plant, and he is the chairman, and during the interim of

board meetings he is the executive head of the code authority. It is

not dominated by large interests. It is controlled entirely by this

independent man, operated under his guidance and his direction, and

he is not even a member of my organization.

Senator King. The chair will put into the record the order of dis-

missal and the opinion of the Federal Trade Commission in the matter

of the Purity Ice Co., Docket No. 2203.

(The document referred to is as follows:)

UNITED STATES OF AMERICA BEFORE FEDERAL TRADE

COMMISSION

AT A KEGULAB SESSION OF THE FEDERAL TRADE COMMISSION, HELD AT ITS OFFICE

IN THE CITY OF WASHINGTON, D. C, ON THE FIFTH DAY OF APRIL 183."i

Docket No. 2203â€”Order of dismissal

In the matter of Purity Ice Co., Inc., a corporation, et al.

Commissioners: Ewin L. Davis, Chairman, Charles H. March, William A.

Ayres, Garland S. Ferguson, Jr.

This matter coming on to be heard by the Commission upon the complaint of

the Commission, the answer of the respondent, the testimony taken in support

of the allegations of complaint and in opposition thereto, and the briefs and oral
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arguments of counsel for the Commission, and the relator and for the respondent,

and the Commission being now fully advised in the premises;

It is ordered that the complaint herein be, and the same is, dismissed upon the

ground that the transactions complained of are not in or affecting interstate

commerce.

By the Commission.

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:37 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Otis B. Johnson, Secretary.

United States op America Before Federal Trade Commission

Docket No. 2203

In the matter of Purity Ice Co., Inc., a corporation, et al.

OPINION

The complaint in this case charges the Purity Ice Co., a corporation, and

Felice Ferlise, individually and as president of the said company, with the viola-

tion of certain provisions of the Code of Fair Competition for the Ice Industry.

Complaint was issued upon the relation of the National Recovery Administra-

tion, and counsel for that administration and for the Ice Code Authority were

permitted to intervene and to prosecute the complaint.

The complaint alleges that respondents violated the code in question by failing

to apply for or to secure from the Administrator for Industrial Recovery a cer-

tificate of public convenience and necessity as required by the provisions of

article XI.'

That article provides that any individual, firm, corporation, or partnership,

or other form of enterprise, desiring to establish additional ice production,

storage, or tonnage in any given territory must first establish to the satisfaction

of the Administrator that the public necessity and convenience require such

additional ice-making capacity, storage, or production.

Under the provisions of section 3 (b) s of the National Industrial Recovery

Act, after the President has approved a code, the provisions of such code become

the standards of fair competition for the trade or industry or subdivision thereof

involved. Any violation of such standards in any transaction, in or affecting

interstate or foreign commerce, is made an unfair method of competition in

commerce within the meaning of the Federal Trade Commission Act, as amended.

Respondents admit that they established a plant or factory for the manufacture

of ice at Lakeland, Fla., subsequent to the approval of the Code of Fair Compe-

tition for the Ice Industry without securing or attempting to secure a certificate

of public convenience and necessity as required under article XI of said code.

They deny, however, that they have at any time been engaged in any transaction

in or affecting interstate or foreign commerce. Other defenses are raised by

respondents which will be stated hereinafter.

The record shows that the code for the ice industry was approved by the

President on October 3, 1933, and became effective October 16, 1933; that

early in 1934 the respondents established a plant for the manufacture of ice

at Lakeland, Fla., with a capacity of about 15 tons per day and an actual 6ale

of approximately 10 tons daily, and proceeded to sell the ice manufactured in

that plant in the city of Lakeland and the territory immediately surrounding

said city. The respondent company employed 14 persons. At "the time that

< If at any time an individual, firm, corporation, or partnership, or other form of enterprise desires to

establish additional ice production, storage, or tonnage in any given territory, said party must first establish

to the satisfaction of the administrator that public necessity and convenience require such additional ice-

making capacity, storage, or production. The ice manufactured from any plant that was not in actual

operation on Sept. 8, 1933, shall not be sold to any purchaser for a period of 12 months from the date sub-

sequent to Sept. 8,1933, upon which the operation of such plant may be initiated or resume, at prices lower

than the lowest corresponding prices in good faith published, as required by this code, in a schedule or

schedules governing prices to such purchasers; providing and excepting that this provision will not apply-

to the sale of Ice manufactured by the following:

"(a) Plants installed upon authority, of a certificate of necessity and convenience duly issued by the

administrator: or

"(6) Plants temporarily shut down for repairs for a period not in excess of 12 months prior to Sept. 8,

1933: or

"(c) Plants that were owned or whose output was controlled by companies or operations that were on

Sept. 8,1933, in good faith engaged in the business of selling ice to the general trade in the market in which

the ice from such plants is proposed to be sold, such plants being on Sept. 8,1933, out of operation because

of the intent In good faith to further the economic conduct of the business of such company or operation."

1 "After the President shall have approved any such code, the provisions of such code shall be the stand-

ards of fair competition for such trade or industry or subdivision thereof. Any violation of such standards

in any transaction in or affecting interstate or foreign commerce shall be deemed an unfair method of com-

petition in commerce within the meaning of the Federal Trade Commission Act, as amended; but nothing

In this title shall be construed to impair the powers of the Federal Trade Commission under such act, as

amended."
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this plant was established, there was in operation in that area one other ice plant,

with a daily productive capacity of about 375 tons. This latter plant was

operated by the Federal Ice Refrigerating Co., a subsidiary of the City Ice &

Fuel Co. The latter company is the largest ice manufacturing concern in the

United States, owns and operates approximately 18 plants in the State of Florida,

and has some 26 subsidiaries or branches throughout the United States and
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Canada. The Federal Ice Refrigerating Co. did not ship or cause to be trans-

ported any ice outside the State of Florida and the ice which it supplied for

refrigeration of cars, and trucks was sold and delivered to such cars and trucks

in the city of Lakeland or vicinity.

The record fails to disclose a single instance where the respondents sold or

shipped ice outside the State of Florida. All of their manufacturing operations

were carried on in the city of Lakeland, and all of their sales were restricted to

that city or its immediate vicinity. Consequently, the respondents were not

engaged in interstate commerce.

Under the National Industrial Recovery Act, the jurisdiction of the commission

over unfair methods of competition is extended to transactions "in or affecting

interstate or foreign commerce." Do respondents' transactions as disclosed by

the record affect interstate commerce?

In support of the allegations of the complaint it is contended that the ice manu-

facturers in the Lakeland competitive area are engaged in business affecting

interstate commerce in that they supply ice at Lakeland or vicinity for the

refrigeration of cars and trucks which transport perishable commodities from

Lakeland and vicinity to other States, and also in that they supply in Lakeland

ice for the refrigeration of food stuffs imported into Lakeland and vicinity from

outside the State of Florida. It is further contended that in view of the relation

between ice and transportation of perishables the mere construction of an ice

plant affects interstate commerce. It is to be noted that aside from a single sale

and delivery in Lakeland of ice to a truck engaged in transporting perishable

vegetables from Florida to the District of Columbia, and sundry sales of ice to

grocerymen in Lakeland for the purpose of refrigerating meats which had been

shipped into Florida from other States, there is no evidence to show that any of

the ice sold by the respondents had the slightest effect whatsoever upon interstate

commerce. Did the sale and delivery of ice to the truck in Lakeland and the sale

and delivery of ice to the grocers in Lakeland affect interstate commerce so as to

confer authority upon the Commission to proceed under section 3 (b) of the

National Industrial Recovery Act?

The question whether intrastate transactions so affect interstate commerce as

to come within the purview of Federal regulatory authority under the Commerce

Clause has come before the Supreme Court most frequently in litigation arising

under the antitrust law, although other Federal legislation has called for judicial

determination of this question. Following Hopkins v. United States (171 U. S.

578, 592), which declared "there must be some direct and immediate effect upon

interstate commerce'-', the holding in Swift & Co. v. United States (196 U. S. 375,

397), that the effect of the restraint upon interstate commerce was "not accidental,

secondarv, remote, or merelv probable"; and the declaration in Hammer v.

Dagenharl (247 U. S. 251, 272), that "the mere fact that they were intended for

interstate commerce transportation does not make their production subject to

Federal control under the Commerce Clause", there developed a line of cases

squarely controlling the instant proceeding.

In United Mine Workers v. Coronado (259 U. S. 344), a civil suit under the

Sherman Act, the court in determining whether the conspiracy involved was in

restraint of interstate commerce, declared that while coal mining is not interstate

commerce, and the power of Congress does not extend to its regulation as such,

nevertheless if the practices in connection with coal mining are likely to obstruct,

restrain, or burden interstate commerce it is within the power of Congress to-

subject them to restraint, but that the practices themselves not being of an inter-

state character, "the intent to injure, obstruct, or restrain interstate commerce

must appear as an obvious consequence" of the acts.

In United Leather Workers v. Herkert (265 U. S. 457), also a civil action under

the Sherman Law, the court held that prevention by means of a strike, of manu-

facture of goods destined for interstate commerce was not an interference with

such commerce, stating at page 471:

"* * * the mere reduction in the supply of an article to be shipped in inter-

state commerce, by illegal or tortious prevention of its manufacture, is ordinarily

an indirect and remote obstruction to that commerce."

Industrial Association v. United States (268 U. S. 64), presented a case under

the Sherman Act of a combination of builders and dealers restricting the purchase
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of building materials used in San Francisco to products made by open shops.

This necessarily raised the question of the effect on interstate commerce in

products sold and shipped to San Francisco in such commerce. Referring to the

alleged restraint upon the purchase of interstate products, the Court stated (at

p. 80):

"The effect upon, and interference with, interstate trade, if any, were clearly
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incidental, indirect, and remoteâ€”precisely such an interference as this Court

dealt with in United Mine Workers v. Coronado (259 U. S. 344) and United

Leather Workers v. Herkert (265 U. S. 457)."

and further, the Court stated (at p. 82):

"The alleged conspiracy and the acts here complained of, spent their intended

and direct force upon a local situationâ€”for building is as essentially local as

mining, manufacturing, or growing crops, and if, by a resulting diminution of the

commercial demand, interstate trade was curtailed either generally or in specific

instances, that was a fortuitous consequences so remote and indirect as plainly to

cause it to fall outside the reach of the Sherman Act."

Levering v. Motrin (289 U. S. 103), involved a conspiracy to suppress local

building operations solely for the purpose of compelling employment of union

labor. The Court held that it could not be adjudged a conspiracy to restrain

interstate commerce merely because, incidentally, by checking the local use of

building materials it would curtail the sale and shipment of those materials in

interstate commerce. The Court stated (at p. 107):

"Prevention of the local use was in no sense a means adopted to effect such a

restraint. It is this exclusively local aim, and not the fortuitous and incidental

effect upon interstate commerce, which gives character to the conspiracy."

In the light of these decisions the facts of the instant case diclose a very apparent

weakness and remoteness in any effect they may have upon interstate commerce.

Of the ice business, the Supreme Court has stated (New State Ice Co. v. Liebmann,

(285 U. S. 262, 279)):

"We are not able to see anything peculiar in the business here in question which

distinguishes it from ordinary manufacture and production."

The further contention of the relator to the effect that supplying ice for refrig-

eration of foodstuffs imported into the State of Florida constitutes interstate

commerce, is disposed of by the following principle of law laid down in the case of

Industrial Ass'n v. United States, supra, in which the Court (at p. 78) held:

"It is true, however, that plaster in large measure produced in other States

and shipped into California was on the list; but the evidence is that the permit

requirement was confined to such plaster as previously had been brought into the

State and commingled with the common mass of local property, and in respect

of which, therefore, the interstate movement and the interstate commercial

status had ended."

Since the transactions of respondents, as to which complaint has been made,

were not in interstate or foreign commerce and did not substantially or directly

affect said commerce, the Commission has no authority to issue a cease and desist

order against them, and the complaint must be dismissed.

This is not to say that power does not exist under the National Industrial

Recovery Act and under the Federal Trade Commission Act to take all necessary

measures, including control of transactions wholly intrastate in character,

whenever indispensable to protect or foster interstate commerce. This principle

is not applicable here. The facts show no burden, restraint, or effect upon inter-

state commerce.

Respondents further contend that the National Industrial Recovery Act is

unconstitutional; that the refusal of a certificate of public convenience and

necessity would, in the instant case, permit a monopoly in violation of section 3

(a) of the National Industrial Recovery Act; and that article XI of the Code of

Fair Competition for the Ice Industry violates both the fifth and tenth amend-

ments to the Constitution. These contentions need not be considered since the

Commission has decided that it lacks authority in the matter for the reason that

the transactions complained of are not "in or affecting" interstate commerce.

The complaint must, therefore, be dismissed.

By the Commission.

Ewin L. Davis. Chairman

April 5, 1935.

Senator King. Mr. Piatt B. Walker, of Minneapolis, Minn.? Is

Mr. Walker here?

(No response.)

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1921

TESTIMONY OF STEVEN F. VOORHEES, NEW YORK, N. Y., REPRE-

SENTING THE CONSTRUCTION LEAGUE OF THE UNITED STATES;

CONSTRUCTION CODE AUTHORITY

(The witness after having been first duly sworn, testified as follows:}

Senator King. State your name, residence, and whom you represent.

Mr. Voorhees. Steven F. Voorhees, New York; I am an architect
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and I am representing the Construction Code Authority, of which I

am chairman.

I am also speaking for Col. John P. Hogan, who is chairman of the

Construction League of the United States, so in answer to your

request I will speak for both, if that is agreeable.

Senator King. Chairman of what code authority?

Mr. Voorhees. Construction Code Authority.

Senator King. Buildings?

Mr. Voorhees. All kinds of construction.

Senator King. Who elected you?

Mr. Voorhees. I was elected by the Construction Code Authority,

which was made up of the representatives of some 29 trade or pro-

fessional associations in the construction industry.

Senator King. How much time do you want, Mr. Witness?

Mr. Voorhees. I think I can do it in 10 minutes if I can shoot

along.

Senator King. All right.

Mr. Voorhees. The Construction Code Authority is made up of

appointees from the following trade associations in accordance with

the terms of the code:

The Construction League of the United States; the general con-

tractors' division, representing the Associated General Contractors of

America; the International Society of Master Painters & Decorators,

Inc.j representing the painting, paperhanger, and decorative division;

National Elevator Manufacturmg Industry, representing the eleva-

tor manufacturing division; Cement Gun Contractors Association,

representing the cement gun contracting division; National Electrical

Contractors Association, representing the electrical contracting

division; Roofing and Sheet Metal Industries Conference, represent-

ing the roofing and sheet-metal contracting division; Mason Con-

tractors Association of the United States and Canada, representing

the mason contractors' division; Tile & Mantel Contractors Associa-

tion of America, representing title contracting division; National

Association of Master Plumbers of the United States, representing the

plumbing contracting division; National Kalamein Association,

representing the kalamein division; National Wood Flooring Con-

tractors Association, representing the wood floor contracting division;

National Resilient Flooring Association, representing the resilient

flooring contracting division; Asbestos Contractors National Asso-

ciation, representing the insulation contracting division; the National

Terrazzo & Mosaic Association, representing the terrazzo and mosaic

contracting division; Heating, Piping & Air Conditioning Contractors

National Association, representing heating, piping, and air-condition-

ing contractors' division; National Association of Marble Dealers,

representing the marble contracting division; International Associa-

tion of Contracting Plasterers, representing the plastering and lathing

contracting division; National Stone Setting Contractors Association,
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representing the stone setting contractors' division; National Building

Granite Quarries Association, representing the building granite divi-

sion; Construction News Service Association, representing the con-

struction news service division; and the Cork Insulation Contractors

National Association, representing the cork insulation division.

In addition to which the following associations are also official

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:37 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

sponsors of the code: American Institute of Architects, American

Society of Civil Engineers, American Road Builders Association,

National Association of Metal Furring and Lathing Contractors,

National Association of Building Trade Employers, National Asso-

ciation of Builders Exchanges, and American Construction Council.

Senator King. How many codes are there represented?

Mr. Voorhees. There is one code divided into divisions, sir.

Senator King. No; are there not codes for various of those units?

Mr. Voorhees. It is one code with various divisions. Each divi-

sion has a chapter, which covers the special conditions surrounding

the relations in that particular division. And one chapter, chapter

no. 1, is general for the entire industryâ€”that is to say, for instance,

the general contractors' code would consist of chapter 1, the general

conditions, and chapter 2, which happens to be their division chapter,

which covers special conditions applying only to general contractors,

and the same throughout.

Senator King. There was a witness on the stand a few days ago,

who is also a code authority member, and he challenged attention to

the fact that in the little organizations which he represented the same

vendor of commodities would be under a dozen codes, most of which

are in the building codes, or come within the categories just mentioned

by you.

Mr. Voorhees. I do not know what the code was.

Senator King. The plumber's code, as I remember it; no, he was

a hardware dealer, and he came in 10 or 15 or 20 codes

Mr. Voorhees. This code has chiefly to do with installation, Sen-

ator, and not to do with manufacturing. There are two or three

exceptions to that rule, but it is chiefly to do with the installation in

the building or in the structure.

Senator King. You do not build the houses?

Mr. Voorhees. That is under this code.

Senator King. Under this code?

Mr. Voorhees. Yes, sir. That is what I mean by installation,

design, and construction, those two functions.

Senator King. There is a separate code for cement, is there not?

Mr. Voorhees. For cement manufacture; yes.

Senator King. And for bricks?

Mr. Voorhees. That is true; entirely separate.

Senator King. And for furniture and lumber?

Mr. Voorhees. Yes; that is right.

Senator King. And for iron sheeting?

Mr. Voorhees. Yes, sir.

Senator King. Separate codes?

Mr. Voorhees. Entirely independent of this code, and has

nothing to do with it.

Senator King. You mentioned sheet roofing, did you not?

Mr. Voorhees. That is in the application to the building.

Senator King. But there is a code for that?
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Mr. Voorhees. That is part of this code, sir.

Senator King. Sheet roofing?

Mr. Voorhees. Yes, sir; roofing and sheet metal we call it.

Senator King. Would the steel plates come under that code?

Mr. Voorhees. No, sir. It is the installation; construction is the

word we use, design and construction of buildings and other types of
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structures, such as highway, dams, railroads, and so on, and so on.

The definition of the code is the design and construction of structures

such as building structures, and these other structures, both high-

ways and the so-called "heavy engineering structures."

Senator King. I was shown a draft 2 or 3 days ago prepared by one

of the Federal agencies which showed that the organizations under your

code, if I understand your code, clearly show a substantially uniform

line of costs from 1927, 1928, 1929, right on down; now, whereas in

other commodities the costs are less, and the inference was and the

statement by the representative of one of the departments was that

the heavy industries, so-called, were not reducing their costs. For

instance, a manufacturer of engines, cars, and so on, that the costs

were substantially the same and were maintained, as is contended,

and I expressed my opinion there was a sort of a monopolistic control

of those industries. Do you care to comment upon that?

Mr. Voorhes. So far as the construction industry is concerned, and

I am professionally on the buying end of the market as an architect, I

am taking bids on work, we are buying for bids at the present day

and they are far under the bids that we were taking; I am speaking

now on buildings in 1929.

Senator King. Are not brick about 25 or 30 percent higher than

they were 3 years ago in 1933?

Mr. Voorhees. I am sorry I cannot answer that question, but if

you will take

Senator King (interposing). And lumber, is not that 40 to 60 per-

cent higher, or was here a few months ago, than it was in 1933, and

even higher than it was in 1929?

Mr. Voorhees. I cannot answer those questions. Those industries

are not under our code for one thing, and, secondly, the price the

architect or owner knows is the whole price that comes in for his

house. For example, that takes those into account; namely, I have

had to professionally make an examination of the costs of buildings

of certain types in New York since beginning around 1919, and build-

ings we had designed, so I knew what they were, and the cost follows

very closely the Federal Reserve curves if you know what that curve,

of course, is. There is no particular reason for that, but that is a

fact and that is materially under 1926 in certain phases.

Senator King. I am interfering with your statement. If you care

to proceed it is all right.

Mr. Voorhees. I want to say that the code authority is made up

of representatives appointed by these various divisions I have read,

and I was elected by them. You may question why they should

elect an architect, but they were so unwise as to do that.

At a meeting of the code authority on March 8, a resolution

Senator King (interposing). What year?

Mr. Voorhees. This year, 1935; a resolution was passed urging

the extension of the act for 2 years. We sent a copy, an official

copy, of that resolution to the committee.
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Senator King. March 12?

Mr. Voorhees. Dated March 12. The meeting was held on

March 8.

Senator King. I notice here from this resolution that you recom-

mended changes?

Mr. Voorhees. Some suggested changes, and I have a few others
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that I would like to put in at the end of my testimony, if I may.

Senator King. The principle of the resolution as I read it is that it

is the sense of the Contraction Code Authority, Inc.â€”it is incorpo-

rated, isn't it?

Mr. Voorhees. Yes, sir.

Senator King (reading).

That the National Industrial Recovery act, with proper changes, be extended

for a period of at least two years after June 15, 1935.

Further,

That the act contain a provision granting immunity from civil or criminal

liability to code authorities.

Would that mean grant immunity from antitrust prosecution or

violation of the antitrust laws?

Mr. Voorhees. Not if they are within the scope of their authority.

Senator King. Have you read this new bill that has been offered?

You have, have you not?

Mr. Voorhees. I beg your pardon?

Senator King. Have you read this new bill?

Mr. Voorhees. This S. 2445?

Senator King. Yes.

Mr. Voorhees. Yes, sir.

Senator King. Did your organization construe that as to absolve

you from responsibility for violation of that act, the Sherman Act,

rather?

Mr. Voorhees. The organization did not have time to consider

the bill.

Senator King. You want any immunity from civil and criminal

liability to code authorities. Did you mean by that Likewise to repre-

sentatives of the Government?

Mr. Voorhees. You mean who are members of the code authority,

or generally? You see there are three Government members.

Senator King. The law-enforcing agencies of the Government.

Mr. Voorhees. We did not go beyond the code authority, sir.

Senator King. I see.

Mr. Voorhees. The purpose of that was we incorporated so that

we could persuade men that they could serve without being subjected

to unfair ethics.

Senator King. In the courts?

Mr. Voorhees. In the court; yes, sir.

Senator King. And the next resolution isâ€”

That the act Vie changed to substitute appropriate enforcement of the code of

fair competition other than by criminal action in the courts.

That was a clear expression, was it not, of the desire that you

should be immune from criminal prosecution under the antitrust act?

Mr. Voorhees. No sir. That had to do with our belief that

violators of the code could be more readily dealt with if necessary,

to
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Senator King (interposing). All right, proceed. You said you

â–

wanted to submit some further recommendations?

Mr. Voorhees. Yes, sir.

Senator King. Do you care to read them?

Mr. Voorhees. Do you want them now or shall I read them?

Senator King. Just as you wish. You may submit them to the
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secretary.

Mr. Voorhees. I just have a few; and it will not take me very

long to read them.

The Construction League of the United States is an organization

â–

of trade associations, not individual members, but trade associations,

and I am speaking for them. Also, they asked for appearance for

Colonel Hogan, who is chairman, and who is here, and if it is agreeable

I will try and serve both parties.

Senator King. Go ahead.

Mr. Voorhees. Again, I think it is perfectly clear, but I would

like to emphasize the fact that the code has to do with design and

construction of buildings and not with manufacture of construction

materials. That is entirely outside of this code, with two exceptions,

one is the elevator manufacturers were put under this code and the

entire process from manufacture to installation, and the same with

building granite.

Senator King. And it has been kept under your code?

Mr. Voorhees. Yes, sir. That is both manufacturing work and

installation. That is one of the exceptions.

Now the industry in 1929â€”I think these are understatementsâ€”had

something like 3 million employees directly, and 150,000 employer

units, with an estimated volume of business of about $10,000,000,000.

Senator King. It would be then substantially the same in 1928 and

1927?

Mr. Voorhees. Somewhere in that same order. Not today; today

it is probably 25 percent of that. It reaches into every village and

hamlet of the country. Some of the men on the code authority think

it is the last resort of the small business man, because there is no

restriction on a man coming into the construction industry or in

going out.

In our code we have no production features, and no requirement as

to who do the work.

Senator King. You do not favor price-fixing, do you?

Mr. Voorhees. No, sir. And I think it ought to be in fairness said,

so far as our own product is concerned, it would be almost impossible.

You know how building prices are determined. The contractor takes;

estimates, a whole group of specialists. Those are added together.

The final cost comes out of that sort of competition. I know no way

in which you could set up prices, price-fixing, that would be effective.

Also, there is the price for large purchases, I mean from the con-

struction material manufacture^ so there is none in it.

We have a warning against doing work for less than cost, but I sup-

pose anyone can give such a warning.

Senator King. Did you have open prices?

Mr. Voorhees. These chapters have an open-price filing, but it is

the exception again. In the bidding practices, the bidder is invited

and required to submit their bids to a depository for the purpose of

checking their bids to see whether they adhere to them.
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Those bids are made available to bidders, but only to the bidders,

and there is no open price in the full sense of the word.

Senator King. Those persons intending to bid have to submit their

prices?

Mr. Voorhees. No, sir; after they have bid. They file their bids

simultaneously with a depository, to check so that we can see whether
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they have adhered to the code, so that having placed a bid they shall

not have a chance to go ahead and chisel.

Senator King. Proceed.

Mr. Voorhees. But those are not submitted in advance, to any

bureau. They go in simultaneously with the closing of the bids.

Now, the benefits that we believe are in the future, and which are

somewhat evident at the present time are, first, the unification and

integration of this industry, which is so large and widespread.

And, in the second place, throughout the industry, having some

definition which we believe very greatly will improve labor relations

and will improve employer relations. We have in article III of the

code what will prove a charter for very fine industrial relations in the

industry.

One provides for the making of agreements to cover specific areas,

and a specific type of construction work, by mutual understanding

between representatives of the groups of employers and employees.

And the other one is a national construction planning and adjust-

ment board, which is composed equally of employer and employee

representatives, with an impartial chairman appointed as the presi-

dent. We are hoping that through the operations of that board we

will be able to reduce the jurisdictional disputes, which have been the

plague in the construction industry, particularly in building construc-

tion, where there is such a high specialization.

A plan has been well advanced, and when the building trades

department has settled some of its internal difficulties, which have

been very pressing in recent months, I am very hopeful that that

will be put into effect. That is one of the possibilities of being able

to unite in activities, joint activities.

So far as the employers are concerned, the matter of setting up fair

trade practices for bidding, when competitive bids are asked for, it

will be not only to the advantage of the employers, but to all con-

cerned, because a man who takes a construction job at less than cost,

has got to chisel, in the first place on quality and in the second place

on labor. That is the only way they can come out.

Senator King. Some manufacturers, I assume, judging from our

limited knowledge of human nature, are satisfied with a smaller profit

than some other organizations.

Mr. Voorhees. You are speaking of manufacturers, sir? Just get

what happens in our industry. Every job has a new assembly of

elements. It is rare that you have the same general contractor, the

same architect, and the same special contractor, such as plumbing

and plastering contractors on the same job.

On every job, practically, they are assembled for each job, and then

again reassembled, a different group, for another job.

You see, we do not have a fixed group, any more than you have the

same mechanic going through contmuously. There is not a carry-out

through.
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Now, the competition in the industry, it being free and open

competition, makes it so that the members of our industry are satis-

fied at the present time to break even. You see, there is not enough

opportunityâ€”that is what I am getting atâ€”on the competitive situa-

tion, such as where we have to face prices and can acquire a large

profit.
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Senator King. Would you say that was true with the plumber's

organization?

Mr. Voorhees. I would say so. I know of no plumbers who are

well-to-do.

Senator King. Or with those manufacturers of plumbers' ma-

terials? Is it true, that is manufacturing.

Mr. Voorhees. That is outside.

Senator King. Nevertheless, your organization is dependent upon

the plumbers' supplies, in your buildings, is it not?

Mr. Voorhees. That is true.

Senator King. You would be interested, of course, in obtaining

as low prices as you can, on commodities which you purchase?

Mr. Voorhees. Yes, sir; very definitely so.

Senator King. You think that would present among manufacturers

of plumbing materials combinations, or attempted monopolies of the

prices, or of the output, monopolistic control of the prices, or

monopolistic control of the output?

Mr. Voorhees. I think that is a temptation that always exists,

everywhere.

And, I am inclined to think from what I know, that it is not very

successful. Somebody breaks out whenever that action is attempted.

Shall I cover some of the further matters, or shall I leave them here?

They are very brief.

Senator King. Just as you wish.

Mr. Voorhees. You have referred to the matter of the liability

of the code authority, so I will pass that over.

We are suggesting, under section 2(c), the definition of "truly

representative", that that be clarified, so far as we are concerned, by

limiting truly representative to those who are regularly engaged in the

industry. In our industry a man may come in and do a little work

and then disappear. We want some further definition of that sort.

Then we would like to see some provision under the enforcement

section 12 that would permit a code authority to take the case of a

code violation directly to the United States district attorney, in the

place where the alleged infraction of the code occurred, so as to pro-

vide for a very prompt determination.

Senator King. For criminal prosecution?

Mr. Voorhees. We would prefer that they were not criminal

prosecutions, but whatever the enforcement of the law may become;

that is, I am talking for decentralization of the provision.

Senator King. That is to say, you are not in favor of making those

who are interested in the industry the judge and jury of alleged

violators of the code.

Mr. Voorhees. When those interested in the industry have

exhausted the powers of persuasionâ€”I mean honest powers of per-

suasion and nothing elseâ€”then I think they are out except as com-

plainants, if you will. No, sir; I certainly do not think that would

be well.
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Senator King. Do you believe that in being a part of your organiza-

tion you must have that insignia in order to be considered in good

standing and be competent to bid on contracts of the Government,

or municipalities, or States?

Mr. Voorhees. Our code has not provided for that provision of the

"blue eagle." Under the P. W. A. operations, as you know, the
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certificates of compliance are required.

The last suggestion we would like to make is it shall be added in

section 7â€”I think it is (b)â€”a paragraph which provides for collective

bargaining by representatives of employers and employees selected

by a majority of those voting at an election when all employers and

employees affected have been given an opportunity to vote.

Back of that, if I may just explain a moment, we provide for these

area agreements. For example, the first one was in the mason con-

tracting division in the city of New York. That was five counties of

New York City, and set wages, hours, and conditions of employ-

ment. The question that we would like to provide for is a proper

determination of what constitutes the truly representative; that is, it

seems to us that not trade associations and not unions should be dele-

gated with that unless they can properly show it. In other words, in

an industry of our sort we think another situation might be well set

up to take care of it.

Senator King. Would you favor the policy and laws to compel the

policy to be enforced that the majority may coerce or compel the

minority to accept the decisions of the rest?

Mr. Voorhees. It seems to us that that is a general provision we

are all under in all political actions. If we have the opportunity to

vote and are in the minority, we carry on even though we are in the

minority.

'Senator King. If a majority should support a policy affecting the

independence of individuals socially or religiously do you think the

majority should govern, or if a majority insists on voting the Re-

publican ticket, would you insist that the minority also do the same?

Mr.*VooRHEEs. I would limit it to actual provisions of the code.

Being a Republican I would resent that; I like to vote Democratic

occasionally.

May I leave these papers with the secretary?

Senator King. Yes, sir.

(The papers referred to will be filed with the committee.)

Senator King. Mr. Q. Forrest Walker.

(The following letter was subsequently submitted by Mr. Voorhees.)

Construction Code Authority, Inc.,

Washington, D. C, April IS, 19S5.

Senate Finance Committee,

Senate Office Building,

Washington, D. C.

(Attention of Hon. Pat Harrison, chairman.)

Sirs: The Construction Code Authority feels it necessary, so that the Senate

Finance Committee may be advised, to answer on behalf of the construction

industry the statement of the National Association of Real Estate Boards regard-

ing the application of the National Recovery Act, and particularly the attack

made by this group on the Construction Industry Code.

The National Association of Real Estate Boards sponsored a Code for Land

Development and Home Building which is still pending approval in the National

Recovery Administration. This proposed code is composed of certain functions

of recognized industries, viz., real-estate operations as applicable to distribution

INVESTIGATION OF NATIONAL, RECOVERY ADMINISTRATION 1929

and sales; construction as it applies to building dwellings for sale or rent; and

banking as it applies to transactions in mortgages. It is the uniting of these

functions of other industries used primarily to further a selling plan that forms

the basis of their claims to the standing of a trade or industry as required under

the terms of the National Industrial Recovery Act.

Home building is one of the major features of the building branch of the con-

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:37 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

struction industry. The proponents of the proposed Code for Land Develop-

ment and Home Building claim that from one-third to one-half of the single-

family dwellings are constructed by realtors. It is our opinion that less than 25

percent of the homes annually built in the United States are built by the pro-

ponents of the proposed code. By far the greater number of homes are built by

members of the construction industry.

Speculative home building has been one of the greatest disturbing factors in

the construction industry, not only from a labor standpoint but from a value

standpoint. It is largely due to this speculative feature that the various Federal

Home Loan Corporations had to be created in order that Americans could still

own their homes and not lose all their life's savings which they had previously

invested.

It has been found essential to public welfare to divorce banks from agencies

selling securities. It should be equally desirable to divorce building from those

selling mortgages thereon. Many speculative builders have derived an unfair

profit in the 3-year financing and refinancing of mortgages. To overcome the

repetition of these 3-year commissions the Federal Government has deemed it

necessary itself to grant a 15-year amortization plan. When a family builds a

home of its own it is careful to see that the house is built in accordance with its

needs and requirements. When a house is built by a speculative builder who

does not know who will purchase or live in it, the individual pride of ownership

is absent. It is the recognized function of the construction industry to construct

homes as required. It is the function of the real-estate operator or broker to

sell this structure as and when completed. The builder or contractor is a

producer; a realtor is generally a distributor.

The construction industry offers no bar nor does it prevent anyone from

operating under the Construction Code so long as the uniform rules of conduct

are observed. There appears no logical reason for separating the construction

of houses and the preparation of land therefor from the construction industry.

The proposed Code of the Land Developers and Home Builders would disrupt

all elements of the construction industry including planners, contractors, material

dealers, and labor.

The objections to the Construction Code as contained in the statement to the

Senate Finance Committee by the National Association of Real Estate Boards

present no particular problem nor work any undue hardship.

The question as to whether development of land or construction of homes is or

is not interstate commerce is amply covered in the proposed bill S. 2445 extending

the National Industrial Recovery Act.

Regarding the claini that is made that "the Construction Code seeks by defi-

nition to control activities not commercial in character" we wish to advise the

committee that certain exemptions from the Construction Code have been granted

to farmers and others; however, no exemptions have been granted which permit a

speculative builder to build homes on a different basis from that on which the

larger majority of homes are built.

Referring to the allegation that "construction is not an industry", we wish to

advise that construction is not only an industry but, in importance, is second

only to agriculture and is codified as an industry in its entirety, not as a component

part of any other industry, which is entirely in accordance with the National

Industrial Recovery Act. No stronger indication can be given that construction

is an industry than the fact that the Congress of the United States in the passage

of the Work Relief Act has used construction as a basis for work relief and re-

covery. It has always been recognized that construction is an industry. The

primary importance of the code lies not in establishing construction as an industry

but in bringing about its integration and coordination.

The National Association of Real Estate Boards asserts that "the Code

Authority of the Construction Code is not representative." The reason they

express is that the business of land development and home building is not rep-

resented. Your attention is invited to the fact that a member of that group

serves as a member of a divisional code authority of the Construction Code.

Further, under the provisions of the Construction Code, if this group qualifies
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with sufficient representation to become a chapter of the code, a representative

is automatically seated on the Construction Code Authority and becomes a

member with full privileges. As set forth above, at least 75 percent of the homes

built in this country are constructed by contractors who are members of the

construction industry as codified. The National Association of Real Estate

Boards represents less than 25 percent of home building of the country, but as
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such attempts to dominate the field of home construction.

It is alleged that "the Construction Code levies forced contributions on those

not represented in the code authority." We fail to understand on what this

point is based as to our best knowledge this group has contributed nothing to the

cost of administration of the Construction Code. The National Industrial Re-

covery Act contemplates that the expenses of administration of the codes be

borne by the members of the industry. All regulations of the Construction Code

regarding contributions to the support of code administration are entirely in

accordance with the act and with the regulations of the National Recovery

Administration covering such matters.

It is alleged that "the Construction Code is impractical because it cannot be

administered." The Construction Industry Code represents the integration of

the industry and is a charter of fair trade practice and regulations for the govern-

ment of this industry in its entirety. It consists of the basic code, known as

"Chapter I", which covers general rules and regulations for the government of

the industry and the rules governing the relations between employers and em-

ployees. In addition to this basic code, eafch division of the industry has a

separate chapter which includes rules necessary to the particular problems of its

branch. Progress in administering this code lias been more successful then has

been contemplated in the integration and coordination of so great an industry.

We have pioneered in the field of employer-employee relations in the provision

for area agreements and in the establishment of the National Construction

Planning and Adjustment Board on which industry and labor have equal rep-

resentation.

Contention is made that "the Construction Code is decreasing employment."

The allegation that the Construction Code is responsible for any decrease in em-

ployment is unfounded. In fact, the code has increased employment and cannot

in any way be held responsible for any decrease in home construction or em-

ployment.

It is further contended that "the Construction Code lias increased the cost of

construction." This cannot be substantiated as the Construction Code nor any

of its chapters provide for any price fixing or production control. The only

possible justification for making the charge that the Construction Code has in-

creased construction costs is that this code has eliminated the sweating of labor

by establishing a 40-hour maximum week and a 40-cent minimum hourly wage.

With respect to the allegation that the Construction Code is averse to public

interest because the effects of the Home Loan Bank, the Home Owners' Loan

Corporation, and the National Housing Act have been nullified by price increases

thus placing home ownership out of range of the average citizen, your attention is

respectfully directed to the fact that the Construction Code does not embrace

materials, therefore, any price increase with respect to materials must be charge-

able to some factor other than the Construction Code. May we again repeat

that the Construction Code has increased cost only by the establishment of a

40-hour week and a 40 cents an hour minimum wage. It is respectfully presented

that this increase is infinitesimal when compared with the average cost that the

prospective home buyer is called upon to pay in the purchase of a home from a

speculative builder governed by no code, particularly with reference to the original

cost of the land and the price at which it is included in the final sale. Likewise,

in the actual building of the structure the opportunity of using the cheapest

material and workmanship that it is possible to secure exists, and lastly, the

finance charges including a possible resale of existing mortgages at a discount

which is all part of the price the buyer pays for the home.

In conclusion, this attack upon the Construction Code can only be construed

as an attempt by a minority group to exclude itself from all rules and regulations

of the National Recovery Administration so that it may proceed without inter-

ference with the above-outlined practices, to the detriment of the consumer.

Respectfully submitted,

S. F. Vooriiees,

Chairman Construction Code Authority, Inc.
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STATEMENT OF Q. FORREST WALKER, ECONOMIST OF R. H.

MACY & CO., INC., NEW YORK, N. Y.

(The witness was first duly sworn by the chairman and testified as

follows:)

Senator King. Give your name and address, please, to the reporter.

Mr. Walker. Q. Forrest Walker, economist for R. H. Macy & Co.,
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Inc., New York City.

Mr. Chairman and ladies and gentlemen, I do not propose to-

take up a great deal of your time. I wish to read a brief statement

and outline our position on this particular bill.

Senator King. You represent R. H. Macy & Co.?

Mr. Walker. I represent R. H. Macy & Co., Inc., a departmentv

store.

Senator King. A department store of New York. They have a

store outside of New York?

Mr. Walker. L. Bamberger & Co., of Newark, N. J., a large de-

partment store, and we have financial interests in two other smaller

stores, one, the Davison Paxon Co. in Atlanta, Ga., and the LaSalle

& Koch Co. at Toledo, Ohio.

We appear today to present a brief statement in opposition to the

extension of N. R. A., any extension of N. R. A. which will sanction

direct or indirect price fixing and monopolistic practices by industrial

groups acting in concert under the so-called "codes of fair competi-

tion." We believe that for the duration of the emergency, there are

sound reasons for the continuation of the labor provisions 01 the present

statute, but the continuation of the so-called "fair-trade practice"

provisions as incorporated in most codes is contrary to the public

interest and should be promptly abandoned.

The broad theory of the National Industrial Recovery Act is based

on the idea that a new and wholly salutary economic system can be

constructed on the principles of benign cooperation under codes.

Slowly we are beginning to realize that when individual groups meet

to solve their economic problems, they are not dominated by broad

social purposes. Only in the ideal state will the natural and human

objectives of controlling the price-making process for selfish ends

ever be absent. It is axiomatic that the worst possible substitute for

competition is the enlightened self-interest of the industrial or trade

group. Now in its practical meaning, monopoly is not limited to a

single enterprise or to a small group; it can often be more potent when

exercised by a combination of dominant enterprises under the mask

of a code of fair competition. Beyond question, Mr. Chairman, no

single piece of legislation has done more to foster monopoly and

monopolistic practices. In this legislation we have outstripped Ger-

many in the promotion of cartels.

It is our opinion that we cannot wisely grant such broad powers to

industrial groups without setting up government machinery to direct

and control their activities in the public interest. Manifestly, it is

impossible for government to provide protection against the abuse of

power over the entire industrial front. We cannot provide regulatory

control of all industry from powder puffs to iron and steel and still

maintain economic liberty under a democratic form of government.

Therefore, the only effective public protection against the evils of

monopolistic practices under codes is the prompt restoration of the

antitrust laws.
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There is no opportunity here to outline and explain the manifold

ramifications of price fixing in nearly all codes. Perhaps mere inci-

dental comment on the use of the open-price association as a means of

price control may be helpful.

As originally conceived some years ago, the open price association

simply contemplated the filing of prices received in past transactions
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with a central authority for the purpose of affording a guide to the

actual prices at which the bulk of production had moved in a past

period. The purpose was not to suppress competition but to afford a

basis for the continuance of more intelligent competition. In the

Maple Flooring Manufacturers Association case (268 U. S. 586), the

United States Supreme Court handed down a decision which was a

forward-looking recognition of its lawful purpose. The court set

forth the guiding principle of lawful trade cooperation as follows:

We decide only that trade associations or combinations of persons or corpora-

tions which openly and fairly gather and disseminate information as to the cost

of their product, the volume of production, the actual price which the product

has brought in past transactions, the stocks of merchandise on hand, the approxi-

mate cost of transportation from the principal point of shipment to the points

of consumption, as did these defendants, and who as they did. meet and discuss

such information and statistics without however reaching or attempting to reach

any agreement or any concerted action-with respect to prices or production or

restraining competition, do not thereby engage in unlawful restraint of commerce.

There has been complete failure in N. K. A. to recognize the limits

of this decision. In neither the administrative order of June 9, 1934,

nor any subsequent action which has come to our attention, has there

been any effort to restrict the filing of prices to prices received in

past transactions. It is true that the worst features of the waiting

Seriod have been eliminated with respect to codes approved since

une 9, 1934, and also with respect to those in which open-price pro-

visions were pending prior to that date, but in the most important

codes already in force on June 9, 1934, the waiting period has been

retained. In their present form, with or without waiting periods,

the open-price associations serve no main lawful purpose. They

permit fifing of present and future prices and are not limited to past

prices. They constitute an approved device under which business

men today feel that they are at complete liberty to enter into price-

fixing agreements, express or implied, with full immunity from our

basic laws against restraint of trade. It requires an exceedingly

naive and simple faith in human nature to believe that the filing of

present and future prices does not lead to wholly unwarranted re-

straints clearly contrary to the express language of N. I. R. A.

against the promotion of monopolistic practices.

If there was ever any doubt about the price-fixing character of

open-price associations as incorporated in approved codes, that

doubt was removed by the administrative order of June 29, 1934,

relative to bids on public contracts. This order was made necessary

to meet the condition caused by uniform bids on public contracts.

When the law requires that a bid be awarded to lowest responsible

bidder, it is impossible to solve the riddle when all bids are alike.

Under this order, members of an industry were permitted to depart

from their posted prices by not more than 15 percent when bidding

on public contracts. If after investigation, it was found that the order

caused destructive price cutting, the tolerance was to be limited to

5 percent. As originally interpreted, the lower prices were to be
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made available to all buyers; but later interpretation seems to have

apparently considered good business to allow the taxpayers to bene-

fit by Government purchases at lower prices, but to extend the

principle to private contracts when conditions of purchase are the

same or very similar, is apparently considered bad economics.

Under the Book Code and the Tobacco Code, permission has been
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granted to publishers and manufacturers to control resale prices.

Under the Retail Drug Code, the price-making process has, in effect,

been vested in the drug manufacturer. Quite apart from the well-

known economic absurdity of such price control, we have been unable

to discover any provision of the National Industrial Recovery Act

which would authorize such complete abandonment of competition in

distribution.

Senator King. What do you mean exactly by that, "competition

in distribution"?

Mr. Walker. If everyone sells at the same price, at retail, there is

no competition in retail distribution. Resale price maintenance al-

ways has been held illegal by the highest courts. Its economic merits

and defects have been exhaustively argued before congressional com-

mittees and during the past 30 years Congress has always refused to

enact legislation permitting this practice.

Under some 30 codes we have permitted industries to disregard

their fixed prices when selling abroad. We have sanctioned mechan-

isms to boost prices for the domestic consumer and at the same time

have permitted complete freedom to sell at any price in foreign

markets.

It is a proven fact that during this depression the industries whose

prices have been made most flexible have suffered the least diminution

of production and employment. If we are to aid recovery, we must

facilitate free and open competition and let prices adjust themselves

naturally to existing levels of demand. When prices are rasied by

price-fixing devices and monopolistic practices, we arbitrarily curtail

the amount of goods which the public can buy. Reduced consump-

tion means lowered production. Lowered production means less

employment and mounting relief rolls. Beyond all question of doubt,

our codes with their direct and indirect price-fixing controls have

become one of the most powerful forces retarding economic recovery.

For this all-important reason, even if there were not others, the

new act should be limited to labor provisions solely. Such provisions

are the only ones of a true emergency character which require the

present attention of Congress. The time will come no doubt when

the beneficial features of the trade practice conferences of the Federal

Trade Commission can be embodied in trade association legislation

along lines which properly safeguard the public interest. Such perma-

nent legislation requires the fullest possible public discussion. It has

no emergency character and can well await further progress toward

recovery.

Now, Mr. Chairman, in view of the fact that a full presentation of

the price-fixing devices in codes would take days and tax the strength

of the committee as well as the witness, I want to request permission

to incorporate in the record my address of June 9, 1935, against price

fixing at the time of the public hearing of the N. R. A., if you have no

objection.

denied

governmental buyers. It is
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Senator King. There is no objection and it may be inserted in the

record.

(The address referred to is as follows:)

The Case Against Price Fixing Under Codes

Address by Q. Forrest Walker, Economist of R. H. Macy & Co., Inc., at public

hearing on price fixing before the National Industrial Recovery Board, at
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Washington, D. C, on January 9, 1935

This is the most important public hearing ever held under the National Indus-

trial Recovery Act, because it deals with the basic principles of the competitive

system. Economic liberty rests on the right of private contract, and the essence

of all private contracts is the price. We have long recognized the necessity for

abridgment of the right of private contract in the railroad and public-utility

fields, because these industries naturally are vested with monopolistic charac-

teristics. Both Federal and State Governments have intervened in our economic

life to set up certain minimum labor and public-health standards. It has also

been our public policy to protect freedom of contract in industry and trade from

impairment and possible destruction by monopoly. Prior to this act the essential

aim of government has been to preserve and enlarge individual opportunity and

to stimulate private initiative by promoting price freedom.

individual against group self-interest

The competitive system is not wholly perfect, but it is the only economic

system consonant with the spirit of democratic institutions. Under the National

Industrial Recovery Act we have sought to improve, and possibly to supplant,

this system by a new economy, based on the theory of benign cooperation. This

theory is not new, for it has been tried again and again by all commercial peoples.

Economic history is replete with the records of its failure. Economic institutions

can be torn down and rebuilt, but there is no possibility of reconstructing human

nature. We are beginning to understand that when individual groups gather

to plan their economic salvation, they are rarely dominated by a broad social

purpose. The natural and thoroughly human objective is to control and regulate

the price-making process for the benefit of the group rather than the general

public. If we cannot trust the self-interest of the individual in price making,

the worst possible substitute is the enlightened self-interest of the industrial or

trade group.

CODES FOSTER MONOPOLY

Our codes are chiefly charters for the elimination rather than the improvement

of competition. We have wandered far from the original purpose of eliminating

unfair competition based on starvation wages, unduly long hours, and child labor.

The prime objective of the so-called "business statesmanship", which urged

relaxation of our antitrust laws, has been to limit, abridge, and circumscribe price

freedom or private contract by nearly every direct and indirect restraint which

human ingenuity could devise. Beyond question, our codes tend to foster

monopoly and monopolistic practices, and they harass and oppress small enter-

prise through the economic tyranny of trade majorities. We have largely

removed the price-making process from the "Collective wisdom, error, judgment,

and mistakes of a free market", and we have placed upon government the impossi-

ble task of protective intervention at the crucial points of competition on a

million business fronts. If we persist in price fixing, our benign cooperation

must be displaced ultimately by a malign paternalism which will arbitrate the

economic destiny of all private enterprise.

FREE-BORN AMERICAN ENTERPRISE

It is probably not a mere coincidence that the decline in industrial production

in 1934 closely followed the practical completion of codification. The plain fact

is that our codes have become complicated mechanisms for artificial, arbitrary,

and capricious price controls. They have increased price disparities and set up

in the business structure a new series of stresses and strains which threaten eco-

nomic equilibrium. They shackle industry and trade at a time when credit is

superabundant and when deferred demand for the products of industry, due to

the depression, is at the highest peak in our business history. They have raised
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prices, retarded physical production, and delayed improvement in employment

conditions. We may well paraphrase Rousseau and say: "American enterprise

was born free under our Constitution; and everywhere it is in chains."

THE BARE, CRUEL PACTS

It is reported that a recent analysis of the 677 codes and supplements now in

effect shows that 51 prohibit "destructive price cutting", 96 provide for minimum

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:37 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

prices in emergencies only, 12 give power to the code authorities to establish

minimum prices with cost restrictions, and 352 prohibit selling below cost. In

at least 137 codes we find open-price associations. Many codes restrict produc-

tion and several limit new investment in the industry. Scores of others restrict

selling terms and otherwise raise prices and costs. When the historian of the

future examines these charters of price slavery, he may conclude that the chief

objective of American business in 1933 and 1934 was to make profits by selling

below costs. He may marvel at the strange spectacle of the country which gave

mass production to the world seeking to freeze its costs at the low production

levels of this depression. Perhaps he will write another chapter to show once

again how a great commercial nation has tried the futile experiment of attempting

to solve its problems by regulation and control of pricesâ€”the symbols but not

the causes of economic maladjustments.

THE SIMPLE FUNDAMENTALS

Since the main purpose of this hearing is to discuss basic principles, it may be

helpful to consider price fixing in its broadest aspects and then proceed with analy-

sis of particular price restraints. In all of our price-fixing experimentation under

these codes, we have largely ignored the simple fundamentals of competitive

price making. The economist defines price as exchange value expressed in terms

of money. In other words, it is the monetary expression of the meeting point of

supply and demand. We may of course change the monetary yardstick, but that

action does not solve the fundamental problem. We should know that unless

we can control the supply of and the demand for goods and services, all efforts

to fix and control prices are grave economic blunders. This is not esoteric dogma,

unless the plain truth is esoteric. More than a century ago, Pelatiah Webster,

in his Political Essays, said:

"It is not possible to form a limitation of prices which shall be just and there-

fore the whole scheme necessarily implies injustice * * * It is not more

absurd to limit the precise height to which a ship shall be fixed at a wharf, where

the tide is constantly ebbing and flowing. A great force will be required to keep

the ship from rising or falling with the tide, and a mighty little use to pay for the

trouble; besides the probability of more severe damage which the ship must incur

by the application of the necessary force. * * *

REVIVING THE TRUST AND POOL ERA

Under many of these codes we have attempted to harness the economic tides

by a wide variety of production controls. We place limitations upon machine-

hours, the number of shifts, the installation of new equipment, assign quotas,

fix basing points, and otherwise restrict production by all of the time-worn

monopolistic devices which flourished in the trust and pool era prior to the Sher-

man Act. We have raised prices by these methods, but we have also choked the

demand which we cannot control. These devices are doomed to economic failure

because they can operate only to foster special privilege, destroy initiative and the

opportunity for private profit. We cannot safely grant such power to code

groups, because, in effect, it is the grant of power to control prices. Our so-called

business statesmanship" has created a system which, if not promptly abandoned,

must ultimately compel complete governmental control of private business.

PRICE FIXING IS A PROP

One of the chief objectives of our code makers has been to prohibit "destruc-

tive price cutting." It is important to understand the precise meaning of this

term. We may dismiss from consideration all price cutting undertaken with the

intent and effect of fostering or promoting monopoly. Adequate legal means

have always existed to prevent this practice. Clearly, this is not the kind of

price cutting which the code makers have had in mind. Close examination of

code hearings shows that this term chiefly connotes the objections of particular

groups within an industry to the prices of other groups. We have built up a
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strange economic doctrine to the effect that a competitive price lower than that

of the dominant group within an industry is necessarily an unfair price. We

have sought to remove the normal hazards of business competition and substitute

a price-fixing prop. Under several codes price-fixing devices have been adopted

which effectively prevent or retard the building of increased volume by lower

prices. Our codes operate to raise instead of to lower unit costs.
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WHEN IS AN "EMERGENCY "t

In 96 codes price fixing is to be invoked only in emergency cases. The plea of

emergency is the perennial demand of the high-cost producer and the price fixer.

In several industries which have been granted emergency-price protection, the

alleged emergency is a chronic condition. In itself, it is not the peculiar product

of this depression. If there was ever a time when governmental policy should be

directed to avoid the dangers of artificial price disparities, it is in the early stages

of recovery from a great depression. Nascent demand is never more easily de-

stroyed than when it is hemmed in by price barriers.

We have never hitherto supported the doctrine that internal trade can be

promoted by setting up the counterpart of protective tariffs in each branch of

domestic industry and trade. The most specious plea advanced for emergency

price protection is that it is needed to meet the code minimum wage requirements.

If A and B pay the same wages, neither A nor B needs special price protection

because the increase in labor costs, if properly enforced, applies to the whole

industry. If they represent the marginal fringe of industry and cannot exist

without price protection, it is not sound public policy to Bupport such groups.

There is no reason why an entire industry should be hamstrung to protect its

marginal fringe from the cost burdens of the low minimum wages of the codes.

THE GENTLE ART OF PROTEST

We should not overlook the special activities of code groups in the gentle art

or promoting an emergency. Recently we received a letter from one code

authority asking us to send a telegram to Washington urging that the industry

be granted price fixing. The letter very helpfully stated just how our telegram

should read, but it also cautioned us not to follow the exact wording because

that might create suspicion of collusion. Some months ago, after an official

statement against price fixing, it was reported that a deluge of protests reached

Washington. This is a perfectly natural result for the price fixers are the best

organized of all industrial or trade groups. Within an industry, the opposition

of certain groups to price fixing must often be carefully concealed for fear of

antagonizing important groups. The consuming public, except perhaps State

purchasing agencies, is altogether too unorganized and inarticulate to give

effective support to the restoration of price freedom.

ARBITRARY AND CAPRICIOUS COSTS

In nearly half of our codes we prohibit sale below costs. There are wide

variations in the determination of these costs. Some codes stipulate that the

minimum prices shall be "fair and reasonable." Others set the minimums at

the "lowest reasonable cost of production," the cost of the "lowest cost repre-

sentative firm" and the "weighted average cost." All of these average or typical

costs are inherently arbitrary and capricious. We know that many efficient and

favorably located plants have costs below the averages. When we establish such

"floor levels" we give the low-cost firms great financial advantage and we per-

petuate in the marginal groups production activities which sooner or later intensify

the competitive problems of the industry. Recent suspension of this price-fixing

plan in the lumber industry is a belated but wholly encouraging recognition of

the fallacy of such plans.

THE COST-FINDING RIDDLE

In the majority of the manufacturing codes the minimum price for competitive

purposes is the manufacturer's individual cost. In general, these costs are to

be determined by uniform and standard methods of accounting, approved by

independent accountants, or the code authority itself, and subject in each case

to the final approval of the Administrator. In manufacturing there is usually

little difficulty in ascertaining raw material and direct labor costs, but the deter-

mination of a proper basis for computing overhead costs is an intricate and
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difficult problem. In cost formulas some allowance for overhead is usually man-

datory and if the Recovery Administration is to approve these costing methods,

it is required to give its sanction to arbitrary and uniform percentages or allow-

ances for this important item in costs. Fortunately, few of these standard

systems have been approved by the Recovery Administration. We may illus-

trate the price-fixing dangers in such formulas from the standard cost methods
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recently approved for one industry.

UNCLE 8AM AS "COST ACCOUNTANT"

The details of this formula have been printed in a booklet which was circulated

to the industry. In giving examples of the determination of coats, a 60 percent

allowance for overhead costs is used, although the fixed minimum allowance for

overhead is set at 33H percent. At page 2 of the original draft, we find this

statement:

"Any concern actually able to produce their product at a cost less than 33}$

percent above the total cost of raw materials and direct labor will be compensated

through the additional margin of profit between cost and selling prices.

At page 2 of the final release, there is this comment:

"However, no percentage shall be used less than 33H percent even though the

actual budget figures would suggest a lower percentage figure."

The booklet does state, however, that â€¢the low cost manufacturer may obtain

relief if he is willing to submit his figures to an agency of the code authority and

prove that he can properly figure a lower overhead cost. Obviously, there is no

encouragement for him to take this course of action when the code authority is

composed of his principal trade competitors. We can, of course, eliminate much

ignorant and stupid pricing by more intelligent costing; but there is grave danger

in uniform costing which requires a fixed minimum addition for overhead costs.

The onus of fixing the overhead allowance, or a substantial part of the final price,

is placed directly upon a governmental agency. Morever, the uniform percent-

age must inevitably be an arbitrary and perhaps capricious allowance which sub-

stantially usurps the right of private contract, even though cumbersome processes

of administrative relief are provided.

CONSTANT OR VARIABLE COSTS?

The fundamental defect of all cost restrictions, however, lies in the complete

failure to recognize differential and residual costs and joint costs. In less techni-

cal language we may say that certain costs in manufacturing are relatively

constant regardless of the volume of business done, and other costs vary directly

with volume. We describe joint costs as those costs incurred in connection with

production of byproducts. We cannot here discuss the refinements of cost ac-

counting, but we can illustrate the broad significance of constant and variable

costs. Certain costs are fixed or constant, such as real-property taxes, deprecia-

tion, part of maintenance, etc. Other costs, such as material and direct labor

costs vary with the volume of output. Within a single industrial group, there

are wide variations in these two kinds of costs and in the single company producing

several articles there are also wide differences. The plant constructed in a period

of high commodity prices has a heavier dollar depreciation burden than one

constructed at low costs. Property taxes are often high in one locality and low in

another. Similarly, dollar depreciation of equipment varies from plant to plant.

It is a fundamental error to extend a cost restriction beyond the cost of materials

and direct labor, because every dollar of income over and above these direct

costs contributes to the reduction of overhead costs. For the most part, all

cost restrictions, if enforced, constitute crude and absurd restraints upon com-

petitive industry. They are the playthings of impractical theorists and far more

dangerous to the public interest than the natural intuitions of business men.

WHAT DOES THE FIRST CAR COSTT

We have given scant consideration to the practical implications of these cost

restrictions. Unit costs are functions of production. The first automobiles which

come off the assembly line could not be sold if the minimum price were fixed at the

instant cost of production. The producer never knows whether the price asked

will repay cost until he knows the number of units he can make and sell. If he hag

overestimated demand, every single car may be sold below its true cost for several

months, perhaps years, before he builds a production volume which will show a

profit. If a manufacturer wants to sell below his costs during a slack season, to
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keep his plant organization intact, he is violating his code. Again, if he wants to

out below total cost to stimulate demand in the hope of getting enough additional

volume to achieve a final profit on his entire output, he has been guilty of a code

violation. As it has been said, "It is often less costly to produce and sell at a loss

than not to produce and sell at all."

"a rose bt any other name"
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Generally, these cost restrictions constitute the rankest kind of economic

quackery. They operate to kill initiative and prevent adjustment of price to

existing demand. They are the product of emotional strain and half-baked ideas

of the economic nature and significance of industrial costs. We need not bandy

words in an effort to differentiate this kind of price fixing from other types. We

may attempt to sanctify it with euphonious names of one kind or another, but the

fact remains that underneath it is insidious price fixing.

1,600,000 MUTUAL SPIES

One would be perversely blind not to recognize that violation of these pro-

visions has been widespread, that no effective machinery has been or can be set

up by the Government, and that no effective machinery has been or can be set

up by anybody to detect and punish violators. In the retail trade, this is especi-

ally true. It is impossible without an enormous and costly organization to

police the 1,500,000 retailers throughout the United States. Nor can trade

policing be substituted for impartial but impossible Government enforcement.

Merchants should not be put to spy upon each other. Such a system breeds

ill will, animosity, and favoritism. Local code authorities cannot, by the nature

of their composition, be impartial or be permitted to determine who should or

should not be prosecuted for violation.

At the first public hearing on the Retail Code, we stated:

Trade "lynch law" administered by competitors, may be substituted for the

present procedure of fair and orderly investigation by an impartial and responsible

public body.

Experience has amply justified that warning. Nor can these price-fixing pro-

visions, particularly in the retail trade, be policed by manufacturers. In the

drug trade, where this iB done to some extent, it enables the organized manu-

facturers to coerce small retailers into obeying their price-fixing mandates with

the alternative of prosecution or immunity in the hands of the manufacturers.

REMEMBER PROHIBITION?

The whole system breeds oppression, hypocrisy, evasion, trade feuds, and a

trade-feudal system, and above all, that contempt for law which inevitably

follows widespread nonenforcement. Moreover, if these price-fixing provisions

could or should ever be enforced, we would have to build many more penal

institutions to house the code violators.

AS TO CASH DISCOUNTS

Price fixing in manufacturing codes has not been limited to the establishment

of floor levels, or minimum prices. In scores of codes we have fixed arbitrary

cash discounts, and in many instances we have reduced discounts which have been

accepted practice for many years prior to this depression. There has been

general failure to recognize that so-called "cash discounts" are not merely com-

pensation for prompt payment of invoices, but rather a method of pricing. We

need not repeat the arguments we have made so often in code hearings. Even

if we concede there have been abuses, there is no known method of setting uniform

discounts which does not result either in hidden price increase or in wholly unjus-

tified encroachment upon the right of private contract. We can build a dam

across the stream of bargaining, but the water inevitably rushes over or around

or seeps through.

"open covenants" to fix prices

Perhaps the most dangerous of all price-fixing devices in manufacturing codes

is the open price association, now incorporated in approximately 137 codes. We

outlined our objections to this form of price fixing in some detail at the group II

hearing last March. Since that time there have been minor changes which have

met some of our objections, but they have not materially altered the price-fixing

INVESTIGATION OF NATIONAL. RECOVERY ADMINISTRATION 1939

character of these open price associations. The administrative order of June 9,

1934, has not been extended to cover open-price associations incorporated in prior

codes. In a large number of industries, the waiting-period device is still retained,

and prices of all vendors are filed with the code authority and not with a dis-

interested third party. There has been complete failure to observe the guiding

principles set forth by the Supreme Court in the Maple Flooring Manufacturers'
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Association case (268 U. S. 586). We have not limited the filing of prices to past

transactions, but we have made the open price association the method for pro-

moting collusion on present and future prices. We have permitted this method in

a wide range of industries where its use can foster only monopolistic practices.

It should be promptly stricken from all codes and only reinstated when properly

circumscribed to prevent unlawful use. The need for this change is apparent to

all purchasing agents because never before has there been such striking uniformity

of prices for important commodities.

RETAIL PRICE-FIXING SCHEMES

We may now turn to a consideration of price-fixing devices in the more impor-

tant retail codes. In the general retail code the bottom limit of competition is net

invoice cost or market, whichever is lower, plus 10 percent to partially cover labor

costs. In the Retail Drug Code, it is fixed at the manufacturers wholesale list price

in dozen lots. In cigarettes we find a cost-plus basis and in cigar retailing, the

manufacturer's list price. In the book-selling trade, the principle of resale price

maintenance is approved. In retail lumber, coal, groceries, and automotive ve-

hicles there are various price restraints on competition. At this hearing, we may

discuss only some of the basic principles of price fixing found in these codes-

"one man's meat"

Inconsistently, the most ardent retail supporters of the loss limitation section

in the general retail code are bitterly opposed to all forms of price fixing in manu-

facturing codes. The purpose of article VIII of the retail code is to eliminate the

use of loss leaders. No greater tempest in the distribution teapot was ever brewed

than this contest over loss leaders. It is difficult to get any common agreement

as to the accepted meaning of the term. It may mean the sale of an article below

net invoice cost, below net invoice cost plus the average cost of doing business in

the trade, or below net invoice cost plus the average selling costs of the individual

retailer. These conflicting viewpoints are very delicately reconciled in the retail

code in this language:

"In order to prevent unfair competition against local merchants, the use of the

so-called 'loss leader' is hereby declared to be an unfair trade practice. These

'loss leaders' are articles often sold below cost to the merchant for the purpose

of attracting trade. This practice results, of course, either in efforts by the

merchant to make up the loss by charging more than a reasonable profit on other

articles, or else in driving the small merchant with little capital out of legitimate

business. It works back against the producer of raw materials on farms and in

industry and against the labor so employed."

In subdivision 1 of the same section, it is stipulated that the selling price should

include an allowance for the actual wages of store labor and this allowance has

been fixed at 10 percent. Subdivision 2 practically denies this so-called "protec-

tion" to retail establishments in small communities which are not a part of a

larger trading area.

A THEORETICAL AND PRACTICAL IMPOSSIBILITY

Seldom indeed has so much economic sophistry been packed into a single code

provision. Every intelligent merchant knows" that very little merchandise,

except in normal clearances, is sold below net invoice cost. This fact is con-

firmed by every comprehensive official and private investigation. It is, of course,

true that a very large amount of merchandise is sold below net invoice cost plus

the average cost of retailing and a still larger amount is sold below net invoice

cost plus the selling costs of the smallest retail units. We have said that price

fixing is a theoretical and practical impossibility in manufacturing when supply

and demand cannot be controlled. Similarly, in retailing, there is no method of

controlling the excessive multiplicity of selling outlets, nor of regulating retail

competition by control of price. It is futile policy to attempt to remove thou-

sands of inefficient retail units from the normal inescapable hazards of competition.
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PRICE FIXING HITS THE "INNOCENT BYSTANDER"

Moreover, it should be noted that although the claimed and sole purpose of

the minimum price provisions as stated in the quoted preamble is to eliminate

the so-called "leader", nowhere defined, the price prohibition is in fact directed

against every one of the hundreds of thousands of articles dealt with in the retail

trade, whether trade marked or not, branded or otherwise, comparable or non-
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comparable with other merchandise, and wholly without regard to whether or

not, under any possible definition, the goods could be regarded as a "loss leader."

An undefined evil is set up with respect to one type of merchandise in order to

accomplish a different object, i. e., price restriction on every item in practically

every merchant's stock without regard to the basic principles of his operation or

his customers' needs.

A PREMIUM FOR STUPIDITY

When we set up a legal minimum, we remove the economic penalties of direct

loss for engaging in ignorant and stupid price competition. We place a premium

upon merchandising stupidity. Retailers are tempted to seek trade by advertising

that their prices are the lowest permitted by the retail code.

DISCRIMINATION AGAINST LOW-COST 8T0RE

Statistics prove and nobody can fairly deny that a cash-and-carry store render-

ing a limited service can do business at less cost and afford to sell goods cheaper

than a credit and delivery store or one which gives more service.

The high-cost operator under the code can select certain articles in his stock

and advertise them at the code minimum, with the assurance that the low-cost

operator cannot offer the goods at a lesser price which should reflect the normal

and proper differential between the cheaper and more expensive methods of

operation. This enables the high-cost- operator to give the false impression that

he can and does sell his merchandise generally, plus his added service, at as cheap

a price as the low-cost competitor.

CODE ACTUALLY MULTIPLIES "PRICE LEADERS"

Minimum price fixing has thus created a new form of unfair trade practice by

the creation of deceptive "stop-loss leaders." The efficient and economic low-

cost operator has been deprived of the right to protect himself from the false

impression thus created. Before the code, by the application of the natural price

corrective based on the inherent differential in cost of operation, such uneconomic

price raids ended quickly. Now, exploitation by the high-cost operator at the

expense of his competitor and, ultimately, the public, is encouraged and this form

of uneconomic warfare is waged on a wider front and over a longer period. There

is no social good in subsidizing the competition of the marginal fringes of retailing.

LOS8 IS ITS OWN BEST MEDICINE

The sale of merchandise below net invoice cost is not fundamentally different

from expenditure of an equivalent amount for advertising. If a merchant spends

too much for advertising, or if he sells too much merchandise below cost, he suffers

the normal economic penalities of such action. If either form of advertising is

productive of additional volume in sufficient amount, it permits lower prices for

the aggregate of the merchant's stock. In both retailing and manufacturing,

the sale of particular articles at or below cost is wholly economic if the final re-

sults are commensurate with the expenditure. When a legal minimum is set and

enforced, it causes many articles which formerly bore profitable margins to be

sold at the minimum price; and in the last analysis we have simply shifted the

incidence of the advertising expenditure. There is no final net gain to either the

small or large retailer. Some men are born merchants; others become merchants;

and the remainder cannot be made merchants by legislation or by code.

OVERCHARGING FORECASTS BUSINESS FAILURE

The statement that sale of particular merchandise below cost results in over-

charging on other merchandise is a rank misrepresentation of the elemental

facts of merchandising. It assumes not only an extremely gullible public, but it

ignores the nature of competition in retailing. The aim of every true merchant

is to find the price levels which will move the maximum quantity of goods at the

greatest aggregate profit. There is no quicker road to business failure than to
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ignore competition and overcharge the customer. It would be just as rational

to claim that when style changes cause the disposition of a stock at a loss, the

retailer overcharges his customers on the popular and fast moving items. This

wholly untenable theory has no recognition in manufacturing and it is not recog-

nized by any intelligent retailer. It has been the stock "argument" of price

fixers for more than a generation.
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ALL BET AIL MERCHANTS KNOW

All retail services, like manufacturing production, are produced under conditions

of constant, variable, and joint costs. When we fix the limit of retail competition

at net invoice cost plus 10 percent, or at any other arbitrary and uniform per-

centage, we are setting up legal barriers to the operation of these costs. Few

retail organizations have developed their costing to the point which permits mathe-

matical application of the principle of differential costs. Most real merchants

have only an intuitive knowledge of the subject. But we all know that a sub-

stantial part of retail profit is obtained by sale of large quantities of merchandise

at prices which permit only a slight margin above the cost of goods and direct

selling expenses. On this basis there are hundreds of individual articles which

can be sold advantageously at less than cost plus 10 percent. In a strictly cash

retail business, most of these costs are lower than in a credit business and the

limitation constitutes a direct discrimination against the cash method of retail

operation. There is no economic wisdom in denying any retailer the right to

determine his own prices in any lawful way which may increase his profits. This

provision in the retail code is price fixing of exactly the same nature found in the

cost restrictions of the manufacturing codes.

PUBLIC SERVED BY LOW "JOINT COSTS"

The theory of joint costs is applicable to all multiproduct retailing. It would

not be considered sound practice to prohibit the manufacturer who produces

byproducts from selling those byproducts at lower prices than the competing

manufacturer who produces the same article as his principal product. We have

never accepted the principle that the integrated producer is to be denied the right

to sell all parts of his output at whatever price his differential and joint costs

may permit or may make necessary. We have never protected the single product

manufacturer from the competition of the multiproduct manufacturer, except in

the case of unreasonable restraints under the antitrust laws. The primary

objective of economic policy hitherto has been to set up no barriers to the reduc-

tion of costs and prices in order to promote greater consumption, more production,

and more employment.

TAIL WAGS DOG

In our distribution codes we have denied this basic principle. We have set

up special price protection in the Retail Tobacco Code, when only about 20 per-

cent of the tobacco products are sold in stores which are exclusively tobacco

stores. In the trade-book field, only about 30 percent of the output is sold by

the exclusive bookstore. In the drug field, a substantial part of the retail sales

are made by units other than drug stores. We have attempted to prohibit the

application of differential and joint costs in multiproduct retailing in order to

protect the highest cost segments of the retail trade. In the Book Code and in

the Tobacco Code we have accepted the principle that the tail must wag the

dog, and the general public must pay the bill.

IN DRUG STORES FOR INSTANCE

We spend the taxpayer's money to study the facts of distribution and when

we draw distributors codes we proceed to ignore the facts and set up systems to

extract unnecessary additional sums from his pocketbook. The retail drug trade

survey is a case in point, although part of the expense was financed by the industry.

The typical drug store is a multiproduct retail establishment. According to the

St. Louis survey, only 12.2 percent of the volume of selected stores was obtained

from sale of packaged medicines, 3.2 percent from hospital supplies, 5.4 percent

from sundries, 8.5 percent from toiletries. Over 26 percent of the business was

from very profitable fountain trade and about 19 percent from tobacco depart-

ments which are distinctly profitable. The package-medicine department, which

is one of the focal points of code price fixing, was found to be very profitable,

although many individual items were sold at very low prices. The toiletries de-
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partment was in the "red" for the stores as a group but some stores showed a

email net profit. In drug store operation, the profitable departments carry the

unprofitable departments. In this trade we fix the bottom limit of retail compe-

tition at the manufacturer's dozen-lot price and many manufacturers had no

dozen-lot price before this code. Simply stated, the policy means that it is

deemed unsound to let any profitable department bear the expense of advertising
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incurred in the low-margin departments. The plea for price fixing was based

on the allegation that the retail drug trade was threatened with extinction by

competition of loss leaders. Yet the undisputed facts show that no branch of the

retail trade has a lower business mortality rate.

A GOOD SMOKE, A GOOD BOOK

The' typical book and tobacco stores for which price protection has been estab-

lished are not the multiproduct stores, but bookstores sell a minor part of the

trade books and tobacco stores sell a still lesser part of the tobacco products.

In books, only a few titles have ever been subjected to severe price competition

and there has always been opportunity to obtain profits of substantial amount on

a wide range of titles. Many outside factors such as the radio and the movies

have been responsible for most of the troubles of this trade. In tobacco products,

"we have an infinite variety of retail outlets, such as drug stores, news stands,

hotels, restaurants, etc. Their joint costs and differential costs are such that

they have always been able to make satisfactory profits by selling at lower prices

than the exclusive tobacco store.

MANUFACTURER COERCES RETAILER

But the cardinal error of policy has been the grant of power to manufacturers

to fix retail prices. In the drug and cosmetic trade, manufacturers have sought

to fix and control retail prices. The dozen-lot provision gives them power to

alter at will the basic prices. Since thousands of drug and cosmetic articles are

bought in greater than dozen lots by most drug stores, we have given effective

control of price to the manufacturer. In the Book and Tobacco Codes we have

sanctioned systems of resale price maintenance. At the group II hearings last

March we presented the bare outlines of the argument against this form of eco-

nomic stupidity. It may again be useful to summarize very briefly from that

statement.

RESALE PRICE FIXING ILLEGAL

Resale price-fixing agreements have been held consistently by our highest

court to be either unlawful restraints upon common law rights of alienation or

unlawful restraints of trade under statutory law. Powerful lobbies of price-

fixing manufacturers have sought unsuccessfully for over a generation to obtain

legalization of this method of price fixing by Congress, and each attempt has been

a flat failure. The only important retail proponents have been the booksellers

and the retail druggists, and the latter have been largely the mouthpiece of the

manufacturer. Farmers, consumers, and organized labor and intelligent retailers

everywhere have opposed this method of making the retailer a vending machine

for the manufacturer.

UNIFORM PRICE UNFAIR TO CONSUMER

There are many powerful economic arguments against resale price fixing but

our present purpose will be served best by emphasizing only one. Resale price

fixing assumes that the manufacturer can fix fair uniform prices for all retailers

who handle his product. No manufacturer knows true retail costs of selling

particular items, nor has he any way of determining what percentage of profit is

fair and reasonable. No uniform price can be a fair price because the costs of

selling at retail are largely lost in the intricate maze of differential and joint costs

and cannot be determined except by detailed analysis of each case.

SELLING COSTS VARY WIDELT

Retail selling costs differ widely in small areas because of differing types of

retail outlets such as department stores, grocery stores, drug stores, specialty

stores, gift stores, etc., because of differences in types of service rendered such
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as cash and carry, cash and delivery, credit and delivery and full and limited

service to the customer; because of wide variations in rapidity of turnover; and

because of the infinite differences in managerial ability. Any uniform price

denies the principle of differential and joint costs in distribution and inevitably

it is fixed at the level satisfactory to the full-service and highest cost distributors.

SUBSIDIZING HIGH EETAIL COSTS
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It constitutes a subsidy to high cost retailing and freezes prices at levels which

immeasurably delay progress toward cheaper and better methods of distribution.

Price fixing in the Tobacco Code prevents greater production and works back

eventually to the grower of tobacco leaf. In the book trade it makes the reading

of new books practically, prohibitive to great masses of people and it penalizes

authorship by reducing sales and royalties. We have subsidized culture by

making it too expensive for the common people.

SUMMARY

The road to price freedom

In conclusion, we may appropriately summarize our basic objection to all

forms of price fixing found in these codes of strangled competition.

We have reached a point in our business recovery where price fixing constitutes

an insuperable barrier to continued recovery.

Neither industry nor trade can make any notable progress half-shackled and

half-free.

We cannot remove the leavening forces of competition without some adequate

substitute.

That substitute is neither economic combinations under codes which foster

monopoly and monopolistic practices nor is it progressive encroachment of

government upon the right of private contract.

Prices are merely the symbols but not the causes of economic maladjustments.

If we cannot control supply and demand, we cannot achieve economic control

of prices.

Our price controls have thrown the economic system out of balance.

They aro intended to, and actually do, raise prices, even when imperfectly

enforced.

Partial enforcement causes gross unfairness.

Increased prices reduce consumption which, in turn, reduces physical produc-

tion and employment, and the alleviation of unemployment was the main objec-

tive of this act.

Price fixing ignores and denies the fundamental laws of joint, differential, and

residual costs.

It stifles individual initiative and engulfs private enterprise in a morass of

doubts and fears.

Our economic wealth was created by the application of time-tested principles

of political and economic liberty.

To preserve it from the insidious forces of destruction, we need to turn at once

to price freedom in both production and distribution.

Senator King. I would like to ask a question. I have read your

address, and I think it properly should go in the record. You ex-

amined, as I recall from that address, as well as from your testimony

today, many of the codes?

Mr. Walker. Yes, sir.

Senator King. That have been promulgated?

Mr. Walker. Over 300 codes of the manufacturers from whom we

buy; we are directly affected by those codes.

Senator King. You have examined those?

Mr. Walker. Yes, sir; and many others besides.

Senator King. Many others. To what extent did you find in the

codes the following practices: open prices?

Mr. Walker. About 137 codes. That is the last count I made.

It is rather difficult to keep up to date on those things. The last

count I made I believe showed 137 codes that had the open-price
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associations. I think, Mr. Henderson, the research director of the

N. R. A., published the complete story at the time of the last hearing.

That is the document [indicating].

Senator King. You have seen this document [indicating]?

Mr. Walker. Yes, sir. I am not sure that he gives all the open-
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price associations there. I compiled my list by counting the number

in one trade service.

Senator King. Just pardon me one moment. He states that 560

of the 677 codes. I am reading from part 3, page 101, have some sort

of provisions relating to nunimum prices and cost methods, and then

analyzes others and breaks down that generalization.

Mr. Walker. Yes, sir. That does not give the exact number of

open-price associations as such. I think my figures are substantially

accurate. Before the general order was issued that I mentioned a

few moments ago, there were 68 codes approved with waiting periods

varying all the way from 48 hours to 10 days. I am not up to the

minute on what has happened since that time with respect to the

other codes, but my best guess is about 137.

Senator King. Do you regard selling below cost as being a proper

inhibition in the code? He states, as I see here, 403 of the codes of

the 677 codes have provisions prohibiting it.

Mr. Walker. Mr. Chairman, the first question you have got to

answer on a prohibition of that kind is what is cost. And in the 37â€”

I think it is 37 and odd-â€”approved accounting systems, approved by

N. R. A., we have attempted to define the determination of cost.

And there is never any real difficulty in ascertaining the direct cost of

labor and the direct cost of raw materials. The difficulty always

comes in the estimation of overhead costs, because no one knows what

his overhead costs are* going to be until he knows how much he can

produce and how much he can sell. But in many of these codes

under standard and approved accounting systems, approved by offi-

cials of the N. R. A., we have definite stipulation regarding the

amount of overhead which may be included; specifically the Builders'

Supply Code, I believe, is one of them. In the Paint and Varnish

Codeâ€”I may not have the correct technical titleâ€”raw materials are

to be priced on the basis of reproduction values. In other words, if

I buy linseed oil at 6 cents and the current price is 10, or whatever it

might be, in figuring my cost, if I am a paint manufacturer, I am re-

quired to take that current replacement value. That provision I

think has been incorporated in several other codes. In the graphic

arts industry we have gone much further.

This week I received a pamphlet of perhaps 100 pages, with types

of every kind of engraving done in the United States, and with the

suggested prices which should be charged for every one; also prices

for quantity; and accompanied by a letter from the code authority

saying that if this schedule was enforced it would have a wonderful

effect upon the industry in the community.

Senator King. One of the witnesses before us, speaking about the

graphic arts, called attention to the fact that there was difficulty in

determining the basis of cost accounting, and they reprimanded him

and brought him before the compliance organization because he did

not include the proper figures for obsolescence and for the cost of the

plant which he purchased. Do you regard that as one of the ques-

tions that needs consideration in legislation?
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Mr. Walker. That is another one of the things that requires, sir,

an arbitrary judgment. I do not believe that any individual can sit

down and determine for an entire group as complicated as that indus-

try what the proper charge might be.

I might add that suggested prices given out by this authority,
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whether you do your printing in San Francisco or in New Orleans, or

New York City, all of these suggested prices are said to include an

element of fair profit, whatever that might be. It does not make it

clear just what the profit is, but I suppose somebody in the industry

might have a fairly good idea what the profit might be.

Senator King. Is there anything else you care to say?

Mr. Walker. I believe that covers it. The main argument is in

the brief.

Senator King. Are there any other witnesses present?

(No response.)

The committee will adjourn until tomorrow morning at 10 o'clock.

(Whereupon, at 3:30 p. m., a recess was taken until tomorrow,

Tuesday, Apr. 16, 1935, at 10 a. m.)

119782â€”35â€”PT 8 12
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tuesday, april 16, 1035

United States Senate,

Committee on Finance,

Washington, D. C.
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The committee met at 10 a. m., in the Finance Committee room,

Senate Office Building, Senator Pat Harrison (chairman), presiding.

Present: Senators Harrison (chairman), King, George, Costigan,

Gerry, Guffey, Couzens, Keyes, La Follette, and Capper.

The Chairman. The committee will be in order. Is Mr. Hani-

man present?

(No response.)

Senator George. Mr. Chairman, before you call the witness, I

have here some letters that I wish to enter in the record because I

have not called these manufacturers from Georgia. Most of them

are from the State.

I wish to put into the record a statement by the president of the

Southern Brighton Mills, manufacturers of cotton and special fabrics,

of Shannon, Ga., and Atlanta, Ga., protesting against the continuance

of the N. R. A.

April 12, 1935.

Hon. Walter F. George,

United Slates Senate, Washington, D. C.

Dear Senator Georoe: Some days ago I forwarded to Senator Pat Harrison,

as Chairman of the Senate Finance Committee, a copy of a letter which I had

addressed to Mr. George A. Sloan, chairman of the Consumers Goods Industries

Committee, with respect to a resolution which had been passed by that com-

mittee and which had been transmitted to the Senate Finance Committee. I

desire also to place a copy of this letter in your hands, as a member of the Senate

Finance Committee, and I respectfully request that you endeavor to have this

letter made a part of the record in connection with the investigation of the

National Recovery Administration which is now being conducted by the Senate

Finance Committee.

Very truly yours,

Julian K. Morrison, President.

April 3, 1935.

Mr. George A. Sloan,

Chairman Cotton Textile Code Authority, New York.

Dear Mr. Sloan: I have for acknowledgment your letter of April 1 requesting

an expression of my approval or disapproval of the resolution recently adopted

by the Consumers Goods Industries Committee, in connection with the matter

of the extension of the National Industrial Recovery Act for a period of 2 years.

To give my approval to such a resolution would be entirely inconsistent with the

views which I have held since the inception of the Recovery Act. I have been one

of those who from the very outset, and quite aside from a feeling of doubt as to

its constitutionality, have felt that the legislation was unsound and unworkable

and would wholly fail to correct the evils from which we were, and are, suffering.
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The present sad state of affairs in this country would seem adequately to prove-

that these doubts were not without foundation.

Certainly it cannot be argued that conditions in our own textile industry have

tended toward improvement under the bureaucratic control which has been

applied under the provisions of the code of fair competition which was approved
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by the National Recovery Administration for this industry. No man even

casually acquainted with the facts can argue that our present state is not in-

finitely worse.than that which existed before the adoption of the code for this

industry. As I expressed it to a member of the code authority to whom I wrote

just the other day, it seems to me that we have sold our birthright for a "mess of

pottage"â€”but that the "pottage" has not been delivered.

The net result to this industry of the operation of the Cotton Textile Code has

been a Nation-wide textile strike which cost the industry hundreds of thousands

of dollars at a time when it could least afford it; a restriction in the demand for

our products by reason of the excessively high cost of production resulting in pro-

hibitive prices, which has meant the virtual elimination of the marginal consumer;

and it has further made us the victims of a virtual flood of imports from our foreign

competitors, who, being entirely free of the restrictions which are imposed upon

us, are able to so far undersell us that the hope of being able to compete is non-

existent. Furthermore, our export markets have all but disappeared and it

seems entirely improbable that such feeble attempts as may be made through

the medium of reciprocal trade agreements with foreign countries will serve even

partially to help us recover these markets which seem irrevocably lost.

I do not challenge the statement made in paragraph 1 of the resolution to the

effect that abolishment of the codes now would create another downward spiral

of deflation and financial chaos, because 1 think that is entirely likely, but I do

believe that sooner or later we must pay the price of this costly experiment.

Nor do I challenge the statement that this step would temporarily check recovery

and perhaps temporarily disrupt confidence; ultimately, however, I believe that

the abolishment of the National Recovery Administration would tend to restore

confidence and thereby bring about a recovcrv which, in my opinion has been

seriously retarded during the past 2 years, However, I do challenge the state-

ment that industry, labor, and the public have adjusted themselves to the codes.

Certainly present conditions in the cotton textile industry would not indicate a

very high degree of adjustment.

Furthermore, I challenge the statement in paragraph 2 (a) of the resolution to

the effect that the provisions of codes relating to hours and wages, the abolish-

ment of child labor, and other unfair conditions have been enormously beneficial

to labor. As to the matter of child labor, no reasonable individual can doubt that

the abolition of such child labor as existed prior to the National Recovery Act

has resulted in great social good. It has been definitely proven, however, that a

virtual political mountain has been created out of an existing molehill. The

elimination of such child labor as existed in industry would have been easy of

accomplishment by other means than the enactment of the National Recovery-

Act. As to the provisions of the code relating to hours and wages, however, and

their beneficial effect to labor, all existing records seem to prove conclusively

that the condition of unemployment which existed in the country prior to the

enactment of the National Recovery Act has not been improved, and certainly

it cannot be maintained that the purchasing power of the wage-earning classes in

this country has been increased. It is, of course, true that the hourly wages paid

in industry have been enormously increased, but this has not resulted in any

universal increase in weekly earnings. I contend that rather than having been

enormously benefited, the condition of labor has actually been damaged by

National Recovery Act. Of what benefit is it to the wage earner to have his

hours of labor drastically reduced and his wages per hour tremendously increased

if he. is not permitted to work the full allotted time? Furthermore, of what advan-

tage is it to him to receive a greatly increased hourly wage if his weekly earnings,

as compared to pre-National Recovery Act conditions, cannot be maintained or

even increased? The fact is that real wages being paid in industry in this country

today have suffered a very sharp decline under the National Recovery Act.

Through enormous increases in the cost of the necessities of life and those essen-

tials which go into the workingman's budget, a tremendous reduction in his

purchasing power has been very effectively accomplished.

I do not, however, challenge the propriety of the minimum wage. In theory

the provision is to be greatly desired, since only through some such means, does

it seem possible to control the unscrupulous employer, who has in the past given

no indication of conscience in his dealings with his employees. From a practical

standpoint, however, the establishment of minimum wages in industry would
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seem to be open to grave question. The theory that labor is a commodity and

is directly controlled by the supply of and demand for itâ€”has never been dis-

proven.

As to paragraph 2 (b) of the resolution, I seriously challenge the efficacy of

any provision by which Industry will ever be given the right effectively to control
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its production and check, or eliminate, competitive practices, both of which would

be necessary to make possible the supporting of the burdens entailed in other

restrictive provisions of the average code of fair competition. Under the bureau-

cratic system of control which has been established under this act, it has been

virtually impossible to obtain the relief which has been proven to be necessary

in the matter of these restrictive measures. It is the history of any bureau-

cratic form of government that its powers increase rather than diminish as time

goes on, and it would therefore be reasonable to expect that it would become

ncreasingly difficult to obtain the cooperation from these bureaucratic sources

which would seem to be necessary if industry is to obtain the full benefit of the

so-called "partnership" into which it has entered with the Government.

As a clear example of the above I cite the failure of the Code Authority of the

Cotton Textile Industry to press a petition for a reduction in production pre-

sented to it by the print cloth group at a meeting of the code authority held in

the forepart of December 1934. The reasons given by the code authority for its

unwillingness to present such a request to the National Industrial Recovery

Board, and to press for its allowance were, among others, that the time was not

then propitious for such a request; that Congress was about to convene on Jan-

uary 3, that it would have before it such measures as the Wagner labor disputes

bill and the Black 30-hour bill. Furthermore, that it was generally known that

the administration was pressing for a 36-hour week maximum, and that by and

large, on the grounds of a "political expediency" it did not seem wise to press

such a request at that particular time. It was argued before the code authority,

however, that this section of the industry was in dire need of some restriction of

production; that stocks were beginning to pile up; that production was far in

excess of current demand; and that the price structure was already beginning to

reflect this condition. It was argued that "political expediency" or not, this

industry was being gradually bled to death and that we had much better take

the consequences of such a movement no matter what they might be, than to

suffer a slow death by strangulation. Notwithstanding these arguments the code

Authority did not believe the request should be presented, and it was not done.

The result of that failure on the part of the code authority to act on a specific

recommendation of a given group within the industry has been that the price on

â€¢64/60 print cloths declined from 6% and 6JÂ£ cents per yard to 6 cents per yard in

the face of alarming weekly increases in the stocks of goods, and the industry

was finally forced to demand that corrective measures be adopted notwithstanding

"the fact that "political expediency" was more pronounced at the time the request

was finally made than it was at the time it was first proposed.

Instead of being about to convene, Congress is actually in session, and the Wag-

ner labor disputes bill together with the Black bill are still matters which are

â–

currently and actively before the House. Again, therefore, we have been guilty

of locking the stable door after the horse has been stolen, and the result of the

curtailment which has finally been ordered will in all probability serve only to

freeze the price of print cloths at the ruinous levels to which they have dropped,

through the failure of the bureaucratic system under which industry is being forced

to operate under the National Recovery Act.

It is my well-considered opinion that no means have yet beenâ€”or will beâ€”dis-

â€¢covered by which the simple, fundamental, and immutable laws of supply and

demand and the survival of the fittest can be circumvented. To my way of

thinking that man is much more courageous who is willing to admit his mistakes

â€¢and his errors in judgment and who is willing to accept the consequences, what-

ever they may be, than is that man who realizing that he has made an error,

nevertheless persists in trying to salvage something out of a bad bargain. No one

can doubt that chaotic conditions will in all probability follow abandonment of

the present scheme but it would seem wiser to accept the chaos, even though in

some instancesâ€”perhaps even in many instancesâ€”the consequences would be

fatal, than to continue our attempts to work out a fallacious policy which can only

lead us to an eventual condition which in all probability will be far worse than that

â€¢condition which might temporarily exist immediately after we had determined

finally to retrace our steps along a path which has been leading us up a blind alley.

Very truly yours,

Julian K. Morrison, President.
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Senator George. I wish to file for the record a letter from Mr.

John M. Gunn, of the Peerless Basket Co., of Cuthbert, Ga., a small

town and a small enterprise, specifically pointing out the impossi-

bilities of operation under the National Recovery Act so far as his

line of business is concerned.
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Febbuart 21, 1935.

Hon. Walter F. George,

United States Senate, Washington, D. C.

Dear Senator George: Knowing that you are vitally interested in all phases

of business in the South and the facts controlling labor conditions, we beg to

submit the following vital information.

Under the National Recovery Act plan, our basket-manufacturing operations

come under the Lumber and Timber Products Code, administered by Standard

Container Manufacturers' Association, an old organization whose members are

the manufacturers of fruit and vegetable crates, boxes, and baskets, in Alabama,

Florida, and Georgia. In the beginning, the men who finance and operate the

60 individual mills had confidence both in the plans and in each other and the

percentage of code compliance was high. Having had unfortunate experience

after an honest effort to make it succeed has destroyed so much of that con-

fidence, necessary for success, that the future success of it or any other similar

plan is doubtful to many of us who were hopeful in the beginning.

There are a number of reasons for this break-down of confidence, but the

following, quoted from a personal letter from the manager of this association to

the National Industrial Recovery Board, gives the most important ones:

"The manufacturers have but one outlet for sales, the grower and shipper of

fruits and vegetables who are subject to the hazards of flood and drought, ex-

tremes of heat and cold, disease and insect depredations. No more packages

can be sold at any price than shippers may employ profitably in marketing

theirproduce.

"These cumulative losses have fallen very largely upon the package manu-

facturers, through low prices for their goods and inability to make collection

of accounts. In addition, the industry has suffered from excessive taxation on

its reserve timber supply.

"* * * Packages were sold far below the out-of-pocket cost and with some

resumption of manufacturing, the buyers who are generally organized, and buy

cooperatively, refuse to recognize justification of our minimum wage of 23 cents

an hour as a proper element of cost when they employ common labor at 10

cents. * * *

"* * * Figuring the 1934 product at approved minimum (cost-protection)

prices, it has been ascertained that 20 representative manufacturers suffered an

aggregate loss of $280,000" (not including some of the larger units).

The interest of the present employed laborers as well as those whom all of us

hope to see employed soon will not be served by regulations which cause bank-

ruptcy to their employers. There may be instances where laborers have been

oppressed but during the past 18 months there has been such oppression brought

to thousands of small employers in the South as to result in their near annihilation.

Theoretically, the small operator was to be given protection, but he was not.

Monopolies were not to be permitted, but the trade associations are dominated

by the big operators who have written into many of the codes, provisions which

give them every advantage and which, if continued, will eliminate their smaller

competitors.

Theoretically, we were to limit each employee to 40 hours per week and when

more productive hours were needed we were to get additional laborers from the

available unemployed. The unemployed in nearly every community have

proven to be so unprofitable as to become practically impossible for the small

employer.

Theoretically, chiseling was to be stopped, actually countless numbers of men

whose business ethics were above reproach have been forced, for their own self-

preservation, to resort to new and worse methods of chiseling than were formerly

practiced.

Since the greatest number, of workers among your constituents are employed

by the smaller operators, we are sure that you will consider these facts seriously

before casting your vote for blanket continuation of the N. I. R. A.

Yours very truly,

Peerless Basket Co.,

By Jno. M. Gunn.
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P. S. Our 1934 experience is covered in the figure quoted on page 2. We em-

ploy SO to 150 local laborers and one year more like 1034 will bankrupt us. We-

need help.

Jno. M. Gdnn.

Senator Geokqe. I wish also to offer for this record a most
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informative letter from Mr. Schwob of the Standard Tailoring Co.,

manufacturers and merchants of Columbus, Ga., detailing the actual

everyday practice of assessments and efforts of adjustment by his

business with the N. R. A.

April 8, 1935.

Hon. Walter F. George,

United States Senate, Washington, D. C.

Dear Senator George: You will recall that I conferred with you in Wash-

ington on April 2. at which time I stated I was opposed to the extension of the

National Industrial Recovery Act. You requested me to write you a letter

setting forth the difficulties 1 had experienced under the administration of the

act in connection with my particular business, and my reasons for opposing its

extension. This letter is in response to your request.

I am a manufacturer of men's clothing, namely, men's suits, including wash

suits, and single pants. My manufacturing plant is located at Columbus, Ga.

I operate a number of retail stores in various cities in the South, in which I seU

products manufactured exclusively by me. I also do a tailor-to-the-trade busi-

ness, which is making and selling clothes to individual order. I am the sole owner

of the businesses, and conduct my manufacturing business under the name of

Standard Tailoring Co. and my retail business under the name of The Schwob

Co. Both of these are trade names.

My manufacturing plant is far distant from the centralized clothing markets.

These big clothing markets are located principally in Chicago, Rochester, Phila-

delphia, and New York. I employ in my manufacturing plant normally about

200 workers. There is no reservoir of labor in this community skilled in the manu-

facture of clothes. My employees are obtained from the local community, but

have to be trained over a long period of time before they become useful workers.

About 85 percent of them are women. My workers are not discharged during

the peak and dull season, but are given continuous employment throughout the

year. So far as the State of Georgia is concerned the business of manufacturing

clothes is an infant industry.

I am subject to the Code of Fair Competition for the Men's Clothing Industry.

The code authority administering this code is controlled by the large manufac-

turers in the centralized markets. The plants of these large manufacturers are

highly unionized by the Amalgamated Clothing Workers of America, a labor

union affiliated with the American Federation of Labor. This union and the big

manufacturers dominate and control a large majority on the code authority.

My manufacturing business is comparatively a small one. It is not unionized

by the Amalgamated. I, in common with a number of other smaller manufac-

turers, and particularly those whose shops have not been unionized by the

Amalgamated, believe the code authority is administering this code solely in the

interest of the big manufacturers and the Amalgamated and to the serious detri-

ment, if not the destruction, of the smaller manufacturers, particularly those not

affiliated with the Amalgamated.

Furthermore, the Amalgamated, through the code authority and otherwise,

has harrassed and sought to coerce into affiliation with it those now operating

open shops. I wish to give you a few experiences that I have had.

Last April the code authority sent an investigator here to investigate my

records to determine whether I was living up to the letter of the code. This

investigation was made while I was absent in New York. Upon my return I

found he has presented himself at my office and had been given full access to

my records and full cooperation by my subordinates. I learned that his atti-

tude was very obnoxious and that his conduct was more like a burly policeman

than that of a Federal investigator. The Clothing Code provides a minimum

wage of 37 cents per hour and a maximum of 36 hours work per week. I know

I was living up to these provisions. This investigator mingled with my workers,

talked with them openly, and told them I was a "chiseler." His conduct was

that of an agitator rather than that of an investigator. As further evidence of

this fact he stood by while the pay envelops were being handed to my employees
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and when they received their pay and thanked the cashier he stated openly to

them as follows:

"You should not thank them for giving you your pay but they should thank

you for working for them."

Again, he snatched from the hands of the workers some of the pay envelops,
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tore "thorn open, and stated to them that he wanted to see that they were not

boing chiseled. Furthermore, he openly stated, in the presence of pome of my

employees, that his investigation would result in ray having to pay out thousands

of dollars. He openly stated to outsiders that I was a chiselcr. This man was

very arrogant at all times. The name of this man was Robertson. It was a

violation of the law for him to damage my business as he did by any such open

criticism. Any information he may have obtained was supposed not to have

been divulged to the workers or to the public, but was for the confidential infor-

mation of the code authority.

Upon my return from New York and being apprised of the matter, I immedi-

ately went back to New York and complained to Mr. Bell, executive director of

the code authority, of the conduct of the investigator. What, if anything, was

done about the matter I do not know. At this time I asked Mr. Bell to furnish

me with a report of this investigator, as I desired to know what, if any, complaint

of violations were made against me. Mr. Bell stated he would furnish the report

to me within a few days. He further told me to go ahead and operate upon the

same basis I had been operating until I received further notice from him. In

June following I received a report from Mr. Bell of alleged violations of sections

of the code applying to the pressers, to the effect that in some cases I was paying

a lower wage than the code provided. This complaint was adjusted. T was

under the impression that the complaint in regard to the pressers was all that the

investigator had made. However, on December 7 following, I received an

alleged deficiency bill amounting to approximately $10,000, involving alleged

violations of other wage provisions of the code. This deficiency bill arrived after

I had manufactured and sold clothes through a period extending over 8 months

and during the fall peak season, notwithstanding I had been told by Mr. Bell in

April to continue operating on the same basis I was then running. In view of

the direction given me by Mr. Bell it was an act of oppression and duplicity on

the part of the code authority to permit me to purchase materials, manufacture

my products, and sell them through the peak season and then to demand of me

payment of this alleged deficiency. If the code authority had any complaint to

make it should have been made promptly so that I might have had knowledge

of the alleged deficiencies while I was purchasing, manufacturing, and selling

during the period named.

Last fall the Amalgamated Clothing Workers of America attempted to unionise

my plant. A small minority of the employees joined the Amalgamated. An

overwhelming majority of my employees preferred to, and did, form an organiza-

tion of their own. On December 22, last, the Amalgamated filed with the

Atlanta Regional Labor Board a complaint charging me with violating section

7 (a) of the National Industrial Recovery Act. The specific charges were that

one employee had been discharged because she was an official of the local union

of the Amalgamated and that the management of my company had interfered

with union activities of the workers and had discriminated against the Amalga-

mated and coerced the workers into forming a company union. I deny that I

am guilty of any of these charges.

One point I wish to make here is that the code authority's charge of deficiency

under certain wage provisions of the code and the charges by the Amalgamated of

violating section 7 (a) of the code were apparently timed together and filed against

me in the month of December.

Furthermore, on January 7, 1935, the Amalgamated amended its complaint

filed with the Atlanta Regional Labor Board by charging violations of certain

wage provisions of the code and by requesting the regional labor board to take

proper action to secure compliance. In other words, the amendment to the com-

plaint of the Amalgamated involved the exact deficiencies which had been sent to

me by the code authority on December 7. Subsequently, the Amalgamated's

charge of alleged violation of the wage provisions of the code were referred to the

State compliance division of the National Recovery Administration at Atlanta.

Mr. H. Blumberg is vice president of the Amalgamated, and is also on the

clothing code authority. Mr. Blumberg was in Columbus on two occasions when

the Amalgamated was trying to organize my plant. The alleged deficiencies were

based upon the report of the investigator of the code authority above referred to.

Since Mr. Blumberg was a member of the code authority, he had access to the
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information regarding these alleged deficiencies and undoubtedly in his capacity

as an official of the Amalgamated furnished this information as a basis of the

amendment to the charges against me before the regional labor board. I know

of no other way that the Amalgamated could have obtained this information. I,

of course, deny liability of any such deficiencies, but the point I am making here
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is that if the code authority furnishes information which it has obtained to Mr.

Blumberg so that he can use the same in a dispute between me and the Amalga-

mated, then the code authority is nothing more than an agency of oppression.

If Mr. Blumberg takes the confidential information which he obtains as a member

of the code authority and uses this information in his capacity as an official of

the Amalgamated to harass an employer, then such a situation is intolerable.

In connection with these deficiency charges I wish to call your attention to the

fact that they were made originally by the code authority and later by the

Amalgamated before the regional labor board and the State compliance division.

Thus I was faced with these deficiency charges before three separate Federal

agencies at the same time. I might add, however, that the regional labor board

refused to take jurisdiction of these deficiency charges.

The point I wish to emphasize here is that apparently the Amalgamated, through

its representatives on the code authority, obtained information regarding the

alleged deficiencies and used it to harrass me in my controversy with the Amal-

gamated. The code authority must either approve or at least wink at such prac-

tice. As stated above, Mr. Blumberg is vice president of the Amalgamated and

is a member of the code authority. No member of the code authority should

occupy a triple position of administrator, judge, and prosecutor. Such a situation

appears utterly ridiculous, not to speak of unfairness and of the unamericanism

involved.

I might add here that Mr. Sidney Hillman, president of the Amalgamated, is a

member of the National Recovery Board.

I wish to state some further experiences I had with Mr. Blumberg. Mr. Blum-

berg made two visits to Columbus last fall, one in October and one in November.

I conferred with him on several occasions. I knew that in addition to being vice

president of the Amalgamated Union he was also a member of the Men's Clothing

Code Authority. When he was in Columbus last fall I had not received the bill of

alleged deficiencies from the code authority. I asked Mr. Blumberg whether the

report of the investigator who examined my books for the code authority in April

showed any deficiencies. To this inquiry Mr. Blumberg replied in substance as

follows:

"If you will sign a collective-bargaining agreement with the Amalgamated you

can forget about any deficiencies."

This suggestion on the part of Mr. Blumberg was promptly declined by me.

This suggestion, to my mind,had only one implication,namely,that Mr. Blumberg,

by reason of his position on the code "authority, could secure for me immunity from

alleged deficiencies claimed to be due under wage provisions of the code, if any,

provided I would sign a collective-bargaining agreement with the Amalgamated.

The further implication was that if I did not sign up with the Amalgamated I

might expect trouble. As a matter of fact Mr. Blumberg went further and stated

that if I signed up with the Amalgamated the piece rates then in force in my plant

would not be disturbed. I would not purchase immunity by any such dealings.

As stated above, a large majority of my workers preferred to, and did, form an

organization of their own. This organization contained in its membership a large

majority of all my workers. They demanded that I recognize them as the collec-

tive bargaining agency. This I finally did. When Mr. Blumberg found this out

he requested that I sign a collective bargaining agreement with the Amalgamated

to apply only to my workers who were members of the Amalgamated. The

Amalgamated workers constituted a very small minority. I was advised by

counsel that I was required, for the purpose of collective bargaining, to recognize

the majority group as the collective bargaining agency for all the workers. For

this reason, I declined to sign with the Amalgamated.

After I declined to sign with the Amalgamated, Mr. Blumberg stated the sole

issue between me and the Amalgamated was organized labor versus company

union; that the Amalgamated and its affiliates in the American Federation of

Labor fought company unions wherever they reared their heads; and that I

would regret within a short time my refusal to sign with the Amalgamated.

Mr. Blumberg then informed me of the methods at his command, and intimated

that he and his organization would use all these methods against me.

As a result the Amalgamated workers, about 2S or 30, struck on November 19,

last, and have been out on strike since. Their places were promptly filled. The

1954 INVESTIGATION OF NATIONAL BECOVEBT ADMINISTRATION

Amalgamated and its affiliates have circularized in this city and others, where

I have stores, propaganda to the effect that I am unfair to organized labor. They

have put my product on the "unfair" list and "don't patronize" list of organized

labor.

They have attempted in many ways to coerce my employees who are not mem-
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bers of the Amalgamated. They have even gone so far as to attempt to get local

taxicab companies not to haul these employees to work. They have picketed my

places of business.

Since my refusal to sign with the Amalgamated under the circumstances stated,

the code authority and the Amalgamated have concurrently pursued me with

charges before various agencies set up under the National Industrial Recovery

Act. Although I deny that I am guilty, yet if I am finally found guilty by these

various agencies, they will publicize me as a violator of the law by removing the

"blue eagle" and denying me the use of National Recovery Administation labels,

â–

even though I may subsequently appeal to the courts and be found not guilty.

There is no authority in the act for granting or denying the use of "blue eagles"

and National Recovery Administration labels. The granting and denial of the

use of such insignia is an unwarranted scheme to impose an economic boycott

upon an employer for alleged violations of the code even though he may be

innocent.

As above stated, I do a tailor-to-the-trade business. Under the code a tailor-

"to-the-trade is allowed to work his employees 40 hours a week during the peak

season for a period of several weeks, provided request is made. Last year I

requested such permission, but was denied the privilege, on the ground that my

business consisted of only 40 percent tailor-to-the-trade, notwithstanding that

during the peak season such part of my business amounted to approximately 80

percent of the total. My workers were demanding that I permit them to work the

40 hours a week in order that they might be able to make more money. The

denial of the request resulted in loss of pay to my workers, loss of current and

future business to me, and inability of the customers to get their clothes made to

order locally.

The particular business which I lost as a result of the denial of the request

naturally went to the big manufacturers in the clothing centers, where there is

an abundance of labor supply which they employ in peak season and lay off in

dull season. This is not possible in smaller communities, for the reason there is

no surplus experienced help available. It is necessary in communities like this

to give our workers continuous employment to keep our organization intact.

I will not relate any further experiences I have had under the National Indus-

trial Recovery Act, but wish to point out that the Clothing Code and its adminis-

tration tends to create a monopoly of the clothing industry in the big manufac-

turers in the large centers, principally Chicago, Rochester, Philadelphia, and New-

York. This monopolistic tendency has been brought about by a failure on the

part of the big manufacturers who wrote the code and by the same group who

administer the code to recognize the following factors:

(a) The production of men's clothing for the most part is in the highly indus-

trialized centers of Chicago, New York, Rochester, and Philadelphia. A small

part of men's clothing is produced in other widely scattered communities, in-

cluding Columbus, Ga.

(6) Producers in the centralized markets possess many economic advantages

over producers in the outlying sections of the industry. For example: They

have a large reservoir of trained and skilled labor to draw upon. They are able

to await demand and then in the dull season they are able to lay off their workera,

with the assurance that they will have an abundant supply of skilled labor to

â€¢draw upon during the busy seasons.

(c) The conditions referred to in the preceding paragraph do not exist in the

outlying communities, such as Columbus, Ga. In this and other remote sec-

tions manufacturers must train their labor and give them continuous employ-

ment in order to hold them. The effect is that manufacturers in the remoter

-areas are engaged in manufacturing clothes long in advance and in anticipation

of an unknown demand.

(d) Productivity per man-hour is larger in the industrial centers than in remoter

sections. This is due to the fact that in the centralized areas there is a background

of training incident to the industry extending over a long period of years; whereas

in the remoter areas the industry is comparatively new and there is no such back-

ground of training and experience.

(e) Apprentices have to be paid the minimum wage under the code from the

time they are employed, notwithstanding utter want of prior experience. The

big manufacturers are not bothered by this question of apprentices, for the reason

INVESTIGATION OP NATIONAL, RECOVERY ADMINISTRATION 1955

"that their plants are in centers where there is a large amount of unemployed

labor skilled in making clothes. The paying of apprentices under the wage pro-

visions of the code is an added burden of expense to manufacturers in the remoter

section where there is no reservoir of trained labor to draw upon.

(J) There is a wide difference between the two groups in the character of the
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product, the methods of production, the machinery used, etc.

(g) In the centralized areas manufacturers are close to the supply of raw mate-

rials. They can get these supplies delivered for a mere trucking charge. They

do not have to travel or maintain agencies in the markets in order to purchase

raw material. The reverse is true of manufacturers in the outlying sections.

These latter manufacturers are put to additional expense of going to or main-

taining purchasing agents in the markets, and in addition thereto have to pay

heavy freight charges to get their raw materials delivered.

(ft) In the centralized areas population is congested. Manufacturers in these

sections have many thousands of customers right at their door. This condition

does not exist in the South, where the customers of manufacturers are scattered

â–

over a wide section.

(Â») The prevailing wage scale in the various communities where manufacturers

conduct their business varies widely. The wages in any community should be

somewhat commensurate with the prevailing wage scale.

In my opinion the Clothing Code and its administration by the code authority

will ultimately result in a monopoly by the big manufacturers in the North, and

will centralize the clothing-manufacturing business in a few large cities in the

North. This means the destruction of the industry in the South, including my

business in Georgia.

Furthermore, it is my opinion that the code authority, which is controlled by

"the big manufacturers and the Amalgamated Union, is administering the code

selfishly for the benefit of the big manufacturers and for the Amalgamated, to the

detriment of the smaller manufacturers and those not affiliated with the Amalga-

mated.

The Amalgamated seems to think that the National Industrial Recovery Act is

a mandate to the clothing industry that the industry shall recognize no labor or-

ganization other than itself. The Amalgamated is undoubtedly seeking to extend

its control over the entire industry, and apparently is working in conjunction with

and with the aid of the code authority.

1 believe that no law along the lines of the present National Industrial Recovery

Act can be enacted or administered fairly or justly to the various elements of any

large industry such as the clothing industry. It has resulted in confusion and,

in many cases, chaos.

For the above reasons I believe that the National Industrial Recovery Act

should not be extended but should be scrapped in its entirety.

I thank you for giving me an opportunity to express my views.

Yours very truly,

S. Schwob.

P. S.â€”I am mailing this letter to you from New York.

Senator George. I wish to offer a letter from the manager of the

Villa Rica Hosiery Mills, of Villa Rica, Ga., a small enterprise, pro-

testing against continuance of the N. R. A. on any terms.

April 10, 1935.

Hon. Walter F. George,

United Stales Senate, Washington, D. C.

Dear Senator: We hesitate to add ours to the babel of voices that must come

to you now in regard to the extension of the National Recovery Act and the

various codes, however, self-preservation prompts us to write you briefly.

We have cooperated from the start in trying to live up to our code. It has and

is proving a burden under which we cannot much longer operate. We could

write at length and in detail, but, while there is a possibility that some good has

resulted, we are convinced that its continuance will result in the early demise of

the smaller units of the industry, particularly those of the South. There is no

need to remind you that we are penalized by a long and expensive freight haul to

the primary markets, as well as by the fact that this distance prevents close con-

tact with the customer. We have surrendered the only weapon we ever had in

competing with the North and East, that of lower labor costs, and it only remains

for us to close up shop and quit unless we are given relief.

1956 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

We are an old-established plant, operating continuously for over 20 years, now

employ 225 people, and beg the right to exist, carry on our business in our own

way and to the best interests of our stockholders and employees.

We thank you for your consideration, and will be glad to give you further and

detailed information should you desire.
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Very truly yours,

Villa Rica Hosiery Mills,

H. G. Coleebs, Manager.

Senator George. And I wish to offer for this record a letter from

T. J. Aycock, Sr., of the Vita-Foods, Inc., of Jacksonville, Fla. I

know Mr. Aycock personally, as I know the writers of the other letter*

that I have offered in evidence. This letter sets forth facts which.

Mr. Aycock states, Mr. Aycock being very reputable, capable, and

competent, makes it impossible for him to conduct this enterprise

which he and his sons established at Jacksonville, Fla.

April 8, 1935.

Hon. Walter F. George,

United States Senator,

Washington, D. C.

Ml Dear Senator: I know you are getting an earful these days on the

National Recovery Act hearings, though I know you will be interested in a few

facts I would like to present to you with reference to the administration of the

Mayonnaise Code.

After graduating from Babson Institute in 1930 and Yale College in 1931, my

son spent a year in the North trying to get a position with some of the larger

companies. This he was unable to do. In 1932 he organized Vita-Foods, Inc.,

a small produce manufacturing company here in Jacksonville. This company

made some progress. It started out with 10 or 12 employees during the first year

of existence.

The mayonnaise industry was coded on March 21, 1934. The code was secured

through the work of the old mayonnaise institute, which was dominated by Best

Foods, Inc., and Kraft-Phenix Cheese Co., manufacturers of advertised brands,

and has since been dominated and run by this same crowd.

Vita-Foods, Inc., began cooperating with the code authority with the inteution

of sticking to the code. My son was appointed chairman of this district organi-

zation.

On July 7, 1934, the code authority advised that an emergency existed in the

industry; the emergency being caused by Best-Foods, Inc., slashing prices. By

reason of this emergency, it was ordered by the code authority that prices be put

in effect, which placed advertised brands at 13.4 percent higher than the unadver-

tised brands.

On July 23, 16 days after the first prices were put into effect by the code

authority, this same authority raised the prices on unadvertised brands to a point

where the advertised brands were only 8.7 percent higher than unadvertised

brands. They stated that their reason for raising the prices of unadvertised

brands was on account of increasing prices of oil. As the advertised brands-

claimed to put more oil in their products than the unadvertised brands, it is quite

obvious that increases should have been made in both advertised and unadver-

tised brands.

The Industry Code No. 349 prescribes the manner in which mayonnaise and

salad dressing must be made, and the size containers that it must be put in. In

other words; the code authority, dominated by the advertised brands, furnish

the yardstick by which the little manufacturer must do business, and then pro-

ceeds, through its huge advertising funds, to gobble up the business, and let the

little manufacturer dry up.

When the first containers were adopted by the code, the price of oil was approxi-

mately 6% cents per pound. Oil has advanced practically 100 percent since the

first containers were adopted. Therefore, the prices at which mayonnaise and

salad dressing can be sold in the prescribed containers do not fit the pocketbook

of the people, and for this reason and for the further fact that Vita-Foods' unad-

vertised brands were being offered to the wholesalers within 8 percent of the

advertised brands, and by the retailers to the consumer at a less differential, the

volume of business of Vita-Foods decreased from 12 to 15 thousand dollars per

month to 5 to 7 thousand dollars per month. This loss in volume caused an
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actual loss in operation that reached a point where Vita-Foods, Inc., must either

quit operating under the oode rules or shut up shop.

After the first of this year, this company decided to quit operating under the

code, and bo advised the code authority. It commenced putting up containers

that the public wanted and suited the public pocketbook, and its volume of sales
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immediately increased to where it could stay in business, and its number of em-

ployees increased from 14 to 33.

The code authority, through its regular channels, has started the ball rolling

by which they expect to prosecute this company for violation of the code.

In order to further conform to the consumer's demand, this company put on

the market Ye Olde Style Dressing, copy of which label I am enclosing, and which

product, on account of its label, does not come under the provision of the code,

and which is not prepared by the code yardstick. This product immediately met

favor by the consumer and is being ordered and reordered in large volumeâ€”as

volume is computed by small concerns. In the short time of 30 days, consumers

in six Southern States have sent in repeat orders for this Ye Olde Style Dressing.

The code authority immediately proposed an amendment to the Mayonnaise

Code, as per notice of hearing no. 662-A, copy of which I am enclosing to you.

You will note that they proposed to amend article 8, by the addition of a new

section to be known as "section 4," which intended to bring under the code Ye

Olde Style Dressing that we are producing, and would be making the production

and sale of this dressing a violation of the code.

You will also note that the code authority proposed to amend article 10, making

it compulsory to file prices to retailers as well as prices to wholesalers, and to

further require that the wholesalers enter into a contract with the manufacturers

by which the wholesalers do not sell the products they buy from the manufacturers

at a less price than the filed prices. This, if adopted and made a law, as you can

readily see, will mean a drastic curtailment of mayonnaise and salad dressing that

is sold by the wholesaler; and instead of 69 percent of the products being sold

â–

direct to the retailers, in a short while the sales by the big companies direct to the

retailers will be of such a volume as to practically eliminate all the small manu-

facturers and wholesalers.

There never should have been a Mayonnaise Code, if its administration is to be

â€¢conducted in the selfish interest of the big producers as has characterized the

present administration of the present code. Less than 10 percent of the cost of

?reducing mayonnaise and salad dressing is direct labor; and this code, which

understand was prepared and put through by former employees of the big

concerns which produce advertised brands, has been used by them to strangle

competition.

I am not filing any brief protesting against any of these amendments at the

notice of hearing which will be held before the Deputy Administrator in Washing-

ton, for the reason that I know it would be useless for a small manufacturer to

protest; though, if you and your friends, with the power that you have, can block

this scheme to strangle the wholesaler and independent manufacturer of mayon-

naise and salad dressing, it will be appreciated by your friends in the South, and

I am sure by the American people.

With highest regards, I beg to remain

Yours very truly,

T. J. Atcock, Sr.

Schedule A. Proposed Amendment to Mayonnaise Industry

Amend article 2, section 1 (c) by substituting a new subsection (c) to read as

follows:

"The terms "mayonnaise industry" and "industry" mean the manufacture

and sale by the manufacturer of mayonnaise, salad dressing, French dressing,

Thousand Island dressing, tartar sauce, Russian dressing, and all other products,

the basic ingredients of which are the same as contained in the products above

enumerated, and which are used for the same purpose and such related branches

or subdivisions as may from time to time be included under the provisions of

this code by the President of the United States, after such notice and hearing

as he may prescribe.

"That article II be further amended by deleting entirely subsection (d)

thereof and renumbering the remaining subsections of this article."

Amend article VIII by the addition of a new section to be known as "section 4",

which is as follows:

"No member of the industry shall sell or offer to sell any product of the industry

not conforming to the standard for mayonnaise or salad dressing, irrespective
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of the manner of labeling such product, or whether or not the same shall be labeled

by the use of either of such names, if the product itself shall be designed to, or in

fact shall resemble in appearance or consistency mayonnaise or salad dressing

conforming to such standards, or if the same shall contain such ingredients or

shall for other reasons be such that it may reasonably be considered to be deceptive
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to consumer purchasers."

Amend article X, section 1, subsection (a) to read as follows:

"Each member of the industry shall file with such confidential and disinter-

ested agency as may be designated by the code authority, or if none, then with

such an agent designated by the National Industrial Recovery Board, at itÂ»

office, within 10 days after the effective date of this code, schedules tabulating

such member's list prices to retailers for all products of the mayonnaise industry

sold by him and all discounts, delivery charges, if any, and terms of sale of any

kind based upon such fist prices for all sales by such member of the industry

including sales to wholesalers and retailers. The said agency shall make such

schedules available to buyers as well as sellers without interpretation or comment.

Revised schedules of prices, discounts, terms, and conditions of sale may be filed

from time to time thereafter with said the agency by any member of the industry

to become effective immediately upon receipt thereof by said agent, provided

however that any other member of the industry may file revisions of his price

schedules and discounts, terms and conditions of sale, which may become effective

on the date when the revised price list or revised terms and conditions of sale

first filed shall become effective. All schedules must conform to the provisions

of this code and all sales made by each member of the industry shall be at the

prices and discounts then on file as effective by such member of the industry with

the said agency, except as provided in the last paragraph of section 3 of this

article."

Amend article X by inserting a new section to be known as "section 7", to

read as follows:

"Sec. 7. (a) Inasmuch as approximately 69 percent of the products of the

industry is sold by members of the industry direct to retailers and the remainder

is sold to nonmembers for the purpose of resale to retailers, therefore in order to

further carry out and safeguard the principles of open-price competition, any

sale of the products of the industry to a trade buyer other than a retailer shall be

made by the member under a contract wherein such trade buyer shall agree either

to resell such products in strict accordance with the current price list filed with

the code authority by the member selling such trade buyer or to resell in strict

accordance with his own price list which shall have been filed with the code author-

ity by such trade buyer in accordance with and following the procedure provided

for members of the industry in sections 1 and 2 of this article X.

"(b) Said contract shall further provide that said trade buyer shall not make

or permit to be made any direct or indirect price concession to retailers; said

term 'direct or indirect price concession' means any variation from the current

price list governing the sales of such trade buyer and then on file with the Code

Authority, whether by means of a rebate, brokerage, refund, credit concession,

allowance, payment, special service, free deal, gift or any other means whatso-

ever.

"(c) The members of the industry shall, within 30 days after the effective date

of the amendment incorporating this section 7 of article X into the code of fair

competition for this industry, complete the placing under contract as above pro-

vided all trade buyers affected by the provisions of this section."

Amend the Code of Fair Competition for the Mayonnaise Industry by adding

a new article thereto to be known as "article XII, damages", to read as follows:

"Recognizing that the violation by a member of any provision of this code

will disrupt the normal course of fair competition in the industry and cause

serious damage to others, and that it will be impossible accurately to determine

the amount of such damages, it is hereby provided that those members of the

industry who desire to do so may enter into an agreement among themselves

embodying the following provisions:

"Section 1. Each member violating any of the provisions of the code shall

pay to the treasurer of the Code Authority, as an individual and not as treasurer,

in "trust, as and for liquidated damages upon determination of violation by the

Administrator or by the trade practice complaints committee of the Code

Authority, the amounts as set forth below.

"(a) For the violation of any wage provision, an amount eqvial to the differ-

ence between the wages which have been paid and the wages which would have

been paid if the member had complied with the applicable provisions of the code;
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"(b) For the violation of any hour provision, an amount equal to the wages

payable for the overtime at the regular rate payable for the overtime at the reg-

ular rate payable under the terms of the code, to the employee or employees who

worked overtime;

"(c) For the violation of any labor provision of the code other than an hour or
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wage provision, $100;

"(d) For the violation of any provision of the code (other than a labor pro-

vision), $100; and if the Administrator or the trade practice complaints committee

has determined that such a violation has occurred, and the violation continues,

$100 shall be paid for every day the violation occurs after said determination.

"Sec. 2. The amount to be assessed as liquidated damages under section 1,

subsections (a) and (b) shall be determined by the Administrator or the trade-

practice complaints committee.

"Sec. 3. All amounts so paid to or collected by the treasurer of the Code Au-

thority, under the provisions of this article, shall be applied by him as follows:

First; if the violation shall have been of a labor provision of the code, equitable

distribution of all damages paid therefor shall be made among all employees

directly affected by such violations; second, if the violation shall have been of a

code provision other than a labor provision, the damages arising therefrom shall

be utilized to defray proper expenses of the administration of this article and the

balance, if any, remaining in the hands of the treasurer shall be distributed equally

semiannually among members of the industry who assented hereto and who

have not been determined to have been guilty of a violation of a code provision

during the preceding semiannual period.

"Sec. 4. Assent to this article by any member shall be evidenced by a signed

statement signifying assent, filed with the Code Authority. Failure to assent to

this article shall not deprive any member of any right or privilege under the code.

By so assenting, each member agrees with every other member and the treasurer,

individually.

"(1) That violation of a code provision shall breach this agreement and shall

render the violator liable for the payment of liquidated damages as herein pro-

vided;

"(2) All rights and causes of action arising hereunder, are assigned to the

treasurer, individually and in trust; and

"(3) That the treasurer, as such assignee and as attorney-in-fact for each as-

senting member, may take all proper legal action concerning damage found due

hereunder.

"Sec. 5. The Code Authority may waive liability for payment of liquidated

damages for any violation it finds has been innocently made and resulting in no

material injury.

"Sec. 6. The treasurer of the Code Authority, as an individual, and not as

treasurer, by accepting office, accepts the trust established by this contract and

becomes an assenting party to this contract by filing his acceptance with the

Code Authority and agreed to perform the duties of trustee hereunder until his

successor in office shall have been appointed.

"Sec. 7. Nothing contained herein shall be construed or applied to (a) deprive

any person of any right or right of action arising out of this code, or (6) relieve

any member of the industry from any contractu ral or legal obligation arising

out of this code or of the act or otherwise; nor shall violation of this agreement

by an assenting member be deemed a violation of the code, so as to subject the

violator to any consequence arising under section 3 (6), section 3 (c), or section

3 (J) of the National Industrial Recovery Act, nor to any criminal prosecution

of any kind.

"Sec. 8. When the majority of the members who have assented to this article

in any particular trade area petition the Code Authority that they be relieved

from the effect of their consent to this article, the Code Authority shall thereupon

cancel the effect of this article on all the members in that trade area, and this

article shall not be effective upon the members in such trade area, regardless of

any prior consent hereto.

The existing article XII of the code be renumbered to read 'Article XIII,

Modifications', and that the remaining articles of the code be renumbered to

read 'Article XIV, Monopolies, etc.', 'Article XV, Price Increases', and 'Article

XVI, General'."

Senator George. I wish to offer a letter from Mr. Walter Estes, of

the Estes-Wolcott Co., Inc., of Hex, Ga., manufacturers of porch

swings and porch rockers, and so forth, pointing out the objections
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to the bill now before the committee or the extension of the National

Recovery Act as it now stands.

April 11, 1935.

Senator Walter George,

Washington, D. C.
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Dear Senator George: I have just read a copy of bill S. 2445, to amend title

I of the National Industrial Recovery Act, introduced by Mr. Harrison. I can-

not refrain from writing to you this protest and to urge your efforts to prevent the

enactment of such a law.

It is impossible for me to find words to express the weight of my conviction as to

the harm and danger involved in this proposal. The original National Industrial

Recovery Act was a "noble experiment" that had possibilities of good, but was so

incapably administered by the delegation of authority to such hopelessly incompe-

tent appointees, that the result has been doubtful if not positively negative.

The broader authority given to these incompetents by this new proposal will so

completely tie the hands of industry that no one will want to go into business and

everyone will get out, if and when he can. There will be no incentive to expand

or invest in business. The hope of financial reward from investment and effort has

been and is now rather far-fetched, due to the depression and taxes. If industry is

to be tied, bound, and shackled by inexperienced and unpractical theorists there

can certainly be no pleasure in business, then why invest, or even carry on?

I will have to admit that the proposed bill is not altogether digested with one

reading, but enough to see the danger.

Section 6 (f) provides for assessments for administration of codes.

Section 12 (b) provides penalties for violation and due to the fact that so many

contingencies arise that cannot be anticipated, slight violations cannot be avoided,

especially in small industries.

Section 12 (d) is a perfect set-up for persecution by unscrupulous attorneys

and disgruntled employees.

These are a few samples of trouble makers that occurred to me on first reading.

The original bill was bad enough that it should be allowed to die a natural death

on June 16, or at most retain only the best of it. It has been burdensome enough

to those who have tried honestly to live up to it. The thought of having so

much more power given to the type of administrators with which we have had to

deal is positively discouraging.

I believe this is a general sentiment and I hope you will use all the power at

your command to prevent the enactment of this proposed bill.

Yours very truly,

Walter Estes.

Senator George. There are three out of the State letters that I

wish particularly to put into the record because they shed light upon

the actual everyday operations of National Recovery Administration,

and Mr. Chairman, after all, that is the test.

The Chairman. Very well. All of those will be in the record.

April 8, 1935.

Hon. Walter F. George,

Senate Finance Committee, Washington, D. C.

Honorable Sir: From all appearances the Industrial Recovery Act is in process

of rejuvenation as Government higher-ups unquestionably feel that it is a worth-

while move.

As a small manufacturer, employing between 15 and 50 men, depending upon

seasonal demands, we feel it our duty to express to you our views on this subject.

There are possibly several hundred manufacturers in our particular industry of

our same size, who from my contacts with them have the same feelings. While

these several hundred smaller manufacturers are in the minority from the stand-

point of dollars and cents investment and also volume of business done, we would

like for you to keep in mind that our industry is no different than hundreds or

rather thousands of other industries and that all these industries coupled together

are unquestionably allied together, for we have all either benefited or suffered

alike.

We admit that the Industrial Recovery Act was a necessary step and undoubt-

edly one that will eventually be the basis for some kind of permanent, industrial

and social legislation. In its present form, however, it has worked hardships on

both employer and employee.

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1961

With the exception of child labor, hours, wages, the National Industrial Re-

covery Act as applied to the battery industry has been a more perfect failure than

the Government experienced with dirigibles.

We have innumerable restrictions and specifications as to quality, guarantees,

terms, selling below cost, and other common sense rules written into our particular
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code, the same as all other codes had. The result has been that specifications

have not been lived up to; guarantees do seem to be a little bit more uniform than

they were; terms are whatever the seller can get, the same as they were before;

consignment, prohibited by our code, is more prevalent than ever in the form of

subterfuge.

The result of our code, as the writer sees, has been that out of fundamentally

honest people there has developed a pack of liars and chiselers.

From a common-sense standpoint, you as a successful man surely realize that

we as a small manufacturer cannot possibly compete on the same terms and same

bases, when we are up against large organizations with high-salaried department-

ized officials, who with the national advertising and expensive radio programs

create a public acceptance that we must overcome to sell our product.

All we can do is express our opinion to you as our representative; and that is,

that should the National Industrial Recovery Act continue in force for a much

longer time, especially under its present form, you will see the elimination of all

smaller manufacturers and I believe small merchants as well. The result will

be as a boomerang defeating its own purpose. The codes were written for the

little fellow, but don't forget the big man representing big industries prepared

these codes and while he did not have a selfish motive in doing so, it was only

human nature that the big man protect himself.

We ask you in all fairness to America's backbone (small American business)

please do not let this measure continue any longer than possible as a law. It is as

unpopular as the Volstead Act and therefore just about as successfully enforced.

We, who travel and get into various sections, realize that there is still lots of boot-

legging going on and it is not all confined to the "whiskey racket."

We thank you for your attention in reading this long letter and can assure you

that we appreciate the time given. Anything that you can do in your course of

public duty to further and better the chaotic condition that exists today will be

appreciated.

Let's forget all codes except the blanket code, as all any of us care about is

child labor, hours, and wages. Why have codes and with them the terribly heavy

expense of supporting them to see that everyone does everything alike, when all

any of us are interested in, is to see that each of us gets a fair living wage.

Most sincerely and respectfully yours,

Red Cap Battery Corporation,

H. Daniel Sabel, President.

Marlboro, N. H., March 7,1935.

Senator George,

Senate Building, Washington, D. C.

Dear Mr. George: The writer has just read an Associated Press dispatch

which outlines your recent comments in regard to the National Recovery Adminis-

tration. Although not a resident of Georgia, we want to take this opportunity

to congratulate you on your courage to openly state that the National Recovery

Administration should be discontinued.

Possibly you would be interested in the views of a small manufacturer. We

employ 25 to 30.

We should like to see the National Industrial Recovery Act completely elimi-

nated and its two good features incorporated in Federal law, if this is legally

possible.

We are for the minimum wage; in the toy industry it is 30 cents per hour; that

feature is excellent as it prevents some unscrupulous employers from taking

advantage of their employees in times of depression.

The elimination of child labor is also obviously excellent and should be incor-

porated in Federal law.

We believe, however, that the above two features are the only two good points

of National Industrial Recovery Act which should be permanently retained. For

the small industries like our own, the 40-hour week limitation is a hardship. We

are not large enough but what the extra costs of running a night shift coupled

with the fact that we do not have business enough to warrant running a night
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shift except for a very short season, make it impossible for us. We have never

overworked our employees. However, when our fall toy season is at its peak,

we would like to be able to employ our regular employees more than 40 hoursâ€”

even up to 50 hours at regular rate of payâ€”and they would all be glad to earn

that extra money. There are many other features that make the 40-hour-week
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limitation a hardship to the small industry which we cannot go into here.

We believe that you will readily appreciate that we are not too bad a concern

to work for when we tell you that we have employees who have been with us for

periods of 8, 12, 16, and 25 years. We give this information in order that you

may more readily appreciate that we treat our employees decently. And no

doubt this is true of the great majority of employers. The unscrupulous employers

are a small minority just as criminals are a small minority of society. It seems

unfortunate that the employer with good and honest intent should be penalized

because of a few unscrupulous employers.

We understand that there are bills being presented which would reduce the

40-hour week to 30 hours. Such a bill would necessarily reduce the weekly pay

of employees. We could not afford to increase our employees pay 33H percent

so that they could earn in 30 hours what they now earn in 40 hours. In addition,

it would be impossible for us to turn out enough business, during our toy season

from July to December, on one 30-hour shift to make our expenses.

Our opinions are entirely free from partisan policies. We have tried to express

our sincere beliefs based on sound economics and our hectic experiences of the

last few years.

We hope that you may be successful in having more Senators have the courage

of their convictions so that our country may sooner recover from this depression.

Cordially yours,

Whitney Bros Co.,

Roland A. Whitnbt.

March 16, 1935.

The Hon. Walter F. George,

United Slates Senate, Washington, D. C.

My Dear Mr. Senator: In connection with the study your committee is

making of the effects of the National Industrial Recovery Act upon small business

concerns, I take the liberty of directing your attention to the attached article,

The Men the Codemakers Forgot.

As author of this article, permit me to say that I have always approved, and

still approve, the fundamental purposes of code making and have served to the

best of my ability in endeavoring to make the plan work in the retail field.

I acted as a trade advisor for the Administration in the formulation of the Retail

Code, as chairman of the Distribution and Service Trades Committee appointed

by General Johnson, am a member of the Industrial Advisory Board, and have

been chairman of the National Retail Code Authority, Inc., since its formal

organization.

It must be apparent that I could not have fulfilled these obligations had I been

anti-N. R. A. Nor can any implied criticism contained in the article be charged

to political partisanship since I have never voted any but the Democratic ticket

in any national election.

Nevertheless, I am firmly convinced of the practical impossibility of applying

a multitude of codes to small business establishments and there does not appear

to be any way to reduce the number to a single code. While that might be

accomplished for the retail field, the activities of retailers, as the article shows,

carry them into functions which are not classed as retailing.

The inevitable result is confusion and resentment and, based upon Nation-

wide contacts with retailers, I am convinced that the movement is politically

harmful to the administration.

Yours very truly,

Rivers Peterson,

Editor Hardware Retailer.

(The article, "The Men the Codemakers Forgot," will be found at

the conclusion of Mr. Peterson's previous testimony.)

Senator George. I also wish to put into this record statements

from Mr. Henry McD. Tichenor, the president of the Walton Cotton

Mill Co., of Monroe, Ga., protesting against the extension of National

Recovery Act upon the conditions outlined in the present bill.
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March 7, 1935.

Senator Walter F. George,

Washington, D. C.

Dear Senator George: We were glad to note in today's Constitution that

you had given a statement to the press favoring a revision of the National Re-
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covery Act so as to retain only voluntary codes fixing wages and maximum hours

of work.

We believe that such a change would go further to promote recovery than any-

thing that has been suggested in recent months. The capital goods industry

will not make any forward strides until business confidence is restored and we

believe that there are many concerns ready to make necessary changes just as

soon as the objectionable features of the present laws are a thing of the past.

Wc believe that the most vicious feature of the recent legislation has been section

7-A of the National Recovery Act, for this has caused more friction in industry

than any legislation within the writer's memory.

Our own plant has been in a constant turmoil on account of the union issue.

There have been examples in our plant of fathers who would not speak to their

own sons and vice versa. Apparently the question is not one which every man

must decide for himself. Our hands have been intimidated by every known

means from the threats of losing their jobs to personal violence, in an effort to

organize them 100 percent. Under the law the management of the mill has been

unable to do anything to correct the situation though wc feel that 8 or 10 men

are entirely responsible for the unhealthy situation*

The cost of operation has been increased, due to this lack of cooperation in the

mill and the friendly feeling which has always existed between the management

and the help has been largely dissipated through the efforts of paid agitators who

make a life s work of stirring up trouble. We do not wish to leave the impression

that we intend to discharge our union help in case this law is changed. We are

very proud of the class of our operatives who have been held up as an example

for many of the mills in our looality. We are sure, however, that if we are allowed

to discharge any agitators, and they know this, that the root of the trouble will

be solved. â€¢

We have in mind improvements which will total more than $100,000, but

which are being held up by the one reason that section 7 (a) has created such an

unhealthy condition that we are unwilling to go ahead with such a large expend-

iture. We also know that many of the plants which are in a much worse

physical condition than our own are liquidating their properties in preference to

making the expenditures necessary to put them in a modern condition.

Let us repeat, therefore, that we appreciate the stand you have taken. We

also most earnestly request that your support will not be given to any substitution

which in its effect will be similar to section 7 (a).

Respectfully yours,

Walton Cotton Mill Co.,

By Hexrt McD. Tichenob, President.

Senator George. I also wish to put into the record a letter from

Mr. Ernest L. Rhodes, one of the largest millinery manufacturers in

the Southeast, the company being Ernest L. Rhodes Co. of Atlanta,

Ga., in which he specifically points out the inequalities of the industry

in the South under the code provisions, and also specifically the budget

for this particular industry for 1935, which is stated in an attached

exhibit as $259,136.71. In part this letter of Mr. Rhodes deals with

the burden of the assessment upon the smallor industries of the

country.

March 7, 1935.

Senator Walter F. George,

United States Senate, Washington, D. C.

My Dear Senator: It was certainly a pleasure to read in the Constitution this

morning that you felt that there would be some very radical changes in the set-up

of the National Recovery Administration. Let us hope and pray so, for I do

not feel that the set-up of many codes that I have looked over has increased the

consumption of labor at all, and especially where the codes are set up such as the

Millinery Code, and where there is classification of labor, which is Approved Code

No. 151, Amendment 2, Registry No. 228-03.
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It makes it doubly hard upon a corporation with classification of labor, as some

departments become dull and you try to take care of your people to shift them

from one department to the other and this code forbids it, and many others, and

with many inspectors or detectives constantly checking and rechecking, and I

believe that the National Recovery Administration would bring greater success
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if it were put upon a basis of a maximum of hours, minimum of wages, and let

Government through some of its many now existing bureaus, as we have an

oversurplus of them today, take charge of the issuing of labels, and only allow the

houses meeting those requirements upon inspection to be issued these labels,

and then appeal to the general public only to buy merchandise carrying the

National Recovery Administration labels.

It would certainly reduce the tremendous cost that comes under the 600 codes

that have been passed. And likewise about 450 of them have received anywhere

from 1 to 3 amendments on the original.

Take the millinery budget, which I am herewith attachingâ€”they ask an

expense budget of $259,000 for 5K months. If you will note in this budget the

chairman of it is to receive at the rate of $20,000 per annum (more than Senators

receive), the executive secretary $10,000,the auditor or confidential agent $10,000,

and so on all the way down the line. And also youwill note that they charge us

$5 for labels that cost $1.05 for hats sold from $7.50 to $48 per dozen, and when

we make better hats than $4 each they charge us $20 per thousand for the same

label. Now, if you can call that anything but profiteering, I don't know.

Now, the reason that I say that there is less labor employed is, because a cer-

tain percentage of the people we have to pay $17.50 per week to a trimmer,

whether she makes it or not, and consequently we keep the work stacked right

up behind her so that she must make the code, and if she can't make it, if busi-

ness is good, she is let out. Also, with the subnormal workers, there is so much

red tape over it, and then you are required to pay them $10.50 per week for 35

hours, and consequently in our trimming department I don't think we have hardly

a subnormal worker, as a year ago we were using about 10 or 12 who had many

infirmities, and they were happy to come in and be associated with the younger

people, even though they made only $1.50 a day, when the worker next to her

made her $3 and $4.

So I judge that we will have a more simple National Recovery Administration.

And I sometimes wonder (of course it would be a great political question)

whether we should draw a distinction between the white and the colored, as you

know from your own experience how much work you get out of a colored man or a

colored woman in comparison to the white on the same job.

Yours very truly,

Ernest L. Rhodes Co.,

Ernest L. Rhodes, President.

P. S.â€”If you will note on the last page of "general information" you will

find that the number of established assessments is 1,375 and taking those estab-

lished as a whole, with a budget of over $260,000 for 5K months it cost them

an average of $189 for each plant, which on a yearly basis would cost them over

$400 per year per plant, and roughly speaking for 5}4 months it cost $8.50 per

employee for their inspection.

Yours very truly,

E. L. Rhodes.

National Recovery Administration,

February 15, 1986.

(Registry No. 228/03â€”Approved Code No. 151)

supplement to notice of opportunity to be heard

(Administrative Order No. 151-37)

Millinery Industry

(Code Authority Budget and Basis of Contribution)

Fourth line of first paragraph reads:

"* * * said Budget is $259,136.71."

Application has been made by the code authority to increase the sum by the

addition of $1,000 representing an allowance of $500 each for the office of the

Deputy in Philadelphia, Pa., and for the proposed office of the Deputy in the

New Jersey area.
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Fourth line of first paragraph should therefore read:

"* * * said Budget is $260,136.71."

National Industrial Recovery Board,

By W. A. Harriman, Administrative Officer.

Burton E. Oppenheim,
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Acting Deputy Administrator.

N. B.â€”-To code authorities and trade and industrial associations and agencies:

The above contains notice of possible action in which your members or other

parties known to you may be vitally interested. You are urged to exercise every

reasonable effort to cause the subject matter to be called to their attention.

National Recovery Administration,

February 7, 1986.

(Registry No. 228/03â€”Approved Code No. 151)

NOTICE op opportunity to be heard

(Administrative Order No. 151-37)

Millinery Industry

(Code Authority Budget and Basis of Contribution)

The Code Authority for the Millinery Industry has made application for the

approval of its budget and basis of contribution by members of the industry to

the expense of administering the code for the period from January 1, 1035, to

June 15, 1935. The total amount of said budget is $259,136.71.

The basis of contribution is as follows: Sale of labels to the members of the

industry.

Copies of said budget and basis of contribution are attached hereto and hereby

made a part thereof. Additional copies are available at the office of the National

Recovery Administration, room 3016, Department of Commerce Building,

Washington, D. C, and at the office of the code authority at 469 Fifth Avenue,

New York City.

Notice is hereby given that any criticisms of, objections to, or suggestions con-

cerning said budget and/or basis of contribution must be submitted to Acting

Deputy Administrator Burton E. Oppenheim, room 3016, Department of Com-

merce Building, Washington, D. C, prior to Thursday, February 28,1935, and that

sajd budget and basis of contribution may be approved in the form now sub-

mitted and/or in such form, substance, wording and/or scope as they may be

amended and/or amplified on the basis of criticisms, objections, or suggestions sub-

mitted, and supportingfacts received, pursuant to this notice, or other information

or consideration properly before the National Industrial Recovery Board.

Any person submitting any such criticism, objection, or suggestion must state

his name, the persons or groups whom he represents, and the facts supporting

his criticism, objection, or suggestion. All matter submitted will be given due

consideration and the National Industrial Recovery Board will act only after

consulting with such of its advisers as it may deem appropriate.

National Industrial Recovery Board,

By W. A. Harriman, Administrative Officer.

Burton E. Oppenheim,

Acting Deputy Administrator.

N. B.-â€”To code authorities and trade and industrial associations and agencies:

The above contains notice of possible action in which your members or other

parties known to you may be vitally interested. You are urged to exercise

every reasonable effort to cause the subject matter to be called to their attention.

Code Authority op the Millinery Industry

m fifth avenue, new york city

Estimated Budget for Period Beginning January 1, 1935, and Ending June 15,

1935 (5% Months) as Temporarily Approved bv the Administration (Effective

date of Code, Dec. 26, 1933. Effective date ofAmended Code, Nov. 19, 1934)
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BASIS OF ASSESSMENT

Aâ€”Labels 6old to members of industry manufacturing hats sold at $7.50 per

dozen or less.

Bâ€”Labels sold to members of industry manufacturing hats sold from $7.51

per dozen to $48 per dozen.
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Câ€”Labels sold to members of industry manufacturing hats sold in excess of

$48.01 per dozen.

Estimated income

Label

Estimated

number of

labels

Charge per

thousand

Cost per

thousand

Estimated

net Income

A

23,870,000

32,081.500

852,500

$3.50

6.00

20.00

$1.05

1.05

1.05

$58,481.50

126,721.03

16,154.87

B

0

Total

38,804,000

201,002.50

201,358.30

Summary

Salaries $40, 517. 58

Office expense, New York - 16, 156. 28

General expense 19, 990. 90

Compliance, NewYork 68, 434. 67

Special millinery board 9,450.85

10 j-egional officers 44, 492. 23

Total 199,492.51

Actual cost of labels 59, 644. 20

Total 259,136.71

Salaries: ... -â€ž

Direct6r and chairman ($20,000 per annum) - - 9, 100.69

Executive secretary ($10,000 per annum) 4, 588. 35

Auditor, confidential agent ($10,000 per annum), supervisor of

regional offices 4, 588. 35

Director of publicity 2,750.00

Bookkeeper, assistant bookkeeper, filing clerk, billing clerk â€” 2, 359. 50

4 stenographers, telephone operator, office boy, porter, informa-

tion clerk 5,12nAÂ£

11 employees in label department 6, 149. 00

9 statistical clerks 5, 791. 50

Total 40,517.58

Office expense, New York:

Rent 3,666.69

Water and light 550. 00

Telephone and telegrams 3, 437. 50

Office equipment 916. 64

Stationery, printing, and supplies 5, 041. 69

Postage 2,245.82

Towels and cleaning supplies 297. 94

Total 16, 156. 28

General expense:
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Summaryâ€”Continued

regional officesâ€”continued

Clevelandâ€”Continued.

Rent.. -- $137.50

Telephone and telegrams. - 91. 70
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Fares.. 229.19

Postage 91.70

Miscellaneous... â–

()

Total 3,675.95

Philadelphia:

Deputy director. -- â€” 687. 50

2 inspectors 1, 549. 19

Stenographer. 429. 00

Rent.. â€”- 137.50

Telephone and telegrams 165. 00

Fares - 275.00

Postage - 91.70

Miscellaneous â€” - - 1 â–

Total - - 3, 426. 59

New Jersey:

Deputy directorâ€”- - 91b. 70

2 inspectors -- I'65?-??

1 auditor -- 953. 38

Stenographer 429. 00

Rent... â€” 165.00

Telephone and telegrams 137. 50

Fare. 229.19

Postage - 91. 70

Miscellaneous 137.50

Total 4,728.29

San Francisco:

Deputy director 1,650.00

1 inspector 834. 19

Stenographer 429. 00

Rent. 220.00

Telephone and telegrams 275. 00

Fares. - 137.50

Postage 91.70

Miscellaneous 91. 70

Total 3,729.09

Los Angeles:

Deputy director 1, 145. 85

2 inspectors 1,668.32

Stenographer - 412. 50

Rent 192.50

Telephone and telegrams 229. 19

Fares 412. 50

Postage - - 91.70

Miscellaneous 91. 70

Total - 4,244. 26

New England:

Deputy director 1, 145. 85

Inspector 1, 237. 50

Rent 192.50

Telephone and telegrams 137.50

<'-'
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Summaryâ€”Continued

regional officesâ€”continued

New Englandâ€”Continued.

Fares. $229. 19

Postage 91. 70
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Miscellaneous 91. 70

Stenographer 412. 50

Total - 3,538.44

Atlanta:

Deputy director 1,191. 70

Part-time inspector (Birmingham) 229. 19

Stenographer 393. 25

Rent 165.00

Telephone and telegrams 91. 70

Fares 229. 19

Postage - 68. 75

Miscellaneous 68. 75

Total 2, 437. 53

Dallas:

Inspector 1, 145. 85

Stenographer 333. 69

Rent..... - - 165.00

Telephone and telegrams 45.82

Fares - - â€” - 229.19

Postage.. -- 68.75

Miscellaneous 68. 75

Total. 2,057.05

General administrative functions 58, 715. 04

Compliance functions 185, 179. 32

Statistical functions 5, 791. 60

Special millinery-board functions (exemptions and exceptions) 9, 450. 85

Total 259,136.71

General information

Number of establishments to be assessed 1, 373

Number of establishments in industry 1, 373

Annual net sales for year 1934 .$105, 000, 000

Number of employees as of Aug. 31, 1934 30, 954

Senator George. I offer also for this record a letter from one

manufacturer of men's and boy's pants and work clothing, the Barrow

Manufacturing Co. of Winder, Ga. This letter also points out the

particular hardships suffered by the industry in the State and in the

Southeast to the manufacturers of men's work clothes, and I believe

it indicates the number of manufacturing enterprises in this particular

category that have been compelled to go out of business.

March 4, 1935.

Senator Walter F. George,

United States Senate, Washington, D. C.

Dear Senator George: I greatly appreciate your recent letter regarding the

N. R. A., the renewal of these codes, etc.

We might as well face the issues, Senator, the "new deal" is proving quite a

flop. No one doubts the good intentions of our President, and no doubt if he had

surrounded himself with men who could be relied upon to carry out his wishes and

no more, it would have been some better.

1970 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

The trouble is, business has no faith in this administration, all the ballyhoo in

the world will not shake business away from the beliefs that it is dangerous to do

business now. Due to so much changes, regulations, etc., on codes and the

National Recovery Administration, business really has not had a chance to step

out and do things needed to be done. No one in business could think of expand-
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ing or those out of business would be foolish to go into any new business of any

kind, when it is coded to death. More people are unemployed today in spite of

what they say in Washington than when Mr. Roosevelt went into office. It is

true those who are fortunate enough to be employed are faring well due to the

short hours and high pay, but that does not help the unemployed. The big

mistake the President made was in setting a wage scale based on living conditions

in New York City, for the whole country, rural and urban. The result was that

industry went about a program of doing away with labor with modern machinery,

and today mills and garment manufacturers are producing more goods on these

short hours than they did on the long ones because of systematizing their factories

and equipping them with modern equipment, without increasing employment a

man. Mr. Roosevelt simply overplayed his hand on this high wage scale.

I certainly believe, Senator, it is now time that Congress take a stand in these

matters: The peoples' rights are being so flagrantly violated that Georgia is

more like Russia we read about than good old Georgia of old, with all these high-

stepping code authority detectives stamping in and out of our factory, stopping

your operations, and trying to stir up trouble with the employees. It has been

the program all the way through, it seems to me, for these northern fellows to

stir up trouble with labor down here, when no cause for trouble exists. The

North is simply jealous of the South's growth in a manufacturing wav, and aa

the northern men have in hand all code matters, and the National Recovery

Administration itself, it has been their purpose aud plan all the way to do every-

thing possible to injure the southern manufacturer.

The South is now on the spotâ€”it can go forward or it can be ruined. The

whole matter is now in the hands of the southern members of the Congress and

Senate. I say, Senator, it is serious, and what happens in Washington during

the next 6 months will determine the destiny of the industrial South. I firmly

believe that our southern representatives brains are equal to if not superior to

those of the northern representatives, but the trouble and danger lies in the

fact that our southern members are following Mr. Roosevelt too far.

Industrially speaking, Mr. George, the Civil War is being fought all over

again, and now is the big chance for the South to win. It will be won or lost

forever on the Washington battlefrontâ€”not down in the deep South.

With my highest regards, I am,

Very truly yours,

Barrow Manufacturing Co.,

W. II. Jennings, President.

The Chairman. I desire to have put in the record a statement by

Mr. Kilbourne Johnston as to some of the testimony that has gone

in. It will save him from going on the witness stand.

National Recovery Administration.

Washington, D. C, April 11, 1935.

Hon. Pat Harrison,

Chairman Committee on Finance,

United States Senate, Washington, D. C.

My Dear Senator Harrison: On April 1, 1935, at the hearing on National

Recovery Administration held before the Committee on Finance, Mr. A. J.

Hettinger, a former employee of National Recovery Administration's Research

and Planning Division, read into the record (pp. 1855 through 1858 of the tran-

script of testimony) a statement of Mr. Charles F. Roos, another former em-

ployee of National Recovery Administration's Research and Planning Division,

which had appeared in the Colorado Springs Telegraph for Friday afternoon,

March 15, 1935, and a paragraph of a letter received by Mr. Hettinger from

Mr. Roos, in which Roos made a series of untrue statements, implying that

National Recovery Administration had been unfavorable to small enterprises

and alleging that either Mr. Richberg or I had suppressed the unfavorable data

and made public the favorable data. This is not true.

He said:

1. That he "prepared the data which Richberg and General Johnson's son

used to answer the reports of the Darrow Board."

INVESTIGATION OF NATIONAL, RECOVERY ADMINISTRATION 1971

This is untrue. None of the data prepared by Mr. Roos was used in answering

the reports of the Darrow Board. The research in which he played a part was

not complete until after the reports had been made.

2. "These," (the answers to the Darrow Board) "made public only the figures

which were favorable to National Recovery Administration."
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This is untrue, since none of the figure? were used. Mr. Roos' compilation

had not even been submitted to me at that time.

3. "To illustrate," (National Recovery Administration's deception), :'itistrue

that of those firms which showed increases in net worth in 1933, the greatest per-

centage increase occurred among the smallest firms, as reported by National

Recovery Administration, but it is also true that in every one of 16 industries

examined, of those firms which showed decreases in net worth, the greatest per-

centage decrease occurred among the small firms. The latter, however, was not

made public."

This statement is untrue on two grounds. First, National Recovery Adminis-

tration did not make public either statement. Second, Mr. Roos' o\in figures

did not show that in every one of the 16 industries examined declines in net worth

occurred during 1931!. They showed that declines in net worth occurred only in

9 of the 16 and in only 3 of these 9 cases did small enterprises have the greatest

percentage decline.

The statement is deliberately misleading on still other grounds in that Mr.

Roos did not mention the fact that his figures also show that the rate of decrease

in bankruptcies during the period of National Recovery Administration has never

been equaled within the scope of existing records and, furthermore, that fewer

enterprises out of every hundred in business became insolvent in 1933 than in any

year since 1920. Small enterprises shared proportionately in this rapid decline

of bankruptcies and also in the low level of insolvencies which has been main-

tained to the present time.

4. Mr. Roos further states that the figures and charts drawn up by him "made

very favorable impressions on Congressmen, especially on Senator Robinson."

None of the figures or charts submitted to me by Roos were ever presented to any

Senator or Congressman, or used in any other way.

The standard index of business failures supplied by Dun & Bradstrect has

been used several times to indicate the true fact that small enterprises have been

saved by National Recovery Administration at a startling rate, but these figures

were not compiled by Mr. Roos but were made public by Dun & Bradstrect

before the Darrow report. Even these well-known figures however, were not

used in General Johnson's and Mr. Richberg's reply to the Darrow report.

5. Mr. Roos further states "I have a suspicion that Johnston" (the under-

signed) "showed only the charts favorable to National Recovery Administration,

but I do not know."

This is a direct insinuation against my personal honesty and since this innuendo

has been made a matter of the highest public record, I urgently request that my

reply be made a matter of the same record.

As I have stated above, the charts came too late to be included in the answer

to the Darrow board. None of them was shown to either Mr. Richberg or

General Johnson, by me. They were submitted to me and kept in my files until

they became out of date, when they were discarded for more recent data. The

original figures, however, are still in the files of the Planning and Research

Division.

Respectfully,

Kilbourne Johnston, Assistant Code Administration Director

(Formerly Aide to the Administrator).

The Chairman. I also wish to put into the record some information

which has been turned over to the committee by Mr. Blackwell

Smith, acting general counsel, as requested by Senator Gore.

National Recovery Administration,

Washington, D. C, April IS, 1935.

Hon. Pat Harrison,

Chairman Senate Committee on Finance,

Senate Office Building, Washington, D. C.

Mi Dear Senator Harrison: In accordance with the request of Senator

Gore, I am enclosing herewith and making available for the members of the

committee a table indicating which codes contain provisions requiring permission

of the National Recovery Administration before new plants may be erected or
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tion of motion pictures, unless the parties mutually agree that a different form

be used." The only criticism that I have ever heard of this provision of the code

is that the provision is not strict enough in compelling the exclusive use of such

form of agreement.

With respect to arbitration, the provision of the code as above cited is that
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arbitration of disputes arising under any exhibition contract shall take place, "if

the parties shall agree on arbitration." There is nothing whatsoever mandatory

about arbitration, and the optional method provided for is the customary one, in

which each side to the controversy appoints its representative. In case of disa-

greement, the matter is submitted to an impartial umpire.

II. Likewise, before the Senate Finance Committee on April 8, 1935, Abram F.

Myers testified. With respect to his statements, I desire to introduce the

Reference is made by Myers to the procedure in drafting of the code, the naming

of the code committees, and the naming of the code authority.

There is annexed hereto, as exhibit 1 to this statement, the report on the code

of the undersigned as Deputy Administrator in charge of the code, such report

being made to General Johnson in connection with the presentation of the code

to the President for approval. The reports of the advisers upon the code arc also

annexed as part of exhibit 1. The procedure questioned is fully covered and ex-

plained therein.

The review of the draftsmanship of the code as originally presented was done

and the code in its final form was prepared by Mr. Rosenblatt, with the assistance

of his advisers, and particularly nis legal advisers. The innuendoes made with

respect to the participation of Mr. Nathan Burkan in the drafting of the code are

declared to be unequivocally erroneous. Mr. Burkan had no more to do with the

draftmanship of the Motion Picture Code, as approved by the President, than did

anyof the pages of the Senate.

With respect to the number of theaters in the United States exhibit 2, annexed,

is the publication of the Bureau of Foreign and Domestic Commerce, of the

Department of Commerce of the United States Government, issued on February

1, 1935, stating the number of theaters in operation at that time, to be 10,143.

The exact figures may be open to question, but this is the best information on the

subject at this time. At the time the code was promulgated there were no

statistics available worthy of the name.

In this connection the committee should know that as of March 12, 1935, there

were 9,169 written assents received by the code authority from motion-picture

exhibitors and that an additional number of 340 exhibitors had taken the benefits

conferred by the code, even though not signing the form of assent. Thus, a

total of 9,509 exhibitors have either assented to the code or taken its benefits.

Of this number, 7,393 are in the status of unaffiliated exhibitors.

Myers' statement that the code was signed in secret is not correct. It was an

open secret, since the signature and assents to the code at the time the code was

approved by the President on November 27, 1933, represented the overwhelming

majority of the exhibitors of the United States. There is annexed hereto, in

exhibit 3, a statement of all the assents which accompanied the transmittal of the

code to the President.

Myers' statements with respect to the protest of General Johnson and the

inclusion in the record of the memorandum of October 31, 1933, do not complete

the record. General Johnson, after hearing the protestants personally, turned

over all matters in connection with the code to Col. Robert W. Lea, at that time

assistant administrator for industry, and Colonel Lea, with an attorney of his

own choosing, reviewed the entire matter and reported to General Johnson. As

a result, General Johnson issued a statement on November 4, 1933, annexed

hereto as exhibit 4, which completely vindicated the acts of Mr. Rosenblatt.

Myers' reference to the interpretation of the Executive order approving the

code signed by the President makes no mention of the fact that such interpreta-

tion followed a conference at the White House and was at the direction of the

President. I may add that every case determined by the code authority has been

carefully reviewed by the National Recovery Administration.

Myers' statement with respect to the votes cast by the code authority against

the interests of the independent exhibitors, is not supported by the facts, and anal-

ysis of such votes shows that from the very first meeting of the code authority

held December 20, 1933, up to and including February 28, 1935, the total number

of votes cast were 1,091 of which 1,019 were unanimous, and of which 72 were

split, and that therefore, of the total votes cast, 93.9 percent were unanimous;

that is, by the action of all the members of the code authority, including those

designated by Myers, as representative of the independent exhibitors' interests.
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The letter presented by Myers from Yamins speaks of a number of subjects

which Myers adopts. His statement as to the method of appointment of local

boards, while undoubtedly well-intentioned, nevertheless does not disclose that

there were over 3,000 nominations received respecting membership on these

boards, and that there were actually 372 members appointed by the code authority
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and that there was unanimous agreement on such appointments by the code

authority in 370 cases.

The statement, that practices have occurred tending to avoid strict conformity

with the standard form of exhibition contract, makes no reference to the fact that

that brief is now before the National Recovery Administration for consideration

on the question of whether or not the practices complained of amount to code

violation.

The statement made with respect to failure of members of the code authority

to attend meetings is misleading. The first meeting of the code authority of

the motion-picture industry was held in New York City on December 20, 1933.

Up to and including the meeting held on Friday, April 5, 1935, there have been

42 regular meetings, 10 recess sessions, and 1 special meeting, a total of 53 meetings

by the code authority in a period of slightly more than 15 months.

These meetings have in almost every instance, lasted the entire day, in addition

to which members of the code authority, their permanent and temporary alter-

nates, have devoted much additional time attending committee meetings and

appeal hearings.

Forty-six different members of the industry have sat as members, permanent

alternates, or temporary alternates of the code authority at the above number of

meetings. It must be borne in mind that the widespread supervisory activities

frequently called for special advisory service, and the industry nas had the benefit

of its most expert personnel in attendance at the various meetings.

The statement that the code authority has exclusive power to recommend

changes in the code is not correct. Annexed hereto as exhibit 5 is the National

Recovery Administration Office Memorandum No. 266, Office Order No. 86, and

that portion jof the National Recovery Administration Manual, all of which are

relevant and disclose that any interested party, including the National Recovery

Administration, may propose amendments to any code.

With respect to the form of assents to the code, there is annexed hereto as

exhibit 6, a statement issued by General Johnson and Donald Richberg, as

counsel, respecting the effect of the form of assent to the Motion Picture Code

(which in the form it was signed, was approved by Mr. Rosenblatt, and was in

accordance with statements previously made by him to the same effect)-, as well

as the Executive order of the President, No. 6949, as exhibit 7, hereof, respecting

the rights of signatories to codes.

The Myers statement that it is impossible for exhibitors to get relief before the

code boards, is not borne out by the facts.

Considering exhibitors' problems alone, the code provides three chances to one

for relief through local grievance boards which consider fair trade practices only.

Relief has been granted to exhibitors in 75 percent of cases tried. Out of 1,020

cases tried by local grievance boards, 771 cases brought relief to exhibitors. In

only 24 percent of casesâ€”or in 237 complaintsâ€”was relief denied. In 205 of the

cases appeal was taken to the code authority as a court of appeals and in 85 per-

cent of the appeals the local board was sustained; in 30 cases, or 15 percent, the

local board's decision was reversed.

Until the code was achieved, there was no such thing as relief for clearance and

zoning problems generally. The clearance and zoning boards are in operation to

pass wholly upon those questions. In the first 289 cases brought to these boards,

relief has been granted to 172 exhibitorsâ€”59 percent of the complaints filed.

Appeals were taken to the code authority in 78 of these cases. Eighteen percent

of the appeals heard were reversed and sent back to the zoning boards; judgment

was affirmed in 82 percent of the appeals.

III. On April 8, 1935, there also appeared Melvin Albert, who testified.

Most of the statements made by Albert will be found refuted in the above and

in the exhibits. One statement made by him particularly stands out. Albert

stated that the code provides "that no exhibitor may complain that a distributor

has given advantage to a theater operated by a distributor." There is a fair

sample of the worth of Albert's testimony. The code provides nothing of the

kind and such is not the fact.

The code does provide in article VI, part 2, section 5, that a local grievance

board shall not have jurisdiction to hear any complaint based upon the fact that

a distributor has licensed the motion pictures distributed by it for exhibition at

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 1975

its own affiliated theaters. It would indeed be anomolous for a distributor to

be deprived of its right to show its own pictures in its own treaters as the law

now stands.

With respect to the statements made by Albert concerning the labor provisions

of the code, the committee will find in exhibit 3 the signatures of all labor organiza-
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tions employed in the motion-picture industry to the code, constituting thereby

an agreement with the employers in the industry.

Albert's statements respecting motion picture machine operators in New York

are unfair, to say the least, considering that the code protects a tremendous

number of workers in the industry, estimated at more than 260,000, and of which

the annexed enumeration, marked "exhibit 8 ", is illustrative.

The foregoing is adduced, not by way of complete answer to the unnumerable

petty, irrelevant and immaterial matters touched upon by the foregoing wit-

nesses with respect to the Motion Picture Industry Code, but should serve to

advise the committee generally of the inaccuracy and inadequacy of the testi-

mony given by such witnesses.

In order that the remarks of all the witnesses with respect to the report of the

Darrow Board on the Motion Picture Code be fairly dealt with, there is annexed,

as exhibit 9:

(A) The letter of General Johnson to the President, dated May 15, 1934, con-

taining reference to the undersigned.

(B) Comment on the majority report of the Darrow Board by Donald R.

Richberg with respect to the Motion Picture Code; and

(C) The answer of the undersigned to the Darrow Report on such code.

1 have been advised of the desire of the committee to expedite its hearings,

and in conformity with its wishes I am therefore refraining from requesting an

opportunity to be heard. In view, however, of the testimony and of the materi-

ality of this reply and of the exhibits annexed, I respectfully request that they

be all incorporated into and made a part of the record of proceedings before the

committee.

Sincerely,

(Signed) Sol. A. Rosenblatt,

Division Administrator, Amusements Division N. R. A.

EXHIBIT NO. 1

Report to General Johnson by Deputy Administrator on the Code op

Fair Competition for the Motion-Picture Industry and Reports of

the Advisers Upon the Code

October 26, 1933.

To the National Recovery Administrator:

GENERAL 8TATEMENT

The code for the motion-picture industry embraces all economic divisions of

the industry, and, indeed, all subdivisions thereof. It embraces and considers

every step taken by the industry from the production of motion pictures to their

distribution and thereafter to their very exhibition in theaters before the public.

Every division of this industry is interrelated with and dependent upon the other

for its very existence.

Prior to August 8, 1933, your deputy was advised that numerous groups repre-

senting those engaged in the motion-picture industry were severally formulat-

ing proposed codes of fair competition for this industry. The divergence in views

expressed in such activities was so marked, and the complete devotion of each

group to its own special interests was so pronounced, and the apparent inability

of any group to formulate any code upon which a hearing might be called was

so great, that your deputy proceeded with all due dispatch to call a meeting of

all the separate groups and divisions of the industry in order that through such

representative groups the formulation of a code might go forward.

On August 8, 1933, at the meeting hall of the association of the bar of the city

of New York, at New York City, your deputy called together representatives of

the several divisions of the industry and named, for the purpose of formulating

a code, a committee of producers and a committee of distributors, under Sidney

R. Kent, president of the Fox Film Corporation, as coordinator; and a committee

of exhibitors, under Charles L. O'Reilly, president of the Theater Owners' Chamber

of Commerce, of New York City, as coordinator.
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Such committees embraced the following in their membership:

Producers' Committee.â€”George Bacheller, president Chesterfield Pictures;

Phil Goldstone, president, Majestic Pictures; M. H. Hoffman, president Allied

Pictures; W. Ray Johnston, president Monogram Pictures, Inc.: B. B. Kahane,

Sresident Radio Pictures Inc.; Louis B. Mayer, vice president, Metro-Goldwyn-
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layer Distributing Corporation; J. T. Reed, president, Academy of Motion

Picture Arts and Sciences; William Saal, Admiral Pictures; Joseph M. Schenck,

fresident United Artists Corporation; H. M. Warner, president, Warner Bros,

'ictures, Inc.: Adolph Zukor, president Paramount Pictures Distributing Cor-

poration; M. H. Aylesworth, president RKO Distributing Corporation; J. Berko-

witz, Standard Film Exchange, Inc.; A. C. Bromberg, president A. C. Bromberg

Attractions; R. H. Cochrane, vice president Universal Pictures Corporation;

Jack Cohn, vice president Columbia Pictures Corporation; H. Gluckman, presi-

dent Majestic Pictures Corporation; Edward Golden, general sales manager

Monogram Pictures, Inc.; Earle W. Hammons, president Educational Film

Exchanges, Inc.; George J. Schaefer, general manager, Paramount Pictures

Distributing Corporation; Nicholas M. Schenck, president Metro-Goldwyn-

Mayer Distributing Corporation Harry H. Thomas, president First Division

Pictures, Inc.; Charles W. Trampe, president Midwest Film Co.

Exhibitors' committee.â€”Harry C. Arthur, president Arthur Theatres Corpora-

tion; Jos. Bernhard, Warner Bros. Theatres Circuit; M. E. Comerford, Scranton,

Pa.; Sam Dembow, Paramount-Publix Corporation; Harold B. Franklin, Radio-

Keith-Orpheum Corporation: John Hamrick, Seattle, Wash.; Harry E. Huffman,

Denver, Colo.; Ed Kuykendall, president, Motion Picture Theatre Owners of

America; Gus O. Metzger, president Independent Theatre Owners of Southern

California; Jack Miller, Exhibitors' Association of Chicago; Abram F. Myers,

general counsel Allied States Motion Picture Exhibitors Association; H. M.

Richey, secretary Allied States Motion Picture Exhibitors Association; J. C.

Bitter, president Allied States Motion Picture Exhibitors Association; Sidney

Samuelson, president Allied Theatres of New Jersey; E. A. Schiller, Loew's,

Inc.; A. H. Schwartz, Century Circuit; George Skouras, Skouras Bros. Theatres;

Fred Wehrenberg, St. Louis, Mo.

.Such committees, therefore, comprised i,n their membership a truly representa-

tive industrial group.

It is your deputy s opinion, and it is respectfully submitted, that the foregoing

procedure with respect to formulation of a code upon which a public hearing could

be called was highly necessary, because there is in the motion-picture industry

no trade or industrial association fairly representative of this industry.

The code for the motion-picture industry formulated by such representative

industrial group, as aforesaid, was submitted to the Administrator on August 23,

1933, and a hearing was forthwith set with respect to the same for September 12,

1933.

THE PUBLIC HEARING

A public hearing was held commencing on September 12, 1933, and ending on

September 14, 1933, in the large auditorium of the United States Chamber of

Commerce Building, at Washington, D. C. A list of witnesses is contained in the

transcript of record of such public hearing. The names of more than 200 wit-

nesses were called at such pubic hearing.

Upon the public hearing, the following sat with your deputy as advisers:

William P. Farnsworth and Bernice Lotwin, Legal Division.

George A. Renard, Consumers' Advisory Board.

Donald K. Wallace and H. H. Thurlby, Research and Planning Division.

E. N. Hurley, Sr., Industrial Advisory Board.

John P. Frey, Labor Advisory Board.

Representatives of all groups and divisions of the industry were heard. Repre-

sentatives of persons engaged in other steps of the economic process, whose

services and welfare are affected by the Motion Picture Industry Code, were also

heard. Reprsentatives of consumers, employees, and others who sought exemp-

tions from the provisions of the code were heard.

The statistical position of the industry was satisfactorily presented. Com-

munications received from interested parties who had not requested to be heard

were read into the record.

Upon the hearing, your deputy ruled out of consideration by the Administrator

all proposals which in any way sought to modify or interpret the provisions of

section 7 (a) of the National Industrial Recovery Act.
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Further upon the public hearing, proposals in the codes submitted relating to so-

called "poster exchanges," which if accepted by the Administrator would have

completely destroyed the business of such poster exchanges, were ruled out of

consideration by your deputy.

*******
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Commencing with the evening of September 12, 1933, your deputy on each

and every day to and including the date of this report lias held conferences with

all parties interested in this code.

Your deputy has attempted to relate the provisions in the code so that they

will be equally protective of the interests of all groups and parties affected, ft

is your deputy's opinion that whether the results sought to be achieved there-

under will actually be achieved can be resolved only by the actual operation of

the code itself.

The code is designed to safeguard and protect the rights of the minority in-

terested affected by it. It is especially designed to safeguard unaffiliated ex-

hibitors, for whom, for the first time in the history of this industry, a forum has

been provided where they may assert applications for relief in situations where

presently either no legal remedy exists or the legal remedy presently existing is

inadequate. The smallest exhibitor, who has heretofore contended that his

grievance never sees the light of day, and that he is unable to direct the same to

the attention of the responsible representatives of the industry, has now been

afforded every opportunity to do so, and what is more important, to secure speedy

and equitable relief.

This code requires constant, careful, and intelligent supervision and enforce-

ment. Its success or failure depends upon such supervision.

*******

FACTS RELATING TO THE INDUSTRY

The motion-picture industry embraces all activities connected with the pro-

duction, distribution, and exhibition of motion pictures in theaters.

While this industry produces less than one-half of I percent of the total volume

of goods manufactured in the United States, it assumes a position of unusual im-

portance because of its far-reaching influence upon social and economic standards

and conduct throughout the world. Since approximately 70 percent of the

screen time of the world's cinema is in exhibition of American-made films, the

importance of this industry cannot be overestimated.

The total investment in all branches of the industry in the United States is

estimated at $2,000,000,000, of which investment $95,000,000 is represented by

production studios; the balance of the investment is largely in theaters.

Although, according to the 1931 census reports, there were 137 concerns

engaged in the production of motion pictures throughout the United States,

nevertheless the industry is largely concentrated in California, with a relatively

small number of studios, all located in or near Hollywood. This comparatively

small number of studios produces over 70 percent of a total output of motion

pictures valued at $151,000,000. From the standpoint of plant investment, the

studios of the so-called major producers" represent more than 80 percent of the

total investment.

_ Annual production approximates 650 feature films. Of the estimated produc-

tion of feature films for the 1933-34 season, the relatively small number of pro-

ducers, hereinafter called "the major producers", have scheduled for production

some 400, or 65 percent, of the 626 features announced for production during

the current season. The remaining 35 percent is divided among about 25 other

producers, hereinafter called "independent producers." The balance of the

number of producing firms engaged in the industry will be found to have con-

tributed their production under a "unit" system which feeds into and becomes

part of the prpductions scheduled by the said major producers.

Similarly, the distribution of motion pictures has been concentrated in a

comparatively few large producer-distributor companies. The volume of film

distribution accomplished through producers' exchanges in 1929 was 94.67 percent

of the total volume of business reported by all exchanges. A marked geograph-

ical concentration in the wholesale distribution of motion pictures also exists, 99

percent of the total distribution being done out of 32 key cities in this country.

The total number of motion-picture theaters in 1933 is reported as 19,311,

with a total seating capacity of 11,161,193. Of these theaters 15,231 are reported

as sound-equipped, and 4,080 silent. From annual admissions to these theaters

the industry takes in $1,100,000,000 per annum, at an average daily admission

119782â€”35â€”PT 6 14
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of 25 cents, and an average daily attendance per theater per show of 226. Of the

seating capacity of the theaters, the same is divided approximately equally

between producer-distributor controlled theaters, commonly known as "circuit

theaters, and the independent theaters, i. e., those not affiliated through owner-

ship, control, or management, with producer-distributor companies. The scale
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of theater construction and operation ranges from the small place with one show

weekly to the de luxe city theater, and from straight picture entertainment to

combined picture, stage and orchestral entertainment.

The concentration of this industry, wherein production, distribution and exhi-

bition are both horizontally and vertically integrated, is tremendously significant

in that tbis corporate ownership in the hands of a comparatively few large com-

panies has created an economic division of the industry between major and inde-

pendent interests, the economic consequences of which are reflected in all prob-

lems of the industry.

The change in fortunes of the larger companies from 1929 to 1933 is significant.

The combined figures for net income for seven of the largest companies show a

decrease from such income in 1929 of approximately $59,296,100, to a deficit

in 1932 of approximately $37,335,127.

The decrease in attendance at motion-picture theaters during such period

approximated 35 percent.

During the same period of time, from 1929 to 1933, we find that of 19,311

theaters reported as existing at the end of 1932, 6,064, or 31.5 percent were closed.

New theater construction has declined rapidly from $163,559,000 in 1929 to

$17,500,000 in 1932.

The decline in profitability of the industry has been attributed to a number

of factors, including overexpansion in the direction of seating capacity of theaters,

the erection of theaters at a high cost per scat, the effect of the depression upon

the demand for entertainment, the general lowering of admission prices, short-

sighted and inefficient management of corporate enterprises, and the payment

of inordinately large compensation for services.

In your deputy's opinion, an increase in theater attendance, with the main-

tenance of proper admission prices, would be accompanied by an increase of

profits for this industry far greater proportionately than possible in any other

industry.

*******

In the production of motion pictures, the 1931 census reported the number

of employees as 14,547, with prevailing hours of labor per week varying from

48 to 54 hours.

In the distribution of motion pictures at the end of 1929, there were 9,342

persons employed in the exchanges, with prevailing hours of labor approximately

the same as in production.

In the exhibition of motion pictures, the number of workers employed is

estimated to approximate 250,000, with prevailing hours from 23 to 62 per week.

According to estimates furnished your deputy, the increase in the number of

employees in this industry, whose employment is attributed to the operation of

the proposed code, is estimated to approximate 25,000 persons.

A brief analysis of the code follows:

ARTICLE II. ADMINISTRATION

Administration of this code principally revolves about the code authority pro-

vided for. The code authority is named in the code with the assent of the repre-

sentative groups in the industry whose belief it was and is that were a method of

selection provided for, the designees could not commence to function until many

months have passed. The actual naming of the members of the code authority

was therefore done in order to expedite the administration of the code.

The code authority is fairly representative of the economic divisions of this

industry.

Its personnel is constituted of the outstanding representatives of both affiliated

and unaffiliated producers, distributors, and exhibitors. The character of its

membership and the responsibility attached thereto should, in your deputy's

opinion, insure high-minded, fair, just, and impartial administration.

Provision is made for the seating upon the code authority of representatives of

classes of employees whose interests may be affected, upon proper occasion; and

also for the designation by the Administrator of three impartial persons appointed

by him as his representatives thereon.

Your deputy confidently expects that the code authority will function in open

public, and that a penetrating spotlight of public interest will be focused upon it*
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Under such circumstances, your deputy believes that no just grievance or com-

plaint can be disregarded with impunity by the members of the code authority.

The fact that the code authority is fairly constituted, that it is composed of men

of the highest reputation for fair dealing in the industry, and the fact that it will

be subjected openly to a scrutiny from every group and division in the industry,
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as well as without, should assure the Administrator and every element in the

industry, no matter how small or large, of its proper functioning.

It is respectfully submitted by your deputy that in the event the code authority

should fail to be representative, or should fail to be impartial, fair, and just, the

Administrator charged with the responsibility for its creation must alter its con-

stituency. However, your deputy does not believe that this code authority could

fail to be mindful at all times of the trust reposed in it for the benefit of the

industry.

*******

ARTICLE IV. LABOR PROVISIONS

A. In the production of motion pictures, as the general rule, skilled and un

skilled labor is given a 36-hour week, while so-called "white collar" help is given

a 40-hour week.

The hourly rate for classifications of employees ranges from 40 cents an hour to

$2.25 an hour, the wage increase generally being approximately 15 percent and

representing an increased pay-roll expense upon the producers estimated upward

of $8,000,000 per year. All classifications of the employees, according to their

experience and skill and according to the locality of employment, have been pre-

served, with maximum hours of labor, minimum rates of pay, and other conditions

of employment necessary to effectuate the purposes of the code, and carefully

safeguarded.

While provision has been made for the exigencies of motion picture production

work, specified employees engaged therein receiving $70 or less per week have re-

ceived the benefit of lay-offs with pay for working over a stipulated number of

hours per week. Undoubtedly a committee will be established by the code au-

thority for the further study of problems affecting employees employed in pro-

duction work.

News-reel cameramen and soundmen have for the first time been given a limita-

tion upon hours of employment with compulsory days off with pay under stipu-

lated conditions.

Studio mechanics working more than 6 hours per day are compensated at not

less than time and one-half for their overtime.

Special effort has been made to safeguard those workers in any locality who are

receiving higher minimum wages and working a lesser number of hours than the

minimum wages and maximum hours specified in the code. Such higher wages

and lesser number of hours are preserved to such employees.

With respect to extras and "free lance" players, not only is a standing com-

mittee provided for to aid and protect such players, but extras are provided with

a higher minimum rate of pay than has heretofore existed, ranging from $5 per

day for crowds and atmosphere people to $7.50 per day for extras, with their pay

graded upward according to the character of the performance and personal ward-

robe required. Extras are also provided with working conditions safeguarding

their employment and compensation for interviews lasting more than one hour

and a half.

Child labor in the production of motion pictures is absolutely prohibited, except

that children may fill roles or make appearances upon compliance with the pro-

visions of State laws appertaining thereto.

B. In the distribution of motion pictures a 40-hour week is provided for, with

minimum wages according to population, ranging upward from $14 per week.

Child labor is absolutely prohibited.

C. In the exhibition of motion pictures:

Part 1. For employees other than actors: Child labor is absolutely forbidden,

and a general 40-hour week is prescribed, with minimum hourly rates of pay

provided for with respect to general unskilled labor, such as ticket sellers, door

men, ushers, cleaners, matrons, watchmen, attendants, porters, and office help.

In your deputy's opinion, the provisions relating to skilled employees employed

in the theaters, such as billposters, carpenters, electrical workers, engineers, fire-

men, motion picture machine operators, oilers, painters, theatrical stage em-

ployees, theatrical wardrobe attendants, constitute one of the most construc-

tive portions of this code.
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For a great many years there has been constant industrial strife existing in the

communities where union labor is employed in the theater, and it was your

deputy's determination that this code could not effectuate policies of the act

unless sound provisions were incorporated for ameliorating this condition.

With the full approval of labor, therefore, provision is made for the establish-
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ment of the prevailing scale of wages and maximum number of hours of labor of

organizations of any such employees affiliated with the American Federation of

Labor with respect to their respective type of work in a particular class of

theater or theaters, in a particular location, in a particular community.

The unions have agreed that in those communities wherein they are directly

and regularly employed by the exhibitors, that any and all disputes relating to

determination of scales and hours with respect to the particular class of theater

or theaters in a particular location, in a particular community affected, that they

will arbitrate and not strike, and the employers have agreed that they will not

lock out such employees.

The National Recovery Administrator is given power to appoint the impartial

additional person to finally determine the dispute where the parties themselves

are unable to agree, and all such action is finally subject to review by the

Administrator.

Where such unions do not exist, and union employees are not directly or regu-

larly employed by the exhibitors, the minimum wage is 40 cents an hour.

Moreover, in order that the Administrator might be assured that no such

skilled employee as above named might lose his position, the code provides that

in no event shall the duties of any such employee directly and regularly em-

ployed by the exhibitors as of August 23, 1933, be increased so as to decrease the

number of such employees employed in any theater or theaters in any community

except by mutual consent.

A general pledge that the employers and employees shall attempt to arbitrate

all disputes is also contained in the code.

Part 2. Actor employees in vaudeville and presentation theaters: Actor em-

ployees, including chorus persons, are for the first time in the history of this

industry safeguarded with respect to their rates of pay and working conditions.

Reference to part 2, division C, of article IV of the code, discloses the elaborate

safeguards provided for in the code to protect this class of actor labor.

Child labor with respect to such employees is also forbidden, except that where

roles are to be filled or appearances made by children in vaudeville and presenta-

tion theaters, they shall be in compliance with the State laws appertaining

thereto.

UNFAIR PRACTICES

Article V-A. General: Included in the statement of general unfair practices is

a proposal under which the code authority is authorized to investigate whether

any employer in the industry has offered an unreasonably excessive inducement

to anyone to enter his employ. If so found, then with the approval of the Ad-

ministrator, such employer may be assessed the amount of the unreasonably

excessive inducement, up to the amount of $10,000. Nothing in the proposal,

however, affects the validity of the agreement of employment so entered into

between the offeÂ»ding employer and his employee (pt. 4).

The aim of the proposal is to check and correct certain alleged abuses of which

widespread notice has heretofore been taken in investigations and legal pro-

ceedings.

Your deputy makes no recommendation with respect to continuing this pro-

vision in the proposed code.

B. Producers: Generally recognized unfair practices are declared such. There

are two proposals, however, which demand comment.

The provisions relating to agents are of special interest. Briefly, it is provided

that no producer shall transact any business relating to the production of motion

pictures witli any agents who have been guilty of what is generally recognized as

unconscionable conduct. The claim was made upon the public hearing and at

the conferences thereafter that unrest and dissension had been caused and

fomented by agents representing the employees of producers, and that by reason

of such activities the producers had in effect been deprived of the benefits and

advantages of their contractual relationships with their own employees. Such

claims were flatly denied and directly contradicted by representatives of such

agents. In your deputy's opinion, there is a great deal to be said on both side.-.

However, in view of the fact that employees under contract to producers con-

stitute undoubtedly the most valuable asset of the producing companies, this
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code provides for the creation of an agency committee, consisting of five repre-

sentatives of producers and a representative each of agents, actors, writers,

directors, and technicians, who shall sit to recommend to the Administrator with

respect to any proposed regulations or rules governing the relationship between

producers and such five classes of employees, and also with respect to possible
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registration of agents, in order that the problem, if existent, may be adequately

dealt with. Any and all such actions, however, by such agency committee are

directly supervised by the Administrator, whose approval is necessary in order

to effectuate any action taken by such committee. In your deputy s opinion,

such provisions are fair and equitable to all interested parties, and are carefully

designed to safeguard the rights of all concerned. (Pt. 4.)

There is another provision which is intended to effectuate the same purposeâ€”

the preservation to a producer of the relationship existing with his employees.

Before discussing the specific proposals contained in the code in such regard,

your deputy points out that when employees are regularly employed by a pro-

ducer for a period of time, the relationship is customarily mutually beneficial.

The producer in such case contends that his organization and his efforts result in

building up the value of such employee. The employee, while usually recogniz-

ing the justice of the producer's contention, on the other hand contends that were

it not for the innate abilities of such employee, the producer would not be

able to realize value from the employment. These contentions of both producers

and their employees are not only made with respect to actors, but are also made

with respect to all employees engaged in creative, artistic, technical or executive

capacities. (Employees whose labors are purely creative, such as writers, authors,

and dramatists, contend that they are in a different position from other employees,

and urge that any of the producer's contentions as aforestated are not applica-

able to them.)

To the end, therefore, that both producers and their employees shall receive,

free from interference, full benefits and advantages arising out of the contractual

relationship, the code provides that no offers shall be made by a producer to or

for such employees of another produoer until 30 days before the expiration of the

then existing contractual relationship. The code further provides that as and

when a firm bona fide offer has been made by the then employing producer to

the employee involved, that during the last 30 days of the strictly contractual

relationship such then employing producer shall receive notice of offers from the

competing producer, so that the bidding for services shall take place in the open

and the then employing producer shall have an opportunity to meet any offers

made by a competing producer, and thereby, but only upon the free choice of the

employee, be able possibly to continue in his own employment such employee.

The employee's choice as between such offers made is entirely preserved. Such

is the procedure provided for by the code up to the expiration of the contractual

relationship (pt. 5).

Before continuing with the further provisions of the code upon this subject,

it is pertinent to point out that the further provisions relate primarily to a theory

of prior repute, that is, the theory of producers that those employees receiving

very substantial compensation have been enabled to a large degree to secure for

themselves such large compensation by reason of the efforts and facilities of their

producer employers, and that by reason of such fact the producer employers

have an ethical and moral right to be made acquainted for a stipulated period of

time after the expiration of the contractual period of employment with offers

made for the services of such former employees by competing producers, in order

that the last employing producer may be able to meet such offers or at least

negotiate with such former employee for a continuance of the employment with

the last employing producer; and if such negotiations are successful, thereby

preserving to the last employing producer an asset of undoubtedly great value.

These further provisions, relating to a time after the contractual relationship

has ended, are presently opposed by organizations of the employees affected,

upon the ground that such provisions will tend to decrease bidding for services

and thereby directly tend to limit the compensation which such employees might

expect to receive, if such provisions for open bidding were not embraced within

this code. Your deputy offers no opinion with respect to this theory of price

repute, advanced by producers, nor with respect to the arguments adduced by

employees opposing such provisions, except to say that the provisions in the code

relating to such subject matter are not, in his opinion, such as to work a hardship

on either producers or such employees, and that the treatment of such proposals is

entirely from the standpoint of fair practice on the part of producers, with entire
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freedom of choice left to the employee with respect to their acceptance or rejection

of offers.

Briefly, the proposals immediately above referred to are that when the last

employing producer has made a bona fide firm offer for the services of such em-

ployee who has received compensation of from $500 per week to $1,000 per
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week, or of from $5,000 per picture to $10,000 per picture, the last employing

producer shall have notice of offers made by competing producers for a period of

3 months following the expiration of the employment; and in cases where the

compensation of such employees was more than $1,000 per week or more than

$10,000 per picture, the period during which such last employing producer shall

be entitled to receive notice shall be 6 months following the expiration date of the

contractual relationship previously existing (pt. 5, sec. 4).

Provision is made with respect to the determination of the good faitli of offers

made so as to entitle producers to notice of subsequent offers, and procedure is

also devised whereby after notice has been given to the last employing producer

he shall have the very shortest reasonable time within which to negotiate to

meet an offer made by a competing producer, together with adequate safeguards

for the exercise by the former employee of his free choice in acceptance or rejection

of offers (pt. 5, sec. 6).

One further provision with respect to the contractual relationship existing be-

tween producers and such above-described employees is deserving of special

comment. Such provision declares that if the code authority, or any committee

appointed by it for that purpose, after notice and hearing, shall find that any

employee of any producer has refused without just cause to render services under

any contract of employment, the code authority shall have full power, with the

approval of the Administrator, to order all producers to refrain from employing

any such person for such period of time as may be designated by the code au-

thority, and making it an unfair trade practice for any producer to employ such

person in violation of such order, or for any distributor or exhibitor, respectively,

to distribute or exhibit any picture produced during the period prescribed by the

code authority by or with the aid of such person. The interests of all parties

concerned have been safeguarded with respect to the application of such provi-

sion of the code (pt. 5, sec. 7).

The foregoing provision is especially designed to meet instances where, with-

out just cause, an employee under contract has declined to render his services,

thereby in effect wasting the assets of the employing producer and otherwise

jeopardizing or impairing his business, with resultant loss not only to the em-

Eloying producer but also to his other employees and to all those interested in

is business. The provision, while drastic, is supportable upon the theory that

if an industry has the right to make rules and regulations with respect to fair

practices, it has the concurrent right to make rules and regulations in the nature

of self-discipline within the industry for the mutual protection and benefit of all

concerned by or under such rules and regulations.

Your deputy respectfully submits the provisions of article V, division B, part

5, for consideration. In your deputy's opinion, these provisions require the most

careful supervision, with thorough investigation and frequent reports demanded

by the Administrator concerning their operation.

On the general subject of abuses and payment of excessive compensation, your

deputy recommends thorough investigation, with report made to the President

respecting such subject.

(Your deputy begs to comment that a fair method of determining compensa-

tion, where it is likely to run into large figures, especially with respect to pro-

duction activities, would be employment at a minimum stipulated figure against

a percentage of the receipts of the production with which such person is asso-

ciated.)

C. Producers-distributors: Attention is respectfully directed to the provision

which makes it an unfair trade practice for any producer or distributor to know-

ingly and intentionally interfere with the existing relations between an outside

or associated producer and a producer or distributor, and forbidding negotiations

with any such outside or associated producer at any time prior to 60 days before

the termination of any agreement between such outside or associated producer

and any other producer or distributor (pt. 2).

Justification for this provision is based upon the same theory of preserving to

the parties thereto the mutual benefits and advantages of their contractual

relationships.

D, E, and F. Distributors and exhibitors: In addition to the creation of local

grievance boards and local clearance and zoning boards composed of exhibitors
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and distributors, hereinafter more fully referred to, the code provides prohibi-

tions upon distributors in their relations with exhibitors. Thus, prior to negoti-

ations and during the course of negotiations between a distributor and an ex-

hibitor, the code prohibits a distributor fromâ€”

(1) Threatening the exhibitor in order to coerce the exhibitor to contract for
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the distributor's pictures, or to pay higher rentals therefor, that the distributor

will build a theater in competition with the exhibitor's theater (D, pt. 1).

(2) Exacting as a condition of the licensing of feature pictures, to the exhibitor

who seeks to contract for them, that the exhibitor contract also for short subjects

of the distributor in excess of the exact proportional ratio of the exhibitor's full

program that is supplied by the distributor (D, pt. 5).

Other limitations upon a distributor's usual right of contract are:

(1) The distributor may not, in any contract where the license and rental fees

paid by the exhibitor are not based on a percentage of the receipts of the exhibitor's

theater, designate the day of the week upon which such pictures may be played;

and even if the contract is upon a percentage basis, so that the distributor's

revenue is directly affected by the day of the week on which the pictures are

played, and the distributor designates a picture for a certain day, the exhibitor

may nevertheless be relieved from the obligation to play the pictures on that day

if the local grievance board determines that the picture is unsuitable for the

exhibitor's theater for that day (D, pt. 9).

(2) The distributor is deprived of the right to contract that he may substitute

for certain types of motion pictures covered in the contract, and in cases where

the right of substitution is allowed it must give notice of such substitution within

the time and according to the manner prescribed in the code (hereinafter more

fully discussed) (D, pt. 3).

(3) The distributor, where it contracts to give the privilege of selection to an

exhibitor who contracts for less than 85 percent of the motion pictures dis-

tributed by the distributor, is prohibited from contracting to permit the exhibitor

to take more than 21 days in which to exercise its right of selection. By a pro-

vision in the code, if the exhibitor fails to exercise his right of selection in 21 days

the picture is deemed to have been selected (E, pt. 1).

Furthermore, the code makes uniform certain elements of the contract rela-

tionship between exhibitors and distributors.

The contract to be executed between distributors and exhibitors, unless the

parties otherwise agree, must be on the form of the optional standard license

agreement (1933). That form was negotiated between representative distribu-

tors and exhibitors and contains all the terms of the contract to be performed by

both parties other than the license fees to be charged, and the clearance granted.

The clearance granted to the exhibitor by the distributor under the contract

must not exceed the applicable clearance established in the schedules formulated

by the local clearance and zoning board. Previously the clearance to be granted

was one of the most determining factors in arriving at an agreement regarding the

license and rental feo to be received by the distributor. Now this element in the

contract is regulated by the clearance and zoning board, and the parties to the

contract may not grant or receive, respectively, clearance beyond that prescribed

as fair and reasonable by the representative boards (art. VI, pt. 1).

After the contracts have been entered into, the code makes provision with

regard to the enforcement of the contract and the remedies for enforcement:

(1) There is a provision that if for any reason certain pictures are not delivered

under a contract in which the exhibitor has contracted upon the basis that the

rental fees of the picture when averaged shall be a certain sum, that the distributor

must make a fair adjustment in the rental price of the picture which are delivered

under the contract so that the average may be achieved; and that the local

grievance board may hear and determine any disputes with regard to such

adjustment (D, pt. 8).

(2) There is a provision that if the distributor makes a special production he

must first offer such special production to the exhibitor who has contracted for

50 percent or more of the distributor's motion pictures (D, pt. 11).

(3) The distributor is prohibited from transferring its assets for the purpose

of avoiding delivery to exhibitors of pictures which it has contracted to deliver

(D, pt. 7).

(4) The distributor is prohibited from divulging any information received in

checking the receipts in the exhibitor's theater where the distributor's rental and

license fees are determined upon a percentage of such receipts ascertained by

checking (D, pt. 6).
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(5) The distributor is prohibited from licensing motion pictures for non-

theatrical accounts contrary to any determination, restriction, or limitation by

the local grievance board that such exhibition is unfair to the exhibitor. The

right of such accounts to secure motion pictures is preserved, however (D, pt. 4).

In addition, if the contract with an exhibitor is made and it should be found
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by the local grievance board that the exhibitor bought more pictures than such

exhibitor required, with the intention and effect of depriving his competitor of

those pictures, the distributor must, if the local grievance board so determines,

license those pictures to the complaining exhibitor. Furthermore, the distributor

must comply with other determinations made by the code authority with respect

to its contracts where exhibitors complain before the grievance board and the

grievance board certifies such complaints to the code authority. (E. pt. 2 and 3,

sec. 3.)

If the exhibitor defaults in the performance of his contract, if he has agreed

to arbitration as provided by the optional standard license agreement, the dis-

tributor must resort to arbitration to determine any dispute or claim of default

(F. pt. 2).

In such cases the distributor may not refuse to perform other contracts with

the exhibitor.

Some corresponding obligations are imposed upon exhibitors to distributors:

(1) An exhibitor is prohibited from transferring his theaters for the purpose of

avoiding existing contracts with distributors (E. pt. 4).

(2) The exhibitor is prohibited from exhibiting motion pictures at admission

prices lower than those publicly announced or those specified in the contract for

such motion pictures (E. pt. 3, sec. 1).

Rebates are forbidden, and the use of premiums is regulated (E. pt. 3, sec. 2).

(3) The exhibitor is prohibited from showing the picture prior to the days for

which it is licensed, to show the picture in the license agreement (K. pt. 5).

While a local grievance board has jurisdiction over any contention that a non-

theatrical account is unfairly competing with an exhibitor, nevertheless the code

specifically provides that nothing in the code shall be interpreted to prohibit the

licensing of motion pictures for exhibition at Army posts, or camps, or on board

ships of the United States Navy or ships engaged in carrying passengers to foreign

or domestic ports or at educational or religious institutions or at institutions

housing "shut-ins", such as prisons, hospitals, orphanages, etc. (U, pt. 4 (b)).

The proposal by exhibitors that distributors be prohibited from charging score

charges in connection with the licensing of motion pictures has not been acceded

to by your deputy, for the reason that such proposal, if granted, would con-

stitute an act of interference with the sales policies of the respective distributors.

Another proposal by the exhibitors that no distributor should have the right

to require that the exhibitor license the exhibition of short subjects where he

desires to license only feature subjects has been dealt with by a proviso that no

distributor shall require as a condition of entering into a contract for the licensing

of the exhibition of feature motion pictures that the exhibitor contract also for

the licensing of the exhibition of a greater number of short subjects (excepting

newsreels) in proportion of the feature pictures for which a contract is negotiated

bears to the total number of feature pictures required by the exhibitor. This

proviso is in the code by assent of the distributors. Were it not for such assent,

it is your deputy's opinion that the practice of "tying-in" short subjects with

feature motion pictures in exhibition contracts would not be a proper subject of

decision under this code, as such practice is one relating to the individual sales

policy of the distributors involved. Your deputy is frank to state that the validity

of such practice is not determined, and this code makes no attempt to determine

that question (D, pt. 5).

Proposals that double-feature programs, that is, the use of two feature pictures

on the same program, be abolished outright or upon the vote of a majority of the

exhibitors in any territory, were opposed by independent producers. Your

deputy did not regard it within his function to jeopardize the business of inde-

pendent producers nor to even partially place the stamp of disapproval upon a

practice which in certain portions of the country has existed for many years.

The exhibitor's right to show a double-feature program, the producing company's

right to refuse to permit its pictures to be shown on a double-feature program,

and another producing company's right to insist on being able to sell its pictures

on a double-feature program, all involve questions of individual policy. This

code makes no attempt to determine such questions, each and every one highly

controversial and, in your deputy's opinion, outside the scope of this code at the

present time.
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SUBSTITUTIONS (D. P. 3)

It is the practice and custom of this industry for exhibitors to license motion

pictures approximately a year in advance of their exhibition. There is no

question but that the exhibitor in making such license to a large extent knows

little or nothing about the kind or quality of the photoplays which he is licensing.
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His desire in making such license is to take advantage of the standing, position,

and reputation of the producer whose product he is contracting. Insofar as it is

possible to do so under such system of licensing, the kind and quality of the product

should be, and customarily is, indicated to the exhibitor.

Your deputy holds no opinion with respect to the advantages or disadvantages

of such a system of licensing. While considerable claim has been made by ex-

hibitors that they desire to license their product as and when same is made and

screened for purposes of their purchase, the fact is that the present systcrn of

licensing is in vogue, the producers claiming that they could not assure exhibi-

tors of either a continuous flow of product or a budgeted production program

otherwise.

Considerable latitude to the producer is therefore essential under the present

system of licensing the exhibition of motion pictures. Not only may illness or

death of players or unadaptability or untimeliness of the subject matter make

necessary changes in the cast or nature of the production but frequently changes

In cast, production, and plot are necessary to improve the motion picture. More-

over, producers have found it desirable to require or select stories or plays on

timely subjects which could not be anticipated at the time when the license

agreement with the exhibitor is made.

Percentage bookings, that is, the licensing of motion pictures by the distributor

with revenue to the distributor dependent upon the gross income to the theater

and which system of bookings has now become quite common in this industry,

is a practical assurance to some extent that the producer will and should make

every effort to create a more desirable motion picture rather than one of poor

quality.

A degree of elasticity in the requirements of definiteness is therefore warranted

under the present system as above described.

The practice of substituting another motion picture for one which has been

described in the exhibition contract as made or to be made with the participation

of a named star or stars, or named director or that of a named well-known author,

book, or play, constitutes an unfair practice. The substitution in such case is

a species of fraud and should not be permitted..

Consequently, this code declares that no distributor shall substitute for any

feature motion picture described in the license agreement as that of a named star

or stars, a named director or named well-know author, book or play, another

feature motion picture not conforming to such description (D. pt. 3 (a)).

The optional standard license agreement, the use of which is provided for in this

code, also affords the parties the opportunity of marking described photoplay,

"No substitute", and the code provides that photoplays thus designated may not

be substituted for, even if there be no named star, etc., described.

Moreover, even when the distributor has under specified circumstances the

privilege of substitution, he is obliged under the code to give reasonable notice of

such substitution prior to the release date of the motion picture in question

(D. pt. 3 (c)).

CANCELATION (T. PT. 6)

The practice in vogue in this industry as above described whereby a number of

motion pictures are iicensed without the exhibitors having a right of individual

selection, is known as "block booking."

The subject of block booking has long been a subject of controversy in this

industry. The adherents to any policy of block booking, claim that this practice

is economically sound, not only for the reasons of affording a continuous and

steady flow of product to exhibitors, and at the same time stabilizing on a budgeted

program the production activities of the respective studios who make numbers of

feature motion pictures, but they further claim that the practice is economically

essential because sale of motion pictures on an individual basis would result

in raising the license fees to a prohibitive extent without benefitting either ex-

hibitor or distributor. Such adherents also claim that by virtue of this practice,

exhibitors are obliged to a great extent to exhibit a finer grade of motion pictures

which may not be popular from a box office viewpoint and therefore an outlet is

assured for those photoplays which tend to lift the standards of the screen.
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The opponents of the practice of block booking assert that this practice obliges

an exhibitor to exhibit motion pictures which he would not otherwise select or

exhibit. Your deputy does not doubt that there is a great deal more which can

be said for or against this practice.

The fact is, however, that this problem involves a sales policy which in your
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deputy's opinion is not within the purview or scope of this code. As a practice

block booking has heretofore been the subject of litigation and as the sales policy

of an individual company, it has been held to be a legal practice. On the other

hand, the courts have held that when such practice is employed in combination

with restraint of trade, the same is an illegal practice and will be enjoined.

There is nothing in this code which affects or impairs such decisions of our

courts. Such decisions must still stand as the law of the land with respect to this

practice.

Your deputy believes, however, that since it is the exhibitor's expressed desire to

eliminate those motion pictures which he deems he should not be required to

exhibit, he should be given a right to eliminate a percentage of the same without

payment therefor.

In the past, cancelation privileges have existed to some extent. Under the

optional standard license agreement, provision was made for a cancelation privi-

lege but such cancelation privilege was inadequate in the opinion of your deputy,

and even then a number or the distributor companies declined to use such form of

agreement on the theory that a cancelation privilege is economically destructive.

The majority of exhibitor and distributor code-formulating committees recom-

mended a cancelation clause. This code proposes a cancelation clause affording

greater relief to exhibitors than they have ever enjoyed before. The exhibitor

is granted an outright 10-percent cancelation privilege without payment for the

license fees of the motion pictures canceled. The optional standard license

agreement for use of which the code provides has been amended so as to grant this

extended cancelation right.

The method of the operation of the cancelation privilege in your deputy's opin-

ion is fair and works as follows:

Assume the exhibitor has licensed the exhibition of 36 motion pictures. This

entitles him to cancel four of such motion pictures without payment. If the

third motion picture of the first group of 10 is canceled, payment is made for the

same, but the tenth picture actually exhibited need not be paid for. If none of the

first 10 are canceled by the exhibitor, he may cancel without charge any one in the

second 10 licensed without any payment therefor, and if he desires to cancel any

in the second 10, he would pay the license fee for the second so canceled and

receive credit for the amount of such payment upon the twentieth motion picture

exhibited. The privilege is accumulative so that if none are canceled up to the

thirty-second photoplay exhibited, the exhibitor would have the right to cancel the

remaining four without any payment whatsoever.

The only condition attached to the cancelation privilege is that, if after an

exhibitor has canceled certain motion pictures licensed under his exhibition

contract without paying therefor but thereafter fails and refuses to substantially

perform the terms and conditions of such license agreement, he may be held

liable for the license fee of the motion picture theretofore canceled as part of his

liability for his breach of contract. This provision, in your deputy's opinion, is

just

The application of the cancelation privilege to only those exhibitors who have

contracted to exhibit the motion pictures offered and the licensing fees of all

thereof average $250 or less, will embrace the vast majority of the exhibitors of

the United States.

CLEARANCE AND ZONING BOARDS

Motion pictures have the greatest drawing value when they are new. Ex-

hibitors, therefore, are keenly desirous of licensing the early exhibitions of the

various photoplays. The license fees reflect the advantage of a prior exhibition.

Thus the very same photoplays for which the distributor may receive a license

fee of $10,000 for a first run, will be licensed to a last-run exhibitor for as little

as $5. The exhibitor who pays a large license fee, in consideration of the priority

of exhibition, specifies this right in his contract with the distributor.

The provision involving priority of exhibition in license agreements is com-

monly referred to in the industry as "clearance" or "protection."

There have been claims of economic abuses with respect to clearance. The

exaction by an exhibitor of an unreasonably long period of time during which his

competitor may not exhibit the same photoplay, or the exaction of an unreasonable

area over which these rights are obtained, are the abuses complained of. In
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other words, it is conceded that in consideration of a larger license fee, the exhibitor

is entitled to attract audiences to the prior exhibition without fear that competitors

will either at the same time, or so soon thereafter that the public will be inclined

to wait, exhibit the same photoplay. It is contended, however, that if the period

of time during which competitors are excluded is too long, or if the area over which
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the right is asserted is so distant that it does not embrace competitors, that a

legitimate right has been turned into an abuse.

In order that this abuse might be eradicated, and this complicated and technical

problem be fairly solved by experts within the industry, the code establishes

clearance and zoning boards (art. VI). These boards will be established in the 32

motion-picture industry territorial subdivisions of the United States. They will

be constituted of distributors and exhibitors representative of the various classifica-

tions concerned. These boards are not expected to destroy and thereafter rebuild

the present system of clearance in force throughout the country. Their principal

function is to regard situations as they presently exist or as they may hereafter

exist, and to right that which may be wrong, to correct abuses which may exist,

and to be thoroughly constructive. The board will be composed of 2 distributors,

2 first-run exhibitors, 2 subsequent-run exhibitors, and 1 person approved by the

Administrator who will have no affiliation with the motion-picture industry, and

who will be an impartial representative in the event that the board is deadlocked

in its decision.

To further assure the fair composition of the board, distinctions have been

made between affiliated and unaffiliated exhibitors, so that both classes may be

fairly represented. The schedule will be binding upon exhibitor and distributor

alike. In this manner the purchasing power of the large exhibitor will be cur-

tailed to the extent that he will be unable to insist upon and obtain unreasonable

clearance beyond the fair provisions of the schedule in the territory. Thus,

while the legitimate rights of the prior runs will be preserved, the rights of the

subsequent runs usually represented by small exhibitors, will be granted pro-

tection against the economic pressure behind unreasonable demands. The

code also provides machinery for the filing of claims or protests against any

decision of the board, and an appropriate appeal from any adverse decision.

Your deputy believes that clearance and zoning boards will eliminate an abuse

which has been the cause of great differences in this industry for many years,

and will aid in effecting peace and harmony amongst the competitive elements

of the industry.

With respect to the clearance and zoning boards and grievance boards pro-

vided for in this code, your deputy desires to point out that they are created

for good and not for wrongdoing, for constructive and not destructive work, for

the rectification and not for the creation of abuses. The test of their value

will be forthcoming by the results they accomplish.

One of the most constructive efforts made under this code to insure ethical

and fair dealing is the creation of local grievance boards.

LOCAL GRIEVANCE BOARDS

There can be no question but that abuses exist with respect to the licensing of

motion pictures by exhibitors who are in competition. The very existence of

affiliated motion-picture theaters to the largest degree affiliated in interest with

producers and distributors is sufficient in itself to raise the problem. Moreover,

the presence in the exhibition field of large circuits of independent theaters is a

great contributing factor to the presence of the problem. So long as circuits of

theaters exist, whether affiliated or independent, the problem will remain, in your

deputy's opinion, because the "buying power" (a misnomer for "booking power")

of such circuits is a factor which cannot be overlooked.

The licensing of motion pictures for a great number of theaters undoubtedly

entitles the licensee to a discount, but when the discount approximates the secur-

ing of benefits or advantages not usually or customarily given to another licensee,

the very root of the problem is touched. Coexisting with wholesale booking by

large circuits of theaters, whether affiliated or otherwise, is the right of the indi-

vidual producer and distributor, exercising their dominion under the copyright

laws of the United States, to freedom of choice in the selection of those with whom

they wish to deal.

The problem of securing motion pictures of value for exhibition in their theaters

has been inaptly referred to by exhibitors as the "right to buy." Innumerable

clauses and proposals by exhibitors with respect to this alleged right to buy have

been examined by your deputy, and extended conferences have been held with

exhibitors and others with respect to the same.
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Your deputy has consistently dec-lined to entertain any proposals with respect

to the alleged right to buy without there accompanying such proposals, safeguards

and protection to the producer and distributor, who have urged a contravening

phrase inaptly called the "right to sell."

Neither the drafters of proposed clauses on behalf of the exhibitors, nor the
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exhibitors themselves, have clearly defined their proposals. Their inability to

do so, in your deputy's opinion, has been caused by the fact that each exhibitor

has his own particular situation in mind with respect to this problem. This is

true also with respect to the distributors, who have insisted that they have the

right to deal with each situation as it presently exists or arises.

This industry is, in your deputy's opinion, one of the most highly individualistic

in our country. Each distributor proposes his right to his own Â«ales policy, and

each exhibitor opposes that he has the right to conduct his own business as he

sees fit. The ancient phrase that "what is sauce for the goose is sauce for the

gander" well applies to this situation. Ab a professor of law once put it: "One

man's rights end where the other man's nose begins."

The determination, therefore, of the problems generally relating to sales policy,

and of the problems of exhibitors in connection therewith, required that your

deputy walk upon the invisible and intangible line of demarcation separating the

two contentions. In decrees of the United States courts condemning certain

practices of motion-picture producers and distributors under the Sherman Act,

where such acts condemned are done in combination and conspiracy, the same

decrees provide that if such acts are done by the individual producers and dis-

tributors not acting in combination, they are not condemned. T here is nothing

in this code for this industry, so far as your deputy can learn, and certainly there

is no intention that there should be in this code anything which vitiates or im-

pairs the decrees of our courts enjoining the acts condemned heretofore, when done

in combination.

So, with respect to the problem of exhibitors licensing motion pictures in open

competition, your deputy has carefully avoided approving any policy which at

the outset would restrict and limit a distributor in pursuing his own sales policy

(except with his assent) or which would restrict any exhibitor (without his

assent) in his attempt to do that which he feels is necessary for the proper con-

duct of his business. Approximately 85 percent of the complaints coming to

the attention of your deputy from exhibitors have been with relation to situations

where their competitors have licensed so much of the available valuable motion-

picture product that they themselves are unable to secure a sufficient amount of

such product to properly run their theaters. Such a complaint is against a

practice which is commonly known as "overbuying."

In your deputy's opinion, while broad regulation of sales policies and the

exhibitors' rights cannot be satisfactorily solved at this time under this code,

nevertheless abuses incident to the licensing of motion pictures or incident to

the "buying" of motion pictures, in your deputy's opinion, are directly within

the scope of the Administrator's functions.

Consequently, there are proposed specific provisions to eliminate almses

incident to the licensing of motion pictures.

Where one exhibitor with the intention and effect of depriving his competitor

of a sufficient number of the available valuable motion pictures which such com-

petitor requires to operate his own theater,â€”has licensed more motion pictures

than are reasonably required by him, or has adopted an unfairly competing

operating policy of unnecessary and too frequent changes of motion pictures,

or has exacted without just cause an agreement from any distributor as a con-

dition for entering into a contract for motion pictures that such distributor

refrain from licensing its motion pictures to his competitor, or has committed

any other similar act, with such intention and effect, the code provides that such

practices are unfair.

While the declaration that any of such practices constitutes a violation of the

code is as far as the code could ordinarily treat with such a matter, it was desirable

that further provision be obtained, if possible, which would not only outlaw such

practices but would grant affirmative relief to the competitor. In other words,

it was necessary that in such a case there be some authority to direct the offending

exhibitor to surrender some of the photoplays to his competitor, even though he

had licensed them under contract. This involved further difficulty, for the

distributor who was party to the contract and who might be innocent of any

offense could resist the interference with his contractual rights. Your deputy

therefore sought a voluntary compliance with the additional relief, and such

compliance and provision is now contained in article VI, part 2.
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Thirty-two local grievance boards are to be appointed and to be constituted

of distributors and exhibitors fairly representative of the respective elements of

the industry. These boards will consist of 2 distributors and 2 exhibitors, and

1 person not affiliated with the motion-picture industry who shall be approved

by the Administrator, and who will be the impartial representative of the code
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authority and will cast a vote if the board is deadlocked.

To further assure the fair composition of the board, it is required that one of

the distributors be a national distributor with theater affiliations, and that one

of the distributors be without theater affiliations. Similarly, one of the exhibitors

shall be an affiliated exhibitor and one shall be an unaffiliated exhibitor. All

members of the local grievance board are required to take an oath that they will

fairly and impartially determine disputes before them. Any exhibitor may file

a claim with the local grievance board, and if it is determined that an exhibitor

with the intent of depriving another exhibitor of sufficient motion pictures to

operate his theater has licensed more motion pictures that are reasonably required,

or that he has accomplished the same purpose by adopting an unfairly competing

operating policy of unnecessary and too frequent changes of motion pictures, or

has induced a distributor not to license motion pictures to his competitor, or has

committed any other similar act with the same intent and effect, relief may be

granted to such complaining exhibitor.

The grievance board will have the power to direct that certain photoplays

thus acquired by the offending exhibitor be licensed instead to the aggrieved

exhibitor upon certain terms and conditions specified in section 3 of part 2 of

article VI of the code. These provisions mark a new advance in the regimenta-

tion of industry so as to eradicate abuses existing since the inception of the

industry.

In an industry of the complexity of this, numerous other complaints and

grievances, whether justifiable or not, and whether embraced within the subject

matter of the code or not, will arise. Heretofore such complaints could only be

solved by the voluntary amicable adjustment between distributor and exhibitor,

or by resort to law courts, involving all expenses and delay necessarily incident

to legal procedure, or by resort to propaganda of public and political variety

which has contributed its share to the antagonisms within the industry in past

years. Such internal industrial wars should be stopped. Stability and harmony

should be substituted for the belligerency which has existed in the past. This can

only be achieved if a fair forum is created whereby just grievances may be aired

and remedied. This forum should be an industrial forum composed chiefly of

experts in the industry who are familiar with its problems and can better deter-

mine the validity of the complaints made.

The local grievance boards will act as such a forum and the code provides

(art. VI, pt. 2, sec. 4) that all complaints and grievances are specifically desig-

nated to be heard or passed upon by the code authority by arbitration or by the

local clearance and zoning boards, shall be heard by the local grievance board.

Thus the motion-picture industry, by its own industrial courts, fairly consti-

tuted of the conflicting elements and with an impartial and Government-

approved representative on the grievance board to determine deadlocked cases,

should afford speedy, just, and uncostly relief to any exhibitor or distributor no

matter how small or large.

Your deputy considers the establishment of the local grievance boards a great

advance in the interest of industrial peace. All constructive elements in the

industry should join in giving these boards a fair opportunity to function

properly.

On this subject your deputy's adviser from the Administration's Division of

Economic Research and Planning has stated:

"I heartily subscribe to the principle of self-government on the part of the

industry as expressed in the provisions for local boards and code authority

review. It appears to me impracticable and unnecessary for the code to state

explicitly such standards of competition as the "right to buy" and thereby

raise questions of a definitive nature when the practical approach to the matter

is an analysis of the policy or procedure in a specific situation which may be

brought before a local board and reviewed by a national board. No code pro-

vision on such practices could be written, in my opinion, that would not result

in a serious economic readjustment of contractual relations. A possible lack of

uniformity in industrial regulation as a consequence of localized jurisdiction on

problems of trade practice may be effectively guarded against, I believe, by a

close supervision over local arbitration by the national authority."

Your deputy believes that with respect to the code provisions designed to

eliminate the presently existing abuses in this industry, the industrial forsum

1990 INVESTIGATION OF NATIONAL, RECOVERY ADMINISTRATION

which have been created for the solution of such abuse problems should be

effective.

Whether or not these agencies will do that for which they are being created is

beyond the power of your deputy to know.

Your deputy respectfully submits that the administration of the boards here-
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inbefore referred to must be at all times carefully supervised, and feels that it is

his duty to state that if such boards, or indeed if any of the provisions of this

code, do not accomplish that for which they are intended, they should be speedily

and expeditiously changed and remedied.

GENERAL TRADE POLICY PROVISIONS

Under this code this industry has pledged its combined strength to maintain

right moral standards in the production of motion pictures, and to maintain the

best standards of advertising and publicity procedure, and to those ends has

pledged itself to adhere to the regulations promulgated by and within the industry

to assure the attainment of such purposes (art. VII).

With respect to this subject the consumers' advisory board has heretofore

advised your deputy as follows:

"Moral standards: Consumer interest is intensified in this industry, for, in

addition to the cost of entertainment, the public is concerned with the educational,

social, and moral values of motion-picture entertainment. In fact, the entire

industry has sufficient possibility for good influence on the adolescent public to

bring recommendations that it be treated or controlled as a quasi-public utility.

Nevertheless it is now generally recognized that moral standards are elevated

by education rather than by policing or enforcement agencies. The claim that a

morals provision be inserted in the code is confronted with the probability and

disappointment of ineffective enforcement. We believe that truth and propriety

in advertising * * * should be made mandatory, but on the intangible

factor of moral standards the industry itself should define and publish a satis-

factory policy."

It is needless to add that, in your deputy's opinion, it is entirely within the

Administrator's functions to require that the pledges by this industry as above

stated be observed by the members thereof, since such subjects affect the public

welfare and the standards of living of the American people, and otherwise relate

to the rehabilitation of this industry.

*******

This code is approved and adopted by the authorized representatives of repre-

sentative groups of motion-picture producers, distributors and exhibitors, and

labor, as appears from their approval in writing appended hereto.

There are also appended hereto the reports on this code, of the Labor Advisory

Board, Consumers' Advisory Board, Division of Economic Research and Plan-

ning, Industrial Advisory Board, and Legal Division.

Your deputy finds that:

(a) The code as revised complies in all respects with the pertinent provisions

of title I of the act including, without limitations, subsection (a) of section 7 and

subsection (b) of section 10 thereof; and that

(b) The respective producers', distributors' and exhibitors' committees, under

their coordinators, were and are industrial groups truly representative as a whole

of the motion-picture industry; and that such groups imposed no inequitable

restrictions on admission to membership therein; and that

(c) The code is not designed to promote monopolies or to eliminate or oppress

small enterprises and will not operate to discriminate against them, and will tend

to effectuate the policy of title I of the National Industrial Recovery Act.

Accordingly, your deputy hereby recommends the approval of the Code of

Fair Competition for the Motion Picture Industry.

Respectfully submitted,

Sol A. Rosenblatt, Deputy Administrator.

Legal Division, October SB, 1983.

Mr. Sol Rosenblatt,

Deputy Administrator National Recovery Administration,

Washington, D. C.

Dear Mr. Rosenblatt: We have raised and discussed with vou the various

legal problems presented in connection with the Code of Fair Competition for

the Motion Picutre Industry, and understand that all points which we have raised.
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have been fully considered. The draft which you have submitted to us today has

been examined and passed by the legal division.

May we personally thank you for your cooperation and compliment you on the

solution which you nave achieved for many of the difficult problems presented

in the industry-
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Sincerely yours,

Legal Division,

By Bernicb Lotwin.

Lawrence M. C. Smith.

October 18, 1933.

To: Sol A. Rosenblatt, Deputy Administrator.

From: John P. Frey, Labor Adviser.

Subject: Revised Motion Picture Industry Code.

REPORT OF LABOR ADVISER

In addition to numerous conferences in connection with the preparation of the

Code of Fair Competition for the Motion Picture Industry, I have made a careful

examination of all of those portions of the code dealing with labor. I have also

been in contact with the official representatives of these several labor groups.

It is gratifying, in view of these facts, to advise you of my approval and endorse-

ment of the code.

May I be permitted to make this personal comment: I have thoroughly en-

joyed my association with you as your labor adviser because of your constant

effort to secure all of the facts and to give full consideration to all phases of the

problems which were called to your attention.

Sincerely yours,

John P. Fret, Labor Adviser.

October 24, 1933.

Memorandum to: Sol Rosenblatt, Deputy Administrator.

From: Consumers' Advisory Board.

Subject: Approval of Code for the Motion Picture Industry.

The Consumers' Advisory Board approves the above code (third revision) and

commends the manner in which difficult and controversial problems have been

met in the code as now formulated.

L. F. Boffey, Consumers' Advisory Board.

Industrial Advisory Board,

October es, 19S3.

Deputy Administrator Sol Rosenblatt,

National Recovery Administration, Washington, D. C.

Dear Mr. Rosenblatt: Mr. E. N. Hurley, industrial adviser, has approved

the final copy (third revision, draft available October 23) of the Code for the

Motion Picture Industry, and the Industrial Advisory Board hereby confirms

this approval.

Very truly yours,

Edw. R. Stettinius, Jr.,

Washington Representative Industrial Advisory Board.

Harvard University,

Graduate School of Business Administration,

Boston, Mass.

Mr. Sol A. Rosenblatt,

National Recovery Administration, Washington, D. C.

Dear Mr. Rosenblatt: I wish to acknowledge receipt of copies of first and

second revisions in the motion-picture industrial codes, for which I thank you.

Without the formality of a written report, but meeting, I believe, the require-

ments of the Division of Economic Research and Planning in code procedure, may

I state the following opinions on the code as it may be written.
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I heartily subscribe to the principle of self-government on the part of the

industry as expressed in the provisions for local boards and code authority review.

It appears to me impracticable and unnecessary for the code to state explicitly

such standards of competition as the "right to buy" and thereby raise questions

of a definitive nature when the practical approach to the matter is an analysis
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of the policy or procedure in a specific situation which may be brought before a

local board and reviewed by a national board. No code provision on such

practices could be written, in my opinion, that would not result in a serious

economic readjustment of contractual relations. A possible lack of uniformity

in industrial regulation as a consequence of localized jurisdiction on problems

of trade practice may be effectively guarded against, I believe, by a close super-

vision over local arbitration by the national authority.

While I have mentioned only the so-called "right to buy", the principle would

also be effective in deciding the vexatious problems of conflicting interests in

double-featuring and other practices.

An attempt to codify a control over maximum salaries and emoluments to actors

and executives of the industry is, in my opinion, inconsistent with the principle

of self-government, and an unwise procedure from the point of view of industrial

development. To put a check of any sort upon the exercise of managerial judg-

ment as to a worth-while expenditure for services on a particular feature pro-

duction or a group of productions in an industry where judgment of artistry

plays such an important part, would destroy incentive and have a deterrent effect

upon the quality of the product. This opinion would be substantiated, I am sure

by an analysis of any naif-dozen pictures produced by a particular company,

whether from a social or economic point of view.

I regret that I have not the opportunity of serving you further.

Very respectfully yours,

H. H. Thurlbt,

Assistant Professor of Industrial Management.

October 25, 1933.

Mr. Sol A. Rosenblatt,

Motion Picture Industry.

I have perused Mr. H. H. Thurlby's letter in which he comments on the Code

for the Motion Picture Industry and I wish to state that I concur in his conclu-

sions.

As regards control over maximum salaries to actors and executives, especially

actors, even though they are usually remunerated on the basis of artistry, the

most important feature is the potential volume of business obtainable through

the employment of certain actors. In other words, the salaries of so-called "high

salaried stars" might represent a considerably smaller ratio when compared with

the volume of business obtained from a given production than the salary ratio to

volume of low salaried actors. In other words, from a managerial standpoint,

the return on salary investment is more important than the salary itself.

It is also felt that managerial judgment, initiative, and incentive should not be

stifled by maximum salary provisions inasmuch as the foregoing conclusions

apply in that case as well.

Furthermore, the very nature of the industry makes it extremely hazardous to

employ low caliber executives and that might be the result if maximum salary

provisions are included in the code. The ability to forescast future requirements

is highly essential in this industry and this necessarily is coupled with careful

judgment and execution.

In view of the above, it is felt inadvisable to attempt to control maximum

salaries in the Code for the Motion Picture Industry.

Donald K. Wallace.

EXHIBIT NO. 2

Publication op Bureau of Foreign and Domestic Commerce of the Depart-

ment of Commerce, Issued February 1, 1935

(This exhibit which is a chart showing the number of motion-picture theaters in

the United States to be 10,143, will be found on file with the committee.)

INVESTIGATION OF NATIONAL, RECOVERY ADMINISTRATION 1993

EXHIBIT NO. 3

Statement of Assents to Code Delivered to President

The undersigned do hereby approve and adopt the foregoing Code of Fair

Competition for the Motion Picture Industry.

Building trade department of the American Federation of Labor, M. J. McDon-
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ough, president, William C. O'Neill, secretary.

American Federation of Musicians, 1450 Broadway, New York, N. Y., Joseph

N. Weber, president.

Brotherhood of Painters, Decorators, and Paperhangers of America, L. P.

Lindelof, general president, by William J. Gallagher.

International Alliance Theatrical Stage Employees and Motion Picture Machine

Operators of the United States and Canada, Fred J. Dempsey, general secretary-

treasurer.

International Union of Operating Engineers, John Possehl, general president.

International Brotherhood of Electrical Workers, Dan W. Tracy, president.

International Brotherhood of Firemen, Oilers, Helpers, Roundhouse and

Railway Shop Laborers, John F. McNamara, international president.

Chorus Equity Association, 110 West Forty-seventh Street, New York, N. Y.,

Dorothy Brvant, executive secretary.

Fleischer Studios, Inc., Max Fleischer, president.

Educational Films Corporation of America, E. W. Hammons, president.

Educational Pictures, Inc., E. W. Hammons, president.

Warner Bros., H. M. Warner, President.

First National Pictures, Inc., H. M. Warner, president.

Stanley Company of America, H. M. Warner, president.

Vitagraph, Inc., H. M. Warner, vice president.

Fox Film Corporation, S. R. Kent, president.

Universal Film Exchanges, Inc., Carl Laemmle, president.

Universal Pictures Corporation, Carl Laemmle, president.

RKO-Radio Pictures, Inc., M. H. Aylesworth, chairman.

B. F. Keith Co., M. H. Aylesworth, chairman.

Keith-Albee-Orpheum Corporation, M. H. Aylesworth, chairman.

Loews Inc., N. M. Schenck, president.

Metro Goldwyn Mayer Distributing Corporation, N. M. Schenck, president.

Metro Goldwyn Mayer Corporation, N. M. Schenck, president.

Paramount Productions, Inc., E. Cohan, vice president.

Paramount Pictures Distributing Corporation, G. J. Sehaefer, vice president.

Motion Picture Theater Owners of America, Ed Kuykendall, president,

representing 4,819 theaters located in all States of the United States, except

Nevada, and including the District of Columbia.

Kuykendall-Sanford Enterprises, Inc., Ed Kuykendall, president.

M. E. Comerford Theaters, Inc. (66 theaters), Ed Kuykendall, under power of

attorney.

Ed Kuykendall, under power of attorney, for Toney Sudekum Enterprises,

Inc. (38 theaters).

Theater Owners Chamber of Commerce, Charles L. O'Reilly, President, Sam

Sonin, secretary.

National Industrial Recovery Act Code Committee of Independent Theater

Owners of the Omaha territory, Calvin Bard, chairman.

Golden State Theater & Realty Corporation (31 theaters), L. S. Hamm, secre-

tary and attorney. â€¢

T. & D. Jr., Enterprises, Inc., L. S. Hamm, secretary and attorney.

Redwood Theaters, Inc., Morgan A. Walsh, vice president, and L. S. Hamm,

secretary and attorney.

National Theaters Syndicate of California, Morgan A. Walsh, vice president

and L. S. Hamm, secretary and attorney.

Independent Theater Owners of Northern California (150 members), Morgan

A. Walsh, president, and L. S. Hamm, attorney.

William Berinstein, estate, B. N. Berinstein.

8 Cornell Theaters, Inc., B. N. Berinstein.

Independent Theater Owners of Southern California (300 members), B. N.

Berinstein, president.

Baysam, Inc.; Sydor, Ltd.; Bunsam, Inc.; Luberco, Ltd.; B. N. Berinstein,

secretary.

119782â€”35â€”pt 6 IB
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[Telegraph]

Los Angeles, Calif.

Hon. Sol A. Rosenblatt,

Deputy Administrator National Recovery Administration, Chamber of Com-

merce.
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This confirms action our president, Berinstein, in signing code. His authority

to do so full and complete. We wish to express our sincere thanks and apprecia-

tion for many courtesies and help you have extended our president, Berinstein.

You are assured of our complete cooperation. Sincere best wishes.

Independent Theatre Owners of Southern California.

The undersigned do hereby approve and adopt the foregoing Code of Fair

Competition for the Motion Picture Industry:

Fox Westco,

Georoe Skodras, Vice President.

Skouras Theaters Co.,

Georoe Skouras, Vice President.

Pabamount-Publix Corporaton,

Sam Dembow, Jr., Representative.

Memphis, Tenn., October tS, 19SS.

Hon. Sol A. Rosenblatt,

Administrator, Washington, D. C.

We, the theater owners of Arkansas, Mississippi, and Tennessee, unanimously

voted endorsement of you and code as written by you for the motion picture

industry in our Twenty-third Annual Convention at the Chisca Hotel, Memphis,

today. We pledge our whole-hearted support. Regards.

M. A. Lightman, President.

Alma Walton, Secretary.

Endorsement of the code has also been received by telegraph from the following:

Robb and Rowley Theatres, representing 51 theaters in Oklahoma, Texas,

and Arkansas; Charles W. Picquet, president, representing Theatre Owners of

North and South Carolina; M. A. Lightman, representing 35 theaters, Memphis,

Tenn.; George F. Bromley, secretary, representing Independent Theatre Owners

of South California (300 members); H. F. Kincey, representing North Carolina

Theatres, Inc.; Roy L. Walker, owner, representing 5 theaters, Walker Theaters,

Texas; H. H. Cluck, representing Beltonia Theatre, Belton, Tex.; Allan Garcia,

executive chairman, representing Supporting and Extra Players, Hollywood,

Calif.; Frank Woods, representing Supporting and Extra Players, Hollywood,

Calif.; Sol E. Gordon, representing Jefferson Amusement Co. and East Texas

Theatres, Inc.; Martin G. Smith, owner, representing 5 theaters, Toledo, Ohio

and secretary, Motion Picture Theatre Owners of Ohio; H. J. Fitzgerald, repre-

senting Wisconsin Amusement Enterprises, Milwaukee, Wis.; Jack Miller, presi-

dent, representing Exhibitors Association of Chicago (200 members); E. V.

Richard, Jr., representing 90 theaters, New Orleans, La.; Fred Wehrenberg,

St. Louis, Mo., representing as chairman of the board, Motion Picture Theater

Owners, and as individual theater owner; C. L. Niles, president, representing

Allied Theatre Owners, Inc., representing independent exhibitor members and

nonmembers, Iowa-Nebraska territory; Love B. Harrell, secretary, representing

Southeastern Theatre Owners Association (200 members, 400 theaters) in 4

Southern States; A. J. Brylawski, president, representing Motion Picture Theater

Owners of the District of Columbia; Karl Iioblitzelle, president, representing

Interstate Circuit, Inc., Dallas, Tex. (80 theaters); Hollywood Picture Players

Association, Hollywood, Calif.; R. M. Clark, representing Griffith Amusement

Co., Oklahoma City, Okla.; Morris Lowenstein, representing Majestic Theatre,

Oklahoma City, Okla.; A. F. Baker, president, Kansas-Missouri Theatres Asso-

ciation; F. B. Pickrel, representing Murray Theatre, Ponca City, Okla.; O. M.

Enloe, representing Criterion Theatre, Elreno, Okla.; L. E. Brewer, representing

Royal Theatre, Pauls Valley, Okla.; E. G. Kadane, representing Iiamona Thea-

tre, Frederick, Okla.; and Pat McGee, representing Regal Theatres, Inc., Okla-

homa City, Okla.
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EXHIBIT NO. 4

Statement op General Johnson on Motion Picture Code, National

Recoveey Administration

(Immediate release Nov. 4, 1933. Release no. 1555)

General Hugh S. Johnson today issued the following statement:
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"(1) Upon receipt of the Code of Fair Competition for the Motion Picture

Industry from the Deputy Administrator, I was advised by a certain group of

exhibitors that they desired a hearing and an investigation in respect of the

conduct of the Deputy Administrator in the formulation of said code and in

respect of the provisions thereof.

(2) I personally heard this group and referred the whole matter to R. W. Lea,

Assistant Administrator for industry, who accorded the requested hearing and

carefully investigated the representation of this group.

"(3) I have received Mr. Lea's report and discussed it at length with him, and

I find that the charges made against the Deputy Administrator are wholly

without foundation and that the complaints made with respect to the code are

based principally upon fear and suspicion that just decisions may not be made

by the administrative boards set up in the code, and further, that others of the

complaints could not be taken care of in the code without the invasion of legal

rights.

"(4) This code, as stated in the report of the Deputy Administrator, will require

most careful supervision, and such supervision the Administrator proposes to

exercise over all of its operations at all times."

EXHIBIT NO. 5

National Recovery Administration Office Memorandum No. 266â€”Office

Order No. 86, Portion of National Recovery Administration Manual

(Office memorandum no. 266, July 18, 1934)

proposed amendments to codes

Where amendments to codes are proposed, it is still desired that the procedure

set forth in office order no. 86 be followed and that, in order to reduce separate

treatment, improvements in codes be effected in conjunction with amendments

that must otherwise be made. However, the following points must be em-

phasized:

(1) Determination as to whether such suggested additional modifications should

be noticed for hearing and effectuated is still the sole responsibility of the Division

Administrator subject to disapproval by the Administrator.

(2) Where legal defects or definitely harmful or troublesome aspects of code

provisions have been developed in practice, modifications to correct the same

should be made in connection with proposed amendments, unless extraordinary

circumstances (need of speed or otherwise) indicate the advisability of limiting

the particular proceedings more narrowly.

(3) Recommendations of advisory boards for the consideration of amendments

should be supported by a statement setting forth the need for the amendment,

including any facts which may have been developed in the administration of the

code.

(4) Division Administrators should give notice of rejection and reasons therefor

to advisory boards and others whose suggestions for modifications are rejected.

(5) Advisory boards and others should endeavor, in their suggestions for such

modifications, to confine themselves to matters of importance and, in the absence

of new light on the subject, should not endeavor to reopen for consideration

the issues which were thoroughly discussed and decided in connection with the

adoption of the existing version of the code.

By direction of the Administrator:

G. A. Lynch, Administrative Officer.
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5100

2. SUBSTANTIVE GUIDES

5100 (5109)

a. Content

(1) The substantive rules set out in Code Making Substantive Guides (see pt.
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11-1000 above) will apply to the content of amendments.

5101 (5108) (Unassigned.)

5109 Miscellaneous.

5110 (1) Administration proposals.â€”In addition to amendments proposed by

industry, amendments designed to correct code provisions which in practice have

proved to be defective, harmful, or troublesome should be proposed by National

Recovery Administration itself and considered at the same time as, and in con-

nection with, amendments proposed by industry, unless extraordinary circum-

stances (need of speed or otherwise), indicate the advisability of limiting the

particular proceedings more narrowly. Amendments so proposed by National

Recovery Administration itself are hereinafter referred to as "Administration

proposals."

5111 (2) Issues previously decided.â€”Administration proposals should be con-

fined to matters of importance. In the absence of new light on the subject, such

proposals should not contemplate reopening issues which were thoroughly dis-

cussed in formulating the existing version of the code.

5112 (3) Special situations.â€”In the original formulation of codes, certain'

proposed provisions, directed to special situations requiring particular treatment,,

were often rejected in order to save the time necessary to explore such special

situations. In such cases sponsors were told to propose amendments to meet

these situations at a later time. Such proposed amendments should now be

considered.

5113 (5118) (Unassigned.)

5119 Miscellaneous.

(1) Whenever a likelihood exists that a substantial minority or group will

object to a proposed amendment, or where the nature of the subject matter

involves the public interest, a public hearing should be called. In other cases

notice of opportunity to be heard or to file objections will ordinarily be sufficient.

5121 (5128) (Unassigned.)

5129 Miscellaneous.

5130 (5189) (Unassigned.)

5190 (5199) Miscellaneous.

5200 (5299) 3. procedure

5200 (5209) a. General

5200 The promulgation of an amendment to a code has the same force and

effect as the promulgation of the code, since the amendment becomes part of the

code. Therefore, the formation and approval of an amendment should be given

the same balanced consideration as a code. No final approval or disapproval of

proposed amendments will be made except over the signature of the Administrator.

5210 (5219) b. Who may propose

5210 Any interested party may propose an amendment.

5220 (5229) c. To whom proposed

5220 (1) The code authority.â€”If a code delegates to the code authority the

power of the sponsoring group or association to assent to amendments on behalf

of the industry, all proposed amendments on behalf of the industry should be

referred to the code authority with the request that it apply therefore to the

Administrator.

5221 (2) The sponsoring group or association.â€”If the code authority has not

been delegated the power of the sponsoring group or association to assent to

amendments on behalf of the industry, such proposals on behalf of the industry

should, nevertheless, be referred to the code authority with the request that it

obtain the recommendations of the sponsoring group or association and transmit

these to the Administrator together with such comments as it may see fit to make

on its own initiative.

5110 (5119)

b. Scope

5120 (5129)

c. Nature of proceedings
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5222 (3) National Recovery Adminittraiion.â€”No amendments on behalf of

the industry will be considered by National Recovery Administration unless

they have been referred to the code authority and a reasonable opportunity for

reply has been allowed. The Communications Division will establish a control

on such reference.
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5223 (5228) (Unassigned.)

5229 Miscellaneous.

5230 (5239)

d. Administration proposals

5230 (1) With whom filed.â€”All proposals originating in National Recovery

Administration will be currently filed with the Research and Planning Division,

the Review Division, and the appropriate deputy administrator.

5231 (2) Supporting facts.â€”Such proposals will be accompanied by a state-

of the necessity for such an amendment and of the facts supporting the contention

of necessity.

5232 (3) Time of proposals.â€”Advisory boards and others should not wait until

the code authority has proposed an amendment (as for example, an assessment

provision) to come forward at the last moment with sweeping plans for wholesale

amendment, but should be constantly studying all codesâ€”proposing amendments

as the results of these studies indicate.

5233 (4) Duties of National Recovery Administration divisions.

5233.1 (a) Research and Planning Division: The Research and Planning

Division will compile, study, and file all administration proposals as received.

Whenever a code authority proposal is referred to it or at any time upon the

request of the deputy, the Research and Planning Division will submit a report

and recommendation upon the economic advisability of all such proposals to the

Deputy Administrator.

5233.2 (6) Review Division: The Review Division will compile, study, and

file all Administration proposals as received. Whenever a code authority pro-

posal is referred to it, or at any time upon the request of the deputy the Review

Division will submit a report and recommendation to the deputy upon all such

proposals from the standpoint of consistency with approved policy and the elimi-

nation of conflicts.

5234 (5238) (Unassigned.)

5239 Miscellaneous.

5240 (5249)

e. Presentation of documents

5240 (1) A code authority recommending an amendment to an approved code

will submit to the Administrator, through the Communications Division (hitherto

through the code record section) the following documents: 12 copies of the

proposed amendment; 12 letters of transmittal to the Administrator explaining

the necessity for the proposed modifications (4 must be signed, i. e., "originals");

4 certified excerpts from the minutes of the code authority meeting at which the

amendments were approved, indicating such approval.

5241 (2) Any office, other than the Communication Division receiving pro-

posed amendments directly from the code authority will send all copies to the

Communications Division for proper registration and distribution.

5242 (3) The Communications Division will immediately distribute copies of

the documents as follows:

Office [Amendments

Code Record Section

Deputy Administrator

Code Legal Adviser

Research and Planning

Review Division

Advisory Council

Total

letters

Minutes

12

20.

2 copies

J4 originals.,

\8 copies

5243 (4) Faulty presentation.â€”If for any reason the documents are not in

proper order, the Communications Division will immediately consult the Deputy

Administrator, who will decide whether the documents are to be returned to be

prepared properly, or whether the deputy will correct the deficiency and inform

the applicant of errors. The exercise of the deputy's discretion will depend upon
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such considerations as the importance of the proposal, the facilities available to

the code authority, and the gravity of the deficiency. In cases where the office

of the code authority is near at hand, where the budget provides for adequate

clerical assistance, or where the preparation of numerous copies would place a

heavy burden on National Recovery Administration personnel, the code au-
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thority should be required to resubmit the documents in proper form.

5244 (5248) (Unassigned.)

5249 Miscellaneous,

5250 (5259) /. Duties of National Recovery Administration divisions

5250 (1) Research and Planning Divisionâ€”

5250.1 (a) Within 72 hours of receipt of a proposed amendment, from the

Communications Division, the Research and Planning Division will submit a

report to the Deputy Administrator which will includeâ€”

5250.11 (I) Its approval or disapproval of the proposed amendment from the

standpoint of economic advisability, together with its reasons therefore, and

5250.12 (II) A compilation of all administration proposals which have been

filed with it, together with its approval or disapproval of each such proposal

from the standpoint of economic advisability and its reasons therefor.

5251 (2) Review Divisionâ€”

5251.1 (a) Within 72 hours of receipt of a proposed amendment from the

Communications Division, the Review Division will submit a report to the

Deputy Administrator, which will includeâ€”

(I) its approval or disapproval of the proamendment from the standpoint of

consistency with approved policies and the elimination of conflicts.

5251.12 (II) A compilation of all administrative proposals which have been

filed with it, together with its approval or disapproval from the standpoint of

consistency with approved policies and the elimination of conflicts.

5252 (3) Code Legal Advisorâ€”

52.52.1 (a) Within 72 hours of receipt of a proposed amendment from the

Communications Division, the Legal Advisor will submit a report to the Deputy

Administrator with his approval or disapproval together with his reasons therefor.

5253 (4) The Advisory Councilâ€”

5253.1 (a) Within 72 hours of receipt of a proposed amendment from the

Communications Division, the Advisory Council will submit a report to the

Deputy Administrator with its approval or disapproval of the proposed amend-

ment, together with its reasons therefor. The Advisory Council will confine itself

to the amendment in question, its proposals for further amendments having

already been filed with the Research and Planning Division, the Review Division,

and the Deputy in accordance with paragraph 5230 above.

5254 (5) The Deputy Administratorâ€”

5254.1 (a) Delayed Reports to the Deputyâ€”

Where unavoidable complications necessitate the delay of a report to a deputy

on a proposed amendment, beyond the 72-hour limit, the reporting agency should

immediately inform the Deputy of this fact and every effort should be made to

resolve the complication. If any reports have not been submitted within the

required time, and if there is no justifiable cause for delay, the Deputy should,

nevertheless, make his recommendations to the Division Administrator, indicating

the absence of such report.

5254.2 (b) The Deputy's report.â€”Upon receipt by the Deputy of the reports

on a proposed amendment (or upon expiration of the time limit) he will consult

with his code legal adviser, and with such other advisers and representatives

of the industry and others as in his discretion he deem necessary. Such con-

sultations will not be allowed to result in protracted delays in acting upon the

proposed amendment. We will then submit his recommendations to the Division

Administrator as toâ€”

5254.21 (I) Whether the proposed amendment should be disapproved or

considered further, either in its present form or as revised;

(II) What administration proposals should be considered at the same time;

5254.23 (III) Whether the subsequent procedure should be by public hearing

or on notice of opportunity to be heard.

5254.24 The deputy's recommendations will be accompanied by the reports

of the Research and Planning Division, the code legal adviser, the Review Divi-

sion and the Advisory Council.

5255 (6) The Division Administratorâ€”

5255.1 (a) The Division Administrator will report to the administrative

officer cases of undue delay on the part of reporting agencies.

5255.2 (6) The Division Administrator will make final decisions on the

recommendations of the Deputy Administrator.
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5255.3 (c) The Division Administrator will notify the deputy of his decision

and will instruct him to prepare a notice of opportunity to be heard or a notice

of public hearing in accordance with that decision.

5255.4 (d) The Division Administrator will have the notice and administra-

tive order checked to see that they are properly prepared in the required form and
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will forward to the review division.

5256 (5258) (Unassigned.)

5259 Miscellaneous.

5260 (5269) g. Subsequent procedure under notice of public hearing

5260 (1) If the decision is to call a public hearing, the procedure will be that

for code making, set out in paragraph â€” above, substituting the word "amend-

ment" for the word "code" wherever the latter appears therein.

5261 (5268) (Unassigned.)

5269 Miscellaneous.

5270 (5279) h. Subsequent procedure under notice of opportunity to be heard

5270 (1) If the decision is to publish a notice of opportunity to be heard:

the procedure will be as follows:

5270.1 (a) If the Division Administrator is in doubt as to whether or not

there is an established policy which should govern the content of the proposed

amendment, he will consult the Review Division which will inform him of the

governing policy, if there be such, within 24 hours. If the Review Division reports

that there is no governing policy, the Division Administrator will request the

Assistant Administrator for Policy for a ruling. The Assistant Administrator for

Policy will issue a ruling within 48 hours (where possible not limited to the

particular problem presented by the immediate case but broad enough to cover

all cases of the same type). The Assistant Administrator for Policy will file copies

of such ruling with the Review Division, the Legal Division, the Code Record

Section and the Division Administrator, requesting the ruling.

5270.2 (6) The Deputy Administrator will prepare a notice in the prescribed

form (see pt. V-F). At the same time in administrative order of approval of the

amendment in its proposed final form will bo prepared and forwarded to the

Review Division.

5270.3 (c) The Review Division will check the notice and order for consistency

with approved policy. If found to be inconsistent with policy, the Review Di-

vision will point out the inconsistency and return the documents to the Division

Administrator for correction.

5270.4 (d) Where the Division Administrator recognizes the inconsistency

with approved policies but contends that an exception therefrom should be

made in a particular case, he should so indicate stating his reason therefor._ In

such case, neither the Assistant Administrator for Policy or the Review Division

may grant such exceptions. The Review Division will call attention to the

deviation and the reasons therefor and will append its recommendation as to

approval or disapproval and will submit the file to the administrative officer

for his action. If the administrative officer is not in doubt he will either approve

or disapprove the proposed amendment. If he is in doubt he will obtain the

recommendations of the general counsel and the economic adviser and such

other advisers as he deems appropriate and will make a final decision on the

matter. Copies of decisions deviating from approved policies will be filed with

the Assistant Administrator for Policy and the review officer for their information.

If the administrative officer approves or disapproves the deviation, the proposed

amendment will be returned to the Division Administrator who will release the

notice or reject the proposal as the case may be.

5270.5 (Â«) When cleared by the Review Division or the administrative officer

(if a deviation from policy is involved) the notice will be signed and released by

the Division Administrator and the order will be held until the expiration of the

waiting period.

5270.6 (/) At the expiration of the waiting period, the Division Administrator

will forward the order and all other necessary documents (vols. A and B will be

prepared and submitted in the same manner as for codes) to the Review Division

for the signature of the Administrator and release. If the objections received

have caused the Division Administrator to recommend disapproval, an order of

disapproval will be prepared and forwarded to the Review Division for the

Administrator's signature.

5271 (5278) (Unassigned.)

5279 Miscellaneous.

5280 (5899) (UnasBigned.)

5900 (5999) Miscellaneous.
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EXHIBIT NO. 6

Statement Issued bt General Johnson and Donald Richberg re Effect

of the Form of Assent to Motion Picture Code

February 21, 1934.

For the information of members of the motion-picture industry with respect
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to the form of assent distributed bv the code authority of the Motion Picture

Industry under the terms of article Vl, part 2, section 8 of the code:

1. It is not the intent or purpose of article VI, part 2, section 8 of the code that

any member of the industry assenting to the code on the forms used by the code

authority shall thereby waive or be estopped from setting up any right which

such member of the industry may possess under general or statutory law against

any arbitrary, oppressive, injurious, and unreasonable action by any adminis-

trative official or agency under the Motion Picture Industry Code.

2. It is not the intent or purpose of such article, part, or section of the code

that any member so assenting shall be precluded or estopped from seeking

amendments to or modifications of said code.

3. Members of the industry not assenting to the code on the forms above

mentioned cannot be denied any of the rights and remedies afforded by the code

save only that they will not enjoy the right to file complaints before the adminis-

trative agencies provided for in the code. Upon acceptance of any of the benefits

and advantages of the code, such members of the industry may be assessed a

reasonable amount, subject to the approval of the administrator, to help defray

the expenses of administering the code, but not otherwise.

4. While assent on the form above mentioned is necesary to enable a member of

the industry to lodge protests with clearance and zoning boards and to make use of

the facilities of the local grievance boards, nevertheless such assent is not essen-

tial to enable any member of the industry to interpose his defense before any such

board if he so desires in any matter affecting his interest, and thereafter to prose-

cute any and all appeals therefrom to the same extent and in the same manner as

a member assenting on the form above mentioned.

5. The statements contained herein apply with respect to the execution, either

heretofore or hereafter, by any member of the form of assent above mentioned, and

all such assents will be deemed to have been executed in the light of these state-

ments.

Hugh S. Johnson, Administrator.

Approved.

Donald R. Richberg, General Counsel.

EXHIBIT NO. 7

Executive Order No. 6949

nonwaiver of constitutional rights in connection with code8 of fair

competition

By virtue of and pursuant to the authority vested in me by title I of the

National Industrial Recovery Act of June 16, 1*933 (48 Stat. 195), and in order to

effectuate the policy of said title and to eliminate any confusion or misapprehen-

sion which may have arisen concerning the effect on constitutional rights of assent

to, or cooperation under, codes of fair competition, I hereby order that:

(1) It is understood that neither the Government nor any member of industry

waives, or can properly insist that the other has waived, any constitutional right

pertaining to the Government or to any individual by approving, assenting to, or

cooperating under a code of fair competition.

(2) The approval orders of all such codes heretofore approved are hereby

modified to the extent necessary to make this order a condition thereof, and this

order shall operate as a condition of the approval of any such code hereafter

approved.

Franklin D. Roosevelt.

The White House, January 22, 19SB.

2002 INVESTIGATION OF NATIONAL. RECOVERY ADMINISTRATION

EXHIBIT NO. 8

Classes of Employment Motion-Picture Industry

production, hollywood, new york city

Executive: Attorneys, department heads, directors, managers, producers,

purchasing agents, unit business managers.
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Office: Stenographers,timekeepers, accountants, accounting-machine-operators,

bookkeepers, clerks, garage clerks, messengers, mimeograph operators, secre-

taries, telephone and telegraph operators, typists.

Miscellaneous: Firemen, gardeners, janitors, porters, restaurant workers, seam-

stresses, watchmen.

Professional: Actors (contract players, day players, extras, free-lance players),

art directors and assistants, cameramen and assistants, costume designers, doc-

tors, draftsmen, hairdressers, make-up artists, librarians, musicians, nurses,

optical experts, set dressers, script clerks, sound mixers, sound recorders, "stand-

by" men, wardrobe fitters, wardrobe men and assistants, writers.

Animated cartoon: Animators and assistants, cartoon photographers, musicians,

opaquers, story writers, tracers.

Studio: Artists and sculptors, moulders, automotive mechanics, operating

engineers, blacksmiths, ornamental iron makers, carpenters, painters, casters

and mouldmakers, cement finishers, construction foremen, electrical foremen,

electrical workers, floormen (electric), foundrymen, fur finishers, gaffers, grainers,

grips, laborers, lamp operators, machinists, marbelizers, modelers, modelmakers,

pattern makers, plasterers, plumbers, projectionists, propertymen (first), prop-

ertymen (second), scenic artist, set drapers, sheet-metal workers, sign writers,

sprinkler fitters, steam fitters, structural steel workers, swing gang (property),

upholsterers, welders.

News reel: Cameramen, editors and subeditors, film cutters, film joiners,

soundmen, typesetters.

Laboratory: Breaker-downs, chemical mixers, film loaders, negative assemblers,

negative developers (assistant), negative notchers, positive daily assemblers,

positive developers' assistants, negative splicers, processing and negative polishers,

rewinders, shift boss printers, positive release splicers, printers, release inspectors,

sensitometry assistants, vault clerks.

Distribution: Albany, Atlanta, Birmingham, Boston, Buffalo, Charlotte,

Chicago, Cincinnati, Cleveland, Dallas, Denver, Des Moines, Detroit, Indianap-

olis, Jacksonville, Kansas City, Los Angeles, Memphis. Milwaukee, Minneapolis,

New Haven, New Orleans, New York City, Oklahoma City, Omaha, Philadelphia,

Pittsburgh, Portland, St. Louis, Salt Lake City, San Francisco, Seattle, Washing-

ton.

Executive: Office, salesmen, miscellaneous.

EXHIBITION 10,143 THEATERS, 1934

Executive: office, house managers, actors, principals, chorus.

Front of house: Ticket sellers, ushers, matrons, attendants, doormen, cleaners,

porters, watchmen.

Skilled mechanics and artisans: Bill posters, electrical workers, firemen, oilers,

stage hands, carpenters, engineers, motion picture machine operators, painters,

wardrobe attendants.

EXHIBIT 9-A

May 15, 1934.

Hon. Franklin D. Roosevelt,

President of the United States,

The White House, Washington, D. C.

Dear Mr. President: Attached hereto are the reports of each Divisional

Administrator replying to the strictures of the Darrow Report, and a summary

of the latter by our General Counsel, Donald Richbergâ€”all of which I have care-

fully read and with all of which I agree. A more superficial, intemperate, and

inaccurate document than the report, I have never seen.

In the hope of an impartial forum to which "little fellows" might complain,

I agreed with Senator Nye on the creation of the Board and, as the record demon-

strates, nobody could have shown more good faith than I in its composition.

But this Board is not in good faith. It assumes, after a few hours of cavalier
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inquiry and prejudiced and one-sided testimony, to pass on codes upon which

we have spent days and weeks of inquiry and negotiation.

It impugns the motives of the Divisional Administrator in the Motion-Picture

Code because he formerly worked for an attorney who has clients in that field,

and it asks his removal. Nobody here has rendered more public-spirited, disin-
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terested, and intelligent service than this Divisional Administrator.

In my judgment, this Board has missed a great opportunity for a real public

service. As it is now acting, it is of no service to anybodyâ€”it is a political

sounding board. In view of its fixed prejudices and partisanship and its unfair

methods of taking and reporting on testimony, the conclusion is inescapable that

the Board is not proceeding in good faith to fulfill its public obligations. Its con-

tinuance as a agency of Government would enable it to promote private purposes

at the public expense, and in my judgment would impair seriously the usefulness

of the National Recovery Administration. The Board was established at my

suggestion to supply fair and constructive criticism. It is clearly incapable of

fulfilling this function and, therefore, I recommend that it be abolished forthwith.

Sincerely,

Hugh S. Johnson, Administrator.

EXHIBIT 9-B

Commentary on Majority Report op National Recovery Review Board,

by Donald R. Richberg, General Counsel National Recovery Admin-

istration, Summarizing the Detailed Analysis Made by Deputy Admin-

istrators op the Findings and Recommendations op the Review Board

Concerning Various Codes

motion pictures

The record of this hearing by the Review Board is a revelation of its methods.

The Board reports that the Deputy Administrator "was invited to testify but

refused to do so." The record, including a letter from the Deputy Administrator,

shows that he not only offered to testify, but to make all his records available to

the Board.

The code was assented to in writing by 9,039 members of the industry.

Twenty-one complaining witnesses were heard by the Board, including 15 out of

7,500 theater operators. In contrast to 14 hours and 20 minutes of hearings"

by the Board, National Recovery Administration spent over 1,200 hours on the

drafting of the code, heard 206 witnesses and obtained a code acceptable, not only

to the industry, but approved by all the advisory boards of N. R. A. representing

industry, labor, consumers, economic research and law.

The Board acted solely on the basis of a disorderly mess of unsworn and largely

false testimony of a few malcontents (many of them discredited by previously

illegal practices), covering only 8 out of 288 subdivisions of the code, and arrived

at sweeping conclusions upon the entire code founded on obvious ignorance of the

code, of the industry and the law. The detailed analysis of the Board's action

shows conclusively that the investigation was carried on with utter disregard for

fair play and that the conclusions of the Board are unworthy of the slightest

consideration.

Anyone adequately informed concerning the industry could learn without diffi-

culty, as is evident from the volume of support given the code and the small

volume of complaint, that the code is of incalculable benefit to the small enter-

prises of the inquiry and affords great relief from the monopolistic effects of the

copyright laws and other property rights which give legal advantages of an op-

pressive character to large enterprises, which they are required under the code

to forego to a considerable extent. A return to the "savage, wolfish" competition

advocated by the Board would mean simply an enlargement of monopolistic

power sanctioned by law.

The refusal of the Board even to receive correct information is shown in its

rejection of the brief filed by seven producing-distributing companies. The

Board specifically agreed to the presentation of testimony through this briefâ€”

since all other testimony was unswornâ€”and then disregarded it on the announced

basis that since these major producers-distributors could have appeared and

testified" their brief should not be given serious consideration. Thus by giving

no attention to the vast files of information of the N. R. A., or the principal testi-

mony offered in support of the code, and by refusing to listen to the exceptionally

well-informed Deputy Administrator, the Board was able to arrive at findings

contrary to fact and conclusions contrary to any intelligent opinion.
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EXHIBIT 9-C

I. Comment Upon the Report of the National Recovery Review Boari>

in Respect to the Code of Fair Competition for the Motion Picture

Industry

statement
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If the report of the National Recovery Review Board is intended to be a mere

expression of opinion concerning the Motion Picture Code, the members who

signed it are entitled to their opinion.

If the report is intended to be a conclusion based on testimony and findings of

fact, it can easily be demonstrated that it is wholly unwarranted, unjust, pre-

judiced, and ignorantly contrived.

A fair analysis of the report of the National Recovery Review Board reveals

that it is composed of three parts.

The first is a formal legal conclusion that the code is designed to promote

monopolies and oppress small enterprise. This conclusion is unsupported by

any factual basis.

The second is a number of recommendations with respect to certain sections

of the code. These recommendations, it will be demonstrated later, are unscien-

tific, inaccurate, unfair, and inequitable. Frequently they are based on flagrant

misconceptions of the provisions of the code. Many of them are founded in the

biased views of the National Recovery Review Board unsupported by a scintilla

of evidence in the record.

The third is the acceptance by the Board of the malicious, previously disproven,

and slanderous attacks upon the Deputy Administrator, and a recommendation

that he be removed. The report itself does not even pretend to justify this

recommendation, which is totally unsupported by even the slightest proof of any

kind and is based solely upon the vicious niouthings, innuendoes, and conjecture

of a few disgruntled and disappointed enemies of the National Industrial Recovery

Act and particularly of the Motion Picture Code.

II. Contrast Between Drafting of Code and Report

A. THE CODE AND THE REPORT

Seventy-nine days and nights of continuous labor on behalf of all elements of

the industry preceded the submission of a voluntary code to the President.

The overwhelming majority of all interests in the industry, exhibitor, distribu-

tor, and producer, independent and otherwise, expressed their satisfaction with

the code as submitted and signed. Nine thousand, thirty-nine written assents

to the code have been filed with the code authority. Of this number 8,950 assents

represent theaters, 60 represent distributors covering 31 exchange territories, and

29 represent producers.

Of the 400 codes now in existence, the Motion Picture Code is one of two which

have encompassed in one document the conflicting interests of exhibitor, dis-

tributor, and producer. For 30 years these conflicts have been insoluble. For

30 years no agreement could be arrived at amongst the contending forces.

Through the efforts of the Deputy Administrator, who labored 18 and 20 hours a

day over long periods with bickering, irritable groups, agreements substantially

satisfactory to all but an insignificant, raucous minority were reached.

During this process 206 representatives of every element of the industry as well

as of the public testified or filed briefs presenting their respective conflicting views.

During this process 776 pages of testimony were taken and carefully considered.

During this process approximately 65 briefs, totaling 3,000 pages were sub-

mitted by the contending forces and carefully read and digested by the repre-

sentatives of the National Recovery Administration.

During this process impartial representatives of the Labor Advisory Board,

the Industrial Advisory Board, the Consumers' Advisory Board, the Division of

Economic Research and Planning, and the Legal Division reviewed the testimony,

briefs, and arguments of the contending forces, and assisted in arriving at the final

code draft to which they gave their official sanction.

Thus the code now successfully being operated is the fruition of profound study,

limitless patience, tolerant sacrifices by the respective groups of some of their

previously unyielding positions; it tested the firmness and accuracy of testimony

by immersing it in the contrasting testimony of hostile groups; it arrived at an

impartial judicial determination of factual and legal disputesâ€”all with a patriotic

zeal to further the President's recovery program by eradicating the "chiseler" and

protecting the small man.
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And now we have the Report of the National Recovery Review Board upon

this effort. On what is it based?

According to the Report (p. 76) four "hearings" were held, lasting 14 hours and

20 minutes. In contrast to over 1, 200 hours spent by the National Recovery

Administration in drafting the code, 14 hours and 20 minutes weTe spent by the
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National Recovery Review Board to determine that it was an abortive effort.

In contrast to the 206 witnesses who offered testimony or filed briefs in the

National Recovery Administration proceedings, 21 witnesses made statements be-

fore the National Recovery Review Board.

In contrast to full consideration given by the National Recovery Administra-

tion to the conflicting views presented by all elements in the industry is the ex

Sarte presentation by a small minority of "kickers" made to the National

;ecovery Review Board upon which its "conclusions" were reached.

In contrast to the consideration by the National Recovery Administration of

every phase of the present code, comprised of 288 subdivisions, is the considera-

tion by the National Recovery Review Board of only eight subdivisions of the

entire code, although conclusions were reached on other subdivisions.

The hearings before the National Recovery Review Board was not even a

"star-chamber" proceeding. It was no proceeding at all. The statements of a

few discredited and disgruntled witnesses, some of whom have been found guilty

by the Supreme Court of New York of being violators' of the code provisions with

respect to labor, and who, it will be demonstrated later, brazenly misstated facts,

constitute the basis of the report.

None but complaining witnesses were heard, and of 7,500 theater operators in

this country only 15 appeared before the Board to give unsworn statements.

Throughout the hearings before the National Recovery Review Board, counsel

for an exhibitor association which had from the first instant insisted that the

National Industrial Recovery Act did not apply to its members and which has

attacked the National Recovery Administration in the courts and which has

used every despicable means to obstruct and sabotage the President's program,

sat beside counsel for the National Recovery Review Board and virtually engi-

neered the entire proceedings. It was he who urged and probably wrote the

recommendations for changes in the code; recommendations, many of which

after careful consideration had been rejected by independent exhibitors them-

selves.

Flagrant misstatements of fact were anxiously devoured by the Review Board,

ex parte accusations were accepted as the solemn truth despite volumes of testi-

mony at hand to disprove them. Prejudice and factionalism were poured into

the ears of the Board and were accepted in lieu of the impartial findings of

months of investigation made by the National Recovery Administration on the

same subjects.

Is the labor and wisdom of months of efforts to be upset by such undigested,

hasty, one-sided and ill-considered opinions?

Is comfort to be given to the enemies of the National Recovery Administration

who express their distaste for the labor provisions of the act by hiding behind

slogans such as "the oppression of the little man"?

Is this report to be considered as if it were an impartial finding, based upon

testimony and careful consideration?

If so, then it is fair that a judgment rendered in a court of law after 2)i months

of trial shall be reversed on an ex parte hearing for a few hours of a few of the

losing and discredited witnesses!

THE CONTEMPTUOUS REJECTION OF THE ANSWERING STATEMENT SUBMITTED TO

THE NATIONAL RECOVERY REVIEW BOARD

The first notice to the members of the code authority to appear before the

National Recovery Review Board requested their attendance on March 26 at

9:30 a. m. That notice was received on March 26 at 10 a. m. In other words,

the notice was received in New York one-half hour after the members were

requested to appear in Washington. ThiÂ» was due to a misdirection of the

notice by the secretary of the National Recovery Review Board.

Subsequently, telegrams were sent requesting the members of the code author-

ity to appear before the Board on Thursday at 10 o'clock. On that same day

there had been previously scheduled at the same hour a meeting of the code au-

thority, and consequently an adjournment was respectfully requested by letter

on file with the National Recovery Review Board. The adjournment was granted

and notification was given that a later date would be set.

Pursuant to arrangement between counsel for the Board and the acting chair-

man of the code authority, conference was arranged between them in Washing-
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ton. In view of the absence from New York of a number of the members of the

code authority, and in view of the fact that the "testimony" being taken was un-

sworn, and that there was no cross-examination, it was agreed that a statement

was to be filed with the Board and accepted in lieu of the appearance of witnesses.

Reference to this arrangement appears at page 350 in the minutes, and agreement
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to this arrangement by at least two members of the Board affirmatively appears.

No objection by any other member was made.

Pursuant to this arrangement an answering statement by seven distributing-

producing companies was filed.

Immediately upon its submission and in violation of the arrangement made,

the acting chairman of the code authority was advised that this statement would

not be considered as evidence but would be treated merely as a demurrer. In

other words, the statements of complaining witnesses were to be deemed to be

true and uncontradicted despite positive incontrovertible evidence in the answer-

ing statement that representations of fact made by these witnesses were absolutely

false.

The National Recovery Review Board in its report refers to this answering

statement. It admits that an analysis of the various sections of the code and the

summary thereof set forth shows that the great majority of these sections of the

code are in favor of exhibitors (p. 76). The report takes no issue with this

analysis.

It then recite3 that the answering statement reviews the testimony of exhibitor

witnesses and "purports to set forth facts showing that their testimony before

this Board was misleading and false" (p. 77). The report takes no issue with

these facts showing that the witnesses before it had iied.

The report reveals that the answering statement recites the number of claims

for breach of contract filed against the complaining exhibitors. The report

takes no issue with the accuracy of these revelations. Its only comment is this

information is obviously put in for the purpose of discrediting the testimony of

these witnesses" (p. 77). So it was. And one would imagine that the National

Recovery Review Board would be interested in discovering that its witnesses

had been discredited.

After virtually admitting the effectiveness of the answering statement in

destroying the irresponsible statements of a few complaining witnesses, the Board

reaches this remarkable conclusion:

"In view of the fact that the major producers-distributors knew of the hearing

before this Board, and could have appeared and testified in defense of the code if

they so desired, this Board does not believe that the brief by these seven producers-

distributors should be given serious consideration, particularly in view of the

nature of many of the statements made therein" (p. 77).

Thus the Board, in violation of its arrangement and despite the incontrovertible

factual exposure of the complainants' "testimony", contemptuously ignored the

very evidence which would make its findings impossible.

No better evidence of the prejudice with which it proceeded can be had than

that it deliberately pushed aside the truth and proceeded upon ex parte state-

ments. That this is no over-statement is revealed by a glance at the answering

statement rejected.

III. The Report op the National Recovery Review Board is Based on

False Testimony

The report makes no reference to the testimony upon which its conclusions are

based. It deliberately avoids any comment upon the statements of the complain-

ing witnesses because such statements were proven to be fabricated and untruth-

ful.

One witness testified that the Leonia Theater in Leonia, N. J., is operated at

present by the Fox Film Corporation (p. 70). Another complaining witness

appearing before the Board contradicted the preceding witness by stating that he

himself and not the Fox Film Corporation operated that theater (p. 96, 97). Con-

sequently the point that this witness made that the Fox Film Corporation was the

source of its difficulty was completely false.

The same witness testified that the Leonia Theater gets priority of the big

producers' pictures (p. 70). The fact is exactly the reverse and this witness so

admitted in a court proceeding in a Federal Court (.Quittner v. Paramount Publix

Corporation, U. S. District Court, Jan. 6, 1933, stenographer's minutes, p. 243).

This witness testified that in his successful year in 1929 he had an income of

$110,000 (p. 82). Yet even during this year he violated his contract so many

times that 15 suits were instituted against him. All these claims were proven
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justifiable and collected. Despite this fact set forth in the answering statement

in detail the report naively concludes that:

"Nothing further than the statement that the claims were filed is included in

the brief" (P- 77).

This same witness further admitted in a court proceeding in the Federal court
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that he had perjured himself in denying that a letter had been sent to him by a

distributor, charging him with having made false box office reports (Quittner v.

Paramount Publix Corporation, stenographer's minutes (p. 271)).

Another witness made the point that affiliated theaters were prospering at his

expense (p. 77). The fact is that his competitive theater, the Paramount, was

open only 3 months and went into bankruptcy. The theater was then taken over

by an independent operator (p. 75).

Still another witness testified that

"* * * Since Warners came into the picture, they took all of the pictures

away from us and forced this big house into second run position and put the first

run pictures into this Lyndhurst Theater" (p. 125).

This was not correct. Fox Pictures Corporation had made a new contract

with the witness by giving all of its product first run to him. The United Artists

Corporation which had previously given his opposition first run actually reversed

the situation after Warners came into the field and gave the first run to the wit-

ness. In this instance the entrance into the field of Warner Bros, resulted in the

witness acquiring a first run which he did not previously have.

This witness further complained that after his theater changed from a first-run

to a second-run theater, he was obliged to pay the same price for pictures he had

paid before (p. 125). This was untrue. He had received 19 percent reduction

in price from Paramount and 20 percent reduction from Columbia. In other

instances he had continued playing first-run pictures although he represented

otherwise when he made his statement to the Board.

Even more significant was this witness' complaint against the code because of

the burden it placed upon him in the form of increased cost of labor (p. 122).

Even a casual reading of the statements made to the National Recovery Review

Board would reveal that the witnesses belonged to that group of patriotic citizens

who want the benefit of the N. R. A. but are unwilling to bear any of its burdens.

Their chagrin at being obliged to pay increased labor salaries is expressed in the

form of a cry of the oppression of the "little man." They have not the courage

to state their objection honestly.

Still another witness, upon whose statement the report is based (p. 134) was

fould guilty by the N. R. A. Regional Compliance Board on February 24, 1934,

of having violated the terms of the code with respect to labor.

This witness also testified that for the same type of film for which he paid 35

percent of his gross income, he learned that the Warner Theater paid 10 percent.

The basis of his information was that he had received inadvertently a confirmation

of billing to the circuit Warner Theater (p. 134).

Mr. Sinclair, a member of the Board, asked whether he had this bill in his

office and he stated that he had. It was promised to be produced upon the

following hearing. It never was produced. Undoubtedly there is no such bill.

Furthermore, this witness has, on two separate occasions been charged with

violating the copyright laws of the United States with respect to unlawful exhibi-

tions of motion pictures. On both occasions he settled the claims. He was

revealed to be a notorious violator of contracts, there having been filed against

him several hundred claims for breach of contract in a period of 4 years.

Another witness gave a dramatic recital of his visit to every major film com-

pany and his inability to obtain any pictures from them (p. 105). The fact is that

this same witness had contracted for 320 pictures from the large distributors for

the season 1933-34. These features include 65 from Paramount, 53 from Fox,

48 from Metro., 45 from Universal, 37 from Columbia, 52 from RKO, and 20

from United Artists.

Still another witness impressed the Board with the fact that there was dis-

crimination in favor of the affiliated theater because a large first-run theater was

paying $25 for the picture, "The Bowery", while he was paying $40 for the last

run. He stated that he had learned this fact because a bill was accidentally

forwarded to him by the film company instead of to his opposition theater (p. 140).

This was the second time that evidence of a witness was based on the extraordinary

coincidence of the receipt improperly of a document addressed to someone else.

This statement, just as the previous one, proved to be untrue. The bill in the

case of the picture "The Bowery", sent on film rental invoice no. 252, had no

price upon it at all, since the contract had a total license fee without allocation

of prices against individual pictures. Even, therefore, if the bill had been received

by him, there could have been no price upon it.
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Furthermore, the fact was that his competitor had paid more than three times

the sum paid by this witness.

Another witness, who was not only an exhibitor but the president of an exhibitor

association in New York, and who was one of those who summed up" before the

National Recovery Review Board, had submitted au affidavit in the Supreme
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Court of the State of New York in opposition to a motion for an injunction against

the members of his association for violating the N. R. A. labor provisions.

Supreme Court Justice Collins had disbelieved this witness's affidavit and held

in an opinionâ€”

"The evidence is quite convincing that as to wages and hours there has been

a violation of the P. R. A., N. R. A., and the code.

An injunction was accordingly issued restraining the members of the witness'

association "from violating directly or indirectly the provisions of the code.

* * *"

This decision was affirmed by the Appellate Division of the Supreme Court

of the State of New York.

Thus the witness who had been most loquacious concerning the proper opera-

tion of the code and upon whose testimony chiefly the report is based, has been

found guilty in a representative capacity by the Supreme Court of New York for

being a violator of the provisions of the codeâ€”another forceful illustration of the

illegitimate motives of the "chiseler" who testified before the National Recovery

Review Board.

This witness testified that the independent operator could not continue to

exist and that he was being crushed out of business. Yet this same witness has a

chain of 16 theaters, 10 of which were acquired in 1933, 1 in February 1934 and

2 in April 1934, 2 weeks before he testified before the National Recovery Review

Board.

Since testifying before the board, an article has appeared in a recognized trade

paper of the industry that this witness is acquiring six more theaters.

This same witness filed on behalf of his exhibitor association affidavits in the

Supreme Court of the State of New York attacking the constitutionality of the

National Industrial Recovery Act. In voluminous briefs his counsel attempted

to demonstrate that the Constitution of the United States had been torn shred

from shred by the President's Recovery Program.

Again we have a ray of light on the real motives of these witnesses in giving

false testimony to the National Recovery Review Board. They hoped that what

the courts held to be legal and proper they could nevertheless scotch through

the National Recovery Review Board. The National Recovery Review Board

is incredulously naive in accepting such bunkum presented to it.

There was no limit to the extremities to which the witnesses would go in their

endeavor to strangle the code.

For example, a witness testified not only that the practice of block booking is

illegal (p. 155) but that "it has been so ruled in several courts, several district

courts in the United States" (p. 155).

The chairman of the Board was interested in this testimony that the courts

had held block booking to be illegal, and he asked counsel for the Board to

"bring that out" (p. 155). Counsel promised that he would.

The fact is that there is only one decision in the United States on the subject

of block booking. That decision declares it to be legal, not illegal. The case is

entitled "Federal Trade Commission, petitioner, v. Paramount-Famous-Lasky

Corporation, respondent, et al." (57 Fed. 2d, 152), decided in the United States

Circuit Court of Appeals for the second circuit.

This deliberate false testimony by the witness was brought to the attention of

the Board and of its counsel. The opinion of the United States Circuit Court of

Appeals which held that the practice was legal and not illegal, as the witness testi-

fied, was sent to the Board and its counsel. Neither made the correction on the

record. Silence was resorted to to cover up the falsity of the testimony; and, as

if this lack of mental integrity were not sufficient, the Report of the National

Recovery Review Board affirmatively recommends a clause abolishing block

booking unless a committee to be especially appointed submits a report prior to

a certain date (p. 120).

In other words, the National Recovery Review Board overrules the Circuit

Court of Appeals and holds that to be illegal which the court found after careful

judicial proceedings to be legal. All this, without revealing the incorrect state-

ment of its chief witness that block booking had been held to be illegal by the

courts.

The prejudice of the Board on this subject is demonstrated by its proposal of a

committee to investigate the subject of block booking in one breath and in the
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game breath indicating its conclusion in advance by directing that unless the

committee makes its report by a date certain, its proposed clause be incorporated

in the code.

Another witness testified that an exhibitor he knew had been unable to obtain

second-run pictures for hÂ£a theater (p. 218). The fact was that this exhibitor had
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249 first-run pictures under contract with the following oompanies: Paramount,

66; RKO, 62; Columbia, 48: Independent, 62; United Artists, 12.

These facts, and many additional similar illustrations, equally provocative,

were ignored by the National Recovery Review Board. It closed its eyes to the

truth and in the darkness conjured up technical arguments about demurrers with

which to salve its conscience.

The shunting aside of the true facts for technical reasons, and the acceptance

of falsity in their place, is weird procedure.

The legal hocus-pocus by which the facts are declared to be a mere demurrer

would be humorous as well as ludicrous were it not for the fact that upon such a

pebble the skyscraper of a disapproving report is constructed.

Most of the witnesses who appeared before the National Recovery Review

Board had also appeared at the public hearings on the code. Their statements

there were tested by investigation and comparison and found wanting.

Yet upon repetition, and by the curious process of locking the doors to those

who revealed its falsity, this testimony is made the basis for reforming the code

of the industry.

One cannot even excuse the report's aberrations on the ground that its signers

were careless. They were deliberate in the irresponsibility of their findings.

IV. Repudiation of Complaining Witnesses by Independent Exhibitors

The report speaks of the complaints of the independent exhibitors as if the

witnesses who appeared before the Board spoke for them. The impression is

given by the report that the independent theater operator believes himself to be

oppressed by the code. Whether intentional or inadvertent, this representation

of the report is completely contrary to the facts.

Eight thousand nine hundred and fifty written assents to the code for theaters

have been filed with the code authority. Many hundreds of others have assented

to the code by requesting benefits thereunder, and many hundreds have recently

requested in writing that permission be given them to assent to the code so that

they could accept its benefits.

Exhibitor associations have earnestly approved the code and issued analyses

which indicate that the small man has been greatly benefited under the code.

The responsible representatives of independent and small operators have

approved the code.

Seventy-four percent of the total number of written assents filed with the

code authority are those of independent theater operators.

Every industry has its raucous outer fringe of professional objectors who

thrive on contest and publicity, who obtain professional jobs to lead the opposi-

tion, and who detest the codes which render useless such parasites.

With the exception of two or three, all of the exhibitor witnesses who testified

before the National Recovery Review Board have over a period of many years

appeared as witnesses time and again before congressional committees, courts of

law, and other forums to testify that, due to the oppression of the large producers

and distributors, the death knell of the independent exhibitor was at hand. Yet

according to the testimony of the 11 exhibitor witnesses (pp. 66, 72, 91, 94, 108,

111, 115, 127, 139, 141, 189) the average period of their successful existence in

this industry is 18 years for each, and they are still in business today with larger

theater holdings than previously.

On the other hand, some of the producers and distributors who are repeatedly

alleged to control the industry and by concerted action to aggrandize themselves,

are in bankruptcy and insolvency.

The report agrees with the definition that an affiliated exhibitor is one who is

engaged in the business of operating a theater which is owned, controlled, or man-

aged by a producer or distributor or even in which a producer or distributor has

a financial interest.

V. Analysis of the Recommendations of the Report

l. definition of affiliated exhibitor
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The recommendation is made, however, that the next sentence be stricken out

This sentence provides that "the mere ownership, however, by a producer or dis-

tributor of any theater premises leased to an exhibitor shall not constitute any

such exhibitor an 'affiliated exhibitor.'"

The theory that this fair provision may be abused and result in fraud is unsound
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in the light of title prior language that a producer or distributor may not have even

a financial interest in the ownership or control of the theater, if the exhibitor is

to be deemed unaffiliated. There is no danger that he can avoid the intent of

the last sentence.

On the other hand, instead of assuming fraud, it is fair to assume that there will

be a legitimate case in which a distributor or producer grants a completely inde-

endent lease to another to operate a theater. This sentence was inserted at the

ehest of unaffiliated exhibitors.

In the last year or two there has been a reduction of circuit affiliated theaters

and a consequent increase of independently operated unaffiliated theaters.

The recommended alteration of the definition is trivial. It is also unsound.

If the report's suggestion were adopted and this sentence stricken out, unaffiliated

exhibitors who in good faith had taken advantage of the distress of affiliated

circuit operation and had acquired, under lease, such theaters for independent

unaffiliated operation, would nevertheless be deemed affiliated operators and

unentitled to designation upon the various grievance and clearance and zoning

boards in the industry.

In other words, if the report's recommendation was adopted, the only sufferer

would be the independent operator whom the report professes to protect.

2. THE CODE AUTHORITY

The report finds that the appointment of 10 members on the code authority,

divided equally between the affiliated producers, distributors, and exhibitors on

the one hand and the unaffiliated producers, distributors, and exhibitors on the

other "is a fair one if the representatives are'properly chosen and in fact represent

the divisions they are supposed to represent (p. 85).

The report, however, concludes without even attempting to state any basis,

therefore, that "only two of the members representing the unaffiliated producers,

distributors, and exhibitors are truly representative of that class."

The only ostensible reason for this serious charge is that some of the members

of the code authority are members of responsible trade associations in the industry.

Since when does such participation in a responsible trade organization in an

industry disqualify a man or deprive him of independence of judgment? If such

an unwarranted inference could be drawn then, indeed, none of the exhibitors'

representatives would qualify, for in every instance they are members of trade

associations.

There is legal machinery in the code for removal of any biased, unfair, or preju-

diced members of the code authority. All of the men now appointed upon the

code authority have distinguished themselves over a period of years as leaders

of high standing and character in the industry.

The blanket charge, without any support that several of these men are flying

under false colors, is typical of the irresponsibility of the report's conclusions.

The inference is that, because of anticipated treachery to the groups which

they represent, the code authority, as now constituted, will favor the distributors

and producers by a vote of 8 to 2. This slanderous conjecture can best be tested

in the light of the actual conduct of the code authority.

On an important interpretation rendered by the code authority, with respect

to the applicability of the 10-percent cancelation clause to contracts made prior

to the effective date of the code, the code authority held in favor of the con-

tentions of the independent exhibitors. This interpretation cost the large pro-

ducer and distributor approximately $12,000,000. Strangely enough, the vote

which passed this interpretation was 8 to 2. In other words, the vote was pre-

cisely opposite to that which the report guesses will be rendered in an important

matter.

A review of the actions of the code authority and the votes cast by it in im-

portant industry questions completely refutes the report's finding.

There have been 13 meetings of the code authority since its organization, at

which the members voted upon 156 matters coming before them for determina-

tion. Upon these 156 matters, the vote was unanimous, all members voting,

excepting in the case of five matters where there was a division.

Of the five matters, one was upon an interpretation of the so-called " 10-percent

elimination privilege referred to above. As indicated, the vote was 8 to 2 in

favor of the independent exhibitor.
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Of the remaining 4, there was a division upon two occasions by a vote of 8 to 2

'Upon the question of publishing the administrator's interpretation of the elim-

ination clause. But ultimately the vote was unanimous for such publication.

The remaining two matters were votes upon the appointment of one individual

as a member of the grievance board in the Philadelphia and the Dallas territory,
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respectively.

In the case of the nominee for the Philadelphia Grievance Board, the vote was

7 to 3 against his appointment. In the case of the nominee for appointment to

the Dallas Grievance Board, the vote was 8 to 2 against the appomtment.

It is significant that of 372 appointments of members to the grievance and

clearance and zoning boards throughout the country, there was a unanimous

Agreement by the code authority in 370 cases.

The report fears evil where actual conduct reveals only good. The report

-anticipates dishonesty where actual conduct reveals honesty. The report pre-

sumes that the personal interest of the members of the code authority will sway

their honest judgment. The conduct of the members of the code authority

-conclusively demonstrates the opposite.

The report suggests changes before the code has been tested. The testing of

"the code in operation thus far reveals its efficiency.

Is the code to be upset at the very outset because the National Recovery

Review Board, without any evidence to support it, wishes to read evil intentions

into the minds of the leaders of the industry?

The report's criticism of the section of the code which provides for the replace-

ment of a member of the code authority in the case of absence or incapacity is

based upon a misunderstanding of the code provisions.

The report criticizes the fact that the alternate appointed by the independent

â–

exhibitor may be rejected by the other members of the code authority (p. 84).

The fact is, that this procedure is applicable to producers and distributors as

â–

well.

The code requires that an alternate must represent the same general class of the

industry as the principal and must be a "bona fide executive of that class, or a

bona fide exhibitor, as the case may be." (This clause was objected to previously

by counsel for complaining witnesses because it barred him from the code author-

ity.) The. code further provides that "such designated alternate shall be certified

to the code authority by such member, but the code authority may reject such

-alternate and require another to be so designated."

It is to be noted that each alternate must be approved by the Administrator

(art. II, sec. 2 (e)). In the event the alternate is not acceptable, the code author-

ity, subject, however, to the approval of the Administrator, must select the

alternate.

There is no discrimination between exhibitors, distributors, and producers in

â€¢respect to any of these sections. At all times, and no matter how many alter-

nates are appointed, the representation of the respective divisions of the industry

is maintained on the same fair basis which the report itself admits to be proper;

i. e., 5 unaffiliated and 5 affiliated representatives. Therefore, there is no sense at

all to the criticism that the code authority is "a self-perpetuating body." This is

Tesort to a catchword accepted without "understanding or discrimination by the

report. So long as the representation is kept equal, of course, it will be the same;

and so long, therefore, as it is the same, it can be deemed to be self-perpetuating.

There are conflicting trade associations and dozens of exhibitor units in the

motion-picture industry. There are many hundreds of exhibitors who are not

members of any trade associations or units. If these thousands of exhibitors

divided into differing and at times conflicting groups, and large numbers of them

not organized at all, and separated geographically across the entire breadth of

the United States, had to vote upon and select the representatives of the code

authority, the whole matter would be thrown into the realm of political contest

and favoritism. Months of time would be lost and no choice could be deemed

satisfactory to all. Weeks of earnest deliberation and thought by all elements

in the industry were given to this problem, and except for the rantings of the same

few snipers referred to before, the administration provision and those selected

were deemed highly satisfactory.

The National Recovery Review Board, without a realization of the problem

or any consideration of it at all, has nevertheless rushed to a conclusion.

More typical of the failure of the report to even understand the provision of

the code which it criticizes is its recommendation that committees appointed by

â–

the code authority must be constituted in the same proportion as the code

authority representation (p. 87).

2012 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

It is conceivable that only 1 member of the code authority may be appointed

as a committee, or that 3 will be appointed under certain circumstances. It is

impossible to split 1 man into 2 representative groups, and yet it may be advisa-

ble to have a committee of 1. The chief check upon this situation is entirely

overlooked by the report.
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Section 4 of article II provides "any action taken by any such committee shall

be reviewed by the code authority." The power of review by an equally consti-

tuted board is, of course, equivalent to the power of equal representation on the

committee.

Furthermore, the conduct of the code authority, as contrasted with the report's

conjecture on the subjeot, completely negates the criticism. When a special

committee was appointed to select nominations for appointments to the grievance

boards and the clearance and zoning boards, the code authority appointed a

committee composed of 4 unaffiliated as opposed to 2 affiliated representatives.

Here again the conduct of the code authority was precisely the reverse of the

fears of the report.

The criticism of the report in respect of the appointment of committees is

based upon a complete misconception and misunderstanding of the section of

the code itself.

The final recommendation of the report in respect to the code authority is that

the Administration members shall have a vote instead of merely acting in an

advisory capacity. This suggestion is contrary to the spirit and letter of the

National Recovery Act. It is contrary to the President's repeated statements

that he did not wish the Government to actually run business but that he merely

wished it to be in partnership with business and thus to protect the public interest.

If the Administration members upon code authorities voted, how could the

Administrator properly review the actions of such code authorities? He would be

obliged to overrule his own representatives.

If Administration members voted, they would become actual participants in

matters, the technical basis of which they know nothing about. Instead of being

advisers in matters affecting the public interest, they would become business

operators.

In making this recommendation the report is either ignorant of the President's

views on this subject or is defiant of such views, without a single word of explana-

tion or justification.

Fools rush in where angels fear to tread. How much wiser is the man who

rushes in where angels have already trodden and have revealed the implacability

of the road?

3. LABOR PROVISIONS

The report states that certain changes were recommended "by independent

labor union, but because of lack of time * * * this Board has withheld

any recommendation as to changes in this article" (p. 90).

The complaining exhibitor witnesses, hand in hand with certain union represen-

tatives who are not associated with the American Federation of Labor, claim that

the ljibor provisions of the code were oppressive.

Nothing is more significant than the attack upon the labor provisions by com-

plaining witnesses who hid their illegitimate motive with cries that the code

"oppresses the little man."

Counsel for complaining witnesses, who throughout the hearing before the

National Recovery Review Board acted as unofficial associate counsel to the

Board, and who testified and summed up, indulged in a discussion concerning

certain labor provisions which he termed "unique" (p. 55). But, strangely

enough, this is the only instance in which the testimony was not taken down

and there appears inserted in the record the statement: "At this point there was

a discussion off the record" (p. 55).

Another exhibitor "leader", whose association members, for whom he fought,

were found guilty of violating the labor provisions of the code, made a vicious

attack upon an American Federation of Labor local (p. 379).

Still another witness who had been found guilty by the Regional Compliance

Board of having violated the code with respect to labor was listened to attentively

on the subject of "oppression."

Another witness complained about "the labor provision in which we have had

to increase the number of employees we have and put the employees on the work-

ing schedule that is in accordance with the provisions of the code" (p. 122).

How horrible! How familiar the cry, that because of increased labor costs

the codes are oppressive. How extraordinary that such testimony should have

led the Board to report that the code was oppressive and promoted monopoly.
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Another witness complained that under the code he had "about 17- or 18-

percent increase in pay roll alone" (p. 131).

The complaining witnesses fit neatly into the category of that heroic group of

men who in the time of national crisis shed crocodile tears because they are asked

to make some contribution to save their own necks.
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Is it not extraordinary that of all the matters testified to before the National

Recovery Review Board, the only one upon which it did not have time to make a

report is the labor provision of the code?

It had the time to make findings with reference to the correction of a definition,

the composition of a subsidiary committee, the change of the word "and" to

"or" (p. 109), but it had no time to express any view of the subject of labor.

4. SHORT SUBJECTS IN PROPORTION TO FEATURES

To prevent the sale of more short subjects than exhibitors can use, the code for

the first time affordB relief which even the courts have been unable to give.

It provides, in part 5, division D, article V, that the distributor may not require

the exhibitor, as a condition for the licensing of feature photoplays, to license more

than a corresponding proportion of the short subject pictures required by the

exhibitor. By virtue of this device, the short subject licenses of the various dis-

tributors are so proportioned that in no event may the exhibitor be required to

license more than 100 percent of his needs.

Typical of the report's failure to grasp the provisions of the code which it

deals with is its preposterous statement that "this provision still allows the dis-

tributor to force on the exhibitors more short subjects than they can use" (p. 92).

The report, consistent with the haste of its conclusions, does not attempt to

justify its erroneous statement. It merely states its conclusion, which has no

basis in fact at all, and proceeds pompously to submit a "new clause."

The Board was undoubtedly ignorant of the weeks of negotiation on this

subject. The clause in the code was a concession wrung from the distributors

and producers, who insisted that they had the right to sell their product as they

saw fit in accordance with their individual sales judgment.

ft> Finally, when stubbornness had yielded to the early hours of the morning and

to the pleas for sacrifices by the Deputy Administrator, this important concession

was obtained for the independent operator.

Now the report, without any conception of the matter before it, waives aside

the valuable gain of the independent operator under the code, and by the simple

process of misunderstanding the section disapproves of it.

5. DESIGNATION OP PLAT DATES

No more flagrant misunderstanding of a subject passed upon by the report is

available than this. The language of part 9 is so clear that the report's misstate-

ment of its meaning indicates either deliberate misconception or gross negligence

This provision of the code does two things:

First, it prohibits a distributor from specifying a specific day of the week upon

which his picture is to be exhibited unless he has obtained this right by contractual

provision with the exhibitor.

Second, even where the distributor has such a right in his contract, the code

takes it away from him if the exhibitor proves that the subject and character of

the picture is unsuitable for exhibition on that particular day; for example, a

sophisticated picture on Sunday, when many children attend the theater.

The method by which the relief is obtained is the submission of a complaint to

the local grievance board. The grievance board is given the power, despite the

language of the contract itself, to relieve the exhibitor from the necessity of

playing the picture on that day.

None of the rights granted to the independent exhibitors by this provision of

the code existed prior thereto. The distributors and producers contended ve-

hemently that when their pictures are exhibited on a percentage basis they are

in partnership with the exhibitors insofar as that engagement is concerned, and

that they should have a voice in the selection of the date upon which such picture

should be exhibited.

The distributors and producers had always had and exercised such rights.

During the arduous code conferences the Administration prevailed upon them to

surrender these rights as a sacrifice for harmony.

Yet the National Recovery Review Board, ignoring the very language of the

code provision itself, states:
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"It was brought out that in many communities such pictures as those featuring

certain stars are not suitable for exhibition on Sundays, but the distributors insist

that the picture be shown on that day because of the greater return he receives"

(p. 74).

The report disregards the language of the code provision itself which gives the
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exhibitor relief in just such a case.

By virtue of such misinterpretation the report reaches the conclusion that this-

provision of the code requested by exhibitors, and finally obtained for themr

appears to be one solely in favor of the producers and distributors, and in the

opinion of this Board is unfair to the small independent exhibitors" (p. 95).

Such absurd findings from facts which warrant the very opposite conclusion*

need no further comment.

6. MINIMUM ADMISSION PRICE

The report criticizes the right of distributors and exhibitors by contract between-

them to specify a minimum admission price to be charged at the theater. For

more than 10 years upon the demands of exhibitors there have been minimum

admission prices in standard and other exhibition contracts. The courts have-

held such clauses legal and not in violation of public policy (Sono Art World Wide

Pictures, Inc. v. Wm. Lando, County Court of Allegheny County, Pa.).

The overwhelming majority of exhibitors are desirous of maintaining a reason-

able minimum admission price. This industry like many others, has been

plagued by cutthroat competition. In many vicinities, despite contract clauses

requiring a minimum admission price of 10 cents, theaters have charged 5 cents

admission and in addition thereto, given away prizes and premiums.

The exhibitors' committee, representing all elements of exhibitor opinion,

which submitted proposed clauses for the code referred to this subject of premiums

and rebates and itself specifically presented the clause, including the following:

"This shall not be deemed to prohibit exhibitors from reducing or increasing

their admission scales as they see fit except as may be prohibited by exhibition

contracts."

Thus, the exhibitor group itself, composed among others of counsel for the

complaining witnesses, recommended the regard for minimum admission clauses

where present in contracts.

The report further recommends in respect to this subject, that the local griev-

ance board should not have the power to direct distributors to refuse to distributer

pictures to those who violate the terms of this article. This provision refers to-

contests between exhibitors. It contemplates a fair grievance board decision

which is nevertheless resisted by the violating exhibitor. The assistance of

distributors who have no interest in the controversy was demanded by exhibitors

to enforce the finding.

7. DOUBLE FEATURES

The exhibitors' proposed clause declared double features to be an unfair com-

petitive practice, but, because of peculiar local conditions where it had existed!

for a long time, permitted its continuance unless 60 percent of the theaters

disapproved it.

Despite this agreement by the exhibitors and distributors on this subject, there-

were independent producers and some exhibitors who protested against the

abolition of double features. It was the opinion of a number of experts on the

advisory boards, as well as of the Deputy Administrator, that this entire subject

involved questions of individual sales policy and that the code ought not to-

attempt to determine such a matter.

Certainly, if this is a matter of individual sales policy, a distributor acting indi-

vidually may have the right to determine when he licenses his picture that it shalt

not be exhibited with another picture on the same program. Particularly is this

true where there are percentage engagements and the distributor's picture may

have cost $1,000,000 to produce, while the second feature on the program cost

but $50,000 to produce. The exhibitor's policy is likewise involved. In view

of the controversial subject matter involved, it is extraordinary that the report

should now recommend that the distributor may not individually require that his

feature shall not be shown with another feature. This is going to the opposite

extreme and against the expressed opinion of a large part of the industry.

To support its recommendation, the report cites the consent decree in the

Fox West-Coast Theaters case. This case was miscited in the report. It did

not hold that a distributor could not adopt as a sales policy a requirement that

his picture be not played with another on the same program. It merely adopted
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the well-recognized rule of law that if all distributors acted in concert on such a

matter they would be engaged in an illegal conspiracy. The gravamen of the

consent decree was the concerted action of all distributors and not the individual

sales policy of any one of them. The decree specifically preserved the rights of

an individual company respecting its own practices.
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Consequently, the criticism by the report of the right of the distributor to-

determine his individual sales policy is not supported by the case cited by it.

This is another illustration of inaccurate reference by the report.

The criticism of the report is rendered even more incongruous by its expressed

uncertainty about the wisdom of abolishing double features. For it saysj

"If the practice is one which it is to the interest of the industry to eliminate,

there should be a provision in the code to that effect" (p. 100).

And immediately after it expresses its "impartiality" on the subject, and

indeed infers that double features should be prohibited, it suggests a clause which

makes it illegal for a distributor to adopt an individual sales policy in this respect

(p. 101).

CANCELATION

The code provision permits an absolute 10-percent cancelation by exhibitors-

of the photoplays they have entered into contracts for. There is no other in-

dustry in America which affords such an unequivocal and extraordinary right.

The code grants the greatest cancelation privilege ever afforded in the motion-

picture industry.

This special relief was intended particularly for the small operator. Conse-

quently it provides that its privilege extends only where the average license fee

of a contract averages not more than $250.

The report of the National Recovery Review Board refers to this sum of

$250 as $250,000 (p. 102). That this is no mere typographical error is revealed

by the fact that this sum of $250,000 is repeated three times (p. 102).

It is very possible that the Board never even read the code provision. Cer-

tainly it never understood its simple language. If it did, it could not have made

the error of assuming that the average license fees for all pictures are more than

a quarter of a million dollars.

The report actually criticizes the code on this basis, for it says:

"It also includes a provision limiting the benefits under the clause of exhib-

itors whose license fees for all pictures average not more than $250,000" (p. 102).

What a revelation this misreading of the code is in respect to the study and

scientific basis upon which the report is based.

One does not know whether to be more astonished than amused by such

scientific findings.

9. CLEARANCE AND ZONING BOARDS

After arguing why clearance and zoning boards should not exist (p. 103), the-

report concludes in characteristic fashion to the opposite effect:

"It is believed by this board, however, that the establishment and operation,

of such boards as provided for in the code offers a possible solution to this trouble-

some question" (p. 104).

One page later and the report has lost the last vestige of'doubt on this subject:

"This report believes that the clearance and zoning boards should be kept-

â€¢ * *" (p. 105).

Criticism is then leveled at the composition of the boards becauseâ€”

"They are dominated by the distributor and first run exhibitors who interests

are the same" (p. 104).

Of course, their interests are not the same but diametrically opposite. The

distributor is the seller. The exhibitor is the buyer. To say that their economic

interests are the same is like saying that black and white are the same color.

The clearance and zoning boards as now constituted under the code are com-

posed of 2 distributors, 1 affiliated and 1 unaffiliated; 2 first run exhibitors,

1 affiliated and 1 unaffiliated; 2 subsequent run unaffiliated exhibitors and 1

person not associated with the industry and approved by the administrator who-

shall vote if the board is deadlocked.

The distributors contended that the representation upon the board was unfair

to their interests, for there were 4 exhibitors as opposed to 2 distributors. They

argued that on such matters as price and clearance (the two are inseparable) the

interests of the exhibitors were common and the interests of the distributors were

common, and consequently the distributors would be outvoted by 4 to 2.

This contention resulted in conferences and reflection which lasted several,

weeks. The distributors finally yielded their position.
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The report now naively suggests that the clearance and zoning board should be

composed of 2 distributors, 1 affiliated and 1 unaffiliated, 2 first run exhibitors,

1 affiliated and 1 unaffiliated, and 4 subsequent run unaffiliated exhibitors.

This would cause the board to be constituted of 6 exhibitors as against only

2 distributors, or of 6 unaffiliated representatives as against 2 affiliated repre-
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sentatives. No matter what interpretation is given to the economic interest, this

recommendation is clearly inequitable. It deliberately stacks the board against

the seller.

The National Recovery Review Board was so gullible that it swallowed the

recommendation of a few exhibitors who, whatever their irresponsibility might

have been, must have had their tongues in their cheeks when they made this

proposal.

Nothing was too much, however, for the Board. It now solemnly submits this

suggestion in its report.

The suggestion that the code authority should not appoint members of this

Board because the independent interests on the code authority will be out voted in

the selection of representatives, is ludicrous in the light of actual experience in

this respect.

Two hundred and seventeen members of clearance and zoning boards have been

appointed by the code authority, from several thousand nominations made directly

by representatives of the industry. The code authority unanimously agreed

on every one of the 217 appointments made.

This is another instance where the National Recovery Review Board saw its

own shadow on the wall and announced its belief that there was a ghost in the

house.

10. CONSIDERATIONS TO BE REVIEWED BY CLEARANCE AND ZONING BOARDS

The report finds no fault with this section of the code except that it believes

the members of the clearance and zoning boards would know what factors to

consider and that it is unnecessary to guide them (p. 107). Thus there is a sudden

expression of confidence in the ability, standing and experience of the members

of the clearance and zoning boards, which obviates the necessity of even submit-

ting to them the rules of combat.

The sole objection to this section is that it is argumentative. The recom-

mendation is too trivial to be worth argument.

11. APPEALS FROM CLEARANCE AND ZONING BOARDS

The report criticizes this section because it permits the presentation of new

evidence to the code authority where an appeal is taken from the clearance and

zoning board.

While it is a technical rule of law that on appeals only the record below and not

new evidence may be presented, no complete stenographic minutes will be kept in

these informal hearings and there will be no motions for setting aside the case

on the ground of new evidence.

In view of the desire of the code to permit equities rather than technical

rules to govern, and in.view of the informality of the proceeding, it was thought

just that all facts, whether designated new or otherwise, should be presented upon

appeal.

It is unlikely that any litigant would withhold information in order to prepare

for an appeal. Practical business men do not gamble with their rights this way.

If, however, in an industry the product of which is ever fresh and moving, new

and vital evidence should appear after the hearing before the local clearance and

zoning board, it would defeat the ends of justice if for technical reasons it could

not be presented to the code authority.

With typical inconsistency the report suddenly turns technical and insists upon

the adherence to an age-old technical rule which closes the door to a fact because

it was not in the formal record.

The suggestion of the report that exhibitors would have to come to New York

on appeals is unsound. There is nothing in the code which requires personal

appearance. Such appearance is permitted but not obligatory (art. VI, sec. 7

(b)).

The recommendations of the report in this respect are hypertechnieal and un-

sound. IVlore than that, they misinterpret the simple meaning of the language

of the code itself. To accede to the recommendation of the Board would be to

defeat justice.
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12. GRIEVANCE BOARDS

Most of the suggestions of the report in respect to this article are too trivial to

be worthy of comment. It suggests that the word "and" be changed to "or"

(p. 109).

It suggests that grievances be not certified to the code authority under certain
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circumstances, but that they be passed upon and then appealed to the code au-

thority (p. 110).

Leas trivial and more extraordinary, however, is the suggestion that a distribu-

tor has not the unequivocal right to lieense his own photoplays to any theaters

operated by him (p. 111). This right has at all times been conceded by every

member of the industry, and indeed was conceded by the very witnesses who

appeared before the National Recovery Review Board.

The recommendation is again made that the code authority shall not appoint

the members of tne grievance boards. The code authority requested that nomi-

nations be made to it by representatives of the industry. More than 3,000 nomi-

nations were thus sent in.

A special committee, appointed by the code authority to make recommendations

to it from these nominations, was composed of four unaffiliated representatives,

as opposed to two affiliated representatives. Finally, of 155 appointments, 158

were made by unanimous vote of the members of the code authority.

The report, then criticizes the composition of the grievance boards. If a

burlesque recommendation were made on this subject, it could not capture the

spirit of exaggeration and fantasy as well as the report does.

It actually urges that, where an exhibitor brings a complaint before a grievance

board against another exhibitor and a group of distributors on the ground that

the exhibitor is overbought, and the distributors should be compelled, despite

their contracts, to surrender their films to the complaining exhibitor, that the

distributor has no interest in the controversy, and that he ought not to be repre-

sented at all (p. 112).

Thus the report solves the question of equitable representation on grievance

boards in one masterful stroke.

It simply suggests that the board be composed solely of exhibitors and expresses

the hope that such unanimous control may satisfy their hunger for fair representa-

tion on grievance boards.

Where other complaints brought before the grievance board are directly

against distributors, the report is more generous. It asserts the following pro-

found conviction r

"It is believed that the boards should consist of one representative of distribu-

tors and three representatives of exhibitors * * * " (p. 113).

Even the complaining witnesses must be shaken with mirth at this pronounce-

ment.

There follows a recommendation again that new evidence should not be per-

mitted on an appeal. This matter has been commented upon under the clearance

and zoning section.

One is almost thankful in the light of other recommendations that the report

has not taken the stand against old evidence as well as new, being presented upon

appeal.

The code provides that those who wish to file complaints with the local grievance

boards or clearance and zoning boards must execute the code within 45 days after

it is signed by the President.

The National Recovery Review Board states that "This provision is entirely

unwarranted and oppressive" (p. 114).

Is it oppressive to require that one who wishes the benefits of the code provi-

sion should consent to it so that he may also undertake the obligations thereof?

The National Recovery Review Board did not appreciate the significance of

its comment; for if it is oppressive to deprive an exhibitor of the relief afforded by

the code, how can it be argued that the code oppresses exhibitors?

How can the report contend on one hand that the waters of the code are poisoned

with monopolies, and on the other hand that those who are not permitted to drink

its curative waters are sinned against?

Those who execute the code are required to contribute financially to its opera-

tion, but those who do not need make no contribution. By what moral con-

siderations does the report reach the conclusion that one should be able to escape

contribution to the operation of the very machinery the advantages of which he

seeks?

It is revelatory of the report that it seeks to protect the shirker and the slacker

and to aid him to get under the wire.
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We have seen that the report has a sympathetic arm for the one who squeals

about labor costs. It has a moist eye for the one who wishes to raise technical

objections on appeal to defeat a just claim. And now it raises an indignant and

tremulous voice for one who wants the fruit of the code but refuses to sow the seed

or plod the soil that makes it grow.
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13. RECOMMENDATIONS FOR A SPECIAL, COMMITTEE

In the comparatively few hours that the National Recovery Review Board

listened to a one-sided complaint, it formed opinions not only on all matters within

the code but even those omitted from it.

On such subjects as block booking, which have been the source of intense study

And literature for a number of years, the report states "this Board lias certain

well-defined views" (p. 116). In this instance, however, its views are spared to

us, although judging by the profundity of its past recommendations one can only

express regret at having been deprived of this pleasure.

However, complicated machinery is set up for a commission to make further

report on these subjects omitted from the code, a commission which incidentally

assumes the indefinite continuation and participation of the National Recovery

Review Board itself.

And as the report benignedly ignores the decision of the circuit court of appeals,

which declares the practice of block booking to be legal, and indicates its own

impartiality on the subject by suggesting that if the commission to be appointed

does not report by August 1, 1934, a clause is automatically to be written into the

â€¢code whicli declares block booking to be illegal.

The omission of these subjects from the code was the result of careful consulta-

tion with the Legal Division of the National Recovery Administration, and upon

the advice of the Division of Economic Research and Planning.

The prejudgment on this subject and the sublime unawareness of the true

nature of the problems involved make unnecessary further comment.

14. CONCLUSION

There have been analyzed above, all of the recommendations made in the

report of the National Recovery Review Board.

It is highly pertinent that the great majority of these recommendations have

had nothing to do with monopoly or oppression on any group of the industry.

They were mostly individual trade policy provisions which could only remotely

have an effect upon the subject of unfair competition. In the substantial sense

of the word, the report is wholly deficient in specifying how the adoption or

operation of the code tends to promote monopoly or wherein such result would

follow from the adoption or operation of the code.

Waiving this jurisdictional matter, however, and examining the recommenda-

tions of the report on their merits, one finds that they are based uponâ€”

1. Flagrant misinterpretations of the provisions of the code.

2. False unsworn statements of a few discredited complaining witnesses.

3. Misstatement and deliberate evasion of rulings made by the courts.

4. Bias and prejudice of the boards members resulting from an ex parte hear-

ing or from preconceived notions.

5. Sympathy for the "chiseler" and "kicker", who for selfish reasons seeks to

destroy the national recovery program.

6. Anticipated fears and forebodings actually disproven by past and present

â–

conduct.

7. Ludicrous counter proposals which are completely oblivious to the reality

â€¢of the situation.

In the light of these considerations the comment of one of the members of the

National Recovery Review Board as quoted in the Baltimore Sun of May 8,

1934, appears moderate despite the virility of its contents.

Mr. John F. Sinclair, vice chairman of the National Recovery Review Board,

said:

"Not in my 25 years of business and research experience, during which time

I have been a member of many boards and committees of investigation, have I

witnessed such utter disregard for fair play or the basic facts as the National

Recovery Review Board under Clarence Darrow has shown, even in its open

.hearings.

"Such an attitude in times like these is nothing short of tragedy.

"I have opposed from the beginning the kind of sloppv, one-sided, half infor-

mation that is the foundation upon which the Darrow-Russell report has been

written."
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VI. The Attack Upon the Deputy Administrator

A. BACKGROUND OF DISPUTE

Symbolic of the report's hostility to the efforts of the National Recovery

Administration is its attack upon the Deputy Administrator. The deputy's

â€¢efforts brought the industry's factions to voluntary agreement. Editorials in
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the trade press expressed the admiration of the industry, from the "extra" in

Hollywood, the chorus in the theater, and the small theater owner, to the presi-

dents of the large producing companies, for his energies during the harrowing

months of negotiation.

His efforts caused the administration to put in his charge the formulation and

supervision of more than 100 codes in industries where conflicting groups seemed

irreconcilable.

In the course of his labors he encountered many resistant forces, but with one

exception their violence was due to disagreement on specific clauses and not to the

ulterior purpose of blocking the submission of the code.

That one exception was a handful of so-called "unaffiliated exhibitors" and their

counsel, whose deliberate purpose it was to sabotage the code conferences. This

same group constituted the complaining witnesses before the National Recovery

Review Board. There, strangely enough, their miserable intentions^ did not

handicap them. On the contrary, their misleading statements, as indicated

previously, were exclusively adopted and formed the basis for the report.

The extent to which this group, including its counsel, went in its efforts to

â€¢obstruct the formulation of a code excited the attention of the entire adminis-

tration, including the President himself.

In the very early sessions of the code conferences this group placed upon the

record its program to the effect that it was not to be bound by any code. Because

;it was not engaged in interstate commerce, and other shams since worn out,

i t gave notice to the Deputy Administrator that it would participate in the con-

ferences "to protect its interests" but that it would not concede that it could

be bound by the President's program. At the very outset, therefore, this small

group was an irritant to all other groups including representative groups of

independent unaffiliated exhibitors in the industry which intended to make

their respective sacrifices as a contribution to the President's program.

During the weeks of conferences in Washington, this same defiant small group

did everything in its power to make impossible agreement amongst the con-

tending forces. One of its weapons was to slanderously impugn the honesty and

sincerity of the Deputy Administrator. Vicious rumors, wholly unsupported

by even a shadow of suspicion, were spread. Notwithstanding, the Deputy

Administrator relentlessly moved forward despite the wracking harassment to

which he was thus subjected. Eighteen and twenty hours a day, including

Sundays, were spent under his direction by the representatives of all of the

.groups, including this bickering group, to bring them closer together.

Newspaper headlines attest to the fact that it was predicted throughout the

'industry that no voluntary agreement could ever be reached. Many conservative

â–

observers said that only a miracle could bring together the hopelessly differing

groups. That miracle began to appear likely as the responsible elements in the

'industry with commendable patriotism yielded their positions and self-interests

under the conciliatory but insistent pressure of the Deputy Administrator.

Then it was that the handful of complaining witnesses and their counsel (who

appeared before the National Recovery Review Board) resorted to a desperate

maneuver. They broadcast an alarm that a code might be agreed upon and asked

the various exhibitor units of their association throughout the country to flood

Washington with telegrams, addressed to the President of the United States, in

protest against the provisions of the code in an effort to block it. They stated that

100,000 telegrams to the White House would "do the job." To disguise the source

of this malicious attack they prepared many forms of protesting telegrams which

they sent to their representatives so that when these telegrams were received the

differences in their wording would lend credibility to their genuineness. Fortu-

nately, the mimeographed instructions and form telegrams fell into the hands of

â–

the Administration.

All of these telegrams were acknowledged by the Administration and a number

â–

of those to whom such acknowledgement was sent replied in surprise that they

had not sent any telegram. Thus it was proven not only that the origin of the

'telegrams was faked but that names of senders were actually forged in order to

sgive the impression that there was protest throughout the country.
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On the basis of their destructive program these same obstructors made appeals

for funds to the exhibitors they so dishonestly represented. This was done under

the guise that moneys were needed to "protect" the exhibitors' interests. Many

innocent exhibitors succumbed to this scheme and were mulcted of large sums.

In the Detroit territory alone about $9,000 was collected by means of this racket .
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When the scheme was exposed a number of its victims appeared at the office of

the Administrator in Washington and asked for assistance to get their contribu-

tions back. Undoubtedly the appearance of the complaining group before the

National Recovery Review Board was used by them as an excuse to request

further contributions.

Even the requirement of tact which a conciliator must always guard yielded to

the indignation which swept the Deputy Administrator and the National Re-

covery Administration at the revelation of these facts. The hoodlum who throwa

bricks at windows is far more respectable than the hoodlums who attempted to

undermine the structure the President was rearing for the Nation.

In the meantime, this group of obstructors, having been exposed, attempted

to save their faces by walking out of the code conferences and raising the cowardly

cry that they could not obtain a square deal. Having walked out and quit the

conferences in the very last stages, they testify before the National Recovery

Review Board that they were not consulted, and the Board, hearing no contrary

evidence, and making no investigation, believes these statements and joins with

these unscrupulous forces to punish the Deputy Administrator.

When the code was finally drafted, this defeated group attempted to appease

its chagrin by passing a resolution charging bias and prejudice against the

Deputy Administrator. They were summoned to the Administrator's office in

Washington. The Deputy Administrator faced them and exposed them to the

Administrator.

The Administrator referred the charges to Col. Robert W. Lea, Assistant

Administrator for industry under the National Recovery Administration, who,

after full hearing of the complainants (incidently the same group which appeared

before the National Recovery Review Board) found that the charges of bias and

prejudice against the Deputy Administrator were unfounded.

At the hearing before Colonel Lea, all of the clap-trap presented to the Na-

tional Recovery Review Board was given in oven greater detail. Colonel Lea

found the charges wholly unwarranted.

The National Recovery Review Board, listening to only one side, and without

any knowledge of the background of the controversy, found tliat the Deputy

Administrator "may be" prejudiced against independent exhibitors. The over-

whelming number of independent exhibitors in this country think otherwise.

Even the "Harrison's Reports", a trade paper of and for independent operators,

whose editor was with this group, states in an editorial:

"All I can say is that Mr. Sol Rosenblatt knows the motion-picture industry

and its people thoroughly, and that all have found him to be intelligent, honest,

and understanding."

This is a tribute from the independent camp. The obstructionists never

oeased their labors even after the code was approved by the President. They

instituted an action in the United States District Court against the members of

the code authority and the Deputy Administrator on the ground that t he require-

ment of consent to the code without qualification was illegal.

The attorney for this group was the attorney in that suit. The complaint

requested that the provisions of the code be declared unconstitutional. That

suit, based on willful misconception, was discontinued.

The latest endeavor of this "wrecking crew" is its appearance before the Na-

tional Recovery Review Board.

B. THE REPORT'S FINDINGS CONCERNING THE DEPUTY ADMINISTRATOR

1. The report states that there is testimony before it to the effect that independ-

ent interests were not consulted with reference to various drafts of the code.

The fact is that the Deputy Administrator spent at least 10 times more time with

the representatives of the unaffiliated interests during code conferences than the

National Recovery Review Board spent in all its hearings on the subject of the

Motion Picture Code. Day and night, into the early hours of the morning, the

Deputy Administrator met with committees and groups of unaffiliated independ-

ent producers, distributors, and exhibitors. Even Sundays were not excluded

from this schedule and suggestions were submitted to him in person for approval.

He visited their hotel rooms and they came to his office.
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The report does not state whether the testimony given before the Board was

believed. Judging by its conclusion, it was. In any event, the testimony was

absolutely false.

The report further states:

"Of the many suggestions made by the independent exhibitors for provisions of
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the code very few were adopted" (p. 80).

There is available the official printed record of the "exhibitor committee's"

proposals for clauses to be incorporated in the code. Actual computation from

this record reveals that 39 proposals were made in respect to matters of unfair

â€¢competition. Of these 39, 26 were adopted in the code as finally signed. Four

were partially adopted and nine were rejected.

In other words, more than 76 percent of the proposals submitted by the inde-

pendent exhibitors were substantially adopted.

Despite this fact, the National Recovery Review Board reports that "very few"

of the suggestions made were adopted.

The report states that the Deputy Administrator, prior to his appointment, was

a practicing attorney, associated with another attorney "whose clients were and

are now engaged in the theatrical and motion-picture industry" (p. 80).

Although no conclusion is drawn by the report, the innuendo is that because this

attorney also represents, among his clients, two distributors, that the deputy

administrator "may be" biased. Perhaps according to the Board, mere associa-

tion with a law office which represents, among other things, motion-picture in-

terests disqualifies an attorney from any position of trust.

It is the fact that the attorney, with whose office the Deputy Administrator

was previously associated, was noted for its representation of independent and

unaffiliated interests as against the affiliated distributors and producers. It was

that office which represented the plaintiff in the Singer case in the Supreme Court

of New York, in which a small theater operator won an important victory and

made important law highly favorable to independent-exhibitor interests.

It is the fact that the Deputy Administrator is a graduate with honors of

Harvard College and of the Harvard Law School, a member in good standing of

the Association of the Bar of the City of New York, of the New York County

Lawyers Association, and of the American Bar Association. His practice in

New York City concerns itself to the largest extent with the protection and safe-

guarding of the rights of independent and unaffiliated exhibitors, distributors, and

producers, so far as any motion-picture industry clients were concerned.

Upon accepting his position and responsibility with the National Recovery

Administration on July 14, 1933, he forthwith completely severed any and all

connection with his former law firm and since that time has devoted himself

exclusively to the National Recovery Administration.

It is submitted that the facts adduced in this comment should be sufficient in

themselves to any person who has taken the time or trouble to discover their

accuracy, that the Deputy Administrator instead of being possibly prejudiced

against the independent interests has undoubtedly been their protagonist.

The report in concluding that the Deputy Administrator "may be prejudiced"

states that one witness testified that the Deputy Administrator would not permit

him to make notes of what was going on at the meeting.

This hardly sounds like a serious charge upon which to found a recommendation

of removal. Its bareness reaches skeleton proportions when the true fact is

revealed.

The attorney for the obstructionist group, described above, was at one time

a stenographer. An interesting reflection upon his own scrupulousness is his

distrust of others. During informal conferences he would surreptitiously scribble

shorthand notes of what was being said. Subsequently these notes would appear

as garbled and misquoted statements and when protest was made that these

quotations were maliciously inaccurate he would fall back upon his skill as a

stenographer and reveal that although no one had suspected it, he had taken

stenographic notes and could not be wrong.

Having learned of this contemptible procedure and having had the experience

of being willfully misquoted, the Deputy Administrator at a subsequent con-

ference directed that his secretary take stenographic minutes of the conversation

unless this attorney ceased to take notes surreptitiously. This reasonable and

rather patient precaution on the part of the Deputy Administrator is now turned

into a claim with which he is charged.

It is interesting in this connection that Colonel Lea, having been informed of

this practice, was on guard, and at the conference with him, actually observed

this attorney taking stenographic notes surreptitiously.
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The report recites that another witness testified that the Deputy Administrator

admitted he was biased against independent exhibitors (p. 81).

Does it not challenge credulity that at a conference with independent exhibitors,

the Deputy Administrator would admit to them that he was prejudiced against

that class?
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The Deputy Administrator denies any such admission. His frank statement

to the Administrator and to Colonel Lea of his opinions concerning the few indi-

viduals who composed this handful of obstructionists and who appeared to make

unwarranted and false charges against him is now tortured into an admission

against unaffiliated independent exhibitors as a whole.

The National Recovery Review Board, however, was able to exercise no dis-

crimination in selecting truth from brazen falsity.

It was fortunate that the National Recovery Review Board was not handed a

rubber $10 bill, now being hawked as a novelty on the street corners. It would

probably have accepted it as genuine currency.

The report mentioned these scraps of testimony but made no comment upon

its credibility or value. It carefully refrained from finding these matters as facts.

It contented itself with reference to the fact that some witness had made refer-

ence to the matter. Apparently these false and in many instances unimportant

pieces of testimony were recited to give color to the conclusion, which was unsup-

ported by any facts.

The conclusion of the Board to remove the Deputy Administrator is, however,

based on two specific charges stated at the very end of this section.

In the language of the report these two charges are:

"Because of the defiance of the Deputy Administrator of this Board, and

because of testimony to the effect that he is prejudiced against the independent

exhibitors, distributors, and producers in the industry * * *" (p. 81).

On what is the charge of defiance of the Board based? The minutes of the

proceedings before the National Recovery Review Board reveal the following

statement by the Deputy Administrator:

"Mr. Rosenblatt. Let the record show that I am here voluntarily, that my

files are completely available, but I do not know what these proceedings are about.

I have heard no name mentioned except the name of Binsell and 1 have a file

with that name in my office

"Mr. Mason (interposing). May the record show that he refuses to testify.

Mr. Russell Hardy, will you please take the stand?" (p. 5).

Counsel for the Board interrupted the statement of the Deputy Administratorâ€”

charged that he refused to testifyâ€”and rudely placed another witness on the stand

to cut off any further statements.

The Deputy Administrator was given no notice of the hearing (p. 4). When he

appeared voluntarily nevertheless and stated that he was an Administration

member upon the code authority of the industry and desired to make a statement,

the following took place:

"Mr. Darhow. How does that give you any right to speak at this time?

"Mr. Rosenblatt. I believe that even this Board is required to observe a

semblance of what is popularly known as "due process of law", and it is in that

regard and prior to the time that I am to say anything here that I desire to be

heard * * *" (p. 3).

Subsequently the Deputy Administrator again appeared voluntarily before the

Board and offered to bring before the Board any file in his office '' that you want

at any time, night or day" (p. 84). The record reveals that this offer was made

unequivocally:

"Mr. Mason. You suggested the other day, I think, that you would let us

have all of the complaints.

"Mr. Rosenblatt. Yes; they are still down there. You can have anything;

you want at any time you want" (p. 84).

Despite this statement, the report charges that the deputy hedged on making

available his files (p. 81). The extraordinary and deliberate blindness of the

Board to the actual facts is accentuated by a letter sent by the Deputy Adminis-

trator to counsel for the National Recovery Review Board at the end of its

first hearing. This letter was delivered in person and was received. In view of

the charge that the Deputy defied the Board it will be quoted in full:

March 28, 1934.

National Recovert Review Board,

Willard Hotel, Washington, D. C.

(Attention of Mr. Lowell B. Mason.)

Gentlemen: With respect to your hearing on the Motion Picture Industry

Code, I beg to advise you that to date neither I nor any member of the National
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Recovery Administration, so far as I know, has heard from your Board with

regard to utilizing either the facilities or records of the National Recovery Ad-

ministration, although I have kept myself available both night and day since

Monday in order to be of service.

So far as I know, your Board has neither requested nor sought my report to
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General Johnson, dated October 26, 1933, which carefully reviews all steps and

procedure in connection with the formulation of the Motion Picture Industry

Code and the reasons for my approval of the respective sections found therein.

Further, so far as I know, your Board has not requested any information con-

cerning the numerous legal decisions of record respecting the motion-picture in-

dustry, such decisions not only being the consent decrees secured by the United

States Government, but also the decisions of the United States Circuit Court

of Appeals and the decisions of the courts of Pennsylvania, Oklahoma, New York,

Washington, and the Supreme Court of the United States.

Further, so far as I know, your Board has made no effort whatsoever to learn

anything concerning the results which would have come to all branches and

divisions of this industry had there been separate codes for each of the three

separate divisions of the industry, and the results which have been achieved by

coordination of all divisions of the industry under a single code.

Further, so far as I know, your Board has neither made inquiry concerning nor

sought advices with respect to the actual operation of the code to date and what

has been achieved and accomplished for and on behalf of the smaller enterprises

in this industry even in advance of the actual functioning of the local grievance

and the local clearance and zoning boards provided for under the code.

I am advised that the regular meeting of the code authority of the motion-

picture industry has not been adjourned and will proceed at 10 a. m., March 29,

1934, at New York, as I directed the same to your attention on last Monday.

I have advised General Johnson that your Board has sought the attendance of

members of the Motion Picture Industry Code Authority at Washington the

same time and date.

I have also advised General Johnson of my willingness to appear before your

Board at its convenience to answer all material, relevant, and pertinent questions,

with the right on my part to make such statements as I may deem necessary with

respect to any of the subject matter addressed to me, and further with the right

on my part to be heard at the conclusion of all testimony which your Board may

adduce, and after I have a sufficient opportunity to study the record of all such

testimony.

In the meantime, as I advised you on Monday, in my capacity as administra-

tion member of the Motion Picture Industry Code Authority and in the perform-

ance of my duties as such administration member, I must necessarily attend the

meeting of such code authority at New York City on the 29th, holding myself in

readiness as above stated to your convenience at any time.

I have no objection to your incorporating this letter into your record.

Yours very truly,

Sol A. Rosenblatt,

Division Administrator.

No answer to this letter orally or in writing was ever made, even though the

Board met three times thereafter on the Motion Picture Code. The Board

ignored the offer of the Deputy Administrator to produce all of his files and "to

appear before your Board at its convenience to answer all material, relevant and

pertinent questions." Apparently the Board was determined to have nothing

but a one-sided hearing.

To characterize its own refusal to listen to the deputy and to receive his files

as his refusal to give his files and appear before it is typical of the mental somer-

saults in which the Board indulges.

Even more acrobatic and audacious is the Board's utilization of its own error

as a basis upon which to charge the Deputy Administrator with "defiance."

It was the Board which was defiant of all the rules and principles of fair play.

It was the Board which was defiant of ordinary standards of accuracy in refer-

ring to a record.

Even if it were to be assumed that the refusal of the deputy to testify when he

was not subpenaed or even notified to appear was a "defiance such as warranted

his removal, there are no such facts in the record. The Board has transposed its

own refusal to listen to facts as a refusal of the deputy to give them.

Even more shocking as a statement without an iota of support is the second

charge upon which the removal is recommendedâ€”that is, that he "may be

prejudiced" against independent exhibitors.
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Analyses issued by exhibitor-distributor and producer groups reveal that the

independent operator obtained the major advantages of the code's provisions.

With the exception of those who testified before the National Recovery Review

Board, there is virtually unanimous agreement on this point.

To quote, the issue of Harrison's Reports dated February 17, 1934:
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"I say to (the attorney referred to throughout) just as I have said to

every exhibitor, that we went into this code proposition without a shirt and came

out of it with somethingâ€”with 25 reforms. One of the reforms is costing the

producers millions of dollarsâ€”the 10-percent cancelation provision; and cor-

respondingly it saves the exhibitors millions of dollars."

The cancelation clause above referred to as costing the distributors and pro-

ducers millions of dollars and conferring this benefit upon the unaffiliated in-

dependent interests, was a concession obtained by the Deputy Administrator

from the affiliated groups. Furthermore, it was the Deputy Administrator who

ruled that this cancelation clause was to be retroactive and was to apply to

contracts made long before the code went into effect.

Further proof that the composition of the code authority as approved by the

Deputy Administrator is not prejudiced in favor of the large interests, was its

approval of this interpretation by the Deputy Administrator.

Grievance boards have recently begun to function. Every decision emanating

from them indicates their independence and their sympathetic consideration of

the small man's problem. As recently as May 11, 1934, the code authority

unanimously affirmed a determination of the Milwaukee grievance board in the

case of Saxe Amusement Management Corporation v. Ashley Theatres.

The complaint in this case was made by an unaffiliated independent exhibitor

against a circuit of theaters and a major distributor on the ground that the circuit

of theaters had contracted for more pictures than the circuit actually required.

It prayed for an order directing the distributor and the circuit of theaters to

relinquish to him 30 pictures.

The Board granted this relief, which, prior to the code, could not have been

entertained by any courtâ€”not even the Supreme Court of the United States.

For this complaint requested that a contract between two parties be abrogated

and that one of the parties be compelled to deliver a portion of its product to the

complainant who did not have a contract with it.

Against the fatuous prognostications of the report stand the real achievements

of the code machinery in affording relief to the small man.

C. CONCLUSION ON RECOMMENDATION AGAINST DEPUTY

The report recommends the removal of the deputy because of his defiance of the

Board and because he "may be" prejudiced.

There was no defiance and there is no prejudice.

The report even after distorting the minutes before it, was unable to offer a

word of justification in support of its charges. It is vacuous, unfair, biased, and

prejudiced, and does not even make a pretense that its conclusion was arrived at

upon any facts.

When the obstructionist group, described above, passed a resolution in Chicago,

making charges of bias against the Deputy Administrator, which were dismissed

by Colonel Lea, it also made another significant recommendation.

According to the press, it recommended the "hiring of a prominent Democratic

lawyer who has an 'in' at the White House" to protest on behalf of that group:

Contrasted with the farcical report of the National Recovery Review Board

are the following opinions which recommended approval of the Motion Picture

Code:

The Legal Division of the National Recovery Administration wrote as follows

to the Deputy Administrator:

"We have raised and discussed with you the various legal problems presented

in connection with the Code of Fair Competition for the Motion Picture Indus-

try, and understand that all points which we have raised have been fully con-

sidered. The draft which you have submitted to us today has been examined

and passed by the Legal Division.

"May we personally thank you for your cooperation and compliment you on

the solution which you have achieved for many of the difficult problems pre-

sented in the industry."

The Labor Adviser of the National Recovery Administration wrote the Deputy

Administrator as follows:

"In addition to the numerous conferences in connection with the preparation

of the Code of Fair Competition for the Motion Picture Industry, I have made

a careful examination of all of those portions of the code dealing with labor.
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have also been in contact with the official representatives of these several

labor groups. It is gratifying, in view of these facts, to advise you of my ap-

proval and endorsement of the code.

"May I be permitted to make this personal comment: I have thoroughly

enjoyed my association with you as your Labor Adviser because of your con-
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stant effort to secure all of the facts and to give full consideration to all phases

of the problems which were called to your attention."

The Consumers' Advisory Board wrote to the Deputy Administrator as follows:

"The Consumers' Advisory Board approves the above code (third revision)

and commends the manner in which difficult and controversial problems have

been met in the code as now formulated."

VII. The Motion Picture Code is not Designed to Promote Monopolies

or Oppress Small Enterprise

There are approximately 288 sections in the Motion Picture Code. Most of

them are intertwined with one another.

A fair idea of what Mr. Sinclair called the "sloppiness" with which the National

Recovery Review Board proceeded is the fact that the complaining witnesses

before it referred to only 8 of the 288 sections. Most of the references to

even these eight sections were inaccurate and misleading. Of the 399 pages of

unsworn testimony, taken before the Board only about 15 pages make reference

to sections of the code. The overhwelming portion of the testimony was irrele-

vant to the hearing.

An exhaustive, scientific, and accurate analysis of the code, as contrasted with

the hop, skip, and jump method of the National Recovery Review Boardâ€”with

most of the hops and jumps left outâ€”reveals the following (as recently analyzed):

There are 45 parts in the unfair trade practice provisions of the code. Of

these 45 parts, 26 were for the benefit of unaffiliated independent exhibitors,

distributors, and producers. Of these 26, 25 parts granted them rights which they

previously did not have.

Of the remaining 19 parts, 16 referred to general rights and were not designed

to benefit specially any group in the industry. One part was for the benefit of

the large exhibitors, and two parts were for the benefit of distributors. These

two parts granted no rights to distributors which they did not previously have.

They merely codified existing law.

To translate these figures into percentages:

(1) Excluding general provisions which were not designed to benefit any

particular group in the industry, 89.5 percent of all provisions of the code were

for the benefit of unaffiliated independent exhibitors, distributors, and producers.

(2) Ninety-nine and nine-tenths per cent of these provisions gave rights to the

unaffiliated independent exhibitors, distributors, and producers which they did not

have prior to the code.

(3) Four percent of all of the provisions of the code were for the benefit of dis-

tributors. No part of this 4 percent represents rights which distributors did not

previously have.

Even this mathematical picture of the partiality of the code to the independent

operator does not reveal the full protection which the code affords to small enter-

prises. These figures allow equal weight to each provision. If the number and

quality of the provisions were weighed, the balance in favor or small enterprise

would be even more striking.

Such provisions as those creating grievance boards and clearance and zoning

boards, granting 10-percent cancelation privileges, and limiting short subjects in

proportion to features involved sacrifices by distributors and producers of hundred

of thousands of dollars, in favor of the independent exhibitor.

The provisions of this code assure to small enterprises that which the National

Industrial Recovery Act was designed to obtain for them.

May 14, 1934.

(The following communications and exhibits submitted by Mr. Abram F.

Myers, chairman of the board Allied States Association of Motion Picture

Exhibitors, Washington, D. C., were ordered inserted in the record. Mr. Myers'

communication and exhibits refer to a letter and exhibits received from Mr. Sol

A. Rosenblatt, division administrator, National Recovery Administration, pre-

viously placed in the record.)

110782â€”35â€”PT 0â€”17

ï¿¼

Sol A. Rosenblatt,

Division Administrator.
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Allied States Association of Motion Picture Exhibitors,

Washington, D. C, April tl,, 1936.

Hon. Pat Harrison,

Chairman Committee on Finance, United States Senate,

Washington, D. C.
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Dear Sir: This communication is in pursuance of my letter to you dated

April 22 (a copy of which is annexed hereto marked "Attachment A ) and my

conversation over the telephone with Mr. Johnston of your office. It is a reply

to the letter from Divisional Administrator Sol A. Rosenblatt dated April 12

which you inserted in the record. Since Rosenblatt's letter contradicts sworn

testimony given in open hearing, it is submitted that this communication should

also be included in the record to the end that the committee may make a full

and accurate report on the facts as contemplated by Senate Resolution No. 79.

I. Standard contract.â€”Rosenblatt is correct in saying that the code provision

requiring a standard form of contract was supported by all factions. The form

prescribed was, however, agreed to by representatives of producers and exhibitors

in 1932. Rosenblatt blasted all hope of realizing this reform by rejecting the

exhibitors' proposal to make use of the form mandatory and by allowing the

producers to write in all manner of "deals" in the schedule to the contract. Not

only have the producers availed themselves of this loophole but they are openly

flaunting the mandatory requirements of the code. As pointed out in the letter

from Mr. Yam ins (included as a part of my testimony), this disregard of the code

provision in question, and the serious consequences thereof, have been called to

the attention of Rosenblatt's code authority which has steadfastly declined to

act in the matter. Rosenblatt, as Divisional Administrator, and as the adminis-

trative representative on the code authority, is perfectly familiar with this situa-

tion and has done nothing about it.

II. Burkan's connection.â€”Rosenblatt's flat statement that Nathan Burkan

had nothing to do with the drafting of the code as approved by the President

calls for further details concerning the negotiations leading up to the presentation

of the first draft of code by Rosenblatt early in October 1933. Prior to the time

that Burkan became active in the matter, Rosenblatt was most considerate of

the exhibitor representatives and repeatedly assured them that the code would

remedy many of the outstanding abuses in the industry. When Burkan became

active there was a noticeable change in the attitude of Rosenblatt in his treat-

ment of the exhibitors and he would argue for the producer point of view in all

discussions. Our reasons for believing that Burkan, attorney for the "big

eight," either wrote or unduly influenced the writing of the code are not based

solely on the fact that he was formerly Rosenblatt's employer, but rather on the

extraordinary privileges granted and deference shown to him by Rosenblatt

during the discussions.

The producers' committee and the exhibitors' committee never met in joint

session, although the code affected their relations vitally. The exhibitors met

in a basement room in the Mayflower Hotel, the producers upstairs. Rosen-

blatt presided over the exhibitors in the daytime and met with the producers at

night. Burkan not only participated in the exhibitors' discussions but also

attended the meetings of the producers. When Rosenblatt presented his first

draft of code to the exhibitors, who were waiting in breathless suspense, it was

noted that copies were not delivered to the producers. This was noted by news-

paper men and was the subject of comment in certain trade papers. If Rosen-

blatt drew the code as he claims he did, there must have been as much anxiety

among the producers as to its contents as among the exhibitors. Apparently,

however, they were well acquainted with its contents.

Later I will review the provisions of the code and show the subtlety with which

provisions which ostensibly favor the exhibitors actually are meaningless or else

favor the producers.

III. Hov> the code was signed.â€”Rosenblatt challenges the testimony of the

undersigned that the code was signed in secret and was a minority code. His

claims are refuted by the fact that the four representatives of this association,

having by far the largest membership of any trade association in the industry,

were not invited to sign, were not notified of the time and place of signing, and

all inquiries addressed by this association to National Recovery Administration

as to the status of the code between October 31 and November 27, 1933, were

utterly ignored.

The complete refutation lies in the Statement of Assents to Code Delivered to

President, marked "Exhibit No. 3", which now comes to light for the first time.

There are 42 signatures. The "big eight" are represented directly by 17. Ed

Kuykendall signed for the Motion Picture Theatre Owners of America, claiming
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4,819 theaters. He also signed for his own theater and for the Comerford chain, a

member of M. P. T. O. A., thus showing further duplication. Charles L. O'Reilly

signed for the Theatre Owners Chamber of Commerce of New York City, an

organization from which virtually all independent exhibitors had previously

withdrawn to form the Independent Theatre Owners Association of New York,
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leaving only affiliated chains as membersâ€”a further duplication of Kuykendall's

claims. The few individual exhibitors do not swell the number appreciably.

Not a single representative group of independent exhibitors is contained in the list.

Now, let us look at the list of "endorsers" who, according to Rosenblatt, wired

their endorsements:

Here the same duplication obtains. The Picquet, Lightman, Bromley, Sol

Gordon, Fitzgerald, Miller, Berinstein, Richard, Wehrenberg, Harrell, Brylawski,

Hoblitzelle, and Clark signatures are duplications of the Kuykendall or other

"big eight'' signatures.

This leaves only Kuykendall as even claiming to represent any representative

number of theaters. In the case of Youngclaus v. Omaha Film Board of Trade the

methods by which Kuykendall's M. P. T. O. A. is financed were fully developed.

It receives an allowance from the affiliated chain theaters through the producers'

organization of which Will Hays is president. In the case of Quittner v. Para-

mount the executive secretary of M. P. T. O. A. testified that the organization

consisted mainly of producer-controlled theaters and derived most of its revenue

rom this source. This testimony has been supplied to National Recovery Admin-

stration and doubtless is well known to Rosenblatt. Therefore, Kykendall is not

a representative of independent theaters but of producer-controlled theaters.

Not only that, but he was not authorized to sign for many of his regional units

which undoubtedly were included in the figure of 4,819. As shown in my testi-

mony he had no authority to sign for the then largest M. P. T. O. A. unit (eastern

Pennsylvania) or its next largest unit (Wisconsin). Neither he nor Martin Smith

had authority to sign for the M. P. T. O. of Ohio and the endorsement of the latter

doubtless represented his own theaters and not those of the members generally.

The conclusive evidence of this is that since that date, and in protest against

Kuykendall's activities in behalf of the producers, the independent exhibitors

formerly belonging to M. P. T. O. A. units in eastern Pennsylvania, Wisconsin,

southern California, Georgia, Florida, Tennessee, Alabama, and the District

of Columbia have withdrawn and organized new and strictly independent asso-

ciations. Most of these have joined Allied States Association; the others are

just received from the Wisconsin association:

"Wisconsin Independent Theatres Protective Association representing all

independents in distributing territory request you represent it before Senate

Finance on code. Also endorse Allied s plan to amend or alter code."

IV. Assents subsequent to approval by Presidentsâ€”The facts in reference to the

manner in which written assents were obtained are given in the testimony of

the undersigned and in the verified bill of complaint in the Congress Theatre case,

which was deposited with the committee as a physical exhibit. In addition, we

have received the following copy of a telegram from the southern California exhib-

itors to Senator Barkley, which came wholly unsolicited, and illustrates how

even the modified assents were obtained:

"We wish to correct misleading information you have on voluntary acquies-

cence of independent exhibitors in signing motion picture code. Such is not

the case. Exhibitors were threatened that they would have to comply with

code whether they signed or not. Furthermore that they could not file com-

plaint before the board if they did not sign. Were it not for the above facts

overwhelming majority independent exhibitors would not sign code because it

was lopsided agreement dominated by big producers. After approximately 2

years we do not even have equitable zoning and clearance in this territory."

Numerous inspired rumors from anonymous sources were circulated to the

effect that theaters which did not assent could not exhibit films containing the

"blue eagle." Also that theaters would have to pay code assessments whether

they assented or not and that they might as well assent and thus qualify to file

complaints. These methods are being continued by the producer-controlled

code authority to coerce exhibitors into paying such assessments. The following

is quoted from the "Second Notice of Assessment Due for First Half of 1934":

"Your attention is called to a resolution unanimously passed by the Code

Authority of the Motion Picture Industry on April 6, and approved by the Ad-

ministrator on April 13, 1934. The resolution follows:

The following is a telegram
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"Resolved, That upon the failure of any person engaged in the exhibition of

motion pictures to pay to the code authority the amount assessed against the

theater or theaters of such persons as hereinabove provided within 30 days after

the receipt of notice of such assessment and the amount thereof, unless a local

grievance board shall unanimously recommend that such 30-day period be ex-
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tended, such person shall refrain from exhibiting in the theater or theaters of such

person, any motion picture to which is attached or made a part thereof, the in-

signia (blue eagle) of the National Recovery Administration, and any exhibition

of any motion picture in violation of this resolution shall be deemed a violation of

the Code of Fair Competition for the Motion Picture Industry."

Inasmuch as all films carry the National Recovery Administration insignia this

amounts to a threat to put out of business any exhibitor failing to pay the assess-

-ment.

V. The Johnson-Richberg interpretation.â€”Rosenblatt lifts the onus of this queer

proceeding from General Johnson and places it upon the President. As to this,

we have no information beyond the newspaper accounts that Will Hays led his

"big eight" both to the White House and to General Johnson's office. Of course,

this does not contradict the fact that the beneficent provisions of the Executive

order were emasculated by an order signed by General Johnson. If Rosenblatt's

purpose was to show lack of diligence on our part in protecting our interests at

the White House, we can only reply that we protested to Secretary Early and

sought an interview for a small delegation of exhibitors similar to that granted

Will Hays, and that no acknowledgment was forthcoming. In order that the

record may be complete, a copy of the letter to Mr. Early is annexed as " Attach-

ment B."

Rosenblatt then goes on to say that notwithstanding the interpretation in

question, decisions of the code authority have in fact been reviewed by the

National Recovery Administration. By this, I take it, Rosenblatt means that

he has reviewed these decisions. Obviously, if he reversed a decision in favor of

the "big eight" they could claim with reason that he was without authority under

the ruling of his superior. But appeals to Rosenblatt carry no reassurance to the

independent exhibitors. The mischievous part of the Johnson interpretation is

that it prevents appeals to the Industrial Appeals Board. The committee

heard from Father Ryan, of Catholic University, about the few appeals taken by

small business men to his Board. Let us consider what happened when a New

Jersey exhibitor, represented by Attorney General Wilentz as counsel, noted an

appeal to this Board in a case. Rosenblatt objected to the jurisdiction of this

Board under General Johnson's interpretation, and the Board very timidly set

down the case for hearing, not on the merits, but on Rosenblatt's objection.

It would be worth the effort for the Finance Committee to get the facts in refer-

ence to this proceeding directly from Attorney General Wilentz.

The essential fact is that the Industrial Appeals Board, created to hear the

complaints of small business men, is not open to the independent motion picture

exhibitors.

VI. Make-up and acts of code authority.â€”No substantial defense is offered to

the charge that the code authority and the quasi-judicial local boards were

packed in favor of the "big eight." Unanimity of action by the code authority

meant only that the independent representatives, always outvoted, went along

with the majority in the early stages in deference to the expressed wish that the

proceedings be not marred by open divisions. This does not mean that a losing

fight was not waged. One fact having an important bearing on the dominance of

the "big eight" is that they elected one John C. Flinn, a former "big eight'!

employee, as executive secretary of the code authority, and in most instances

elected the secretaries of the Hays film boards of trade as secretaries of the local

boards, thus placing all control over the records, statistics, and information in

former employees of the "big eight."

Based upon these facts and our experience to date, we do not accept the data

furnished as to the number of assents, the number of cases heard, and the results

thereof, nor the manner of voting. All are contrary to the understanding and

belief of a majority of informed exhibitor leaders and doubtless are subject

to all manner of analysis, explanation, and qualification. I repeat my belief,

based on wide association with exhibitors in this association, that few if any

exhibitors have received any adequate relief under the Motion Picture Code.

VII. Provisions of the code analyzed.â€”Rosenblatt has attached to his letter his

reply to the findings of the Darrow Review Board, including a summary of the

provisions of the Motion Picture Code. This summary gives a distorted impres-
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sion of the value of these provisions to the exhibitors. It, therefore, is necessary

to briefly analyze these provisions to show either that they are utterly inconse-

quential or else actually favorable to the producers.

A. DISTRIBUTORS

1. Threatening to build.â€”This would have been valuable during the period
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when producers were building and acquiring theaters. The producers refused to

support such a provision at the Trade Practice Conference in 1927. It is now

being violated by one of the "big eight" in Chicago.

2. Distributor's employee having interest in theater.â€”Only one instance of the

thing at which this provision is aimed has ever come to the attention of the under-

signed. It is not aimed at a general practice. It may prevent the inauguration

of such practice, but it really is "window dressing."

3. Substitutions.â€”This is in reality a contraction, not an expansion, of the rule

of law that a man may not be compelled to accept and pay for something different

than that which he bought. Moreover, the producers do not give sufficient dis-

tinguishing data to enable an exhibitor to detect a substitution.

4. Nontheatrical accounts.â€”With the bona fide cooperation of the producer-

distributors this might have been helpful in the limited number of cases where

exhibitors are subjected to nontheatrical competition. However, the onus is

cast on the exhibitors of creating ill will by opposing the serving of such accounts

before the local boards, and the boards refuse to deal with blanket complaints.

5. Short subjects proportionate to features.â€”At the Trade Practice Conference

the producers pledged themselves to the following clear-cut, honest undertaking:

"Newsreels and short subjects will not be included in any block with features,

and the lease of newsreels or short subject blocks shall not be required as a condi-

tion of being permitted to lease feature blocks or vice versa."

This undertaking was ignored as the Federal Trade Commission had no power

to enforce it. The exhibitors during the code proceeding submitted a provision

which would cut out the practice by the roots. The provision in the code permits

the forcing of shorts to the full extent of an exhibitor's playing time and recognizes

and legalizes the practice. Moreover, it is so worded that it can be easily evaded.

6. Checking receipts confidential.â€”The exhibitors sought to secure a provision

which would prevent the use by the producers of a joint checking service. This

Rosenblatt denied. The provision in question expresses the pious but fvitile hope

that these joint agencies will not reveal the confidential information gained from

an exhibitor to any principal other than the one immediately affected.

7. Fraudulent transfer by distributor.â€”There is no penalty attached to a

fraudulent transfer by a distributor. But consult division E, part 4, p. 247 of the

code to see what happens to an exhibitor who makes an alleged fraudulent

transfer!

8. Adjustment of average price contract.â€”This is one of the most fraudulent

provisions in the code. It covers a practice which does not and never has pre-

vailed. The exhibitors submitted to Rosenblatt a provision which covered the

dishonest practice of dividing the blocks into certain price groups and then

allocating pictures to the high-price groups and leaving the inevitable deficiency

in the low-price groups. Although this was fully explained to Rosenblatt, he

ignored the exhibitors' effective provision and adopted the meaningless clause

submitted by the producers.

9. Designating special days of the week.â€”The provision grants no effective or

substantial relief and merely recognizes and legalizes the practice. The provision

that play dates shall not be designated for flat-rental pictures is comparable to

that noted in the preceding paragraph and is the joke of the industry.

10. Withholding features because of a breach of short subjects.â€”This alleged boon

to the exhibitor only comes into play if the exhibitor has signed the oDtional

arbitration clause of the standard exhibition contract. In that case he can, of

course, be compelled to make up his arrearages in shorts. The two clauses are

mutually destructive and tnere is no benefit for the exhibitor.

11. Offer of additional feature.â€”This provision can be evaded by the simple

expedient of putting too high a price on the picture in offering it to "the exhibitor

entitled to receive it.

12. Fire regulations.â€”No comment necessary.
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B. EXHIBITORS

1. Rejection under selective contract.â€”Clauses similar to this were negotiated

with the producers in 1930 and 1932 but were not make effective. It may prove

of benefit where a subsequent-run exhibitor is short on product, but he will lose

first-run exploitation.
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2. Overbuying.â€”-This is a rehash of rule 14 of the trade practice conference

rules, which never was observed. To be effective it must be enforced by public

authority. Experience under the code to date has brought only sporadic and

inadequate relief. The clanger is that prosecuting officers may take the position

that an exhibitor should first pursue his remedy before the producer-controlled

grievance boards.

3. Rebates.â€”This is for the benefit of the affiliated first-run theaters. Under

this admissions of subsequent-run independent theaters can be and are regulated

in the interest of prior-run producer-owned theaters. The boycott provision

enables the producers to terrify the independents into acquiescence by threatening

to cut them off from all pictures. The producers have long desired a provision

like this. It gives them absolute power to control admission prices in all theaters.

They are now preparing to make use of the clause to knock out all 10- and

15-ceiit admissions, raising the minimum to 20 cents.

4. Fraudulent transfer by exhibitor.â€”This was commented on in connection

with paragraph A-7. For the history of attempts by the producers to compel

exhibitors taking over theaters to assume the contracts of their predecessors, see

.United States v. First National (282 U. S. 44).

5. Advertising by subsequent-run exhibitors.â€”This is for the benefit of the prior-

run affiliated exhibitors, since a majority of the big first-run houses are operated,

directly or indirectly, by the producers. It is decidedly unfair and oppressive

so far as the subsequent-run independent exhibitors are concerned.

6. Interference with exhibitor's lease.â€”This was introduced into the exhibitors'

code committee by Mr. Burkan, acting, in this instance, as attorney for the

Skouras Bros, who operate a chain in affiliation with Fox. It is of doubtful value

and still more dubious legality.

7. Exhibition before dawn.â€”Admittedly this is for the benefit of the distributors.

C. DISTRIBUTORS AND EXHIBITOR8

1. Standard optional contract.â€”This form of contract was negotiated with the

producers in 1932 but was not put into effect. The producers ever since the

decision in the Paramount case, supra, have been anxious to have a standard

contract with an arbitration clause. The exhibitors were anxious to get certain

changes in the form then in use. The optional standard contract was a compro-

mise on the part of all concerned. Its adoption is of equal interest to all con-

cerned. But the requirement that it be used is not being enforced.

2. Arbitration under contract.â€”-The comments in reference to the preceding

paragraph apply here. The system provided is fair and is of equal benefit to

all concerned. It is a part of the contract and no credit goes to the code.

3. Inducing breach of contract.â€”This is of equal benefit to producers and

exhibitors. It is another make-weight of no substantial value.

4. Obtaining advantages by gifts.â€”This provision also is of the ho-hum variety

and the same comment applies.

5. Disclosing box-office receipts for publication.â€”This clause is being ignored.

6. Ten-percent cancelation.â€”Its intended purpose was to still the cry against

compulsory block booking. Had it succeeded the price would have been cheap

indeed. But it affords no solution of the problem. There is some indication

that the producers will be willing to up the percentage a little in a further effort

to stem the flood of criticism. The producer-controlled Motion Picture Theatre

Owners of America have just gone on record as favoring a 20 percent elimination

right. It is unthinkable that they would have done this without the prior

consent of the producers. It is obvious that, even if the right is enlarged, the

hampering restrictions of the provision would have to be omitted if it is to be of

any substantial value.

D. GRIEVANCE AND ZONING BOARDS

These provisions of the code have been so fully discussed that nothing needs

be added at this point beyond saying that the grievance boards have been

clothed with no power to make binding decisions in favor of the exhibitors but
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under the boycott provision can put an exhibitor out of business; and that the

clearance and zoning boards are what the producers have long sought but have

been deterred from obtaining by the salutary provisions of Sherman Antitrust

Act (see Youngclaus case, supra).

E. BLOCK BOOKING
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This subject has been so thoroughly covered that time will be taken only to

describe the encouragement held out bv the National Recovery Administration

that the matter would be covered in the code and to answer a few prejudicial

statements incorporated in the producers' brief.

Rosenblatt made it quite plain at the general meeting in New York in August

1933 (before Mr. Burkan made his appearance) that something would have to be

done about block booking. That is the distinct recollection of exhibitors who

heard him on that day.

As early as September 1933 a joint Department of Commerce and National

Recovery Administration planning committee worked out a model code for all

industry that by actual name specified the practices of "block booking" and

"tying" among the unfair practices.

Later another model code was issued which omitted specific reference to "block

booking" but contained, instead, the word "coercion" as applying to the forced

sale of one article in order to purchase another.

Subsequently this last-mentioned model code was withdrawn and on November

6 another was made public in which the reference to coercion was amplified to

include both the forced "sale" and "lease" of articles.

All of these definitions cover squarely the practices of block bookingâ€”i. e.,

compelling the exhibitor to buy pictures which are unsuitable and which he does

not want in order to acquire those which are suitable and which he must have

for the proper conduct of his business.

It is respectfully submitted, therefore, that the exhibitors were warranted in

believing that the National Recovery Administration would contribute something

to the solution of the block-booking problem.

As to the effects of block booking we refer the committee to the testimony of

the undersigned; also to the brief prepared by this association for the use of the

House Committee on Interstate and Foreign Commerce, a copy of which has

been filed with the secretary.

VIII. Provisions which are monopolistic under decisions of the courts.â€”

A. Clearance and zoning boards.â€”"Clearance" is the time that elapses between

the showing of a film in a first-run house and its exhibition in a subsequent-run

house.

The major producers through control of the films and their close association

in the Motion Picture Producers and Distributors of America (Hays' association)

have in some cases imposed clearance in favor of producer-owned houses and

against independent houses of from 1 year to 18 months in time and for upwards

of 50 miles in area.

This is done to compel the public to patronize the high-admission, first-run

houses in order to see pictures while they are fresh. The imposition of unreason-

able protection not only is calculated to drive the independent theaters out of

business but is unfair to the public.

The Attorney General lias several times interceded in behalf of the independent

theater owners and has enjoined unfair and unreasonable protection schedules in

Chicago and Los Angeles.

Moreover, the exhibitors have brought suits to defend themselves in such situa-

tions, the case of Youngclaus v. Omaha Film Board of Trade (60 Fed. (2d) 538),

being typical. Numerous such proceedings arc now pending.

The exhibitors, therefore, have legal rights which, under the code, are com-

mitted to these producer-controlled tribunals in which the division, based on

interest, is 4 to 2 against the subsequent run theaters.

The clearance and zoning schedules framed by these boards are made binding

on all exhibitors and are, of course, exempted from the antitrust laws, and the only

recourse for an exhibitor is an appeal to the code authority in which the majority

in favor of the producers will be even greater.

We respectfully submit that it is not a proper function of the code to transfer

the adjudication of the legal rights of the exhibitors from the courts to tribunals

in which persons having an antagonistic interest cast the deciding vote.
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B. Local grievance boards.â€”The code also provides for local grievance boards

to hear and determine complaints of certain classes of trade abuses, such as the

overbuying of films, in which the producers also have a clear-cut majority.

These boards have no power to enforce their decisions, which are not made

binding, hence the hope of relief from this source is very faint.
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The danger is that since the abuses arc mentioned in the code, and these tribu-

nals are erected for airing them, the courts will hold that the code has the force of

law and establishes an exclusive remedy, and the practices will be exempted from

the antitrust laws and the protection which the exhibitors now have will be with-

drawn.

C. The producers have many times sought to fix admission prices by clauses in

exhibition contracts under which they lease their films to the exhibitors. The

exhibitors have resisted these attempts particularly in cases where the pictures

are played on a flat rental basis as distinguished from a percentage arrangement.

The code confirms this right in the producers-distributors:

"No exhibitor shall (a) lower the admission prices publicly announced or

advertised for his theater by giving rebates in the form of lotteries, prizes, reduced

script books, coupons, throw-away tickets, or by two-for-one admissions, or by

other methods or devices of similar nature which directly or indirectly lower or

tend to lower such announced admission prices and which are unfair to competing

exhibitors, or which deceive the public; or (b) fail at all times to maintain the

minimum price of admission specified in any contract licensing the exhibition of any

motion picture during the exhibition thereof. This section shall not be deemed to

prohibit exhibitors from reducing or increasing their admission scales as they see

fit, except as may be prohibited by exhibition contracts." (Italics ours.)

In addition, the code provides that a violation of the price restrictions shall be

punished by a boycott:

"In case any exhibitor is found after notice and hearing by a local grievance

board, provided for in this code, to have violated any provision of this part, and if

such local board shall on account thereof declare that such exhibitor shall not be

permitted to license the exhibition of any motion picture unless the exhibitor

ceases and desists from such violation, the local grievance board shall have power to

direct that distributors of motion pictures shall refuse to enter into license contracts for

the exhibition of their respective motion pictures by such exhibitor and shall refuse to

make further deliveries of motion pictures to such exhibitor under existing

license agreements if the exhibitor refuses to cease and desist." (Italics ours.)

This form of boycott has been expressly condemned by the United States

Supreme Court in Paramount v. United States (282 U. S. 30).

The producers are closely allied through the Hays' association, and dominate

the boards, so that the effect of the foregoing is to vest in a small group of men

absolute power and control over the admission prices of all theaters. This, we

submit, is price-fixing with a vengeance.

The danger to the public from these provisions will be more readily appreciated

if considered in the light of the facts of the industry. The major producers own

theaters which they operate in competition with the theaters of other producers

and the independent exhibitors. The producer-controlled houses are generally

the so-called "de luxe" first-run theaters in the downtown sections of the larger

cities. The independent houses are for the most part located in the residential

districts of the cities and in the small towns. They cater to the "family trade."

The producers have an incentive to boost the admission prices of the inde-

pendent theaters so as to regulate the extent of their competition with the pro-

ducer-owned houses. They also desire to boost admissions in the hope that such

action will pave the way for increased film rentals. This has already been done

in and around Dallas, Tex.

The substance of the foregoing was contained in the protest sent to the President

at Warm Springs prior to his approval of the code as testified to on page 2993 of

the mimeograph transcript.

IX. Rosenblatt's reply to the Darrow report.â€”Rosenblatt has seen fit to incor-

porate his lengthy reply to the report of the Darrow Review Board which recom-

mended his removal. Much of the material contained in this reply is irrelevant

to the testimony of the undersigned and calls for no comment. However, the

reply and its treatment of the witnesses who dared testify before that Board are

revealing and should have the attention of the committee. Although (as pointed

out in attachment A) Rosenblatt refused to take the stand and testify, he availed

himself of the opportunity to compose this lengthy screed, which in its references

to some of the witnesses borders on the scurrilous, and have it broadcast with the

imprimatur of the National Recovery Administration.
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In considering this remarkable document the committee should bear in mind

that Rosenblatt was saddled upon the exhibitors, that he does not have their con-

fidence, and that despite his obvious (and admitted) bias against the greater part

of the independent exhibitors he is the sole representative of the Government in

the code authority which wields power of life or death over the business and

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:38 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

fortunes of these exhibitors.

There is no partisanship or animus behind the determination of the independent

exhibitors that the facts in reference to the Motion Picture Code shall be fully

uncovered. They had hoped for an investigation by a body that would send for

books and records and make an affirmative, aggressive inquiry. An inquiry

dependent upon volunteer witnesses who must suffer vituperation as the price of

their brashness cannot, perhaps, resolve all the issues raised. But your commit-

tee can and should provide for an end to the situation herein revealed and provide

for the writing of a fair code.

The committee should go further and recommend that the new code be written

under conditions that are beyond reproach. The resolutions adopted by the

various exhibitor organizations requesting a congressional investigation of these

matters recited that the end to be achieved was the writing of a new code under

the eye of a fair-minded and unbiased deputy administrator. This has led some

of our leaders to suggest that we add to the recommendations heretofore submitted

a proposal that, beginning with the new bill, all such officers be appointed "by

and with the advice and consent of the Senate."

Respectfully submitted.

Abram F. Myeus,

Chairman of the Board.

Attachment A

April 22, 1935.

Hon. Pat Harrison,

Chairman Committee on Finance, United States Senate,

Washington, D. C.

Dear Sir: There have been a number of developments since my appearance

before your committee on April 8 which make it necessary to supplement my

statement in certain particulars.

1. No connection with I. T. O. A.â€”Immediately following my testimony Mr.

Melvin Albert made a statement in behalf of the Independent Theatre Owners

Association of New York City. An interchange between Mr. Albert and certain

members of the committee leaves the record confused as to the relationship

between his organization and ours. We disclaim any responsibility for Mr.

Albert's statement. The I. T. O. A. of New York City is composed of independ-

ent exhibitors and they are genuinely opposed to the code. But they are engaged

in a labor controversy peculiar to New York City with which our members have

no connection and with which they do not wish to be identified.

The company union sponsored by the I. T. O. A. bears the name "Allied";

but it was not formed by and never has had any connection with this association,

and we wish to guard against any confusion growing out of the similarity in

names.

While the labor provisions of the Motion Picture Code are open to question

because they make all other unions subordinate to those affiliated with the

American Federation of Labor, going further in this respect than any other code,

tlus association has not contested those provisions and has at all times counseled

its members to observe strictly the labor provisions and believes that they have

done so.

2. Rosenblatt's brief.â€”We are informed by the trade press that Divisional

Administrator Sol Rosenblatt instead of appearing and testifying under oath,

subject to cross-examination, has filed a "brief" with the committee denying all

charges made against the Motion Picture Code.

Rosenblatt employed the same tactics before the Darrow Review Board.

Called to the stand, he refused to testify, and insisted on haranguing the Board.

He then told the Board he would have to obtain General Johnson's permission

before testifying and promised he would obtain this permission as soon as possible.

He r.ever returned. The Board asked the Rosenblatt-appointed code authority

to appear and they refused.

I hold no brief for the Darrow Board and do not know how they conducted

their investigations of other codes. But the foregoing is a complete refutation

of General Johnson's charges of unfairness so far as the Darrow Board's report

on the Motion Picture Code is concerned.
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After the testimony had been closed a brief appeared from some mysterious

source, bearing the names of the "big eight" of the Hays' association, but dealing

with matters supposedly known only to Rosenblatt and tinctured with all the

animus and malice which he harbors against the independent theater owners.

Then as now it was attempted to slip the ex parte statements and arguments into
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the record without serving a copy on representatives of the exhibitors. However,

a copy was obtained and a complete answer was filed and so the stratagem was

spoiled.

We, of course, have not received a copy of the brief filed by Rosenblatt with

your committee, but from the excerpts in the trade press enough appears to dem-

onstrate its tenor and quality.

We protest against the incorporation of this brief in the record, or its considera-

tion by the committee, unless a copy is furnished us and our reply is printed along

with the brief. After all, Rosenblatt is attempting to controvert formal testi-

mony with an ex parte "brief", and those responsible for such testimony are

entitled to analyze and refute it for the benefit of those who may be called upon

to consider it.

If the Rosenblatt brief is not going into the record, and is to be treated merely

as a personal appeal to individual members of the committee, we will present

members of the committee with an informal answer, based on the trade-paper

excerpts.

We would be pleased to have your advice at your earliest convenience.

Yours very truly,

Abkam F. Myers.

Attachment B

New York, N. Y., December 10, 1933.

Mr. Stephen T. Early,

Secretary to the President, Washington, I). C.

Dear Steve: This is going to be a disagreeable letter from the standpoint of

yourself, your chief, and some of your associates. If I were in your place I would

prefer hearing these things from someone trying to perform a friendly service

than to have them fester and finally break out in antagonistic quarters. If I

am wrong, score it as an error in trying for an assist and that will be that.

The motion-picture business, as you know from your experience, is the world's

most gossipy industry and at the outset of the code proceedings the "wise guys"

freely predicted that the outcome would be to give the major producers that

domination over the exhibitors from which they had been thwarted by the anti-

trust laws.

As reasons they cited the following alleged facts:

1. The newsreel is a valuable medium of publicity and the Administration will

want to sew it up.

2. H. M. Warner made one of the largest single contributions to the Democratic

campaign fund and will expect a quid pro quo.

3. Frank Walker, treasurer of the national committee and the holder of a re-

sponsible position in the Administration, was an officer of the Comerford (Para-

mount-Publix) circuit of theaters and cooperated with the Hays' office in exhibitor

matters.

4. Solomon Rosenblatt, appointed deputy administrator for amusements, was

an employee of Nathan Burkan, motion-picture lawyer, in some way connected

with the Loew-M-G-M Co., and was, therefore, "hand-picked."

5. No. 4 was strengthened by the fact that Mr. Burkan participated in the code

proceedings as attorney for the producers, more especially Loew-M-G-M.

6. Mr. Mclntyre and yourself were former newsreel men, representing Pathe

and Paramount, respectively, and would see that our case was not presented at

the White House after we had been kicked around by the National Recovery

Administration.

7. General Johnson's executive assistant and guardian of the outer chamber,

Miss Robbins, was a former employee of R-K-0 lent by that company to the

Democratic committee.

8. Assistant Administrator R. W. Lea was formerly an official of a Chicago

bank that lent a lot of money to Paramount-Publix a few years ago and was sup-

posed, therefore, to be interested in the last-mentioned company.

9. Harold Phillips, a former newspaper man employed by Will H. Hays, had

virtually taken charge of publicity matters in Rosenblatt's office, where he spent

the most of his time and assumed an air of importance and authority.
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Our confidence in the President, as well as in the correctness of our position

was such that we paid no attention to sniping (at least, I did not) and we coop-

erated with the Deputy Administrator up to the point where he drafted a code

which conferred on the major producers the power to put the theaters we represent

out of business. A mass meeting of exhibitors was called in Chicago and tele-
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graphic protests against both Rosenblatt and his code were sent the President.

The resolutions committee of the meeting was summoned by General Johnson

for a conference. In the course of it Rosenblatt declared his prejudice against

every exhibitor leader present (they represented six regional associations as well

as the national). Thereupon General Johnson turned the matter over to the

above-mentioned Colonel Lea for a report.

While our conferences with Colonel Lea were in progress the trade papers pub-

lished statements emanating from Washington to the effect that nothing would

come of the move and that the code would be approved as written by Rosenblatt.

These statements were verified by the event, but the President's approval was

accompanied by an Executive order which provided for certain safeguards against

the unrestricted power conferred on the major producers by the code. The

President also reflected credit on himself and honored the industry by appointing

Dr. A. Lawrence Lowell as one of the three Government representatives on the

code authority.

It now develops that the major producers led by Mr. Hays, were unwilling to

submit to a review by the Administrator of their acts under the code. They were

received by the President and General Johnson has just announced an interpre-

tation of the Executive order which, to all intents and purposes cancels the safe-

guards against arbitrary action which had been so fairly and justly imposed.

Now, Steve, it is no mere phantom that we have been protesting. I know that

Phillips and others have spread the propaganda that our group is not representa-

tive of the exhibitors and that we are a small group of selfseckers. The records

placed before Colonel Lea refute these and other equally untrue statements.

We will meet this issue any time, any place. But the important question is, are

we right? We have a right to consideration on the merits of our position,

regardless of number or kind of persons represented, or the character of the

representation.

The code authority, set up and named in the code, consists of 6 producers

(sellers) who are members of the Hays organization, 1 independent producer (also

a seller) and 3 representatives of exhibitors (buyers). Since the time has come to

call a spade a spade, let me say that of the 3 exhibitor representatives 1,

Charles L. O'Reilly, is a Tammany politician who has been out of the theater

business for years, and now is, unless he has made some sort of connection to

qualify himself for the code authority (the specifications for which call for "bona

fide" exhibitors). Mr. O'Reilly's principal business is the installation and opera-

tion of candy-vending machines in theater lobbies (you can view some of these

machines at Keith's, if you are interested). He has been for many years president

of the Theatre Owners' Chamber of Commerce, a trade association in New York

City comprising both producer-owned and independent theaters. About 2 years

ago nearly all of his independent members withdrew and formed the Independent

Theatre Owners' Association (of New York City) so that the Theatre Owners'

Chamber of Commerce stands as primarily a producer-owned theater organiza-

tion. Mr. O'Reilly's function has been to represent those interests in their rela-

tions with the city government (at which he will not be so proficient after Janu-

ary 1). There was placed before Colonel Lea an exhibit taken from the record

in a lawsuit in New York showing the payment to the Theatre Owners' Chamber

of Commerce bv the major producers, through the Havs office, of the sum of

$25,000.

Another exhibitor representative named in the approved code (and of course

the President had no opportunity to investigate these persons and we did not run

a propaganda mill of our own) is Ed Kuykendall, president of the Motion Picture

Theatre Owners of America. You do not have to rely on our characterization of

that association as a mere subsidiary of the Hays organization; you may find

confirmation in Professor Lewis's splendid book, The Motion Picture Industry,

p. 302, and in the finding of Judge Munger of the United States District Court in

Nebraska in the case of Youngclaus v. Omaha Film Board of Trade (60 Fed. (2d)

538). Moreover, there was filed with Colonel Lea an excerpt from the record in

the Quittner case, in New York, consisting of the testimony of Michael O'Toole,

executive secretary of the Motion Picture Theatre Owners of America, to the
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effect that producer-owned theaters predominate in the membership of that

organization and furnish its principal financial support.

That leaves Nathan Yamins, the third exhibitor representative, as the only

true independent on the code authority.

I cite these facts to show how the President, who approved the code with these

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:38 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

names written in, has been placed in the position of making representations which

come to the independent theater owners as a great shock. And now let me show

you how far this misrepresentation is being carried. Today's New York Times,

dealing with yesterday's proceedings in Washington, says:

"With regard to the issue over the make-up of the" authority, the industry

maintained that under the Executive order the Government could provide any

kind of a board it saw fit to name. As constituted the board is made up of 5

members representing the producers and 5 representing the buyers.

"If the Executive order remained in force, it was argued, the 'balance' as

between buyer and seller could be broken at any time General Johnson saw fit

to do so. Under the agreement reached General Johnson will act only on the

recommendation of a majority of the voting membsrs of the authority. Members

representing the National Recovery Administration are without vote."

Now, Steve, even if we accept O'Reilly and Kuykendall as bona fide exhibitors,

the sellers have a majority of 7 to 3 over the sellers; and this latest agreement

between the Hays group and General Johnson means that this viciously unfair

arrangement can never be disturbed except by the vote of a majority.

But the misrepresentation concerning the set-up is not confined to statements

to the public press. It is in the code itself. The division set up therein is be-

tween "affiliated" and "unaffiliated" members (i. e., affiliated with theater

circuits). Five Hays producers with large affiliated chains are properly placed

in one category; the independent producer (Ray Johnson), the three exhibitor

representatives above mentioned, and R. H. Cochrane, of Universal Co., are

listed as "unaffiliated." Let us consider Mr. Cochrane, who is a member of the

board of directors of the Hays association and bound to the five affiliated com-

panies by every tie of association and interest. This company formerly had a

goodly number of theaters but dissociated itself from most of them by various

forms of transaction and operating agreement. But if you want to know whether

it is a theater operator, you need not leave town to investigate, as the Rialto

Theater on Ninth Street will answer your question.

If this were merely a scrap over representation on the code authority, you

might be mildly concerned that the President had been put in a false position and

let it go at that. But the motion picture code is peculiar in that it sets up quasi-

judicial boards to deal with controverted questions of legal right, between com-

petitors and between buyers and sellers. The code formula calls for the naming

of these boards by the code authority (dominated as aforesaid), with a majority

of producer affiliated representatives, with the sole power of review in the code

authority.

Now there is a limit to all things, and I believe that unbiased students of this

set-up must pronounce it beyond the limit of what is proper and fair. The

President's Executive order lent fairness and, as I believe, legality, to the formula.

But the President, who has ignored our protests on the code, as well as our modest

request to be heard on it, has received Will Hays and Nicholas Schenck (the

highest-paid executives in the business at whom the suspended salary clause must

have been aimed) and at their behest the beneficent provisions of the Executive

order have been emasculated.

As matters now stand, a local clearance and zoning board, appointed by the

code authority, may approve a clearance schedule that will hold the independent

theaters back so far in playing time as to put them out of business. Their only

recourse is to appeal to the code authority which appointed the local board and

on which the majority enjoyed by the majors is even grea'ter. Now the producers

have been striving for years to get just such a set-up. They attempted it in co-

operation with the corrupt M. P. T. O. A. leaders a few years ago but were halted

by the decision in the Youngclaus case. Following that decision they promised

the Department of Justice to abandon the campaign. Now the power is to be

conferred on them to carry on this campaign of extermination without liability

under the antitrust laws.

The trade papers have published the story, and it is not denied, and in film

circles is accepted as true, that the Department of Justice protested to the

National Recovery Administration against this code set-up on the ground that

it condoned monopolistic practices and was contrary to numerous decisions and

decrees to which the Government is a party.
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The final disappointment was the naming yesterday of Deputy Administrator

Rosenblatt as one of the Government representatives on the code authority.

He has in the course of the proceedings, and in his draft of code, expressed his

conviction on all issues between the independents and the trust. He has, more-

over, displayed active antagonism to all independent representatives not sub-
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sidized by or subservient to the major producers. His appointment effectually

negatives the good that we hoped would result from the naming of Dr. Lowell.

The board of directors of this association meets at the Pantlind Hotel, Grand

Rapids, Mich., on the 12th and 13th. While there I will address the annual

convention of the Allied Theatre Owners of Michigan. Thereafter I will address

meetings of theater owners on the code in Pittsburgh, Boston, Albany, Trenton,

and Cleveland. After that itinerary I expect to address a series of meetings in

the West. I have at all times told the exhibitors that they could absolutely

rely on the President for a fair deal. And whether you know it or not, I have

stopped several movements directed towards carrying these grievances into the

open by retaining some Democratic politician to make a fight and by a trailer

campaign on the screens. But, Steve, I am now stopped; I have no answer for

the questions that are going to be hurled at me as to why the President ignored

all requests for consideration in connection with the code itself; why, after afford-

ing a measure of protection in his Executive order, he has now withdrawn it;

why, after refusing to acknowledge the request of the independent theater owners

to hear their side of this vital controversy, he has received Nicholas Schenck,

Joseph Schenck, Eddie Cantor, Will Hays, and other members of the Hays

organization and apparently given them everything they asked for.

The President, I know, has not had time to go into all these matters and, I

am sure, knows little of the details of the code. But his course has, unfortunately,

given credence to all the inferences and suggestions herein outlined.

I am going to make a final constructive suggestion, and if it goes the way of all

others I will at least have the satisfaction of knowing that I tried to bring about

harmony and understanding. I suggest that the President receive a small dele-

gation of independent exhibitors, representing theater associations in their re-

spective States, in order that they may state briefly their terrible concern over

the code and receive that assurance which the President knows so well how to

giveâ€”that the New Deal in the picture business will be a square deal. I further

suggest that you wire me Tuesday at the Pantlind, or to James C. Ritter, president

of this association, at the same address, so that the assembled exhibitors will know

that they are not the "forgotten men." I suggest December 17 as being con-

venient date between scheduled conventions, or sometime during Christmas week.

Yours very sincerely,

Abram F. Myers.

The Chairman. If there is no objection, I would like to have this

committee devote consideration to the so-called "bonus proposals"

that are pending before the committee. Without objection the com-

mittee will meet Monday and Tuesday for that purpose at 10 o'clock.

Is Mr. Harriman here?

Mr. Harriman. Yes, sir.

TESTIMONY OF HENRY I. HARRIMAN, WASHINGTON, D. C, PRESI-

DENT UNITED STATES CHAMBER OF COMMERCE

(Having first been duly sworn, testified as follows:)

Mr. Harriman. Mr. Chairman and Senators: My name is Henry

I. Harriman. I am the president of the Chamber of Commerce of the

United States.

Two years ago I appeared before your committee on behalf of the

Chamber of Commerce of the United States to favor the enactment of

a law designed to remove the ruthless and cutthroat elements from

competition and to better relations between employer and employee

through trade agreements which had received the approval of the

Government. ,
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Neither the act which was passed nor its administration has had

the entire approval of American business. In my judgment, the

very name of the act was unfortunate. It was not, in fact, so much

an Industrial Recovery Act as one for the betterment of conditions

under which business and industry is carried on. Too much was
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expected of it; too much was attempted under its provisions. Its de-

velopment should have been gradual. Experience should have been

the teacher and guide. The policy adopted in the enthusiasm of the

moment was one of codifying the entire Nation and of bringing under

the wings of the "blue eagle" industries both large and small; both

intrastate and interstate.

We may admire the courage with which the measure was adminis-

tered, but we cannot be surprised that so gigantic an experiment

worked both good and evil, and was applauded by some and derided

by many.

It is my conviction that the scope of the act should have been

definitely limited, either by law or by administration, to those large

industries which are truly interstate, or which definitely affect inter-

state competition. The eighteenth amendment taught us the dif-

ficulty of attempting to enforce an act which affected a large and

hostile minority. We have had a similar experience with those codes

which affected and restricted thousands of small concernsâ€”par-

ticularly the codes which attempted by minute stipulation of trade

practices to correct in a day the bad business practices which had

grown up through the years.

Nevertheless, my faith in the basic principles of the N. R. A. is

unshaken, and I again appear on behalf of the Chamber of Commerce

of the United States, to urge, with certain specific changes, an exten-

sion of the act beyond June 16 next. In December of 1934, the

membership of the Chamber voted by an overwhelming majority

that, prior to the expiration of the National Industrial Recovery

Act, new legislation should be enacted, embodying the following

specifications:

First. It should be a temporary act for a period of 1 or 2 years.

During that period, the country will have had further experience

with the act, and the Supreme Court will undoubtedly have defined

the limitations of Federal action.

Second. Any new legislation should be limited to businesses en-

gaged in, or affecting, competition in interstate commerce.

Third. Each industry should be permitted to formulate codes con-

taining rules of fair competition, and such codes should become

effective when they receive governmental approval.

Fourth. The Government should have the power to approve or

disapprove a code formulated by industry, but should not have the

power to modify or impose codes.

Fifth. All codes should contain provisions against child labor, and

should provide for minimum wages, maximum hours, and collective

bargaining. There is a wide divergence of view in industry as to

whether power should lie with the President to impose codes covering

child labor, minimum wages, maximum hours, and collective bargain-

ing if an industry fails to present a code, and if he finds that such unfair

practices are developing in the industry. On this subject, the cham-

ber has not spoken, but it is my own belief that such power should

be granted to the President, but strictly limited to those four items.
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Sixth. Price fixing and production control should not be permitted

under codes except in rare instances, where large and unmanageable

surpluses have accumulated or are threatened. The chamber favors,

however, reasonable restrictions on machine hours, and considers

that, if drawn in proper form, such regulations do not harmfully
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restrict production or limit competition, but do prevent the accumu-

lation of unusable surpluses.

Seventh. Codes should not oppress small industries, and should not

create monopolies; but codes or agreements approved by the Govern-

ment should be lawful until the approval of the Government is with-

drawn.

Eighth. The right of employees to bargain, individually or collec-

tively, as they themselves may choose, exists without a Federal statute.

Labor should have the right to bargain as to the conditions under

which it will work, either directly or through agents of its own selec-

tion, uncoerced or unintimidated by employers or others, and mem-

bership or nonmembership in any labor organization should not be a

condition of employment. The Chamber of Commerce of the United

States is in favor of the real open shop; that is, a shop which is open

both to workers who do or do not belong to labor organizations; it

is not in favor of any law which would prohibit employers from dealing

with individuals or minorities as well as with majorities in the deter-

mination of labor conditions; it is opposed to any statutory limitation

of hours, such as the 30-hour week, and it does not favor any philos-

ophy of scarcity or any attempt to limit production, short of the

broadest possible demands of the market.

Ninth. Rules of fair competition contained in codes, which have

been presented by a predominant part of an industry, and approved

by the Government, should be binding upon all concerns in that

industry.

Tenth. An industry which has adopted a code should have a right

to withdraw its code and, likewise, the President should have the

Eleventh. There should be opportunity for members of an industry

to enter into agreements as distinguished from codes which, when

approved by the Government, shallT>e enforceable against the parties

to the agreement.

Twelfth: The act should be written to involve civil rather than

criminal liabilities, and violations of code provisions should preferably

receive injunction relief. Criminal proceedings should be confined to

those offenders who knowingly falsify statistical data or make state-

ments with intent to mislead the Government.

The bill which you are considering conforms to many of the above

specifications. So far as it does, it has the hearty support of the Cham-

ber of Commerce of the United States. Where it does not, the cham-

ber feels that the bill should be amended.

As I read the bill, I am impressed with the fact that it is much more

complex and confusing than the present recovery act. Too many

restrictions and conditions are imposed, and too many changes have

been made from the simple and clear language of the present law.

May I now briefly discuss with you some of the points on which

Senate 2445 agrees with and differs from the chamber's recommenda-

tion.

ight to cancel his approval.
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Senator King. Before you proceed with that, may I interrupt you?

Mr. Harriman. Certainly.

Senator King. Have you read the provisions of the bill, and may I

say in passing that that is not before us in the sense that the hearings

were initiated by reason of that. These hearings were under Senate
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Resolution No. 79, which charges many things of omission and com-

mission against the existing law, but what I was about to ask was

whether you have examined the bill with a view to determining

whether or not it repeals by implication if not directly all antitrust

laws and also whether it does not emasculate and destroy the provi-

sions of the Federal Trade Commission Act?

Mr. Harriman: I cannot answer the latter part. I have not given

it particular consideration. I do think that the provisions with refer-

ence to the antitrust laws are not right. They differ from the present

act.

Senator King. Would you favor any law that would repeal the

operations and enforcement of the antitrust laws?

Mr. Harriman. I think that any code that is adopted should be

legal for all members of industry until the President's approval has

been revoked. The President qan revoke his approval of a code at

any time under the act if he finds that the code is creating a monopoly

or is restricting or harmfully injuring small injuries. In that event,

he can revoke it. I do not think it is right, however, to impose the

liability of triple damages upon people who are under a code as long

as that code exists.

Senator King. Do you not think that in view of the fact that we

have the antitrust laws, that we should put into any code, the author-

ity by code authorities or by the President of the United States him-

self, to repeal the operation of the antitrust laws?

Mr. Harriman. Senator, the antitrust laws are very broad in then-

nature. You are never sure whether you are violating them or not

until the Supreme Court has finally spoken. I think that if companies

are acting under a code they should not be open to suits. I think at

any time that any party should have the right to reauest the opening

of a code on the grounds that it is against the provisions of the anti-

trust laws. Agreements under codes, in my judgment, if they are to

have any value whatsoever, should be recognized as lawful even

though they interfere with the antitrust laws, until they are revoked.

Senator King. Do you not think it would be very dangerous to

put into codes authority for anybody, even the President of the

United States, to legislate the repeal, by implication, if not directly,

of the antitrust laws?

Mr. Harriman. I do not see anything either in the present act or

this act that repeals the present antitrust laws. It simply says or

should say that the concerns operating under a code shall not be

subject to attack under the antitrust laws.

Senator King. Is that not a repeal?

Mr. Harriman. It is a temporary repeal; yes.

Senator King. Do you think it would be wise to commit to code

authorities selected by industry itself or by the President, authority

to repeal any law?

Mr. Harriman. Of course, Congress is really doing the repealing

and the agency is merely interpreting the repeal, but if you were

not going to make agreements under codes lawful so long as the codes
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exists, then I think you had better repeal the entire act and not have

any N. R. A. In other words, if these agreements are to be entered

into with the approval of the Government, those agreements should

not be subject to attack in the courts.

Senator King. Do you not assume, as a premise of your observation,
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that business ought to be permitted to make agreements even though

those agreements tend to restrain trade?

Mr. Harriman. Will you ask that question again, please?

Senator King. Do you not assume in your answers which have been

given here, that power ought to be given to the code authorities to

repeal, directly or indirectly the antitrust laws?

Mr. Harriman. I think that our industry has become so complex

that it is now necessary to permit agreements which are contrary to

the antitrust laws. I do not think they should be permanent arrange-

ments, but arrangements which should last as long as there is good

proof that they are working in the public interest.

Senator King. Do you not assume by that answer that business

may not exercise itself in a legitimate and proper way, not only for the

welfare of business but for the welfare of the consuming public,

without monopolistic agreement and monopolistic practices?

Mr. Harriman. I do not think, Senator, an agreement which is in

a certain sense restrictive is necessarily monopolistic. I do not think

an agreement to establish a certain fair minimum wage or maximum

hours is monopolistic, yet probably such agreements would be against

the antitrust laws because they are agreements in restraint of trade.

The absence of such authority was what led to the sweatshop and

led to many of the worse conditions that have existed in business. I

do not myself believe that free, absolute, and open competition is the

answer to the problem today.

Senator King. You believe there should be restrictions then?

Mr. Harriman. I believe there have got to be restrictions. I

believe that otherwise business has in itself the seeds of its own

destruction.'

Senator King. Even though those restrictions would tend to

monopolistic control of commodities?

Mr. Harriman. Even though for a temporary time they did so.

Senator Cotjzens. Do you believe that the antitrust laws have been

effective, Mr. Harriman?

Mr. Harriman. Not very; no, sir. They have been reasonably

effective in preventing certain types of agreements and have forced

companies who wanted to get together to combine in large groups

rather than to enter into agreements. To that extent they have

created monopolies.

Senator Cotjzens. Can you instance a case where the Government

has enforced the antitrust laws effectively against any consolidation

or monopoly?

Mr. Harriman. They broke up the Standard Oil Co.

Senator Couzens. How effective was that?

Mr. Harriman. I do not know.

Senator Couzens. Neither does anyone else that I can see.

Senator King. Proceed.

Mr. Harriman. First recommendation: The bill agrees with the

chamber's first recommendation that it should be a temporary act,

running for a period of 2 years.

110782â€”35â€”pt 6 18
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Second recommendation: It partially agrees with the chamber's

second recommendation that legislation should be limited to businesses

engaged in or affecting competition in interstate commerce, but the

definitions of interstate commerce are so broad that, in my judgment,

an attempt has been made to include, under the provisions of the
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measure, restrictions upon intrastate business. It is practically

impossible to write in specific language a clear-cut definition of inter-

state commerce, and I believe that the courts should be left with wide

latitude to determine whether, in any given case, commerce is inter-

state or intrastate.

Third recommendation: The bill conforms to the third recom-

mendation that each industry should be permitted to formulate its

own code, which would become effective when approved by the Gov-

ernment, and that industry would have opportunity to withdraw its

code if the approval contained unacceptable amendments or con-

ditions.

Fourth and fifth recommendations: The bill does not agree with

the chamber's fourth and fifth points. The power to impose codes

is too broad and, under the wording of the act, might be construed

to include almost any trade practice. It is my feeling that the power

of the President to impose codes should be strictly limited to the

prohibition of child labor, and to the imposition of maximum hours,

minimum wages, and collective bargaining. Many an industry

would not favor the grant of even this power.

Sixth recommendation: The chamber's sixth point is in opposition

to the fixing of prices and the limitation of production except in rare

instances where unmanageable surpluses have accumulated. There

are some excellent features in the bill pointing to this end, but there

is language which would imply that the natural resource industries

are to become public utilities. That, in my judgment, would be a

most serious mistake.

Seventh recommendation: The chamber, in its seventh recom-

mendation, is emphatic in its views that codes should not oppress

small industries, and should not create monopolies, but it does feel

that if a code has been approved by the Government, such a code

should be lawful for the members of the industry until the approval

of the Government is withdrawn. That is clearly the intent of the

present act. Under the proposed bill, an industry is only exempted

from the penalties of the antitrust act.

Senator Couzens. Is it not true, Mr. Harriman, that the authorities

under the codes have frequently been exceeded?

Mr. Harriman. I think that may be so.

Senator Couzens. And that has caused the trouble, more than the

codes themselves?

Mr. Harriman. I think so.

Senator King. Has not some of the trouble been brought about by

reason of the factâ€”I am assuming it is a factâ€”that the number of

trade organizations rush in early and got codes without due considera-

tion to nonmembers of the trade association, or perhaps to those small

units who were within the trade organization, and that the code

authorities have been dominated by a limited number who were the

large producers in any particular unit?

Mr. Harriman. Senator, I said at the very start that I thought

that too great a scope of regulation had been attempted; that too
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many industries had been included under the provisions of the act;

that small industries which are really intrastate had been included

and should not have been; and it should have been limited to the

broad industries which are clearly interstate or affecting interstate

industry.
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Senator Couzens. That raises a very interesting question, Mr.

Harriman, and that is this: You are familiar with the Shreveport

railroad case, are you not?

Mr. Harriman. Yes.

Senator Couzens. Can you define any industry that does not affect

interstate commerce?

Mr. Harriman. I think most of the service trades do not. I think

many of the retail stores do not. I think a great many of the small

industries that are local in their nature, and industry, for instance,

makes tile or brick for use in that immediate vicinity and not for

general trade, are instances of industries which do not affect interstate

commerce.

Senator Couzens. Is is not possible, though, even in that type of

industry, that the wage and living conditions may be so terribly bad

that it would affect the purchasing power of the community?

Mr. Harriman. That is perfectly true, Senator, but we still have

States and they still have authority to act on such matters.

Senator Couzens. It seemed in the Shreveport case that it was quite

clearly determined that where an activity with a State affected inter-

state commerce, that it came within the jurisdiction of the National

Government.

Mr. Harriman. That is perfectly true. I can conceive, for instance

that a cloak concern or a dress concern that might sell its entire output

in a given city, let us say, Chicago, where it is located, and caters

entirely to the local trade, it would be in competition with similar

concerns in New York or St. Louis or some other places if it was a

large concern; therefore it would be affecting interstate business, but

I do not believe that the question of whether the barber of Chicago

charges 25 cents or 35, or 45 or 55 cents for a hair cut affects interstate

commerce.

Senator Couzens. You do not believe then that if all of the barbers

in Chicago, for instance, were cutting hair for 15 cents and thereby

reducing their living expenses to a very low standard or degree, that

it would have any effect on interstate commerce?

Mr. Harriman. I do not think it would affect the price that the

barbers charge in St. Louis, I think it might be very harmful for their

own trade in Chicago, but let the States correct that.

Senator Couzens. Would it not be harmful though, in connection

with the purchasing of goods from without the State?

Mr. Harriman. I think that only the courts can draw the line as

to whether an industry affects or does not affect interstate commerce.

The Shreveport case clearly points out that if it does substantially

affect it, then it comes within the purview of Federal regulations, but

I do not think that that means that every small grocery store comes

within that provision.

Senator King. You are not ready to accept the thesis that all of

the States should be compounded into one sort of colloidal mass, and

that Washington should regulate everybody?
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Mr. Harriman. I do not accept the thesis that the States should be

abolished.

Senator Couzens. There are a great many activities within a State

that do not in any sense affect interstate commerce, and we have a

great many prerogatives in a State like the police power, without
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affecting interstate commerce, but almost every activity in commerce

within a State has its effect upon interstate commerce. I think you

will find many members of your organization that will agree with that.

Mr. Harriman. I can assure you that there are differences of

opinion in the chamber.

Senator Couzens. I recognize that.

Mr. Harriman. If I may continue?

A mistake may have been made, and, even with the best of inten-

tion, a code may not entirely conform to the final interpretations of

the act; or a code may be imposed which, likewise, contains technical

or legal errors. Under such circumstances, and without any fault on

their part, members of an industry might be liable for suits for triple

damages under our antitrust laws, and would be constantly subject

to the threat of strike suits. I strongly feel that if a code has been

approved by the Government, concerns operating under it should be

exempted from the penalties of our antitrust measures. The pro-

tection of the public lies in the fact that if it is found that such a code

does not conform to the provisions of the law, it can always be

revoked by the President.

Eighth recommendation: The eighth point deals with labor rela-

tions. In December, the chamber voted that section 7 (a) should be

so modified as to protect labor in collective bargaining from coercion or

intimidation by any persons; that is, from the flying squadron and the

labor racketeer, as well as from the coercion and oppression of unfair

employers. This is sound law and sound morals. But it is my belief

that 7 (a) might now be reenacted in exactly its present form. This

clause soon will be interpreted by the Supreme Court, and I believe it

should be left unchanged until that tribunal has passed upon it.

I am strongly opposed to provisions in the bill which attempt to

fix certain specific limitations in working hours, even if the latitude

of choice is broad. If there should be a marked revival of business,

neither 30 nor 40 hours per week would be sufficient in which to

produce the goods which the nation will require. We want no philos-

ophy of scarcity. We want no fixed limitations of hours, except those

required by health.

the chamber, to wit, that a code which has been presented by the

preponderant part of an industry, and approved by the Government,

shall be binding upon all in that industry.

Tenth recommendation: The bill and the chamber do not agree on

the chamber's tenth point, to wit, the right of an industry to withdraw

a code after it has been in effect and has become onerous instead of

beneficial. The President can, at any time, withdraw his approval of

a code. The chamber feels that a similar right should lie with the

industry.

Eleventh recommendation: The bill satisfactorily covers the

eleventh point raised by the chamber, to wit, that there should be a

right for agreements, as well as codes, in industry.

Twelfth recommendation. The chamber's twelfth point is that the

act should be written to involve civil, rather than criminal liabilities,

conforms

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 2045

and that violations of code provisions should receive injunctive relief.

In spirit, the bill conforms to that suggestion, but I think the language

could be clarified, and some modifications of the enforcement of

provisions made.

In closing, let me repeat that I have not attempted to suggest
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specific amendments, but rather to point out the broad limitations

within which the new act should be drawn.

Senator King. Thank you very much.

TESTIMONY OF WALTON HAMILTON, MEMBER NATIONAL IN-

DUSTRIAL RECOVERY BOARD, NATIONAL RECOVERY AD-

MINISTRATION

(The witness was duly sworn by the chairman.)

Mr. Hamilton. My name is Walton Hamilton. I have been con-

nected in one capacity or another with the N. R. A. since October 1933;

first, as a member of the Consumers' Board which brought me to

Washington occasionally until the beginning of last summer. Last

summer I became chairman of the Advisory Council, and when the

N. R. A. Board was appointed late in September 1934,1 discovered in

the New York Times that I was a member of that Board, in which

capacity I have remained since.

This morning I have not prepared a statement because of the fact

that I thought I could be most helpful to you by addressing myself to

the specific questions that you wish to ask, rather than have any

monologue of my own, and I would like to have it rather definitely

understood that at this time I am speaking for myself and not for the

whole of the National Industrial Recovery Board. Even in an or-

ganization of that kind, there is occasionally a slight difference of

opinion among the brethren.

Senator King. Doctor, may I ask at the outset whether your views

are now substantially those set forth in your article, Consumers'

Interest in Price Fixing?

Mr. Hamilton. I should say that the fundamentals there have not

seriously been changed since; that I have something of the same at-

titude, amplified and probably supported by more detail than I had

at just that time.

Senator Costigan. When was that article published?

Mr. Hamilton. In January 1934, I believe.

Senator King. February 1934. You may proceed, Doctor. We

will be happy to have a monologue from you.

Mr. Hamilton. I would like to start with some of the elements of

the problem, namely, the question of what industry is, because it

seems to me that a great deal of wrong thinking comes from the fact

that we are not getting down to the essentials of the problem. As I

understand it, an industry is an organization with a technical process

back of it by which the community supplies itself with some neces-

sary goods or service. If that is true, it seems to me to follow that

there are three rather distinct parties who are together concerned in

the conduct of the industry. There is first the managerial invest-

ment group that has its funds there and is activety charged with

the operation of the venture. Second, there is the group of laborers

who have staked their lives and their living in a sense, upon the

success of that industry; and, third, there is the group of consumers.
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Senator King. Whose lives are somewhat dependent on it?

Mr. Hamilton. To a slight extent, I should say.

And it seems to me quite essential, because there is a tendency to

use a shibboleth to conceal problems, and we have to get back of

this to understand what is going on. One which has appeared re-
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cently and which is very much m vogue is that of self-government

of industry.

That is capable of two interpretations. One interpretation is the

government of all that concerns industry by the managerial group.

That is not self-government of industry because it excludes two

vital parts from the industry. Self-government in industry would

necessarily involve bringing the other groups in. And if we are

going to pass from the control of the market to the control of the

state, not over all that concerns industry but over many aspects of itâ€”

and that is what is proposed in a good many of these codesâ€”

then it seems to me to be essential that the laborers and the con-

sumers should have in the control some actual equivalent for that

which they are giving up in the market.

In the market, as we know, the buyer competes with the buyer and

the seller is played off against the seller, and in the competition of

seller with seller lies the protection of the consumer.

If by self-government in industry you mean leaving it to a single

group, it is virtually leaving a great deal that concerns the terms of

the contract to one of the parties to the contract.

In that connection it is just a little amusing to note that the expres-

sion "self-government in industry " is not a native American expression.

It is an importation. It came into this country in 1919 from England,

and in England it had been coined by the Guild Socialists who were

using it in quite a different sense from the one in which it is being

employed over here.

Senator King. Was it not used back in Germany when they formed

the Hanseatic League in some of those States?

Mr. Hamilton. Yes; it was.

Senator Costigan. What is the German use of the expression

"self-government in industry?"

Mr. Hamilton. As usual, it is an apologetic expression which is

intended on the surface to appear quite self-evident, but back of

which one discovers that it is rather a rationalization of a particular

interest, in other words, that the art is one that is fairly well known.

Our phrases are used quite habitually. I have discovered that very

frequently, in our arguments with each other, that the result depends

upon our careful choice of words to the right ethical shade rather

than the way we make our arguments go.

Senator Costigan. It refers wholly to an industrial democracy as

against the consumers' interests?

Mr. Hamilton. The "industrial democracy" as the term is usually

employed takes in all of the groups and commits itself to a control

to an extent that is almost unthinkable in this country. It goes

much further I think than anything that we shall at this time at least

be willing to consider.

In the past we have depended for the protection of these interests

very largely upon the market, where a balance is struck between

them by the forces of competition. For some time we looked upon

this as quite natural and we thought of this system as quite inevitable.
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But as time has gone on we have found that there are defects in the

system which require amendment, and I should say that at the

present time they very roughly divide themselves into two general

groupsâ€”one, those for which regulation by the State is found to be

quite necessary and for which we use the expression "public utility";

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:38 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

and, second, those that are still left to competition and to the market.

In competition in the market I should set down three casesâ€”one,

those in which competition works not perfectly but at least reasonably

wellâ€”and I should say that a great many industries fall into that

particular groupâ€”second, those in which competition is underdone,

where there is some tendency on the part of men to get together and

to restrict production or to fix prices, or in other ways to replace the

market by a will of their own; and third, a series of cases in which

competition is overdone, where too many have rushed into the

industry, the struggle for markets has become too severe, the incidence

of it falls upon all of the parties, and there is disorder as well as order.

These three cases need to be rather separately dealt with. In

those cases where competition is adequately taking care of the interest

of all, no intervention of the State is necessary. Where there is a

tendency on the part of those in industry to get togetherâ€”and here

I am using the expression in the narrower sense, that extends over

other parties to the industryâ€”then it is necessary for the State to

step in to insure that competition is preserved or maintained.

And that is the function (a) of the antitrust acts, and (b) of the

Federal Trade Commission.

In the cases where competition is overdone, the coal industry is a

very good example, textiles is another. The whole bother there is

not that the consumer is not adequately taken care of. I think in

coal that it could be shown that the price is too low at the present

time to insure what you and I would regard as a fair living to laborers.

Or, if I may put that in the rhetorical terms, that really the consumer

there is bemg subsidized by the sweat and toil of the people within

the industry, and it is necessary to set up some sort of a barrier against

the rather ruthless competition on the part of the operators expressing

itself in a standard of life which is lower than we would like to have.

So we have these three separate and distinct problems.

There are various agencies for dealing with these. First there is

the antitrust law for undercompetition. That was the common law

of the land in England going back to the seventeenth century. It

was common law in this country. There were State statutes on that

subject before the Sherman Act was enacted in 1890, and since that

time we have tried rather valiantly to deal with the thing tlirough

the Sherman Antitrust Act.

Senator King. Was not the common law of England announced

by Coke and others for the purpose of breaking up really the authority

of the State to fix prices, or rather, the authority of industry with the

support of the State to fix prices in practically everythingâ€”fix the

price of labor, fix wages, fix the things which should be made and the

things which should be worn, so that combinations were formed by

the producers with the support of the State

of monopoly were given by the state. The fault of monopoly is a very

good case in point.

many cases, royal patents
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Senator King. That prevailed also under the feudal systems of

France and Germany?

Mr. Hamilton. Yes.

Senator King. And in Great Britain the courts came to the rescue

of the people and broke up those monopolies of industry which fixed
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prices and the wages of labor.

Mr. Hamilton. And the thing was a part of the common sense of

the people long before it was written in the Sherman Antitrust Act.

With the purposes of the Sherman Antitrust Act I have no quarrel

at all. The ends that the thing wishes to serve, I think, are quite

admirable. If there is a criticism there, it is a criticism of the act as

a mechanism, and while I am not willing to have it repealed, I am

quite willing to admit that in many respects it has not worked as well

as it ought to have worked.

Senator King. That is the fault of the administration rather than

the law itself.

Mr. Hamilton. I should say partly the fault of the law and partly

the fault of the administration, but going back of the law, it is partly

the fault of our way of doing things. It may be that there are no

better ways of doing it than that. I do not want to express a judg-

ment on that, but let us take note. What you want to do througn

the Sherman Antitrust Act is to preserve or maintain competition, but

you translate an economic policy then into an act of the legislature,

and there you employ the language of the legislature. Then you

leave the enforcement of that to the courts. The people who are

called upon to enforce this are the judges, and the judges know a

great deal more about Cooley or Blackstone than they do about

overhead cost and about price fixing and restriction of production.

In other words, you have got to work the thing there through

minds that have been habituated to the law. Furthermore, if you are

going to reach results you have to do it through one of two processes;

one is by criminal prosecution and the other is by a suit in equity.

A criminal prosecution grew up to meet quite other needs than those

of the enforcement of an economic policy, and in that there are

enormous hazards in the way of a conviction, the whole handful of

cards in this particular game belong to the person who is accused of

the crime.

Once or twice I have been called up by someone in the antitrust

division and asked, "Won't you go to lunch?" And then a little bit

later on I called on that party and had them say, "I have a confer-

ence with some people whom we are about to prosecute." So I said

"You are going to lunch with these potential criminals, are you?"

Which I think indicates the general attitude toward which the thing

is approached, that is, those who are indicted for crime under the

antitrust act do not fall into the criminal class. They are not rogues.

The court cannot look upon them in that way. You cannot per-

suade a jury to look upon them in that way, and the result is that

the whole attitude is quite out of point.

Furthermore, if you start a criminal prosecution, you have an in-

terminable time which elapses between the time that you started and

the time that you eventually get a favorable verdict, and under our

system in which there is an appeal, and the appeal is based upon

errors rather than upon securing a fair trial all anew, a very ingenious

lawyer can find the most interesting ways by means of which he can

at least stall that action off for a great many years.
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You may in that connection remember the remark that is reputed

to have been made by the late Mr. Morgan about his most distin-

guished counsel, and that is "Never once in all of the long years of

my association with him did he ever tell me that anything that I

wished to do was illegal", that ways could be contrived to block the
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action.

I am simply pointing out some of the hazards that he in the way of

the use of criminal prosecution as a means of enforcement.

Senator King. We have encountered that with respect to the

gangsters and those who violated the common law of theft and larceny

and so on. We have punished but a few out of the number, and out of

the thousands of homicides but few have actually been incarcerated

or hung.

Mr. Hamilton. Which of course raises this question, and that is

whether the occasional conviction is enough to serve as a deterrent, and

for the most part our laws work that way. They deter people from

action. If, for instance, we had to punish in every particular case,

there would be vastly more business than the courts could possibly

handle. So that is the question, I tnink, about the enforcement of

these acts.

About 7 or 8 years ago your body asked the Department of Justice

for a statement on the enforcement of the antitrust laws.

Senator King. I offered that resolution.

Mr. Hamilton. And I looked for a copy of it yesterday and could

not find it, and I called upon the Department of Justice and they

promised to run it down in a couple of days. I have not succeeded in

getting it, but you remember the story that is presented there, and

that is that since the antitrust act was passed in 1890, which is roughly

about 40 years at the time your resolution was offered

Senator King (interposing). I might also say that a resolution was

offeredâ€”I am not so sure that it was not embodied in the one to

which you referâ€”inquiring as to the reason why forty-odd cases

which had been presented to the Department of Justice by the

Federal Trade Commission when Huston Thompson was a member

of it, why action has not been taken under those recommendations.

The evidence had been produced, facts had been found showing

violations of the law, violations of the Clayton Act at least, and yet

no prosecutions were instituted by the Department of Justice.

There was a case where, as I indicated a few moments ago, the fault

was not in the law but the fault was in the Department of Justice for

failure to prosecute.

Senator Couzens. The fault was really with the luncheons and the

dinners that you referred to. [Laughter.]

Mr. Hamilton. We do meet these people on terms of equality.

Those little amenites of social life cannot be completely separated

from the administration of the law of the land. It is very interesting,

I think, to plot the number of prosecutions which are started year

by year in terms of the Attorney General, and I think one cannot

wholly escape the conviction that maybe, after all, this is not wholly

a Government of law, but that men have something to do with it.

At any rate, the net picture is that, during a period of 40 years, we

have, I think, something like 40 or 50 individuals sent to prison. We

have the collection of less than $2,000,000 in fines, and in view of the

fact that most of the concentration of wealth has been brought about
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since 1890, I would set that down as a little bit less than the traffic

could be made to bear.

And you recall that the law, among other things, provides for the

confiscation of goods shipped in interstate commerce in violation of

the Antitrust Act. The records show that there has been confiscated,
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during this 40 years, 40 cartons of cigarettes, and with very great

force, the report of the Department of Justice has a footnote stating

that these were afterward released under bond.

And, of course, the general question there is the question of the

deterrent effects of the law, because in terms of its formal administra-

tion the number of cases is pitiful, the amount of fines assessed

is pitiful, the number of people sent to jail for violation of this law

is almost negligible as against the great course of the concentration

of wealth which has occurred in this country in the last generation

and a half.

Which raises very sharply to my mind the question of whether,

admitting the objectives of the Antitrust Act and the interest they

meant to protect, we ought not to be able to contrive something

which is a great deal swifter and a great deal more efficacious than

those acts and there, it seems to me that your body can help enor-

mously by instructions which you will read into the new act which

you pass, if you do pass the act.

It seems to me that it is very well indeed to say that nothing that

appears in any of the codes which are written under the act shall en-

courage monopoly. It seems to me as fully important to say that

the trade practices must be constructively designed with the end in

view of preventing monopolyâ€”having a positive injunction as well

as a negative injunction which ought to be written into that particular

act. In that case then, an N. R. A. can be a very valuable addition

to and a very valuable supplement to the administration of the anti-

trust acts and to the very effective work which is being done by the

Federal Trade Commission.

The Chairman. Doctor, let me ask vou your reaction upon your

experience with N. R. A. Do you believe it is better to let these

trade associations or industries administer the codes, or that they

should be administered after the codes are prepared and approved,

by Government supervision and Government authority?

Mr. Hamilton. You do not mind my breaking your question into

three or four questions, do you?

The Chairman. Not at all.

Mr. Hamilton. I will s&y this. It seems to me that inasmuch as

codes concern all of the parties to the industiy, there ought to be no

discrimination against any particular party. The consumers, labor-

ers, the business managements, ought all to have the right to propose

provisions which are to go into the codes.

Senator King. That means the little man who is engaged in business

as well as the big trade associations

Mr. Hamilton (interposing). Ought to have the right to propose.

I think, too, that the administration of N. R. A. ought to take a more

determined position than in the past we have been able to do about

that. I do not think that we have actually bargained with industry.

I think there have been a number of instances in which those words

might a little inexactly be applied to what is going on, but I cannot

conceive of an organization that really represents public control
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approaching a thing of this kind in terms of perfect equality with the

representatives of nidus try. For that reason it seems to me quite

necessary that there should be a great deal more initiative exercised

by the Board than in the past has been exercised by the Board in those

matters. And that seems to me, Senator Harrison, almost necessary
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because of the fact that your trade association is a simple, clean-cut

compact group that for the most part knows its own mind. The little

fellows do not find it easy to get together and they have not had the

opportunity to talk their problems out and to find out just where

there interests lie, but which the others do.

The laborers are half organized and half unorganized, and the

consumers, as you know, are the most inarticulate mass who have not

yet found a clean-cut voice there in these matters.

The Chairman. Proceed.

Senator Costigan. Have you answered Senator Harrison's ques-

tion yet?

Mr. Hamilton. That is a wonder to me in my own mind whether

I had or not.

Senator Couzens. I have not heard it yet. I have been listening

but I have not heard it. What is your answer?

Mr. Hamilton. Won't you rephrase it in you own words?

The Chairman. I understand, the little man should be repre-

sented.

Mr. Hamilton. Very definitely; yes.

The Chairman. And that their interest should be represented?

Mr. Hamilton. Yes.

The Chairman. That a fair code should be prepared?

Mr. Hamilton. Yes.

The Chairman. As to that, I am in doubt whether after the code

has been prepared in such manner as you have stated, and approved,

whether it should be administered then by the trade organizations

as heretofore largely, or by Government agencies?

Mr. Hamilton. My attitude on that, I think, is perfectly clean-cut,

and that is if the code concerns matters which are wholly of interest

to the managerial group, I see no objection whatever to their ad-

ministration by a code authority representing the trade association,

but the moment they get

The Chairman (interrupting). They ought to be representative of

industry, however.

Mr. Hamilton. They must, however, be representative of the indus-

try, and may I put in a parenthesis at that point, and that is that it

is not easy to find a rule of representation because of the differences

existing in different industries. For instance, here-is an industry in

which the various concerns are pretty much of the same size and they

are operating under about the same conditions. There, a majority

vote is fairly typical of the whole and really represents a consensus

of opinion.

Here is another industry in which two or three concerns dominate

the whole thing, and there a vote of the industrial majority would

really amount to an exclusion of the little fellows.

So your rule would have to be differently contrived in that case

from the rule that you contrived in the other case.

Senator King. There is no industry, is there, in which the mana-

gerial forces are the only ones who are interested? In other words,
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the public is affected. There is in the aluminum organization or trust

if you may use that expression, a very limited number of people

dominating it, and a limited number of people controlling it, but

nevertheless, the public is very vitally affected by the determination

of those who control it. So that is it not true that in all of these
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industries, that some one is interested in the industry aside from those

who own or manage the industry?

Mr. Hamilton. Very definitely so.

Senator King. So that if you are going to have any sort of regimen-

tation, it ought not to be regimented solely by those who run the

industry.

Mr. Hamilton. No; and the moment that you get into questions

which concern more than the managerial investment group, there the

authority must not be left in the hands of those who represent only

a single group.

I think that where competition is overdone it may be necessary to

impose some control upon production. There are a few cases where

it may be necessary to control prices, but where production is con-

trolled and price is controlled, the control must not be left in the

hands of a code authority that represents only a single party to the

industry. There again you have the terms of a bargain being made

by a single party, for the conduct of an industry is really a continuing

bargaining between the people who make the goods or supply the

service and the people who are actually using it.

Senator Couzens. You are referring now to the question of the

making of the code. I still would like an answer to Senator Harri-

son's question. After the code has been made and approved, do you

believe that the industries interested should enforce the code, or do

you believe that public officials should enforce the code?

Mr. Hamilton. There again let me make a little distinction.

Senator Couzens. I wish you could say yes or no. I cannot get

it the way you answer.

Mr. Hamilton. I am very sorry, but my bother is that I do not

find so awfully many questions here that I can answer easily yes or no.

Senator King. You are like a witness on the spot.

Mr. Hamilton. I wish that my world was so orderly and clear cut

that I could answer yes or no, but it happens that when I look at this

from the standpoint of the N. R. A., 1 find the questions are some-

what complicated. Certainly when it comes to the question of code

revisions on the mere details, the mechanical details of running the

usiness, I see no reason why the Administration there should not be

left definitely in the hands of the code authority. When there comes

to be a pubhc interest, then in its administration very definitely the

public should be represented by the public officials. I do not believe

in allowing any group or body to be in the double position of an inter-

ested party and a judge of their actions at the same time.

Senator Couzens. I wish you would specify an industry in which

they do not have any personal interest in the enforcement of the code.

Mr. Hamilton. I did not say that there was a situation where

they did not have an interest. I said there were certain aspects of

an industry that,.while probably not of no concern to the public, was

of so little concern to the pubhc that relatively the thing can be left

to the individuals themselves, but in all questions which have to do

with this larger matter, namely, what may be called the terms sale,

very definitely administration must be in the hands of public officials.
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Senator Costigan. Have you attempted to make a list of those

industries which should be self-governed and those which should be

supervised?

Mr. Hamilton. I have tried that over and over again, and the

bother that I run into is that there are at the present time 500 so-called
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"industries" which are codified, that they look alike when you

simply look at their codes, but when you examine them in detail, you

find them very different one to another, and when you hit upon a

scheme of classification, it will look very good for a while, but as your

instances accumulate, you will find the thing tends to break down.

I think that probably such a classification can be worked out.

Senator Costigan. Have you made a start in that direction?

Mr. Hamilton. We have made a start in that direction; yes.

Senator Costigan. Will you give the committee the benefit of the

conclusion you have reached? If you prefer to make a statement

later and submit it, of course, that may be done.

Mr. Hamilton. I would like rather to make a statement later and

submit it to the committee.

The Chairman. Very well, then, Dr. Hamilton, you may do

that.

Senator King. Proceed, Doctor. Have you anything else?

Mr. Hamilton. I am conscious that I am probably taking too

much of your time and probably I had better cut this short by going

ahead upon the assumptionâ€”well, probably the best thing to do is

perhaps to mention some of the changes which I personally would

make in this bill before the thing is passed.

The Chairman. That is what we would like to hear.

Senator King. Before you leave the stand, I want to ask you:

Assume that we do not pass any bill and we will let the other expire,

then I shall ask you a few questions.

Mr. Hamilton. It is a very interesting hypothesis.

Senator King. 1 hope it is more than an hypothesis.

The Chairman. You can answer that question first if you desire.

What would happen if we do not pass a bill?

Senator King. Let us answer the other first. [Laughter.]

Mr. Hamilton. I am willing to leave it to either you or Senator

Harrison which one I shall take up first. In this case I do not promise

to answer, but I promise only to entertain the question.

The Chairman. We would be very glad to get your constructive

changes in the event that we should continue N. R. A.

Mr. Hamilton. Again remember that I am speaking only for

myself. I should start at the very beginning, I think, with a rather

clear-cut declaration to the effect that an industry is affected with a

public interest, that it has its private aspects, it has its public aspects,

but that there is nothing contradictory between the two, and they

are simply aspects of exactly the same thing. That would mean then

that the State has the right to break in whenever the State decides

that the conduct of the industry is not serving the interest of all who

have a stake in it.

Senator Costigan. It is your view that all industry is affected with

a public interest?

Mr. Hamilton. Yes, that, is my view, that all industry is affected

with a public interest. I understand there is quite a weight of author-

ity, or at least there was at one time quite a weight of judicial authori ty

2054 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

on the other side. At one time the United States Supreme Court was

disposed to erect a rather small category of industries affected with a

Sublic interest. I do not think that is any longer true. I think the

ecision of the court in the ATebbia case makes it perfectly clear that

when a case can be made out that there is disorder that requires the
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obtrusion of the State, that then the thing will be found to be affected

with a public interest. But the reality of the situation is not that

they are industries affected with a public interest and therefore the

State steps in. The actuality rather is that an industry is in a dis-

orderly condition and because of that disorder the State steps in, and

when it does, that industry is affected with a public interest.

I think the common law is pretty clearly with me on that, and I

think the great bulk of the Supreme Court decisions is with me on

that, because there is not a doubt in the world about the constitu-

tionality of the Sherman Act or the Clayton Act or the Federal

Trade Commission Act, and they give the States the right to step in

when it is found that in various ways the interests of the consumers

is affected or the competition between rival business men is affected.

So I would like to have that declaration at the very beginning.

Next, I would like to see a great broadening of the definition of

"unfair competition." Competition is ruthless and competition

without rules of the game becomes very destructive to the interest

of all concerned. There must then, it seems to me, be rules of fair

competition.

But there are three respects in which competition can fail. Com-

petition can fail because of the fact that one business competitor

resorts to practices that are ethically to be frowned upon, and he may

do damage to his competitor or he may even force his competitor to

fall in line. Competition then, must be fair as between the persons

who are engaged in the business struggle.

Again and secondly, competition must be fair to the laborers,

because if one of a number of competitors lowers the wage, which he

could easily do in a condition of great unemployment, or if he works

the laborers long hours, if the margin of profit is very small through-

out that whole industry, and he forces others to come in as the con-

dition of their own survival, it seems to me that such competition is

quite as unfair as competition that simply concerns business rivals.

In the third place, competition must be fair to the consumerâ€”

that is, practices must not be indulged in that will pass on to him.

I raise the question because there has been an interpretation of

certain clauses in the Clayton Act which limit fairness of competition

rather narrowly. You remember probably the Rollodon case, which

affected an obesity cure in which the highest court in the land thought

probably that this is a fake remedy but found that its competitors

also were probably turning out a fake remedy, and inasmuch as they

regarded that clause as simply concerned with the rights of the seller

against seller, they were not going to interfere between this group of

people who were waxing fat at the expense of the public. In this case,

then, they rather narrowly limited that, but they did it in terms of

the interpretation of a statute and not in terms of anything that was

in any sense unfair in that statute, and that of course is well within

your power to amend, so I would like very much to see that conception

of competition rather definitely widened.

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 2055

In the next place, I would like to go further than your bill goes,

Senator Harrison, in requiring information from the industries which

are being controlled, because it seems to me that the information

gathered should be relative to the breadth of the problems that are

taken up, and that that information should be just as broad as the
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problems that we are called upon to settle. In several cases the hands

of N. R. A. have been tied although the problems were quite insistent,

and yet the facts could not be found and the facts were not forth-

coming largely because of little quarrels between the people in the

industry, quarrels of almost negligible importance, compared with the

real value of the facts to the administrative authority.

I think I mentioned before that it seems to me that there should be a

positive injunction against monopoly, for most of these trade prac-

tices grow up within an industry, and when they grow up they grow

up to serve the purposes of the moment. For the most part they

serve the needs of keeping the business alive, keeping it solvent, but as

they grow up without control, they may have antipublic features, and

it seems to me to be quite necessary to see to it that these trade prac-

tices are domesticated to public use.

The Chairman. You would, in the collection of this information,

have industry do that under Government supervision?

Mr. Hamilton. Very definitely.

The Chairman. Would you treat that information as confidential?

Mr. Hamilton. So far as the particular forms are concerned, it

seems to me it ought to be treated quite confidentially. It can be

gathered into a form in which it can be easily released for the benefit of

all concerned.

I have mentioned here the making over of trade practices. In the

same connection, it seems to me it is quite possible for us at least to

begin trying to do something with the larger problem of monopoly,

and Senator, since you have mentioned it, may I bring in again the

matter of the aluminum industry which has been of some sore con-

cern to us for, lo these many months.

The Chairman. And to others for many years. [Laughter.]

Mr. Hamilton. Yes; for many years. And quite a thorn in the

side of the Department of Justice.

Senator Costigan. When you referred to "us", Did you mean the

consumers' representatives?

Mr. Hamilton. No, I mean in this case it has been with the

N. R. A. officially. Of course one great bother in connection with the

antitrust acts has been the impossibility of securing information

which would stand up under the rather strict rules of evidence which

are being interpreted by the courts. Your information may be such

as to persuade me, the information may be such as to convince you,

but yet, nevertheless, there may be technical flaws in it when measured

by rules of evidence that were never intended in their growth to be

applied to the matter investigated. At any rate, the result has been

that although this has been a problem for many years, we found it

almost impossible to do anything with it.

If there is a positive injunction against monopoly in the National

Industrial Recovery Act as well as a mere negative statement to the

effect that nothing therein shall tend to promote monopoly, some-

thing might be done.
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There has been in the coal industry, it seems to me quite necessary

if it can be done with due regard to competitive fuels found necessary

to establish a price floor. In the aluminum industry I should like

to see an attempt made to establish a price ceiling. That, it seems

to me, is an administrative matter and not a judicial matter, and it
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is quite possible that the thing will be attended with fewer hazards

than attend a cause at law in the courts.

Here one of the things we want to do is to secure as wide a use as

possible of commodities. We want a philosophy of plenty and not a

philosophy of scarcity.

Senator King. You do not want to go down to the A. A. A. organi-

zation with that idea.

The Chairman. Do not let us get into that. [Laughter.]

Mr. Hamilton. I think the A. A. A. thought is quite persuasive in

favor of the philosophy of plenty. There are certain particular

exceptions that are quite necessary in order that the philosophy of

plenty in general may realize its real results. Aluminum is certainly

not being widely used at the present time, and it is quite possible that

a control of this kind might put it to wider use.

The Chairman. Is there an Aluminum Code?

Mr. Hamilton. Yes, there is rather a nice story there. I do not

know whether you want to hear it.

The Chairman. I guess we had better not take up the time.

[Laughter.]

Mr. Hamilton. Rather, there was an Aluminum Code. There

is now the remnants of an Aluminum Code.

Senator Costigan. What happened to the Aluminum Code?

Mr. Hamilton. What happened was this. We had an under-

standing with the industry in connection with certain amendments

which would not solve the problem, but which we thought would

supply us with the information which would enable us to make an

intelligent attack upon the problem, and sometime later we found

that it turned out that their understanding of the matter was not

strictly in accord with our understanding of the matter, and the

result was that we could not go on, and then we canceled all of the

provisions of the Aluminum Code with the exception of the labor

provisions, which is the way that the matter stands at this time.

Senator Costigan. Are the labor provisions admirable?

Mr. Hamilton. If you use provisions in other codes as standards,

they are probably admirable.

The Chairman. Did the aluminum industry request price fixing

in their code?

Mr. Hamilton. No; they did not find it necessary to do so.

Senator King. Did any of the monopolies ask for price fixing?

Mr. Hamilton. A monopoly does not have to ask for price fixing

in a code.

The Chairman. Proceed, Doctor.

Mr. Hamilton. What happens in a case of that kind is that there

are understandings behind the scenes and that that usually takes care

of the thing, and very frequently a provision of the code gets blamed

for something which has been in existence for years and years and

which would go on without one at all. Of course, we are finding all

the way through that when there was no N. R. A. people would

blame other conditions, and sometimes even blame themselves. Now
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that there is an N. R. A., there is a sure scapegoat for anything that

goes wrong in your business or in your industry.

The Chairman. Nobody has blamed the N. R. A. with reference

to aluminum prices. [Laughter.]

Proceed.
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Mr. Hamilton. I think that indicates the general lines along which

it seems to me that the thing might be most helpful.

The Chairman. Now you can answer Senator Bang's question.

Senator King. You are familiar with the work of the Federal

Trade Commission, are you not?

Mr. Hamilton. Reasonably so.

Senator King. And the practices which they have denominated as

being injurious and unethical and condemned?

Mr. Hamilton. Yes.

Senator King. Are you familiar with the fact that quite recently

the wholesale druggists met with a representative of the Federal

Trade Commission and set out a code of fair trade practices, or

rather condemned things that were not fair?

Mr. Hamilton. Yes.

Senator King. And are operating fairly well and with a reasonable

degree of certainty in their attempt, and that they are proceeding

along ethical and proper lines? Do you think that that procedure

was wise, and do you not think it might be employed in other ac-

tivities and in other industries? 1

Mr. Hamilton. To that question I would say "yes", but I want

to add one qualification, and that is that there is a little story that

precedes your story. The wholesale druggists came to the N. R. A.,

and the N. R. A. was quite willing to sanction certain trade practices,

I think about the same ones that were sanctioned by the Federal

Trade Commission, but they also insisted upon certain labor standards.

Senator King. Were those taken care of?

Mr. Hamilton. They were quite unacceptable to the wholesale

druggists, and for that reason they went over to the Federal Trade

Commission.

Senator King. But the N. R. A. labor provisions still exist in their

industry? They still exist and they are subject to the wage pro-

visions?

Mr. Hamilton. Yes.

Senator King. As are other industries to the same extent I suppose?

Mr. Hamilton. To the same extent.

Senator King. Do you believe that the bill before us or any bill

should abrogate the Sherman Antitrust Law and the Clayton Act?

Mr. Hamilton. Senator King, I would reply to that and say that

I think that the ends of the act should not be abrogated. I think

the interests of the act are intended to preserve it and it should be

carefully preserved. The whole question in my mind is whether we

can devise better mechanisms than the Antitrust Act for accomplishing

the same purposes.

Senator King. Do you believe that the State should permit industry

either by self-control or with the connivance of the State to establish

monopolies under which the general public would be adversely

affected?

Mr. Hamilton. No; very definitely.
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Senator King. And do you not think that monopoly as a rule is in

the interests of a limited number and that it results in injury to the

masses of the people or to the consumers?

Mr. Hamilton. To that let me say that I should read into an

N. R. A. Act( if one is to be passed, the same ends and values which
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I would read into an Antitrust Act or the Federal Trade Commission

Act. I think the thing has one very constructive advantage over

the others, and that is it gives a chance to work out constructively

problems with the industries themselves; whereas the Federal

Trade Commission and the Department of Justice look down upon

them from aloft. Their attitude is more or less a punitive attitude;

that of the N. R. A., I think, can be made a much more constructive

attitude.

Senator King. Was not that the plan that President Wilson had in

view when the Federal Trade Commission Act was passed?

Mr. Hamilton. I think he did in all probability.

Senator King. That to that organization, industry might go with

a view to determining what would be ethical and fair to industry and

to labor and to the public?

. Mr. Hamilton. Yes.

Senator King. And that certain practices and certain standards

there agreed upon might be the basis of their operation?

Mr. Hamilton. But, of course, this has happened: In the first place

the power of the Federal Trade Commission has been depleted to a

oonsiderable extent by the courts. Take for instance the example of

the Western Meat case, and when it comes to this and the provisions

of the Clayton Act being interpreted to the effect that if one concern

acquires the properties of other concerns, and the monopoly exists

that way, that is all right. But if the little boys whisper together

behind a schoolhouse that is all wrong; because the public is hurt as

much by one practice as it is by the other practice.

Senator King. May I say that there is a measure which has been

drafted, and I prepared one as well as several others, which would

prevent the first thing being done to which you refer, namely, the ab-

sorption or acquisition of the assets, and that might be controlled so

as to make more effective ethical standards and fair and legitimate

competition in industry. You see, in the Federal Trade Commission,

do you not, plus the antitrust laws, the method under which if those

laws are properly interpreted and properly enforced, the public interest

may be protected and industry may have a legitimate and proper

field?

Mr. Hamilton. I should say where the public interest may receive

a measure of protection. I think it is quite possible through the

N. R. A. to add to that, another measure of protection and probably

a more important measure of protection than has yet been achieved

there. It seems to me, Senator King, that as yet we have not anything

too much to be proud of in this country in our control of American

industry. We have been fumbling with the problem. The anti-

trust act is a tentative answer, it is an instrument, it is a mechanism

and not a final answer to the problem.

Senator King. You do not want the corporative state the same as

Mussolini?

Mr. Hamilton. Nothing of that kind.
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Senator Kino. You are not advocating regimentation of conduct?

Mr. Hamilton. Most of those things were invented with the end

in view of lumping all of those problems into one that you can get

an answer to. It is a great deal like the word "socialism" and

"capitalism"â€”words which have been invented to conceal thought
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lems. If our problems are to be solved in this country, they have to

be solved by taking them up one by one by investigation and analysis

and digging things through. The problems of one industry are not

the problems of another industry. It is a great deal, Senator King,

like swapping cooks. You simply get another collection of faults for

the one that you have given up.

Senator King. It gives the stomach a rest perhaps. [Laughter.]

Mr. Hamilton. And these vary a great deal. The N. R. A., and

if I may say one final word, I do not want to take up too much timeâ€”â–

but I think I will agree with Mr. Harriman who preceded me in one

respect, that is, that it is a little wrong to call this a recovery measure,

because the problems were problems which were here a long time

before there was necessity for recovery, and probably our most serious

mistake has been trying to take problems which are essentially problems

of getting industry a little more nearly in order, at a pace of recovery.

It cannot be done that hard. We only started less than 2 years ago.

We knew too little about the problems. All of us were amateurs,

from the President of the United States down to the office boys.

What we need as much as we need a law is a personnel that is

acquainted in a very realistic and actual way with the real conduct of

industry, and that personnel has to be created. It does not exist at

the present time.

The ordinary business man who is very efficient in his own business,

has attempted to run these things in terms of forms he has worked

out there, and a thing which works gloriously in one business, if

all others remain the same, as for instance, restriction of output,

will play havoc if you take the thing in general, and one of the things

which industry has learned has been that the provisions that they were

most insistent upon getting into their codes, of cost formulas and of

the restriction of output and price fixing, have had repercussions

which have accompanied them. That lesson has been learned.

We have learned an enormous amount in the last 18 months, and

remember that we have within less than 21 months been called upon

to do a job which would ordinarily take 2 or 3 decades. It was from

1887 to 1906 before the Interstate Commerce Commission Act

became really effective. The Sherman Antitrust Act was passed

in 1890 and even yet we have not made the thing wholly effective.

I think N. R. A. can do a constructive job that the Federal Trade

Commission and the Department of Justice cannot do, by devising

administrative remedies against monopoly. I think they can also

address themselves to the job of trying to find out why various in-

dustries are not turning out goods in greater abundance and why the

American living standard is as low as it is. That is a long-time job;

it is not a matter of panacea; it is a matter of detailed treatment;

it is a matter of years; and what is needed here is the best law that

you can possibly give us and a personnel which can gradually become

equal to the job, but we are not going to turn any tricks or miracles.

and to prevent us from

real way with real prob-
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Senator King. I am going to introduce into the record a part of

your article.

Mr. Hamilton. All right.

The Chairman. Dr. C. K. Leith, of Madison, Wis.

TESTIMONY OF C. K. LEITH, VICE CHAIRMAN OF PLANNING
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COMMITTEE FOR MINERAL POLICY OF THE NATIONAL RE-

SOURCES BOARD

(Having first been duly sworn by the chairman, Mr. Leith testified

as follows:)

The Chairman. You are chairman of the planning committee for

mineral policy of the National Resources Board?

Mr. Leith. Vice chairman.

The Chairman. Very well, proceed. Have you a written state-

ment?

Mr. Leith. I bave not. I will make my statement brief.

The Chairman. If you can get right to the point of the proposi-

tion, it will be helpful. We have three other witnesses and we want

to finish if we can by 12 o'clock.

Mr. Leith. I might say in opening that I am vice chairman of this

committeeâ€”the active chairmanâ€”Mr. Ickes is the chairman. The

committee was appointed directly by the President, and is also

acting as the mineral section of the National Resources Board. I

am also on the advisory committee of the Bureau of Mines and on

the advisory committee to the raw material section of the War

Department.

Our committee is made up of the officials in Washington having to

do with minerals, the Bureau of Mines, Geological Survey, representa-

tives from the N. R. A., the War Department, Department of Com-

merce, and so on, and we were asked by the President to review all

of the different phases of the mineral policy as it affects these depart-

ments and to formulate a national policy.

I will touch only on the part of our conclusions that deals with the

N. R. A. I may say that we have submitted a preliminary report

to the President through the National Resources Board, and I will

summarize very briefly the parts of it which seem to us to affect your

conclusions about the continuance of the N. R. A.

Our approach is based upon the special characteristics of minerals;

namely, that they are exhaustible and that they are unequally

distributed, not only among the nations but around the country.

The business in minerals is essentially an interstate business and not

intrastate, by the very nature of their concentration in a very few

places. Conservation, then, and national defense are the foundations

of the conclusions that we reach. By conservation we do not mean

hoarding; we mean the efficient use of the minerals.

Senator King. Are you speaking of gold now and silver?

Mr. Leith. Yes; all of them.

Senator King. You do not think we ought to be regimented in

mining silver and gold to increase our monetary stocks?

Mr. Leith. I have not said that we ought to be regimented in any

of them. I will come to that question in a moment, perhaps.

Senator King. Proceed.

INVESTIGATION OF NATIONAL. RECOVEBY ADMINISTRATION 2061

Mr. Leith. Out particular concern in conservation is not the mat-

ter of complete exhaustion of any of our 50 or 60 commercial minerals,

but in the unnecessarily rapid exhaustion of the highest grade and

most cheaply mined, and on that path we are proceeding very rapidly.

We find that, after reviewing all of the mineral industries, there
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are five that stand out as industries showing great wastes, oil, coal,

copper, lead, and zinc. We summarize some of these wastes; they

are not merely a theoretical abstraction but may be reduced to figures.

For instance, in coal, where the actual preventable loss in extraction

as compared with the British practice, as established by sound

engineering appraisal, is 150,000,000 tons of our highest grade coal,

which is about sufficient to supply Germany for a year, and in all of

these minerals

Senator La Follette (interposing). Is that an annual loss, Doctor?

Mr. Leith. An annual loss.

Senator King. That is by reason of leaving the pillars and then

Mr. Leith (interposing). Extracting a smaller percentage than the

best practice makes possible. These are what we call preventable

losses. There are others which are probably not preventable.

Senator King. We lose a great deal, too, by failing to properly

burn the coal. We do not get all of the combustion out of it that we

should.

Mr. Leith. Our figure does not take into account that very large

loss. Prevention of unnecessary loss, then, is our principal concern.

We find that that is not due to lack of knowledge of technological

processes. They have advanced very rapidly. It can be traced

directly to unrestricted and unregulated competition in the manage-

ment of the industry, leading to a surplus of capacity and surplus of

production, and all of the attendant and resulting evils with which

you are all familiar.

We conclude in our report that for these exhaustible resources,

some measure of production control, capacity control, or even price

control may be necessary in the interest of conservation; and I would

like to read into the record if I may a very brief statement which

expresses the principle which we come to after careful study of the

varying conditions in the coal, oil, copper, lead, and zinc industries,

and of certain others to which specific reference is not here made. The

committee makes the following general recommendations for permis-

sive control of production and capacity, where resource waste is

shown to be serious, and where control offers hope of reducing the

waste.

1. The bituminous coal, oil, copper, and lead codes, and the proposed

zinc code, all contain provisions permitting the industry to control

competition in one way or another, under Federal supervision. So

far as controls have been used, the benefits seem to warrant continu-

ance of some such provisions after June 1935. For bituminous coal

and oil, the case for permitting control is clear. For copper, lead, and

zinc, the case is not so evident, but conditions are serious enough to

warrant some modification of the rule of unlimited competition after

the expiration of the National Industrial Recovery Act.

2. While control of production and capacity by most industries is

impracticable, except perhaps in emergencies, such control is in the

public interest where destructive competition causes serious waste of

an irreplaceable resource and endangers living standards of the mine
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workers, whose isolation, relative immobility, and hazardous life,

merit special consideration. In the special case of coal mining pro-

vision for niinimum and maximum prices may also be justified.

3. This committee recommends the consideration of action by

Congress empowering an appropriate agency, or agencies, where re-
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source waste and depression of mine labor standards are found to be

serious, to authorize systems for the control of output or capacity,

or both of them, and where necessary, as in the case of coal mining,

to authorize minimum and maximum prices, and to supervise the

operation of such control. If necessary, the antitrust laws should be

specially amended to permit such action. In framing such legisla-

tion due regard should be had for the competitive interrelations of

coal, oil, gas, and water power and of the nonferrous metals.

4. Authorization of any such system of control by the producers

in an industry should be made contingent upon acceptance of what-

ever safeguards are deemed necessary by Congress to protect the

mine workers and the consuming public, and upon assurance by the

industry concerned that action will be taken to minimize resource

waste.

The question of labor safeguards is a special subject of great im-

portance and involves a clarification of the responsibilities of the

miners as well as protection of their rights and liberties. This sub-

ject will be considered by other agencies of the Government and is

outside the special province of the committee.

Regarding consumer safeguards, the committee feels that when an

industry asks for the privilege of limiting competition, the super-

visory authority should be given power to prescribe forms of accounts,

to require reports, and to modify, disapprove, and review the opera-

tion of any proposal for price, production, or capacity control. At

the same time, producers in the industry may reasonably ask to be

protected against any unfair practices of organized and powerful

consumers.

5. The committee makes no specific recommendations as to which

agencies of the Government should be designated to administer the

plan. The legislation necessary might take the form either of a

separate act applicable to a single industry or of a general enabling act

applicable to the natural resource industries as a group. In the case

of bituminous coal and petroleum, it seems likely that separate

acts might be preferred, to provide for special problems peculiar to

these industries, such as the purchase of marginal mines, or the

establishment of crude-oil quotas. In the case of copper, lead, zinc,

and so forth, the general enabling act might be preferred, leaving each

industry to avail itself of the act and propose a plan of control should

conditions so require.

In view of the common problems of the mining industries, and in

some cases of the competition between them, we would, however,

urge the importance of centering administrative responsibility under

the same general auspices. * * *

(6) Experience under the National Recovery Administration

codes have shown the importance of flexibility and administrative

discretion. We suggest, therefore, that the choice of the particular

method of control in a given case should be left to the administrative

agency in council with the industry concerned, selecting from what-

ever methods may be authorized by Congress the ones best suited to
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the conditions of the industry. This would leave room for modifica-

tion of the method of control in the light of experience and of judicial

interpretation. A plan of control once approved, however, the powers

of the administrative agency to require compliance should be made as

clear and as complete as the constitutional powers of the Federal
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Government permit.

7. In general we recommend the selection of methods which leave a

considerable field of competition among producing units in order to

avoid the artificial maintenance of high-cost marginal enterprises.

That is the statement of the principles of our committee as sub-

mitted to the President and transmitted by him to Congress.

The Chairman. You feel that the codes, so far as these industries

are concerned, have been very beneficial?

Mr. Leith. Yes.

The Chairman. And you very much favor its continuance?

Mr. Leith. Yes; I would like now to bring these principles down

to the particular billâ€”to translate them into terms applicable to the

bill S. 2445.

This is what I have drafted. It is not drafted by our committee,

but it seems to me to express, as I interpret them, the idea of the

committee.

On page 7 of the bill the President is given authority to grant codes

under (c)â€”

to those trades or industries which are now or hereafter subjected to governmental

regulation of prices, services, and methods of operation, as public utilities, or as

natural resource industries (such as, among others, coal, oil, or gas), or because

they are found to be affected with a public interest.

I may say that we find that statement a little obscure. It would

seem as if the natural resources were to be classed as public utilities

before they may come under that category, and our suggestion is to

cut out the reference to resource industries in that section and add

another section Dâ€”to express more clearly the purpose of the act as

applied to these limited natural resources:

or (D) to industries engaged in the extraction of limited natuial resources where

the President finds: (1) that unregulated competition has caused and will cause

serious waste of an irreplacable resource; (2) that stabilization of supply and

demand by control of production, price, and capacity will aid in reducing waste;

(3) that the proposed code contains such additional provisions for the improve-

ment of technical standards and the elimination of wasteful practices as seem to

him reasonably attainable; and (4) that the proposed code contains provisions for

the fixing of maximum prices, if necessary, by a public authority sufficient to

protect consumers against unreasonable advance in price.

We do not name the particular resources because to do so would

in a sense pre-judge their classification. However, we have in mind

particularly coal, oil and gas, copper, lead, and zinc. Possibly other

resources, such as timber, could be included in this section.

In view of the Supreme Court's decision, we have in mind also

that from the standpoint of minerals, this section should be strength-

ened perhaps by a statement of purposes that minerals are invested

with a public interest, that the industry is substantially interstate in

nature, and furthermore that the public has a special stake in these

particular commodities, because of the necessity of conservation.

Please note that our recommendation refers only to "Codes of Fair

Competition " to be made on application by the industries to the Presi-

dent. Our Committee has taken no position on the later section (page
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9 of the bill) conferring right on the President to impose codes because

of waste of natural resources.

Senator LaFollette. Are there any other sections of the report

which you think might be helpful to the committee and should go

into the record?
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Mr. Leith. I think there are. The entire report is short.

Senator LaFollette. I suggest that it be incorporated, at the

conclusion of your testimony.

The Chairman. That may be done. The committee will recess

until 2 o'clock this afternoon to meet in the District of Columbia

Committee Room.

(Whereupon at 11:55 a. m. recess was taken until 2 o'clock of the

same day.)

(The following is the report of the Planning Committee for Mineral

Policy of the National Resources Board subsequently submitted by

Mr. Leith.)

NATIONAL RESOURCES BOARDâ€”A REPORT ON NATIONAL

PLANNING AND PUBLIC WORKS IN RELATION TO NATURAL

RESOURCES AND INCLUDING LAND USE AND WATER RE-

SOURCES WITH FINDING AND RECOMMENDATIONS

Part IV. Report op the Planning Committee for Mineral Policy

To the Chairman, The National Resources Board.

Dear Sir: In response to the request of the National Planning Board, there

is herewith presented a preliminary report of the Planning Committee for Mineral

Policy, appointed by the President April 7, 1934, to be included as a part of a

report of the National Resources Board to the President.

The present report is a preliminary statement of the major elements of policy,

with recommendations for action on a few of them, but without specific recom-

mendations on many questions that are still under consideration.

At a later date the committee plans to prepare a fuller report for submission

to the President.

The committee wishes to acknowledge the cordial cooperation of all the official

agencies in the Government concerned with minerals. These include the Bureau

of Mines, the United States Geological Survey, the Bureau of Foreign and Do-

mestic Commerce, the Economic Adviser's Office of the State Department, the

Office of the Special Adviser to the President on Foreign Trade, the Tariff Com-

mission, the Industrial Planning Branch of the War Department, the Petroleum

Administrative Board, the Science Advisory Board, and the Division of Research

and Planning of the N. R. A. We are particularly indebted to F. G. Tryon,

0. E. Kiessling, A. G. White, D. F. Kneipp, C. E. Stuart, J. W. Frey, R. J. Lund,

R. A. Cattell, Daniel Harrington, G. S. Rice, Herman Stabler, J. D. Northrop,

and D. F. Hewett. Also there have been individual conferences with leaders in

the mineral industries, but limitation of time on this preliminary report had made

it impossible to extend these conferences as far into the industries as is hoped

for later.

Respectfully submitted.

C. K. Leith, Vice Chairman. Leon Henderson.
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PLANNING COMMITTEE FOR MINERAL POLICY

Herbert Feis.

John W. Finch.
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C. T. Harris, Jr.

W. C. Mendenhall.
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Wayne C. Taylor.
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Introductory Summary

â€¢ -i . â€¢;

SALIENT FEATURES OP REPORT 1

(1) The fact that mineral resources are exhaustible and irreplaceable is an

essential consideration in a national mineral policy. Conservation is defined and
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analyzed. Better coordination of private and public effort is required.

(2) Consumption forecasts are the cornerstone of planning.

(3) Need for control of production, price, or capacity discussed for oil, coal,

copper, lead, and zinc, without specific recommendations as to kind of measures.

Need is clearly established for coal and oil. Enabling legislation recommended.

(4) For minerals in deficient supply within the United States, encourage devel-

opment. Methods are specified. Discourage use of tariffs as a method.

(5) Minerals and the problem of monopoly are discussed. Antitrust law

should be retained and vigorously enforced, with provision for authorizing collec-

tive action to control wasteful competition under public supervision.

(6) Possible extension of leasing laws on public lands to cover all minerals,

except for that portion of Alaska outside of the national forests.

(7) Broad extension of Government or State ownership is not approved, with

special exceptions.

(8) Development of submarginal deposits is to be encouraged only for minerals

in deficient supply. Necessity of making provision for permanently stranded

mining populations. Relation to land-use planning indicated.

(9) Taxation. Discovery and depletion allowances in income tax, designed to

encourage development of minerals, to be studied as to their effect on the problem

of production control. Anticonservational effects of State ad valorem taxes on

reserves are discussed; study to be made of possible revision.

(10) States should be encouraged to exercise their constitutional authority to

prevent resource waste by use of the police power.

(11) Government to sponsor scientific and engineering attack on problems of

conservation and cost reduction.

(12) Safety and health of mine workers. Protection a primary obligation of

Government.

(13) Federal agencies of mineral administration and their possible organization

discussed.

(14) Foreign policy to be based on grouping of minerals into those in deficient

supply and those in exportable surplus. Kinds of policy recommended for each

of these groups.

(15) Imported minerals and national defense. Necessary to provide stocks of

certain minerals now lacking in this country.

(16) Mineral tariff policy and reciprocal trade agreements to be considered in

light of occurrence and extent of domestic reserves.

(17) Continue to seek equality of opportunity for American nationals in

development of needed supplies abroad.

Section I. The Need of a National Policy

The United States leads the world in variety and abundance of its mineral de-

posits. No similar area contains as great a number of mineral deposits of such

large size, high grade, and easy accessibility. It produces about 40 percent of the

value of the world mineral production from within its own borders, and its com-

mercial control of mineral resources in foreign countries brings its proportion of the

world total up to 50 percent. It has shared with the British Empire in the exploi-

tation of over three-quarters of the world's minerals. Through its use of mineral

fuels and water powers, it produces nearly half of the mechanical energy of the

world. Minerals account for about 40 percent of the value of the annual product

of natural resources in the United States, which include its agriculture, forests,

and water powers. In 1929 the mineral industries employed more than a million

men and reported products to the value of nearly 6 billion dollars.

Mining is the stepchild of our economy. Rightfully it is coordinate with agricul-

ture and manufacture; actually, it receives insufficient attention. Ours is the

age of the power machine and the minerals furnish both the power and the machine.

Not only is the United States the largest producer of minerals, it is also the largest

consumer. Our per capita requirements of metal and fuel far exceed those of

any other nation. Until recently consumption has increased like a sum at

compound interest, so that in the last 30 years we have used more oil and coal,

iron, and copper than in our entire previous history. While the rate of increase

> An abstract of the Committee's report will be found on pp. 32 to 35.
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slowed down after the war and while consumption is now reduced by the depres-

sion, the future of our industries depends on an abundance of cheap metal and

cheap fuel.

In the happy stage of skimming the cream of the resources, the Nation has

taken its abundance of mineral supplies as a matter of course. But as we pass
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into the stage of maturity it is evident that the spendthrift habits and impetuous

expansion of the pioneer days must give way to a more orderly and less wasteful

development. The great mineral industries of the United States have been built

up through individual initiative, with little social direction or control. Until

recently it has been assumed that private enterprise required no guidance in devel-

oping the national resources and needed no help from Government. The World

War, however, made people acutely conscious of their dependence on the minerals,

and in the case of the fuels led to an elaborate machinery of wartime control.

Following the war expansion came a difficult readjustment. Abroad, our trade in

minerals was disturbed by the tide of economic nationalism, expressed in the

spread of public controls of one kind or another. At home, coal, oil, and certain of

the metals struggled with an unmanageable surplus of plant capacity. The diffi-

culties of the mineral industries were brought to a crisis by the great depression.

The situation calls for review, to see whether it warrants better coordination of

national policy in the public interest. The following report considers this question.

We shall make no attempt to discuss the many economic and social conditions

that affect mining in common with other industries. The Nation's interest cen-

ters very largely around the 1,000,000 men and their families who are dependent

on the mines for a living. The public is rightly concerned with the arduous life

of the mine workers, their isolation, and their long struggle for the right of collec-

tive bargaining; with the immense fluctuations in employment; with living condi-

tions that are sometimes healthful and comfortable, yet sometimes miserably poor.

The committee is informed that the questions of employer-employee relations and

of economic security for the unemployed and the aged are being considered by

other agencies and are outside its terms of reference. We cannot, however, for-

bear a consideration of the stranded populations in some mining districts or of the

special problem of health and safety. In general, the task assigned to this com-

mittee deals with mineral technology and markets. Yet the economic stability

which we find the most urgent first step in preventing resource waste is also a

prerequisite to ameliorating the lot of the mine workers.

Our discussion is concerned primarily with questions of policy arising from the

inherent characteristics of mineral resources. Among these characteristics are:

(1) That minerals are exhaustible and nonreproducible; (2) that some minerals do

not exist in the United States in quantities adequate for national welfare; (3)

that others exist in present surplus; (4) that geographic distribution is fixed by

nature and cannot be changed by enactment, thereby determining trade routes

and trade areas, both domestic and foreign; (5) that there are special hazards,

both physical and economic, in mining; (6) that closing down a mine may result

in losses far more serious than closing down a factory. The outstanding public

problem arising out of these conditions is that of conservation. By conservation

of minerals, we mean not hoarding, but orderly and efficient use in the interest

of national welfare, both in war and peace, without unnecessary waste either of

the physical resources themselves or of the human elements involved in their

extraction.

The task in mineral conservation now before the Nation is to take up and carry

forward the work begun under the leadership of President Theodore Roosevelt

30 years ago. The original conservation movement had two major objectives;

(1) Protection of the public domain against despoiling by private interests, and

(2) prevention of physical waste. Indignant at the frauds and evasions practiced

under the old land laws, the friends of conservation attacked the first objective

with zeal and vigor. Unappropriated mineral-bearing lands (except for the

metals which were open to location as before) were withdrawn from settlement

pending their classification and the enactment of new legislation. After prolonged

debate, Congress passed a group of leasing acts, including the Alaskan coal land

act of 1014 and the mineral leasing act of 1920, opening deposits of coal, oil, gas,

phosphate, and salines on the public domain to prospecting and leasing with pay-

ment of royalty to the United States. With the passage of these laws, the first

objective of the conservation movement was largely attained, so far as minerals

were concerned, though there will always remain the task of vigilant and courage-

ous administration.

But with respect to the second objectiveâ€”the prevention of physical wasteâ€”

much remains to be done. Great and encouraging savings have indeed been made
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by engineers and scientists. Thus, the invention of the process of flotation has

recovered large quantities of metal formerly wasted. In the production of oil,

the technical men have learned how to cement wells against infiltration of salt

water, how to utilize the lifting power of the imprisoned gas to increase the yield

of oil, and have carried the maximum depth of drilling from 3,000 to 10,000 feet.
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The cracking process has doubled and trebled the percentage of gasoline obtain-

able from the crude. In the field of power generation, the fuel engineers have

reduced the average consumption of coal from 5.3 pounds per kilowatt-hour in

1908 to 1.5 in 1933. These and other brilliant technical achievements have made

available deposits formerly considered unminable and have greatly prolonged the

life of out limited reserves. Among other things, they have shown the wisdom of

conservation, for a barrel of oil saved for use today will generate four times as

many horsepower-hours of work as it could have done 30 years ago.

But, as regards the waste of resources associated with the economic organization

of mining, inadequate progress has been made. The waste of gas, oil, and coal

now going on which is directly ascribable to the destructive competition charac-

teristic of these industries, deserves the measured use of the word "intolerable."

These wastes are not due to lack of engineering knowledgeâ€”our mining engineers

and oil technologists are the best in the world. They are due rather to continu-

ance of the literal application of the rule of competition to the development of

these resources, and also, the special case of oil and gas, to the conflict between in

the legal facts of surface ownership and the natural facts of geology. The present-

day problem of conservation is to encourage an organization of industry that

will control competitive waste. It involves, in the case of oil and gas, using the

States' police powers to prohibit preventable waste and substituting the principle

of the equitable share in the common reservoir for the judicial "law of capture."

It involves permitting the control of production, stocks, capacity, and perhaps of

price, under public supervision, by methods hitherto thought to be forbidden

under the antitrust laws. The Nation must learn that the rule of uncontrolled

competition applied to certain resources leads to excessive waste. The greatest

single task of conservation is to insure economic stability in the mineral industries.

There is a wide-spread impression that waste is a thing of the past. Every

schoolboy is taught how our pioneering fathers burned natural gas in great open

torches 50 years ago. In point of fact, the wastes of that time were probably

small compared with what is going on in the month of October 1934. As this

report is written, in one field in the United States a billion cubic feet of natural

is being blown into the air daily. That is gas enough to supply the United

gdom twice over. It is forty times as much gas as all the [Scandinavian

countries use together. It is almost enough to supply every householder in the

United States now consuming either natural or manufactured gas. The only use

made of this particular gas is to strip it for the tiny fraction of gasoline which it

contains, and this at a time when the supply of gasoline from other sources is

already so great that measures to limit production are thought to be necessary.

Similar wastes, though fortunately on a smaller scale, are going on in other gas

fields and in other industries, to which we shall later refer. It is probable that

during the time it would take the ordinary person to read over this report, enough

fuel will have been wasted in our gas and oil fields and coal mines to keep at least

10,000 relief familes warm during the coming winter.

Were our resources unlimited, such losses might seem excusable. The facts

are otherwise. Despite the difficulties of estimating reserves and the shortcomings

of some past efforts, it is the consensus of geologists that the principal mineral

regions have now been found; their general extent is known; in many cases their

size has been measured. The geologic and geographic limitations upon further

large developments are becoming fairly definitely understood. The rapid increase

in the scale of production in the last few decades brings a new perspective into

our judgment as to what constitutes adequate reserves. It is now established

beyond reasonable doubt that the United States is deficient in many minerals

necessary for industry, both in respect to present and to future requirements;

that for others the supply is limited to a decade or a few decades; that, aside from

the building materials, only a few of the minerals, such as coal and iron, exist in

quantities sufficient to supply the Nation for long periods of 100 years or more,

and even these are more limited in regard to the higher grade reserves. Present

overdevelopment of some minerals has tended to obscure the central and domi-

nant fact that, in relation to what we hope will be the life of the Nation, our

mineral supplies are too limited to excuse the wasteful exploitation that now

often prevails.
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In approaching the problem of a national mineral policy, the committee starts

with recognition of the fact that private industry has successfully developed the

minerals of the United States to an extent never before approximated in the

world; that the job on the whole has been done efficiently and without greater

wastes or mistakes than were more or less inevitable under existing conditions of
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enforced competition and widely scattered ownership of the resources; that the

desire for efficiency and profit has been mainly responsible for the great gains is

conservational practice already made; that the nature and immense diversity of

the problemsâ€”scientific, technical, economic, and socialâ€”have required a variety,

elasticity, and boldness of attack scarcely possible under bureaucratic control,

even if it be assumed that such control were competent, honest, and not hampered

by shifting political currents. American consumers have been furnished the

cheapest fuel and some of the cheapest metal in the world. The output per

worker in the mines of the United States is generally far higher than in foreign

countries. We believe that the record of the mineral industry in the United

States warrants the presumption that it should continue to develop under

private initiative. However, we also believe that mineral reserves are vested

with a public interest which justifies extension of public supervision to those

specific conditions affecting our mineral industries, which are distinctly detri-

mental both to the public and to the industries themselves, and which seem

beyond the power of the industries themselves to remedy.

Soon after the passage of the National Industrial Recovery Act, several of the

mineral industries embraced the opportunity to undertake collective action,

under the public guidance and supervision afforded by the new law. Problems

were taken up, in cooperation with the Government, which either because of the

prohibitions of the antitrust laws or because of economic conditions associated

with the depression had proved beyond their own capacity to master. It is

mainly the conservational aspects of these questions that the committee has in

mind in its discussion of possible extension of public regulation or control, Federal

or State. By public control we mean not so much the forcible public interference

with private business, as the addition of safeguards and powers to enable industry

itself to act collectively, where necessary, in order to avoid the wastes, physical

and social, of destructive competition.

Many agencies of Government, Federal, and State, permanent and emergency,

touch the problem of conservation in one way or another, and progress has been

made in the solution of the problems of individual industries. The various

agencies now attempting to formulate a national program for land use are neces-

sarily giving some thought to the minerals. The National Industrial Recovery

Act is designed, among other things, to conserve natural resources, as well as

human resources, and notable progress has been made in conserving oil. How-

ever, only a start has been made. Neither the N. R. A. nor any other agency has

worked out the guiding principles, and naturally there is no consistent plan

common to all of the agencies. The complex interrelationships of minerals have

scarcely been considered. No individual policy for coal, oil, or gas, for instance,

can be worked out or administered without consideration of their interrelations

in a highly competitive fuel market. The same is true of the shifts in demand

and the substitutions which are taking place among the major metals. A similar

lack of a unified approach characterizes our activities touching minerals in the

foreign field. All agencies of the Government dealing with foreign trade, or with

national defense, are concerned with the minerals, yet policies hitherto have all

too often been haphazard and even contradictory. Tariffs and reciprocal trade

agreements, commercial treaties, foreign concessions and investments, the Amer-

ican attitude toward the "open door", all need review in the light of our present

supplies and future reserves of the minerals.

Long-range considerations will dominate the discussion, though the special

conditions of the depression cannot be overlooked. We shall consider first the

problems raised in the domestic field, and then take up those in the foreign field.

Section II. Policy in the Domestic Field

I. Depletion and the Growing Handicaps of Mining

In the domestic field the central problem is the wise use of the national inheri-

tance with regard not merely to the prosperity of the mining companies but the

welfare of the army of mine workers and the long-time interest of the consuming

public. Here the problem centers around the facts of limited occurrence and

exhaustibility. At the moment attention of the mineral industries is preoccupied

with the handling of an embarrassing surplus, but the surplus is a short-time
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problem, in itself causing waste of the resources through destructive competition

and thereby intensifying the long-time problem of mineral depletion.

The real significance of mineral exhaustibility is the tendency to force an

increase in cost. When the Nation became conscious about the turn of the

century that its mineral reserves were not inexhaustible, men pictured a day of

wrath when all the coal and all the iron would be consumed. Then when the
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looked-for shortage did not occur, a feeling rose that conservation was a cry of

"Wolf" and a reaction set in. To get a rational picture of the problem of conser-

vation, it must be fixed in mind that the danger is not absolute exhaustion in

some distant future, but rather an early increase in cost through depletion of the

rich and accessible deposits. The mines grow deeper and the ore bodies leaner.

Exhaustion of thick coal beds forces the use of thin ones. Once famous districts

pass into decay, and except as the discovery of new deposits or the advance of

technology offsets the growing difficulties of nature, costs tend to increase. The

American people have attacked their unique endowment with an energy and also

with an impetuosity hardly equalled in the world's history. Thus far, as the old

areas of production were exhausted, new sources of supply have been at hand,

technology has been gaining over the forces of nature, and on the average, costs

have been going down. The immediate outlook is abundance of the principal

mineral raw materials at declining cost.

But if a longer view is taken, the outlook is a formidable increase in the physical

handicaps of mining and a rise in costs. Already signs begin to appear that

domestic industries are feeling the pinch of competition and finding it difficult

to meet the pressure emanating from younger countries that are still discovering

new resources. For the construction materialsâ€”stone, clay, sand, and other

earth productsâ€”our reserves are indeed inexhaustible. But for the metals and

fuels, despite a magnificent endowment, depletion is further advanced than even

mining men generally realize.

Of the 33 metal-mining districts that have yielded the greatest wealth to date,

only 5 have been discovered since 1900, and none at all since 1907.3 In gold the

peak of American production was passed in 1915, and despite the enormous

stimulus of falling commodity prices and devaluation of the dollar, production

today is still far below the pre-war level. In silver, also, we seem to have passed

the peak. Large supplies are indeed assured as a byproduct of the winning of the

base metals, yet where will be found the camps to take the place of the Comstock

Lode or Leadville? In the mining of copper the riches of Utah and of the South-

west obscure the troubles of Michigan and Butte. The mines of Michigan have

gone a mile below the surface, by far the deepest copper mines in all the world,

and at those depths, despite the ablest of engineering, they are quite unable to

compete with many low-cost districts here and abroad. Hence the telltale

demand for a tariff. In lead and zinc depletion is far advanced, and despite large

known reserves, the geologist would find it hard to tell where the supplies of 20

years hence will be found. In iron ore the incomparable Mesabi range, opened

In 1893, has ajready yielded nearly half of its really high-grade ore, and the rest

will hardly last another 40 years, though fortunately there are huge tonnages of

low grade.

In the oil industry the glut produced by east Texas makes us forget the hun-

dreds of dead or dying pools in other areas. It now appears that American oil

deposits may not be the world's greatest; our distinction seems likely to be

rather that we have used them up the fastest. In the Appalachians, Illinois,

Indiana, and many of the earlier districts of the midcontinent and California,

there is small prospect of new discoveries to offset the advance of depletion. A

similar condition prevails in natural gas. The youthful vigor of the astonishing

fields of the Southwest hides the decline of many eastern districts and the death

of the Indiana gas belt.

Even if one turns to coal mining, he finds signs that point along the same road.

The anthracite fields of Pennsylvania, home of our highest-priced coals, are 29

percent exhausted, and already the industry has passed into the stage of increas-

ing costs. In the bituminous fields there are indeed stupendous reserves of low-

grade coals, yet in many of the high-grade seams depletion is far advanced. The

glories of the Moshannon bed are a memory. Only a few acres of virgin coal

remain in the famous Big Vein of Georges Creek. " The life of the Pocahontas

and New River coals is good for two and a half generations, that of the Pitts-

burgh seam in Pennsylvania for perhaps three.

'The reference is to date of first discovery of the district, not necessarily to beginning of production.

In several of these major districts there have of course been notable extensions, such as th" Picher field in the

Tri-State zinc and lend district.
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The experience of England shows how early in the exploitation of a mineral

resource the stage of increasing cost may arrive. In the first half of the nine-

teenth century, the United Kingdom led the world, not only in coal and iron but

in the production of copper, lead, zinc, and tin. In none of these metals are

Britain^ reserves wholly exhausted; yet the mining of copper and zinc has all

but ceased and that of lead is small. The mining of tin continues but only in
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declining volume. In coal, according to the very careful estimates of the British

geologists, only 7 percent of the original reserve in the United Kingdom has thus

far been removed. Yet, in the course of winning that 7 percent, the British

miners have been forced to work at depths as great as 3,700 feet and to use, at

shallower depths, seams as thin as 14 inches. If such be the cost of winning the

7th percent, what will be the cost of the 97th percent? Largely because of these

handicapsâ€”though partly because of less effective use of machineryâ€”the British

miner produces only about a fourth as much as the American miner. The result

is twofold: The British miner receives less for his labor and the British consumer

must pay more at the pit-head for his coal. A ton of soft coal in America costs

1.7 hours of labor; in England, 7.6 hours. The increasing difficulties in the Brit-

ish coal mines have long since absorbed the gains of technology, and the output

per worker has been falling since the eighties. A land in the stage of increasing

costs of mining is hard pressed in competing with some newer lands in the fortu-

nate stage of declining costs.

American mining is starting on the same road. Symptoms of advancing age

are becoming clear. Production of key minerals shows signs of migrating to

newer countries. Mineral exports are declining in relation to mineral imports.

Until recently most of our larger mineral industries were content to remain upon

the free list, amply able to compete in the world market. But in 1932, three of

the largestâ€”-anthracite, copper, and petroleumâ€”asked for and received protec-

tion. Today 63 percent of our mineral production has sheltered itself behind the

wall of a protective tariff. The handicaps of thinner beds, leaner ores, and growing

depth are beginning to be felt. The problem of conservation is not to prepare

for a day centuries hence when all the fuel and metal shall be gone, but to min-

imize the readjustment to a stage of increasing cost which in the older lands has

already arrived and in the United States is only a matter of time.

What is to be done? The broad answer is clear: Eliminate waste and improve

mineral technology.

An economic organization of the mineral industries must be encouraged that

will minimize the resource wastes and the business losses of destructive competi-

tion. Tax, tariff, and public-land policies should be reviewed in the light of their

effects on resource use, and conservation. The States should be encouraged to

use their constitutional authority to prohibit waste by the exercise of the police

power. The arts of exploration, mining, and metallurgy must be fostered so as

to offset the progress of exhaustion and the growing obstacles of nature. In all

such action the liberties, health, and living standards of the mine workers must be

guarded as a primary obligation..

Unless these things can be done, the menace of increasing costs, in time, will

handicap American producers, press heavily on miners' wages, raise costs of the

raw materials of industry, and in many indirect ways work to handicap the na-

tional welfare.

II. Forecasts op Mineral Consumption

Wise use of the national resources requires a knowledge of demand. Develop

ment of mines in excess of demand forces resource waste, capital loss, and irregu-

lar employment, and among the major causes of overdevelopment has been the

lack of any clear picture of future requirements. Development programs have

not been based on any common agreement as to the capacity necessary. We

recommend the establishment of consumption forecasts, periodically checked and

revised, to serve as a guide for current production and for investment in plant

facilities.

Until recently our rapid industrial growth created such ever-mounting demand

for minerals that in many cases the existence of an adequate market has been

assumed, and attention has been centered mainly upon the finding and develop-

ment of new deposits. Almost any mine sooner or later found an outlet for its

product. Explorers, promoters, and their backers, as a class, have given very

little attention to the possible limitation of the market for anything they might

find or develop. Even the well-organized industries have been slow to realize

that fundamental changes in demand are taking place.
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The need of forecasts and the possibilities of basing them on past trends may be

illustrated by production trends of the fuels and the major metals. For 2 or 3

decades preceding the war, consumption of all the principal minerals expanded

rapidlyâ€”faster than the populationâ€”and it was a common belief that this

expansion would continue indefinitely. This was a period during which many

small mineral enterprises were consolidated into large units, and large capital was
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drawn in. Banks insisted on ample reserves of raw materials as a basis of

financing. Holdings of reserves were sometimes augmented for trading purposes

by companies contemplating merger. Manufacturers and distributors reached

out for their own mineral supplies. As the commercial units grew larger, it be-

came necessary to plan further ahead for capacity and reserves. The result was

ever-increasing speed of exploration and development.

After 1914 growth was further stimulated by the World War. The munitions

demand affected nearly all the minerals, and some were further boomed by the

blockade of major sources of supply outside the United States. In many indus-

tries the war led to a huge increase of capacity, especially in zinc, copper, and

bituminous coal.

After the Armistice, the industries which had been most stimulated by the war

experienced a sharp reaction. The high prices of 1916-18 had brought on other

changes beside expansion of capacity, such as substitution and economies in use.

In iron ore, anthracite, and bituminous coal, for example, production has never

again equaled the war peak. In copper, the smelter output from domestic ores

did not regain the war level until 1929. Yet in many cases, the expectations of

mining men continued to center on a projection of the pre-war curve. Thus in

iron, the overdevelopment of mine capacity, which in some way must now be

liquidated, is fairly measured by the gap between the projected pre-war trend and

the actual trend. There were, of course, many other minerals, such as oil,

natural gas, and sulphur, the demand for which continued to grow by leaps and

bounds up to the coming of the great depression. In fact, the great majority of

the domestic mineral industries established new peaks of production in the years

1926-30. Yet the experience of iron, coal, and copper suggests that a gradual

flattening of consumption curves is to be looked for by other mineral industries

even on return of normal business. Few subjects are of greater importance to

any industry than the future of consumption.

No attempt will be made here to analyze all of the reasons for such changes in

demand. Their existence only is emphasized. Study of industries concerned

shows many detailed causes for these changesâ€”technological advances, more effi-

cient utilization, increasing use of scrap, changing habits of consumption, ap-

proaching saturation or decline in the demand for certain industrial products,

slowing down of the acceleration of population growth, and other factors. All

of these elements are capable of analysis in forecasting of trends. The flattening

of production curves is not a special case applying to minerals alone, nor is it

merely a temporary change due to the depression. Many other economic and

social phenomena show a similar tendency toward retardation of earlier rates of

growth.

General recognition of this fact by the industries affected has been very slow.

Even yet the fundamental change in conditions is not everywhere recognized.

The old psychology of indefinite expansion persists. There have been such wide

fluctuations in annual demand over the last 20 years as to obscure the general

trend, making it easy to assume that each year was abnormal and that in time

consumption would come back to a scale indicated by the projection of the rapidly

rising pre-war curve of mineral demand.

Far-sighted leaders of these industries, however, are awake to the need of fore-

casting consumption in the light of the changing conditions. Long-time forecasts

are needed for such light as can be thrown on the problems of planning invest-

ment in plant capacity. Short-time forecasts are essential in the effort to bal-

ance current production with market needs. The value of such forecasts has been

seen for some time, but up to the present collective action by the industries has

been handicapped by the fear that it might be construed as conspiracy in restraint

of trade under the antitrust law, by the lack of authority to secure comprehensive

data, and by doubts as to the accuracy of some of the figures furnished bj inter-

ested parties. Furthermore, estimates made by producers have on the whole

lacked the check of similar estimates from the side of the consumers, who alone

were in position to supply some of the data essential to the analysis.

In the opinion of your committee forecasts of mineral consumption are a proper

function of Government. A Government agency with power to require reports,

working in friendly cooperation with the mineral industries through their trade
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institutes, and wherever possible with consumer organizations, or purchasing

associations, would be able to secure complete figures from all sources. It is

obvious that a record of consumption is esential to such a forecast. Individual

returns should be held confidential, but the final estimates should be reviewed

jointly by the Government agency in conference with representatives of producer

and consumer organizations. Under this arrangement, the participation of the
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Government would insure freedom from bias, and the presence of business men

representing both sides of the market would add confidence in the reliability of

the forecasts. The estimates would command attention and respect, not only

from industry but from that part of the general public which occasionally specu-

lates in mineral development.

Oil is the only mineral for which the Government has thus far attempted such

forecasts, and the experience with that commodity, starting with estimates by the

Federal Oil Conservation Board in 1930 and continued under the present Petro-

leum Administrative Board, seems to demonstrate the feasibility of Government

estimates for other minerals. There is general testimony from the oil industry

that the inauguration of these estimates constituted a very important step

toward conservation. While production has often overshot the mark thus set

up, a, definite objective has been in view for the first time, and it has served as a

guide for all of the efforts to balance production and consumption that have since

been made by the industry, by the States, and by the Federal Government.

Your committee recommends the regular issuance of similar forecasts of the

demand for coal, copper, lead, and zinc. These are the minerals, in addition to

oil, which are most afflicted with troubles of surplus, and consumption estimates

are a first and immediate requirement in any attempt to balance production with

consumption. For other minerals the need of forecasts seems less urgent, but

as circumstances require, these also should be covered. Even without measures

for production control, we believe that widely known official forecasts will go far

toward discouraging unwise expansion of capacity, as financial support for new

enterprises in fields already overdeveloped would be more difficult to obtain.

The committee is aware that all forecasting necessarily involves an element of

hazard. Short-time forecasts are obviously much affected by the business cyclt

by the export market, and (in the case of fuels) by the weather. Long-time

forecasts are dependent on the future of business, on technologic change, ana

many special factors. Any forecast, therefore, should state the assumptions on

which it is based and the range of probable error, and should be revised periodically

in the light of changing conditions. As industries mature, their characteristic

growth trends become clearer, and even in long-range forecasts it seems possible

to indicate upper limits not for particular years but for periods of the length

involved in planning large-scale capital investments. Responsibility for decision

remains with the individual executive, but we believe his decision will be wiser if

made in the light of the collective judgment of trade experts and a Government

agency studying all the facts.

The proper agency for this work would seem to be the Bureau of Mines working

in cooperation with the Geological Survey and Bureau of Foreign and Domestic

Commerce. These agencies already have experienced personnel and much of

the necessary information, and at comparatively small expense could build up

staffs and records to undertake the task.

iii. conservational problems arising from surplus of production or

Plant Capacity

Foremost among the problems of conservation is the prevention of resource

waste and associated social and economic disorder caused by the destructive

competition characteristic of those minerals with a surplus of plant capacity or

production. It may seem a paradox but it is a fact that resource loss is most

serious in the same industries, such as coal and oil, where attention at the moment

is centered on the disposal of an embarrassing surplus. In this group the prob-

lem of conservation is less one of technology than of economics. The task before

the Nation is to help these industries to prevent competitive waste, bring supply

in balance with requirements, stabilize employment, limit cutthroat competition,

and, by achieving some measure of stability, permit the savings in the underlying

resource which technology has already shown to be possible. It involves con-

sidering the control of production, of capacity, of stocks, and often of price by

methods which traditionally have been thought forbidden by the antitrust laws.

It involves recognition of the competition between mineral industries, as in the

fuel and power group, as well as within them.

1. CONSERVATION AND PRODUCTION CONTROL
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While it is clearly inadvisable to authorize price-fixing and limitation of output

in the great majority of our industries, such as general manufacturing and trade,

it may prove to be wise, under the necessary public supervision, in those industries

involving natural-resource waste. Even during the present emergency, the

N. R. A. has recognized a distinction between business in general and industries

involving a problem in conservation. The Nation must learn that in some cir-
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cumstances competition leads to waste that we can ill afford.

A review of the mineral industries shows that troubles of surplus are wide-

spread, but most acute in coal and oil. They are present, though less acute, in

iron, copper, lead, and zinc.

While there has been large overdevelopment of iron-ore capacity, there has been

no difficulty in holding production reasonably in line with consumption or in

stabilizing prices, because of the fact that nearly all of the mines are captive and

also because of the concentration of ownership in a few companies. These com-

panies will take a large loss, because their overestimates of future demand have

led to a great excess of mine capacity. However, it is not apparent that Govern-

ment cooperation is needed to effect conservation of the resources, though it may

be needed for rehabilitation of unemployed workers and safeguarding the welfare

of labor. Problems of the type involved in the concentrated ownership of the

mines are discussed in sections II, V.

For the other fiveâ€”coal, oil, copper, lead, and zincâ€”experience has thus far

shown that the industries acting alone have been unable to prevent dissipation of

resources or economic and social distress. Already, under the National Indus-

trial Recovery Act, several of these industries are asking Government approval

of various measures designed to stabilize supply and price, to control excessive

stocks, or otherwise to set bounds to competition. Their leaders desire to con-

tinue the effort at stabilization in some form, and it is in the public interest to

encourage them to do so. Each of the five listed has its own distinctive problems,

sharply differing from those of the others, but all present in some degree the com-

mon problem of control of destructive competition.

2. BITTTOINOUB COAL1

Need for stabilization.â€”The mineral fuels are subject to a high degree of substi-

tution and interindustry competition. The bituminous-coal industry, as the

oldest and most important source of energy, has suffered loss of markets to oil,

natural gas, and water power. Competition within the industry has always been

intense because of the widely scattered reserves and the thousands of producing

units. Rivalries between districts and the legal obstacles of the antitrust laws

have hitherto prevented any form of centralized organization.

Lack of adequate profits has meant inadequate wages and excessive waste of

coal resources. For years the industry has worked in surroundings of poverty.

Coal was therefore one of the industries which could gain the most from the facili-

ties for collective action offered bv the National Industrial Recovery Act. Its

experience under the Bituminous Coal Code indicates that continuation of some

form of price or production control is necessary to effect the stabilization of this

industry.

Stabilization of the coal industry is needed to protect capital. In 1929, ac-

cording to the Treasury Statistics of Income, there were 1,437 bituminous-coal

companies, producing approximately 46 percent of the total output, that operated

at a loss, and their deficits exceeded the income of the companies making a profit,

so that the industry as a whole reported a net loss even during that year of boom.

Virtually no other business covered by the Treasury's record showed such wide-

spread money losses as the mining of bituminous coal.

Stabilization of the industry is needed to protect wage standards. The pressure

of low prices upon wages in coal mining is direct and cruel. Whereas in manufac-

turing wages constitute 23 percent of the cost of the product, in coal mining they

make up 65 percent. Any savings the operator can make in supplies, in power,

in overhead, look small in comparison with the wage cost, and the pressure to

reduce wages in periods of low prices is almost irresistible. Hence arises on the

part of the mine workers the insistent demand for collective bargaining. Fifty

years of bitter experience has proved beyond question that underlying the turbu-

lent history of labor relations in this industry is the competitive pressure which

â–

The statements in this section refer only to the mining of bituminous coal. The mining of Pennsyl-

vania anthracite is a separate Industry, not here considered. The retail coal business is outside the terms

of reference of this committee.
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â€¢often made it difficult or impossible for the employer to pay a decent wage or earn

a profit. The record of the years from the end of the Jacksonville wage agreement

to the signing of the N. R. A. code (from 1927 to 1933) is proof of the depths to

which wage cutting can go, and unless some means is found by which a reasonable

margin of profit can be assured in the future, resistance to trade unionism can be

expected to return as before, and maintenance of any such wage structure as is

developed by the code will become impossible.
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Stabilization of the coal industry is needed to minimize waste of the resource.

In western Europe the average loss of coal in the mining of the beds now worked

is from 5 to 10 percent. In the United States, according to careful field studies

in 1923 by engineers of the Bureau of Mines and the United States Coal Com-

mission, the average loss is 35 percent. Of this loss, 15 percent was considered

unavoidable and 20 percent as avoidable, using the standards of engineering

already shown to be feasible by the practice of the better companies. This meant

that the avoidable loss amounted to 150 million tons a year, left behind under

conditions that virtually prevent its being recovered.4 That is coal enough to

equivalent to twice the production of natural gas in the United States. Condi-

tions have since grown worse. Howard N. Eavenson, now president of the

American Institute of Mining and Metallurgical Engineers, testifying in the

Appalachian Coals case (August 1932) stated:

"The depressed condition in the coal business has had a great deal of effect on

the waste in the mining of coal. Since the depressed condition of the last 7 or 8

years, a good many mines (that is, in Appalachian territoryâ€”a region where

normally the recovery is relatively high) have found that it is very much cheaper

for them to lose a very considerable proportion of the coal in the ground than it

is to try to mine it. In other words, instead of recovering 85 percent or more,

a number of them have gone to a practice where they will not get ultimately more

than from 60 to 65 percent, because the ultimate result is cheaper than if they

tried to mine the greater amount of coal. I think I could make the broad assertion

that there is not a single bituminous mine in the country today that is not mining

the very best coal that it has, and the cheapest, and is allowing portions of the

mine to get into shape where a lot of the coal will never be recovered, because

they cannot afford, at present prices, to mine it."

According to Newell G. Alford, from 1923 to 1932 a total of 4,802 bituminous

mines were shut down or abandoned.5 Some of these were worked out, but, un-

fortunately, exhaustion accounted for but a small percentage of the mortality.

The great majority of these old pits are not likely to be reopened. The quantity

of coal lost in these old workings through collapse of roof, crushing of pillars and

stumps, or through permanent isolation of odd acreages of unmined coal is unknown

but must certainly run into some hundreds of millions of tons. Were these

mines located in Belgium the loss would be regarded as a national calamity.

In the United States we are prone to ignore the loss in mining because coal

seems so abundant, but the facts are that while our reserves of lignite and low-

grade bituminous are indeed enormous we are exhausting our best bituminous

coals at a rate that makes their conservation a serious national problem. For

example, with production at the 1929 rate, the life of the magnificent Pittsburgh

bed in Pennsylvania is limited to a hundred years, and the high-grade portions

of the seam in the gas and coking coal districts will be gone long before that.

In the famous smokeless fields of southern West Virginia, the reserves in beds

of commercial thickness are placed by Eavenson at 4.8 billion tons, which, at

the 1929 rate of production, would last but 85 years. The same authority states

that the highest grade gas and metallurgical coals are 11 percent exhausted in

Kentucky and 22 percent exhausted in southern West Virginia and Virginia.

Yet these coals, the Pittsburgh bed in Pennsylvania and the southern low- and

high-volatile metallurgical coals, are the foundation of the American steel indus-

try and their depletion will handicap not only steel itself but all industries

depending on steel.

The causes of the excessive waste attending the mining of our coals are com-

plex, but the great underlying cause is destructive competition. The losses are

nobody's fault in particular, for the individual operator is driven by economic

pressure. In many cases the prevention of loss, while entirely possible from the

point of view of engineering, involves a substantial increase in cost. Thus, in

portions of the Middle West the removal of pillars would result in damage to the

1 Qeorge S. Rice and J. W. Paul. Amount and Nature of Losses In Mining of Bituminous Coal. Report

of the Vnittd Statu Coat CommuHon, pp. 1856-1858.

* Alford's study Included some wagon mines, but on the other hand, it did not cover Ohio or the trans-

Mississippi fields. The total shut-down was, therefore, even greater than the figure quoted. Transactions

of the American Institute of Mining and Metallurgical Engineers, vol. 108, pp. 476-488.
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â–

surface. In such cases it may be many years before a change in present practice

is possible. But there remain many other losses which can be avoided with

slight additional expense as the practice of the better companies in normal times

has already shown. Prevention of such losses depends on relieving the condi-

tions of poverty which have surrounded the industry. The members of this

committee who have given most thought to the question are convinced that the
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necessary first step in reducing the waste of coal in mining is to aid the industry

in establishing itself on a stable and profitable basis.

Experience has shown that a reasonable margin of profit stimulates conserva-

tion. The more valuable coal becomes, the more men tend to save it. (It is

true that if wage rates advance more than prices, reducing the operator's margin,

the effect may be anticonservational.) A financially stable company can afford

competent engineers and adequate supervision: that is an important factor, since

large tonnages are lost in squeezes due simply to lack of engineering control. It

is known, for example, that the captive mines, freed from the extreme pressure of

competition, generally secure higher extraction than the average commercial

mine in the same district.

Reduction in waste may also be expected from other results of a program of

production control. A check upon new development will prevent the premature

abandonment of mines before they are worked out, thereby eliminating in the

iuture losses such as those resulting from the closing of the 4,802 mines above

referred to. With some check on the expansion of capacity, steadier operation

of the mines remaining will ensue, thereby increasing the percentage of extrac-

tion. It is well known that recovery of pillars depends on maintenance of a

regular breakline and a systematic schedule of operations, and some part of the

present waste is due to the simple fact of irregular and intermittent operation.

Moreover, if reasonable prices are made possible, the coal industry may be

asked to give assurance of reducing the waste. It would, for example, be pos-

â–

sible for an N. R. A. code authority to study the problem and set up a local

-technical committee on conservation in each of the mining districts, charged with

â€¢the duty of formulating reasonable standards of extraction as indicated by the

better practice attained in that district. Such standards could then be recom-

mended to landowners for incorporation in coal leases, to the mine inspection

and conservation departments of the States, and to individual operators for

adoption by_ their engineering staffs.

In time, if the industry can be placed on a stable basis and competition be-

tween districts held within reasonable bounds, the legislatures of the coal-mining

States may be expected to enact conservation laws to lessen waste of their coal

resources analogous to those already adopted in some jurisdictions for oil and gas.

Hitherto, State action has been impossible, because of cut-throat competition.

Progress in this direction can go no faster than development of a strong opinion

within the principal coal States. Meantime, the first and indispensable step is

so to organize the economic forces of the industry as to relieve the extreme

pressure of competition.

These considerations, the exceptional money losses of operators, the protection

of wage standards of a depressed group of workers, and the prevention of resource

waste justify governmental aid in the effort toward stability which the industry

alone is unable to accomplish.

Stabilizing effect of price control under the N. R. A. code.â€”In the case of bitu-

minous coal, the N. R. A. code authorizes the direct control of prices. The

choice of the minimum price as the instrument of control in the code was dictated

by market mechanics and industry psychology. Had the framers of the code

attempted to set up a system of rigid production quotas, they would have become

involved in a welter of conflicting interests and local controversies. Centering

attention on the direct control of price, they were able to formulate a code which

won acceptance by all important districts and which could be put in operation at

once. Aside from the labor clauses, price control is the central idea of the code.

The code authority in each district sets the minimum price for every grade of coal

mined in the district, and except as modified by the Administrator the price is

binding on all shippers in the district. Under present conditions the minimum

â–

price also becomes the maximum price, in nearly all cases, since competition pre-

vents the shipper from obtaining more than the minimum.

Despite numerous criticisms, the code has achieved a great measure of success.

â€¢Criticisms of delay on the one hand and of over-hasty action on the other are

natural in so new and so large an undertaking. Complaints of discrimination

are heard from individual producers. Correlating price differentials between

â–

competing districts has proved difficult. Evasions threaten to reach grave pro-

2076 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

portions unless the power to force compliance is upheld by the courts. Yet in

comparison with the competitive chaos which preceded it, the code is a great

achievement. For the first time in years prices have generally been held above

production costs. Employers, now able to pay the agreed-on wage, have taken

a different view of labor relations. Wage standards and working conditions in

the East and South are better than for years past. This has been accomplished
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without unreasonable burdening of the consumer or serious curtailment of demand.

Opinion in so large an industry is always divided, yet it is generally agreed that

many features of the code should be continued. It is clear, therefore, that nothing

should be done to handicap administration of the present code and that the experi-

ence gained under the code should guide any future attempt to adjust supply and

demand in this industry.

The case for continuing control.â€”In the bituminous-coal industry the outlook

is not for a temporary emergency but rather for a long period of destructive com-

petition and natural resource waste unless some continuing adjustment of supply

and demand can be effected. In this industry the disadvantages of price and pro-

duction control are less weighty, and they are offset by the public interest in

conservation and in protecting the wage standards of the miners.

The problem of protecting the consumer against unreasonable advance in price

is simplified in coal mining by the pressure of competitive sources of energyâ€”oil,

gas, and water powerâ€”and by the alternative offered to the larger consumers of

opening mines for their own use. Industrial consumers already supply a fourth

of their own requirements from mines which they control.

The objection that stabilization protects the inefficient producer loses some of its-

force in this industry where several thousand marginal producers (commercial

mines, not wagon mines) had already been forced out of business before the great

depression began. Any mine able to survive the years 1930 to 1932 has demon-

strated a considerable efficiency. With deflation of the less efficient mines so far

accomplished, the present time offers a unique opportunity to inaugurate produc-

tion control.

The most serious objection to continued price control is the tendency under it

to create more capacity, through development of new mines or reopening of old

ones. There seems no answer to this objection short of providing some method of

controlling the expansion of capacity, if permanent stability is to be attained.

Opinion in the coal industry is definitely in favor of continuing some form of

price or output control after the expiration of the present code.'

Possible forms of price and output control.â€”The minimum price-concept of the

present N. R. A. code and the tonnage-quota concept, developed first in Germany,

tried later in England, and now proposed in many quarters for the United States,

both have their strong points and their weaknesses, and both deserve consideration

in any permanent scheme of control. Thus, foreign experience makes use of both

price and tonnage control, and while the American code began with the simpler

idea of minimum prices, it shows some signs of moving in the direction of quotas.

There are, however, grave difficulties on the American scene which would make

the quota plan much harder to operate here than abroad. One of the most

serious is the difficulty of applying a national system of quotas to the intrastate

shipments which in some fields make up a large part of the business. The choice

of method is a highly technical problem to be worked out step by step on the

basis of experience by the code administration in counsel with the industry.

From the consumers' viewpoint, the choice makes little difference, for any mini-

mum price that is observed necessarily affects the tonnage and, conversely, any

tonnage limitation necessarily affects the price.

Even should it be found impractical to set up a uniform national system of

prices or quotas, it would be possible to authorize price or production control

schemes in the several districts, to be operated through district sales agencies or

other local associations, subject to coordination by a central public authority.

In any case, a large measure of district flexibility is necessary to meet the great

diversity of local problems characteristic of this industry.

Necessary safeguards.â€”Any plan for stabilization of production and price

must provide ample safeguards for the welfare of labor and the consumer. The

question of safeguards necessary to protect the rights and liberties of the mine

workers is a special subject of great importance, which will no doubt be con-

sidered by other agencies of the Government and is outside the particular prov-

ince of this committee. The issue of consumer safeguards requires, in our view,

(1) complete and uniform records of costs, prices, profits, and margins, and (2)

review of any scheme of price or production control by a public authority clothed

â€¢ See Report of Special Legislative Committee of the National Coal Association. Oct. 27, 1934.
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with ample powers. If the producer is to be protected by minimum prices, the

consumer may reasonably ask to be protected by maximum prices. No such

interference with free competition as is proposed by the coal industry is conceiv-

able without such safeguards, both because the public would rightly withhold its

consent and because the powers of Government are necessary to prevent a small

minority of firms from paralyzing the action of the majority, as the experience of
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the present code so clearly shows.

Possible forms of capacity control.â€”Already the industry is awaking to the fact

that control of price or output is not enough and that it must also grapple with the

control of capacity.7 Coal mining was overdeveloped 20, 40, or even 50 years

ago. In 1929 the bituminous-coal industry was burdened with a huge surplus

â€¢of plant capacity due to many causes and not simply to the World War. The ex-

cess capacity has been a prime factor in the cutthroat competition, the resource

waste, the financial losses, the low wages, and the turbulent labor relations.

The problem of capacity before the industry is twofoldâ€”first, to reduce the present

surplus and, second, to control unwise expansion in the future so as to prevent a

repetition of past overdevelopment. The necessity of some check upon future

expansion is suggested by the increase in small truck mines which has already

taken place under the code.

The Committee has considered some of the chief suggestions that have been

offered for control of capacity.

It has been proposed at times that a sliding wage scale or a guaranty of mini-

mum employment be included in wage agreements between operators and the

miners' union, in a way to encourage a shift of business from high-cost mines to

those able to operate more steadily.

It has been proposed that promotors of additional minesâ€”as distinct from

replacement of worked-out minesâ€”be required by the Federal Securities Com-

mission to include a full statement showing that existing capacity in the industry

is already more than sufficient in all proffers of securities addressed to the investing

public. Such a plan should discourage some unwise promotions. A similar

provision ia already in effect as to public lands through an order of the Secretary

of the Interior that the offering of coal lands for lease or granting of prospecting

permits be recommended only on reliable information that there is an actual

need for coal which cannot otherwise be reasonably met.

It has been suggested that extensions of common-carrier railroads serving the

coal fields should be controlled in the light of their effects on mine capacity.

Under the Transportation Act a railroad desiring to construct a branch line must

obtain a certificate of public convenience and necessity, and if the central coal

authority found that existing capacity was sufficient and recommended against

the extension, the Interstate Commerce Commission might withhold its approval.

This would not prevent promoters of a new venture from building their own

branch line down to the railroad and demanding a connection, but it should

serve to discourage unwise development. It would obviously have no effect

on the increasing number of mines served by motor trucks.

It has been suggested that marginal mines be purchased by a governmental

agency and shut down, a small tonnage tax being levied to pay the cost of the

.acquisition and to pay for rehabilitating displaced miners. Such a plan should

do much to relieve the condition of the mine workers. It would afford steadier

employment in the other mines remaining and would tend to center production

in the lower-cost mines whose savings in overhead through steadier running time

would go far to absorb the tax. This plan deserves most careful consideration,

though its execution would have to be timed with reference to general relief and

unemployment policies, so as to give reasonable assurance that workers dis-

charged by shutting down the mines in question could actually be placed in other

occupations. In further support of this plan, it is argued that where employment

of coal miners is reduced by public hydroelectric projects, an obligation rests upon

the public to rehabilitate the workers displaced.

It has further been suggested that such a tax be used to purchase reserve coal

lands accessible to existing railroads and available for immediate development,

these lands to be held as a national coal reserve and later leased as needed for

payment of royalty to the United States. This plan accords witli the Mineral

Leasing Act of 1920, by which coal deposits on the western public domain no

longer pass with the surface title but are leased under royalty. The plan pro-

vides a market for coal lands, thereby relieving the pressure on landowners to

7 Report of Special Legislative Committee. National Coal Association, Oct. 27, 1934. "As a permanent

basis for a sound recovery in this industry some control of overexpansion of productive facilities should be

â€¢established."
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open more mines in order to meet taxes and interest, which, it is well known, has--

always been one of the most powerful causes forcing overdevelopment. To make

the plan workable it would also be necessary for operating companies remaining

in business to agree not to expand their own capacity beyond limits approved by

the central authority. Possibly this could be done by contract or by code agree-

ment. If such agreement to control the expansion of capacity of operating
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companies is provided, the plan for a national coal reserve deserves most careful!

consideration. In this form it resembles the national forest reserves.

From this sketch of some of the proposals to deal with surplus mine capacity,,

it will be obvious that the problem is not simple and that any plan to be tried

would require most careful study of its economic, technical, and legal features.

Nevertheless, it may well be that the adoption of some of the steps here outlined

or of other measures could prevent serious future inflation of capacity and its:

train of evils.

The committee, therefore, would commend the importance of capacity control

alike to the industry, the mine workers, and the Government. We would urge

the industry to remember that some limitations on the individual are necessary

in any form of joint action. We would urge upon the public the great importance

of the ends in view, and feel that a friendly hearing should be accorded to any

serious attempt by thi sindustry to stabilize production and capacity on a na-

tional scale. Above all, we would counsel against a defeatist attitude. We can-

not believe but that if the bituminous-coal industry really desires to achieve eco-

nomic stability there will be found both economic devices and constitutional

powers sufficient for the purpose.

3. PETROLEUM

The importance of petroleum in national economy.â€”In this power age, petroleum

is of paramount importance to our national welfare and security. The automo-

bile, airplane, and oil-burning ship have become modern necessities. Liquid fuel

to propel them and oil for their lubrication are indispensable. Consumers have

an estimated investment of $15,000,000,000 in automobiles alone, and a

$12,000,000,000 industry has been built up for the production, refining, and

marketing of petroleum and its products.

The United States produces and consumes more oil than all other countries

combined. During the past 75 years the United States has produced and con-

sumed about two-thirds of the total world production of oil, although its share of

the world's reserves probably did not exceed one-fifth. Proved reserves never

have been sufficient to supply our domestic needs for more than a decade or two,

and because of the highly conjectural nature of estimates of the magnitude of

unproved reserves, fears of an imminent shortage have arisen repeatedly. Such

fears generally are allayed during periods of large flush production like that from

east Texas, but the fact should not be overlooked that the periodic flooding of

the market is due more to an excess of wells through which oil may reach the-

surface than to a superabundance of the reserves.

The Nation's petroleum reserves.â€”At present (1934) the proved reserves of oil

recoverable by usual methods of production are estimated to be about 13 billion

barrels. These would last approximately 15 years at the 1933 rate of consump-

tion. However, since some of the oil included in these reserves cannot be pro-

duced until 20 or 30 years hence (because of the decline in rate of production as

a well grows older), a shortage during the coming 15-year period can be prevented

only by discovery of new fields.8

New production to postpone the day of shortage will no doubt be found, but

sooner or later the Nation's output of oil from wells will be insufficient to meet

the demand. The United States is depleting its supply of oil at a more rapid

rate than any other country that possesses oil reserves of major importance.

Petroleum accumulated in the rocks in times past only under certain special

conditions. Geologists have blocked off the great regions where such conditions

have never operated and defined with considerable accuracy those limited areas

that offer promise of future discoveries. Therefore, though the Nation's pe-

troleum reserves are large, they are exhaustible. Discoveries cannot continue-

to replace depleted fields for an unlimited period of time.

As prospecting for oil and the development of productive areas progresses,

whole regions are eliminated as sources of new major pools of petroleum. Many

â€¢ See testimony and report of H. B. Soyster, U. S. Geological Survey, In Parts 1 and 2 of Petroleum In*

vestigatlon Hearings before Subcommittee of the Committee on Interstate and Foreign Commerce, Ho us*

of Representatives, 73d Cong., on H. Res. 441.
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parts of the United States have been so thoroughly prospected and developed

that there is on possibility of discoveries of any considerable magnitude. In

other areas, where the oil horizon lies at greater depths, the possibility of new

major discoveries near the surface have been eliminated, leaving only the deep

horizons, which require larger expenditures for development and operation. To-

date, the discovery of new pools, required to keep production in step with demand,
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has been largely the result of prospecting in new territory and drilling to greater

depths in areas that are producing. Potential areas in which major discoveries;

may be made are being reduced rapidly through such prospecting and develop-

ment.

Substitutes for petroleum.â€”Liquid fuels and lubricants similar to those from

petroleum can be made from coal and oil shale, but the processes cannot as yet

compete in the domestic market with petroleum produced from wells. Probably

the Nation will turn to such substances when the supply of petroleum becomes

inadequate. The shifting from crude oil to coals and shales as the raw materials

for the production of liquid fuels and lubricating oils probably will be deferred

until petroleum products materially increase in cost. The substitutes cannot

now compete commercially. It has well been said that:

"A forward-looking national fuel policy would seek to delay the day of making

gasoline from coal as long as possible, by reserving the higher value fuels of

natural gas and petroleum for these uses that cannot he so efficiently met by the-

direct combustion of coal.

"* * * it is now proved that technical processes for making gasoline or

motor-fuel substitutes from coal are available if and when a failing supply of

petroleum requires this step. But the product will be made with the sacrifice

of much more of the original fuel energy than is lost in making gasoline from

petroleum. Furthermore, the cost of the gasoline to the consumer will be-

materially higher. The fact that gasoline can be made from coal is no reason

for continuing our present wasteful exploitation of petroleum reserves.

"* * * oil shale is by no means the ready source of fuel in an emergency

that it is often assumed to be. A long period of time would be required to make

the fuel available, much labor would be required, and costs would be extremely

high." â€¢

Waste of petroleum resources.â€”Serious losses of this indispensable, irreplaceable,

limited resource, some of which were unavoidable under conditions that pre-

vailed in the past, have accompanied development. Wasteful practices include

(1) overcrowding of wells in flush-production areas and developing such fields

more rapidly than the demand warrants; (2) operating oil wells with improper

gas-oil ratios; (3) actual physical wastage at the surface of prodigious quantities

of vitally important gas, resulting in lower ultimate recovery of oil from the reser-

voir; (4) underground losses, resulting from migration of oil and gas through

defective wells, from productive strata to beds from which the fluids cannot be

reclaimed, and also from invasion of water into the oil sand; (5) erection of

excessive storage facilities above ground, resulting in needless expense and actual

physical losses due to leakage, evaporation, and fire; (6) use of inefficient equip-

ment, resulting in losses of oil, gas, reservoir energy, and, at times, loss of life;.

(7) consumption of distress oil, forced on the market by overrapid development,

for purposes in which other fuels should be used; (8) flooding world markets with

exports of distress oil; and (9) premature abandonment, as a result of demoraliza-

tion of crude-oil prices, of thousands of small pumping wells; these, if allowed to-

continue to produce, would still yield a large aggregate of oil.

The most striking of measurable wastes is the blowing of gas into the air. Such,

gas is valuable as fuel, but it has another value that perhaps is more important.

The expansion of gas as the pressure is reduced is one of the most important

sources of the energy that drives oil to the well and through it to the surface.

Under present competitive practices, much of the inherent value of gas as fuel is-

thrown away, and inefficient use is made of its propulsive power.

In 12 years in California, the quantity of gas known to have been wasted was-

about one-third of that produced for commercial use, and in 1929-30, the heating

value of gas wasted from the Kettleman Hills field was equivalent to the expected

energy output at Boulder Dam during a like period. In the fifth report of the

Federal Oil Conservation Board the statement is made that in the Oklahoma City

field alone the wastage probably averaged 300,000,000 cubic feet of natural gas-

per day for 1931 and 1932. As this is written nearly 1,000,000,000 cubic feet of

'Bureau of Mines chapter on substitutes for motor fuel In review of the petroleum Industry in the United

States, April 1934: Circular 11, U. 8. Geological Survey, pp. 37-48.
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natural gas is being blown to the air daily in the Texas Panhandle. This is

equivalent in heating value to 40,000 tons of coal."

Reservoir energy.â€”It has been pointed out that waste of gas involves more than

a loss of its value as fuel. As recently stated:

"Probably the most significant trend of thought in oil and gas production is

the growing realization that a producing structure is to be looked upon not onlv
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as a reservoir of oil and gas, but also as a reservoir of energy Such energy, if

properly conserved and used, will move the hydrocarbon fluids to the well and

through it to the surface, delaying the time when energy must be supplied from

external sources through gas or air injection, artificial water drive, the pump, or

other means."

The need for conservation.â€”There is no intention here to present a picture of

gloom. The limited nature of our petroleum reserves and the rapidity with

which they are being depleted are not such as to require a hoarding of oil and gas

for future generations; however, they do necessitate a sound policy of conserva-

tion. Neither is there intention to blame the petroleum industry for the short-

comings of the system under which the Nation's petroleum reserves have been

developed and operated. Some wasteful practices have been followed until

recently because engineering study had been lacking. Others that have been

pursued during the entire history of the industry may be attributed to the condi-

tions arising out of:

1. The fluid nature of petroleum and natural gas. Other minerals remain in

place until removed by the owner of the land in which they occur, or upon his

authority. Oil and gas (and water) are unique in that they will flow toward a

region of lower pressure, in utter disregard of property lines.

2. The law of capture, under which ownership of oil and gas is established only

by their actual reduction to possession at the surface. Under the leasing system,

a lessee often is required to drill to retain his rights, even though he has no need

for additional well capacity, and to produce in order that the lessor may receive

royalty, although the market already is flooded with oil.

3. The fear, until recently, of prosecution under antitrust laws, which made

individuals and corporations reluctant to enter into agreements for voluntary

control of production.

Valid arguments may be advanced in favor of the law of capture, and the anti-

trust laws, but the fact remains that their combined effect, together with that

of the fluid nature of oil and gas, has been anticonservational. The tendency of

the law of capture has been to induce each owner of an oil-bearing property

to withdraw the oil as rapidly as he could, regardless of the market demand, in

order to prevent drainage by a neighbor, and the tendency of the antitrust laws has

been to prevent pooling of interests, by which the effects of the law of capture

could be nullified or ameliorated. With such methods of production, waste of gas

and heavy loss in the ultimate yield of oil are inevitable.

Control measures.-â€”Recognizing the need for more effective conservation of the

Nation's oil and gas and for the balancing of supply and demand, the petroleum

industry, the various oil-producing States, and the Federal Government, have

been endeavoring to find some type of control that would accomplish the desired

ends.

Fear of an impending shortage of petroleum, especially in California, instituted

serious thought toward conservation early in the twenties, leading to the creation

of the Federal Oil Conservation Board in 1924. This board and the American

Petroleum Institute attempted to work out a program, but before the support

of the industry could be fully enlisted the country was drowned in floods of oil

resulting from the competitive development of several pools of major size dis-

covered in rapid succession. Industry was helpless in the confusion which each

discovery caused, demoralizing markets and resulting in tremendous physical and

economic waste of oil and gas. Meanwhile, main' oil-producing States had

accomplished much in the way of lessening physical waste by enacting statutes

directed toward conservation of oil and gas.

Curtailment of production in the Seminole area, Oklahoma, in 1926 by volun-

tary agreement of operators, marked the beginning of the so-called "proration

period." On August 9, 1927, the Corporation Commission of Oklahoma issued an

order limiting production in the Greater Seminole area to 450,000 barrels a day

and setting up a plan for allocation of that production to the different leases.

Since then all newly discovered major fields in Oklahoma, and many other pools

in the United States, have been developed under proration agreements or orders.

10 Hearings on petroleum investigations before a subcommittee of the Committee on Interstate and

Foreign Commerce, Bouse of Representatives, 73d Cong., on H. lies. 441, pt. 1, p. 48.
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The first State-wide proration in Oklahoma was established under an order of

the Corporation Commission dated September 8, 1928. In 1931 State quotas

were enforced temporarily by martial law in Oklahoma and Texas. A report sub-

mitted by a witness at a recent Congressional Committee hearing stated:

"It cannot be said that proration has been entirely successful in curtailing

production of oil to market demand. However, every thinking person in the oil
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industry knows, and the public should know, that under no circumstances can the

market absorb the entire output capable of being produced from wells now drilled

and in the process of being drilled, and that some fofrn of curtailment either

voluntary or compulsory is not only highly desirable, but necessary. * * *"

Starting in 1930 a voluntary committee on petroleum economics, sponsored by

the Federal Oil Conservation Board, made and published periodic short-term

forecasts of the future demand for petroleum, for use by the industry. These

proved to be remarkably accurate, and were of benefit to the industry in its

attempt to achieve some degree of stabilization. About the same time, in 1931,

the Secretary of the Interior proposed an interstate compact, later endorsed by

the governors of Oklahoma, Kansas, and Texas, designed to bring some degree

of order out of chaos but it was never placed in effect.

Voluntary unitization as a means of lessening the effects of the law of capture

was partially successful over limited periods in certain areas, but often the dis-

senting small minority defeated the plans by draining oil from the field at the

expense of the cooperating under the unitization agreement. Legal objections

springing from the antitrust laws inhibited a serious attempt of the industry in

1929 to follow a plan of voluntary curtailment.

Success of the unit-development plan under a temporary act of Congress in

the partly Government-owned North Dome of the Kettleman Hills oil field led

to the passage in 1931 of permanent legislation authorizing the Secretary of the

Interior to enter into unit or cooperative plans of development covering any oil

or gas field on the public domain. Under the present policy known fields on

Government lands will be unitized so far as practicable and future discoveries

will be committed to unit operation in advance. Government policies, looking

toward delay of production in time of surplus, account in part for the fact that

although Government lands contain 15 percent of the country's proved reserves,

they are supplying only 3 percent of the present output.

In 1932, in response to persistent demands by domestic producers, an excise

tax was imposed on imported crude oil and refined products. This resulted in

almost complete cessation of imports of light distillates and a considerable reduc-

tion in the importation of crude oil and heavy products. The law seemingly had

little beneficial effect on the domestic situation, which went from bad to worse in

the spring of 1933.

Finally under the Recovery Act the Government lent its hand, through section

9c of the act and the petroleum code, in an attempt to balance the oil supply

with demand. Estimates of short-term future consumption, and allocation of

production quotas to the producing States are made by an impartial Govern-

ment agency. Attempts at enforcement have been made by both State and

Federal agents, but only partial success has been achieved during the year in

which the code has been in operation. Open defiance by small minorities, in-

volving long court proceedings which have resulted in contradictory rulings, with

a Supreme Court decision still in the future, has hampered effective control.

A bill to effectuate permanent Federal control over oil production failed of

enactment in the spring of 1934, although provision was made for a thorough

congressional investigation, now in progress, regarding the need for legislation

of this type. Meanwhile, floods of "hot oil" from the East Texas field have

seriously threatened to break down the oil code. As this is written, however,

the situation is much improved through expeditious Federal action.

Conclusion.â€”The extent to which our limited reserves of oil and gas are being

drawn upon demands prompt adoption of a national policy that will insure a

wiser and more efficient use of the remaining supply. Such a policy should have

the following influences:

(1) To develop technical and scientific knowledge that will enable the operators

of petroleum properties to use energy associated with the oil for moving it to the

well and through the well to the surface, leaving a maximum of energy in the

system available to do such work in the future, thus minimizing the quantity of

oil to be left underground beyond recovery by ordinary means.

(2) To discourage all forms of needless waste of oil and gas, and of the energy

associated with them in their natural reservoirs.

(3) To discourage the drilling of more wells than conditions warrant.
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â€¢

4) To prevent premature abandonment of small pumping ("stripper") wells.

5) To encourage unitization of individual producing fields in order that geo-

logic data and sound principles of engineering (rather than destructive competi-

tion arising out of property lines on the surface that bear no relation to conditions

underground) may control the manner of their development and operation.
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(6) While encouraging all proper and legitimate uses of oil and gas, to dis-

courage production of distress oil, which demoralizes markets, leads to waste,

-and fosters inefficient or inferior use.

The movement toward production control is gaining impetus both within and

without the industry, because regulation of output seems essential to a national

policy that will promote the conservation of petroleum resources, the welfare of

the industry, and ultimately of the consumers. The Congress, the Oil Adminis-

tration, and the several States are wrestling with the highly controversial question

â–

of methods.

In this report your committee makes no specific recommendations as to methods

â€¢of control, but urgently recommends the development and effective application

of a well-rounded plan to adjust the supply of petroleum and its products to

demand, in a manner that will minimize waste of oil, gas, and reservoir energy,

and thus extend the life of our limited supplies. Such a plan should include:

(1) Methods of controlling supplies, involving regulation of domestic produc-

tion, stocks, imports, and exports.

(2) Methods of controlling the development of fields discovered in the future.

This involves orderly, rational drilling of the new fields in such a manner as to

minimize waste and promote stability in the industry.

_ Unit development and operation of pools is the most effective antidote to the

disastrous effects of the law of capture that thus far has been devised. The prin-

ciples of unit operation now applied to most of the Federal lands should be ex-

tended, insofar as practicable, to those in State and private ownership.

_ The continuance and augmenting of a well-rounded Federal program of tech-

nical research to develop basic engineering information, and of Government esti-

mates of demand, are necessary as prerequisites to any plan of control, present

or future.

4. COPPER

Turning now to the nonferrous metals, we find the desire of the industry to

control competition less strong and the problem of conservation less acute than

in the case of the mineral fuels. Yet here, also, there is waste of resources that

is of national significance and that results in distressing economic losses. Con-

siderations of labor welfare also point to the need of some modification of the

rule of uncontrolled competition. A public as well as a private interest is clearly

involved.

Emergency control of sales under the N. R. A. code.â€”Under the N. R. A. each

producing unit in the copper industry is allocated a pro rata share of the available

business, the smaller producers being allowed at the moment a somewhat larger

percentage of their capacity than the larger ones. The code is the product of

prolonged effort to meet an exceedingly difficult situation. The only compelling

basis of agreement was the realization that something had to be done. The

Government's immediate concern was to maintain, as far as possible, employ-

ment and to prevent the forced closing of mines by assuring each producing

interest an outlet for some part of its production. The code, as approved, is the

Tesult of prolonged negotiation in which the producers were unable fully to agree.

It represents the Government's endeavor to reconcile conflicting viewpoints and,

though not accepted voluntarily in the technical sense, it seems to be regarded by

"the industry as preferable to the preceding confusion. Despite frequent criticisms

we believe that majority opinion in the copper industry would not favor abandon-

ing the code.

Moreover, it appears that the emergency prompting the code will not be over

by June 1935. Demand for copper is dependent on revival of the capital goods

industries, and consumption is still very low. There is a huge surplus of produc-

tive capacity. The mines have a capacity, conservatively estimated, of 1,000,000

tons of metal per year, against which mine production in 1933 was 195,000 tons,

or less than 20 percent. In Michigan, Montana, and others of our most famous

districts, the mines are now so deep or the ores remaining so low in grade that

they are quite unable to compete with certain of the newer fields abroad, not to

mention lower-cost districts of the United States. Not least important, is the

fact that enormous stocks of the metal have accumulated, which impede resump-

tion of mining. At the end of 1933 the stocks on hand exceeded 600.000 tons,

â–

or more than enough to meet the entire domestic demand for at least a year or,
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-with allowance for expected return of scrap, enough for about 2 years. Employ-

ment in the industry is still tragically low, 16,000 men as against 65,300 in 1929,

and protection of wage standards will remain a problem. It seems clear that

continuation of some of the emergency features of the present code will be found

necessary for a time after the expiration of the present Recovery Act.

Is there a case for long-time control"!â€”How far it is wise to permit any long-
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time control of supply, assuming the return of general prosperity, we are not

entirely sure. The copper industry has no background of experiment with

production control, such as the petroleum industry has, to show either its advan-

tages or drawbacks, as contrasted with unlimited competition. The domestic

copper market is still interlocked with the foreign market; the problem of balanc-

ing supply and demand is fundamentally a world problem; and neither the copper

industry nor the public have thought the problem through. Yet with copper, as

with oil and coal, there are special considerations centering around the peculiar

characteristics of mineral resources which suggest that the Nation must be pre-

pared to consider some modification of the traditional regime of uncontrolled

competition.

Economic stability is of peculiar importance to the nonferrous metals. They

are especially subject to and they suffer from wide variations of price. They

need, above all things, to balance supply and demand, to avoid needless expan-

sion of capacity, and to temper the extremes of price fluctuation, whether sudden

advances or violent declines. The quest for stability is seen in numerous foreign

experiments, such as the European metal cartels, which have attempted, none

too successfully, to control the extremes of competition.

Moreover, in the case of these metals, the consumer's objections to production

control carry less weight than in the case of the typical manufacturing industry.

The problem of protecting the public against unreasonable advances in price is

simplified by the conditions of the copper market. International movements in a

commodity selling at several cents a pound are extraordinarily fluid, and except

for freight and tariff differentials, the price of copper is a world price. Competi-

tion from foreign sources is keen, so keen, in fact, that American copper producers

have found it impossible to realize the full advantage of the import duty adopted

in 1932. In the domestic field there remains a large reserve of high-cost capacity

waiting for a chance to break into the market. Further, the consumer of copper

has his own weapons. The scrap which he produces makes him a seller as well as a

buyer of the metal. Copper is practically indestructible, and the total supply is

cumulative. With minor exceptions, the fabricated product comes back in time

for resmelting and reuse. In 1929 the recovery of scrap, including copper in brass,

was 404,000 tons, as compared with a new mine production of 998,000 tons. This

salvaged copper (not including new scrap returned direct by fabricators) averaged

38 percent of the mine production from domestic ores in the years from 1924 to

1928, inclusive, 41 percent in 1929, and rose to 76 percent in 1932. An advance

in the producer's price must reckon with this flood of scrap. Again the consumer

has the .alternative of substitution. In the field of power transmission copper

meets competition from aluminum. In other fields it competes with this and

â€¢other metals, including a rapidly growing group of alloy steels. All these factors

work to protect the consumer against any unreasonable advance in copper prices

to a degree far greater than is true of most lines of manufacture. Aside from the

vexed question of tariff protection, the consumer should have little to fear from

control of copper production, under reasonable safeguards of public supervision.

On the other hand, the consequences of uncontrolled competition are far more

serious in copper than in general manufacturing. Violent price fluctuations lead

to excess capacity. New mines are opened, extensions are projected into the lower

grade ore bodies of existing mines, and the capacity thus created in response to the

high price may be left high and dry before systematic extraction of the ore body

is complete. In all industries such stranded capacity results in capital loss, but

in copper it also involves peculiar hardships to the mine workers and waste of the

resources. The depression coming on the heels of the boom times has left thou-

sands of miners wholly dependent on the mines and with no prospect of local em-

ployment. Decline of old metal-mining camps is often inevitable, but social

welfare demands that the hardships on the mining population be lessened wherever

possible. In the desert camps the very water supply itself may disappear when

the mine closes, and today the plight of the copper towns of Houghton, Hancock,

Butte, Globe, and lesser camps is perhaps the hardest of any American com-

munities. As the water creeps up in the Michigan mines, the community dies.

Any effort to avoid recurrence of these conditions by cushioning these extreme

fluctuations in price and production is clearly in the public interest.

2084 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Not least important, these fluctuations in price and output lead to serious

waste of the resource. Mining efficiency and resource recovery require orderly

and continuous operation and are handicapped by violent change in demand.

Existing mines were laid out with a certain price level in mind and with a certain

anticipated life. When prices collapse, the initial plan of operation must all too

often be discarded. Today mine operators are driven to neglect the most elemen-
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tary work of maintenance. They are driven reluctantly to practice "selective

mining"; that is, to take only the richest portions of the ore body, abandoning

the attempt to recover the associated lower-grade material. This practice of

gutting the mine or '"picking the eyes out" reduces the average value of the ore

left behind and at the same time increases future cost of recovering it, through

caving and flooding of the workings. Again, mine owners are forced to take out

the pillars previously left for support, when they contain bodies of high-grade

ore, thereby allowing old stopes and levels to cave. As the shut-down continues,

the damage grows progressively worse. Shafts and main haulage-ways collapse.

Barren rock and ore are crushed and mixed together, making future separation

difficult or impractical. In the great shrinkage stopes used in some mines waste

rock mingles with the broken ore, diluting the metal content of the product and

greatly increasing the cost. In Michigan and elsewhere mines are filling with

water. The conditions cited are not imaginary. They are actually going on in

many once famous mines, and taken together they act to endanger resumption of

mining and to raise future costs. The increase in cost cannot be estimated closely.

It depends on conditions and on the time that may elapse before attempting to

resume production. But any mining man can visualize conditions where the

unit cost of later reopening and recovering the rest of an abandoned ore body

might be 50 percent, 100 percent, or 200 percent more than the cost if the same

ore had been taken out in one continuous operation under the original plan of

development. If the present shut-down of our copper mines continues for many

years more, there will be huge tonnages of ore hitherto counted as 10-ccnt or

12-cent copper that will actually cost 15 cents or 17 cents."

If the Nation could be sure that the price of copper would never rise above the

present 9-cent level, there would be no cause for concern at the premature aban-

donment of those mines unable to produce at 9 cents. But the fact is that while

America still has some of the lowest-cost mines in the world and while the life of

these low-cost properties will run for many years, her total known reserves

recoverable at 9 cents are placed at only 15,000,000 tons, which would meet the

national requirements for barely 15 years at the 1927 rate of consumption. It is

evident, therefore, that we can no more afford to waste our metal than our fuel.

Indeed, copper is a clear example of the advancing depletion of the national

resources. A large part of our original endowment is exhausted, and the centers

of world production are shifting to Chile, Canada, and Africa, whose combined

reserves now exceed our own in the ratio of four to one."

In thus discussing the present plight of the domestic copper mines, we do not

mean that the condition could have been prevented by a policy of price and pro-

duction control. The surplus of capacity was primarily due to the World War.

The high costs of the older districts reflect the steadily growing handicaps of

nature, and the canyon-like drop in demand after 1929 was mainly caused by the

world depression and loss of exports incident to the expansion of foreign capacity.

But we are convinced that some more orderly control of supply and demand

would have done much to check undue expansion and to cushion the fall. No

small part of the present plight of the industry is due to the speculative boom

of 1928-29, when prices which had hung for several years around 14 cents rose

first to 18 cents and later, for one hectic fortnight, the metal was quoted at 24

cents a pound. The prices of 18 and 24 cents were very bad for the copper

industry, and all people dependent on copper for a livelihood will be paying for

the speculative excesses of that period for years to come.

"To remove half an ore body at odo period and then come back years later to recover the other lialf Is

expensive and wasteful. Often it would be necessary to sink a now shaft and drive new levels. This

means, first, that the capital costs are doubled by the piece-meal development, and, second, that the later

development could be started only at much higher levels of price. For the second operator has only half

as large an ore body to work on, and in order to break even, he must plan to charge twice as much per ton

in order to amortize his initial expenditure. In this connection it should be noted that, while the general

effect of violent fluctuations in price is clearly antioonservational, a period of high prices does permit

cleaning up some high-cost ore that would otherwise be abandoned. ag

11 Reserves of metal must be measured by the price at which they can be produced. Published state-

ments of reserves of American producers indicate a total of 21,000,000 tons, and of foreign producers of

83,000,000 tons, all in terms of metal that could be produced under past prices. These statements of reserve

should be considered as a minimum rather than a maximum figure, though those of the United States are

probably better known than those foreign countries.
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It is now clear that the record demand of 1929 was in part artificial and forced.

While the official statistics showed no great increase in the nominal stocks of

producers, it is now known that fabricators affiliated with producer interests were

accumulating an enormous stock, held largely for speculative purposes, and in

some cases concealed from the rest of the trade. To make matters worse, in the

fall of 1930 the copper industry stopped the monthly publication of stock figures.

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:39 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

The policy of suppressing vital market information proved to be against the public

interest and disastrous to the copper industry. Stocks continued to mount until

the position became untenable. The swollen stocks have continued to hang over

the industry; progress in reabsorbing them is very slow; and the necessity of

reducing them acts to delay resumption of mining and employment.

At the same time the speculative boom of 1928-29 stimulated further expansion

of capacity, not so much in the United States as in the foreign field. Foreign

sources previously latent were actively developed. While capacity was thus

increasing, demand feeling the onset of the great depression began to fall. A

world surplus resulted, and in 1932 the higher-cost American producers induced

Congress to levy an import duty on foreign copper of 4 cents a pound. Sufficient

time has not elapsed to evaluate accurately the effects of this act on American

producers.

Recommendations as to production control.â€”The committee is not prepared at

this time to recommend either to the copper producers or to the public a copper

cartel following the European plan, with full control of price, output, capacity,

and other elements of supply. If such a system of control is to come in the United

States, time must be allowed for experiment with less ambitious schemes and for

development of a larger body of experience both in the technique of industry

operation and of public supervision, under the very different conditions of

American life.

But the committee would urge leaving the way open for experiment in these

lines under public supervision and with provisions that will at once safeguard the

rights of labor and clarify its responsibilities. We would urge that the problem

of economic stability in the copper industry is essentially international and that

i'oint action by American producers and foreign producers may often be needed,

n the past this has sometimes been done indirectly through an export associa-

tion operating under the Webb-Pomerene Act. In the future more direct collab-

oration will be necessary, and if adequate supervision by public authority is

provided, such collaboration should be encouraged as in the public interest.

In addition, the committee offers the following recommendations.

(1) Full and compete statistics should be provided covering all factors of supply

and demand, including consumption and consumers' stocks as well as production

and producers' stocks, and including scrap as well as virgin metal. Such market

information should be deposited with one of the permanent Government mineral

fact-finding agencies. The basic data should be compiled in the form of totals

or aggregates and published promptly for the use of both consumer and seller.

The collection of such statistics should proceed with the closest cooperation of

the trade organizations most interested.

(2) Forecasts of consumption should be made by a public agency in collabora-

tion with representatives of both producers and consumers as outlined in section

II.

(3) Some limitation should be imposed on the piling up of surplus stock. It

is assumed that the emergency control under the present N. R. A. code will in

time reduce stocks to manageable proportions. Thereafter we recommend limi-

tation of stock accumulations by joint action of the trade, under supervision of

public authority. If such joint action by the industry is forbidden by the anti-

trust laws, we recommend consideration of such legislation as will authorize it

under the necessary public supervision.

The justification of the proposal for cooperation between Government and the

industry lies in the conservation of a resource under an orderly program of pro-

duction, in encouraging a sounder financial policy for exploration and develop-

ment, and in curbing promotion of unwise ventures. Also it should help to insure

a fair profit return from the most economic operations, provide more stable em-

ployment and maintain wage standards, prevent the periodic dumping onto

private charity or public relief of standard populations, and protect the con-

sumer from unnecessary price fluctuation and from price manipulation.
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5. LEAD

Conditions in the other nonferrous metals are less acute than in copper, but

here also the Committee finds the need of permitting joint action by the industry

and Government to control some of the wastes of competition. In the lead

industry the depression has greatly reduced consumption, but owing to the heavy

cost of shutting down a mine it has proved difficult to make the necessary adjust-
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ment of output in an orderly way. Unmanageable stocks have accumulated,

further delaying the resumption of mining. The situation has brought grave

hardship to labor and waste of resources.

Present position of the industry.â€”Demand for lead is still very low. The

principal uses are for pigments, batteries, cable covers, ammunition, industrial

alloys, and for special purposes in the building trades. Consumption, therefore,

has felt the depression of the capital goods, automotive, and construction indus-

tries. Meantime, demand for new metal has been further curtailed by the re-

turning stream of scrap, to which we have elsewhere referred, as well as by the

keen competition of other metals.

Responding to these factors, production of new lead has fallen sharply. The

mine output decreased from an average of 664,000 tons a year in 1925-29 to

273,000 tons in 1933, a decline of 59 percent. The average, however, does not

show the full extent of the decline in some important districts. In the Western-

States lead is largely derived from complex ores and the byproducts, especially

the gold and silver, recovered afford a substantial credit. In Missouri and others

of the Central States the gold and silver are absent or, at best, unimportant.

As a result, the decline of production has been the greatest in the Central States,

where 1933 output was 62 percent below the predepression level, against 57

percent in the West. Recent advances in the prices of gold and silver have

further increased the handicap of the central districts and increased the produc-

tion of the complex ores of the West. This stimulus of byproduct gold and silver

has added to the existing surplus of lead.

Drastic as the curtailment of mining operations has been, it was still insufficient

to bring production in balance with demand and to prevent the accumulation of

huge surplus stocks. Total stocks of refined lead in the United States increased

from 103,000 tons at the end of 1930 to 176,000 tons at the end of 1932, 203,000

at the end of 1933, and to a peak of 241,000 at the end of July 1934. Since then

stocks have been reduced slightly, but at the end of September there still re-

mained 230,000 tons on hand, or more than twice the stocks of 1930 and equal to

nearly 8 months' consumption at the rate prevailing in 1933. The excess suggests

a pressing need for some measure of stock control.

These conditions have resulted in widespread distress in the communities

dependent on lead mining and smelting. The number of men employed has

dropped to barely half of the 1929 level, a decrease of 14,000 men. Meanwhile,

the working time of those still on the rolls is diminished by the necessity of

spreading the employment available.

As with copper, conditions are forcing selective mining, premature abandon-

ment of mines, and loss of low-grade reserves. Though the losses in metal are

less than in copper, the industry can ill afford them, for the known reserves of

lead are small in terms of the national life. No new domestic lead deposits of

major size have been discovered in two decades, though important extensions

of known ore bodies have been reported. Maintenance of reserves has been

accomplished by making low-grade deposits commercially available by means of

improved technology and lower production costs. Both processes have gone so

far that less marked improvement in this direction can be expected in the future.

The present known reserves of lead in the United States are estimated at about

10,000,000 tons of the metal. This would only be equal to about 15 years'

supply at the rate of mine production in 1929.

Recommendations as to production control.â€”The Lead Industry Code approved

by the N. R. A. set up no specific measures for the control of capacity or produc-

tion. The industry's realization that some such step might be needed is shown

by a provision that plans for the control of production through voluntary agree-

ment, including stabilization of employment and conservation of lead resources,

might be recommended to the Administrator.

Your committee feels that the lead industry will not be out of its difficulties

when the present Recovery Act expires and that some means of permitting control

where it may be needed might well be provided thereafter. Substantial improve-

ment in this industry is dependent on revival of general business, and recovery

of price to a level permitting a greater spread of profitable operation. Return

of predepression prices cannot be expected, as the domestic price is controlled by
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the London price, plus a tariff differential, and recent expansion of capacity by

low-cost producers abroad makes it probable that world prices will be lower than

those formerly prevailing. In these circumstances, there is need for measures

to control stock accumulation and to reduce the present surplus to manageable

proportions. There may also be need for collaboration between American pro-

ducers and foreign producers, and with suitable participation of a public agency,
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such collaboration is in the general interest.

As with copper, the committee concludes that the formulation of specific plans

should originate with the industry. We would suggest for immediate considera-

tion, however, (1) development of better statistics of secondary lead to supple-

ment the market information services already available for this industry; (2)

establishment of consumption forecasts, to be made by a Government agency,

such as the Bureau of Mines, in cooperation with producers and organized con-

sumers; and (3) joint action by the industry under public supervision to control

the accumulation of excess stocks.

8. ZINC

The economic problems of the zinc industry have much in common with those

of copper and lead. As with the companion metals of the nonferrous group, the

United States is the world's largest producer and consumer of zinc, but the Amer-

ican industry has felt the weight of the depression more heavily than operators in

other countries. The zinc industry has been more successful in avoiding the accu-

mulation of excessive stocks than have copper and lead, but the adjustment has

been accompanied by acute unemployment, stranded mining communities, and

permanent loss of substantial quantities of low-grade ore.

Present position of the domestic zinc industry.â€”In the predepression years the

American zinc industry accounted for about 40 percent of the world's production

and consumption. Its relative position has now changed, the output in 1933

having amounted to only 28 percent of the world total.

While few zinc deposits have been developed in the United States in the last

decade, this is not true of the rest of the world. Large increases in capacity, either

real or potential, have been made in Mexico, Canada, Spain, Yugoslavia, Australia,

and elsewhere. The future price of zinc in world markets may, as a result, be

expected to remain at low levels for some years.

The increase in production capacity abroad was reflected in lower prices as

early as 1927. This led to the formation in 1928 of the European Zinc Cartel,

an organization of producers operating outside the United States. While the

Cartel was unable to stem the tide of deflation brought on by the world depression,

it undoubtedly accomplished much good in providing a better balance between

production and consumption. World stocks of zinc declined in 1932 and 1933

but the foreign situation was aggravated by depreciated currencies, imposition of

tariffs, and maintenance of uneconomic production by Government subsidies.

In recent years our foreign trade in zinc has declined to small proportions.

During the war a large export trade developed which reached a peak in 1917

when 218,000 tons of slab and sheet zinc were shipped abroad. This was equiva-

lent to 33 percent of the total smelter output. Contemporaneously there was an

increase in imports of zinc ore for treatment in domestic smelters. The maximum

production of zinc from foreign ores was achieved in 1916 and amounted to 104,000

tons. The forced demand of the war period stimulated a huge expansion of mine

and smelter capacity. After the war, our export trade in zinc sharply declined

and since 1930 has been relatively unimportant. Imports of zinc ore have

virtually ceased.

The metal is principally sold as slab zinc for galvanizing and brass manufacture

and as sheet zinc. Pigments are made both from ore and from slab zinc. Com-

petition is keen with copper and lead and with steel alloys. Use in galvanizing

has declined but demand for zinc pigments has gained as compared with lead.

The total available supply of zinc derived from ores and secondary sources in the

United States decreased from 901,000 short tons in 1929 to 356,000 in 1932, but

increased to 504,000 tons in 1933.

Since all of the zinc used for pigments and a large part of that for galvanizing

is destroyed, the reclamation of zinc from old scrap is not so important a factor

in relation to excess capacity as in the case of copper and lead. Such reclaimed

zinc has amounted only to about 20 percent of new production in recent years.

At the end of 1928 stocks of zinc at primary reduction plants amounted to

47,000 tons. Beginning with July 1929 there was a constant and rapid increase

in stocks which persisted until a peak of 167,000 tons was reached on December
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31, 1930. During 1931 and 1932 there was a decline to 128,000 tons, but during

the first half of 1933 there was a further increase which carried the total almost up

to the previous peak. During the last half of 1933, however, there was a rapid

decline owing to a sharp increase in consumption and at the end of the year stock

stood at 110,000 tons. About the same amount was on hand at the end of

September 1934, despite enforced curtailment of output by the strike of the
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miners and mlllmen in the Butte distriot. Assuming 45,000 tons as the normal

stock requirement, excess stocks at present represent less than 2 months' supply

at the normal rate of consumption and less than 3 months' supply at the average

rate in 1933.

Capacity of both mines and smelters is greatly in excess of requirements. The

surplus is primarily the result of the World War, and even in 1929 mines and

smelters operated far below capacity. In 1933 only one-third of the capacity of

zinc retorts was utilized.

The principal mining region is the Joplin or Tri-State district at the junction

of Missouri, Oklahoma, and Kansas. Next in importance is the Western States

area, the principal contributors being Montana, Utah, Idaho, New Mexico, and

Colorado. In the East there are important mines in New Jersey, Tennessee,

Virginia, and New York. During the depression the Joplin district and the

Western States have borne the major part of the curtailment. In 1933 the

Joplin district produced only 44 percent of its 1929 output and a much smaller

fraction of its capacity. At the trough of the depression, the district was pro-

ducing hardly 20 percent of its peak.

The loss of metal resources induced by such violent fluctuations of production

is nowhere better illustrated than in the zinc mines of the Tri-State district.

The ore-bearing formation underlies a wide area, at relatively shallow depth, and

ownership was originally scattered among several thousand farmers. These

conditions have led to a great number of small-scale enterprises. Under the

stimulus of high prices, especially during the war, hundreds of mines have been

opened. In comparison with some other districts, the ore is relatively low-grade.

It is essentially a one-crop resource, and if the crop is not well harvested, there is

trouble in recovering it later. Miners may return to abandoned workings, but in

general, the total cost of such piecemeal development is much higher than if

economic conditions permitted systematic extraction in a single operation. Under

the present low prices, the operator is compelled to leave far more of the marginal

ore behind, though construction of large central concentrating plants will help

future recovery by reduction of milling costs.

The possible loss of metal is increased by the water problem. The ore-bearing

formation is honeycombed with old and new workings, and over large areas these

openings are interconnected. Drainage from one mine into another, always a

factor, has been greatly increased by the premature closing of mines forced by

the depression. In certain areas all the mines are now flooded, and could be

reclaimed only by cooperative action at heavy expense. The situation threatens

to force abandonment of a large tonnage of low-grade material under conditions

that would make its ultimate recovery possible, if at all, only at great increase in

cost.

Were our reserves of zinc unlimited, the Nation might feel no cause for concern.

The facts are quite otherwise. No great new fields have been discovered in the

last 20 years, though reserves have been increased by important extensions of

known areas. The maintenance of reserves has been accomplished chiefly by

improvement of technology. The perfecting of the process of selective flotation

between 1921 and 1925 added greatly to the domestic reserves by making lower-

grade deposits commercially available. This process not only made possible the

recovery of zinc from ores formerly considered unworkable but increased the

percentage of metal obtained from many ores already worked. The invention of

a process of recovering zinc from lead furnace slags has also been an important

advance in the conservation of this resource. Yet in spite of these metallurgical

achievements, the total reserves of zinc so far as now known are placed at only

11,000,000 tons, or about 15 years' supply at the 1929 rate of mine production.

In these circumstances, the threatened loss of metal in the Tri-State district and

elsewhere calls for cooperative action. Consolidation of mining companies and

pooling of efforts to meet the water menace should be encouraged. There is also

need of joint action by the industry to temper the extreme fluctuations of the

market, thereby avoiding needless expansion in boom times and cushioning the

decline in times of depression.

Production control in the zinc industry.â€”Provisions in the Zinc Code, now

pending before the N. R. A., may result in the formulation by the industry of
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plans to control production, especially in theTri-State area. As already indicated,

some plan for the more orderly adjustment of supply to market needs is in the

public interest. The committee believes that some authority to encourage the

submission of such plans by the industry and to give the necessary approval and

public supervision, should be continued after expiration of the "Recovery Act.

The need of cooperative action is likely to continue. Substantial improvement
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in the zinc industry depends upon the revival of general business and recovery of

metal prices. A return to predepression prices probably cannot be expected,

for the domestic price is controlled by the London price, plus a differential of

about 1 % cents, owing to the tariff, and excess productive capacity abroad makes

low world prices probable for some years to come. It may prove wise to encourage

collaboration of the American industry with the International Zinc Cartel under

supervision of a public agency, in the way we have already sketched for copper.

As in the case of other nonferrous metals, the committee suggests for immediate

consideration the issue of periodic forecasts of consumption. Such forecasts,

made by an established Government agency in collaboration with operators and

trade organizations, should be vitally useful in effecting a better balance of

production and consumption. Joint action to limit the accumulation of excessive

stocks may also be desirable, if the industry desires the cooperation of the

Government to accomplish this end.

7. CONCLUSIONS AS TO PRODUCTION AND CAPACITY CONTROL IN THE MINERAL

INDUSTRIES

After careful study of the varying conditions in the coal, oil, copper, lead, and

zinc industries, and of certain others to which specific reference is not here made,

the committee makes the following general recommendations for permissive con-

trol of production and capacity, where resource waste is shown to be serious, and

where control offers hope of reducing the waste.

(1) The bituminous coal, oil, copper, and lead codes and the proposed zinc

code, all eontain provisions permitting the industry to control competition in

one way or another, undeT Federal supervision. So far as controls have been

used, the benefits seem to warrant continuance of some such provisions, after

June 1935. For bituminous coal and oil, the case for permitting control is clear.

For copper, lead, and zinc, the case is not so evident, but conditions are serious

enough to warrant some modification of the rule of unlimited competition after

the expiration of the National Industrial Recovery Act.

(2) While control of production and capacity by most industries is impracti-

cable, except perhaps in emergencies such control is in the public interest where

destructive competition causes serious waste of an irreplaceable resource and

endangers living standards of the mine workers, whose isolation, relative immo-

bility, and hazardous life, merit special consideration. In the special case of

coal mining provision for minimum and maximum prices may also be justified.

(3) This committee recommends the consideration of action by Congress

empowering an appropriate agency, or agencies, where resource waste and

depression of mine labor standards are found to be serious, to authorise systems

for the control of output or capacity, or both of them, and where necessary, as

in the case of coal mining, to authorize minimum and maximum prices, and to

supervise the operation of such control. If necessary, the antitrust laws should

be specially amended to permit such action. In framing such legislation due

regard should be had for the competitive interrelations of coal, oil, gas, and water

power and of the nonferrous metals.

(4) Authorization of any such system of control by the producers in an industry

should be made contingent upon acceptance of whatever safeguards are deemed

necessary by Congress to protect the mine workers and the consuming publio,

and upon assurance by the industry concerned that action will be taken to

minimize resource waste.

The question of labor safeguards is a special subject of great importance and

involves a clarification of the responsibilities of the miners as well as protection

of their rights and liberties. This subject will be considered by other agencies

of the Government and is outside the special province of the committee.

Regarding consumer safeguards, the committee feels that when an industry

asks for the privilege of limiting competition, the supervisory authority should

be given power to prescribe forms of accounts, to require reports, and to modify,

disapprove, and review the operation of any proposal for price, production, or

capacity control. At the same time, producers in the industry may reasonably
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ask to be protected against any unfair practices of organized and powerful

consumers.

(5) The committee makes no specific recommendations as to which agencies

of the Government should be designated to administer the plan. The legislation

necessary might take the form either of a separate act applicable to a single indus-

try or of a general enabling act applicable to the natural-resource industries as a
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group. In the case of bituminous coal and petroleum, it seems likely that separate

acts might be preferred, to provide for special problems peculiar to these industries,

such as the purchase of marginal mines, or the establishment of crude-oil quotas.

In the case of copper, lead, zinc, etc., the general enabling act might be preferred,

leaving each industry to avail itself of the act and propose a plan of control should

conditions so require.

In view of the common problems of the mining industries, and in some cases

of the competition between them, we would, however, urge the importance of

centering administrative responsibility under the same general auspices. Con-

ceivably this might be done under the Department of the Interior in order to

effect the fullest use of that Department's fact-finding, scientific, and technical

services, and to coordinate the operations of production control with administra-

tion of the public domain. Or conceivably it might be done under a permanent

recovery administration in order to coordinate mining codes with other industry

codes. Decision on this matter turns among other things on whether the present

National Recovery Administration is to be continued in some form after June

1935. The important point is to provide a source of authority to be used when

needed for price, production, and capacity control in industries involving waste

of limited and irreplaceable resources.

(6) Experience under the N. R. A. codes has shown the importance of flexibility

and administrative discretion. We suggest, therefore, that the choice of the

particular method of control in a given case should be left to the administrative

agency in council with the industry concerned, selecting from whatever methods

may be authorized by Congress the ones best suited to the conditions of the in-

dustry. This would leave room for modification of the method of control in the

light of experience and of judicial interpretation. A plan of control once approved,

however, the powers of the administrative agency to require compliance should

be made as clear and as complete as the constitutional powers of the Federal

Government permit.

(7) In general we recommend the selection of methods which leave a consid-

erable field of competition among producing units in order to avoid the artificial

maintenance of high-cost marginal enterprises.

iv. conservationai, problems arising prom deficiency op domestic

Supply

There are outstanding deficiencies in domestic supplies of antimony, chromite,

manganese, nickel, and tin. Partly inadequate are the supplies of mercury,

tungsten, asbestos, barite, china clay, graphite, magnesite, mica, pyrites, talc,

and soapstone. These lists include several important ferro-alloy minerals neces-

sary for the manufacture of steel. While the amounts required are not large,

certain grades of 6teel cannot be made without them, and dependence on foreign

countries is likely to be embarrassing in event of a national crisis, as was shown

by the experience of the last war. Domestic unmined roserves of gold and pre-

cious Stones also are inadequate, although their scarcity raises problems that are

largely other than industrial in character.

Public encouragement is warranted for exploration in search of additional

supplies of deficient minerals, for investigation of the possibilities of developing

the use of substitutes, and for technological research that may make available

low-grade and marginal supplies that cannot now be extracted profitably. Within

the narrow limits of available funds, Federal and State agencies concerned with

geology and mining have performed a valuable service in carrying on investiga-

tions of problems relating to these minerals. Expenditures for carrying forward

this work on a more extensive scale are advisable. While in the past some of

the efforts of Federal and State agencies have been devoted to expanding produc-

tion of minerals already in surplus, now energy should be directed mainly to

questions of increasing reserves of deficient minerals.

To encourage development of certain minerals in which we are deficient, such

as manganese, mercury, and tungsten, tariffs have been imposed. It has usually

been argued on behalf of tariffsâ€”often without careful scrutiny of the reserve sit-

uationâ€”that they would make possible the development of new supplies. In

practice, however, the encouragement of tariffs has not greatly aided exploration,
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discovery and, research; on the contrary, the stimulus of a protected market of

uncertain duration has merely accelerated the depletion of the. few high-grade

deposits we have at a time when consideration for national defense requires that

such limited supplies be conserved for emergency use. The wisdom, moreover,

of tariff protection for minerals of which the small (actual or potential; domestic

production meets only a minor portion of consumption requirements is open to
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further questions with which the committee is not primarily concerned.

As tariffs have generally failed in their objective to materially improve either

the short-time or long-time outlook of deficient minerals, a more effective pro-

cedure would be the increase of direct appropriations to continue surveys, explo-

ration, and technological experiments. The latter particularly have already

proved their worth. A few years ago the United States was almost totally

dependent upon European sources for potash; Federal Government-sponsored

drilling in New Mexico, Utah, and Texas, inaugurated In 1927 after extensive

geological reconnaissance, has now definitely assured adequate supplies of domes-

tic potash. Similarly, Government-supported technologic studies on the recovery

â€¢ of helium gas have assured supplies adequate to meet all present domestic needs

and have provided a reserve against future demands; in 1917 this gas was avail-

able in small quantities at a price of $2,500 per cubic foot, but by 1933 the recov-

ery processes developed by Government scientists provided helium at about

half a cent a cubic foot. Private research has also made noteworthy contribu-

tions, such as the successful extraction of the interesting and useful magnesium

metal from brines.

The methods that have made available supplies of potash, helium, and mag-

nesium metal promise further results when applied to some of the other deficient

minerals. For example there are large reserves of low-grade manganese-bearing

material already known in the United States. Experimental work on the recov-

ery of manganese or manganese-bearing products from these sources and their

use has come near enough to success to justify public expenditure for further

experimental work. While such work as has been done has been indirectly en-

couraged by the tariff, it has resulted mainly from private, State, and Federal

research activities that have not been greatly influenced by tariff considerations.

Further surveys are needed to indicate those minerals which seem to merit spe-

cial exploration and research efforts. If and when it can be shown that ade-

quate supplies of the minerals which are now deficient can be found and made

available by new processes at costs somewhat above world prices, then careful

consideration should be given to the advisability of tariff protection.

V. Minerals and the Problem of Monopoly

The restricted occurrence of many minerals invites concentration of ownership.

Nature in some cases creates conditions that make monopoly almost inevitable

as man creates similar conditions for limited periods by patent laws. Ninety

percent of the radium produced in recent years has come from one deposit. Until

1924, about 60 percent of the world's vanadium came from one mine, and another

mine now produces 75 percent of the total production of molybdenum. There

is only one deposit of natural cryolite of commercial size known in the world.

"Some other minerals are widely distributed but a few deposits arc so rich or

so readily amenable to recovery that they create a similar situation. Eighty

percent of the world's output of so common a mineral as native sulphur is taken

from five deposits controlled by two companies. This particular typo of deposit

lends itself so well to an ingenious, specially adapted, low-cost method of recovery

that the production dominates the world's markets.

Concentrated ownership in other cases may arise partly out of limited distri-

bution of resources and partly out of control of patents, reduction plants, fabri-

cating capacity, marketing facilities, or exceptional technical and managerial

ability. One company controls the greater part of the known reserves of bauxite

(the ore of aluminum) of present commercial grade in the United States and 100

percent of the reduction capacity for the making of virgin aluminum.13 From

such unitary control, the problem of concentrated ownership grades off into the

condition illustrated by the California borax deposits; or by the high-grade ores

of Lake Superior, where the bulk of the hotter reserves arc in a few hands, although

the Supreme Court in the steel case found no violation of the antitrust laws.

The minerals involved in situations of this type range from those affecting only

minor industries, relatively unimportant in the total volume of industrial pro-

duction, to some of the world's major enterprises.

Â» From testimony by officers of the company given on pp. 20 and 124 of the transcript of the public

hearing on the Code of Fair Competition for the Aluminum Industry, National Recovery Administra-

tion, 1933.
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American law and tradition are opposed to unregulated monoply. It is notable

that some of the leading cases brought under the antitrust laws have been directed

at alleged combinations involving control of mineral raw materials. The issues

have been brought not by consumers only on the basis of excessive prices but

also by smaller producers who have felt themselves deprived of a fair market, or

from independent refiners.
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In this connection the committee calls attention to economic forces tending to

protect the consumer of mineral products even where concentrated ownership

prevails. All metals are subject to the competition of substitutes, and the com-

petition becomes more fluid with the advance of modern metallurgy and the

chemistry of alloys. High prices stimulate the return of consumers' scrap. New

deposits may be discovered at any time. Thus the dominant position in the

vanadium market held for 15 years by a single mine in South America has been

challenged by active competition from Africa. The virtual monopoly of radium

enjoyed for 10 years by a mine in the Belgian Congo is now threatened by the

discovery of new deposits in northern Canada. Synthesis of minerals through

chemical advances may supply competitors of the natural product, as illustrated

by the development of synthetic cryolite. The importance of such extra-legal

forces in protecting the consumer is well shown by the anthracite industry of

Pennsylvania. The final court decree directing the anthracite railroads to dispose

of their coal mines was entered years ago, yet it is now clear that the legal processes

of dissolution had less effect upon prices than the economic forces of competition

from substitutes.

Although the committee believes that competition is the most effective general

regulator of price and the one that best accords with American practice and the

American genius, it recognizes that natural conditions preclude its effective

operation in some parts of the field of the mineral industries.

The issue raised by concentrated ownership of minerals is, of course, only a

part of a much larger question affecting all branches of industry and trade, yet

it has certain special features. Thus the committee is aware of certain advantages

of centralized ownership in the mineral industries. Where such ownership exists,

it has some times avoided much of the resource waste associated with destructive

competition among great numbers of producing units as well as the poor housing

conditions so often associated with mining camps in the highly competitive

industries. Concentrated ownership also has made great contributions in carry-

ing new industries through the pioneer stage, in advancing mineral technology,

and in developing new uses and new markets. On the other hand, there is always

the possibility that monopoly control may strangle legitimate competitors and

exact unreasonable prices. Unless an industry is operating under public regula-

tion, the consumer is right in feeling that competition is necessary to assure a

fair price.

In those industries burdened with a surplus of capacity such as coal and oil,

for which we have recommended the encouragement of collective action among

producers to control production, we have also recommended adequate public

supervision. The suggested arrangement aims not to suppress competition but

to confine it within orderly bounds. A measure of competition to stimulate

efficiency and the progress of the arts is healthy and necessary. The objectives

of production control should be rather to attain economic stability and to prevent

serious waste of resources. For these purposes, as already indicated, we believe

that collective action by an industry to control output, capacity, and even in

some cases, prices may be in the public interest. Such collective action may

appear to be in conflict with the traditional interpretation of the antitrust laws.

If necessary we think the laws should be amended to permit collective action, but

always under public supervision. The degree of supervision necessary in a j^iven

case obviously depends upon the extent to which free competition is to be modified,

but in all cases should be ample to protect the rights of labor and the consumer.

Where there is no adequate supervision of price or production by public author-

ity, the committee thinks it clear that the antitrust laws should be retained in

full and vigorously enforced, whether the industry involved is one of many units

or of few. This is the more appropriate because of the facilities for collective

action under public supervision, made available by the Recovery Act or by the

permanent provisions which we have suggested. Practices in control of competi-

tion that can be shown to be in the general interest are thereby made possible under

public supervision. If there should be practices in control of competition that

any business group is not willing to conduct under public supervision, these

practices would be open to the suspicion that they constitute an unreasonable

restraint of trade.
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In discussing this subject, the committee bears in mind that the question of

enforcement of the antitrust laws extends far beyond the field of mining. Even

where mineral raw materials are involved, practices complained of as in restraint

of trade may center around the fabrication of the finished product for sale to the

ultimate consumer and therefore may involve manufacturing and distribution

rather than mining. The committee has made no study of these practices. They
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raise legal questions outside its competence and its terms of reference, which are

the responsibility of the agencies of the Federal Government charged with enforce-

ment of the antitrust laws. The committee assumes that these agencies will be

vigilant in prosecution of violations.

Where there is only one deposit of a mineral and that too small to permit

economical development of more than one mine, the public interest is doubtless

best served by unitary operation. But where deposits are sufficiently large or

scattered to permit several enterprises of a size great enough to achieve the econo-

mies of large-scale operation, the committee believes that competition between

several producers is healthier than monopoly. The provisions for collective

action under public supervision which have been sketched offer a means of keeping

competition within reasonable limits and insuring orderly conservation of the

resources.

VI. Minerals on Public Lands

FACTUAL REVIEW

There are about 1,903,000,000 acres of land within the United States proper. Of

this total, about 1,442,000,000 acres constitute the so-called "public domain", that

is, the area that was once public land and under the direct control of the Federal

Government. More than 1,000,000,000 acres of this total have been disposed of,

leaving about 426,000,000 acres directly or indirectly in Federal control. The

Commissioner of the General Land Office in his annual report for 1933 classifies

this remainder as follows:

Acres

Pending and unperfected public-land entries 23, 208, 704

Title remaining in the United States:

Unappropriated and unreserved public land 172, 084, 580

National forests 137, 576, 500

National parks and monuments - 8, 370, 989

Indian reservations (estimated net) 56, 676, 535

Military, naval, experimental reservations, etc. (approximate) - 1, 000, 000

Withdrawals (estimates net) 27, 068, 532

Such part of the original mineral resources of the Nation as is still under Federal

control is in this remaining fraction of the public domain and in about 35,000,000

acres of lands that have been disposed of with a reservation of some or all of the

contained minerals by the United States.

The retention of these resources in public ownership, and the evolution of the

leasing system under which they are now yielding a substantial revenue to both

the Nation and the interested States, are an outgrowth of the original conserva-

tion movement launched by President Theodore Roosevelt early in the century.

The coal and oil land classifications and withdrawals of 1906 and since, and the

Mineral Leasing Acts, the most important of which is that of 1920, constitute

changes in administrative practice and in law brought about by the conservation

movement. There remains the continuing task of vigilant administration of the

statutes enacted, and of securing such modifications of them as will assure the

realization of the conservation objectives.

METHODS OF DISPOSITION OF MINERALS

There is a complex body of Federal law under which publicly owned mineral

deposits may be acquired and developed. In a broad sense, the Federal laws for

the disposal of these resources recognize two categories of mineral depositsâ€”the

metalliferous and the nonmetalliferous. Again speaking broadly, the metallifer-

ous mineral deposits may be acquired in fee under the lode or placer acts and the

"nonmetalliferous deposits may be developed under a group of leasing laws. Loca-

tion of a mining claim, followed by certain simple legal procedure, including the

recording of notice of location in the appropriate county office and proof of annual

assessment work, give"! the locator a property right recognized by the courts. The

locator may obtain a patent ot discovery, an expenditure of not less than Â£500 on
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the claim, and payment of the purchase price, $5 per acre for lodes and $2.50 per

acre for placers, but a patent is not necessary in order that definite property rights

may be acquired, so long as the provisions of the mining laws are complied with.

Indeed, mineral patents are often deliberately avoided by claim owners to escape

taxation or for other reasons and important mines in the United States have been

developed on claims that have never been patented.
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Metalliferous mining claims may be filed upon any part of the 172,000,000 acre*

of unappropriated and unreserved public lands, upon the 138,000,000 acres of

national forests, and upon some part of the 35,000,000 acres disposed of with a

reservation of mineral rights by the United States. It is unlikely that there

remain any important known deposits in these areas that are not included in

mining claims. The Federal Government has no record of these claims unless

title is sought or contests are brought.

Generally speaking, the mining laws are not applicable to lands withdrawn

and reserved for national parks and national monuments, although claims

established prior to the creation of these reserves and maintained in compliance

with law remain valid.

The lode and placer mining laws are not applicable xenerally to lands within

Indian reservations. However, various special acts have been passed from

time to time providing for the development of metalliferous minerals within

Indian reservations by lease. Perhaps the most important of these acts was

that of June 30, 1919, which, as amended on December 16, 1926, authorizes

the Secretary of the Interior to lease any part of the unallotted lands within

any Indian reservations in the States of Arizona, California, Idaho, Montana,

Nevada, New Mexico, Oregon, Washington, or Wyoming for the purpose of

mining deposits of metalliferous and nonmetalliferous minerals except oil and

gas. This act provides for the collection of 5 percent of the net value of the

output of the minerals as royalty.

Lands withdrawn under the terms of the Withdrawal Act of 1910 in general

are open to acquisition under the mining laws applying to metalliferous minerals.

The Water Power Act of 1920 reserves lands, covered by an application filed

under that act, and lands withdrawn or classified as valuable for power purposes

from any type of subsequent mineral location or entry.

Coal, oil and gas, phosphate, potash, sodium, sulphur (in Louisiana and New

Mexico), and oil shale on Government lands are now acquired not by purchase

but by lease. Laws for the development and production of these substances

provide for the issuance of prospecting permits for all except phosphate and oil

shale. After discovery leases may be issued for lands included in these permits

at royalty rates whose minima arc usually fixed in the law. Leases may also

issue, in general, to the bidder of highest bonus, for known deposits for which

prospecting is unnecessary. These minimum royalties are for coal, 5 cents per

ton; for oil and gas, 5 percent of the gross value of the crude production from a

quarter of the area included in the prospecting permit and not less than 12J4

percent for the remainder; for potash, not less than 2 percent of the quantity

or gross value of the output at the point of shipment to market, etc. Common

royalty rates for coal are 10 and 15 cents per ton and various rates above the

minimum, including sliding scale rates up to 33% percent, are applied to oil.

The maximum acreage that may be included in single permits or leases under

this group of acts is usually 2,560. No persons, association, or corporation

may hold coal, phosphate, or sodium leases or permits aggregating more than

2,560 acres in any one State, nor more than 7,680 acres in any one State under

oil and gas lease or permit. The original lease term is usually 20 years, with

provision for renewal by successive 10-year periods. An acreage rental is pro-

vided for, to be credited against royalties when minerals are produced.

These leasing laws apply to the unreserved public domain and to the national

forests (except those reserved under the Appalachian Forest Act, which may be

leased under a special act), but not to the parks and monuments. Oil and gas

deposits in lands included within naval petroleum reserves are developed and

produced either under the general leasing act or under a special act applying to

these reserves. A group of special statutes provide for the development of oil

and gas, lead and zinc, and coal on Indian reservations, generally by lease and

under conditions comparable with but not identical with those applying to the

public domain.

Operations on the public lands under the leasing acts are indicated in the

following summary:
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The revenues derived from public lands as a result of the operations of the

leasing acts are distributed as follows:

Percent

United States Government 10

States 37H

Reclamation fund 52 %
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Royalties received from oil and gas leases on the naval petroleum reserves are

deposited in the United States Treasury as miscellaneous receipts, and royalties

from Indian lands are credited to the tribe or allottee entitled thereto.

FEDERAL POLICIES FOR MINERALS ON THE PUBLIC DOMAIN

From 1785 to 1846 the policy of the United States as to minerals on the public

lands was one of reservation and leaseâ€”an exception being the opening to sale of

lead mines and lands in Missouri in 1829. Knowledge of mineral deposits and use

of minerals was meager a century and more ago, and these early laws were appli-

cable chiefly to lead, though reservation of gold, silver, copper, and salines was

provided. In 1846, following a report by the President in 1845 that the reserva-

tion of a million acres of land supposed to contain lead and other minerals and the

leasing of such reserved lands was unprofitable to the Government and unsatis-

factory to lessees, Congress authorized the sale of reserved lead mines and lands

in Arkansas, Illinois, Iowa, and Wisconsin. Thus was inaugurated a policy of

sale which was extended to other areas soon thereafter and to coal in 1864.

Among the reasons given for the abandonment of this early leasing experiment

was the cost of its administration, reported as more than four times the revenueâ€”

in marked contrast to a revenue many times the cost under the conditions of

1934 and because of destruction of timber and the careless and wasteful manner of

working the minesâ€”again in marked contrast to the conservation of life, health,

and resources accomplished through supervision of present-day mineral-lease

operations.

Discovery of gold in California in 1848 led to a change in policy and law. In

the absence of any governmental organization, either congressional or territorial,

and in the absence of specific Federal law other than that reserving mineral lands

from preemption, local customs, varying with different localities, grew up by

common consent of miners and governed the location, size, and possession of

mining claims and appurtenant water rights. By 1866 nearly a billion dollars

in gold and silver had been produced from public lands of the West under these

customs which came to be recognized by the courts and legislatures. Finally,

in 1866, Congress recognized and validated equitable rights acquired in accordance

with such local customs and provided that mineral lands of the public domain

should be free and open to exploration and occupation and to acquisition by con-

forming, in general, to established local customs. Thus, except for coal, which

remained under a policy of sale and purchase established in 1864, the general

mining law of the United States became one of possessory occupation. The

principle of sale and purchase was extended in 1870 and 1872 to mineral lands

generally at the nominal price of $2.50 an acre for placer claims and $5 for lode

claims, conformity with established rules and customs of local mining districts

still being a general requirement.

In 1914 Congress revived the leasing system by enacting a coal-leasing law

for Alaska and in 1917 extended the policy to potash on all public lands of the

United States. In 1920 a general leasing law for coal, oil, and gas, phosphate, oil

shale, and sodium was passed. In 1927 this was extended to cover sulphur, and

in the same year the principle of leasing was applied to gold, silver, and mercury

reserved to the sovereign in certain existing land grants.

These relatively new leasing laws have proven advantageous both to Govern-

ment and industry. There is, however, a strong body of opinion that under

them speculation in mineral rights has been excessive and that provisions intended

to encourage discovery of new sources of supply have permitted unwise promo-

tions with resultant loss to the general public and to diversion of the landowners'

equity to middlemen, who do little or nothing for the benefit of either Govern-

ment or industry. Amendatory legislation and improved administration to

correct such abuses are suggested. But the general workability of the leasing

laws and the advantages in conservation of life, health, and resources obtained

through their operation have been amply demonstrated through a period of years.

One has but to consider the course of development in two major oil fields during a

time of general overproduction-â€”Kettleman Hills, California, a public-land area,

in which production has been held back, and east Texas, a non-public-land area,

in which it proceeded apace with resultant disorganization of market*â€”to be
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convinced that control exercised under Government ownership has been beneficial

to the industry and to the Nation.

But other Government-owned mineral products, except the designated few,

remain subject to the general mining laws under a highly decentralized, independ-

ent, individualistic system. Under it Government has no cognizance of rights

established to public resources. So far as any requirements of the system are

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:39 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

concerned the Federal Government does not know what mineral resources in the

public domain are still public property and what are covered by valid claims which

any court must recognize. Such a situation under modern conditions in a well-

developed region is an anachronism. Under it Government cannot function

effectively as a trustee of the national resources. Administration is baffled. It

may determine that the highest value of a tract of land is for park purposes or

for power or irrigation development or for forests or for playgrounds, only to

discover that a valid mining claim on which "discovery" has been made and

annual assessment work is done, exists at the critical point. The period when

laws of this oharacter were needed to make possible prompt and successful

development of deposits of metalliferous minerals in mainland United States is

past.

It is probable indeed that few known deposits of metals or their ores that are

not covered by a mining claim exist in the 400,000,000 acres of public land

remaining. Some new discoveries, however, will doubtless be made.

Future mining development should be provided for by an extension of the

leasing principle, though probably in much simplified form, to all publicly owned

mineral deposits in the United States proper. Moreover, if legally practicable

any new enactment should provide that within a reasonable period all holders of

claims then extant should be required either to apply for patent under the old

law or for a lease under the new law. By this process existing rights will become a

matter of Government record. Thus the present chaotic condition will gradually

be cleared up and the Government will be in a position to function effectively as

the administrator of all the public mineral resources.

Both the States and the Federal Government are at present expanding their

holdings of land and the resources that they contain. Lands thus acquired by

the United States will become in some sense public lands and their contained

minerals should be brought into the general leasing system and administered as

are those of the residual public domain.

Federal influence with States should be directed toward encouraging a form of

State management that will harmonize with Federal policies. Abundant examples

now exist of the disadvantages and confusion that arise from differing State and

Federal policies on adjacent lands.

The possible advantages of Government control and management may be thus

summarized:

(1) Substantial revenues are collected of which the States receive a large share.

(2) Conservation is fostered through reduction of waste and encouragement

of greater ultimate recovery.

(3) Adjustment of rate of production to market needs is aided.

(4) Control of monopoly and of harmful price fluctuations is fostered.

5) Care in operation and safety and welfare of workmen can be imposed.

6) Maintenance of reserves of essential minerals can be assured.

Possible disadvantages may be similarly summarized:

(1) Increase of Government staffs and costs (bureaucracy).

(2) Interference with freedom of action of citizens.

(3) Danger that Government efficiency may be destroyed at any time by the

withholding of appropriations necessary to administration.

(4) Instability of policies under changing administrations.

(5) Possibility of political favoritism in administration.

ALASKA

Alaska is still a frontier. It is still largely unsurveyed public land. It is not

an agricultural nor an industrial region in the mainland sense. Its valuable

timber is limited essentially to the southeastern coasts. It is and is likely long

to remain chiefly a mining region. In any of its lands outside of national forests

that contain commercial mineral deposits, those deposits quite certainly constitute

the chief value of the land. There is, therefore, little or no conflict of values. Its

resources of fuel minerals and fertilizer minerals are now subject to exploitation

only under Federal lease. The old mining law in its application to the metals is

simple of operation and effective in frontier regions. It requires the minimum of

administration. Indeed, it is in effect self-administering, whereas leasing laws

2098 INVESTIGATION OE NATIONAL RECOVERY ADMINISTRATION

require adequate administrative staffs. This is proper, indeed almost essentia!

in remote regions, with short working seasons and inadequate transportation, if

mining is not to be hampered. An elaborate procedure, requiring official action

at Juneau or Washington before the right to take placer gold from a creek near

the Arctic Circle can be acquired, is impracticable. The Government may well

forego such royalties as it might receive under a leasing system in such circum-
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stances.

It is, therefore, not recommended that the lode and placer acts be repealed in

their application to Alaska, except in the national forests, to which the leasing

principles should be applied. However, a simple requirement is not unreasonable,

that a duplicate of the filings made at the local district office be forwarded to the

nearest land office for record. Such a procedure would give the Government

cognizance of claims existing on the public lands of the Territory. It has no

such record at present.

VII. Extension or Government Ownership

As a phase of the growing tendency in all parts of the world to extend public

control over natural resources, increasing interest is manifest in the possibilities

of Federal or State acquisition and administration of mineral resources now in

private ownership. Few political platforms in recent years, either National or

State, have failed to include a plank on natural resources or to advocate measures

designed to effect the greater conservation and more definite control of such

resources for the benefit of the public as a whole. There is unquestionably a

growing feeling that the minerals are a common heritage, that their exploitation

should, therefore, be for the benefit of all rather than of the few, and that the

wasteful practices of unregulated private exploitation can be eliminated only

by a greater degree of Federal or State control than is now exercised.

While approving the policy of retaining ownership of mineral deposits on the

public domain within the United States proper, to be administered under a

leasing system, your committee does not recommend general extension of public

ownership at the present time to the deposits of coal, oil, gas, iron, copper, lead,

zinc, gold, silver, and a score of lesser minerals that have already passed into

private hands. Whatever the abstract merits of public ownership may be, pri-

vate ownership is so inherently a part of the American genius and tradition, and

is so firmly entrenched, by law and custom, as a national policy, that the practical

difficulties alone of any general reversal of the status quo at this late date appear

insuperable. However, future conditions cannot be foreseen and the committee

recognizes the possibility that restoration to public ownership of minerals now

privately owned may sometime become a desirable feature of national policy.

Many of the recognized ills of the domestic mineral industriesâ€”excess capital

investments, variable and uncertain market demands, and irregular tenure of

laborâ€”are such as inhere in an industrial civilization founded on the generosity

of nature and governed by the laws of supply and demand and the survival of

the fittest These and the problems peculiar to mining, which center around

the fact of exhaustibility, can best be dealt with by private operation under

public supervision along the lines recommended in our discussion of production

control (sec. II, I) The consensus ofthis committee is that under present con-

ditions the feasible limits of public control are encompassed by the principles

of the producing and marketing cartel, or code, duly modified to protect the

rights of the producer, large or small, and of labor and the consumer, and strictly

and impartially administered in the public interest by the Federal Government,

supplemented where needed by use of the police powers of the States to prevent

waste in mining.

In this policy of attempting no general extension of public ownership, two

minor modifications should be considered. The first relates to the proposal to

purchase and retire some of the marginal coal mines and a portion of the coal

reserves now in private hands, to which reference has already been made. In

this case the proposal for public acquisition is supported by industry. It in-

volves no attempt at Government operation of mines, but merely the creation

of an eastern coal reserve (consisting of selected blocks of acreage) to be ad-

ministered in much the same way as coal reserves on the western public lands.

If this proposal is found to be the best way of meeting the problems of surplus

capacity and stranded mine workers in the bituminous coal fields, as we think

it possibly may, the favorable results obtained under the Mineral Leasing Act

seem to indicate its feasibility from the viewpoint of public land administration.

The second modification relates to mineral deposits reverting to public owner-

ship by the process of tax delinquency. Where tax-delinquent minerals are
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unredeemed, there is clear proof that existing reserves in private hands are more

than sufficient for the needs of the local industry To suppose that forced sale

of such deposits will increase the State's revenue is often an illusion. Its effect

is rather to depress the taxpaying ability of other mineral owners. Forcing such

lands back into private ownership stimulates the vicious cycle of overexpansion

of mine capacity in order to meet carrying charges on reserve holdings, with its
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train of capital loss, intermittent employment, and resource waste. A seemingly

wiser course would be for the States to hold tax-delinquent mineral deposits in

reserve until such time as they are actually needed, and then to lease them with

payment of suitable royalty to the State, after the manner of the Mineral Leasing

Act on the Federal domain. This point involves the need of change in present

methods of mine taxation, which is discussed in Section III-X.

VIII. SCBMARQINAL MINERALS AND MINERAL LANDS

Mineral deposits may be marginal or submarginal producers because of varied

circumstances. They may be too small to warrant investment in a plant suffi-

ciently large to form an economic unit, or too low in grade to permit economic

operation under existing conditions, or in the near future; also, they may be too

far from market. Furthermore, so much of a given mineral may be easily avail-

able that the market cannot absorb it all over a term of years at prices that will

meet the expense of taxes and the cost of holding the investment. Mineral lands

in the latter category have no real present value as mineral lands and the attempt

to set them earning their board and keep merely disorganizes the industry. In

addition, some deposits are in an anomalous position as they may be submarginal

in times of depression although commercially productive in periods of great

demand or high prices. The problems of mineral reserves of this type have

been discussed in part in the section on conservation issues arising from surplus

production or surplus plant capacity. Here we refer particularly to mineral

deposits which, because of low grade, small size, high cost, unfavorable location,

or advanced depletion are likely to remain submarginal for the immediate future,

say for the next 10 years. All reserves of this character will doubtless be needed

some decades hence as the richer deposits are exhausted, but meantime where

prematurely opened they have left the communities dependent on them derelict

and stranded.

The acute situation that exists in marginal agricultural areas has been forced

upon the attention of the public by the present business depression. It is not so

generally recognized that a parallel situation exists in mineral lands, due to

much the same kinds of causes. The influences which led to breaking up and

putting into wheat cultivation what now proves to have been too large an acreage

for our present and probable future requirements were not fundamentally

different from those which led to opening too many coal mines. Both cases raise

a problem in resource conservation, and each contributes to the waste involved

in excessive competition, failure, and abandonment. In both cases society is

concerned in checking present waste and in preventing its repetition.

But equally urgent is the human problem, and here the miner suffers perhaps

even more than the agricultural worker. Wheat land can be turned to other

uses but a coal mine can yield nothing but coal. The cotton fanner is in an area

where the possibility of other industries exists; too often the copper miner is in

an inhospitable region where even his water supply fails when the mines shut

down. Mines are necessarily where the mineral occurs, and it is an exception

when other than subsidiary industries can be sustained in a mining town. When

the mines close down the community dies; the towns, the railroads, and even the

farmers in the vicinity find their market gone, as is true today, for example, in

parts of Utah and other Western States.

One of the obvious lessons of this experience is the need not merely to alleviate

the present hardship by such means as can best be applied in each case, but also

to set up agencies that may serve as observation posts from which may be signaled

warnings to industry so that similar acute situations may in the future be antici-

pated and avoided.

There is danger that in the haste to put more men to work they be merely set

at reopening or enlarging marginal mines that will inevitably be high-cost pro-

ducers, whose output, so far as it can be sold at all, will merely displace the product

of low-cost mines already in operation and already employing labor. Just such

projects for the opening of doubtful mineral deposits have been urged by various

planning boards and committees and requests have been made for public funds

with which to carry them out. Obviously, in cases where an actual surplus or a
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surplus capacity to produce already exists, further opening of marginal properties

would be shortsighted.

In search, also, for uses of power to be generated by the great hydroelectric

projects now being built as public works, care must be taken to avoid merely

increasing present troubles of the mineral industries by encouraging unneeded

production from marginal or submarginal deposits as an outlet for surplus power.
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Such operations can only survive by reason of a direct or disguised subsidy. In

this connection the fundamental relationship among the three great sources of

powerâ€”coal, oil, and hydro plantsâ€”should be understood and articulated in any

broad-power program, and the protests of the coal producers and mine workers

against alleged too rapid development of hydroelectric projects at public expense

warrants careful study to determine their merit.

For minerals already developed to surplus capacity, it is obvious that develop-

ment of further submarginal supplies should be discouraged. Our recommenda-

tions for production control for some of these minerals in Sec. II, III uiclude dis-

couragement of new development. With the limits of demand more generally

recognized through the issuance of consumption forecasts, recommended in Sec.

II, III of this report, and with the knowledge that production must be kept within

certain bounds, the explorer is likely to show more caution and will find it more

difficult to secure backing for new enterprises than when the market was so wide

and expanding that the question of ability to sell the product was a secondary

consideration. If the Securities Commission should require a full statement of

demand and market limitations in connection with the sale of stock issues, it

might do much to discourage unwise development.

It is recognized, of course, that such a program may have to be compromised

temporarily with the local necessities of employment.

For minerals of which the supply is known to be inadequate for the needs of this

country, other measures should be taken. Whether it be to meet needs of national

defense or to furnish raw materials for domestic industry, every reasonable en-

couragement should be given to those willing to venture their capital in develop-

ment.

An exception to this general thesis may well be expressed in that the develop-

ment and use in peace time of limited domestic deposits of critical war minerals

should not be encouraged.

Topographic and geologic surveys have long been recognized as essential pre-

requisites to intelligent development and should be vigorously supported from

public funds. In particular instances, special studies in the technology of pro-

duction and recovery require reasonable expenditure of public money that is

clearly justified. In the readjustment of public and private ownership in lands,

whether by extension of the national forests and the national parks, the purchase

of marginal agricultural lands, the forfeiture for taxes, or by other means, careful

studies should be made to determine the mineral value of such lands and to classify

them as to future usefulness. In instances where it is feasible to do so, it may

prove to be sound public policy to take certain marginal mineral lands Into the

public domain. The cost of carrying them until they are needed will thus be

minimized, and when that time comes the conditions of development can be set

without prejudice to vested rights.

A more general understanding of national needs on the part of both Federal

and State Governments and on the part of both permanent and emergency

agencies of government should make it possible to support more adequately in-

vestigation of the problems of supplying our national deficiencies. The National

Resources Board, through its contacts with State planning boards, could perform

a very useful service in indicating just what minerals should be and should not be

developed. Federal and State relief agencies should in all cases withhold support

from new mineral developments except where it can be shown that supplies in the

United States are really deficient at a reasonable price and that new production

will not displace production elsewhere that has a better right to maintenance nor

tend to exhaust limited supplies of minerals essential to national defense.

There remai7is the question of what to do with the stranded population of many

mining districts, some of them large and well known, which are either so far ex-

hausted or inherently so close to the margin that they cannot hope to compete

successfully during the next decade. Much attention is being paid both by the

Federal and State Governments to proposals for vacating marginal agricultural

lands and moving the population to more productive areas. Zoning is already

under way and there are suggestions for its wide extension. Minerals have been

considered only incidentally in these moves, and no provision has yet been made

for the derelict mining camps or their inhabitants.
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Your committee has not had the time to make the studies necessary, but feels

sure that the problem of what to do with submarginal lands involves consideration

ef the resources existing below the soil as well as those in and above it. Lands

should not be vacated or put in the public domain or in forest and game preserves

without ascertaining first whether any needed mineral supply is being taken out

of the field of possible development. Steps should be taken to rehabilitate the
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thousands of metal miners and scores of thousands of coal miners who cannot hope

to make a living in their present surroundings. The condition of these men and

their families is perhaps the most tragic of any group of American workers. Open-

ings must be found for them in other industries, local if possible, and, if not, in

other regions. This is now recognized to be a social responsibility and, where

necessary, a Government responsibility. In this connection serious consideration

should be given to the suggestion (already referred to) of financing the retirement

of marginal ooal mines and the rehabilitation of displaced miners by means of a

small tax on the tonnage of the more successful mines remaining in operation.

Your committee recommends that an investigation of this entire problem be made

a continuing activity of the National Resources Board.

IX. Taxation

FEDERAL TAXATION

The Federal Government taxes domestically produced minerals through the

income tax. The income tax involves questions of conservation through pro-

visions which make capital allowances for discovery, thereby reducing the tax

and encouraging exploration and development. The discovery clause in the

income-tax law was introduced during the war, the justification given at the

time being primarily the purpose of speeding up oil development. While it

applied to all minerals, regulations of the Treasury Department restricted dis-

covery exemptions in the metallio minerals to a far greater extent than in oil.

In 1921 the discovery clause was supplemented for oil and gas by a percentage

depletion clause, liberalizing the depletion exemption of these commodities. The

exemption on oil has amounted to about half of the net income. In 1932 the dis-

covery clause, as it applied to coal, sulphur, and metals, was replaced by the

percentage depletion provision.

The reason originally assigned for the allowance of deductions based on dis-

covery value or percentage depletionâ€”encouragement of exploration and develop-

ment of oilâ€”becomes nonexistent in mineral industries suffering from surplus

problems. Whether or not the income deductions permitted to mineral producers

have actually expanded development is not clear, though in any case their effect

has probably been small. In 1934 the Secretary of the Treasury recommended

to Congress the repeal of the discovery and percentage depletion provisions on

the ground that in effect they were subsidies to a special class of taxpayer.

Your committee makes no recommendation on this subject but suggests there

should be a study of the possible contradictory effect of the discovery and per-

centage depletion provisions in the income-tax law in promoting further develop-

ment for the few minerals for which present overdevelopment and waste are so

excessive that production control appears to be necessary. Also, the possibility

of confining the special mineral depletion allowances to minerals for which

production control is not necessary should be examined, particularly with reference

to minerals of which the United States' supplies are deficient.

Within the last year the Federal Government has imposed a tax of one-tenth

of a cent per barrel on petroleum to be paid by the producer at the point of

production, one-tenth of a cent per barrel to be paid by the refiner at the refinery,

and one-tenth of a cent per barrel on gasoline produced from natural gas. The

purpose of these taxes is to defray the cost of administering the petroleum code.

In addition to its value as a revenue-producing measure it has been of considerable

assistance in disclosing the illegal production of oil.

Excise taxes, which are in effect import tariffs, have been imposed on coal and

oil when imported into this country, consequently they will be treated elsewhere.

Federal, as well as State and local, taxes are imposed on the retail sale of

gasoline but, as these are in the nature of sales or consumption taxes levied

primarily foT highway construction, they should be considered by other agencies

than this committee.

STATE TAXATION

The heaviest burden of taxation on mineral industries is imposed by the States,

counties, and townships. Inadequacy of assembled data prevents discussion of

this complex field in detail, but we wish to call attention to certain general trends

as they affect the problems of conservation.
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Most of the States have ad valorem taxes, both on active mineral properties

and on mineral reserves. The reserves are taxed annually for indefinitely long

periods before coming into production. In some States the ad valorem tax is

based on a larger proportion of true value than for other classes of property.

In addition there is, in some jurisdictions, a multiplying group of special taxes on

minerals, called "tonnage taxes", "severance taxes", "occupation taxes", and
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"royalty taxes." There are other special taxes on smelting, refining, and dis-

tribution. Some of the States have corporate income taxes. It is claimed by

some mining companies that the cumulative effect of these measures is to burden

minerals with a load of taxation heavier than other classes of property, in certain

cases so heavy that it is said to approach confiscation.

The reason for this heavy burden, where it exists, lies partly in the growing

feeling that natural resources are a heritage of the people and that the public has

certain special rights in them, regardless of their private ownership. This feeling

is often expressed in legislative discussions of tax measures, in reports of tax

commissions, and in political platforms. Another reason is that so many of the

large mineral properties are in absentee ownership. The taxation rend reflects

in some cases an indirect effort to reacquire natural wealth which has passed into

private ownership. Reinforcing these philosophical considerations is the very

practical point that mines and minerals cannot escape heavy taxation by moving

away, and that their value often bulks large in relation to other local property.

Under these conditions, local taxing bodies in need of more revenue find it

difficult to exercise restraint.

All industries, however, share in the problem of heavy taxation, and in this

report we are interested primarily in the question as it affects the conservation of

exhaustible resources. Of all taxes on minerals, the one which is most likely to

be anticonservational is the ad valorem tax collected annually by the States on all

minerals whether in production or in reserve. The effects of this tax are cumu-

lative and some of them are only beginning to bo recognized. Owners of mineral

reserves are driven to open mines in order to provide income enough to meet their

taxes, and the ad valorem tax has been one of the causes of overdevelopment of

mine capacity, especially of the coal mines. It has a tendency to force selective

mining with attendant loss of low-grade material. It handicaps the orderly de-

velopment and extraction of the miscellaneous grades to be found in most mineral

districts. It puts a premium on the use of methods of extraction which cost the

least, regardless of the fact that these methods often involve the permanent

destruction or locking up of important reserves costing more to extract. In all

these undesirable results the ad valorem tax is only one of many factors, but that

it is an important factor there can be no reasonable doubt. Moreover, the valua-

tions on which ad valorem taxes are based are largely matters of personal judg-

ment requiring highly experienced appraisers, and it is not surprising that there

should be enormous disparities of tax between individual properties and between

taxing divisions and between States.

Another major result is just now looming up. It is becoming apparent that

by the time many of our great mineral reserves reach the stage of production they

will have accumulaetd a charge of original cost, taxes, and compound interest

far beyond any possible return from operation. This is particularly true of the

coal, iron, and other extensive bedded deposits. Where the reserves were acquired

for speculative purposes, this result certainly need cause no public concern, but

in some cases it seems to apply to mineral holdings no greater than were thought

reasonable at the time of acquisition in order to assure raw materials for the use

of associated mills and furnaces. In 6hort, the policy of acquiring reserves

necessary for prudent planning of mining operations and for protection of capital

investments in the manufacturing based upon them, so generally followed by

American industry, may sometimes prove to be an economic impossibility with

existing taxation. Already there has been the beginning of a reversal of the

process in the cancelation of leases and in default of taxes. Future reversion of

reserves to the States on a considerable scale seems not unlikely. It is clear that

some of the very large accumulations of reserves under unit commercial control

must be either dispersed among many private owners capable jointly of carrying

the load or that part at least will have to go back to public ownership.

Because of these conditions there has been a distinctly growing trend among

tax specialists and leaders of the mineral industry to question the merits of the

ad valorem tax and to favor some form of tax on annual production as a substitute.

Viewed from the broad public interest the major objection to the abandonment

of the ad valorem tax is that it would favor the concentration of ownership of

mineral reserves in very few hands and hence would put a premium on monopoly.
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Reserves acquired cheaply in pioneer days, or as an incident to timber or agricul-

tural purchases, or for the purpose of shutting out future competition could be

carried indefinitely at very low cost. Huge unearned increments would be

enjoyed by a few lucky, shrewd, or unscrupulous individuals. There are occa-

sional companies with holdings sufficient to last them 200 years. Clearly, there-

fore, the production tax alone will not fully serve the public interest.
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Under these circumstances a possible approach to the problem might be found

in an effort to adjust ad valorem taxes to a scale which would make it possible

for the active mining operations to carry the reserves really necessary for prudent

investment in mine plant and yet to discourage accumulation beyond this require-

ment. One possible solution to be studied would be the reduction or the elimina-

tion of the ad valorem tax on reserves held by operating companies in amounts

representing a reasonable ratio to their production. For reserves held beyond the

ratio set, the ad valorem taxes might be maintained or even increased. This

procedure might result in the reversion to the States of many important mineral

reserves which cannot be used until the distant future. This reversion might not

involve any considerable sacrifice on the part of operating companies, if coupled

with some provision for leasing State reserves when needed. The State would

suffer a temporary loss of revenue from ad valorem taxes on such excess ores.

This loss would be made up by output taxes of one form or another on active

mines, reasonable ad valorem taxes on the limited reserves retained by the mining

companies, and later might be more than made up by the collection of royalties

from the reserves under State ownership. Whether this suggestion is practicable

or not, the problem would seem capable of solution on the basis of the mutual

self-interest of the public and of private industry, without the necessity of making

arbitrary choice between political theories. In any case, the necessity of the

taxing authority to raise the revenues required for public purposes must be

admitted.

The full significance of the relation between mineral taxation and the public

interest in conservation has just begun to be recognized and has not been the

subject of sufficiently detailed examination and discussion to warrant any indi-

vidual or group in making any recommendation as to public policy. In fact,

primary data, needed for careful analysis of many questions involved, have not

yet been assembled, and your committee merely calls attention to the problem

as one affecting conservation.

We suggest that this subject, as well as that relating to the conservational effect

of the Federal income tax, should be studied with a care commensurate with its

importance. There is need of a thorough-going analysis of the broad problems

of taxation in relation to the wise use of mineral resources, similar to the forest

taxation inquiry now being completed by the Forest Service. The study should

combine the viewpoints of the mine-taxation specialist, familiar with the practical

problems of the mineral industries, and of the independent economist, familiar

with the questions of public policy in taxation of other forms of property.

X. Scrap Metals

One of the factors offsetting depletion of mineral resources, particularly the

metallic ores, is the accumulation of a huge working capital of metal, in the form

of manufactured goods or of scrap. There are, of course, numerous raw ma-

terials of vegetable and animal origin that are salvaged and used again. The

life span between initial use and ultimate destruction of such materials as paper

and rubber, however, is characteristically short, whereas that of the more durable

metals is characteristically long.

Secondary metals are those recovered from scrap sweepings, skimmings, and

drosses. The secondary-metals industry began humbly with the collection of

discarded scrap by the junkman. Its development, however, has been rapid,

and it is now a well-established industry of vital importance as a source of many

products. Secondary supplies of such metals as copper and lead, subject to little

or no rust or wear, may be likened to a reservoir upon which future demand

may draw whenever prices make collection and reclamation profitable. They

serve as a permanent potential supply, supplementing the reserves of the mines.

When a country is dependent upon foreign sources for its supply of a given metal,

the amount of that metal in use in the country becomes of invaluable service in

the event of war. Metals recovered from scrap compete in markets with the

output of mines, displace mine sales by the amount of secondary sales, and have

a powerful influence on metal prices.

The large return of secondary metal in certain industries has made it possible

for some business organizations to supply their needs for raw metal entirely by
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scrap originating from their own or similar operations. The railways, for exam-

ple, produce large quantities of ferrous and nonferrous scrap which they sell to

dealers or turn in to smelters as part payment for new metal. They also reuse

at shops or plants, quantities of scrap metals such as babbitt, solder, and bronze.

In iron and steel manufacture the extensive use of scrap has been an ever-

increasing factor in the last quarter century.
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The output of secondary copper, however, serves as perhaps the most eloquent

example of the inroads secondary metals have made into markets formerly

supplied entirely by the mines. In the period 1910-14 secondary copper repre-

sented 14 percent of copper produced by mines, whereas in 1929 it was 41 percent

of mine output. In 1933, with many mines in the country closed or operating

at a low rate, the output of copper from scrap was considerably more than mine

production. Unlese some new, large use for copper is developed, it is possible

that in the not too distant future the annual production of new copper from the

mines may be consistently smaller than the tonnage recovered from secondary

sources.

Of the more important metals that come back after use as scrap, the United

States is self-sufficient within its political boundaries in iron, copper, lead, alumi-

num, and zinc, but depends on foreign sources almost entirely for tin and nickel.

As already noted, copper is relatively indestructible and consequently a very

large percentage of all copper that is mined and put in to use comes back on the

market later as scrap. There is also a very large return of scrap lead, although a

higher percentage of the consumption of lead is dissipated. The rapid growth

and present importance of the secondary copper and lead industries are shown

by the following comparisons in which the tonnage of secondary metal is expressed

as a percentage of the output from virgin ores. Over the period 1910-14 second-

ary copper and lead were each equal to 14 percent of mine production; by 1924â€”28

the proportions had increased to 38 and 40 percent, respectively, and again in

1929 to 41 and 48 percent; in 1933 the tonnage of secondary copper reached the

astonishing figure of 133 percent of the mine output, closely followed by a recovery

of secondary lead equivalent to 82 percent of the virgin mined metal. For zinc,

of which a large portion of the uses are dissipative in character, the tonnage

recovered from secondary sources has remained comparatively stationary at

about 20 percent of the mine output for all periods mentioned except 1933; in

the latter year secondary zinc was 23 percent of primary production.

At the present time about 25,000,000 automobiles are equipped with storage

batteries, in recent years the most important use of lead. As storage batteries

were first used in automobiles about 1911, when automobile production amounted

to only 210,000 units, the great increase in demand for lead for battery use is

readily seen. When battery demand was first opening up a rapidly growing

outlet for lead, it was not realized to what extent the discarded batteries would

return to the market and furnish a fairly constant annual supply of secondary

metal competing with primary lead. It has been estimated that as much as

85 percent of the lead used in the manufacture of storage batteries is normally

returned to the smelters for reprocessing.

Insofar as the annual domestic recovery of tin from scrap enters the market

in competition with primary tin it competes with the product of foreign mines,

for the tin output of the United States from domestic ores is negligible. In this

case the supply of secondary tin is somewhat of a safeguard to the American

consumers of tin. Over the period 1924-28 secondary tin production was 41

percent of the metallic tin imported; in 1929 it amounted to 35 percent, and in

1933 to 31 percent.

That too little consideration has been given in the United States to scrap

metals and their bearing on national and international problems is indicated by

the fact that the United States is the only important industrial nation that has

no regulatory measures concerning the exportation of scrap. Our exports of

scrap furnish some importing countries with a cheap supply of metal, making it

possible for them to compete on a favorable basis in the United States market

for fabricated products. The exportation of tin scrap, which assumed compar-

atively large proportions in 1934, diverts from the secondary plants in the United

States a large supply of crude material that they are amply equipped to handle,

depletes the reserves of tin-bearing material in the United States, and weakens

our bargaining power as regards prices at which new supplies must be purchased.

The subject of scrap is the great blind spot of the world's metal economy.

Despite the importance of secondary metals, no statistics of an international

character can be had. The United States is the only Government compiling

figures of secondary metal production. The present annual statistics of the
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Bureau of Mines should be established on a quarterly or monthly basis and ex-

panded to include stocks and consumption, as well as output. This is one of

the most constructive steps that could be taken for stabilization of the metal

industries. Until the importance of scrap is recognized, effective adjustment of

supply and demand in the metal industries will remain difficult or impossible.

XI. Use of the States' Police Powers fob Conservation
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Up to this point our discussion has dealt primarily with the economic factors

that affect conservation; there remains for consideration the possibility of check-

ing the waste of resources due to careless, negligent, or deliberately wasteful

exploitation, by use of the legal powers of the States.

The great mineral-producing States should have the deepest interest in pre-

venting waste of the resources which are the basis of their leading industries;

otherwise they may find their natural endowment dissipated after it is too late

for remedial action. Indiana awoke to the waste of natural gas after much of

her original supply had been burned in open flambeaux or blown into the air.

Yet the waste of gas in Indiana was small compared with the enormous quantities

now being dissipated in the Texas Panhandle, where a billion cubic feet is being

blown off daily, with no use made of it except stripping for natural gasoline. In

this case the gasoline recovers barely 5 percent of the total energy in the gas and

the other 96 percent is simply blown away.

Prevention of this and similar wastes elsewhere is a complex problem. It

requires use of the States' police powers. It also requires modifying the present

judicial interpretation of the common law which makes oil and gas subject to

"the rule of capture" by a statute which will establish the principle of the equi-

table share in the common reservoir. Difficult as is the problem facing the States,

the stakes are worth the effort. The yearly waste of gas in the Panhandle is now

sufficient to supply all domestic consumers in the State of Texas for a period of

17 years. It is nearly enough to supply every householder, every store, hotel,

and office in the United States now using natural gas for a period of 12 months.

Under the division of labor prevailing under the Federal Constitution, police

powers for the direct prevention of waste in mining reside in the States, and the

authority of the latter to prescribe regulative measures controlling wasteful

practices is clearly established. Laws to prevent the wasteful production of oil,

and to less extent of natural gas, in Oklahoma, Texas, Kansas, California, and

in other States have received the sanction of the courts. In the case of Okla-

homa, Kansas, and Texas, general authority for regulations promoting conserva-

tion is included in a statute which empowers some agency, such as a corporation

or railroad commission, to prescribe and carry out waste-preventive measures.

By specifying the distances between wells, by reducing needless dissipation of

gas pressures essential to oil recovery, and by other regulations, this agency, pro-

ceedsâ€”with some limitationsâ€”to curtail wasteful practices in the oil fields.

In approving the constitutionality of the Oklahoma law, the United States

Supreme Court said in Champlin Refining Co. v. Corporation Commission of

Oklahoma (286 U. S., 230, 233):

"* * * There was a serious potential overproduction throughout the

United States and particularly in the flush and semiflush pools in the Seminole

and Oklahoma City fields; that if no curtailment were applied, crude oil for lack

of demand would inevitably go into earthen.storage and be wasted; that the full

potential production exceeded all transportation and marketing facilities and

market demands; that accordingly it was necessary, in order to prevent waste,

that production of flush and semiflush pools should be restricted * * *.

"* * * Land owners do not have absolute title to the gas and oil that may

permeate below the surface * * * The right to take and thus to acquire

ownership is subject to the reasonable exertion of the power of the State to pre-

vent unnecessary loss, destruction, or waste."

With this background of experience the States clearly have the power to go further

in dealing with waste of petroleum and natural gas, and likewise the power to

place similar limitations on the waste of other minerals, such as coal, if they desire

to do so.

Progress in this direction can go no faster than the development of public opin-

ion in the individual States. Each State is rightly mistress in her own house,

and local people have a clear sense of local needs that may not be fully appreci-

ated by a distant Government in Washington. Yet under past conditions of

cut-throat competition between one pool or district and another, a single State

has often feared to act alone. In the future if mineral producers are encouraged
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to cooperate in the stabilization of production, the State which husbands its

resources will be less exposed to unfair competition from spendthrift neighbor

States. This economic stability is a necessary first step, aiding the States to

perceive how much their prosperity depends on their mineral endowment, and

opens the way to more effective conservation programs.

Many of the States, however, are not greatly concerned, as the resource losses
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from production wastes center chiefly in the dozen Commonwealths which domi-

nate the output of coal, oil, and gas. This fact suggests the possibility of joint

action by two or more States immediately concerned, through the use of inter-

state compacts. The six-State compact for the development of the Colorado

River illustrates the potentialities of interstate cooperation. Every encourage-

ment should be given to similar collective action by the States to conserve their

mineral resources. Thus far, however, attempts to negotiate an interstate

compact to prevent excessive production of oil have emphasized the difficulties

in applying the compact plan to the mineral field. The task of controlling over-

production in a few of the States is necessarily part of a larger task of balancing

total national supply against total national requirements. It is one phase of the

problem of economic stability, the solution of which, as we have already indi-

cated, seems to require the assistance of the Federal Government.

The committee does not attempt to discuss the legal powers of the Federal

Government to prevent waste, such as to the control of development of new oil

and gas pools and direct control of production within a State, under the com-

merce clause or other provisions of the Constitution. It should be noted, how-

ever, that such power is incorporated in the Code of Fair Competition for the

Petroleum Industry and is the chief basis of the congressional investigation now

being conducted. The decision of a case now before the United States Supreme

Court, involving the Federal power to regulate production under the Petroleum

Code, should shed great light upon the scope of Federal authority in preventing

mineral waste.

Our concern here is with the unquestioned authority of the States for action

under their police powers and with the great opportunities open to the States to

conserve their own resources. A review of State "conservation" laws disclose

widely varied concepts. In a few cases mineral conservation comes to the front,

but in many others minerals are referred to only incidentally or not at all. There

are different concepts of what should be included in mineral conservation, and

the meaning of conservation appears to vary from State to State. Here is an

opportunity for introducing a broader and more uniform concept of conservation

to include all resources. Study of these problems deserves the early attention

of State planning boards. The field is one of the most productive they could

enter. The Federal Government should be prepared to furnish technical advice,

when called upon, in the drafting of legislation by the States, in accord with well-

defined objectives and a broad national policy. Where helpful, it should lend

encouragement to interstate compacts. It is recommended that the broad aspect

of this problem be given continuing attention by the National Resources Board.

XII. The Scientific and Engineering Approach to Conservation

In all of the conservational steps discussed under the preceding headings, the

necessity for scientific research and better engineering practice is implied, but

more should be said about this group of conservational activities. In the interest

of greater efficiency, which usually means lower cost, private industry in many

instances has gone as far in this direction as economic conditions and the limita-

tions of private ownership permit. However, Federal and State Governments

have done classical work in this field and should do much more. The obvious

needs are:

1. Extension of areal surveys (topographic and geologic mapping) and of specific

studies on occurrences and mineral-bearing districts.

With the transition from general or qualitative knowledge of the mineral

resources of a region to a precise or quantitative knowledge, there is constantly

increasing need for better and more detailed studies of areal geology for which

good topographic maps are a prerequisite. Areal geologic studies are an essential

foundation to precise determination of the distribution and the quantity and

quality of mineral resources.

2. The preparation of much more thorough inventories of mineral reserves than

are now available.

Any policy contemplates exact knowledge of the subject dealt with. The

availability of mineral resources is determined by the quantities and their dis-

tribution, and by the costs of mining, preparation, refining, and transportation
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to consuming centers, and these coats vary with form, size, grade, and complexity

of composition of the deposits. With increasing knowledge and improvements

in the technique of discovery and of mining and treatment, periodic revisions of

reserve estimates must be made.

3. Fundamental research in geology in order to improve methods of finding

â€¢new mineral supplies.
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Inasmuch as mineral deposits are exhaustible, there is the dual need for a

-critical examination of their features and of the environment under which they

occur; first, that those under exploitation may be recovered fully and efficiently;

.second, that, so far as possible, these may yield abundant information applicable

to the discovery and exploitation of new deposits. Minerals of economic im-

portance occur widely and in diverse associations; practically all geologic processes

yield, at one place or another, a concentration of valuable minerals. Experience

has shown that there are limits beyond which private industry and even the

universities cannot go in observing the facts and determining the laws which

control the occurrence of these minerals. The State and Federal Governments

have a distinct field of usefulness in this researchâ€”a field that has not been and

Apparently cannot be successfully occupied by any other agency

4. Improvements in the technique of exploration.

Well-informed persons generally agree that most, if not all, of the large and

rich mineral deposits that crop out at the surface in the United States have been

found but they also believe that valuable deposits still lie undiscovered beneath

the surface and that many of these will be found by methods of examination

and testing that are in process of development. Geologic interpretation is con-

stantly becoming more skillful and several of the physical properties of minerals

are now the basis of methods used in their detection. These are broadly called

geophysical methods. The range of application and usefulness of these methods

of search for new mineral deposits have increased greatly during recent years,

and, with research, their use can be still further expanded.

5. Improvement in technique of mining and metallurgy.

Progressive exhaustion of the higher-grade mineral resources requires constant

improvement in methods of mining, concentrating, and preparing mineral sub-

stances for use. As ores become less accessible and of lower grade, improvements

are more difficult to attain. Further progress requires more and more research by

industry and governmental agencies. Advances in technique resulting from

efforts to extract and treat at a profit frequently are wasteful of the country's

irreplaceable mineral resources and may be hazardous to the safety and health of

the workers in these industries. Therefore, it is essential that the profit-motive

research of industry be supplemented by impartial scientific and technologic

research by the National and State governments from the viewpoint of conserving

mineral resources and increasing efficiency with due regard to improving safety

and health conditions in these industries. Governmental agencies also should

conduct pioneering investigations directed toward the application of new dis-

coveries in science to the mineral industries, and they, together with the univer-

sities, should provide industry with the fundamental data needed by it for im-

provement of mining and extraction methods; and, finally, Federal agencies should

develop quickly applicable methods for the mining, preparation, and extraction

of strategic American minerals not ordinarily mined for use in event of war.

6. Studies of changes resulting from improvement in transportation.

Many transportation projects should be given special study in relation to possi-

ble future movements of mineral traffic. The St. Lawrence waterway project

raises several important questions of mineral traffic.

These activities will require the strengthening of organized research through

Federal and State agencies, but, in addition, will require the coordination of public

and private investigation and education and the exchange of information.

XIII. Health and Safety

Mining has long been known as an occupation more hazardous to life and limb

than almost any other major industrial pursuit, and in many of its phases harmful

health conditions are also encountered.

The miner carries on his occupation underground in confined places where it is

difficult to maintain adequate lighting. Frequently the rock stratum overhead

requires much care to prevent its crashing down on the worker, who must be on the

alert also to avoid relatively small rock falls that often occur without warning.

Powerful explosivesâ€”with all the risks that accompany their useâ€”and machinery,

operated under conditions usually much more hazardous than on the surface,
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have a regular place in the daily tasks; in addition, some mines give off expkraive-

or irrespirable gases or may be subject to intrusion of dangerously large volumes of

water. Rock falls, fires, explosions, asphyxiation, and machines take a large-

yearly toll in human lives and crippled bodies. Recent statistics compiled by the

National Safety Council indicate that mining has much the highest accident rater

both in frequency and in severity, of all major industrial occupations. Moreover,
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we are the most backward major industrial nation in the matter of mine-accident

prevention, for the accident rate of the United States is exceeded only by that of

Chile.

Prevention of accidents in the mining industry is a far more complicated prob-

lem than in surface industrial work, even of the more hazardous types, because the

different elements which enter into possible accident hazards are much more

readily ascertained above ground and action can be taken against them; also,

errors in judgment causing accidents in surface industrial work usually affect but

one or possibly a few persons, while in mines a human error may readily cause an

explosion or other occurrence that may result in death for scores or even hundreds

of persons.

In addition to the accident risk, various conditions in and around mines, usually

in connection with the air which the worker breathes, have an adverse effect on

health. Many deep mines have high temperatures, others have both high tempera-

tures and high humidities, and some shallow mines are affected by outside climatic

conditions. Some mines have harmful waters or gases while others are afflicted

with dusts. Dust disease is the greatest health menace to the miner, whether in

coal or in metal mines, and it is probable that more underground workers are-

incapacitated or die from breathing excessive amounts of dust than are killed by

mine explosions and fires. While health is the greatest asset of any human being,

it is of greater relative value to the miner because his occupation demands the

possession of far more than ordinary endurance and command of faculties.

The sheer human tragedy of mine disasters with their heavy loss of life is the

overwhelming case for an effective mine safety program. Those who have seen

the anguish in the faces of relatives stolidly waiting at the tipple for news of hus-

bands and brothers entombed below know "the urgency of adequate Federal efforts

to reduce the human toll of the mines.

The immediate effect of accident and ill health is cessation or curtailment of

income with consequent economic distress in the worker's family and additional

strain on relief agencies. The average age of the coal-mine worker who is killed is

35 years, and his active life expectancy and potential income would be relatively

good in most other industries. Miners and their families lose between $50,000,000

and $100,000,000 in income annually due to preventable accidents and ill health.

While compensation payments may be received by the victims or their dependents

as a temporary aid, in general the families of the sickly, crippled, or killed miners

usually become largely dependent upon the public for support for several years

after an accident, sometimes indefinitely.

Aside from the question of conserving human life and preventing suffering,

mine accidents and unhealthful conditions increase the cost of producing mineral

raw materials. Recent data indicate that 10 or more percent of the mine cost

of producing coal or ore is due to various factors entering into accident occur-

rence; in the bituminous-coal industry alone this amounts to between $30,000,000

and $50,000,000 per year. If already known and available improved safety

methods and measures could be put into general use, the burden of accident

expense could probably be reduced to as low as 1 or 2 percent of mineral produc-

tion costs. The investment of a small fraction of the annual losses in workers'"

income and the increased mine costs in a larger program to curtail preventable

accidents and ill health holds possibilities of at least a hundredfold return.

The difficulty in preventing accidents in and around the mines is well known r

and most countries have rather rigid regulations protecting the safety and, to a

much less extent, the health of the workers in mining and allied industries. In

the United States the Federal Government, through the Bureau of Mines, has

led the mine safety campaign through extensive educative and cooperative

safety programs by training hundreds of thousands of miners in safety and first-

aid practices, by the indirect improvement of mine machinery to exclude unsafe

features, and by constant investigations and research to point the way to improved

safety practices. Under the Constitution, however, the authority for enforce-

ment of specific safety measures at individual properties resides with the States,

and most mining States have laws and agencies intended for safety promotion

and enforcement. The State laws and regulations are usually a skeletonized

outline of some of the fundamental minimum safety requirements and are often

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 2109

-too general in nature to give adequate protection to the mine worker or even

to the mine in terms of modern standards.

For many years progressive mining companies have not been satisfied to

operate only within the meager safety requirements of the State codes and have

.adopted additional and more effective safety procedure of their own, although

-complying also with the State rules. As a result of this forward-looking policy
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many of these companies have made great progress in the reduction of accidents.

Many examples could be given of such laudable special safety efforts by companies

in all branches of the mineral industry, including bituminous and anthracite

-coal mines, metal mines, nonmetallic mineral mines, coking plants, milling,

smelting, and metallurgical establishments, and the various activities in connection

with the production and processing of petroleum.

Over a period of 23 years the threefold cooperative efforts of mining companies,

the States, and the Federal Government have saved the lives of 24,300 coal miners

and eliminated 50,000 annual nonfatal accidents. Organized safety work

received its impetus following the 5-year period 1906-10 when there were 84

major coal mine disasters and when coal mine fatalities reached the shocking

total of 13,288, or a fatality of 5.89 persons killed per million tons of coal produced.

Congress reacted to this situation by establishing the Bureau of Mines in 1910,

which has constantly led the pioneer work on behalf of greater mine safety.

The success of this movement can be measured by the decline of the coal-mine

fatality rate from the high levels of 1906-10 to 3.31 accidental deaths per million

tons of coal produced in 1931, 3.36 m 1932, and to 2.69 deaths (preliminary figure)

in 1933. If the 5.89 fatality rate for the earl}' period had continued to the first

of January 1934, the lives lost would have been 24,300 more than the number

recorded. Similar figures as to prevention of nonfatal accidents are not available,

but it is estimated that there are about 50 nonfatal accidents to 1 fatality and

that about 50,000 nonfatal accidents a year have been avoided.

While much progress has been made in the operation of mines with lessened

loss of life or limb, especially in the last decade, consistently exceptional safety

performance at many operations indicates that there is still much to be done

toward raising the general standard. Some mines, for example, have worked 25

â–

or more years without a fatal accident, while others have worked large numbers

of men a year or more without the occurrence of a lost-time accident; one surface

mining operation produced upwards of 75,000,000 tons of rock without a fatal-

ity, and another underground mine produced over 15,000,000 tons of ore without

a fatality; in numerous instances individuals have worked 50 or more years in

mines without having sustained any accident which would prevent their working

at their jobs on the next regular shift. Recent statistics show that approximately

70 percent of the mines of the United States operate without fatalities, and it is

probable that at least 75 percent of the nonfatal accidents occur in 25 to 30 percent

of our mines. Unquestionably, some managers now know how to hold accident

occurrence to a minimum, and in so doing reap a financial reward as well as

performing a humanitarian service of the highest order. Observers who have

given the closest study to the subject of accident prevention in mining are thor-

oughly convinced that accident occurrence can be reduced at least 50 percent

(possibly as much as 75 percent) from present rates if the necessary effort is

made.

Research in health and safety in mining is needed now more urgently than in

any other period of our mining history, as mine technology is subject to rapid

changes that invariably introduce new elements (often unfavorable) affecting

the health and safety of the workers. Unless study and research on these prob-

lems are continuous, little understood conditions are likely to endanger further

the life of the miner. Dust diseases, particularly, are increasing and require

study of causes and development of methods that will eradicate, or at least mate-

rially lessen, their effects. Air conditioning, now beginning to be utilized in

other industries, calls for research in its application to the comfort, health, and

safety of the mine worker; very probably its application will be found to be con-

nected with the ventilation problem which in some form or other confronts every

mine.

Knowledge of how to avoid the special hazards of the mine is not in itself

enough; special efforts must be taken to make this information effective by con-

stant education and reeducation of the operator and mine laborer. The ordinary

mine worker reads but little and remains in ignorance of surrounding risks unless

some central educational agency, capable of successfully reaching into hundreds

of widely scattered mining camps throughout the country, is kept functioning.

Education is also needed to promote closer correlation of State laws and regula-

tions on mine safety, as well as to point out any inadequacies in present codes.
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The need for accident and health work in mines is urgent and ever-pressing.

The responsibility for leadership in the effort to reduce unnecessary deaths and

suffering rests on the Federal Government. Neither depression nor prosperity-

can change the need or the responsibility; and an aggressive, effective, long-time

mine safety program must function continuously, especially in maintaining fre-

quent contacts with the mine worker. It is the judgment of the committee that
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reduction of field safety and health work in mining by the Federal Government

is false economy threatening the entire mine safety program which must not be

allowed to fail.

XIV. Federal Agencies or Mineral Administration

. Any attempt to carry through a national policy for the conservation of min-

erals will involve some readjustment and extension of the present official agencies.

At present the field is divided somewhat as follows;

1. The scientific, technical, and statistical services are performed mainly by

the United States Geological Survey and Bureau of Mines, both of the Interior

Department. The Geological Survey conducts fundamental studies in geology

including all mineral resources, many of which bear directly upon the classifica- â–

tion of the public domain, makes inventories of mineral occurrences, and esti-

mates reserves. The Survey prepares topographic and geologic maps, studies

surface and ground water resources, and through its conservation brauch has

charge of the leasing of minerals on the public lands.

The Bureau of Mines is mainly responsible for studies of methods for extrac-

tion and use of minerals, geophysical methods of prospecting,, safety and health

of miners, statistical information services, and research in the underlying problems

of mineral economics.

2. Foreign aspects of the mineral problem are considered by the economic

division of the State Department, by the Export and Import Bank; by the

Bureau of Foreign and Domestic Commerce in the Commerce Department; by

the Tariff Commission; and by the raw materials committee of the War

Department.

3. The Bureau of the Census collects some mineral statistics, particularly as

related to smelting, refining, and the burning of cement, lime, gypsum, and

clay.

4. The administration of mineral codes of fair competition rests with the

National Recovery Administration, except for petroleum, which is administered

by the Petroleum Administrative Board under the Secretary of the Interior.

At present no one of these agencies has the authority or the personnel to

consider all phases of the mineral problem and to bring about effective coordina-

tion of any national policy of conservation.

At the request of the Secretary of the Interior, the Science Advisory Board

has submitted reports on the United States Geological Survey, on the United

States Bureau of Mines, and on the reorganization of the statistical and economic

work now divided among several organizationsâ€”the Bureau of Mines, Geological

Survey, Bureau of Foreign and Domestic Commerce, Bureau of the Census, and

others. Various recommendations have been made in the way of reclassification

of the services of the different bureaus, the elimination of some phases of the

work, and the strengthening of others. It does not seem necessary to repeat

these recommendations in the present report.

However, these minor shifts are not sufficient for a concerted attack on the

problem of mineral conservation. There remains to be settled the question of

where the administration of codes and production controls involving minerals

shall be lodged in the future and their relationship to existing agencies. There

is also the problem of how all of these activities shall be coordinated and by

whom.

Your committee is not now ready to make specific recommendations on these

questions of organization, though we have in mind certain general principles

upon which such organization should be based. It seems to us that the principal

scientific, technical, and statistical services should remain where they are in the

Department of the Interior where public lands are administered. This group of

agencies has been in the past, and should continue to be, the central research

and fact-finding group for the mineral industries. Some of the fact-finding

activities of other departments, such as those in the Minerals Division of the

Bureau of Foreign and Domestic Commerce, should be transferred to the) Interior

Department. The Departments of State, Commerce, and War, and doubtless

other Government agenpies, will continue to deal with special phases of mineral
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trade and, in some instances, may require the services of full-time mineral spe-

cialists. In general, however, the committee feels that the needs of these agencies

can best be served by developing close working- contacts with the central fact-

finding services in the Department of the Interior. Provision should be made

for investigations abroad by men trained in mineral economics and technology^

studying special problems of interest to the domestic mineral industries.
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The fact-finding services should be under separate direction from the actual

administration of mineral codes or production controls, in order to insure inde-

pendence of scientific inquiry, yet so oriented as to be of maximum assistance in

supplying the data needed for code administration.

Supervision of mineral codes involving control of production, as recommended

in our consideration of the subject, should ultimately be grouped under one'

agency. There are problems of wasteful competition between the mineral indus-

tries as well as within them which involve administrative cooperation. Action

under an oil code may vitally affect a bituminous coal code, and vice versa.

Doubtless the present division of the codes between the National Recovery

Administration and the Petroleum Administrative Board of the Interior Depart-

ment may well continue until the expiration of the Recovery Act in June 1935.

Thereafter, the decision will be largely governed by the extent to which the func-

tions of the National Recovery Administration may be permanently continued.

If it is desired to place all Government supervision of industry under a single

agency, emphasizing uniformity of labor standards and trade practices, the

mineral codes might be grouped under a minerals division of a permanent National

Recovery Administration. If, on the other hand, it is desired to emphasize the

distinctive problems of resource utilization (and the relation of production control

to conservation), the mineral codes might be grouped under a mineral-industry

division of the Department of the Interior. The latter arrangement has the

advantage from the conservation viewpoint of permitting the fullest use of the

geologic and technical services and of coordinating the operations of production

control with administration of the public domain. Even should Congress con-

sider separate enactments authorizing control of production by the coal and oil

industries, it would be well to correlate their administration with other services

touching the minerals as a whole.

If reorganization follows these general lines, the Secretary of the Interior would

be the Cabinet member having the principal responsibility of mineral adminis-

tration, and to this extent will be the principal coordinating authority. In addi-

tion, however, it would seem necessary to provide for an advisory coordinating

committee made up of representatives of all the agencies of mineral administration

both within and without the Interior Department, and for a representative of this

committee on any more general natural resources coordinating committee that

may be set up under the National Resources Board or elsewhere.

We wish to stress the fact that the support of the mineral services is utterly

inadequate for the work to be done. Not only has it been impossible to take on

important new problems required by changing conditions, but some of the funda-

mental services which have been long established and have proven their worth

have been greatly impaired by recent cuts in budgets. Even such elementary

service as the collection of primary statistics of production, which has been a

Government function for 50 years, can no longer be adequately performed. Such

figures are basic to the intelligent formulation of either emergency or long-range

plans. Because of this lack, statistical services have had to be improvised by the

National Recovery Administration and other emergency organizations, and the

continuity of record is being destroyed.

The exhaustibility of minerals warrants special emphasis on scientific and tech-

nological investigations by the Government. The value of minerals produced

annually is about 50 percent of that of agricultural products derived from the soil.

Notwithstanding the importance of the mineral problem to our national welfare

in comparison with agriculture, the total appropriations for Government mineral

services are only a fiftieth part of the appropriations given to similar scientific

and technological services in agriculture. Minerals, in short, from the standpoint

of public attention have been a neglected natural resource.

International Aspects of Mineral Policy

i. introddctory statement

Mineral reserves are unequally distributed among the nations. The principal

world production is grouped around the North Atlantic, though important

supplies exist elsewhere. No one nation has a complete supply of the minerals
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necessary for modern industry; specialization, reciprocity, and large-scale move-

ments between the nations arise from in nature's unequal distribution of them.

The principal sources of supply are relatively few as compared with the nations

to be servedâ€”a fact that determines broadly certain natural outlines of the world

now. The world supplies of most minerals are so large that there is little need

for concern about early exhaustion; but for each nation there is danger of early
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exhaustion of particular minerals; and all nations are concerned in the tendency

of depletion to force an increase in cost, unless the growing difficulties of nature

can be offset by new discoveries, cheaper transport, or advances in mineral

technology.

The orderly development of these resources of the world by persons qualified

by knowledge, skill, and financial strength, and the natural movement of raw

materials to the centers of consumption are being somewhat impeded by a great

variety of national restrictions on development, on importation, and in a few

instances on exportation. Natural channels of the international flow of minerals

are being deflected, with great losses to established trade and plants. In some

countries high-cost and marginal units of industry not justified by the law of

supply and demand are coming into existence, supported for reasons of national

defense, or because of a forced or freely undertaken effort to achieve national self-

sufficiency. Large world surpluses of mineral production and refining capacity

are thus being created, which must be taken into account in solving domestic

surplus problems. The world's few rich supplies are not being used most

efficiently as cheap sources of raw materials, while the artificial stimulation of new

mine capacity, displacing capacity already in existence, forces the resource waste

which we have seen to be associated with premature abandonment.

The present strong trend toward nationalism and closed doors in the mineral

field is the result of the natural desire for economic self-sufficiency, for self-deter-

mination, and for defense. Another compelling force has been the effort to

protect currencies and international trade positions. In the present state of world

affairs, perhaps the dominant motive of nationalism is fear of extortionate prices,

or of being cut off from supplies, in time of war. Economic nationalism may be a

conscious public policy based on political considerations or it may be merely the

result of activities of special commercial groups; usually it is some combination of

the two.

The accompanying chart presents a clear picture of the principal minerals

which must figure in international trade either because they are pushed out by the

pressure of surplus or must come in owing to a complete or partial lack of local

supply. It showB for the principal minerals and for the principal industrial

countries the real interdependence of nations in regard to mineral supplies.

The primary objectives of any foreign mineral policy of the United States are

obviously (1) to facilitate imports, at low cost, of minerals not produced in the

United States in sufficient abundance or proper grade to supply domestic needs,

and (2) to secure markets for the few minerals existing in large quantities in the

United States and efficiently produced in excess of its own requirements.

H. FOREIGN TRADE IN MINERALS WITH EXPORTABLE SURPLUS

Looking forward to the long life of a nation, it is doubtful whether any of our

minerals can be said to exist in surplus amounts and, therefore, any long range

national policy should not permanently include the encouragement of mineral

exports. However, for some of our minerals, the reserves are so large as to give

little concern about shortage for many decades; and capacity for production is so

large that there is pressure for export. Also, in some cases there is a demand from

nations lacking these resources, which ought to be met in the interest of maintain-

ing something like equality of economic opportunity among nations, just as we

expect fair recognition of our own needs of foreign supplies. The exportation of

certain mineral products of the United States will almost certainly persist for

some time, though the committee sees no justification for artificial stimulation.

Sound policy in regard to the exportation of such American mineral products

as may find place in a competitive world market, without endangering the

supply required for domestic needs, might well include the following:

(1) Give them fair place in the program of negotiation of commercial agree-

ments.

(2) Seek to secure for them, as for other American products, fair tariff and

trade treatment by foreign governments.

(3) Maintain the Webb-Pomerene Act allowing combination of activities in

export trade.
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down in the coastal areas at much lower cost than domestic supplies. A familiar

example is magnesite. There are other cases, where the domestic deposits do

not yield all of the special grades obtainable from abroad. A familiar example is

china clay. In either situation a oomplete stoppage of imports would heavily

penalize consumers in some areas.

IV. NATIONAL DEFENSE AND IMPORTED MINERALS
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The United States approaches self-sufficiency in its domestic supplies of min-

erals important for national defense more nearly than any other country. Fur-

thermore, substitutes could be developed for many uses of almost all strategic

minerals. In a national emergency, however, the limited domestic supplies would

have to be supplemented in the case of manganese, chromium, tungsten, nickel,

and tin. Mica and mercury also might present a problem.

These mineral raw materials are necessary for a balanced industrial production

in peace time, and they become vitally essential in time of war. Other nations,

less fortunate than we in their endowment of national resources, have been trying

to guard their position. For example, France requires importers of nitrates

to keep a 3 months' supply in stock, has forced the erection of petroleum

refineries through her oil-import regulations, and there is reason to believe that

Great Britain, Russia, Japan, Germany, and France have all imported raw mate-

rials for making ferro-alloys in quantities beyond the normal requirements. The

United States has taken no direct precautionary steps to assure itself in a similar

way.

This country cannot afford to risk the danger of an interruption of the steady

flow of these supplies in an emergency. At such a time, if we should continue to

depend on importations, part of the Navy would have to be diverted from combat

duty to convoy service, patrolling the sea lanes along which cargoes of these

materials would move. Reliance must rather be placed on stocks existing within

the country plus possible domestic production. Therefore, to prevent enforced

shortages of these essential materials in times of stress, any long-range planning

by the Federal Government should include the maintenance of stocks adequate

to meet emergency requirements. Our relative dependence on foreign sources for

each of these critical materials is indicated in the following paragraphs:

The average domestic production of metallurgical manganese ore during the

fast decade has been approximately 10 percent of the total national consumption,

n 1918 under the intense stimulus of high prices, about 300,000 tons of metallur-

gical manganese ore were produced in the United States, less than one-half of

the normal yearly requirements. Since the war, tariffs have been levied on the

importation of manganese ore in the hope of developing a domestic industry.

Although the tariff rate of metallurgical ore is equivalent to 100 percent ad

valorem, the results have been disappointing. We do not have adequate domestic

supplies.

Practically all of the chromium ore for meeting the domestic needs is obtained

in normal times from Rhodesia and Cuba, but it is estimated that in an emergency

the United States could produce between 25 and 30 percent of its requirements.

It is doubtful if Cuba could make good our domestic deficiency, even at very high

prices, and adequate supplies would depend upon open lanes across the Atlantic.

China normally provides about 75 percent of the tungsten ore consumed in

this country, although under the stimulus of war-time needs the United States

may procure approximately one-half of its needs from domestic sources but then

only at a very high cost. Alternate sources are located in Bolivia and Burma,

but obviously the strategical advantages of these sources are slight.

Antimonial lead from domestic sources might supply one-half of our needs of

antimony in times of stress, but under ordinary circumstances China satisfies 75

to 80 percent of our demand for metallic antimony. There is a possibility that

some antimony ore might be imported from Mexico in war times without the

hazard of marine transportation, but even then the solution of the problem would

not be complete.

No tin is produced within the United States but with severe restriction of

civilian uses the recovery from secondary sources might supply 30 percent of our

war-time requirements. Tin ore is produced principally in British Malaya,

Bolivia, and Netherland East Indies. No tin ore is now smelted in the United

States, and more than one-half of the world's supply of metallic tin is produced in

the Straits Settlements, more than one-fourth in England, and most of the

remainder in Netherland East Indies. Closed sea lanes would completely shut

off our supplies of this metal.
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There are no primary sources of nickel in this country, and the amount of

metal recovered as a byproduct or as secondary material is inconsequential. We

â–

â–

depend almost entirely on Canada, the source of about 90 percent of the world's

supply.

Under the stimulus of war demand, most of our requirements for mercury and

mica could be inert by domestic production. The deficit in mercury might be
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met by the output from Mexico. In the case of mica, however, it appears that

the needs for special electrical uses can be supplied only by importations from

India.

Many studies have been made concerning these minerals in which our domestic

supply is insufficient, and many measures have been proposed as to how the

situation might be met. But assurance of an adequate supply of certain of these

minerals in war can be obtained best by providing physical, stock-pile reserves.

For several of the minerals tariff protection has been used to stimulate domestic

production but has, in general, failed in its object. Domestic production has not

been sufficiently stimulated to give an assurance of an adequate supply.

Government stock pile reserves may be obtained by one or a combination of

several methods:

1. By direct purchase in domestic and world markets.

2. By accepting materials in lieu of tariff-duty payments.

3. By accepting materials in partial payment of war debts.

4. By using emergency relief funds to stimulate domestic mining.

The first method, of direct purchase, is the simplest and quickest way to attain

security. It would entail the expenditure of large sums, available only through

direct appropriation by Congress. The cost, however, would be a small fraction

of present annual appropriations for defense. In the event of a major war the

investment would repay Itself many times over.

The second method, of accepting tariffs in kind, might be looked on with

more favor, as it would avoid the necessity of direct appropriation. The net

effect, however, would be much the same, as the Treasury would be deprived of

tariff revenues which it now receives. Undoubtedly such a plan would be

opposed by the consumers of these materials, particularly if it should involve new

tariffs on minerals that now enter free of duty.

The acceptance of materials for part payment of the war debts, now largely in

default, appears as a possible method of securing needed reserves. Debtor

nations reason that, lacking sufficient gold to make the payments due, they must

pay in gtfbds. Much of their goods competes directly with the products of our

mines, fields, and factories. If, however, reasonable quantities of the minerals

discussed above were accepted in part payment of war debts, and were then

placed in a Government reserve, there would be no injurious effect on our indus-

tries. The supplies might come from stocks already above ground or new

production. If the debtor governments were to acquire these minerals and

transfer them to the United States, the stocks which now overload the world

market and constitute a threat to the price structure, and fears that they might

be dumped on the world market, to bring whatever might be offered, would no

longer exist. Industry throughout the world would then feel the stimulus of

demand for new stocks.

Under present unemployment conditions, when millions of dollars are being

spent weekly for relief, consideration might be given to having some of the

unemployed do useful work in mining ferro-grade manganese ore, chromium ore,

tungsten ore, quicksilver, and mica, and placing the products in reserve against

war requirements. This proposal has the grave defect of stimulating mineral

-development beyond the point that could be sustained under normal com-

petitive conditions. On withdrawal of the artificial stimulus, domestic production

would decrease, unemployment would again increase, the Nation would have

. something of value in the ores produced, but the best of its limited reserves below

ground woiild be severely depleted.

The estimated war needs for two years are:

Slkorf tons

50 percent ferro-rnanganese ore ._ 1, 000, 000

50 percent chromite ore 300, 000

Metallic tin 60, 000

48 percent tungsten one 10, 000

Antimonv 35, 000

Nickel 40, 000

Mica (sheets and splittings) 3, 000

â€¢ Quicksilver (flasks, 75 pounds each) 25, 000
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It may be stated that the above quantities do not in general exceed the total

importation of these materials in the year 1929. Any plan for stock-pile reserves

should provide for the cost of secure and permanent storage facilities. Stock-pile

reserves should be held inviolate until actually required for war needs. Under

these conditions they would have no adverse effect upon peace-time markets.

In addition to stock piles to be held by the Government, consideration should
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be given to prohibiting the export of scrap of those metals for which the United

States depends largely on foreign sources. America is the only industrial Nation

that does not regulate the export of scrap of strategic metals.

National planning should take the long-range view. The Nation should seek

to provide against emergencies that might threaten its existence, in the same

way that business organizations protect themselves by insuring their property

against fire and theft. Stocks of the strategic minerals are an elementary form of

national insurance. Without raw materials, the industrial front crumbles, and

the Nation cannot maintain its armies in the field.

V. TARIFFS

Tariff questions arising in connection with some of the minerals have been

briefly referred to in II of Section III. Some further general observations on the

nature of tariff policy in the mineral field may be in point.

It is sound and wise American policy to give reasonable protection to those

branches of the American mineral industry which have adequate deposits avail-

able at reasonable prices.

Those minerals, however, of which the United States lacks adequate supplies,

either in general or in certain grades, present a somewhat different problem.

Efforts to develop local supplies by levying tariffs on importation and raising

domestic prices have had little success. So far as they have increased production,

it has been at high cost and has added to the world surplus of production capacity

and has depleted our limited supplies which should be held for emergency.

Importation from the great supplies of high-grade ores existing in foreign coun-

tries continue despite the tariffs. Enlightened self-interest would seem to call

for a frank recognition of this situation created by nature. We suggest study of

the question whether tariffs on some of these minerals may be advantageously

reduced or rescinded, in return for trading advantages from the countries control-

ling these supplies.

It would also seem likely that in regard to some of the minerals, the interests

of this country could best be served by a somewhat more selective type of trade

control arrangement than our present tariff. For example, in the field of petrol-

eum it would appear to be desirable to work out arrangements which while

protecting domestic industry would still make place in our market for supplies

of certain grades which are complementary to American production. If tariffs

have tended to check the flow of raw materials into this country attempts should

be made to devise satisfactory arrangements whereunder foreign supplies may be

more conveniently available to the American refining industry which serves

export markets. Arrangements of this type would, for one thing, better serve

conservational interests.

Other aspects of this question which merit consideration are (a) whether in

the case of some minerals, the problem of foreign competition cannot be most

suitably handled by some form of quantitative restriction, (6) whether in certain

fields the Government would not be warranted in giving direct subsidy or bounty

to encourage domestic production. In this report we are not prepared to recom-

mend specific measures of this kind but believe them important enough to merit

further attention.

The foregoing observations apply to instances where tariffs are imposed pri-

marily for the purpose of protecting American production. If it is desirable to

consider tariffs on mineral products for revenue purposes the obvious course of

action is to put a high rate on those commodities that are not produced in the

United States, lower rates on those of which part of the demand is met from

domestic production, and of course not anv t:iri!l on commodities not imported

in sufficient quantities to yield appreciable revenue.

VI. INTERNATIONAL CARTELS AND AGREEMENTS

There exist a number of agreements with respect to minerals which cross

national lines and which exercise a considerable control of the production and

marketing of these minerals. In some instances, these are primarily agreements

between the producers, and they create in some respects an international trust
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or monopoly. In other instances, the governments of producing countries have

become parties to the agreement and lend their authority to the measures of

restriction and control which have been initiated.

A certain amount of unified commercial control, international in scope, is a

natural consequence of the limited number of large sources of supply. For some

minerals there is already an approach to world monopoly by single companies
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or cooperating grout>s of companies or cartels, as illustrated by nickel, vanadium,

aluminum, potash, asbestos, mercury, sulphur, natural nitrates, bismuth, and

diamonds. For others ownership is more divided, but still in sufficiently few

hands to make world cooperation potentially possible. In this category may be

mentioned copper, iron, lead, oil, tin, and manganese. International combina-

tions which can be classed as cartels have from time to time been formed for raw

steel, zinc, copper, pig iron, sulphur, ferromanganese, aluminum, lead, mercury,

diamonds, magnesite, nitrogenous fertilizers, tin, and other semifabricated and

manufactured commodities such as steel rails and tubes, portland cement, etc.

When, through a fortunate combination of raw materials, demand, compe-

tent management, and adequate capital, a thriving mineral industry develops,

it is likely to become the center of an ever-widening sphere of commercial

influence reaching farther and farther afield for new supplies, and eventually

transcending national boundaries. In time its sphere impinges on that of other

growing units, with the not uncommon sequence of intensified competition,

cooperation, and finally merger. Unification has usually brought conservational

advances in production, manufacturing, and distribution, although frequently

higher prices to the consumer at the same time. The growth of a large unit

puts smaller scattered competitors in such a disadvantageous position that

they are more or less compelled to combine as a defensive measure. Concen-

tration of commercial control has already tied up so much of the world's

mineral resources tliat the possibilities for acquisition of reserves by new pur-

chasers are very limited. On the other hand, there is a growing surplus of cur-

rent production and capacity for production for most minerals. One of the

purposes of commercial unification is the more intelligent handling of this surplus.

The international spread of unit control has been hindered and deflected by

various political measures designed to preserve the local control over domestic

industries. Tariffs and taxes have been freely used as defensive measures against

outside commercial control. When the barriers thus set up become too high, the

outside owner often finds it necessary to form separate companies and to build

up local mining, smelting, or manufacturing to a greater extent than might be

necessary or desirable if the political barriers did not exist. Nevertheless, there

is a steady trend toward common ownership and centralized direction of the

industry.

Generally speaking, your committee believes that a considerable degree of

cooperative action among mineral producers in different countries is desirable

and that it should be encouraged rather than hindered by the Government as a

means of combating the present trend toward exaggerated economic nationalism.

It offers a means of balancing world production with consumption, insuring that

the cheapest and beet-located supplies are drawn on, limiting overdevelopment

of low-grade marginal enterprises which can yield supplies only at high cost, and

insuring orderly distribution and marketing. However, it is essential that con-

suming interests be adequately protected. This might be achieved by giving

these interests effective representation in the operation of international agree-

ments, and by the practice of full publicity.

Competition from marginal sources will in many fields be a brake upon excessive

prices, and if necessary this can be encouraged by political measures designed to

promote development of local supplies. The responsibility of curbing abuses of

power will obviously fall on the stronger nations with potential supplies. The

-elimination of selfishness in such control is probably impossible, but at least it

is an objective to be striven for. If, for instance, the parties to the international

tin agreement use their power to secure unreasonable prices, it should be a matter

of definite public policy in any nation to encourage exploration and development

of new reserves and the development of substitutes. The success of this effort

being very unlikely for the near future at least, the Government might resort to

other defensive measures, such as reciprocal tariffs and trades for other com-

modities, in order to keep tin prices within reasonable limits. It happens that

tin is one of the most sparsely distributed natural resources, so far found in com-

mercial quantities in only a few parts of the world. For most of the other com-

mercial minerals there are far greater possibilities of control through competition

of new supplies.
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Executive members of the International Tin Committee are representatives

of the several governments and as such act as government agents in the adminis-

tration of the tin cartel. Although to date only producing countries have been

represented, the Committee announced recently that it will appoint an Advisory

Panel of representatives of the private consuming interests of the major consuming

nations. Such a plan apparently follows that instituted by the International
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Rubber Regulation Committee, however, providing no vote for members of the

Advisory Panel, and leaving much to be desired insofar as effective protection

of the interests of consumers is concerned. Because of the limited and unsatis-

factory nature of this form of international control, this Government may find

reason to concern itself with the broad problems of creating a more acceptable

form of international control of the production and marketing of minerals.

The Monetary and Economic Conference, meeting in London in 1933, adopted

a resolution setting forth a number of principles to which international agree-

ments relating to the coordination of production and marketing of commodities

should conform. The following, 3 (d) of the resolution, lays down the agreed

basis for the protection of the interests of consumers:

"It (the agreement) should be fair to all parties, both producers and consumers;

it should be designed to secure and maintain a fair and remunerative price level;

it should not aim at discriminating against a particular country, and it should

as far as possible be worked with the willing cooperation of consuming interests

in importing countries who are equally concerned with producers in the mainte-

nance of regular supplies at fair and stable prices."

VII. EXPANSION OF AMERICAN ENTERPRISE TO FOREIGN SOURCES OF MINERAL

SUPPLY

The United States has led the world in the variety-abundance, and effective

development of its mineral resources. A natural consequence has been the accu-

mulation of capital looking to investment in the mineral industries, the growth of a

personnel highly skilled in exploration and development, and the projection of

developmental efforts to foreign countries. Among the important minerals

outside of the United States, in which American commercial interests share

largely in control, are copper in Chile, Peru, Canada, and Rhodesia; vanadium

in Peru; iron ore in Cuba, Chile, and Brazil; oil in Mexico, Venezuela, and other

South American countries; oil in the Dutch East Indiesj oil in Mesopotamia, in

joint control with Great Britain, France, and the Netherlands through the

Turkish Petroleum Co.; nickel in Canada; zinc in Canada, Newfoundland,

Mexico, Peru, and Poland; asbestos in Canada; gypsum in Canada; manganese

in Brazil; chromite in Cuba, Canada, and Brazil; bauxite in British and Dutch

Guiana and in Europe. American enterprise and capital has shared with the

British in the development of fully three-quarters of the world's minerals.

Since the war there has been a rapidly growing tendency the world over to

restrict the mineral activities of our nationals abroad. Some countries have

closed their borders, as well as those of their colonies and dependencies, entirely

against such effort. Others have adopted restrictive measures which have

greatly narrowed the opportunities for our activities. In some cases the move-

ment has been accompanied by the adoption of retroactive measures which are

more or less injurious in their effect on properties under foreign control. The

"open door" for mineral exploration and development has been to a large extent

closed. American capital still penetrates foreign fields, but American personnel

is gradually disappearing from the management.

Some of these American mining enterprises abroad have served to develop

mineral supplies most useful in supplementing the supplies available in this and

other large industrial countries. In some instances the extension of activity at

the time it was made seemed justified by indefinitely expanding American de-

mand, e. g., in the fields of copper and oil. The relative decline in American

demand has however made these enterprises dependent on markets outside of

the United States rather than upon the American market. Furthermore, the

marked trend in international commercial relations along lines of a direct bal-

ancing of interchange between pairs of countries has created new embarrass-

ments for them. Their fate has become increasingly dependent upon the devel-

opment of American commercial relations and the American market.

In view of the different importance of each of the mineral fields to American

national interest, and the infinite variety of political and economic circumstance

entering into the policies of the countries in which they are located, it will always-

remain advisable that American action and policy in the matter be flexible and
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shaped in the light of each particular situation. However, it is suggested that

wise American policy should in general observe the following directions:

(1) American influence should be exerted within the limits of equity and

international law to sustain the acquired property rights of American mining

enterprises abroad.

(2) The development of additional supplies from new low-priced foreign
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sources should in the long run serve the general interest. When such foreign

supplies are competitive with domestically produced supplies a balance must be

sought which takes into proper account (a) the situation of the domestic industry,

and (6) the interest of the consumer.

(3) The effort of the American Government to secure equality of access to

resources and equality of treatment in the development of those resources should

be sustained.

(4) The development of foreign supplies of those minerals needed to supple- .

ment domestic supplies should receive more definite encouragement than the

development of those minerals of which there is already domestic abundance.

(5) The enterprises located abroad should be encouraged to develop trust-

worthy and fair relationships with the government and people of the country in

which they are located. Most of these enterprises have exerted themselves to

this end and their usefulness to the foreign country in which they are located

has been recognized.

Post-war recognition of the great part played by mineral raw materials in

industrial progress and in national defense, and realization of the great inequality

of distribution of essential minerals among industrial nations, have led to many

suggestions that control of mineral supplies by international agreement could be

used to enforce the keeping of the peace and to shorten wars.

The committee has not had time to study this knotty problem but plans to

discuss the question in its later report.

(The hearing was resumed at 2:10 p. m., as noted.)

Senator King (presiding): Mr. David T. Mason.

STATEMENT OF DAVID T. MASON, WASHINGTON, D. C, EXECUTIVE

OFFICER, LUMBER CODE AUTHORITY

(The witness was first duly sworn by the chairman and testified as

follows:)

Senator King. How much time do you want, Mr. Mason?

Mr. Mason. I have here, Senator, a prepared paper to place quite

a lot of facts before you, and I propose to read part of it which will

take 12 or 15 minutes. I do not mtend to read it all, but I would like

to get the whole thing in the record. â€¢ .

Senator King. If you make a statement that parallels or duplicates

the statement here, it will be of no advantage it seems to me. Proceed

as you please. The statement may go in the record except the charts.

It is impossible to get the charts in, but they will be filed with the

clerk of the committee.

Mr. Mason. I think it would be convenient for the Senators to

refer to them if thev wish.

Mr. Mason. There have been some comments made on the Lumber

Code here before this committee.

Senator King. Some, yes.

Mr. Mason. And I wanted to read some of this material that deals

with some of those comments.

VIII. ECONOMIC SANCTIONS AND BOYCOTTS

AFTERNOON SESSION
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Senator King. May I ask whether they are trying to enforce that

code now?

Mr. Mason. We are doing the best we can on what amounts to a

voluntary basis. They are not doing any court enforcement at

present.

Senator King. I would like you to explain if you care to why you
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jumped up prices so high since you got a code?

Mr. Mason. I have a statement m here on that very subject.

Senator King. By the way, are you a producer of lumber?

Mr. Mason. I am the executive officer of the Lumber Code

Authority.

Senator King. What is your business?

Mr. Mason. I was, before I became executive officer; the manager

of the Western Pine Association, which is one of the divisions or agency

for one of the divisions under the Lumber Code in Western United

States.

Senator King. Where was you home?

Mr. Mason. In Portland, Oreg.

Senator King. You were connected with those Oregon lumber

companies?

Mr. Mason. In eastern Oregon. The Eastern Cascades, yes.

Senator King. Are you one of the code authorities?

Mr. Mason. The office of executive officer is what amounts to

general manager of the Washington staff of the Lumber Code

Authority.

Senator King. Do you make the assessments?

Mr. Mason. The assessments are made by the action of the Lum-

ber Code Authority itself, subject to budgetary approval by N. R. A.

Senator King. What is the aggregate amount of the assessments

that have been made by the Lumber Code?

Mr. Mason. The budget that was approved for last year was some-

thing over $4,000,000. That was the amount. There was about

3K million collected and expended.

Senator King. Collected from the lumber dealers?

Mr. Mason. Not from the dealers; from the manufacturers.

Senator King. And expended how? How could you expend such

a large sum?

Mr. Mason. In administering the code. The theory of the code

is to secure voluntary compliance just so far as practicable. In

undertaking to do that, we had a staff of something over 800 persons.

Senator King. Traveling throughout the Unitd States?

Mr. Mason. Yes; part of them were stationed in different offices

of these various divisions. There are over 125 organized divisions,

subdivisions, and groups under the code, and they have their own

staff, some of them quite small and some of them quite a good size,

and these men are to do as much as they can through persuasion to

secure voluntary compliance.

Senator King. I suppose they would assert authority or attempt to

assert authority and jurisdiction over the district in which they were

functioning.

Mr. Mason. Only to the extent of explaining the code itself, the

requirements of the code from the different persons under it, and in an

effort to secure voluntary compliance.

Senator King. And report what were alleged to be failures to

comply with the code?
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Mr. Mason. Those reports are made to officers of N. R. A. where

it is impossible to secure voluntary compliance.

Senator King. What are the salaries paid to the officials of the

code?

Mr. Mason. I think that my own is probably the largest; $18,000

per year.
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Senator King. Was it larger in the beginning?

Mr. Mason. No; it is the same now as it has been since I have been

in Washington. Since last June.

Senator King. What other salaries were paid to some of the

officials?

Mr. Mason. I do not know of any others personally, except those

on our own staff. The next highest on our own staff is $9,000.

Senator King. What position does he hold?

Mr. Mason. The secretary-treasurer of the Lumber Code Au-

thority.

Senator King. What do you pay to the heads of the various

regional organizations?

Mr. Mason. That varies a great deal. The different regional

organizations, each one fixes the compensation of its own officers.

Senator King. But they look to this 3 or 4 million dollar fund for

their compensation?

Mr. Mason. Yes; it is paid for out of that, of course.

Senator King. Does it have to receive the O. K. of the heads of

the organization here, those salaries?

Mr. Mason. No, the salaries are left to the discretion of the divi-

sional agencies. However, the budgets are checked in N. R. A. and

approved in N. R. A.

Senator King. Proceed.

Mr. Mason. I wanted to take up, Senator, one of the matters

which has been discussed a good deal here before this committee.

When the present act was under consideration in Congress in 1933

and immediately after its passage, the President, General Johnson,

Mr. Richberg, and others made frequent reference to a "partnership

between Government and business ", to "industrial self-government un-

der public supervision ", and so forth. Our industries took these state-

ments at their face value. Our code as originally written provided for

substantial discretion in the Lumber Code Authority. At the time the

code was written no one in N. R. A. raised objections to such discre-

tion in industry. Indeed, the language of the principal articles,

namely, those relating to production control and price control, repos-

ing discretion in industry, were written by N. R. A. to carry out the

idea of industrial self-government, and were accepted by our indus-

tries as a matter of course. In view of the public statements which

had been made by high Governmental officials, we expected that a

substantial degree of discretion would be reposed in industry, but

always exercised under Government supervision and subject to

Government veto, as provided in our code.

The production control article in the code is outstanding in reposing

such discretion in our industry. This discretion is definitely confined

within specified limits; in effect the code authority is authorized and

directed to apply the standards specifically set forth in the code.

Action of the code authority in applying this limited discretion is

subject to N. R. A. veto. This code article provides that the code

118782â€”36â€”pt 6 23
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authority shall estimate probable future consumption for definite

periods of time, shall establish a national production quota divided

into production quotas for the several industry divisions to meet the

requirements for consumption; it also provides that the divisional

agencies shall, based on formulae definitely provided for in the code,

establish individual production allotments within the limits of the
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divisional quotas. It is the duty of the Lumber Code authority to so

establish the quotas and allotments that there shall be neither over-

production nor underproduction. The operation of production con-

trol by the Lumber Code authority during 1934 resulted in production

less than 1 percent greater than consumption. The members of the

Lumber Code authority and the divisional agencies have taken their

responsibilities very seriously and have worked intelligently and con-

scientiously to secure the best results practicable.

Senator King. Let me interrupt you there. You say they worked

seriously and intelligently. Did you regard that as a very serious

and intelligent action to jump up your prices as you did in the lumber

business?

Mr. Mason. Senator, may I come to that a little later on? I have

a clear statement on that which I think will cover what you have in

mind.

Senator King. All right.

Mr. Mason. Since the approval of the code in August 1933, in the

field of production control there have been more than 160,000 actions

by the Lumber Code Authority and its agencies in establishing

quotas and individual allotments, in authorizing transfer of allotments,

and so forth.

Senator King. One hundred and sixty thousand?

Mr. Mason. Yes, sir.

Senator King. That is, you were so serious and intelligent in your

procedure that you made allotments to 160,000 producers?

Mr. Mason. Not that many. We make allotments, ordinarily,

one each quarter, sometimes more frequently, and there have been

about five quarters or more than that since the code went into effect.

Senator King. That producer then, would have an allotment for a

quarter, knowing that at the end of that quarter, no matter what the

situation was, he would have another allotment?

Mr. Mason. Yes, sir.

Senator King. And have a visit from your organization telling

him how much he could produce?

Mr. Mason. No; ordinarily they would receive a statement by

mail at that time. The ordinary process is for the person to make

application for a production allotment and then receive one in

accordance with the formula.

Not one of these actions has ever been vetoed by the representatives

of N. R. A. whose duty it is to supervise operations by attending

meetings of the Lumber Code Authority and its agencies at which such

actions are taken, and by later reviewing the written records of such

actions, copies of which are in the N. R. A. files. There have been

nine appeals taken from the Lumber Code Authority to N. R. A. in

connection with these actions; of these six appeals have been decided,

all sustaining the L. C. A.â€”the other three are still pending in N. R. A.

In one case the final decision by N. R. A. was taken into a United States

court, where the actions of the L. C. A. and of N. R. A. were finally
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sustained. Other features of our code have frequently been tested in

court, but in no case has the court raised any question with regard to

the discretion reposed in industry by our code.

It is this discretion-in-industry feature of the lumber code which

caused the Department of Justice, according to its public statement,

to move for the withdrawal of the famous Belcher case from the
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Supreme Court.

Senator King. Evidently that was withdrawn because the Depart-

ment of Justice could not find any validity for the action of your

organization.

Mr. Mason. As I understand, the Department of Justice felt that

it did not care to go before the Supreme Court with a code which

conferred or reposed in the code as much discretion in industry as

our code does. At least that was the statement made or implied in

the public announcement of the movement of the Department for

dismissal.

Senator King. I got a letter 2 or 3 days ago from a man living in

Utah, a little man down there. A little timber there would be per-

mitted to be cut upon the allowance surveys and could not be ex-

ported beyond the limits of the county, and yet he had been so har-

assed that he had to quit. He was brought under the jurisdiction of

your organization and he quit.

Mr. Mason. Was his difficulty in connection with the price at

which he could sell, by any chance?

Senator King. I am not sure, but he was harassed anyway. They

would limit him to the amount that he could cut, and how he should

cut it, and how he should sell it, so he just quit.

Mr. Mason. I would like to say, Senator, that that would be

Senator King (interrupting). Pardon me. That is purely intra-

state. The product did not get outside of the small area, just supply-

ing his neighbors there, and yet your organization assumed the juris-

diction over him and harassed him so much that he had to quit

business.

Mr. Mason. That I think you would find is a most exceptional

case. That is not at all in accordance with the usual experience.

That is an extremely unusual case.

Senator King. Proceed.

Mr. Mason. And if you would not mind letting me have the refer-

ence, I would like to look into it later on and see what can be done to

straighten it out.

Senator King. I will let you see the letter.

Mr. Mason. I would appreciate it; thank you, sir.

The original principles of N. R. A. appear clearly to have included

that of industrial initiative with supervision by the Government to

prevent such initiative from being carried to a point harmful to the

interests of employees or of the public; this appears sound policy.

The preservation of the maximum practicable degree of initiative in

industry is important in order to secure abundant production at

minimum cost; public supervision should be limited to the minimum

necessary to protect the public and the employee interest. This

policy will tend to avoid the deadening effect of bureaucratic govern-

ment control, and will leave unshackled the essential life-giving

principle of initiative in industry.
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Senator King. Would it not be better to have governmental con-

trol than to permit industry to form combinations in restraint of

trade and to impose upon the people monopolistic prices?

Mr. Mason. I can only speak from the experience of our own code,

Senator, and in our own case I am certain you would find if you had

the opportunity to go into it very thoroughly that there has not been
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such monopolistic control.

Senator King. Proceed.

Mr. Mason. As intended, production control under the Lumber

Code has helped to prevent demoralization of the industry through

overproduction, which wastes natural resources and brings destructive

price cutting. It has spread work more uniformly (a) among indi-

vidual employees, (b) among individual enterprises, (c) among com-

munities, and (d) among the several forests regions. It has resulted in

the reopening of many mills that were closed in 1932. Our industries

had excessive capacity even in predepression times when, on the

average, only about 60 percent of capacity was ordinarily used.

During the psriod under the code lumber production and shipments

have been approximately 40 percent of the predepression volume.

Production control has in general been applied in a manner which

favors small enterprises at the expense of large. With only about 40

percent as much market available as in predepression times severe

curtailment of production has been necessary. In theory the restric-

tion should be so applied that each unit bears its fair share of the

burden.

Senator King. Was the 100-percent production in the predepres-

sion periodâ€”you have used that wore!â€”consumed by the people?

Mr. Mason. Yes, sir.

Senator King. It was not wasted, was it?

Mr. Mason. No.

Senator King. So, before the depression, you were producing,

taking your figures 100 percent, all of which was necessary, and all

of which was consumed?

Mr. Mason. Yes, sir.

Senator King. And in the depression, you produced only 40

percent?

Mr. Mason. That is right.

Senator King. And yet you curtailed production although it was

60 percent below normal?

Mr. Mason. The curtailment was in the market, not in production.

The market available was only 40 percent, and the production was

necessarily curtailed in order that we might not destroy the industry

through producing more than the market would absorb.

Senator King. I might say that I have received many letters from

persons who wanted to build houses, some of them individual house

producers, and they claim the lumber prices have been jumped up so

high that they could not build, plus the increase in brick and cement

and other of the what might be called "durable industries."

Mr. Mason. I am going to give some figures on that in just a

moment, Senator.

Production control has, in general, been applied in a manner which

favors small enterprises at the expense of large. With only about

40 percent as much market available as in predepression times severe

curtailments of production has been necessary. In theory, the re-
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striction should be so applied that each unit bears its fair share of

the burden, giving due consideration to its ability to produce its

past record of production, its timber and tax burden, its employee

and community obligations, and so forth. Actually the application

of the code formula devised to carry out this purpose has resulted

generally in production allotments to smaller plants frequently
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greater than their production has ever been even in good times.

Senator, on the matter of prices about which you have inquired, I

have now come to that part.

Frequently it has been erroneously stated that price fixing under

the lumber code resulted in an average price increase of 40 to 50

percent. Due to the character of the industry the depression caused

a fall in prices far more serious than in most other industries, and

equaled in severity in few if any other industries. A depression low

was reached in January 1933, when the index average price stood at

56 percent of the 1926 average. The code was approved August 19,

1933, production control first became effective for September, and

cost protection minimum prices became effective in early November.

For September the index average price stood at 82, or 47 percent

higher than in January; in October the index price stood at 84, or

50 percent higher than in Januaryâ€”this was before the minimum

prices had gone into effect; in December the index average price stood

88, or 57 percent higher than in January. Chart (3) in the appendix

shows this graphically. Evidently neither production control nor

price control were responsible for more than a small part of the increase

so greatly needed.

It was stated to the Senate Finance Committee "that during the

year preceding the establishment of minimum prices 18 billion feet

of lumber was shipped; and that in the following year when minimum

prices were in effect only 4 billion was shipped." The facts speak

for themselves; minimum prices were in effect from early November

1933 to December 22, 1934; total lumber consumption was as follows:

1933, 15.1 billion feet; 1934, 15.7 billion feet.

In the case of some of our products minimum prices no doubt did

tend somewhat to decrease demand. On the whole, however, especi-

ally in the case of softwood lumber, it is believed that there was no

substantial decrease of demand due to such minimum prices.

Senator King. What was the price of lumber in Oregon in Decem-

ber 1933 and in January 1934 to June 1934 per thousand feet?

Mr. Mason. In December 1933?

Senator King. And in January, February, and March and up to

June 1934.

Mr. Mason. This diagram gives the average price.

Senator King. What kind of lumber does that cover; sawed

lumber?

Mr. Mason. Yes; it is all sawed lumber.

Senator King. I meant board rather than timber, such as beams

and large timbers.

Mr. Mason. I cannot give you that off-hand, but in eastern

Oregon, the principal species produced is Ponderosa pine and the

average price of Ponderosa pine in December 1933 would have

been somewhere near $22. I am speaking entirely from memory.

Senator King. At the mill?
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Mr. Mason. Yes; that is the mill price. And in January and

February of the following year, it was just about the same.

Senator King. That is, this year?

Mr. Mason. You asked for December 1933 on.

Senator King. And to June 1934?

Mr. Mason. It was about the same price continuously during that
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period. I am not sure of that figure, but I am not very far from it.

Senator King. By the way, while I have these papers before me

here, you had to get permission from the code authority to operate a

mill, did you not?

Mr. Mason. Yes; there had to be an allotment, otherwise the pro-

ducer would be operating in violation of the code.

Senator King. I have a telegram here from Mr. J. W. O'Shaugh-

nessy Jones, of the O'Shaughnessy Lumber Co., of Beaumont, Tex.,

to the clerk of the committee, and he states among other things that

he could not come up here on a certain date, and he states that the

file which he sent Senator Nye might be produced and put into the

record. And he further states that the file covers the lumber code

authority and the Hardwood Manufacturers Institute of Memphis,

which is the administrative agency of the Hardwood Lumber Code,

and then states:

If Senator Nye not permitted to read openly this file then he is authorized

have somebody else read it before committee, as it will show plainly the monopoly

in force, the unjustness to labor and operators of hardwood sawmills on smaller

basis, and what a great big racket the Lumber Code actually became through

threats and force and collection of code fees from sawmills. This file will also

show conclusively that the lumber code and its authorities actually retarded

recovery and placed sawmill labor on starvation basis working 90 hours per

month, then 60 hours per mouth, which also meant starvation and bankruptcy

to single-band sawmill and smaller sawmill operators. We recommend that

Lumber Code in its entirety and the N. R. A. be thrown out and not reenacted

on any basis whatever, which will permit furnishing labor with regular employ-

ment and aid in recovery instead of retarding recovery which N. R. A. and

Lumber Code actually did.

I have a number of other letters here which I shall not interrupt

you to call attention to, but the purport of which is that they were

prevented from engaging in business or operating in some instances

their mills, and in some instances only under such restrictions and

restraints as to make it impossible for them to operate.

Mr. Mason. Senator, I realize very clearly that a great many

people had that feeling, but I would like to read the part of my paper

dealing with that kind of a situation. There were a good many people

that felt that they were being put in a straight-jacket.

When a ship sinks and the survivors put off in a boat for a distant

shore with an insufficient food supply, it is a wise custom to limit the

rations systematically for each, lest the strong starve the weak, and

lest much of the inadequate supply be ruined in the struggle. Suc-

cess in this case requires careful organization and force to restrain

the greedy.

The gross income to lumber manufacturers from the sale of their

prod net has been, rouglily, as follows, in recent years (for calculation

see table 2 in appendix):

Yearly average for the years 1926 to 1929, inclusive, the 4 years

preceding the depression, averaged $935,000,000 per year. In 1930

this dropped to $585,000,000.

Senator King. That is the gross receipts?
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Mr. Mason. The gross receipts from the sale of lumber products.

Senator King. Would that include the sales from the small saw-

mills in the rural districts?

Mr. Mason. Yes; large and small. That is the sum of all of it as

nearly as we can roughly determine.

In 1931 this amount had sunk to $350,000,000; in 1932 to $210,000,-
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000 as compared with $935,000,000 in predepression times. In 1933

it rose to $295,000,000; in 1934 to $330,000,000.

Obviously, the "rations" of the lumber industry had fallen extreme-

ly low in 1932; the "rations" were much better in 1933 and 1934,

but they are still far short of the predepression average. Under the

code production control and price control have aided the average price,

have reduced but not eliminated losses. Production control has

spread the available work and income among employees, among enter-

prises, among communities, and among forest regions. It could be

spread only thinly because there was only about 40 percent of normal

production to spread.

Operators in our industries are still in the lifeboat on short rations.

They have been irked by the restraints necessary to prevent overpro-

duction, to assist our employees, and to promote forest conservation.

They have been enormously irked by the lack of effective enforce-

ment, which has permitted the greedy to take from those who have

voluntarily complied with the rules.

Senator King. Would you say you could expect an increasing

market for the purchase of your commodities when you increased

the price 88 percent?

Mr. Mason. The price, Senator, was not increased 88 percent.

The 88 percent is the price level as compared with 1926 average, which

is the highest level our lumber prices have reached since the depres-

sion began. That was reached in December 1933.

Senator King. Some complaints have come to me and several letters

1 have them here, whicli as I recall contended that there had been an

increase in the price of lumber from the time the code went into effect

until the time this information was conveyed to me, of 100 percent.

Mr. Mason. That just is not correct. There are more than 81,000

items of lumber. It may be that some few of those did have a great

increase, but when you take the average of all of it, the increase was

from the bottom point ofâ€”I want to get these figures correct, so I

will refer back to themâ€”the depression low in January 1933 was 56

percent of the 1920 price. Before the effect of the code was realized

at all on the price, that is, the code being in effect and its operation

applicable, in September this index price had risen to 82, or a 47-

percent increase from the previous January. That was a very sub-

stantial increase but it was due to the economic factors prevailing

during that period and not to the action of the code itself which had

not really become effectively in operation.

The price went on up from 82 m September to 88, which made an

additional increase but only a small part of the total increase, and

even at 88, our operators were still having losses. A large share of

the loss had been removed but not all of it.

The next deals with a matter which you spoke of before, Senator,

of the effect of the allegedly high lumber prices on building.

In the case of some of our products minimum prices no doubt did

tend somewhat to decrease demand. On the whole, however, espe-
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cially in the case of softwood lumber, it is believed that there was no

substantial decrease of demand due to such minimum prices. It has

so frequently been erroneously stated by those unfamiliar with the

facts that lumber code minimum prices were "unreasonably high

and caused building stagnation" that it appears fitting to correct

this error. The code prices were at their highest point in December
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1933, when the index average stood at 88 percent of the 1926 average;

the prices in effect from July 20 to December 22 last (when finally

suspended) averaged about 82 percent of the 1926 prices; on the same

(1926) basis of comparison, lumber prices were lower than most

other building materials, as indicated in chart 4 in the appendix.

Rail freight rates on lumber have changed but slightly since 1926.

Building-trade labor rates are about 90 percent as much as in 1926.

Table 1 in the appendix shows that code wage rates in the lumber

industry average 109.5 percent of 1929 rates, which were approxi-

mately the same as in 1926. Labor costs make up approximately 37

percent of the cost of housing construction, lumber and millwork

only about 17 percent, and other building materials the remainder.

Senator King. Would that be true where the houses, as in many

of the rural districts and small towns, are substantially all of lumber?

Mr. Mason. No; it would not. This is an average for a good

many, including apartment houses in the cities, but it includes houses

of the kind of which you speak as well as the other.

Senator King. In most of the cities, especially in the country in

the rural districts of the United States, perhaps 80 percent or more

of the houses are of lumber, are they not?

Mr. Mason. Yes. In this case, of course, the figures would be

changed somewhat. Furthermore, in addition to the price received

by the lumber manufacturer, which by itself is less than 10 percent

of the house cost, the 17 percent

Senator King (interposing). I beg your pardon. That would not

be true, that 10 percent, if my premise was correct, that a large part

of the population are housed in wood structures?

Mr. Mason. It would not be true for that particular kind of house

where the percentage would be more, but when you average the

houses in the rural districts with the houses in urban districts, then

according to the investigations made by the National Lumber Manu-

facturers Association, that would be correct.

As I say, furthermore, in addition to the price received by the

lumber manufacturer, which by itself is less than 10 percent of the

house cost, the 17 percent for lumber and millwork includes the retail

mark-up and the transportation charges.

The next subject here, Senator, is the matter of the labor provisions

of the code.

Lumber code minimum wage rates for most of western United

States are higher than those set in most other codes. With respect

to our rninimum wage rates in the South there has been much dis-

cussion and much difficulty. Prior to the approval of the code,

minimum wages in the South in our industries averaged shghtly

below 12 cents per hour. The lumber code when presented to N. R. A.

by industry representatives on July 10, 1933, placed southern mini-

mum wage rates at 20 cents per hour. General Johnson stated that

20 cents was wholly unacceptable. The industry then revised to

22JÂ£ cents and so stated at the public hearing beginning on July 20,
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1933. In the post-hearing conferences, under pressure from N. R. A.,

the southern minimum was raised to 24 cents, or more than 100 per-

cent above the previously prevailing average minimum. Even this

rate, finally approved, was considered too low in many circles in

N. R. A.

Senator King. Let me interrupt you there. Were not many of
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the sawmills in the producing organization in the South in rural dis-

tricts, and those who were employed were few in number per unit and

had their homes contiguous to the mill, and many were interested in

the mill itself?

Mr. Mason. Yes.

Senator King. The proprietor and his three or four sons and his

relatives would be the operators of that mill?

Mr. Mason. That would often be the case.

Senator King. So the question of wage was quite unimportant

to them?

Mr. Mason. Of course the wages only applied to those who were

hired to work, and where the members of the family do the work

themselves, the wage rates of the code are not applicable.

It was clearly recognized by the industry ana also by responsible

officers in N. R. A. that the 24-cent minimum wage would put out of

business a considerable number of southern enterprises, mostly small;

however, the administration stated at the time that enterprises which

could live only by sweating labor should not live at all. Since the

approval of the code many complaints have come that the code is

oppressive and destructive of small enterprises in the South because,

as is asserted, the minimum-wage rate is too high. Thus, our code has

become a battleground between those who believe that the southern

minimum-wage rate is not high enough and those who believe it is

too high. It is this situation which has given rise to assertions that

the Lumber Code is oppressing and destroying small enterprises.

Lack of effective enforcement of the minimum-wage rate in the South

is the most important cause contributing to the present crisis of the

Lumber Code.

The Federal Trade Commission made an investigation of the sit-

uation in the South and on May 7, 1934, reported, in effect, that the

operation of the code is not discriminatory against small enterprises.

The next part deals with compliance and enforcement.

The whole code system was founded on the theory that about 90

percent of industry would voluntarily comply with their codes pro-

vided the Government enforced the codes effectively against the

recalcitrant minority which, if not controlled effectively, would ruin

the code system. Under the Lumber Code there was excellent vol-

untary compliance for many months; then as various code violators

went unpunished disintegration set in.

Senator King. What were the violations complained of? That

they did not adhere to price fixing?

Mr. Mason. Those were the most numerous violations

Senator King (interposing). Selling below the prices fixed?

Mr. Mason (continuing). In the early part of the period of the

rather rapidly increasing violations which began about the first of

June. They began in May and in June a year ago.

Senator King. Resentment against the attempt to fix prices and

restrict production? Those were the principal violations? Where
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it was alleged that they were failing to observe the mandate against

exceeding certain limits of production and the mandate about fixing

prices?

Mr. Mason. We have had extremely few violations of the produc-

tion-control article. We have had a great many violations beginning

in May, increasing in June, and increasing thereafter, in the price
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provisions of the code, and since you are interested in that. Senator,

may I read the part of this which deals particularly with the reason

for that?

Senator King. The reasons you gave for prosecuting?

Mr. Mason. No; the reasons for the violations. This deals with

the whole subject of price control.

When the Lumber Code was written, price-control provisions were

considered essential to permit paying increased wages and to permit

the industries to live and slowly regain their strength without further

loss of working capital. The price-control article of the code, specifi-

cally setting standards and prescribing the discretion of the code

authority, provided for minimum prices returning part, but not all

of average production cost. "Cost protection minimum prices",

established effective in November 1933 applied to 97 divisions, sub-

divisions, and organized groups through an aggregate of 613 pages

of price bulletins containing prices for about 81,000 different items

produced. With these prices in effect losses for establishments having

average costs were much reduced but were not eliminated.

Senator King. May I interrupt you there?

Mr. Mason. Surely.

Senator King. Were all of those pagesâ€”how many did you say?

Mr. Mason. Six hundred and thirteen.

Senator King. Were they devoted to the lumber code?

Mr. Mason. Yes, sir. There were about 43 or 45 different separate

bulletins, each one under a separate cover.

Senator King. Who issued the bulletins?

Mr. Mason. The Lumber Code Authority issued them.

Senator King. Six hundred and some-odd pages?

Mr. Mason. Yes, sir.

Senator King. And what was the other figure there?

Mr. Mason. Might I continue just a moment on the price bulletins?

The price bulletins were issued by the lumber code authority up until

July 16, 1934. Thereafter they were still issued by the Lumber Code

Authority, but the prices themselves had previously been approved

by the administrator of N. R. A.

You asked me another question, Senator?

Senator King. There was another figure you gave there.

Mr. Mason. These 613 pages of price bulletins contained prices

for about 81,000 different items produced.

Senator King. So that there was a price fixed in those 613 paeres for

each of 81,000 items?

Mr. Mason. Yes, sir.

Senator King. Proceed.

Mr. Mason. For many monthsâ€”that is, after the setting up of

the prices in November 1933â€”there was excellent voluntary compli-

ance with such prices, but by June 1934 substantial violation of the

prices had begun at certain critical points.

Senator King. What do you mean by "critical points"?
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Mr. Mason. Especially on the west coast, in northwest Washing-

ton and Oregon and in the South.

Price control for many thousands of items, sold by many thousands

of producers and wholesalers, presented a highly complex and difficult

problem because of the average cost determinations required; because

of the need for the maintenance of fair competitive relation between
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lumber items, grades, species, and producing regions in various desti-

nation markets throughout the United States; because of the need for

suitable price differentials allowing for varying quality of product from ]

varying quality of timber, varying quality of manufacture, and so /

forth; and because of numerous other complications. These exceed- /

ingly serious technical difficulties were, however, comparatively well |

met. Price disintegration became serious in some of the major divi- I

sions; where it did occur, it came about primarily for the following

causes:

(a) Although fair competition requires that wholesalers, who mar-

ket more than half of the lumber produced, as well as manufacturers

be under the jurisdiction of the code, the wholesalers were left out,

notwithstanding unceasing efforts by the code authority since the

approval of the code to have them included. This deficiency proved

a vital defect.

Senator King. If I understand you, you not only wanted the pro-

ducers of lumber to be brought under the Lumber Code, but you

wanted the wholesalers of lumber to be brought under your code?

Mr. Mason. Yes, sir. The reason for that is this, that the manu-

facturer of lumber of course is himself a wholesaler, and then there are

independent wholesalers who buy the lumber from the manufacturers

and also, as does the manufacturer, sell to the retailers and other

customers.

Senator King. You wanted to control the production and the prices

to the wholesaler, and then you wanted to control the prices that the

wholesaler sold to the retailer or to the domestic market in the respec-

tive districts where the wholesaler lived?

Mr. Mason. Yes. Just the same as in the case of the manufac-

turer. In other words, the wholesaler was competing with the

manufacturer in selling to the retailers and others. Fair competition

demanded that there be control of the wholesaler's operation just the

same as of the manufacturer's operations in selling if the manufac-

turer was himself to be controlled.

Senator King. You were trying to control the entire industry from

the tree to the last person that handled it and used it.

Mr. Mason. Only up to the point where it was sold to the retailer

or other customers. There is a retail code you know, Senator, which

deals with the operation of retail lumber selling.

Senator King. Proceed. Hasten along, as we have a number of

other witnesses.

Mr. Mason. This deficiency, that is, not having the wholesaler

under the code, proved a vital defect, and beginning in early 1934,

and increasing in intensity throughout the year, price control under

our own and other codes was under a heavy fire of criticism expressed

in interviews, speeches, news releases, and so forth, by high Govern-

ment officials and in general administrative policy orders.

This barrage tended to poison the minds of the general public, our

customers, and of our own people under the code, with respect to the
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urpose, necessity, and fairness of continuation of our prices, and this

arrage demoralized our markets for months.

Senator King. Did not the barrage, in practice, come from the

strike on the part of consumers who could not afford to pay the high

prices being charged by the manufacturers of lumber?

Mr. Mason. There was, of course, a movement by consumers as
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well as by these public officials, but there was not, I would say, a

strike of any substantial proportions at all, though there might have

been some.

Senator King. They were not buying, were they?

Mr. Mason. They did buy.

Senator King. I thought you stated the production was 40 percent

of what it was in 1929'

Mr. Mason. The difficulty there was that the house building, which

is our most important market, had fallen off to a point less than 15

percent of the predepression volume, and our industry, of course, has

no control whatever over people building houses. We had furnished

all of the product that is called for by the market, but there is nothing

that we have been able to do to stimulate that market in a period

of depression such as we had and still are having.

Senator King. Did you not have a reduction in prices of products,

cement, steel, and lumber, that would stimulate business and

encourage building?

Mr. Mason. The prices actually were substantially below the 1926

prices as to lumber. I cannot speak for the other products, because

I do not know, but in the case of lumber, we were losing money at

the highest price point, that is, when the prices were on the average

at 88 percent of the 1926 level, our enterprises were losing money,

and we did not feel it was fair to cause still heavier losses, because

that would automatically react against labor as well as against the

employer.

You asked for the reasons for the price violations, and I will say

the third major reason was that the enforcement efforts of the N. R. A.

were ineffective.

Considering the gravity of all of these difficulties price control was

surprisingly effective and did much to stabilize our industries. Small

enterprises generally benefited more than did the largo from price

control.

Following a public hearing in December on price control under our

code, the N. I. R. Board by its order of December 22 suspended all

prices under our code.

Since the suspension of price control prices have been gradually

stabilizing on the basis of supply and demand. The present average

price is only slightly below the December average. (See chart 3 on

file with committee.)

I would like to speak some more on the enforcement effort, and there

is just a little more I have to present.

It has been pointed out that one of the most important fields of

code violation was in this price field and that was important in the

summer and fall of 1934.

Senator King. That is, there was violation of the minimum prices

which the industry fixed?

Mr. Mason. Yes; and those prices were suspended during De-

cember 1934, but during part of that time, there was considerable
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violation in some parts of the South of the wage provisions, and from

that time on there has been an increased amount of violations of the

code wages in the South.

I would like to say this with regard to compliance and enforcement

in general.

N. R. A. enforcement action in the case of our code became aggres-
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sive in August 1934, a year after the approval of the code. This

effort soon resulted in conflicting district court decisions. Most

persons under the Lumber Code were hanging on desperately in the

face of most damaging unfair competition from code violators while

awaiting the Supreme Court decision in the Belcher case. The public

announcement of the Department of Justice of its withdrawal of the

Belcher case primarily because of alleged faults in the Lumber Code

precipitated a desperate crisis. Efforts are being made to overcome

this crisis, but there is grave doubt whether these efforts will be

successful.

Senator King. You believe in price fixing, and tried to have that

carried out?

Mr. Mason. Our industry did.

Senator King. I am speaking of the industry, and you must not

imply any criticism in the questions I ask, because I am trying to

get facts. You never believed in open prices?

Mr. Mason. No; we never considered open prices. That is a

system that would be practically impossible to operate under our

code, because it requires the filing of prices, and you can see that the

613 pages and 81,000 items would make it practically impossible to

use an open-price system.

Senator King. Did you attempt to establish a policy of cost

accounting, as that was formulated by some of the codes?

Mr. Mason. No; we did not. We had provided in the code for a

formula for arriving at cost, but not a standardized cost accounting

system.

Senator King. When you attempted to fix prices for your commodi-

ties, you must have had some basis of cost accounting.

Mr. Mason. We did. We collected data on costs, that is, actual

costs, from just as many mills as we could get it. You understand

that there are about 20,000 of these mills- -most of them are very

small, and without any accounting records whatever, and we could

not get their cost records when they did not have any. However, we

did get records from the more substantial mills, which in point of

volume produced 75 or 80 percent of the entire production.

Senator King. I suppose you approved the code when you be-

lieved you could fix prices and limit production, and you would not

favor a code that did not permit price fixing and limiting of produc-

tion?

Mr. Mason. I would say we were never put to that test. We

always considered that in order to meet this emergency, and to not

only provide for the minimum wages which demand in our industry

a very substantial increase in the cost, and also to provide for con-

servation features, which were also put in the code at the President's

requestâ€”that in order to meet this increased cost, we had somehow

to get away from cutthroat prices, and price cutting, and the ways

that were selected and approved by the N. It. A. were production

control and price control.
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"We considered those two were essential.

Senator King. I would assume from that, and from what you have

stated heretofore, if there were to be a continuation of the code, or

any other measure that might be adopted continuing the code pro-

visions, you would want in the code the authority to limit production

and fix prices.
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Mr. Mason. We would undoubtedly want the authority to con-

trol production; that is, to produce enough, but not too much.

Senator King. To control production?

Mr. Mason. Yes.

Senator King. And that means you are to determine how much

will be produced?

Mr. Mason. Yes; under public supervision.

Senator King. And you would want authority to fix prices?

Mr. Mason. I am speaking of that separately, because there has

been, I would say, a very substantial change in sentiment in our

industry. We recognize now the very great difficulty in managing

price control. We think it may be necessary in the case of some

divisions which cannot use production control, but I would say they

would advocate using it only to prevent destructive price cutting.

Senator Connally. A good deal has been said about antitrust pro-

vision violations. Is it not a fact that production control and price

control are the very heart of the monopoly or trust evil?

Mr. Mason. I am not an attorney, but as I understand, they would

be so considered, if it were not for the present act and the code being

contrary to the antitrust laws.

Senator Connally. Kegardless of whether they are contrary to law

or not, are not those the evils, the monopoly we are all striking at;

if you turn over to somebody the power to control the output of an

article, and then on top of that control the price of the article that

the public must buy, do not those two things comprehend the great

evil of the trust?

Mr. Mason. I think Dr. Hamilton brought out this morning three

different classes of industry. Some were without any code, and the

industry itself is of such a nature, a few relatively large units, perhaps,

that they apparently had no difficulty about prices.

There is a certain group, and those are the ones where the public

probably needs to watch out for a monopolv, so to speak; and there is

another great group where competition will take care of the public

interest with respect to a monopoly.

There is a third group, our own industry, and the coal industry

being examples, where there is such a tremendous pressure for pro-

duction that there is a constant tendency to overproduction, which

results in unfairly low prices which in effect amount, as Dr. Hamilton

pointed out this morning, to a subsidy to the consumer at the expense

of the industry, and especially at the expense of the labor in the

industry.

Therefore, we feel in our own industry, it is in the interest of the

public, in the long run, the interest of the consumer as well as our

own employees, to control production to a point where there is not

excess production, bringing excessively low prices.

Senator Connally. If you control production that would do away

with that. If you control production, why would it be necessary

to go further and control prices? Why not let it be controlled

com petitively?
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Mr. Mason. It may be necessary to be under control. There

might be a very abrupt change where it might be temporarily desirable

in the case of the lumber industry for instance, where we carry in

stock a volume of lumber equivalent to about one-half of the annual

demand.

If the demand suddenly falls off, then stock becomes excessive, and
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a burden upon the market, and it might be desirable, while the

stock is being readjusted in order to prevent destructive price-cutting,

to have price control temporarily.

The Lumber and Timber Products Code, second set for public

hearing, was approved August 19, 1933. It includes four major and

a dozen minor national forest using and wood working industries,

the names of which are given in the organization chart (1) in the

appendix. These industries altogether embrace approximately

35,000 establishments, located in every State of the Umon, with ap-

proximately 400,000 employees, averaging 11.5 employees per estab-

lishment. In predepression times our employees numbered approxi-

mately 600,000. Our industries constitute the principal industrial

activity in many parts of the country, especially in the more im-

portant forest regions.

In this brief statement it is practicable to deal only in a general

way with some of the problems and experience of our lumber-producing

divisions, which employ about two-thirds of all of the employees

under our code.

For many years prior to the beginning of the present depression

the huge quantity of standing timber, constituting more than 50

Jears' supply of raw material, hearing heavy property tax and other

urdens, pressed for liquidation so strongly that many sawmills ex-

isted primarily to liquidate timber rather than to serve market de-

mands for lumber. This situation caused excessive plant capacity,

chronic overproduction, and resulted in slight profits on the average

and heavy losses to many lumbermen in the years immediately

preceding the depression. At the beginning of the depression intensi-

fied overproduction greatly increased the normally large stocks of

lumber (see chart (2) in appendix); in 1932 and early 1933 lumber

sold much below not only the full cost of production but even much

below the cash-out-of-pocket cost of production.

Markets for lumber products have fallen off seriously since the

war, due to continued encroachment of substitutes, to the general

agricultural depression, and to the difficult situation of the railroads

in late years. The building industry constitutes the chief market

for lumber; in the years 1932, 1933, and 1934 house-building has

been at less than 15 percent of the 1926-29 volume. Great quantities

of timber pressing for liquidation, greatly excessive stocks of lumber,

and grave need for ready cash, all resulting in destructively low

rices, brought excessively low wages to employees. The severe

nancial losses to owners are indicated by United States Treasury

Department statistics of income of the lumber corporations (saw-

mills and planing mills) which show that, as compared with gross

income, there was a net income in 1926 of 2.93 percent, in 1929 of

2.21 percent; net income was turned in 1930 to a deficit of 7.01 per-

cent, in 1931 a deficit of 19.2 percent, and in 1932 to a deficit of 32.24

percent. No later statistics from this source are available; un-

doubtedly, however, when available such statistics for 1933 and 1934

will still show heavy deficits, but smaller in percent than in 1932.
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These cold statistics indicate only faintly the distress of our indus-

tries in the depths of the depression.

Limitation of hours under the code increased the number of persons

employed to produce a given quantity of lumber by about 20 percent.

The code was approved August 19, 1933; between July and September

1933 the average hours of employment per employee per week de-
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creased by about 25 percent.

The special code provisions relating to hours are on the whole

adequately flexible to meet seasonal or other unusual conditions; such

flexibility is essential.

The hour limitation taken entirely by itself has tended to decrease

weekly and yearly employee earnings; however, the hourly wage rate

increase has in greater proportion tended to increase the weekly and

annual earnings; in other words, 20 percent increase in the number

of employees required for operation is less than the 45 percent increase

of average hourly wages.

The general principle applied in the code was to restore 1929 mini-

mum hourly wage rates. This standard was followed, excepting in

certain parts of the country where such 1929 wage rates were below

30 cents per hour, in which cases the code wage rates were established

at rates higher than those-of 1929. The result for the whole group of

industries is an average minimum wage rate higher than at any time

since 1920.

From July 1933 to October 1934, our average hourly wage rate

advanced approximarely 45 percent, and weekly wages advanced

16.5 percent; weekly wages would have advanced still more if there

had been sufficient demand for our products to furnish work for the

full 40 maximum hours per week allowed by our code. In 1934

employment averaged 31 hours per week, to meet demand for 41

percent as much lumber as was produced in 1929. The cost of living

advanced from its lowest point for the depression in April 1933, to a

13.3 percent higher figure in September 1934, the high month for

that year.

Article X, embodying the forest conservation features of the code

requires the industries under it to adopt forest practice rules and to

set up machinery to secure effective protection against fire and other

destructive agents, to secure effective protection of seedlings and

immature trees at the time of logging, and to secure reproduction

on cut-over lands. Appropriate steps have been taken to carry out

these requirements. Also steps have been taken to promote sus-

tained yield forest management as an essential step toward stabiliza-

tion of the industries and of communities dependent upon the indus-

tries. Much progress has been made in this forest conservation work

but further progress is hampered by the lack of effective enforcement

of the code in general and by lack of certain public measures recog-

nized by the code as essential in the fields of State tax reform, and

of publicly organized credits similar to the Federal Farm Credit

System for the support of necessarily long time sustained yield forest

enterprises.

The whole code system was founded on the theory that about 90

percent of industry would voluntarily comply with their codes pro-

vided the Government enforced the codes effectively against the

recalcitrant minority which, of not controlled effectively, would ruin

the code system. Under the Lumber Code there was excellent volun-
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tary compliance for many months; then as various code violators

went unpunished disintegration set in.

That is all, I think, Mr. Chairman.

Senator King. Thank you very much, Mr. Mason.

I want to read into the record a letter from Harry S. Gordon, real-

estate agent, addressed to the chairman of the committee, of date
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April 12, 1935, reading as follows:

Having followed your activities with much interest, and feeling that I know

you personally, I am taking the liberty of writing to you in connection with the

Construction Code of the National Recovery Administration.

It is my opinion and, I believe, the opinion of practically all those who are not

in the business of constructing large buildings, selling materials, architects et al.,

that there should be no code for the residential builder, residential construction,

and land development; however, if it is the opinion of Congress that there should

be a code, I do not believe it should be under the Construction Code.

One of the troubles now is that it costs too much to build homes, and with costs

so high there are but few who can afford to buy.

Enclosed please find statement of the National Association of Real Estate

Boards which I trust you may find time to read, for I am sure you desire to know

all the facts.

Thanking you for you cooperation and for better laws, I beg to remain,

Sincerely yours,

H. S. Gordon.

Senator King. Attached to the foregoing letter is a statement from

the National Association of Real Estate Boards, signed by the secre-

tary, and that statement may go into the record.

(The statement is as follows:)

National Association of Real Estate Boardsâ€”Statement Regarding

Application of National Recovery Act and Codes to Residential

Construction and Land Development

To the Members of the Finance Committee of the United Slates Senate:

The National Association of Real Estate Boards is a federation of 426 local

real-estate boards situated in 426 cities, towns, and counties throughout the

United States, and including all of the States of the Union except three. There

are approximately 11,000 real-estate offices holding membership in the associa-

tion. Of this number, more than 2,000 companies and individuals are engaged

in the business of developing building sites and the building of homes for the

market. These companies and individuals in a normal year build or cause to be

built approximately 35,000 homes for the market, most of them costing less than

$10,000. This constitutes from one-third to one-half of the total number of single-

family dwellings commercially built and sold in the country under normal condi-

tions.

This association desires to protest to your committee against the application'of

the Construction Code to the business of development and selling of building

sites and to the business of building and selling of residential accommodations.

To protect the interests of its members the association has filed a special code

for land development and home building and has received from the National

Recovery Administration a stay with respect to the provisions of the Construc-

tion Code except those having to do with child labor, minimum wages, and maxi-

mum hours. If the Construction Code is continued, the business of land develop-

ment and home building can only survive if granted its own code entirely inde-

pendent of the Construction Code.

We object to the Construction Code on the following grounds:

1. The deielopmenl of land and the constru.-tion of building is not interstate

commerce.â€” Certainly these activities arc by their very nature local in character,

if anything is. The fact that certain objects and materials used in the building

of a house may have been transported from one State to another does not make

the process of' building the house itself interstate commerce as contemplated by

the National Recovery Act. If the words "interstate commerce" can be ex-

panded to include an activity of this kind, the term will have lost its meaning

and all business must be classified as interstate commerce.
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2. The Construction Code seeks, by definition to control activities not commercial in

character â€”Under the definition in the Construction Code, any construction in

the United States costing more than Â§2.000 is subject to its provision. This means

that the farmer who undertakes to build a barn is subject to the code. So is the

man who undertakes to build his own house with his own hands. So is the man

who desires to build an addition to his home and employs for this purpose a local
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carpenter or small contractor. It seems to us questionable whether such persons,

of whom there are millions, can be said to be engaged in either commerce or

industry in preparing such facilities for their own use or enjoyment. Neverthe-

less, the Construction Code now requires that all such citizens, located on farms,

in villages, and in cities, must report their intentions and activities to the code

authority of the Construction Code in Washington, and must conduct their opera-

tions under regulations so detailed and complex that they cannot be understood

by a layman. We believe that such activities are of such private and personal

character that it was never contemplated by Congress or by the law that they be

classified either as "industry" or as ''interstate commerce."

3. Construction is not an Industry.â€”The Construction Code seeks to define all

construction costing $2,000 or over as a part of the so-called "construction industry."

We believe that this defines a function but not an industry. In the field of construc-

tion there are a great number of varied lines of business, often highly competitive,

seeking to sell goods and services to the public. These various lines of business

have no common purpose, no common policy, no common management. In fact,

they have few common problems. To seek to group all these lines of business,

of which there are scores, as a coherent unit which might be called an industry is

contrary to all fact and all experience. All efforts to organize the construction

field through voluntary association in past years have failed. The Construction

Code will fail to do so because the attempt is illogical. The attempt to group all

construction activities under one heading as an industry is just as illogical as it

would be to attempt to set up a code governing all machinery and the activities

concerned with all machinery under one heading and to seek to designate this

grouping as an industry to which a code should be applied.

4. The code authority of the Construction Code is not representative.â€”The Na-

tional Recovery Act requires that any code authority be truly representative of

the group which it seeks to govern. The present Construction Code was formu-

lated by a group of architects and contractors.

The code authority of the Construction Code consists today largely of similar

persons. The business of land development and home building is not represented

in the code authority; the business of building homes for the market is not repre-

sented; and the millions of farm and urban citizens who from time to time under-

take to build for themselves are not represented. Onlya few* of 4hose engaged in

handling contracts for public works and big building projects are represented. If

the code authority of the Construction Code is to be tiuly representative, all those

whom it seeks to govern, including millions of citizens, must be given a voice in

its selection which has hitherto been denied to them.

6. The Construction Code levies forced contributions on those not represented in the

code authority.â€”Millions of citizens and small business men are forced under the

Construction Code, which is now law, to contribute for the support of the code

authority to administer the Construction Code as follows:

"In order to collect the information for the Administration called for, it

(code authority) may require, either directly or through any divisional code

authority, the registration, in such manner as it may deem appropriate, of all

construction work or services of or in excess of $2,000 in value, and in order to

defray the expenses of such registration and of the administration of the code

may apportion such expenses on the basis of the value of the work or services so

registered, but in no case shall the charge be less than $2."

That millions of citizens should be constrained to make such contributions to a

code authority in whose selection they have had no voice and of whose plans and

purposes they have no knowledge, or else be in violation of Federal law, is repug-

nant to all American tradition and usage. We must look to the Congress to

protect us from such exactions.

6. The Construction Code is impractical because it cannot be administered.â€”

In addition to the General Construction Code, there are a number of supple-

mentary codes, governing in detail various phases of the process of building.

All of this constitutes a mass of material, having legal effect, which it would

require weeks of study of well qualified lawyers to understand. To seek to apply

this mass of regulations to the activities of millions of citizens and small business

men, most of them unsympathetic with the objects sought, is an undertaking

beyond the power of any administrative body, and possibly of any government.
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While millions in money and an army of inspectors might be employed in the

attempt, it is our belief that such an attempt cannot succeed.

7. The Construction Code is decreasing employment.â€”Early in 1933 there were

some evidences of recovery in home building. In the fall of 1933 when a construc-

tion code seemed assured, and prices of building began to increase rapidly, home

building immediately began to decline again. As a result, in 1934, new family
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accommodations erected dropped to a new all-time low point. Those who under-

take to build homes do not at present feel they can make the long-time commit-

ments which are necessary, as long as they have no assurance as to what future

costs may be. There is attached hereto a chart showing increases in cost of

construction following the adoption of the codes and showing also the present

relative volume of residential building. It is our belief therefore that the Con-

struction Code, instead of aiding employment, has been a positive factor in

deterring it.

8. The Construction Code is adverse to the public interest.â€”The Federal Govern-

ment has repeatedly declared that home ownership and the building of homes is

desirable. To aid home ownership and home building, the Congress has passed

a number of important measures, including the Home Loan Bank Act, the Home

Owners' Loan Corporation Act, and the National Housing Act. The effects of

these acts, which were welcomed by the Nation at large, have been nullified by

price increases due to codes which have placed home ownership out of the reach

of the average citizen. The average cost of a small home today is approximately

30 percent greater than it was 2 years ago. In the home-building field, price

increases do not stimulate activity, if such price increases merely result in placing

home ownership out of the reach of the average man.

In the National Recovery Administration three advisory boards, namely, the

Consumers Advisory Board, the Industrial Advisory Board, and the Research

and Planning Board, have recognized that home building should not be subjected

to the costs and innumerable regulations which the Construction Code seeks to

impose, and have recommended that land development and home building be

not included under the Construction Code.

For the above reasons, we respectfully request that your committee report to

the Congress:

First, that the Construction Code should be abrogated;

Second, that in any event, land development and home building should not be

included under the Construction Code.

National Association of Real Estate Boards,

H. U. Nelson, Secretary.

Senator King. The next witness is Mr. Houston.

Mr. Davis. Mr. Chairman, Mr. Houston cannot be here, and I

am the witness following him, and I have his authority to take his

place.

Senator King. You are from the same association.

Mr. Davis. Yes; I am.

Senator King. You are John P. Davis?

Mr. Datis. Yes, sir.

Senator King. Then you may come forward and make your

statement.

TESTIMONY OF JOHN P. DAVIS, WASHINGTON, D. C, REPRESENT-

ING THE NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF

COLORED PEOPLE

(The witness was duly sworn by Senator King.)

Senator King. How much time do you want?

Mr. Davis. If the chairman will allow me to introduce into the

record three items, two short magazine articles and a carefully pre-

pared statement presented at the employment provision hearings in

the Department of Commerce before the N. R. A., I can conserve the

time of the committee considerably.

Senator King. May I see those?
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(The papers were handed to Senator King.)

Senator Kino. You have handed me an article purporting to be

written by John P. Davis. That is yours?

Mr. Davis. Yes, sir.

Senator King. Appearing in The Crisis?

Mr. Davis. Yes, sir.
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Senator King. And also an article appearing in the New Republic

under date of November 14, 1934, entitled "Blue Eagles and Black

Workers", under your signature?

Mr. Davis. Yes, sir.

Senator King. You want those inserted in the record?

Mr. Davis. Yes, sir; and the statement which I have also handed

you.

Senator King. I do not know whether those are pertinent, but

they may be received.'

(The articles referred to by the witness will be found at the end of

his testimony.)

Mr. Davis. I am sure it is pertinent, and I can now save your time

by talking between 15 and 20 minutes.

Senator King. I will give you 15 minutes in view of all of tliis

written matter.

Mr. Davis. An indication of what the N. R. A. has meant to the

Negro can be secured from the statistics of the Federal Emergency

Relief Administration. A comparison of those statistics shows in

October 1933, approximately 6 months after the N. R. A., there were

2,117,000 Negroes in families receiving relief, or 17.8 percent of our

total Negro population as of the 1930 census.

In January 1935, a year and a half after the N. R. A. had been in

operation, there were in Negro families receiving relief 3,500,000, or

29 percent of our total Negro population.

Senator King. That is an increase in the unemployed. x

Mr. Davis. And a definite increase in the number of persons and

families receiving relief, which will furnish a fair indication of the

amount of unemployment created for Negroes by the N. R. A.

I say it will furnish a fair indication, fully cognizant of the fact that

it might be said by the uninformed that many of those families are

accounted for by the operation of the triple A program; but it so

happens in getting up these figures the Federal Emergency Adminis-

tration was careful to point out the disproportionate increase in the

number of Negroes in urban industrial centers as contrasted to the

Negroes in the rural areas, the lack of rural increases being due to the

greater degree of discrimination on the part of rural relief officials.

Senator King. Your contention, I assume from your statement, is

that the N. R. A. has not increased employment of the Negro, and

that there are more colored families now on the relief than there were

in 1933?

Mr. Davis. There are a million and a half more persons in those

families after 18 months of shorter hours and higher wages.

The reason for the deepening of the economic prices for Negroes

under the N. R. A. can be found in an analysis of the procedure taken

by the National Recovery Administration in the code-making process,

the economic process to which it gave weight in making decisions

concerning persons in codes and the subsequent enforcement of the

code once it went out to be the law of the industry for both employer

and worker.
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In the N. R. A. we have not had Negro representation on any board.

This has made it very difficult for us to avail ourselves of the present

fiction known as "partnership table" and "the goldfish bowl."

Especially has it been difficult for us to avail ourselves of the oppor-

tunity to be represented in the code-making processes, because of the

very small number of Negro workers who are represented in any type
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of organized labor union.

Hence, it was that the very first code, the Cotton Textile Code,

contained a discrimination against Negroes in the occupational

differential, which excluded from any minimum wage or maximum

hours outside crews and cleaners, thereby excluding 10 out of every 13

Negroes in the textile industry.

This occupational differential was soon extended to more than a

hundred codes. Then came the geographical differential which was

supposed to be based upon such factors as cost of living, efficiency of

workers, and their living in rural areas. We find for example, in the

lumber code, a geographical differential was drawn, and the previous

witness made the statement that in many instances that the lumber

in the South, the people involved in the wages were the people who

were in some way connected with the factory or sawmill, or had some

. interest in the business.

That, it seems to me, overlooks the 90,000 Negro workers in the

South affected adversely by that Southern differential, who own

neither stick nor stone, and who, for the most part, are the most

exploited group in the entire Southern industries.

These are the ones for whom there has been no compliance in the

South.

That geographical differential extended to a considerable number

of codes, and the reason given for it was that it was based on the cost

of living, which is not a fact, but that is simply a fake reason given

for it.

It would appear most inconsistent when we study the movement of

the economic Mason and Dixon line up and down to satisfy the needs

of a particular industry. For example, we have in the fertilizer in-

dustry, on the theory that it cost less to live in the South than in the

North, Delaware placed in the southern area and given a lower ad-

verse wage scale because the majority of the workers in Delaware in

that industry are Negroes.

Yet, Delaware, where it cost the fertilizer workers less to live,vr

does not cost the workers in 670 other industries less to live, therefore,

it is placed in the North in those other industries.

In addition to that type of differential we have the economic

grandfather clause in the construction industry, for instance, and

many of the wage provisions are based upon a wage of a date prior

to the code. The workers who received a rate below 30 cents an hour,

for example, are to get 30 cents an hour, and those who received above

30 cents an hour are to get 40 cents an hour. That is typical of that

situation.

In that way, that Negro worker was exploited prior to the code

and given a lower standard of living. Thus we have the N. R. A.

codifying the wage slavery and treating the Negro workers adversely.

N*ot satisfied with this process of decreasing the standard of living

of the entire Negro industrial working population, the N. R. A. has

in the last 6 months finally accepted the petitions and allowed ex-
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emptions in instances where only Negro workers are involved, where

there is no question of efficiency of workers, where there is no ques-

tion of the inability of the company to pay a decent living wage.

For example, in the Reliance Manufacturing Co., one of the largest

shirt manufacturers in the country, making a profit of three-quarters

of a million dollars a year, one of their plants employed all Negro
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workers in Montgomery, Ala., and it was allowed to operate on a

substandard wage for the simple reason, and no other reason, than

that all of the workers involved in the granting of this exemption were

Negroes. There were no questions of efficiency, because that was a

question raised by the industry. The National Recovery Administra-

tion then sent down Mr. Oppenheim, one of its deputy administrators,

and he came back with a report which is contained in the record of the

hearing in that case, pointing to the fact that rather than being

inefficient, the Negro workers if anything were more efficient, because

t of the fact they were required to work with inferior machinery and

less efficient plant organizations.

It is hard for the JNegro workers to understand why the effect of

the labor provisions of the N. R. A. codes result in a lessening of their

wages. I want to read to you this letter which we have received from

250 employees of the R. J. Reynolds Tobacco Co., because it is typical

of the thousands of letters we receive.

This is from 250 employees of the R. J. Reynolds Tobacco Co. at

Winston-Salem, N. C, and is dated October 25, 1933. It states:

First we want to tell you we will get $11.20 a week under National Recovery

I Administration. We were making $14.70 a week before it went into effect. The

National Recovery Administration was to shorten hours and give more pay. It

has shortened the hours all right but cut our pay and has not put any more at

work with R. J. R.

We do not know just how you feel, but it looks to us that the real thing that

should be done is to cut the speed of the machinery jiiRt half to what it is at

present. Here at R. J. R. now cigarette machines make 48,000 to 50,000 ciga-

rettes an hour and 5 years ago they were making 25,000 an hour and the pay was

much higher than it is at present. So you see we are doing two times as much

work for less pay than we were doing 5 years ago * * *.

We are writing to you from the hearts of the "250 men" of the R. J. R. Tobacco

Co. that the National Recovery Administration has shortened their hours and

cut their pay from $3 to $11 a week.

You may think that we are Communists trying to stir up something, but we are

everyone of us born here in North Carolina and Virginia, and we voted for

beloved Franklin D. Roosevelt and believe in him and his policy, but two things,

the way the war veterans' compensation has been cut and the wage scales of

labor. So we are full-fledged American citizens. Please do .something beside

getting our wages cut. We would sign our names but it would harm us to do so.

I made an investigation of the tobacco industry in November of

last year, but I have not time to present to you a detailed account of

that investigation, except to say that every care was taken to see and

have personal interviews with several hundred workers connected

with five of the principal plants in the tobacco industry.

They testified constantly to the question of speed-up, and the

question of stretch-out, and the question of intimidation if they at-

tempted to join a union.

For example, this will be typical of the type of statements given.

One worker says:

Factory 60, R. J. Reynolds Tobacco Co.: Negroes cannot let it be known that

they belong to the union. If so they will find something wrong to send you out

of the factory and the Negro is afraid to join or to say anything about the union.
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Another statement says that under the pretense of looking to see

if rules against bringing lunch into the plant had been broken, the

lockers are searched for union books, and this is the reason at least one

worker has not joined the union.

- So much for the tobacco industry, for which a thousand other things

might be said, even to the extent officials of the Reynolds Co. of
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having the community chest and the chamber of commerce at Winston-

Salem, N. C, call up a certain organization in tho community chest

and tell them if they allowed the workers of a union to meet at their

hall they would be removed from the community chest.

Not only have the speed-ups and stretch-outs and the high cost of

living lowered the living standard of workers, but part time and

irregular work have done the same thing.

It is perfectly senseless to have all of the ballyhoo about minimum

wage rates, when they are computed on a 50- or 52-week basis, and

consider that is what the workers will get as the result of the N. R. A.

That is a great deal of foolishness which has no reason behind it.

As a matter of fact, in the case of the longshoremen, many of whom

are Negroes on the South Atlantic coast, the wage rate in the Shipping

Code is sometlung which amounts to about 37% cents an hour. They

do not say that, but they compute it on what the rate was in 1929,

and they expect the worker to avail himself of a mass of statistical

references to learn what he is entitled to receive. When it is realized

these workers have from 10 to 15 weeks' work in the year, and they

have to report day in and day out to the dock, you can see the wage

rates in the Shipping Code have no meaning at all so far as any annual

labor income is concerned. When you further realize the tremendous

increase in the cost of consumer goods which has been placed on these

workers in particular the typo of commodities they are forced to buy,

you can see that any attempt to relate the annual wage rate to any

real income is wholly mythical, as was attempted to be done in the

Department of Commerce.

Senator King. Is that true with respect to Negroes in the North

who. are in the shipping industry?

Mr. Davis. That is true except to this degree, that where there has

been even the slightest possibility of their organizing, there has been

a slightly better condition, but certainly the N. R. A. is not respon-

sible for that. Insofar as there is organization among the Negro

workers, then just so far are their conditions better.

Senator King. What I had reference to particularly was the statis-

tical data of those who compiled those statistics showing the earnings

of the employees, whether they took into account only the factors to

which you have referred, or whether they were fair and gave all of

the facts, namely, that they only work 8 or 10 weeks or 4 or 5 or 6

months in the year at shorter hours and higher wages.

Mr. Davis. The Shipping Code certainly did not do that. The

Shipping Code seemed rather ashamed of itself for, if after the Ship-

ping Code is adopted, you can determine what the wage shall be for

each class of workers in it, in each geographical area; then, if that

can be done, you ought to be able certainly to do that before the code

is adopted, and it would be much simpler to state in plain language

that the workers in such-and-such an area will get so much per hour.

But, seemingly ashamed of the wage and the variety of wage differ-

entials of more than 125 percent, for example, between workers in

-
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Charleston, S. C, and workers in Tacoma, Wash., where there is a

much higher degree of organization, as contrasted with practically no

organization at Charleston, the Shipping Code resorted to this subter-

fuge to mask the true facts.

They seemed rather ashamed of that, and ashamed to put it in

bald English, and they simply left it to this type of hypothesis.
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Now, I suppose it does not matter because they have pretty much

control of the N. R. A., and I do not suppose they would be ashamed

at this time to write in plain English that they do not intend to pay

these Negro workers any more than they feel like paying them.

The most significant thing is the way in which compliance has

broken down completely in the South, and I am being very com-

plimentary to N. R. A., because as a matter of fact, it never existed

in the South.

In January of 1934, just to give you an example of how compliance

works, I filed 22 cases of various types of violations of the N. R. A.

affecting Negro workers to the extent of something like several

thousand. I want just to take the time of the committee sufficiently

to follow through what happened in one of those cases, and one which

is the most favorable to the N. R. A.

The Maid-Well Garment Co. is a garment company in Forrest

City, Ark., which, prior to the effective date of the code, November

27, 1933, employed about 200 Negro women and about 200 white

women, making cheap garments, paying the white women something

like $7 per week, and paying the Negro women about $6.16 per week,

with a few cents differential in favor of the white women.

From November 27, the date the Cotton Garment Code took effect

until January 30,1934, according to a careful investigation, 143 of these

Negro women were employed at wages below the code, with no exemp-

tion in existence at all, and in absolute violation of the code, they

being paid wages of $6.16 per week.

Complaint was made January 13, 1934, about that plant and noth-

ing was done except that a formal letter was written by the N. R. A.

to the violator, and to the compliance officials out there, saying they

had been accused of violation. Whereupon, the 143 Negro women

were fired.

Three months elapsed and no action was taken in the case. Finally,

after a great deal of pressure had been brought on this particular case,

we were told that an investigation of the records for 1 week's pay

showed that the owners of the company had violated the code, but

that they had to wait until they could got an interpretation of the

meaning of a letter that Earl Dean Howard, N. R. A. deputy admin-

istrator, had written to them, to see whether that should entitle them

to an exemption, whereupon there was another elapse of time, about

2 months.

Finally it was decided this letter did not confer an exemption upon

this company, whereupon, we asked why they ought not then to

proceed to get back the wages. Then we were told that the violator

was in Syria visiting a sick grandparent and would be gone 2 or 3

months, and when he came back they would see something was done.

The grandparent got well, and this man came back from Syria, and

about the last of October more pressure was brought. Finally the

compliance officers in Little Rock, Ark., said they did not know how

much was due, and we asked them why they did not find out, and they
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said, well, on going back in this case they found that the violator had

destroyed all of the records of their employees, and therefore, there

was no way of finding out how much was due.

After a great deal more pressure, and each time I say pressure,

gentlemen, that means 6 or 7 weeks red tape running around to 20 or

30 people in the N. R. A., and so I say after a few more applications
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and more pressure, the case was brought before the regional council

some 560 miles away from the site of the crime.

I went to Forrest City, Ark., and saw most of the women involved,

more than a hundred of them, including white workers who had been

treated in this same way, and then I went to Dallas in March of this

year after nothing had been done by the labor compliance officials in

Arkansas, and presented the affidavits which I and my associates had

secured, which resulted in an order, and that order stated the "blue

eagle" should be taken away, and that prosecution should be brought.

That would seem to point that the N. R. A. really means business, but

it points to quite the contrary, for this reason:

After the case had been brought before the grand jury, after the

proceedings had been brought to the point of the grand jury, Wash-

ington decided that they would have the case dropped, at least

temporarily, and have it transferred to the Industrial Appeals Board,

and I want to read at this time a part of a letter from Mr. Robert S.

Keebler, who is regional attorney of the Dallas council. He states:

On March 18, a telegraphic notice was sent to the Cotton Garment Code

Authority at New York, giving notice that the Maid-Well Garment Co. had been

found in violation of the code; and that 5 days having elapsed since telegraphic

notice of violation had been forwarded to the respondent and no certificate of

compliance having been executed, the code authority should forthwith suspend

the issuance of labels to this company.

On the same day, the Maid-Well Garment Co. filed an injunction suit in the

said District Court of Little Rock, seeking to enjoin the National Recovery

Administration. Arkansas State officials from further action in the matter, and

preliminary injunction was denied.

It seems that Judge S. H. Mann, representing the Maid-Well Co., thereupon

went to Washington, and by using pressure there was able to have the proceedings

instituted by our litigation division dismissed, and the entire controversy

transferred to Washington for a rehearing before the Industrial Appeals Board.

I am not informed when this rehearing will take place; but I would suggest

that you get in touch with the Secretary of the Board, to find out when the case

is scheduled, and be prepared to testify at the hearing and to present the same

affidavits which you presented to our regional council.

This was done despite the definite rules in the Board procedure*

which prevents the Board of Industrial Appeals from taking a case

in which litigation has been started, and even in a case in which

litigation is even imminent.

In this case the district attorney had called witnesses to Little

Rock and had them ready to appear before the Federal grand jury

to seek an indictment in this case.

Directly responsible for that act was Mr. Sol J. Rosenblatt and

Mr. L. J. Martin.

I had an interesting conversation with the head of the litigation

section of N. R. A. here. It is not my fault that I happen to be

executive secretary of an association called the "Joint Committee on

National Recovery ", which is sometimes mistaken for a governmental

organization. So, when I called to find out why there had been a

holdup in this case, Mr. Phillip Buckâ€”and I am under oath and

realize it when I state this to you.
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Senator King. Who is Mr. Buck?

Mr. Davis. He is head of the litigation section. He said to me,

don't you realize that Mr. Rosenblatt and Mr. L. J. Martin wanted

this case stopped. I said, "no, I did not realize it." He said, "Well,

they have transferred it to the Industrial Appeals Board." I said

"Don't they realize this case is before the Grand Jury", and I got a
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little angry about it. Then he said, "Who are you, aren't you con-

nected with the Government?" and when I told him I was not, he

told me I could not quote him. But I did not promise I would not

quote him.

That is not the end of this case, because another investigation has

been ordered by the Industrial Appeals Board, and it has now taken

this form.

I want to call your attention to the fact that Forrest City is a small

southern town in eastern Arkansas where, as you may have read in

the papers, there is a great deal of feeling between employers and

workers at the present time because of share-cropper difficulties. We

risked our lives in attempting to get these affidavits. The chief of

police, among others, was hounding us the entire time we were in

Forrest City to prevent us from seeing these workers. Realizing that

fact, a labor compliance officer went to Forrest City on April 11 and

on days subsequently with 6 investigators, and called first 25 Negro

women and the next day 35, into a room in which there were Ed Ash,

the man accused of violating the code, and his lawyer, Mr. S. H.

Mann, who is not only his lawyer, but who also was in charge of

N. R. A. compliance in Forrest City during the entire period.

In front of these people these witnesses were asked not only as to

the question of their wages, the amount due them, but they were also

asked to tell the name of a woman whom they are trying to trace as

the one who instigated the complaint in the first instance. That

woman, a day or so ago, had to leave Forest City because she was

afraid her life had been placed in jeopardy by the N. R. A.

In the meanwhile, tins company is still sewing "blue eagle" labels

on their cheap cotton dresses.

There is no question certainly now, as to the attitude of the N. R. A.

toward the Negro, and it is little wonder the Negro press has claimed

that the N. R. A. is another way of saying "Negroes robbed again."

Senator King. Were those Negro women who were discharged

reemployed?

Mr. Davis. No; they were not reemployed. They have been

without work or relief for 18 months, with no restitution, and many

of them are in a condition of absolute destitution.

Senator King. Were others placed in their places?

Mr. Davis. No; no others have been replaced. There has been a

curtailment of the factory. I might bring out, though I have only a

short time and cannot discuss all of the problems in the 15 minutes,

but I might have brought out another investigation made by Frank

R. Allen of the Arkansas emergency relief administration, it was

pointed out in the event the "blue eagle" was taken away from this

company, that the nephew of the man was going to take the machinery

and start another company and nothing could be done about it; also,

as a matter of fact, they did incorporate after the investigation was

started in this matter.

I did not mention this case to dwell upon it, but because it is typical

of the state the N. R. A. has come to in-making an effort at enforce-
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I ment so far as Negro workers are concerned, and in my experience,

1 so far as white workers are concerned also.

I have no panacea to remedy the evils I have pointed out, but

certainly so long as the law is administered as in the past, there can

be no hope of improvement in the standard of living for Negroes.

That should be of great concern to this committee, because of the
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fact that there can be no recovery as long as a large segment of the

Southern section are absolutely unable to buy the consumers' goods

produced in other sections of the country.

Senator King. Is that not true in other parts of the United States

that there are segments of the population unable to buy because of

lack of purchasing power?

Mr. Davis. I expect the most of the population are unable to buy

because of lack of purchasing power. However, I am talking about

the standard of living, and certainly the standard of living of the

American worker is low enough, but the standard of the Negro worker

is lower than that.

Without making formal recommendations, because if I had to have

my choice between the N. R. A. as it is or the N. R. A. as it cannot

help but being, under the present bill as written, and no N. R. A. at

all, I am frank to confess I would have, though in no spirit of choice,

to be on the side of the sweatshop and say there should be no N. R. A.

whatever.

However, I respectfully submit the following suggestions for

strengthening the N. R. A. if it is to continue:

1. Section 7 (a) should be strengthened to outlaw company unionsâ€”

and guarantee prompt criminal prosecution for employers seeking to

defeat its purpose.

2. Compliance should be taken out of its present hands and placed

in charge of a board on which there is labor representation. Such

board should be given power to reach all documents and necessary

witnesses, and punish with criminal-contempt prosecution any person

seeking to withhold evidence or coerce witnesses.

3. Labor ought to be given the right to propose codes, or amend-

ments and public hearings on such proposals ought be made man-

datory.

4. Minimum wage provisions ought be made to depend on the

annual labor income of the workers, with power given to N. R. A.

to increase wages in direct proportion to increase in cost of living.

5. Occupational, geographical, and other differentials witliin a code

ought be abolishedâ€”and a national minimum wage for the industry

established.

6. The new bill ought to expressly prohibit any differential based

on race.

Senator King. Have you completed your statement?

Mr. Davis. Yes, sir.

(The articles referred to by the witness at the beginning of his

testimony are as follows:)

Brief Presented by John P. Davis, Executive Secretary Joint Committee

on National Recovery

Mr. Chairman: I am representing the Joint Committee on National Recovery,

composed of 24 national organizations, vitally concerned in the treatment of

Negro industrial workers by National Recovery Administration. From the first

public hearing ever held by National Recovery Administration until the present
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we have presented evidence seeking to point out to National Recovery Adminis-

tration officials its basic needs. Today I am here again to offer such evidence.

It has never been our contention, nor is it now, that Negro industrial workers

are any differently affected by economic forces than any other group of workers.

Thus, at no time have our representations taken the form of special pleading.

We have contended, however, that Negro workers because of their industrial
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history have been more exposed to the effect of full economic exploitation than

have whites; and that the National Recovery Administration was obligated to

give that fact the honest and open recognition it deserved.

Evidence that I have to present may be divided into two types: (1) That

designed to indicate the validity or invalidity of National Recovery Adminis-

tration's stated policy as promulgated in the formal notice of this hearing, and

(2) that designed to show in what way special burdens have or have not been im-

posed on Negro workers, in addition to the ordinary effect which National Re-

covery Administration employment provisions generally have on any group

of workers.

In offering evidence, we find ourselves severely hampered by what seems to

us a most arbitrary and illogical exclusion from discussion at these hearings of

section 7 (a). Although section 7 (a) has been placed outside the jurisdiction

of the Board, it is clear that analysis of the effects on National Recovery Admin-

istration in relation to compliance, labor income, employment, and other factors

affecting labor is emasculated by such a circumscription. Many suggestions

which could be made of a constructive nature cannot be made if discussion is

thus circumscribed. However, I shall try to avoid mentioning section 7 (a).

Any honest'analysis of the first six paragraphs of the National Industrial

Recovery Board's statement of policy must lead to the conclusion that these

paragraphs, although variously stated, have a single dominant meaning. That

meaning reduced to its plainest terms is: That there exist in industry differentials

which must be maintained for the purpose of operating a so-called "competitive

system," and, the pious hope or wish that these differentials are socially

beneficial.

That meaning is implied in paragraph 1 when the Board speaks of the minimum-

wage structure, instead of a minimum labor income holding for eveo' worker in

the country. President Roosevelt quite clearly recognized a distinction between

wage rates, or hourly rates, or both, and annual labor income when, in signing the

National Industrial Recovery Act, he defined minimum wages as the "wages of

decent living." We submit, however, that a decent standard of living is not the

same as the Board's proposal to maintain differentials in wage rates.

In paragraph 2 the meaning already referred to is implied in the Board's state-

ment concerning inequities in wages above the minimum. Paragraph 3 explicitly

refers to "geographic, population, and other wage differentials;" it apologizes

for these as concomitants of our industrial development to be considered as

significant realities. It cautions against any treatment which would violently-

disrupt production and employment conditions.

Since hours and wage rates are but different phases of the same thing, namely,

labor income, talk of preserving differentials applying to hours of work, leads to

the same conclusion already noted, namely, that of preserving differentials on

labor income. And paragraphs 5 and 6 may be reasonably taken as repetitions of

the general theme noted in the preceding sections. The only conclusion to be

drawn is that National Recovery Administration, rather than being interested in

securing a decent standard of living for every industrial worker, is concerned

solely with maintenance of the status quo.

The logic of these first six paragraphs of the Board's statement of policy

result is confusing and contradictory. The National Recovery Administration

can hardly claim consistency when it speaks of maintaining a competitive system.

Our national experience prior to the National Recovery Administration showed

us that the competitive system was rapidly breaking down. National Recovery

Administration itself has contributed to the break-down of the competitive sys-

tem. Among its specific and easily recognizable contributions to this develop-

ment have been (1) its <â–

insolHation .and extension of industrv control, through

industry node authorities, trade associations and the like; (2) its regulation of

prices through the "open price" and other price-fixing provisions; (3) its control

of production through provisions restricting weekly hours of operation of pro-

ductive machinery; (4) its restriction of production through prohibitions in

codes against introduction of new machinery into industrial plants. The effect

of these and other similar National Recovery Administration devices has been

seriously to impair the already tottering competitive system.
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As misleading and conservative as most Government indices of business and

economic conditions are, even theseâ€”though not truly reflecting the degreeâ€”

show as a result of the National Recovery Administration's activity: (1) higher

prices; (2) no reduction in unemployment; (3) no increase in real wages when

referred to labor income; (4) decline in that part of national income affected by

the National Recovery Administration, accompanied by an appreciable increase
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in profits; and, finally, (5) no sustained increase in production. â€”\

Latest available index figures of retail food prices as given in the Federal'

Reserve Bulletin for January 1935 show an increase of 11 percent. Wholesale

prices for all commodities are shown by this same source to have increased from

an average index figure of 66 for 1933 to that of 75 for the 11 months of 1934,

for which data is given. Commodities, other than farm products and food-

stuffs, representing almost wholly manufactured goods, jumped from the index

figure of 71 in 1933 to an average of 78.4 for the first 11 months of 1934. Since

the major price increases occurred in the latter half of 1933, the above figures

considerably minimize the effect of the National Recovery Administration in I

increasing prices and thereby restricting production. -â€”'

On the basis of Bureau of Labor Statistics indexes of employment and these

are the most favorable indexes from National Recovery Administration's point

of viewâ€”we may estimate that unemployed in private industry numbered

10,700,000 in December 1933, while the figure increased to 10,800,000 in Decem-

ber 1934. This latter estimate does not count as employed the estimated

700,000 in Civilian Conservation Corps camps and Public Works Administration

construction projects, since such employment was in no way occasioned by

National Recovery Administration. Thus National Recovery Administration

cannot even on the basis of these very conservative Government estimates make

food its claim of reemployment. Further proof of this fact is afforded by the

'ederal Reserve Board's index of factorv employment which shows a decline from

the index figure of 79.6 for October 1933 to that of 78.6 to October 1934.

Even Bureau of Labor Statistics figures which exaggerate the workers' position

show no significant movement in real wages. Monev wages for employees in all

manufacturing go from 47.2 for June 1933 to 59.5 for November 1934. These

dates are taken to compare with the Bureau of Labor Statistics index of cost of

living, wnich is given only for June and November of 1934. The cost-of-living

index increased from 128.3 for June of 1933 to 138.9 for November of 1934.

These data indicate that increases in the cost of living have wiped out whatever

increases are alleged in money wages.

Industrial production instead of increasing as a result of National Recovery

Administration's activities has been frozen. According to the index of industrial

production of the Federal Reserve Board the general index for October 1933

stood at 78 and for October 1934 dropped to 75. For manufactures alone the

index dropped correspondingly from 76 to 74; and for minerals from 88 to 87.

To be sure there was a speculative flurry in the middle of 1933; but the point to

be noticed is that production not only receded thereafter but has since failed to

reach the height that it attained in that flurry.

Without a significant and sustained increase in production the well-being of

the workers cannot be improved. Without such an increase, it cannot be held

that the real earnings of the workers are being raised. If one divides national

production not by the pre-National Recovery Administration employees, but

by that number plus 3,000,000 which some optimists hold to have been reem-

ployed, it is apparent that the position of the workers instead of being bettered

would be even worse. In short the attempt to justify reemployment contradicts

the attempt to prove sustained advances in real wages. Any reasonable theory

as to what the true situation is can certainly not be favorable to the National

Recovery Administration.

In its initial stage the National Recovery Administration seemed to hesitate

in deciding whether to base recovery measures on increased wages or on increased

profits. Business men forced the policy of increasing profits. This policy met

exactly the same failure as the old policy of extending Federal Reserve credit to

member banks, for business men just like member banks refused to part with

these profits or funds once they secured them. The only difference was that

instead of securing the additional funds from the Federal Reserve as banks did,

the business men secured them by quasi-monopolistic means, mainly by increasing

prices and thus restricting output. The National Recovery Administration failed

to supply any organization for forcing profits out in the form of higher purchasing

power, and this means higher annual labor income as distinguished from a simple

increase in wage rates, which is offset by part-time employment and speed-ups.
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. That appreciable increases in profits have gone into the hands of industry

'and have not been forced out of industry's hands into the hands of workers will

be seen from the following data. One of the most profitable industries is the

tobacco industry. We find that production in this particular industry has in-

; creased from the index figure of 118 in November 1933 to that of 168 in November

1934, a jump of 50 points. Naturally we would expect this jump in production
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1 to be accompanied by a corresponding increase in factory employment and pay

rolls. Instead we find that because of speed-ups, fewer workers at lower total

money wages (which become even lower in terms of real wages) have been used

to create this increased production. Thus factory employment in the industry

shows a decline from 63.1 in November 1933 to 61.1 in November 1934; and

; factory pay rolls show a decline from 50.1 in November 1933 to 48.8 in November

I 1934. The data just given for this industry epitomizes the effect of National

I Recovery Administration upon profits, wages, and employment.

For further confirmation of the National Recovery Administration's failure to

spur business recovery, one need only turn to available indexes of freight-car

loadings. The Federal Reserve Board's index stood at 66; and, for October of

1934 it dropped to 64. The average of car loadings for the last 6 months of 1933

was 63.5; whereas the average for the first 10 months of 1934 for which data were

available was 62.6.

For important industries there have been marked declines in car loadings. For

example, coke dropped from 53 to 45 between October 1933 and October 1934;

ore fell from 49 to 30. Tin deliveries dropped from 95 to 58. The production of

lumber declined from 34 to 30, and iron and steel dropped from 59 to 40.

To test the soundness of the Board's stated policy from yet another angle, we

must determine what is meant by "socially beneficial." It is obvious what

industry means by social benefit. Industry considers that which maintains

profits as socially beneficial. Industry is willing to make profits even though it

involves such social sabotage as the reduction of production.

Industry is willing to maintain profits even though it means the reduction of

the standard of living of the worker. Thus when we see throughout the Board's

stated policy that wages are made dependent on profits, it is obvious that they

are accepting industry's definition of what is socially beneficial. And when there

is so definite effort made by National Recovery Administration to maintain

profits, it is not surprising that wages are kept so low. For the minimum wage

then becomes the maximum wage industry can pay if it is to maintain its profit's

level.

But labor cannot accepts such a definition of "socially beneficial." Labor's

natural desire is to create the maximum possible amount of real income, under

conditions of a high and continuously expanding level of production. Only when

there is no mandate to maintain profits at an unyielding level may we expect to

have any appreciable reduction in unemployment or any appreciable increase in

real income.

In the light of what has been said it must be clear that the-first six paragraphs

of the Board's statement of policy are a studied assurance to business that the

status quo will be maintained. This means that the tens of thousands of differ-

entials now in codes will continue without significant change. But paragraph 7

of the Board's statement of policy admits that increased production is the only

way in which we can hope to secure improvement. This paragraph completely

cancels the tenets noted in the first six, since the dependence of increased pro-

tection on increased buying power necessarily means, not maintenance of the

status quo, but a drastic change from meaningless wage rates created by differ-

entials to meaningful labor income for all workers, especially those in the most

disadvantaged groups. The administrative difficulties of increasing wages, while

trying to maintain differentials intact, precludes any real increase in labor income.

So far the evidence presented has dealt with all of the industrial workers taken

together. It is my purpose now to focus attention on the peculiar problems which

the National Recovery Act has raised for Negro workers. It will be obvious from

what has already been said that Negro workers could certainly not expect any

better treatment than has already been shown to have been the lot of all industrial

workers. In fact it requires no proof to show that since Negro workers in industry

are unorganized, unskilled, and in the vast majority of cases immobile and mar-

ginal workers, their condition under the National Recovery Act would be no more

advantageously affected.

I wish now to repeat what I have been saying in season and out in National

Recovery Administration circles for nearly 2 years: The most pressing problem

and that which must first be solved is the problem of the Negro worker. This
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statement is based not on special appeal for Negro workers, because they are

Negro. Rather it reflects an inescapable economic truth. â€”\

â€¢ It seems obvious that in dealing with mass unemployment, declining real'

wages, and stagnant production, the National Recovery Administration could

have had only one of two reasonable objectives. On the one hand it might have

purposely intended to modify our profits system to give wage earners a more
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equitable proportion of the national income, i. e., a larger slice of the pie, or it

might have had the objective of increasing the size of the pie.

Either one of these objectives, without action on the part of the National

Recovery Administration to eliminate the untypical condition of Negro labor,

cannot be achieved. The first possible objective means drastic limitation of so-

called "laissez-faire" industry. It renders meaningless any attempted justifi-

cation of differentials to the effect that Negro workers have always received less

than white workers, that Southern industrialists have a divine right to enjoy as a

concomitant of their development the same benefits of the exploitation of labor that

come in our period of early industrialism. The immobility of capital and labor

in the South is exactly the vicious economic condition which such an objective

would seek to cure. It is, therefore, precisely among Negro workers that effort

at cure should be first begun, because they are the group receiving the smallest

parts of the national income and the group most easily to be preyed upon by

employers. Thus the true meaning of paragraph 3 of the Board's statement of

policy is that it recognizes as a significantly realistic necessity the continued brutal

exploitation of Negro industrial labor, especially in the South. This, of course,

negates the first objective.

But even the second possible objective open to the National Recovery Ad-

ministration, namely, enlarging the pie by the smoothing out of obstructions in

the way of the smooth flow of profits into the hands of employers, makes it of

prime importance that geographical, occupational, and other essentially Negro

differentials be eliminated. A properly organized profits economy does not

indefinitely permit an immobile and, in this sense, excessive supply of unor-

ganized workers. It envisions the relatively quick removal of illiteracy and low

standards of living, realizing that such factors must impede production and the

flow of purchasing power into the hands of the buying public. Such an objective,

if honestly pursued, would recognize the inevitability of cutthroat competition

through the inversion of profits-seeking, in that industrialists, unable to compete

on a free and competitive basis would seek to take advantage of the unprotected

wage slaves of the South. Such an inversion means the perpetuation of socially

inferior organization and production methods, as now exist; for the competitive

exploitation of a large part of the population tends to keep down the whole popu-

lation. In short, the existence of wide-spread Negro poverty must sooner or later

contradict white prosperity.

It is clear then that for either humanitiarian or for the purely selfish reasons

of the profit-seeker, National Recovery Administration's first task was and is to

guarantee to Negro industrial workers real wages sufficient to meet a decent

living standard over a definite period of time. This National Recovery Adminis-

tration has not done.

There is little relationship between the minimum wage rates set in codes and 1

real labor income at best even for white workers. For Negro workers there is

none at all. Let us now have some examples of this fact. Hourly wage rates or

rates per unit of output multiplied by the hourly maxima found in a code certainly

do not give us even the actual money wage of the worker whom the code covered.

In the tobacco industryâ€”to cite but one of many examplesâ€”average hours are

far below those established in the National Recovery Administration under

which the industry now so proudly operates. For Negro workers, chiefly found

in stemmeries, the average work week as shown by a complete study in Novem-

ber 1934 was well under 30 hours instead of the 40-hour maximum established.

Thus a false and misleading picture of the actual effect of the National Recovery

Administration code in this industry will be gotten from an attempt to use paper

minima and maxima to be found in the codes, because of the well-established

part-time nature of the industry. Nor is this the whole story. Not only do

tobacco companies maintain a large artificial surplus of Negro man power which

they import from the deep South. Not only do they prevent workers from

working more than 2 and 3 days a week, but as well during many weeks there is

no work for any of the workers. And thus paper minima and maxima in codes

become even more mythical as reflections of the actual money wages of workers

when annual income is sought.
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And these same traits of part-time work, and irregularity of work are especially

true for other industries where Negro labor predominates in the South. The

construction industry, the lumber industry, the bituminous coal industry, the

steel industry, the fertilizer industryâ€”all having high percentage of Negro' labor

in the Southâ€”have the same characteristics just noted for the tobacco industry.

For longshoremen at south Atlantic and Gulf ports, who are largely Negroes, these
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-same traits in the shipping industry serve to destroy any presumptive relation-

ship between code rates and labor income.

Further occupational differentials directed in hundreds of significant instances

at occupations predominantly manned by black labor further nullify any meaning

National Recovery Administration may be presumed to have for Negro labor.

Again equitable adjustment clauses, clauses basing code minima and rates

above the minima on previously prevailing wage rates, nullify any meaning that

could possibly exist in them.

Even before the code leaves Washington to be administered by an industry-

â–

controlled Code Authority, supplemented by a cumbersome National Recovery

Administration compliance division, meaning has become so emasculated out

of code rates that they bear no relationship whatsoever to labor income. And

for Negroes the multiplication of differential upon differential makes the result

for them just about 50 times as muddled, than it is for white workers.

, Let me at this time present a kind of evidence which will answer the often

repeated apology of National Recovery Administration so far as Negro workers

are concerned: Namely, that bad as things are for Negro workers under National

Recovery Administration, they are better than in pre-National Recovery Ad-

ministration days. In short, the argument that differentials have been nar-

rowed between Negro and white workers, between the North and the South,

between large and small political subdivisions.

Even so great an optimist as Gen. Hugh S. Johnson had to confess that the

14-cents-an-hour minimum rate established in the Laundry Trade Code for the

Southern area was not a decent living wage. But he insisted that this wage

substantially improved the wage existing prior to National Recovery Adminis-

tration. But for the laundry industry and for the rest of the service trades repre-

senting an employment of over 2,000,000 workers, representing in the South

principally Negro employees, even the compliance division of National Recovery

Administration admits there has been virtually no compliance. Thus alleged

narrowing of differentials is shown to be a mere paper shibboleth.

Nor may we find any different compliance experience for Negro workers in

other manufacturing industries. As indicative of a more general experience which

the Joint Committee on National Recovery has had when seeking compliance

in scores of cases under National Recovery Administration codes, let me cite our

experience in attempting to secure some $4,000 in back wages for about 143

Negro women formerly employed in a cotton garment concern in Arkansas. On

January 13, 1934, we filed formal complaint with the National Recovery Admin-

istration. About 4 months later we were advised to refile our complaint with the

State compliance director. We did so 2 days later. After 6 weeks we finally

heard from the State director telling us that investigation would soon be com-

pleted. Three weeks later we were told in Washington that investigation of one

week's pay rolls showed a code violation unless the women were to be classified as

learners. This statement could not have been based on any investigation, or

even an analysis of our complaint, since the wages we charged as being paid by

the violater were beneath even those for learners, and since even cursory investi-

gation would have disclosed the fact that the women involved had been employed

beyond the learner period. But to aid National Recovery Administration, we

furnished them with the names and addresses of more than half of the employees.

In addition we made a field study of the case to further substantiate our charges.

Six weeks later we were told that delay was caused because the State director

was erroneously under the impression that the code violator was entitled to an

exemption, but that he had been corrected and that there would be no further

delay. Six weeks later the State director informed us that orders for restitution

had been entered, but that payment must await the return of the code violator

from Syria where he was visiting his parents. This was in September. The

workers had been fired shortly after they complained. They had been jobless for

9 months, but they had to wait until their ex-employer cam back from a pleasure

trip. October passed. The code violator came back. He refused to make

restitution. In January of this year, more than a year later, National Recovery

Administration advises us that the code violator has destroyed the records and

National Recovery Administration cannot therefore find out how much is due in
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back wages. The case is now supposed to be before the regional compliance

board in Dallas, Tex. It will be heard there, several hundred miles away from

the scene of the violation. Perhaps we shall have another year of investigations.

But today the nearly 150 women involved are without jobs. The $12 a week in

the Cotton Garment Code has never meant anything to them. They know

much better than a National Recovery Administration economist that a worker
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can't eat a code wage rate or even spend it.

The regional board has yet to act. When it does, what will happen? Perhaps

the "blue eagle" will be taken away.

The following letter from a Federal Emergency Relief Administration investi-

gator to his chief will reveal what is going to happen in this case.

Emergency Relief Administration,

Little Rock, Ark., December 15, 19S4.

Mr. Nels Anderson,

Advisor on Labor Relations Federal Emergency Relief Administration,

Washington, D. C.

Dear Sir: The attached file was returned to me this morning with instruc-

tions to forward to you.

The inter-office letter attached immediately hereto does in some degree dupli-

cate the interoffice letter attached to the file and is also enclosed herewith.

Since writing the attached letters, I have learned that a relative of Mr. Ash

proposes to open another garment factory in Forrest City not later than January 1,

in which low-priced dresses will be manufactured. My personal inclination is

that this is simply a make-shift arrangement probably of no value to you but

at the same time my personal feeling in the matter is such that I think if there is

any manner in which a National Recovery Administration investigation can be

conducted, you will find violations which will probably enable you to take definite

action. Also, I am thoroughly convinced that this particular operation is an

exceedingly dark blot on industry and is in actuality a liability to the com-

munity instead of an asset.

Please pardon the personal comments. I will appreciate your acknowledging

receipt of the file.

Yours very truly,

Emergency Relief Administration,

By Frank R. Allen,

Director Division of Research and Statistics.

If National Recovery Administration desires to know what it has done for

Negro workers, it needs only analyze Federal Emergency Relief Administration

figures for relief. In October of 1933 roughly 2,117,000 Negroes were in families

receiving relief. This was 17.8 percent of the total Negro population as of 1930.

Today the same source shows 3,500,000 Negroes in families receiving relief or

29 percent of our 1930 population. Nor can this increase be passed by National

Recovery Administration to the shoulders of the Agricultural Adjustment

Administration to any great degree, for in releasing these figures Federal Emer-

gency Relief Administration analysts were careful to state, that the proportion of

Negroes on relief in proportion to total population in urban centers is greater

than corresponding proportions for rural areas.

A careful estimate of the number of Negroes unemployed has been made by

the Joint Committee on National Recovery. We estimate that today 3,000,000

Negro workers are jobless. Not the least contributor to this mass unemployment

has been National Recovery Administration.

Repeatedly we have been told that southern wage rates have been kept low in

order to protect Negro workers from displacement. These figures of an increase

in unemployment of Negro industrial workers show that no such result hasoccured.

They show clearly how National Recovery Administration's fear of doing nothing

which will disrupt employment is another way of saying that it desires to maintain

the status quo. Thus we find in paragraph 3 of the statement of policy the

tacit admission that National Recovery Administration will do nothing to improve

the condition of Negro labor in the South. Claiming to be acting for their best

interests it leaves them under the sweat-shop conditions, which for other labor it

pledged itself to abolish.

The interest of Negro labor is now and has always been identical with the inter-

est of all labor. Speaking with authority for a substantial body of Negro public

opinion, 1 wish to repeat that we ask of National Recovery Administration no

special favors, especially when those special favors come in the form of discrimina-

tory differentials. Like most workers we are wary of philanthropy offered by
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either industry or the National Recovery Administration. Like mo6t workers

we know that improvement of our condition can come only through collective

action, and that any discussion of National Recovery Administration policy

becomes practically meaningless when we exclude section 7a from consideration.

The Maid-Well Garment Case

(By John P. Davis)
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Since the beginning of the "new deal", and especially of the National Recovery

Act codes, the question has been asked often about the displacement of Negro

industrial workers. Here is a case 6tudy from Arkansas.

The materials presented in this brief study Were derived from letters, answers

to questionnaires, and personal interviews with persons about whom this study

is concerned. Complete information is presented here for only 33 of about 120

families involved, but letters from and personal contact with many of the families

for whom complete information is not available indicate that this sample of 33

families is typical.

The purpose of the study is to present in brief form accurate factual material

concerning the economic and social conditions of a number of Negro families in

Forrest City, Ark. These families were chosen because at least one member of

the family was formerly employed as a needleworker in the Maid-Well Garment

Factory at Forrest City.

Problems of displacement of Negro workers as a consequence of industrial codes of

fair competition, of the seeming break-down of National Recovery Administration

compliance machinery, of the slowness and inadequacy of relief machinery in

meeting pressing conditions of need, and of the need for some type of social

planning to correct a trend of unemployment in a segment of population now

industrially stranded are raised in this study. But no attempt has been made

to find the answers to problems raised or to "relate facts here given to the larger

national problems, of which the cases studied may or may not be typical. We

seek here simply to focus attention on a particular situation which ought to com-

mend itself to administrative officers of the proper bureaus in our Federal

Government for remedial action.

HISTORY Or THE CASE

The Maid-Well Garment Co. produces cheap cotton dresses. It has been

subject to the Code of Fair Competition for the Cotton Garment Industry since

the effective date of that code, November 27, 1933. Under this code it was

required to pay its productive labor a minimum of $12 a week for a 40-hour

week from the effective date of the code (Nov. 27, 1933) until January 30, 1934â€”

the period under discussion in this study. Under the code also it was allowed to

classify 10 percent of its employees as "learners" and to pay such employees

80 percent of the code minimum, provided that no such employee could be so

classified who had been employed longer than 6 weeks. The plant operated

at the time of the code with a personnel of about 450 persons, of whom more

than 200 were Negro women.

The Negro employees had worked at the factory for several years and most

of them had service records of over 1 year. Only a very small percentage had

worked at the plant as short a period as 6 weeks at the time the Code for the

Cotton Garment Industry took effect. These Negro women were engaged in

all of the operations involved in the manufacture of cotton dresses. They

occupied the upper floor of the factory segregated from the white women doing

the identical work. The quarters for the white workers, factory conditions,

and machinery were notably superior to similar facilities for the Negro employees.

The women prior to the code did not work on a piece-work basis. They were

required to make four "stacks" of dresses a week, with 24 dresses to each "stack."

For this they received $6.16 a week of which 10 cents was deducted for doctor's

fee. The women were skilled operators. One of them reported that she was

placed in class A (the highest rating given by the employer) and that in 11

years' employment at the plant she was never late for work or absent. Of course,

she was the exceptional worker. The general run of Negro workers, however,

compared favorably with her.

After the effective date of the code the Maid-Well Garment Co. continued to

pay its Negro employees on a fiat rate of $6.16 a week for a 40-hour week or
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$5.84 below the minimum weekly wage set by the code. The new 40-hour week

represented a reduction in hours, but the employees were required to make the

same weekly average number of dresses as had been required prior to the reduction

in hours. Inasmuch as practically none of these women had been employed less

than 6 weeks prior to the effective date of the code, the company was manifestly

violating the labor provisions of the code. The company paid subcode wages
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to at least some of its Negro employees for most of the time between the effective

date of the code and January 30, 1934, at which later date practically all of the

Negro women were dismissed. The exact number of women thus affected is

in doubt, since there were frequent lay-offs aud reemployments of the Negro

workers during this period.

ACTION TAKEN IN THE CASE

In January 1934 one of the Negro women employed at the plant wrote a

letter to the Secretary of the United States Department of Labor complaining

of the code violation. This letter was referred to the Women's Bureau of the

Department of Labor and by them referred to the Joint Committee on National

Recovery. The complainant was written to and on the basis of further infor-

mation thus received, the Joint Committee on National Recovery filed a com-

plaint with the proper compliance officer of the National Recovery Administra-

tion on January 13, 1934. On January 30, 1934, all of the Negro employees at

the plant were dismissed. Statements of the employer as quoted by the dis-

missed employees indicate that the reason for dismissal was the lodging of the

complaint with compliance officials of National Recovery Administration. The

reason given by tbe employer to National Recovery Administration investigators

was the inefficiency of the Negro workers.1

Attempts to secure restitution of back wages, claimed by the dismissed workers

to aggregate several thousands of dollars and admitted by National Recovery

Administration compliance officials, on the basis of only a partial study of pay-

roll records to amount to several hundred dollars, have thus far proved abortive.

At first National Recovery Administration compliance officers claimed that the

company had operated under a stay of code provisions and was therefore, ex-

empt from them. This was proved groundlesss and admitted by the officials to

be so. Next these same officials claimed they were unable accurately to deter-

mine the amount of restitution due the dismissed workers because the owner of

the plant "was in Syria visiting his parents." Thus nearly 200 workers saw the

normal processes of the law held in abeyance to await the return of a code violator

from a parental visit to foreign shores. A month ago he returned. Yet, now,

10 months later, there has been constant malingering on the part of both local

and national compliance officials entrusted with the enforcement of the National

Industrial Recovery Act. Meanwhile the employees, jobless and without relief,

are still waiting final settlement of their claims.

SOCIAL CONSEQUENCES NOTED

This factory offered Negro women in Forrest City their only outlet for indus-

trial employment. Even the low weekly wage of a little more than $6 repre-

sented a higher income than is obtainable for Negro women in any occupation in

the city, and a higher income than is obtainable for most Negro men there. It is

not surprising, therefore, that when employed, the Negro women who worked at

the Maid-Well Garment Factory were the mainstays of their family income. It

is obvious, however, that such small weekly wages made accumulation of any

substantial savings impossible. Thus loss of employment meant two things:

(a) loss to at least 100 families of the major portion of the family income; (b) the

creation of a need among these families for immediate relief.

Another factor apparent from the materials available is the absolute lack of

job opportunities for the Negro women displaced from industrial employment in

this case. Of 41 who answered questions as to present employment as of the

last 2 weeks in September 1934, only 16 were employed. Seven of these were

then employed picking cotton on nearby plantations; work which lasted only

> No evidence can be adduced to support this contention for workers at this plant or (or Negro workers

in the industry. For reasons already noted, a study of comparable efficiency could not be made at tbe

plant because of differences in equipment of Negro and white workers there. Moreover, the only detailed

study of comparative efficiency of Negro and white workers in the cotton-garment industry shows Negroes

equal to whites. See report of Burton E. Oppenheim on Southland Manufacturing Co. noted in tran-

scripts of hearing on Southland caw before National Recovery Administration Board of Industrial Appeal

Oct. 9, 1934.
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a few weeks and which is now ended. The range of pay for these women was

from 60 cents to 75 cents per hundred pounds of cotton. At this rate they

could earn from $3 to $3.50 a week. One of these women reported a wage of

$5.50 a week weighing in cotton as it was pieked, but as she stated, she could

"only work when the weather was good." Four were employed in domestic

service: One as "cook and maid in a beauty shop" receiving $3.50 for 63 hours'
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work a week; one as "nurse, cook, and house cleaner" receiving $3 for 60 hours

of work a week; one as a cook receiving $2 a week; and one as a house cleaner

receiving $1.50 a week and working irregularly. Two had work as family laun-

dresses at $1.50 and $1.75 a week. One worked 22 hours a week in a steam

laundry at $2 a week. One worked 36 hours a week in a cafe at $2.50 a week.

And one was employed as janitress of a lodge hall at $4.50 a month. Except in

the cases noted, the hours worked by these women exceeded 60 a week. Experi-

ence of the writer with many of the workers who did not answer questionnaires,

coupled with information given above is the basis for the statement that prob-

ably an even smaller percentage of those not answering questionnaires have found

gainful employment of any sort. Thus there exists in Forrest City a large num-

ber of Negro women with a needle-trades background and training now indus-

trially stranded in an agricultural community in which there are for them no

job opportunities.

The plight of the families of these workers is made more apparent when infor-

mation on their relief problems is surveyed. Despite the small family incomes of

most of the families, only 6 out of 33 families for whom complete information is

available, have received any relief. Five other families which had no member of

their family employed in any way, reported that they were unable to secure relief.

The highest amount of relief given was to a family of six. The head of this family

was on work relief at $5.40 a week. This amount was required to serve all the

needs of four adults over 20 years old and two infants under 10, in addition to a

monthly rental of $4.50. Another family of two adult persons received $5.75

monthly, the head of the family being given 27 hours' work a month as a carpenter

at 25 cents an hour. (This is probably a violation of work relief regulations in

that skilled work is required to be paid" for at a higher rate than that indicated.)

An unmarried adult woman, living with another family reported that she received

weekly food orders valued at $2.50. Another woman, whose mother (70 years old)

earned $1.50 weekly stated that she received food orders valued at $3 monthly.

A family of two adults reported receipt of $7.40 in cash monthly, the head of the

family (64 years old) being employed on work relief. Another family of two

adults reported having received food orders valued at $6.60 from March 1 to

September 21. Nothing else was received from relief and there was no member

of the family receiving income from any source during this period. Aside from

the instances detailed above, no other relief in any form was given to any of the

33 families.

Turning to those families which had one or more members of the family em-

ployed, it is seen that the highest combined income of any family was $21.60

monthly; and the lowest 75 cents weekly. The combined incomes of only 8 of

the 33 families was in excess of $5 a week. The table attached to this study will

indicate the occupation and weekly wage of individual wage earners in the families.

In most cases the combined weekly incomes in excess of $5 a week are occasioned

by a larger number of wage earners in the family.

There are 126 persons in the 33 families covered by questionnaires. Of these

80 were female and 46 were male. Age and sex distribution was as follows:

Under 10 years..

10 to 21 years

22 to SO years

Over 50 5

All ages.

Male

Female

Total

6

12

18

11

17

28

21

Â«

67

8
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preacher lived in a parsonage for which no rent was paid. Three families lived

on plantations where houses were furnished by the plantation owner. The

other families lived in rented dwellings of from 2 to 6 rooms, paying rentals of

from $1.50 to $10 monthly. Most of the homes rented at not less than $8

monthly. None of the homes (except the apartment) had a bath. Only four

of them had electricity. Only seven had inside lavatory facilities. In all
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instances a low standard of house facilities is to be noted. In several instances

there is overcrowding. On the basis of personal inspection of many of these

houses, it seems fair to state that rental prices are exorbitant in most cases.

CONCLUSION

There seems little need for writing a conclusion to such stark facts as these.

Forrest City is a town of 4,594 inhabitants, of whom 1,967 are Negroes. The

principal source of employment for these Negro citizens has been taken from,

them. They are left stranded in an otherwise agricultural community with

little hope of any change of condition. There are no jobs for them in the needle

trade-â€”the type of work to which most of them are accustomed. They have

almost given up hope of ever receiving restitution of thousands of dollars in

back wages justly due them. They know as the result of bitter experience that

they need not look to relief agencies to solve either their immediate problems of

food and fuel for winter, or their ultimate problem of rehabilitation.

That such facts as these confront hundreds of similar Negro communities in

the South there can be no doubt. Nor is there doubt that while such conditions

persist, the new administration can lay no claim to bringing about recovery.

"Blub Eagles" and Black Workers

[New Republic, Nov. 14, 1834]

On the eve of the code-making process, more than 20 percent of Negro workers

normally attached to industry were without jobs. Underpaid Negroes were a

burden on prosperity in the South. They constituted 28 percent of the popula-

tion of the South Atlantic, 26.9 percent of the East South Central, and 18.7

percent of the West South Central sections of the country. As long as these

large segments of the southern population remained impoverished and unable to

buy consumers' goods, the South was destined to lag in recovery. Moreover,

even a slight rise in retail prices in southern communities, unaccompanied by a

rise in the tvages of Negro workers and the reemployment of at least a portion

of the unemployed Negro industrial workers, would prove catastrophic, because

their consumption would sink below the starvation level to which it had fallen

in the last 4 years.

Taken as a group, Negro industrial workers were helpless to defend themselves

against demands made, especially by representatives of southern industry, for

longer hours and lower wages for those occupations, industries, and geographical

divisions of industries in which the predominant labor supply was Negro. Except

for a few exceptional groups, such as the miners of West Virginia or the longshore-

men on the South Atlantic seaboard, they were unorganized and without any

perceptible power to bargain collectively. In nearly 600 code hearings fewer

than a dozen Negro representatives of organized labor have appeared.

Thus there was little hope of obtaining by any process of collective bargaining

labor conditions better than those prescribed by law in the codes of fair compe-

tition drawn up by the National Recovery Administration. What hope there

was lay in the keeping of the Administrator and those to whom he entrusted some

of his powers. The measure of improvement of labor conditions among Negro

workers depended entirely on the amount of betterment created for them under

the codes. . .

In the face of a problem as grave as has been indicated, officials of the National

Recovery Administration met the appeals of those seeking the integration of

Negroes into this part of the recovery program with an unpardonable sophistry.

They dealt out technicalities in answer to cries for bread. Rather than face

boldly what any intelligent person was willing to admit to be a highly complex

problem, they engaged in misleading dialectics and pseudoscientific ballyhoo.

The first opportunity for a solution of the problem came in the Cotton Textile

Industry Code. In this industry Negroes had been crowded out of all skilled

occupations and were employed, if at all, in outside crew gangs and as cleaners.

In addition, the wholesale shutting down of plant operations had occasioned wide-

spread unemployment among Negro cotton-textile workers, out of proportion to
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the'r percentage ratio in the textile industry. The situation faced by these

workers was this: They were wholly unorganized, they were barred from skilled

occupations, they were the lowest-paid group in the industry. Their only hope

of reemployment was a substantial shortening of hours of work in the occupations

of outside crews and cleaners. Their only possibility of greater buying power

lay in an increase of the wage rates in these occupations.
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The code, as effective on July 17, 1933, made no provisions for reduction of

hours or increase in wages of outside crews and cleaners. It was not until January

1, 1934, that any consideration was given to those occupational groups into which

practically all of the Negro workers fell. Meanwhile, the price of flour, cornmeal,

lard, and other like commodities sold at company-owned stores increased by an

average of 30 percent. The group most in need of consideration was put off to

the last.

January 1, 1934, was set by the President as the date when the cotton-textile

industry should propose a wage-and-hour scale for these exempted classes. The

repeated assurances of National Recovery Administration officials that every act

would be done in a "goldfish bowl" led to the belief that these scales would be

made the subject of a public hearing, at which time evidence of conditions among

these workers could be presented. Those who held this belief were mistaken.

Without public hearing, without affording the opportunity to labor representatives

to present data of this issue, the National Recovery Administration issued an

Executive order creating scales which provided that outside crews and cleaners

should get 75 percent of the minimum wage already set and should work 4 hours

in excess of the maximum weekly hour scale then in operation. Thus for the

group that contained the largest proportionate number of unemployed, the

reduction in hours was materially less than for those groups where the proportion

of unemployed to employed in the industry was less. Also this group, which

has suffered starvation wages 6 months longer than any other class, which was

being paid a rate much lower than that paid to any other group, and to whom

the established minimum wageâ€”because of inadequacy or nonexistence of col-

lective-bargaining powerâ€”meant the maximum wage to be received, the Execu-

tive order provided a subnormal wage.

Now the reasoning of high officials of the National Recovery Administration

ran something like this: Negroes were not alone affected, for all outside crewmen

and cleaners were treated in the same fashion; further, the labor provisions estab-

lished by the Executive order of January 1 marked a substantial improvement

in the wage rates and hourly maxima for these classes. There was a half-truth

in all this. Those white workers so unfortunate as to be in the exempted classes

were affected in the same way as the Negro workers. But for them there was

also the twofold opportunity of escape into a better paid occupation, and im-

provement of conditions through collective bargaining. For the Negro textile

worker neither of these was even a bare possibility. Moreover, the brunt of the

discrimination, while not cast in terms of race, was none the less borne by Negroes.

It was true also that the $9-a-week minimum did mean an increase in the wages

obtaining in some mills. For othersâ€”especially those emploving Negroes in

large numbers, as the four Cone Mill units near Greensboro, N. C.â€”this mini-

mum was actually less than the minimum existing during the worst period of

the depression. Even on the basis of a weighted average of the wages of this

group of workers in the industry before and after the Executive order took

effect, it is doubtful if any substantial wage increase could be demonstrated.

And, furthermore, when the upward surge of commodity prices in company

stores is considered, wage increases in terms of increased buying power amounted

to practically nothing. If National Recovery Administration officials did not

know this to be the economic consequence of the "secret" Executive order,

it was because they had been unwilling to listen to positive proof of these

facts at a public hearing.

The Cotton Textile Code served as a precedent for the remainder of the textile

industries. Thus the unfavorable conditions established for Negro labor in

that code were used to the disadvantage of an additional 20,000 Negro workers

in other branches of the textile industry. The device of singling out for differ-

ential treatment those occupations in which Negro workers predominated was

used to the advantage of the employer group in more than 30 other codes of

fair competition where such a method could be successfully employed.

It is only when the varying geographical differentials of a number of codes are

analyzed that the argument in terms of cost-of-living difference used in support

of them is shown to have no bearing. If cost of living accounts for a differential

of 2 or 3 cents an hour in one industry, why is there a differential of from 17 to

30 cents an hour in other industries? If low prices in Delaware occasion low-
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wage rates in the Fertilizer Industry Code, why is it that those same low prices

are not used to place Delaware in the category of "South" in codes for other

industries? The basic reason for these inconsistencies can be found in the occu-

pational figures for these industries. Wherever the predominant labor supply of

a geographical section is Negro, that section is called "South" and given the

lowest wage rate. Thus, the "economic Mason-Dixon line" has a way of
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extending itself to prevent Negro workers from receiving high wage minima.

Moreover, admission that the presence of Negroes in an area occasions a lower

wage rate for that area has been openly made by proponents of the North-South

differential in numerous code hearings. The attempt of the National Recovery

Administration economists to attribute the differential to variances in cost of

living between the two regions is the sheerest casuistry.

That the geographical differentials are based on inefficiency of industrial

workers in the Southâ€”and by this is meant inefficiency of Negro workersâ€”is a

reason seldom expressed by a well behaved National Recovery Administration

economist, but one that is uppermost in his mind. Although unsupported by

any single respectable piece of research, and although controverted at least in

part by studies of reputable economists, there still pervades in National Recovery

Administration circles the belief that Negro labor inherently is less efficient.

They have been shown that low wages breed low efficiency, that the whole

theory of the National Recovery Administration is not to grade workers on the

basis of efficiency, but rather to establish a minimum-wage rate for all workers,

regardless of the issue of relative efficiency. They continue their discrimination.

Numerous other devices are used to thrust Negro workers into low-wage

groups. Some Codes provide a wage rate based on the rate paid in 1929. Those

who were paid in excess of a certain amount in 1929 are given 10 cents an hour

more than those who received less than that amount in 1929. This "economic

grandfather clause" enables employers to pay white workers 10 cents an hour

more for doing the same work in the same locality than is paid Negro workers,

simply because Negroes are certain to have received less than the standard wage

in 1929. Other codes provide for a percentage increase over the wage for June

15, 1933. In the Hotel Code, Negro bellboys in many hotels in the South re-

ceived a 20-percent increase on a salary of $15 a month, while white clerks re-

ceived a 20-percent increase on salaries of $80 and $100 a month. Again, a

provision in some codes allowed that a certain percentage of the employeesâ€”

generally 1 out of 5â€”may be paid 80 percent of the code minimum. Thus it is

possible to single out Negro workers for abusive treatment.

Not only has the formation of codes left huge gaps through which nearly all

the benefits that should go to Negro workers have seemed to fall, but the com-

pliance machinery has been so constructed and so enforced as to deny to Negro

workers in the South any guarantee whatsoever of equitable treatment. In the

beginning, enforcement of the codes was placed in the hands of local compliance

boards made up of members of chambers of commerce, many of whom were them-

selves code violators. There was no guarantee that the individual making the

complaint would be protected from discharge. In one case an employer in the

cotton-garment industry in Arkansas fired 194 Negro girls because he could not

find out the name of the person who complained of his paying only $6.16 a week

instead of the code minimum of $12. Yet these workers have not received any

of their back pay and there has been no action taken by the National Recovery

Administration against the employer.

In recent months, compliance has been placed in the hands of paid employees

of the National Recovery Administration. This has done little to correct loose

enforcement of the codes so far as Negroes are concerned. A complaint was sent

in against a fertilizer plant. The complainant was a Negro who got 10 cents an

hour instead of 25 cents, who worked 78 hours a week instead of 40 provided by

the code. An investigator from the National Recovery Administration visited

the city where he lived and had him come to the lobby of a white hotel, where

Negroes were not allowed. The man came in overalls. Then, in the lobby of

the hotel, in the presence of strangers, the National Recovery Administrator

investigator proceeded to question the complainant. Obviously, the man was

not free to give testimony. The investigator reported the case closed and gave

the company a clean bill of health. The complainant lost his job.

There are thousands of such cases throughout the South. It is uselsss to com-

plain. Nothing is ever done. But certainly National Recovery Administration

officials cannot plead ignorance of these cases. Nearly every week for over a

year, Negro organizations have asked that qualified Negroes be appointed to

positions in the National Recovery Administration in an effort to adjust the
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difficulties faced by Negro workers. Up to last May no Negro had been appointed

above the rank of messenger except for one Negro woman, who was speedily dis-

missed on the ground that there was nothing for her to do. Constant pressure

finally produced the appointment of Dr. Abram Harris to the Consumers' Ad-

visory Board. Dr. Harris resigned in disgust September 10.

Negro industrial workers had the right to hope that their already inferior
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economic status would not be aggravated by the National Recovery Administra-

tion. There is not a section of the country where Negroes have not suffered

because of the Blue Eagle. That bird has become for them a black hawk, a

predatory bird which makes prices go up but not their wages, which makes them

lose their jobs, which weakens their economic position. To them the National

Recovery Administration has but one meaning: "Negroes Ruined Again."

They see the growth of a trade-union movement in the hands of the American

Federation of Laborâ€”a movement which discriminates against them and drives

them out of skilled jobs. They see southern employers arrogantly thumbing

their noses at National Recovery Administration compliance machinery and

declaring that they won't pay Negroes code wages. As one Negro said, "Before

the Blue Eagle we was just one-half living, but now we is only one-third

living."

John P. Davis.

Senator King. The hearing will recess until tomorrow morning at

10 o'clock.

(Whereupon, at 3:50 p. m., the hearing was recessed until 10 a. m.,

Wednesday, Apr. 17, 1935.)

INVESTIGATION OF THE NATIONAL RECOVERY

ADMINISTRATION

WEDNESDAY, APRIL 17, 1930

United States Senate,

Committee on Finance,

Washington, D. C.

The committee met at 10:05 a. m., in the Finance Committee
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room, Senate Office Building, Senator Pat Harrison, presiding.

Present: Senators Harrison (chairman), King, Barkley, Clark,

Black, Gerry, Keyes, La Follette, and Capper.

The Chairman. The committee will come to order. Mr. Hinrichs.

STATEMENT OF A. F. HINRICHS, CHIEF ECONOMIST, BUREAU OF

LABOR STATISTICS, LABOR DEPARTMENT

A. F. Hinrichs, having first been duly sworn by the chairman,

testified as follows:

The Chairman. You are down here in place of Mr. Lubin, as I

understand?

Mr. Hinrichs. Yes.

Senator King. Mr. Hinrichs, you have before you a series of tables

which were prepared at our request by the Federal Trade Commission,

based upon data furnished by the Bureau of Labor Statistics?

Mr. Hinrichs. Correct.

Senator King. Have you examined those documents to which I

have just referred?

Mr. Hinrichs. Yes.

Senator King. And do you find them to be correct, substantially?

Mr. Hinrichs. Yes; without having checked each single figure,

and assuming no clerical errors, they have been using figures which

are ours, under the headings which are here, in general. There would

be certain exceptions to that.

Senator King. They are figures which were assembled by the

Department of Labor?

Mr. Hinrichs. In the first instance; yes. The tables were not

prepared by us.

Senator King. No; but the data which are found in the tables were

prepared by your organization?

Mr. Hinrichs. That is correct.

Senator King. Briefly state just what the tables are and what they

show, so that it will be in the record?

Mr. Hinrichs. There are two sets of tables here. The first in this

folder under the caption "Tables of employment, pay rolls and wages,

building materials, chemicals, and so forth", which consists of six

tables indicating employment" in the groups of industries, giving the
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aggregate employment in the years 1923 to 1934, inclusive, the average

weekly pay rolls in those same years, in each case an index of employ-

ment and pay rolls based on the years 1923 and 1925 as 100 percent.

For comparison with a general manufacturing index of the same base.

Then a per capita weekly wage in these groups of industries in each

of the years. Finally an adjustment through the cost-of-living index
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of that weekly monetary wage to the so-called "real wage" based on

1926 dollars.

Senator King. Does that show substantially all industries?

Mr. Hinrichs. It omits certain rather large classifications of

manufacturing industry which we cover. It shows nothing except

manufacturing employment. The omissions are rubber, paper and

printing, machinery, transportation equipment, railroad repair shops,

and tobacco products. Other than that, it summarizes the mate-

rials which we have.

Senator King. Could there be superimposed upon these tables

these other features to which you referred, very easily?

Mr. Hinrichs. Yes; and I should be rather glad if I might, to

leave this record which appears monthly in the Monthly Labor

Review, because of the fact that there are certain combinations made

in this table by the Federal Trade Commission working with our

figures which we would not have made had we been asked to make

the compilation. That is particularly true with reference to the first

two of the tables which I think are somewhat misleading.

The first table refers to building materials and brings a combination

of two of our so-called "groups of industry" which we had, lumber

and allied products, and the second one, stone, clay, and glass prod-

ucts. We do not attempt nor have we attempted to make a tabula-

tion for building materials as such. We could do it, but included in

both of these categories are lines of manufacture which ought to be

regarded as building materials, that is, under lumber and allied prod-

ucts we include furniture and also turpentine and resin, which is a

small and unimportant group and would not affect the whole.

Senator King. You would break-down some of those figures, then

as I understand it? Or subdivide them?

Mr. Hinrichs. If you had been interested in a tabulation of build-

ing materials employment we would have effected a different kind of

combination, from our own intimate knowledge of what went into

these group figures, which the Federal Trade Commission could

hardly have been supposed to have.

Senator King. They took your figures for the basis of their finding

there?

Mr. Hinrichs. Yes; the figures of lumber and allied products are

our figures, and the stone, clay, and glass is our figure. It excludes

entirely rather important elements which ought to be taken from our

so-called "iron and steel" and other products classification. For

example, nothing relating to structural steel is here, and plumbers'

supplies are not included and there are perhaps 3 or 4 other little

classifications there that are also to be regarded as building materials.

I do not know whether the Senator happens to be interested in

building materials as a peculiar or particular classification.

Senator King. I wanted all of the industries in those tables, which

I want later after you have examined them, shall I say consolidated

or put into the record, and a brief summary of the findings with

respect to the tables.
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Mr. Hinrichs. Yes.

Senator King. I think with the permission of the chairman I will

ask you to take those figures with you and then supplement them by

such other figures as you deem proper, conferring with Mr. Whiteley

on the subject.

The Chairman. You can do that, can you not?
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Mr. Hinrichs. Yes sir, very easily.

The Chairman. Thank you very much.

Senator King. We will call you a little later.

(The witness is excused.)

The Chairman. Mr. Choate.

STATEMENT OF JOSEPH H. CHOATE, JR., CHAIRMAN OF THE

FEDERAL ALCOHOL CONTROL ADMINISTRATION

(Having first been duly sworn by the Chairman, testified as follows:)

The Chairman. You are the Chairman of the Federal Alcohol

Control Administration, and I understand that you wanted to make

a suggestion to the committee?

Mr. Choate. Gentlemen, I do not know whether it ought to be

said that I wanted to make a suggestion at all.

The Chairman. We have asked you to come down.

Mr. Choate. You have asked me to come down, and I have come

with as much preparation as I could make in a couple of days, to

answer such questions as you wanted to ask me.

I have a suggestion to make only to this extent, that if you find that

the Federal Alcohol Control Administration is worth preserving, that

it will be desirable as a temporary measure to preserve it by a specific

section in the bill, adopting the existing codes, and thereby taking

away any possible doubt as to the congressional authorization of the

general system.

The Chairman. Have you such a section prepared?

Mr. Choate. I have, but I did not bring it with me because I did

not anticipate that that would be asked about today.

The Chairman. Send it to the committee, and we will have it

inserted with your testimony. It is a continuation or extension of

the present code?

Mr. Choate. Yes; it is a continuation or extension of the six

Alcobolic Beverage Codes for the same length of time that you may

determine to continue the National Industrial Recovery Actâ€”a frank

adoption of those codes and a finding by Congress that the industry

is one which requires that sort of treatment.

The Chairman. You have no views for those codes?

Mr. Choates. Yes.

The Chairman. They work fairly well?

Mr. Choate. They work fairly well. There is this to say, that

that is a question as to which the head of an organization is perhaps

least able to answer, like the head of the family who is the last to hear

the scandals that are rumored, but as far as I know, there is remark-

ably little friction. For example, we have now under permits which

are revocable and suspendable, approximately 14,000 or 15,000 firms.

Only three suits have ever been commenced against the F. A. C. A.

All three of those were abandoned before they got anywhere, before

the F. A. C. A. was even compelled to file an answer. So that the
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only situations in which the F. A. C. A. and its works are now in court

are the prosecutions which we have brought for code violations under

the Brewers' Code, which contains no permit system. I take it from

that that there is no wide-spread dissatisfaction; I may be wrong.

Senator King. You are not subjected to the kind of codes that the

other industriesâ€”if you denominate yourself an industryâ€”are sub-
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jected to. You do not have price fixing, you do not have rules regard-

ing production, the prices at which the commodities may be sold, cost

filings, and all of those provisions and devices that we find numerous

in so many of the codes, do you?

Mr. Choate. Senator, the codes are all different in that respect.

They all contain, with an exception, provisions for the open price-

posting system. They all make it a code violation to sell at a price

which you have not posted. They all provide that a posted price

may be declared ineffective so as to prevent a person selling at that

price, and therefore from selling at all if the price is so low as to be

destructive or so high as to be oppressive to the consumer, but no

price has ever been declared destructive and no price has ever been

declared oppressive.

The fact has been that in most of the industries, the mere posting

of the price has had a stabilizing effect upon prices and has postponed

or diminished the intensity of price wars without, I think, keeping

prices up at any unfortunate point.

The Chairman. There has been a good deal of talk about liquor

being too high?

Mr. Choate. I think that talk has been confined almost ex-

clusively to the very expensive types, the types that are very scarce

of American whiskies.

The Chairman. It is your opinion that they are going to come down

later on?

Mr. Choate. Oh, yes. There are only a few hundred thousand

gallons left in the world of fully aged American whiskies, and they

have a scarcity value which it is almost impossible to deal with.

The Chairman. The committee will give consideration to this sug-

gestion of yours about this additional provision, and if you will supply

us with the proposed section, we will consider it. It may be that later

on we may want to bring you before the committee again.

Mr. Choate. I have a short statement giving a sort of a general

resume' of the F. A. C. A. and its origin.

The Chairman. I wish you would give it to us so that we may put

it in the record.

(The statement referred to will be found at the end of Mr. Choate's

testimony.)

Senator King. Do you administer the code?

Mr. Choate. It is administered by a board of six, of which I am

the chairman. This board was appointed by the President. In

certain matters I have certain powers. The chairman, for instance,

issues permits in all but the Brewers' Code which has no permits.

The chairman also, with the approval of the board, revokes permits.

Senator King. Permits for what? Permits for manufacture?

Mr. Choate. To engage in business as distillers, rectifiers, whole-

salers, wine growers, and importers.

It is a very extraordinary situation. It ought to be understood

much more fully than it is, gentlemen. The Distillers and Rectifiers
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Codes required permits at the outset, permits for all persons to

engage in the industry. They limited not only the people who

would come in, but the amount which each could produce.

Senator King. Was that with respect to beer also?

Mr. Choate. No. No permits in the Brewers' Code industry.

Senator King. And there are none now?
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Mr. Choate. None now and never has been any. The limitations

on the persons who could go in and the quantities they could produce,

in the Distillers' Code have been recently relaxed to almost the point

of extinction by a code amendment signed by the President last week.

A similar amendment is pending in the Rectifiers' Code.

But the extraordinary tiling was that in the Wholesalers' Code,

which provided that the wine and liquor wholesalers could be put

under permit when the F. A. C. A. found it necessary, and the Wine

Code, which had the same provision, we, desiring nothing less in the

world than to put those people under permits, found ourselves met

by a practically unanimous demand from the industry that they

be placed there. That went so far that the brewing wholesalers, of

whom there are 9,000 and who have 22 regional boards of their own,

unanimously demanded that their code be so amended that they

could be put under permits. . ,

Finding that demand unanimous, the code was amended that way

without an objection, and they were all placed under permits, and

under permits they remain today, and apparently they like it.

The Chairman. There seems to be a good deal of unanimity with

reference to it?

Mr. Choate. There is about that.

The Chairman. As I recall, in the beginning there were some

suggestions made with reference to the organization of a corporation

under Federal charter to take over all of tins, or to go under the codes

and to sort of see that the prices did not go wild, and this latter method

was adopted?

Mr. Choate. Precisely.

The Chairman. Which I thought was the better scheme.

Mr. Choate. I thought so so much that I would not have come

here for a moment unless I had been assured that the corporation

scheme would be abandoned.

Senator King. Senator Clark is not here and I know he wanted to

ask you some questions. Who pays the expenses of your organization?

Mr. Choate. The expenses are paid by an appropriation from the

original N. R. A. fund. I will give you the technical name of it in a

moment.

Senator King. Do you assess the manufacturers and the vendors?

Mr. Choate. The members of the industry are assessed for the

support of their own code authorities, their own industry organiza-

tions, which are really their own, in those industries, because they

were organized not by existing association, which might or might not

be representative, but organized by us. The industries were so new

that they had no associations except the brewers.

Senator Clahk. Mr. Choate, you may have gone over this before,

but I would like to ask you to explain how the Federal Alcohol

Control Administration came into being in the first place. Do I

understand that that exists purely by virtue of the provisions of the

code?
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Mr. Choate. No; it exists by virtue of an Executive order of the

President. The first code was drafted with provisions for an adminis-

trative body of this kind. It was then found, as I understand, because

these codes were framed by the President's Special Committee for

the purpose before I came into the picture, that this proposed body,

the F. A. C. A. would be a pretty good form of administrator for the
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other codes as they came along, so the other later codes provided

that the administration should be in such a body, and then it was

set up by an Executive order of the President appointing the members

and describing their duties.

Senator Clark. What I am trying to get at is this. I understood

that the members of this administration had been appointed by the

President, but is there any authority of law for the control and the

authority exercised by the F. A. C. A. other than the N. R. A.?

In other words, have you any authority of law to issue distillers'

licenses or to refuse distillers' licenses other than that contained in the

N. R. A.?

Mr. Choate. None at all. The N. I. R. A. is the basis of authority

which the F. A. C. A. exercises.

Returning to your question, Senator King, my organization has run

from the beginning, on the first appropriation which was made, on

the theory that it was going to carry the organization through until

Congress would have a chance to legislate last year. That would

have been for the period of about 90 to 100 days. The expenses of

the organization were provided for in the Executive Order No. 6474

of December 4, 1933, by an allocation of $500,000 from the appropria-

tion authorized by the National Industry Recovery Act, and met by

the fourth deficiency act of 1933, Public 77, Seventy-third Congress.

Of this sum we have expended to date a little over $400,000, so

that we are still running on the original appropriation that was

supposed to carry us only until a year ago.

Senator King. How long has your organization been in existence?

Mr. Choate. The first meeting was December 4, 1933, so that we

have been in existence about a year and 4 months.

Senator King. How many employees have you?

Mr. Choate. We now have about 165, of whom 20 were recently

taken on for the emergency job in the label enforcement section. We

have been running on an average of about 140 this year, and that

would be the normal after the peak period has passed, unless we have

to do more than we are doing now.

Senator King. What are really the functions of your organization,

Mr. Choate; I have had a number of criticisms and a number of

inquiries, and I have been unable to answer them.

Mr. Choate. The function of the office is purely that of Code

Administrator, and the function of the codes can be roughly divided

into seven heads. The first is protection to the consumer against

deception by false advertising, misbranding, and so forth. I am

listing these, not in the order of importance but simply as they come

handy.

Senator Clark. I do not want to interrupt you, but I just want to

clear up one thing. Do you exercise the same relationship to the code

authority that Deputy Administrators of the N. R. A. ordinarily

exercise to other code authorities?

Mr. Choate. I would say so, subject to considerable ignorance as to

exactly what the Deputy Administrators do to their code authorities.
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Senator Clark. The reason I ask you that is that we have been

more or less familiar here with the procedure of having the Deputy

Administrator representing the N. R. A., and its relationship to the

code authority, but I do not think anybody on the committeeâ€”at

least I am certain that I am notâ€”has ever understood exactly what

the relationship between the F. A. C. A. and the code authority was.
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Mr. Choate. My impression is that the F. A. C. A. has a stronger

position with reference to its code authorities than the N. R. A.

Administration has with reference to its; that is, in the first place,

because the industries were newf they had no associations of their

own, except the brewers, and accordingly they had to be organized;

and in the case of some of the industries, such as the wholesalers, of

whom there were 11,000 scattered about the country, who did not

know each other and had no associations whatever, there was a

fearful task which had to be performed by us in order to get representa-

tive code authorities.

Under our codes, the code authorities practically require confirma-

tion of any important act by us.

Returning to the list of the functions of the F. A. C. A. under the

code:

First, protection to the consumer against deception by false adver-

tising, misbranding, and so forth.

Second, prevention of improper trade practices, such as commercial

bribery, control of retail outlets by manufacturers or wholesalers,

guarantees against price decline, and the purchase of business by offers

of premiums and the like.

Third, prevention and control of excess productive capacity and

excess imports. That applied chiefly to the distillers, and rectifiers'

groups, and is mostly out now in the recent code amendments, the

purpose of it having been fulfilled, but there is retained in the Dis-

tillers' Code a power in us to allocate and limit production if and

when dangerous excess production appears.

Senator King. May I say that a number of complaints have come

to me that there has been, I will not say discrimination or favor-

itism

Mr. Choate (interposing). You might well say so, because that is

the nature of the complaint generally. I want to speak about that.

Senator King. That a certain element in the community had been

favored, and that certain sections, notably Illinois, had been favored

in the allocation or in the granting of permits to manufacture of

distilled liquors.

Mr. Choate. I am very glad you asked that. If I may finish

with these seven functions, I will go into that immediately.

The next is the protection of State liquor laws. Now, of course, the

permit system gives a tremendous hold upon all of the legitimate

industries, and any violation of the State liquor law is a violation of

the code, so that the restraint on legitimate dealers has been very

marked in that respect.

Senator King. May I interpose a question there? Do you work in

harmony and in close contact with the Treasury, growing out of the

fact that the Treasury Department is interested in the collection of

taxes and obtaining revenue?

Mr. Choate. Decidedly; we are constantly working with them.

They do an enormous amount for us; and we, I think, do things that

please them.
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Senator King. Could not all of the functions of your organization

be performed by the Treasury? I ask you for information.

Mr. Choate. I would say "no", and for this reason: The Treasury

is bound to have its attention fixed on collecting revenues. There are

a great many functions of the F. A. C. A. which are directly to the

benefit of the consumer, the public, and the country. I do not believe
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that those functions could be as efficiently performed by anybody

whose primary duty was the collection of revenue.

Senator King. The Treasury Department has the enforcement of

the law. .

Mr.- Choate. It has the enforcement of the tax law.

Senator King. It has nearly 2,000 employees engaged in preventing

the manufacture illegally of liquors, and that would mean, I would

assume, looking after the infractions of the code.

Mr. Choate. No. Ordinarily speaking, the Treasury would have

no present jurisdiction over most of the code matters; and if you

want them to do these things, you would have to have a very elabo-

rate, carefully prepared piece of legislation which would set up, as a

separate Treasury bureau, an alcohol-control administration.

My own personal view is that no human being knows enough today

to set up such an institution, and the only way in which a satisfac-

tory Federal control can ever be developed is by the continuation of

some such flexible body as this, which can, by trial and error, gradu-

ally find out what the Federal Government can and should do.

Senator King. You do not have the enforcement of the law?

Mr. Choate. We have the enforcement of the codes. We have

nothing to do with the enforcement of the tax law except that any

violation of the tax law would be a violation of the code. If we

cannot catch them on anything else, we catch them on that.

The next function of the codes is limitation of bulk sales as a neces-

sary protection to all regulative measures. That is a measure which

the Treasury and the State authorities consider of great importance,

and which was put in the codes for that purpose; and we think it is

important, and it is there yet in spite of

Senator Clark (interposing). What is the purpose of that? And

my reason for asking that question is the testimony here last week by

the cooperage interests that the glass blowers had succeeded in slipping

a provision into this code for the purpose of putting the cooperage

people out of business in the interests of the glass blowers.

Mr. Choate. I must have written 70 letters to Members of Con-

gress and Senators in response to requests for information by them

about letters to them from the cooperage makers fellows. The fact is,

those limitations were placed in the codes, as I say, by the Presi-

dent's special committee, at the request of the Treasury and the

State authorities. The idea was that once you permit free general

sales in bulk, you make it impossible to trace the ensuing bottled

goods, either for purposes of tax collection or for purposes of control.

The complaints of the cooperage gentlemen have seemed to be to

be very much exaggerated and supported by entirely inaccurate

statements of fact. Mind you, my mind is entirely open on the sub-

ject. They may be right in their general contention, for all I know.

They can at any tune ask for code amendments on this subject, and

if they ask it, there will be a hearing at which everybody from the

Treasury and the State control authorities down can have a chance to

say what he thinks.
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Senator Clark. They are not parties to the code, are they? That

is precisely their contention.

Mr. Choate. They do not have to be.

Senator Clark. It is their contention that the glass blowers have

slipped this provision into the code, which puts them almost out of

business.
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Mr. Choate. The glass blowers had absolutely nothing more to

do with it than the newsboy in the street. The thing was put in

without, so far as I know, a request from the glass blowers. The

limitations were put in the codes before the Treasury regulations which

now limits the sales really to bottles of a particular kind were thought

of, and the joker in the thing is that the limitations have no great

effect on the total market for cooperage except in one respect. When

spirits are made, all of them except a negligible fraction, go into barrels

anyhow, they are transported about the country in barrels, they are

sold to rectifiers in barrels, and under the codes they are sold to State-

store systems in barrels. The makers never could use any more barrels

for those particular quantities of liquor that are manufactured than

they do now, no matter how they were sold, excepting in one respect.

They could sell to saloons, if I may use the discredited word, they

could sell as they used toâ€”half barrels, quarter barrels, and eighth

barrels. Those three small categories of small cooperage would make

the only addition to their manufacturing and it is those that are pre-

vented by the codes, but they are also prevented by the Treasury

regulations and by the regulations of practically every State. So

the cooperage makers would not be any better off if they got the code

amendment through than they are now.

The real basis of their disappointment is that they compare their

present sales of cooperage with the sales they had before prohibition,

when the legal consumption was twice what it is now.

Senator King. Is that true; that it was twice what it is now?

Mr. Choate. More than twice what it was in 1924.

Senator King. Taking into account

Mr. Choate (interposing). I say the "legal consumption." Of

course the bootleggers never use cooperage; at least, not often.

Senator King. From your investigations, are you able to determine

whether before prohibition there were many barrels or wooden

containers for those smaller units?

Mr. Choate. I have never been furnished the facts on that. That

is one of the things that the cooperage makers ought to furnish at our

hearings.

The Chairman. At least, they can apply for a hearing?

Mr. Choate. They can apply for a hearing at any time. In fact,

I think they came around to see my general counsel yesterday with

the idea perhaps of doing that. I hope they do. They may have

much more of a case then they have ever made to appear.

The next code purpose is price control to the extent of the open-

price system, and the final one is just the acquisition of information

about reports and so forth.

The Chairman. Thank you very much.

Senator La Follette. Just a moment. You did not respond to

Senator King's suggestion.

Mr. Choate. I knew that I had forgotten something. What was

it?

119782â€”35â€”PT 6 26
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Senator La Follettb. Concerning the alleged discrimination in

the issuance of permits.

Mr. Choate. I am very glad you asked me that. Every applicant

who did not get a permit, every applicant immediately rushed out and

shouted "Discrimination", because he did not get a permit for a dis-

tilling plant. The fact is the F. A. C. A. could make no discrimina-
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tion, they had no discretion. The code was perfectly clear. We had

to grant a distilling permit to every man of respectable character who

had a plant in existence or in process of construction the day the code

went into effect.

Senator Clark. You mean that was under the provisions of the

code?

Mr. Choate. The code itself required it. So that there was a

mass of people to whom we had to give permits no matter from what

State they came, and no matter what they were like, provided they

were respectable. The idea was that there was danger of a tre-

mendous rush into the industry as repeal took effect, and the people

who framed the code thought that the only safe way of dealing with

that situation was to freeze the industry more or less solid at the start.

There was enough distilling capacity in existence or under way when

the code took effect to take care of the needs of the country, and they

wanted to make sure that there would not be any more than was

necessary. That froze the industry, with one exception, which was

that if we found after notice and opportunity for hearing that the

capacity for any class of distilled spirits was insufficient to meet the

consumptive demand, we could grant additional permits for that

purpose.

We held such a hearing in February of 1934 a year ago, and we then

found that the capacity for beverage alcohol and gin was certainly

excessive, that the capacity for whisky was possibly inadequate.

Giving them the benefit of the doubt, we decided to issue permits for

about 40,000,000 gallons a year more whisky capacity, and that was

done. We took in about 45 additional applicants, all the qualified

ones who were then before us. Since then we have issued no more

whisky permits except to those who had a plant in existence or under

construction before November 27, 1933. We found that the capacity

for fruit brandy and rum was inadequate and more permits were

granted for those.

Senator La Follette. How much of that capacity approximately

was there, if you remember?

Mr. Choate. Which one?

Senator La Follette. For the brandy?

Mr. Choate. I do not recall. There is no more difficult thing in

the world than to figure the annual capacitj^ of a distillery. It is

almost impossible. The best guess we could make was, by the time

we got through with it, that the distilleries of the country if they had

all run every day they possibly could and had had no difficulties of

any kind, might have produced 300,000,000 gallons of whisky in the

course of a year. That of course was the theoretical capacity and was

entirely beyond anything that they would ever have reached in

practice.

As a matter of fact, they did produce last year about 108,000,000

against tax-paid sales of about 40,000,000, the rest going into storage

to build up the depleted stocks in storage for ageing which used to

amount to 240,000,000 gallons.
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So you see, Senator, there was thus nothing we could do if a man

came within the classification as one who had had capacity in existence

or in process of construction on the code day, we had to give him a

permit. If he did not have that we could not, after the issue of the

permits granted as a result of the February hearing, give him a permit.

That is how it happened that a great many distillers came into ex-
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istence in Kentucky where the old ones still existed, and a number in

Maryland, and in Pennsylvania, and quite a few in Indiana and

Illinois. Those States were the only places where distillation had

taken place to any extent before prohibition, and that is why there

were so few in Senator Clark's State and so few in other parts of the

country, and why there were so many people who wanted to go into

the business in those parts of the country, and were disgusted that

they could not.

Senator Clark. Who adopted these codes?

Mr. Choate. Who adopted these codes?

Senator Clark. In most of the industries that we have had here

before there was some trade association or some established businesses

which at least went through the form or purported to come in to form

a code. Who could form the code, for instance, for the distillers?

Mr. Choate. You have a very curious situation there. Of course,

there was no distilling industry worth mentioning, any more than

there was a wholesale industry or a wine industry or any of the rest

of them. There was a brewing industry, and the brewers did present

their own code and get it adopted with certain modifications.

The rest of the codes were prepared as best they could by the

special committee nominated by the President for that purpose, a

committee of extraordinary ability. It called hearings and sat down

with all of the people who were intending to go into the industry

who came to these hearings and framed these codes in a manner that

met the views of the persons who attended and the persons whom

they were in touch with.

Senator Clark. That meant that the fellows that were already in

according to the definition, the fellows that already had distilleries

constructed or in process of construction?

Mr. Choate. No. In the case of the distillers, it was a very curious

situation. Of course there were legitimate distillers operating under

prohibition permits.

Senator Clark. And they had been granted permits by Dr. Doran?

Mr. Choate. And they were granted permits afterward under our

codes. But the curious fact about that was that the distillers were

the only people who protested violently against the code finally drawn

for them by the President's committee. They protested with the

utmost vehemence and said they would never sign it, or play ball

with us at all, but in a very short time they had entirely changed

their minds, and they now rather enthusiastically support the code.

Senator Clark. Is this the point then, Mr. Choate, going back a

little bit and prior to the repeal of the eighteenth amendment, there

had been certain distillers who had been granted permits under the

then existing law through the agency of Dr. Doran, who was in charge

of that matter?

Mr. Choate. Whether through the agency of Dr. Doran or not, I

am not in a position to say.
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Senator Clahk. As a matter of fact, it was through his agency,

was it not?

Mr. Choate. It was by the predecessor of the present Alcohol Tax

Unit, but he was an important officer.

Senator Clark. Dr. Doran was a member of this committee?

Mr. Choate. I do not recall. I hope he was.
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Senator Clark. I recall that he was present with you when you

testified before the joint session of the Ways and Means Committee

in that hearing.

Mr. Choate. Maybe. Remember, I was not a member of the

President's committee.

Senator Clark. He was a member of it when this code was drawn

up and the people to whom Dr. Doran had hitherto issued permits

adopted a code, set up a code authority of which Dr. Doran became

the head, and also at the same time provided for the creation of the

Federal Alcohol Control unit, which exists purely by virtue of the

code provisions, but which is supported by public funds?

Mr. Choate. No; that is not very accurate. Of course, the exist-

ing distilling industry was, as you say, those who had obtained permits

before the repeal of the eighteenth amendment. It is also true that

they attended the code hearing and protested violently against the

code they got. They did not want the permit system.

Senator Clark. They adopted the code, did they not?

Mr. Choate. They did not adopt it; they protested, as I sav-

They never adopted it in any form, and their position now is entirely

different.

Senator Clark. Do I understand that there was any authority in

the President's committee under the law to impose a code on the

industry unless the industry adopted it?

Mr. Choate. That is a question you will have to ask my general

counsel and the other lawyers, but I think there was.

Senator Clark. I know you are a very excellent lawyer.

Mr. Choate. But I am not here as a lawyer. There is an old adage,

"When you have a dog, don't do your own barking." [Laughter.]

Senator Clark. You are familiar with the law. Do you know of

any authority whatever in the law authorizing the President's com-

mittee to impose a code upon an industry?

Mr. Choate. There is no authority authorizing the Presidential

committee to impose a code, but there was an authority in the Presi-

dent to adopt the code.

Senator Clark. Yes, there was. Am I to understand that this

code was imposed on the industry by the President under that provi-

sion, that provision of the law? I had understood that that had never

been done in the case of any code.

Mr. Choate. I would say that all of the alcoholic codes except the

Brewers' Code were in a sense imposed, because there was no industry,

strictly speaking, capable of adopting a code at that time. There

again you are taking me out of my field and into my dog's field. I

have a darn good dog.

Senator Clark. You are too good a lawyer to be calling your law-

yer a dog, are you not? [Laughter.]

Mr. Choate. I am very fond of dogs.

Senator Barkley. Pretty soon they will be calling dogs lawyers.

[Laughter.]
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Senator Clark. But there was this authority existing purely by

virtue of that set-up, and you are exercising authority under it?

Mr. Choate. The authority of the F. A. C. A. does not exist by

virtue of the codes. It exists by virtue of the President's Executive

order setting it up as a code administrative agency under the direct

authority of the National Industrial Act.
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Senator King. And with the President's authority, it set you up

as a code authority

Mr. Choate (interposing). Not as a code authority.

Senator King. Set you up for any purposes or for any sort of an

organization. That rests exclusively in the National Industrial

Recovery Act?

Mr. Choate. I understand so.

Senator Clark. I do not know whether you were present or notâ€”I

know you were present during those hearings and testifiedâ€”but did

you hear the testimony before this committee and the Ways and

Means Committee a year ago last December of the various witnesses,

including the present chairman of the rules committee of the House

of Representatives, Mr. O 'Connor?

Mr. Choate. I did not hear it. I read it.

Senator Clark. That there was a whisky trust hi existence in the

country, which was going to grab control of the whole liquor industry

in the United States?

Mr. Choate. I read that testimony of Mr. O'Connor's.

Senator Clark. Have you had an opportunity in your experience

to form an opinion as to whether there are a few companies engaged

in the distilling business who are in control and in fact do completely

dominate the industry in the country?

Mr. Choate. I think that I have a perfect opportunity to form an

opinion.

Senator Clark. I would be glad to have you express that opinion.

Mr. Choate. I know from that experience that there is no industry

more fiercely competitive than the distillery industry and few in which

one group or individual company exercises so little control. I got

us and supposed to be confidential, they are available to you, of course,

if you want them.

Mr. Clark. I will be glad to get your views.

Senator King. While you are looking for that record, I recently

received a number of communications, about the time the Senator

speaks of, I should say, claiming that very large quantities of liquor

which had been smuggled into the country, some of which had been

held over from the pre-Volstead days, and some of which had been

manufactured and brought into the United States illegally, and which

had gotten into the control of a limited number of individuals, and

that they were going to make enormous profits out of the sale, that

they were going to do a great deal of blending or had done it or were

Erepared to do it, and rectification, and the matter was going to be

andled in such a way that the Government was going to lose millions

of dollars. I was interested, being a member of the Finance Commit-

tee, in trying to save the Government, if we could, some taxes.

Mr. Choate. There was a persistent rumor during the first year

after repeal that there existed in the country enormous stocks of

whiskies distilled illegally during prohibition. The usual story was

While they are reported to
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that that had been diverted from legal distilleries, which was almost

impossible under the supervision that they then had. Various groups

of lawyers have come to me and the Treasury at various times and

said, would we let them legalize these immense stocks, pay taxes on

them, and thus enable those people to make immense profits. We

found that the stories that went around were that the people who
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presented these ideas had contracts, the lawyers had contracts which

would have netted them enormous commissions on the thing.

That whole subject was discussed at the Treasury by us and by

everybody else interested, and finally taken to the White House and

it was there decided that it was not good policy to condone the offenses

of the bootleggers during prohibition, and to place in their pockets

enormous profits which would have resulted from the legalization of

these illegal stocks, and therefore the project was frowned upon, and

nothing has been done about it since. If the stocks existed, they still

exist so far as they have not been drunk up.

Senator Kino. I suppose if those stocks did exist, and doubtless

there were some that did exist, they have found their way into the

trade, have they not, legally or illegally?

Mr. Choate. They have or they still exist and have not been dis-

covered, one or the other. My guess i3 that no very large stocks

could remain undiscovered for any very great length of time.

The Chairman. Are there any other questions?

Senator Clark. Mr. Choate, my question about the concentration

was recalled to me by reading this list of permits granted distillers.

I find here the American Commercial Alcohol Corporation, 1 permit

in California, 1 in Cleveland, 1 in Granton, N. Y., 1 in New lork, 1

in Boston, 1 in Chicago, 1 in Pekin, 111., 1 in Baltimore, 1 in Kansas

City, Mo., 1 in Detroit, 1 in St. Louis, 1 in Cincinnati, Ohio. And

the American Distilling Co., with 1 at Greater Louisiana, 1 in Phila-

delphia, 1 in Boston, 1 in Pekin, 111., 1 in Minneapolis, 1 in Detroit,

1 in Philadelphia, 1 in New York, 1 in St. Louis, 1 in Chicago, and

another one in Pekin, 111. The Commercial Solvent

Mr. Choate (interposing). Those are almost all warehousing

permits. ,

Senator Clark. They are included in a list of distillers.

Mr. Choate. Distillers permits. The warehouse people come

under the code for the purpose of warehousing. That is very mis-

leading.

Senator Clark. The same thing with the Commercial Solvents Co.

Two pages of them.

Mr. Choate. They hardly produce any beverage stuff at all.

Neither does the American Commercial.

Senator King. What are they? Warehouses?

Mr. Choate. They are commercial alcohol producers who do not

produce beverage alcohol and they have warehouse permits for other

purposes.

I have here a list of the percentages of the 1934 production made

by the nine largest units. Unless you ask for them, I won't disclose

it, because they are supposed to be confidential, but 1 would like

you all to see them, and I may say that these represent units which

to my certain knowledge are bitterly hostile and competitive; that

whenever anything is done by the F. A. C. A. that affects any one

of them the rest all come up and tell us that we are turning over the
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whole industry to the one that is affected. They become very much

annoyed about it.

Senator Clark. I won't ask you to include the names of the com-

panies here, but you would have no objection to putting in the record

the total of the percentage of the industry?

Mr. Choate. Twenty-two companies manufactured during 1934
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89.61 percent of what was manufactured.

Senator King. That was alcohol or whisky?

Mr. Choate. That is whisky; whisky alone.

The top 9 companies produced about 80 percent, but the bottom

50 produced nearly 11,000,000 gallons of whisky between them.

There are only 72 companies which actually produced appreciable

quantities of whisky during the last year. There are, of course, a

great many more since August. A lot of permittees came into opera-

tion only toward the end of the year. For instance, the seventh plant

here which produced only 5.45 percent of the whisky produced in 1934

was only in operation about half of last year, so that if they had

operated all through the year, they would have been right up among

the top.

Senator Clark. This question is not strictly on the line of the

N. R. A. investigation, but it is within your jurisdiction and also of

that of this committee. What is your opinion on the subject of

whether we have the tax too high on liquor for the practical opera-

tion of your enforcement?

Mr. Choate. Senator, I am sorry that you asked me that, because

I could talk about it for about a week. Furthermore, there is this

difficulty: The question of what the tax should be is a composite

problem for the entire Government of the United States. What the

recommendation of the executive department should be is a composite

problem for the President. In making that recommendation, he

should take into consideration the Treasury's views, our views, and

the views of everybody else affected by all of the factors in that

problem I therefore hesitate to express my own personal views.

Senator Clark. I say it is strictly not within the purview of this

investigation.

Mr. Choate. I have expressed my views in public many times

before the question became acute and before I had concluded, as I

have of late that probably it was improper for me to emphasize views

which should be a mere part of the composite.

Senator Clark. I will not press you on it.

Senator King. I want to ask a question, coming back to the

question that I propounded a moment ago. Was it not a fact that

persons who obtained permits, some of them at any rate, had erected

their distilling plants during the days of prohibition?

Mr. Choate. Oh, yes; well, I do not know that of my own knowl-

edge.

Senator King. So that while they might be called respectable,

they had erected distilling plants which perhaps were in violation of

the law?

Mr. Choate. I do not think so. I do not think any permit has ever

been received by anyone who built a plant illegally during prohibition.

Senator Barkley. Illegal manufacturing of liquor was not done

by distillers out in the open. 1 ou could not build a recognized dis-

tillery and operate it against the law without being discovered.
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Mr. Choate. I do not think any bootleg distillery was ever con-

verted into a legal one.

Senator Barkley. There were only three or fourâ€”some of them,

it is my recollection, for a number of years were not permitted to

operate at all. Then later, the Treasury or the appropriate authority

authorized a few to begin operations in order to supply a limited sup-
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ply for probably an increasing demand.

Mr. Choate. When prohibition came along, most of the distilleries

were shut down, and half of them were absolutely dismantled, and

some of them actually razed to the ground by their owners. The

rest of them remained dormant until the production of whiskey for

medicinal purposes was authorized again, and then a lot of them

started up making whisky in very limited quantities, as allowed by

their permit and operating 6 weeks or 2 months in the course of a

year.

Senator Barkley. Can you tell from memory how many permits

up to this time have been issued for the manufacture of whisky?

Mr. Choate. Yes; I have it here.

Senator King. You mean since this organization?

Senator Barkley. Yes.

Mr. Choate. There are 192 permits for spirits other than brandy.

Senator Barkley. How many for brandy?

Mr. Choate. One hundred and sixty-nine for brandy. Fruit-

brandy plants are little plants dotted about here and there where the

fruit grows.

Senator Barkley. Are there any permits for both whisky and

brandy?

Mr. Choate. The 192 may contain some people who are author-

ized to make brandy. Of course, under the new code amendment

our permits will be general for any form of distillation that a man

wants to undertake, excepting that there is a special permit for

brandy only, which is exempt from some limitations which are

imposed upon the general permits.

Senator Gerry. Why is there a special permit for brandy?

Mr. Choate. Because the Treasury was anxious not to have the

general distilling permits issued without limitation, to very small

plants. They did not feel that they could properly supervise and

collect the revenue from a great number of miscellaneous small dis-

tilleries for whisky, rum, and so forth. They did feel that they

could deal with the small fruit-brandy man who has a small seasonal

operation while the fruit is in condition to use for distillation, and

so no limitation was necessary in those cases. That is the reason

why a special permit for brandy distillation was devised.

The figures now handed to me show that there are 151 permits for

the distillation of whisky in existence now.

Senator Clark. Could you have filed with the committee and put

into the record a fist by States of the number of licenses granted and

the list of the States as to applications?

Mr. Choate. Of permits?

Senator Clark. For permits; yes.

Mr. Choate. For distillers permits?

Senator Clark. Yes.

Mr. Choate. Certainly. I don't think it will be very enlighten-

ing, because as I say, there was no discretion in us about what we

could do.
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(The following data was subsequently submitted by Mr. Choate.)

FEDERAL ALCOHOL CONTROL ADMINISTRATION DISTILLERY PERMITS

The Code of Fair Competition for the Distilled Spirits Industry, prior to its

amendment on April 5, 1935, limited permits to plant capacity in existence or

under actual process of construction or equipment on the date it took effect,

November 27, 1933; except that the Federal Alcohol Control Administration,
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if it found, after hearing, additional capacity necessary to supply the consumptive

demand for any type of distilled spirits, might grant a permit for such capacity.

In explanation of the application forms shown in this report, form AP-1 was

used in applying for plant capacity in existence on the effective date of the code;

form AP-2, plants in process of construction or equipment on such date; and form

3, new plant capacity, the construction of which was commenced after November

27, 1933. The permits to distill whisky granted on form 3 applications, were all

issued in pursuance of applications filed before the hearing of February 5, 1934,

and were granted as a result of the determination made on the basis of the evi-

dence at that hearing that a limited amount of additional capacity for whisky

was needed. The ordinary whisky permits granted upon later applications were

all issued to applicants who, having proved that they had capacity in existence or

in process of construction on November 27, 1933, were entitled to permits as of

right.

The list does not include permits covering warehousing only, or permits issued

to persons operating the plants of other permittees on leases. Such leases, being

entirely within the control of the lessor-permittees, represent privileges granted

by them rather than the allowance of additional capacity by the Federal Alcohol

Control Administration to the lessees.

Distillery permits

Name and address

Form no.

Kind of spirits

ARIZONA

Dudley Pitts & H. J. Karris: Office. Nogales, Arii.; plant, same...

John F. Burns Office, 1916 Tompkins Avenue, Douglas, Aril.;

plant, same.

ARKANSAS

Nelson Wine & Distilling Co., Inc.: Office, Springdale, Washington

County, Ark.; plant,

Harry Adalian: Office, 1481 West 28th Street, Los Angeles, Calif.;

plant, 1631M West Jefferson Street, Los Angeles, Calif.

Alba Orape & Fruit Co.: Office, 901 Battery Street, San Francisco,

Calif.; plant, 2 miles northwest of Escalon, San Joaquin County,

Calif.

Alta Winery & Distillery: Office, rural route no. 2, box 197, Dlnuba,

Calif.; plant, 2H miles east of Dinuba, Calif.

American Commercial Alcohol Corporation of California: Office,

369 Pine Street, San Francisco, Calif.; plant, Alamo Street, near

Sausalito, Calif.

Mansoor Anton: Offloe, 1101 North Los Angeles Street, Anheim,

Calif.; plant, same.

K. Arakelian, Inc.: Office, Madera, Calif.; plant, same

Associated Farmers Winery. Inc.: Office, Mills, Calif.; plant, Mills,

Sacramento County, Calif.

Baldocchl Bros.: Office, route 2, box 672, Santa Rosa, Calif.; plant,

Bear Creek Vineyard Association: Office, box E, Lodl, Calif.; plant,

near Lodi, Calif.

Frederick W. Becker: Office, 8512 Hays Street, Culver City, Calif.;

plant, i

Bisceglla Bros.; Office, Monterey Road. San Jose, Calif.; plant,

same.

Louis E. Brown: Office, 6193 Roy Street, Los Angeles, Calif.; plant.

140 North San Jose Avenue, Burbank, Calif.

E. P. Cain, doing business as Henrietta Rancho Products Co.:

Office, box 2203, Fresno, Calif.; plant, Peach Avenue, near Cali-

fornia Avenue, Fresno, Calif.

California Fruit & Brandy Co.: Office, 319 Mills Building, San

Francisco. Calif.; plant. Northeast corner Baber Lane and Tulley

Road, Linden District, San Joaquin County, Calif.

California Orape Products Co., Ltd.: Office, 85 2d Street, San Fran-

cisco, Calif.; plant, Ukiah, Calif.

1 Permits canceled.
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California Growers Wineries, Inc.: Office, 417 Patterson Building,

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:39 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Fresno, Calif.; plant, Wahtoke, Fresno County, Calif.

California Mission Vintage Co.: Office, 330 North Mission Road,

Los Angeles, Calif.; plant, same.

California Products Co.: Office, Butler and O Streets, box 1339,

Fresno, Calif.; plant, Butler and O Streets, Fresno, Calif.

California Wineries it Distilleries, Inc.: Office, 315 15th Street, Oak-

land, Calif.; plant, Clovis Avenue, Tarpey Station, 9 miles north-

east of Fresno, Calif.

California Winery, Inc.; Office, 1711-1719 North Spring Street, Los

Angeles, Calif.; plant, same.

Cameo Vineyards Co.: Office, Fresno, Calif.; plant, Clovis Road,

box 2337, Fresno, Calif.

Citrus Juice & Flavor Co., Ltd.: Office, Orange, Calif.; plant, Los

Angeles Boulevard and Bakery Street on United States 101.

Orange. Calif.

Cognac Wineries, Inc.: Office, 4900 San Fernando Road, Los An-

geles; plant, same.

Colonial Grape Products Co. of California: Office 700 Minnesota

Street, San Francisco, Calif.; plant, Elk Grove, Calif.

Commercial Solvents Corporation: Office 230 Park Avenue, New

York City; plant, near the village of Agnew, Calif.

Carlo Coppo: Office, Mlra Loma, Calif.: plant, east side of Pauline

Avenue, H mile south of Marley Avenue, Declei District, San

Bernardino County, Calif.

B. Cribari & Sons: Office, 100 East San Fernando Street, San Jose,

Calif.; plant, Madrone, Calif.

B. Cribari & Sons: Office, 100 East San Fernando Street, San Jose,

Calif.; plant, Las Palmas, Calif.

Cucamonga Pioneer Vineyard Association: Office, Cucamonga, San

Bernardino, Calif.; plant, Haven Avenue, southeast of Cucamonga

Calif.

Tom Davis: Office, 2325M East 114th Street, Los Angeles, Calif.;

plant, same.

Samuol Dewood: Office, 416 North Commercial Street, Inglewood,

Calif.; plant, 418 North Commercial Street, Inglewood, Calif.

Earl Fruit Co.: Office, 85 2d Street, San Francisco, Calif.; plant,

iH miles northeast of Delano, Calif

East-Side Winery: Office, Lodi, Calif.; plant, on Victor Road, 2 miles

south of Lodi, Calif.

Ehrlich Wineries: Office, 921 Chapman Building, 756 South Broad-

way, Los Angeles, Calif.; plant, Cucamonga, Calif.

Elk Grove Fruit Growers Association: Office, Elk Grove, Sacra-

mento County, Calif.; plant, same.

Elk Grove Winery, Inc.: Office, 714 Capital Bank Building, Sacra-

mento, Calif.; plant, Elk Grove, Calif.

Ellena Bros.: Office, south side of Bass Line Building, fa mile west

of Etiwanda, San Bernardino, Calif.; plant, same.

Jos. L. Fainer, dning business as Magoon Vintage Co.: Office, 1621

East Atlantic Street, Los Angeles, Calif.; plant, same.

Florin Winery Association: Office. Florin, Calif.: plant, same

Fruit Industries, Ltd.: Office, 1248 Palmetto Street, Los Angeles,

Calif.; plant, Guasti, Calif.

Fruit Industries, Ltd.: Office, 1248 Palmetto Street, Los Angeles,

Calif.; plant, Lodi, Calif.

Fruit Spirits Corporation: Office, 1341-43 East 17th Street, Los

Angeles, CaMf.; plant, same.

Garden Vineyards Winery & Distillery Co.: Office, route 1, box 83,

Fowler, Calif.; plant, same.

Gate City Distillery, Inc.: Office, R. F. D. 1, box 287, San Bernar-

dino, Calif.; plant, same.

Golden Gate Distilleries: Office, care of Nathan Goldberg, 1025 Wash-

ington Building, Los Angeles, Calif.; plant, 2820 Redoudo Beach

Boulevard", Redondo Beach, Calif.
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Kearney Winery Co., Inc.: Office, rural route no. 8, box 47, Fresno,

Call!.; plant, same.

Peter Khoury: Office, 221 H. W. Hellman Building, Los Angeles,
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Calif.; plant, Las Angeles, Calif.'

F. Korbel & Bros.: Office, Guerneville, Calif.; plant, Korbel Sta-

tion, 2 miles southeast of Oucrneville, Calif.

John J. Kovacevlch: Office, Arvin, Calif.; plant, same

Lacquer Chemicals, Inc.: Office, 624 California, Street, San Fran-

cisco, Calif.; plant, Stege Station, Richmond, Calif.

Peter H. Lint: Office, route 3, box 73, Los Oatos, Calif.; plant, same.

Llvermore Winery, Inc.: Office, Third and Church Streets, Liver-

more, Calif.: plant, same.

Los Angeles Brewing Co.: Office, 1920-2028 North Main Street, Los

Angeles, Calif.; plant, same.

Lucerne Winery, Inc.: Office, room 912 Grifflth-McKenxie Building,

Fresno, Calif.; plant, northeast corner Shaw and Winery Ave-

nues, 8 miles northeast of Fresno, Calif,

Romeo Malatesta: Office, 529 West Broadway, New York City;

Slant, Sanger, Calif,

as. N. and Barney Calliano Marietta, doing business as Marietta

Distillery: Office, box 23, Mira Loma, Calif.; plant, on Belgrave

Avenue, 1W miles south and 1 mile west of Mira Loma, Calif.

Matias B. Martinci (Cucamonga Valley Wine Co.): Office, 1101

East A Street, Ontario, San Bernardino County, Calif.: office,

L. M. Martini Grape Products: Office, Klngsburg, Calif.; plant,

same.

Andrew Mattel: Office, 1104 Mattei Building, Fresno, Calif.; plant,

Malaga, Calif.

John McClure Estate, Inc.: Office, Seventh floor, 724 South Spring

Street, Los Angeles, Calif.; plant, West Sixth Street, Burbank,

Calif.

Mount Tivy Winery, Inc.: Office, 600 Rowell Building, Fresno,

Calif.; plant, Lac Jac, Calif.

""~ 1 Minnesota Street,

lick D. Nicassio: Office, 231 South Central Avenue. Los Angeles,

Calif.; plant, 644 J Street, Colton, San Bernardino County, Calif.

Oeorge Norcla: Office, 1008 San Diego Boulevard, Escondldo,

Calif.; plant, same.

Pacific Brandy Co.: Office, box 474, San Jose, Calif.; plant, Santa

Clara County, Calif.

Pacific Coast Wineries: Office, box 267, Fresno, Calif.; plant, east

corner Ventura and Peach Avenues, Fresno, Calif.

Pacific Wines, Inc.: Office, 218 North Avenue 19, Los Angeles, Calif.;

plant, same.

Padre Vineyard Co.: Office, 845 North Alameda Street, Los Angeles,

Calif.; plant. East Eighth 8treet, between Archibald and Turner

Avenues, Cucamonga, Calif.

Angela Pagani: Office, Glen Ellen, Calif.; plant, same

Frank Palamara: Office, box 111, Roscoe, Calif.; plant, 9325 San

Fernando Road, Los Angeles, Calif.

Edward C. Pettibone: Office, 303 West E Street, Colton, Calif.;

plant, same.

Prima Vista Wine Co.: Office, 731 Bryant Street, San Francisco,

Calif.; plant, comer Front and Hudson Streets, Healdsburg,

Sonoma County, Calif.

Puenta de Madera Winery: Office, 4O0 North Sixteenth Street,

Sacramento, Calif.; plant, Woodbridge, Calif.

Roma Wine Co.: Office, Lodl, Calif.; plant, same ...

Roma Wine Co.: Office, Lodl, Calif.; plant, Manteoa, Calif

San Gabriel Vineyard Co.: Office, 636 South Putney Avenue, San

Gabriel, Calif.; plant, same.

Santa Fe Winery & Distilleries, Inc.: Office, 312 Pershing Square

Building, Los Angeles, Calif.; plant, northwest quarter, lot 150,

Temecula Ranche, Riverside County, Calif.

Santa Lucia Wineries, Inc.: Office, Church and East Avenues,

Fresno, Calif.; plant, same.
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Spanish-American Wines, Inc.: Office, 820 Bank of America Build-

ing, San Diego, Calif.; plant, El Cajon, Calif.

Speas Manufacturing Co.: Office, 2600 Front Street, Kansas City,

Calif.
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Mo.; plant, McKinley Street and Brown Avenue, Sebastopol,

St. George Winery: Office, lot 34, Tulare Avenue, 4 miles east of

Fresno, Calif.; plant, same.

St. Joseph Winery Co.: Office, Fresno, Calif.; plant, 6 miles east of

Fresno, Calif.

Standard Wines, Inc.: Office, San Fernando Road at Elk Street,

Los Angeles, Calif.; plant, same.

A. Q. Steiber: Office, 2216 Arlington Street, Bakersfield, Calif.;

plant, 1 mile south of Southern Pacific R. R. tracks on Fairfax

Road, Kern County, Calif.

Sunset Brandy Co.: Office, Alviso, Calif.; plant, same

Throe Q Distillery Corporation: Office, S335 Melrose Street, Los

Angeles, Calif.; plant, corner of Ontario and San Fernando Boule-

vard, Burbank, Calif.

Tulare Winery Co., Inc.: Office, Tulare, Calif.; plant, same

United Vineyards, Inc.: Office, route 2, dot 187, Herman, Calif.;

plant, same.

Verdemont Fruit Products Corporation, Ltd.: Office, box 292, route

I, San Bernardino, Calif.; plant, Verdemont, San Bernardino.

Calif.

West Coast Winery, Inc.: Office, 11240 Peoria Avenue, Roscoe,

Calif.; plant, same.

Woodbridge Vineyard Association: Office, Lodi, Calif.; plant, Elk

Grove, Calif.

Grant Alba Young: Office, 490 South Santa Fe Street, Hemet, Calif.;

plant, same.

Donlevy Distilling Corporation: i Office, 3933 Goldfinch Street,

San Diego, Calif.; plant, Rough and Ready Island, Stockton,

Calif.

Pietro Ferro Vintage Co.:' Office, 4101 Whiteside Avenue, Los

Angeles, Calif.; plant, same.

R. Martini Wine Co.:' Office, 643 Front Street, San Francisco,

Calif.; plant 8 miles northwest of Santa Rosa post office, Sonoma

County, Calif., on Vineville Road.

Louis Fashauer, Sr., & Sons: > Office, Elk, Mendocino County,

Calif.; plant, same.

Henry A. Jacobs:' Office, 111 Sutter Street, San Francisco, Calif.;

plant, 2H miles southwest of Orange Cove, Fresno County, Calif.

A. G. Anticevich:' Office, 2690 Park Avenue, Santa Clara, Calif.;

plant, same.

Scatena Bro. Wine Co.:1 Office, Healdsburg. Calif.; plant, M mile

northwest, of Healdsburg post office, Sonoma County on Grove

Street, Healdsburg, Calif.

Jack I. Drngna:1 Office, box 138 Puente, Calif.; plant, Dragna Ranch

and Vineyard, Puente, Calif.

Abraham Schorr <Si Philip Levin:1 Office. 812 Buchanan Street, San

Francisco. Calif.; plant, St. Helena, Calif.

A. G. Stoiber:' Office, 2216 Arlington Street, Bakersfield, Calif.;

plant 1 mile south of Southern Pacific Railroad tracks on Fairfax

Road, Kern County, Calif.

Oeorgie H. White:Â» Office, Mountain View, Calif.; plant, same

James Stafford: > Office, rural route 2, box 581, San Marcos, Calif.;

plant, same.

Southern California Distilleries, Ltd.:' Office, 11420Briggs Avenue,

Hawthorne, Calif.; plant, same.

John T. Basom:' Office, 8512 Hays Street, Culver City, Calif.; plant,

same.

Angelus Wine 6c Distillery Corporation:1 Office, care of S. Santilli,

129 West Second Street, Los Angeles, Calif.; plant, 2700 San

Fernando Road, Los Angeles, Calif.

Black Wolf Distillery: Office, 309 Wilda Building, Denver, Colo.;

plant, same.
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CONNECTICUT

Ernest C. Alderman: Office, R. F. D. Unionville, Conn.; plant,
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Burlington, Conn.

Joseph C. Choti: Office, Wallingford, Conn.; plant, same...

Connecticut Distilleries, Inc.: Office, Nashs Corners, Westport,

Conn.; plant, same.

Haddam Distillers Corporation: Office, Moodus, Conn.; plant, same

David Hayes: Office, Amston, Conn.; plant, same - |

8tephen J. Reynolds: Office, Scribner Avenue, R. F. D. I, South

Norwalk, Conn.; plant, same.

Joseph C. Choti1: Office, Wallingford, Conn.; plant, same..

W. I. Sutcliff': Office, 176 Broadway, New York City; plant, Oay-

lonIsville. Conn.

DILAWARK

Delmar Distilleries Corporation: Office, 70 Morlot Avenue, R. F. D.

1, Fairlawn, N. J.; plant, Deemer Heights, Del.

Diamond State Distilling Co., Inc.: Office, 75 West Street, New

York, N. Y.; plant, Dover, Del.

Interstate Distillers, Inc.: Office, 800 Citizens Bank Building,

Wilmington, Del.; plant, 3d and Qreenhill Avenue, Wilmington,

FDel.

Delmar Distilleries Corporation': Office, 70 Morlot Avenue, R. F. D.

1, Fairlawn, N. J.; plant, Deemer Heights, Del.

California Packing Corporation: Office, 101 California Street, San

Francisco, Calif.; plant, Honolulu, Hawaii.

Hawaiian Fine Liquor s, Ltd.: Office, 82 Merchant Street, Honolulu,

Hawaii; plant, Kapiolani Boulevard, Honolulu, Hawaii.

Hawaiian Okolebao Distilleries: Office, Quinn Lane, Honolulu,

P Hawaii; plant, same.

Maui Pineapple Co., Ltd.: Office, Paia, Maul, Hawaii; plant,

Kahului, Maul, Hawaii.

ILLINOIS

The American Distilling Co.: Office, 135 East 42d Street, New York

City; plant, between South Front Street and Illinois River,

Pekin, HI.

Century Distilling Co.: Office, Erie and Crowell Streets, Peoria,

111.; plant, same.

Commercial Solvents Corporation: Office, 230 Park Avenue, New

York City; plant, foot of Darst Street, Peoria, 111.

Jo Daviess County Distillery: Office, 2170 Central Avenue, Du-

buque, Iowa; plant, Galena, III

Kapantais & Co, Inc : Office, 715 South Halsted Street, Chicago,

III; plant, same

Penn-Maryland Corporation: Office, 52 William Street, New York,

N. Y.; plant, Clark Street, Peoria, 111

Rock River Distillery, Inc : Office, Dixon, 111; plant, same ...

Frank Sampson: Office, 310 Columbia Avenue, corner West Locust

Street, Belvidere, III.; plant, same

Hiram Walker & Sons, Inc.: Office, 510 Jefferson Hotel, Peoria, 111;

plant, 3108-3116 North Adams Street, Peoria, 111.

Hiram Walker & Sons, Inc.; Office, 510 Jefferson Hotel, Peoria, 111.;

plant, foot of Edmund Street, Peoria, III.

Harry H. Graham:1 Office, 857 First National Bank Building,

Chicago, 111.; plant, same.

Edwin Lehmann:' Office, 701 Lehmann Building, Peoria, 111.;

plant, Pooria, 111.

INDIANA

Commercial Solvents Corporation: Office, 230 Park Avenuo, New

York City; plant, 1331 South 1st Street, Terre Haute, Ind.

Kapantais & Co., Inc.; Office, 105 West Monroe Street, room 1121,

Chicago, 111.; plant, northwest corner Carroll and Holliday Streets,

Michigan City, Ind.

Krogman Distilling Co., Inc.: Offices, Tell City, Ind.; plant, same..

Merchants Distilling Corporation: Office, 1535 South First Street,

Terre Haute, Ind.; plant, same.
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James Walsh & Co., Inc.: Office, Greendale, Lawrenoeburg Post

Office, Ind.; plant, Probasco Avenue and Big Four R. R., Oreen-

dale, Lawrenoeburg Post Office, Ind.
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Hammond Distilleries, Inc.:1 Office, 5009 Calumet Avenue, Ham-

mond, Ind.; plant, same.

KENTUCKY

Allied Brewing & Distilling Co., Inc.: Office, 192 Kind Street,

Brooklyn, N. Y.; plant, "Old Hermitage Distillery", Frankfort,

Ky.

The American Medicinal Spirits Corporation: Office, Seventh and

Bernheim Lane, Louisville, Ky.; plant, M mile south of city of

Louisville, Ky.

The American Medicinal Spirits Corporation: Office, Seventh and

Bernheim Lane, Louisville, Ky.; plant, Twenty-eight and

Broadway, Louisville, Ky.

Bardstown Distillery, Inc.: Office, 100 West Tenth Street,

Wilmington, Del.: plant, 2Mo miles northwest of Bardstown, Ky.

J. A. Barry Distillery Co.: Office, 22d Street and Tyler Avenue,

Louisville, Ky.; plant, Ekron, Meade County, Ky.

James B. Beam Distilling Co.: Office, Clermont, Ky.; plant, same.

Bernheim Distilling Co.: Office, 17th and Breckenridge Streets,

Louisville, Ky.; plant, same; registered distillery no. 1.

Bernheim Distilling Co.: Office, 1701 West Breckenridge Street,

Louisville, Ky.; plant, 17th and Breckenridge Streets, Louisville,

Ky.; registered distillery no. 2.

Blair Distilling Co.: Office, 603 Fox Theatre Building, Detroit,

Micb.; plant, Chicago, Marion Co., Ky.

Bonnie Bros.: Office, 35th Street and Tyler Avenue, Louisville,

Ky.; plant, same.

The Brown Forman Distillery Co.: Office, 1808 Howard Street,

Louisville, Ky., plant, same.

Buffalo Springs Distilling Co.: Office, Stamping Ground, Ky.;

plant, Stamping Ground, Scott County, Ky.

Churchill Downs Distillery Co.: Office, Louisville, Ky.; plant,

Smiths Station, Nelson County, Ky.

Combs Distilling Co., Inc.: Office, Frankfort, Ky.; plant, Taylor-

ton, Woodford County, Ky.

Cummins Distilleries Corporation: Office, 626 West Main Street,

Louisville, Ky.; plant, Athertonvillc, Ky.

The Dant Distillery Co.: Office, Dant, Marion County, Ky.; plant,

same.

Dant & Head Distilling Co.: Office, 612 Republic Building, Louis-

ville, Ky.; plant. Gethsemnne, Nelson County. Ky.

Daviess County Distilling Co., Inc.: Office, Owensboro, Ky.; plant,

same.

Dowling Bros. Distilling Co.: Office, Burgin, Ky.; plant,same

Frankfort Distilleries, Inc.: Office, Fifth Floor Columbia Building,

Louisville, Ky.; plant, Dixie Highway, Louisville, Ky.

Frankfort Distilleries, lpc: Office, Sixth Floor Columbia Building,

Louisville, Ky.; plant, 1033 Story Avenue, Louisville, Ky.

W. A. Gaines & Co.: Office, 60 Broadway, New York, N. Y.; plant,

on Glenn Creek, Woodford County, Ky.

General Distillers Corporation of Kentucky: Office, Louisville, Ky.;

plant, Mellwood and Frankfort Avenues, Louisville, Ky.

Glencoe Distillery Co.: Office, 723 South 26th Street, Louisville,

Ky plant, same.

Glenmore Distilleries, Inc.: Office, 711 Brent Street, Louisville,

Ky.; plant, Hardinsburg Road, Ownesboro, Ky.

Ralph Greenbaum Distillery Co.: Office, Frankfort, Franklin

County, Ky.; plant, Midway, Woodford County, Ky.

Hoffman Distilling Co., Inc.: Office, Lawrenoeburg, Ky.; plant,

Independent Distillers of Kentucky, Inc.: Office, Bardstown, Ky.;

plant, same.

Kentucky Products: Office, 120 South La Salle Street, Chicago, 111.;

plant, Hobbs, Ky.

Kentucky Products: Office, 120 South La Salle Street, Chicago, 111.;
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Tom Moore Distillery Co.: Office, Bardstown, Ky.: plant, same
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C. P. Moorman & Co.: Office, 60S West Liberty Street, Louisville,

Ky.; plant, 15th Street and Bemheim Lane, Louisville, Ky

New England Distilling Co., Inc.: Office, 115 Pike Street, Coving-

ton, Ky.; plant, same.

Old Joe Distilling Co.: Office, Lawrenceburg, Ky.; plant, same

Old Kennebec Distillery Co.: Office, Franklort, Ky.; plant, Kenne-

bec Station, Franklin County, Ky.

Old Kentucky Distillery: Office, Columbia building, Louisville,

Ky.; plant, 18th Street Road, Louisville, Ky.

Old Lewis Hunter Distillery Co.: Office, 112 Esplanade, Lexington,

Ky.; plant, Lair, Harrison County, Ky.

James E. Pepper & Co., Inc.: Office, Lexington, Ky.; plant, lt

mile west of city of Lexington, Ky.

H. E. Pogue Distillery Co.: Office, 8 South Michigan Avenue, Chi-

cago, III; plant, Maysville, Ky.

The John Poindexter Distilleries Co.: Office, Cynthiana, Ky.; plant,

Poindexter, Ky.

Klpy Bros. Distillers, Inc.: Office, Lawrenceburg, Ky.; plant, Ty-

rone, Ky.

T. W. Samuels Distillery: Office, 1212 Keith Building, Cincinnati,

Ohio; plant, Deatsville, Nelson Co., Ky.

Geo. T. Stagg Co.: Office, Frankfort, Ky.; plant, Leestown Turn-

pike, 1 mile north of Frankfort, Ky.

Stitzel Weller Distillery, Inc.: Office, 1033 Story Avenue, Louisville,

Ky.; plant, between Madison Drive and Tucker Lane, Shively,

K. Taylor Distilling Co., Inc.: Office, 216 West Main Street, Frank-

fort, Ky.; plant, Forks of Elkhorn, Franklin Co., Frankfort, Ky.

Taylor & Williams, Inc.: Office, Yellowstone Gardens, Louisville,

Ky.; plant, 7th Street Road, 4 miles from Louisville, Ky.

Thixton Distilling Co., Inc.: Office, Henderson, Ky.; plant, someâ€”

WaterfUl <fc Frazier, Inc.: Office, Lawrenceburg, Ky.; plant, Tyrone,

Ky.

John A. Wathen Distillery Co.: Office, 328 South 6th Street, Louis-

ville, Ky.; plant, Lebanon, Ky.

John P. Dant Distillery Co., Inc.: Office, 901 West Broadway, Louis-

ville, Ky.; plant, Meadowlawn, Jefferson Co., Ky.

Nick Bobick & Orville Blair:> Office, Cumberland, Ky.; plant,

American Commercial Alcohol Corporation: Office, 405 Lexington

Avenue. New York, N. Y.; plant, Oretna, La.

Commercial Solvents Corporation: Office, 230 Park Avenue, New

York, N. Y.; plant, River Road, Harvey, La.

Commercial Solvents Corporation: Office, 230 Park Avenue, New

York, N. Y.jplant, Westwego, La.

Florida Frjiit Wine & Distilling Co.: Office, 2462 North Palafox

Street, Pcnsaeola, Fla.t plant, Houma, La.

Penn-Maryland Corporation:' Office, 52 William 8treet, New York

City; plant. Broadway and Coliseum Streets, New Orleans, La.

Cuban-American Distilleries, Inc.:' Office, 100 Poydras Street, New

Orleans, La.; plant, 3200 Chartres Street, New Orleans, La.

Sterling Sugars, Inc.:' Office, Franklin, La.; plant, same

Great Southern Distilling Co., Inc.:' Office, Chartres and Piety

Streets, New Orleans, La.; plant, same.

MARYLAND

American Medicinal Spirits Corporation: Office, Seventh and Bern-

helm Lane, Louisville, Ky.; plant, Russell and Alluvion Streets,

Baltimore, Md.

Baltimore Pure Rye Distilling Co.: Office, Sollers Point Road,

Dandalk, Md.; plant, same.

Elk Forge Distillery, Inc.: Office, Elk Mills, Md.; plant, same

Frankfort Distilleries, Inc.: Office, Fifth floor Columbia Building,

Louisivlle, Ky.; plant, 200 Kresson Street, Baltimore, Md.

Frankfort Distilleries, Inc.: Office, 200 North Kresson Street, Balti-

more, Md.; plant, same.
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Maryland Distillery. Inc.: Office, 1400 Mercantile Trust Building,

Baltimore, Md.; plant, Relay, Md.

Monumental Distillers, Inc.: Office, 100 West Fayette Street, Balti-
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more, Md.; plant, Monumental Avenue, Lansdowne, Md.

Old Maryland Rye Distilling Co.: Office, 725 Investment Building,

Washington, D. C; plant, Laurel, Md.

Owings Mills Distillery, Inc.: Office, Owings Mills, Baltimore

County,Md.; plant, same.

Trimble Distilling Co.: Office, 1420 Walnut Street, Philadelphia,

Pa.; plant, Westminster, Carroll County, Md.

Thomas Ward Distilling Co.: Office, Westminster, Md.; plant,

same.

Frank L. Wight Distilling Co.: Office, Qlllet Building, Light and

Redwood Streets, Baltimore, Md.; plant, Lorely, Md.

Winand-PikesviUe Distillery Co.: Office. 214 Fidelity Building,

Baltimore, Md.; plant, Winans Road, Fikesville, Md.

Palmer Lee Hall:' Office, South Boston, Va.; plant, Sandy Hook,

Md.

Big Four Distilleries, Inc.:' Office, 2500 Baltimore Trust Building,

Baltimore, Md.; plant, Dundalk, Md.

Westminster Distillery Co. of Maryland, Inc.:' Office, Equitable

Building, Baltimore, Md.; plant. Tannery, Carroll County, Md.

A. & a. J. Caldwell, Inc.: Office, 735 Exchange Building, Boston,

Mass.; plant, Merrlmac Street, Newburyport, Mass.

Clinton Distilleries Corporation: Office, Clinton, Mass.; plant,

same.

Felton Si Son, Inc.: Office, 516-36 East Second Street, South Boston,

Mass.; plant, same.

C. H. Graves it Sons Co.: Office, 35 Hawkins Street, Boston, Mass.;

plant, same.

New England Alcohol Co.: Office, Everett, Mass.; plant, Avenue A

oft Chemical Lane. Everett, Mass.

New England Distillers, Inc.: Office, Clinton, Mass.; plant, same..

Old Medford Rum Distillery, Inc.: Office, Box 252, Wakefield,

Mass.; plant, Wakefield, Mass.

H. Porter Distilling Co., Inc.: Office, 1341 Main Street, Agawam,

Mass.; plant, same.

Readrille Distilleries, Inc.: Office, Metropolitan Theater Building,

260 Tremont Street, Boston, Mass.; plant, 40 Sprague Street,

Readville, Mass.

MICHIGAN

Frank H. Burkhart: Office, 327 Allen Street NW., Grand Rapids,

Mich.; plant, Benton Harbor, Mich.

R. Cummins & Co., Inc.: Office, 1980 Penobscot Building, Detroit,

Mich.; plant, Angell Street and N. C. R. R., Battle Creek, Mich.

Plymouth Distilleries, Inc.: Office, Plymouth, Mich ;plant, same..

Trenton Valley Distillers Corporation: Office, 584 Penobscot Build-

ing, Detroit, Mich.; plant, Trenton, Mich.

MINNESOTA

Northwestern Distilleries, Inc.: Office, Shakopee, Minn.; plant,

Appleton Distilling Co.: Office, Old Appleton, Mo.; plant, same....

Geo. W. Johnson & Chas. L. Grover:' Office, 1M miles north and

west of Edperton, Mo.; plant, same.

McCormicks Mercantile & Distillery Co.:' Office, Waldron,

Platte County, Mo.; plant, same.

Missouri Liquor Corporation: Office, 1509-11 Franklin Avenue,

St. Louis, Mo.: plant, same.

Old Franklin Distillery, Inc.: Office. Labadie. Mo.; plant, same....

Old Holladay Distillery Co.: Office, Werton, Mo.; plant, same

Riley F. Robertson: Office, Robertson Apartments, Joplin, Mo.;

plant, southeast of Joplin, Mo.

Israel Teitclbaum:' Office, 5530-a Easton Avenue, St. Ixiuis, Mo.;

plant, same.

Jack Daniel Distilling Co.' Office, room 1001, 506 Olive Street, St.

Louis, Mo.; plant, 4050-4-60 Duncan Avenue, St. Louis, Mo.

Stoddard County Distilling Co.:' Office, Kinder, Mo.; plant, same
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Na

1 address

Yellowstone Distilleries, Inc.: Office, 501-511 Broadway, Red Lodge,

Mont.; plant, Red Lodge, Mont.

NEW JERSEY
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Baldwin Dew Distilling Co.: Offices, 1H miles from Sparta, Sussex

County, N. J.; plant, on road from Sparta to LaFayette. 1H miles

from Sparta, N. J.

Abe C. Barker: Office, Vincentown, N. J.; plant, same

Barker Distillery, Inc.: Office, 7-0-11 Evergreen Avenue, Neptune,

N. J.; plant, same.

Brandy Distillers, Inc.: Office, 838 Broad Street Bank Building,

Trenton, N. J.; plant, Kuser Avenue and Kuser Road, R. F. D , 7,

Trenton, N. J.

James D. Courtney: Office, R. F. D. 2, Hightstown, N. J.; plant,

Applogarth and Prospect Plains Road, Hightstown. N. J.

Distilled Liquors Corporation: Office, 265 Greenwich Street, New

York, N. Y.; plant. Broad and Church Streets. Flemington, N. J.

Eagle Distillery Co., Inc.: Office,420 George Street, New Brunswick,

N. J.; plant, 345-347 Delovan Street, New Brunswick, N. J.

Fairfield Production Corporation: Office. 41 Atlantic Street, Bridge-

ton, N. J.; plant, Upper Deerfield, N. J.

Freehold Distilling Co.: Office, Freehold, Monmouth County, N. J.;

Slant, east side Manalapan Avenue. Freehold, N. J.

n A. Guhl: Office, rural route no. 4. Trenton. N. J.; plant, same.

Isaac Corwin Harvey & Frederick Levi Harvey: Office, Mount Free-

dom, N. J.; plant. Northeys Comer, Mount Freedom. N. J.

Laird <fc Co., Inc.: Office, Scobevville, Monmouth County, N. J.;

plant, Scobeyville. N. J. and Hazlet, N. J.

Lord Stirling Distilleries, Inc.: Office, Pittstown, N. 1: plant,

Kings, N. J.

Morris County Distillery, Inc.: Office. 282 Main Street, Orange,

Essex County, N. J.; plant, Millbrook Road, Dover, N. J.

New Jersey Apple Growers, Inc.: Office, residence of nerbert Cot-

trell, rural route no. 1, Mntawan, N. J.; plant, Browntown, N. J.

New Jersey Distillers: Office, 110-111-112 Pennington Street, New-

ark, N. J.; plant, same.

Old Bergen Distilleries, Inc.: OflSce, Thirty-first Street, North Ber-

gen, N. J.; plant, same.

Oldetvme Distillers, Inc.: Ofllce, 122 East 42d Street, Now York,

N. Y.; plant. 2323 Blanchard Street. Newark, N. J.

Manning Patrick: Office, Patrick's Corner, New Brunswidk, N. J.;

plant, same.

Rancocas Distilleries, Inc.: Office, 508 Broadway, Stevens Building.

Camden, N. J.; plant, intersection of Marne Highway, Route

S. H. S. 41 and Pennsylvania R. R., Maple Shade, N. J.

Read Applejack Distillery: Office, 60 Park Place, Newark, N. J.;

Plant, Blairstown, N. J.

Rockland Distilling Co.: Office, 74 Hudson Avenue, Tenafly, N. J.;

plant, same.

Clarence Smith: Ofllce, Phillipsburg, N. J.; plant, Ridge Road,

Harmony Township, N. J.

Sussex County Distillery Co., Inc.: Office, 9 Main Street, Sussex,

N. J.; plant, tiuarryville, Wantage Township, Sussex County,

N. J.

St. Croix Distilling Co., Inc.: Ofllce, 26 West 43d Street, New York,

N. Y.; plant, Garwood. N. J.

Van Derveer Distillery Co.: Office, State Highway 33, Township

Manalapan, Monmouth County, N. J.; plant, same.

Wickner-Dall Vechla Disttlling Co., Inc.: Office, Haskell, N. J.;

plant, same.

Glen Gardner Distilling Corporation: Â» Office, care of Petersen,

Steiner <5i Kahan, 11 West 42d Street, New York, N. Y.; plant,

Changewater, Warren County, N. J.

Abbott's Brandy Co.:> Office, Cape May City, N. J.; plant, Lower

Township, Cape Mav County, N. J.

Bryant Distilleries:1 Office, 24 Branford Place, Newark, N. J.; plant.

Main Street, Succusanna, N. J.
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Name and address

NEW Mexicoâ€”continued

Dufly Malt Whiskey Corporation: Office, 23 Naylon Building,

Buflalo, N. Y.; plant, Waterloo, N. Y.

Dutchess County Cider Corporation: Office, village of Pleasant Val-
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ley, N. Y. plant, West Road, Pleasant Valley, N. Y.

Flelscnmann Distillery Corporation: Office, 595 Madison Avenue,

New York City; plant, Charles Point, Peeksklll, N. Y.

Green County Fruit Distillery, Inc.: Office, Depot Street, Catskill,

N. Y.; plant, same.

Hendrick Hudson Distilleries, Inc.: Office, 22 East Fourtieth Street,

New York, N. Y.; plant, Valatie, N. Y.

Harry D. Morgan: Office, Amenia, N. Y.; plant, North Street,

Amenta, N. Y.

John F. McMuUen: Office, Pigeon Hill Road, Middle Hope, N. Y.;

plant, same.

New York Distillers Corporation: Office, 7 Van Brunt Street, Brook-

lyn, N. Y.: plant, same as above and 247 Park Avenue, New York

City.

O-Neh-Da Vineyard & Distillery, Inc.: Office, "Bishop Farm",

Conesus, N. Y.; plant, Academy Street and West Avenue, Naples,

N. Y.

Georges Rouelet Wines Corporation: Office, Hammondsport, N. Y.:

plant, Hammondsport, N. Y. and Forty-second Street, New

York.

Syrup Products Co., Inc.:' Office, 82 Wall Street, New York City;

plant, Yonkers, N. Y.

Old Haviland Distillery, Inc.:1 Office, 2888 Grand Concourse, Bronx,

N. Y.; plant, 2323 Haviland Avenue, Bronx, N. Y.

H. M. McCord Corporation:1 Office, 100 East 42d Street, New

York City; plant, Afton, Chenango County, N. Y.

H. M. McCord Corporation:' Office, 100 East 42d Street, New

York City; plant, Afton, Chenango County, N. Y.

The American Vineyards Corporation: Offloe, 2626 Hamilton Ave-

nue, Cleveland, Ohio; plant, same.

Bedford Distilling Co.: Office, Wenso Drive, Bedford, Ohio; plant,

south end of Wenso Drive, Bedford, Ohio.

Clifton Distilling Co.: Office, 2500 West 25th Street, Cleveland,

Ohio; plant, same.

Lynchburg Distillery Co.: Office, 630 Sycamore Street, Cincinnati,

Ohio; plant, Lynchburg, Ohio.

Middlotown Distilling Corporation: Office. 1200 Mahoning Bank

Building, Youngstown, Ohio; plant, Four Mile Run Road.

Youngstown, Ohio.

Penn-Maryland Corporation: Office, 7818 Anthony Wayne Avenue,

Cincinnati, Ohio; plant, same.

The Salmar Co.: Office, 2185 East 14th Street, Cleveland, Ohio;

plant, 1829-1833 Central Avenue, Cleveland, Ohio.

Siegfried Loewenthal Co.: Office, 101 High Street, Cleveland, Ohio;

plant, 2480 Canal Road, Cleveland, Ohio.

Virginia Distilling Co.: Office, 526 Cherry Avenue, Canton, Ohio;

plant, 745 Ross Avenue NE., Canton, Ohio.

The Great Northern Distilleries, Inc.1: Office, Fostoria, Ohio; plant,

same.

Ohio Distillery Co.1: Office, Chesapeake, Ohio; plant,

Columbia Distilleries, Inc.: Office, Salem, Oreg.; plant, same

(Present mailing address, 464 Pittock Block, Portland, Oreg.)

Hood River Distillers, Inc.: Office, Hood River, Oreg.; plant,

H. L. Peake and E. J. Hoover: Office, 932 Southeast Morrison

Street, Portland, Oreg.; plant, Carver, Oreg.

PENNSYLVANIA

American Distilling Co.: Office, 135 East Forty-second Street, New

York, N. Y.; plant, Delaware and Tasker Avenues, Phila-

delphia, Pa.

Bridgewater Distilling Co.: Office, Mulberry 8treet and Wolf Lane,

West Bridgewater, Pa.; plant, Bridgewater, Pa.

Continental Distilling Corporation: Office, 260 South Broad Street,

Philadelphia, Pa.; plant, Snyder and Swanson Streets, Pbiladel-
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Kind of spirits

virgin islandsâ€”continued

Santa Cruz Distillers: Office, Christiansted, St. Croix, Virgin Is-
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lands; plant, Estate Hermon Hill, Christiansted, St. Croix, Virgin

Islands.

The Virgin Islands Co.: Office, Christiansted, St. Croix. Virgin

Islands; plant, same.

Belle Meade Products Co.: Office, Belle Meade, Va.; plant, same

A. Smith Bowman: Office, Sunset Hills, Va.; plant, same

The Blue Rilge Mountain Distilleries, Inc.: Office, Front Royal,

Royal. Va.; plant, same.

Hickory Town Distilling Co.: Office, Hanover, York County, Pa.;

plant, Charlottesville, Va.

L. V. Kite: Office, Stanley, Va.; plant, same

Koinor Distilling Co.: Office, on Hermitage Road and R. F. & P.

R. R., Richmond, Va.; plant, same.

R. P. P. Moclewski: Office, Charlottesville, Va.; plant, Dale Street,

Charlottesville. Va.

Old Dixie Distilling Co.: Office, Richmond, Va.; plant, o miles south

of Richmond, on Richmond-Petersburg Pike, Chesterfield County,

Va.

Pomell, Inc.: Office, care of F. Vernon Foster & Co., 50 Broadway,

New York City; plant, Ridgewood Orchard, Winchester, Va.

Shenandoah Valley Distilling Co.: Office, Timberville, Va.; plant,

same.

Virginia Distillery Corporation: Office, Dumbarton, Va.; plant,

same.

Virginia Fruit Biandy Distilling Corporation: Office, Toler Street,

South Richmond. Va.; plant, Croret. Va.

Waynesboro Cold Storage Corporation: Office, Short Street ind

C. & O. tracks, Wavnesboro, Va.: plant, same.

Wheeling Ice A Stor.we Co.:' Office, Wheeling. W. Va.. plant, Win-

chester, Va.

Wheeling Ice & Storage Co.:' Office, Wheeling, W. Va.; plant,

Waynesboro, Va.

Wheeling Ice & Storage Co.:' Office, Wheeling, W. Va.; plant,

narrisonburg, Va.

C. C. Furr and 1. N. Kerr:' Office, Broad Run, Va.; plant, same

T. H. Maddux:' Office, Marshall, Va.; plant, near Markham, Va_.

Mr. V. S. Bushone: 1 Office. Leesbure, Va.; plant, near Leesburg,

Va.

Ole Virginny Fruit Distilleries:Â» Office, Waynesboro, Va.; plant,

same.

WASHINGTON

Gilmak Brewing & Distilling Corporation: Office, 1006 Securities

Building, Seattle, Wash.; plant, 2501 Elliott Avenue, Seattle,

Wash.

Golden Pine Distilling Co.: Office, Port Hadlock, Wash.; plant,

same.

Barney B. Lustig: Office, 751 iOth Avenue, North Seattle, Wash.;

plant, Everett, Wash.

Northwest Distilleries, Inc.: Office, 1522 Northern Life Tower,

Seattle, Wash.; plant, 1733 Westlake Avenue, North Seattle,

Wash.

F. B. Wright, sole owner of Wright Winery: Office, 3317 Colby Ave-

nue, Everett, Wash.; plant, same.

P. Llvinsrston Barnes:' Office. 2328 10th Avenue, N , Seattle, Wash.;

plant, Everett, Wash.

WISCONSIN

: Office, Grafton, Wis.; plant. Hamilton,

Green Bay, Wis.; plant, Preble,

Office, Plymouth, Wis.; plant,

Cedar Creek Distillery, Inc.

Wis.

Hall's Distillery, Inc.: Office.

Brown County, Wis.
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Mr. Choate. We did not see any particular way of doing it, and it

did not occur to us as especially desirable. After all, the function of

the F. A. C. A. is only secondarily for the benefit of the industry.

Primarily, it is for the benefit of the country at large, and the con-

sumer.

The Chairman. All right, Mr. Choate. Thank you very much.
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(Mr. Choate's statement referred to in the testimony is as follows:)

The Federal Alcohol Control Administration was set up to administer the

codes of the six alcoholic beverage industriesâ€”the distillers, rectifiers, brewers,

wholesalers, wine producers, and importers. These codes, which cover every

section of the field except that of retail sales, omit the usual labor provisions,

which are contained in separate codes administered by the National Recovery

Administration.

The main purposes of the six Federal Alcohol Control Administration codes,

numbered without reference to their relative importance, were as follows:

(1) Protection to the consumer against deception by false advertising, mis-

branding, and so forth.

(2) Prevention of improper trade practices, such as commercial bribery,

control of retail outlets by manufacturers or wholesalers, guarantees against

price decline, and the purchase of business by offers of premiums and the like.

(3) Prevention and control of excess productive capacity and excess import.

(4) Protection of State liquor laws.

(5) Strict limitation of bulk sales as a necessary protection to all regulative

measures.

(6) Price control, by establishing open price posting, preventing sales at prices

not posted, and declaring ineffective posted prices which are oppressively high or

destructively low.

(7) Acquisition, by required reports, etc., of accurate information.

The intent of the codes, as we have understood it, was that these purposes

should be attained, as far as possible, by the action of the industries themselves,

self-policed by their own code authorities.

The primary task of the Administration accordingly was the organization of the

code authorities. This was of extraordinary difficulty because the six industries

were virtually new, and had attracted into their ranks vast numbers who, without

real knowledge of any of the businesses, thought of them as a certain means to

swift enrichment. Few, if any, well-established trade associations existed,

except among the breweTs. The distillers, rectifiers, and importers, being

relatively few, were organized with relative ease, and began to function com-

paratively soon. The wholesalers presented extreme difficulties. The sales of

tax stamps indicated that there were 20,000 of them, which fortunately turned out

out to be an overestimate. The wholesalers who dealt in brewing products

were at swords points with those who sold wines and liquors. Alleged associa-

tions, purporting to be national, sprang up on every side, and submitted plans

for organization. None seemed to have substantial following, and many were

suspected of being racketeers. It was finally found necessary to send out in

circuits throughout the United States seven teams of representatives from this

office, who, after consultation with advisers selected from the known respectable

wholesalers in each wet State, held separate conventions for the beer dealers

and liquor dealers in each, and thus secured the fair election of really represen-

tative regional boards, and through them of an adequate code authority.

This campaign of organization took many weeks of careful planning. The

setting up of the Wine Code Authority presented almost equal difficulties, be-

cause of the wide separation in locality, and diversity of interest, between the

western and eastern producers. These difficulties also have been overcome, and

the Wine Code Authority and regional committees are now functioning.

All of this, and indeed all the work of the Federal Alcohol Control Administra-

tion was seriously delayed by the operation of the import quota system. Under

that system, in order to import, the importer had to receive not only the general

permit to engage in the business required by the importers code, but also a specific

permit, issued under the importers marketing agreement, allowing him to import

particular goods up to an amount allotted him as his share of the total import

allowed from each country. The quotas from each country, set by the Secretaries
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of the Treasury and of Agriculture, had thus to be divided among the applicants

in accordance with their needs. This task was committed, by the marketing

agreement, for the first period, to a committee of two composed of the Director

and Mr. Ray Miller, and thereafter to the Federal Alcohol Control Administra-

tion. It proved an impossible undertaking. More than a thousand persons (as

against a few score preprohibition importers) sought permits, stating needs ex-
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ceeding all previous imports many times over. The statements were pure guess-

work, none having business experience to base them on. The hopeless attempt

to do justice in this distribution occupied nearly all the time of the director and

much of the time of the whole staff during the first 4 months. Throughout that

time the office was swamped daily with hundreds of exasperated importers and

their representatives. The system produced infinite complaint and satisfied no-

one. It is my belief that no system can ever be devised under which quotas can

be justly divided. The system, however, did prevent the enormous excess im-

port which would otherwise have undoubtedly resulted from the initial rush into

the business, but the suspension of the quota system, announced only as tempo-

rary, stimulated a flood of imports, which filled the bonded warehouses with a

mass of products which has ever since plagued the industry with distress sales.

Much of this will probably never be withdrawn.

A fundamental task which has occupied the time of the Federal Alcohol Control

Administration from the outset has been the organization of the permit system.

Permits to engage in the industries were originally required by the codes for the

distillers, rectifiers, and importers, were not required for the brewers or for the

wholesalers of brewery products, and were required for the wine and liquor whole-

salers and for the wine producers only when the Administration should so order.

For several months, it was expected and hoped that this power to require the

issuance of permits would never have to be exercised. After the code authorities

for the wholesalers and for the wine industry became active, however, an insistent

demand developed from both for the application of the permit system to both

industries. Resolutions expressing this deeire were received from nearly all the

regional boards of both the wholesalers of wine and liquor and those of brewery

products, and from both western and eastern committees of the wine producers.

To comply with the request of the brewery wholesalers required a code amend-

ment. A hearing on this was accordingly set, and no serious opposition having

been manifested, an amendment was recommended to the President, and signed

by him. In view of this surprising and practically unanimous demand, the

Federal Alcohol Control Administration directed that permits be required, and

neither then nor since has any substantial objection been expressed.

To bring the industry members under permits without hardship, it was neces-

sary, in each case, to issue blanket general permits to all, expiring on set dates.

While these were in force, the wine producers were required to file applications,

giving information from which their character could be determined. These

applications were then checked with the records of the Alcohol Tax Unit and the

Department of Justice, in order to catch bootleggers. Permanent permits were

issued to those whose records were clear. This system was simple enough in the

wine industry, whose members were identifiable by their bonding, under the

Internal Revenue Law. The wholesalers, however, nobody could identify. The

Federal occupational tax stamps had been taken out by thousands who were in no

sense wholesalers. It was thus necessary to have the regional boards identify

the real members of the industry and to limit the temporary wholesalers' general

permits to those thus identified, to each of whom his regional board furnished an

authenticated copy. These will be replaced by permanent permits as the appli-

cations are received and examined.

The permit holdings, in all the industries, are under constant revision. Monthly

reports indicate activity, and those which show unexplained inactivity for 3

months are revoked. Complaints of code violations, investigated by the code

authorities and regional boards, and those received from other sources are

examined, and when well supported, are made the subject of hearings. These,

because of the smallness of our staff are necessarily held in Washington, except

at intervals when hearing officers and counsel are sent to distant points to hear

cases of those who prefer to wait for this convenience. The hearing officers are

lawyers who act judicially, and ordinarily take no part in any other work. After

receiving their recommendation, the board suspends or revokes the permit,

refers the case to the Department of Justice or to the State authorities for prose-

cution, or dismisses the complaint. The figures of these actions, as of March 15,

are as follows:
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Distillers:

For spirits other than

brandy 192

Lessees (to operate some of

the plants of the above) _ 55

For brandy 169
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Warehousing only 69

Total permits in forceâ€” 485

Revoked for inactivity 18

Revoked for violations. _ .. 0

Revoked for erroneous is-

suance 3

Suspended 0

Prosecutions recommended- 1

Rectifiers:

Total permits in force 464

Revoked for inactivity

Revoked for violation

Revoked for erroneous is-

suance

Suspended

Prosecutions recommended.

Importers:

Total permits in force 1, 290

Revoked for inactivity 234

Revoked for violations 0

Revoked for erroneous is-

suance 4

Suspended 0

Prosecutions recommended. 0

Beer wholesalers:

Total permits in force 9, 542

Revoked for inactivity 0

Revoked for violations 1

Suspended 202

Prosecutions recommended 1

Wine and liquor wholesalers:

Total permits in force 2,219

Revoked for inactivity 0

Revoked for violations 1

Suspended 47

Prosecutions recommended 0

Wine growers:

Total peimits in force 1, 183

Revoked for inactivity 0

Revoked for violations 0

Suspended 0

Prosecutions recommended 0

Brewers:

Prosecutions recommended 42

Indictments obtained 2

Injunctions obtained 1

Pleas of guilty obtained 1

Decrees obtained 8

General:

Permit hearings held 112

Revocation hearings held.. 89

A remarkable fact in connection with these permit activities is that in only

one ease has the permittee affected brought suit to test the validity of the action

taken, and that suit was promptly withdrawn. Indeed, no other litigation has

ever been commenced against the Federal Alcohol Control Administration, ex-

cept two suits questioning actions taken on the constitution of regional boards,

and both of these were also immediately withdrawn. The only litigation now

pending in which the validity of any of the codes or of any of the Federal Alcohol

Control Administration's regulations or actions thereunder are at issue, arc one

or two of the prosecutions brought against brewers.

During the formative period, the office organization of the Federal Alcohol

Control Administration evolved. It has been the fixed determination of the

Director that it be kept as small as may be consistent with efficiency. It now

2196 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Fourth Deficiency Act, 1933 (Public, No. 77, 73d Cong.). Of this sum, during

the 15V> months of operation, there has been expended approximately the sum of

$400,000.

The only section of the organization which appears to call for special comment

is the Code Enforcement Division. In this, special advisers have been appointed,

each of whom has familiarized himself with the personnel and special problems
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of one of the industries and has established contact with its code authority.

Members of the Legal Division are detailed to each of these. Other members

of the Legal Division are detailed to conduct the hearings which have to be held

on the granting, suspension, and revocation of permits. Regulations carefully

prescribing procedure in these matters have been prepared and adopted.

The board meets frequently, and passes upon all questions of policy and such

matters of detail as, under the codes, it is required to decide. It gives real and

careful consideration to all questions, and operates smoothly and with substantial

unanimity.

In general, I find it difficult to praise highly enough the devotion and efficiency

of both the board and the staff. Politics has played no part in the action of either,

and both have worked, often for excessively long hours, effectively and without

complaint.

What has been accomplished in furtherance of the several purposes of the

organization above may best be discussed under separate headings for each.

(!) PROTECTION AGAINST DECEPTION

In this field the older established code authorities have rendered effective

service. Those of the brewers, distillers, and importers particularly have sup-

pressed many objectionable advertisements and labels, a number of which were

not directly within the code prohibitions. An example was the beer labeled,

"The President's Choice", and adorned with pictures of the White House. This

was suppressed within 36 hours of the receipt of the complaint. The board has

prepared and promulgated regulations governing labels, standards of fill (includ-

ing bottle sizes) and revised regulations governing labels and standards of identity

for distilled spirits, labeling regulations for beer, and advertising regulations for

beer and distilled spirits, and standards of identity and quality, and labeling

regulations for wine. In the case of each of these, proposed regulations, prepared

with great labor and care, were submitted at public hearings, discussed with code

authorities, State representatives, and all other interested persons, rewritten

again and again, and issued only after exhaustive study of all arguments pre-

sented. They appear to have been generally accepted and to form the basis for

a uniform system of informative marking, acceptable to the various States.

When the first labeling regulations were issued, it was believed by many that

they would prove unenforceable without the aid of an enforcement force such

as it is hoped this office may never have to employ. A system has now been

devised, however, which with the aid of the Treasury, should be immediately

effective. It is now in operation only in the case of the importers but will shortly

go into effect for the distillers, brewers, and, probably, the wine makers. Im-

ports will not be allowed to leave the bonded warehouses except on production

of a photostat of a certificates showing previous approval by the Federal Alcohol

Control Administration of the labels on the bottles. In the same way, the store-

keeper-gaugers in the distilleries and rectifying plants and Treasury agents in

the breweries will permit labeling only when the products labeled comply with

labels similarly shown to have been approved. This system should be almost

impossible for any legitimate importer or producer to evade.

The advertising regulations have shown immediate results. Most advertising

is submitted in advance for approval, and most of it requires little criticism.

The Federal Alcohol Control Administration cannot, of course, control adver-

tising by retailers, and it can punish only false and misleading advertising. It

can and does, however, exert considerable influence against offensive and anti-

social advertising, and in this it has had excellent cooperation from the code

authorities, periodicals, and advertising agencies.

(2) PREVENTION OF IMPROPER TRADE PRACTICES

In this field, the code authorities of the distillers and importers have again

been successful. Those of the wholesalers and wine-producers have been too

recently organized to show important results as yet. That of the rectifiers,

having exceptionally difficult problems owing to the newness and rapid growth

of the industry, and the character of some of its members, is, nevertheless,
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beginning to attain success. That of the brewers has accomplished less. The

fact that brewers require no permits, so that nothing can be done to a code

violator except to prosecute him criminally or sue him for an injunction, has

rendered it difficult to cope with the effects of fierce competition in inducing

brewers to buy business by giving forbidden inducements, and to seek control of

retail outlets. The code authority has passed upon innumerable complaints, a
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number of which have been approved by the Federal Alcohol Control Adminis-

tration for prosecution. A notable improvement in code observance was

observable from the moment when the first conviction was obtained.

In the industries which are subject to permits, complaints appear to produce

prompt effects.

(3) PREVENTION OP EXCE8S CAPACITY

This purpose, applicable to the distillers and in a less measure to the rectifiers,

was largely accomplished when the codes were formulated. Each code required

a permit from all engaged in either industry. To prevent the expected rush

into distilling, the Distillers Code limited permits to plant capacity in existence,

under construction, or in course of equipment on the date when it took effect,

(November 27, 1933), except that the Federal Alcohol Control Administration

if it found after hearing, additional capacity necessary to supply the consumptive

demand for any type of distilled spirits, might grant a permit for such capacity.

A hearing on this subject was held on February 5, 1934, as a result of which

permits were denied for new capacity for gin and beverage alcohol, but granted

in limited number for whisky, fruit brandy, and rum. Each permit was limited

not only to the use of particular equipment but also to a specified daily produc-

tion. The present authorized capacity appears adequate, and no dangerous

excess seems to have developed.

The Rectifiers' Code contains no direct limitation as to capacity, but gives the

right to a permit only to applicants whose product can be absorbed by the prob-

able market demand. The F. A. C. A., after issuing several hundred permits,

concluded that the existing rectifying capacity was so large as to make it certain

that further applicants for permits to produce blended whiskies and other

ordinary products were not likely to be potential legal producers of products which

could be absorbed by the market. It accordingly, pending consideration of the

desirability of eliminating the restrictions from the code, ceased to issue further

permits except for specified products and to applicants who showed that they

could find a market for those particular products. In spite of the large authorized

capacity, no excessive production of rectified products has developed.

The restrictions on the issue of rectifiers' and distillers' permits have been the

subject of bitter complaint among those excluded, and they have undoubtedly

caused much apparent injustice, particularly among the inhabitants of States

whose prohibitory laws, now repealed, were still in force during the time when

applications for permits might have been successful. They also prevented the

enlargement of a number of small plants which had been successful enough to

be able to sell more than they can make. The board having tentatively come to

the conclusion that the restrictions had served their purpose and were no longer

needed, set for hearing code amendments which intended to remove them and

to give a permit to a any respectable, properly financed applicants whose plant

would produce taxes enough to cover the cost of the necessary Treasury super-

vision.

The amendments to the Distillers Code have been signed by the President,

and those to the Rectifiers Code will be submitted to him shortly. In the case

of the distillers, the code will retain the provisions which give the F. A. C. A.

the power, if and when overproduction develops, to limit and allocate production.

This power may be essential in 2 or 3 years, when the warehouses are restocked

with whisky stored for aging. Till then, no real overproduction is expected, or

is likely to have serious effects. In the case of the rectifiers, it is thought that

overcapacity can have no ill effects, because the industry is not properly a pro-

ducer but a mere intermediate processor of goods produced by others and because

it habitually produces only as demand appears.

As to imports, excess was prevented, as already stated, by the operation of the

quota system. No danger from this source now exists, as the excessive number

of importers has effectively diminished the attractiveness of the business to new-

comers, while the large stocks remaining in bond are an effectual deterrent to

rash commitments for the future.
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(4) PROTECTION OF STATE LAWS

Each of the codes forbids sales in violation of State law. This, in the industries

subject to permits, adds to the force of State legislation, the powerful sanction

of permit revocation. This has proved so effective that complaints on the sub-

ject have been few.

In support of the Government's established policy of sustaining State control,
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the F. A. C. A. has consistently opposed all efforts to impose code control upon

the retailers. Adequate control is administratively impractical for the Federal

Government in the retail field and is contrary to the policy of the twenty-first

amendment. Attempts at Federal participation in this field would necessarily

fail and might well result in State inactivity or resentment, either of which would

be productive of most injurious consequences.

(5) LIMITATION OF BULK SALES

This again was accomplished by the codes themselves, which appear to have

been largely self-enforcing in this respect. The policy, adopted on the theory

that if bulk sales were allowed to be made freely the States would be helpless

against the bootlegging retailer, has been criticized as accounting for a part of

the high price of wines and liquors; but is understood to be considered, both by

the Treasury and by almost all of the State liquor authorities, to be necessary

both for revenue collections and for control.

(6) PRICE CONTROL

The F. A. C. A. has supervised the setting up of the open price-posting system

in each industry, requiring the use of forms which make postings comparable,

and approving regulations issued by the code authorities. It made a preliminary

study of distillers' costs for which, however, the data proved so unsatisfactory

that the study was suspended; and the prices of new whiskies, in regard to which

alone the costs were deemed important, have since fallen to a point which indi-

cates that profits cannot be excessive. After the receipt from various regional

boards of the Brewers Code Authority of many complaints that certain posted

prices were so low as to be destructive within the meaning of the code, a hearing

was held and extensive consideration was given to the construction of the pro-

visions in question. After thorough examination of this subject with the aid of

the Federal Trade Commission and of N. R. A., an interpretation of the destruc-

tive price provisions was issued, which it is hoped may restrain predatory prices

without preventing normal competitive offerings. No price can be condemned as

destructive except by the Administration, and none has yet been so condemned.

No fixing of nunimum prices or minimum mark-ups has been attempted.

The work immediately in contemplation is mainly devoted to code enforcement,

which, with the increasing number of complaints received from the code authori-

ties, is becoming daily more exacting. In general, it may be said that the or-

ganization stage of the work is complete and the operating stage is under way.

The main difficulty in our enforcement work and the main obstacle to success

is that the available sanctions are either too mild and too slow, or too severe.

Prosecution resulting in a possible fine, perhaps finally imposed only after years

of delay, is an ineffective deterrent to the brewers. On the other hand, in the

industries subject to permits, revocation or suspension is often too stern a penalty

to be even considered. It throws out of work, temporarily or permanently,

perhaps large numbers of workers and they are the chief sufferers from the pun-

ishment. Sometimes, moreover, even a suspension may ruin the business of the

permittee. Revocation, indeed, is a death penalty, useless and inappropriate

for small offenses. It does not even act as a deterrent, the offender in small viola-

tions knowing well that it will not be imposed.

Some form of punishment less stringent than revocation and much speedier

than criminal prosecution is imperatively needed. To accomplish this, the Ad-

ministration should be authorized to approve compromises of complaints of

violations, under which the person complained against could voluntarily, if he

preferred to do so rather than be proceeded againts criminally or for revocation

of his permit, pay a moderate so-called "civil penalty" into the Treasury. It is

our opinion that the plan, if provided for by legislation continuing the F. A. C. A.,

would probably produce immediate and effective code enforcement.

The Chairman. Mr. Howard Jones, representing the Distilled

Spirits Institute and the Association of Distilled Spirits Industries.
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(The witness, being duly sworn, testified as follows:)

The Chairman. How much time do you want, Mr. Jones?

Mr. Jones. Senator, I am here by request. I have no statement

to make. I am merely here to answer questions.

Senator Clark. Mr. Chairman, I asked to have Dr. Doran called,

and I understood Mr. Jones came to substitute for him, but I think
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Mr. Choate's testimony has cleared up the question.

The Chairman. Dr. Doran has sailed for some place, I understand.

Senator Clark. I think Mr. Choate's testimony covers the same

things that I wanted to ask Dr. Doran. Thank you, Mr. Jones.

Mr. Vose, Senator King desires that you wait until he gets some

information from the Labor Department.

Next is Mr. Titus.

STATEMENT OF LOUIS TITUS, WASHINGTON, D. C, REPRESENTING

THE PETROLEUM CODE AUTHORITY

(The witness was first duly sworn by the chairman and testified

as follows:)

The Chairman. How much time, Mr. Titus?

Mr. Titus. Not to exceed 20 minutes; perhaps much less.

The Chairman. Try to get through in 15 minutes if you can. You

represent the Petroleum Code Authority?

Mr. Titus. Yes, sir. My purpose in appearing here is merely to

present or call to the attention of this committee some features of

Senate bill S. 2445, which is an amendment to title I of the National

Industrial Recovery Act. Those features have disturbed us a bit,

and we thought that they should be presented to you before this

hearing closed.

Under the present law, industry largely wrote the codes, which

were approved by the President and which are now in effect. I do

not mean to say that industry wrote them entirely, because they

were gone over very thoroughly by the President and by many of

his assistants, but largely the codes as they now exist were written

by industry.

Senator King. Mr. Richberg stated that; did he not? He said

that the codes were written by the industries.

Mr. Titus. Well, they were written and presented to the President,

and he made some modifications which were accepted by the industry.

But largely that is the way, Senator, that the codes were written by

industry.

Under this present bill, all authority in industry to participate in

code writing is practically abolished. I say that because of the sec-

tions which are contained in this bill. It is true that the bill provides

that industry may present a code and apply to the President for

approval. The bill provides something which the old bill did not

provide, that the President may amend it in any manner which he

pleases. True, the industry does have 20 days, the group which has

presented the code may within 20 days withdraw the code, and there-

upon the President shall cancel the code unless lie finds some other

group which may sponsor that code, but then in the event no code is

written, assuming it is not acceptable to the industry as written by

the President, the bill provides that the President may write a limited

code.
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I think the word "limited" is a misnomer, because in effect it is a

full and complete code which the President may write. It applies

particularly to labor, it provides that there may be maximum hours

and minimum wages beyond the general labor provisions, prohibit*

child labor, and then it contains a provision that he may also write into

the code which he may impose upon industry, any prohibition against
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trade practices which are generally recognized as being unfair.

That is a tall orderâ€”any practice which is generally recognized as

being unfair.

Of course, it is perfectly obvious that the President himself cannot

write even one of those numerous codes, but he must depend upon his

assistants, upon the agencies perhaps wliich he now has, which have

been set up and which are operating, so what that really amounts to

and means is, that any trade practice which this particular com-

mittee for an industry thinks is unfair, shall be written into that code

irrespective of whether the industry approves it or not, and that code

may be imposed upon the industry and the industry have nothing

whatever to say about it.

And finally in the last section of this new bill, there is a provision

which seems to me to state directly, although I confess that the

language is a little confusing, that all present codes as they now exist,

shall be continued for 90 days, and in the meantime they shall be

reviewed by the President and they shall be revised by the President

to make them conform to the standards set up in this new bill.

It then says, in this provision, that no code that now exists shall be

continued beyond the 90 days unless it has been revised and approved

by the President, which seems to indicate, stating it in a negative way,

that every code wliich now exists may be entirely rewritten by the

President and extended for the life of this bill. So much for that.

The next feature I wish to call attention to is the method of ad-

ministering the codes under the new bill as compared with the old.

Under the old act, industry was largely self-governing. It is so stated

repeatedly by all the administration authorities having to do with

codes, I think, and is a fact, because under the present codes, the code

authorities set-up are composed almost entirely of members of the

industry.

Perhaps that is not entirely true, but it is true substantially. Under

this new bill, the code authorities must be composed entirely of people

not connected with the industry, if that code authority is to have any

authority whatever.

That is a rather startling thing, but we find in section 2 (c) of this

bill on page 5, a provision which is as follows:

There shall be no delegation of any final discretionary power under this title

to any such authority, committee, or other organization which is composed in

whole or in part of persons in the trade or industry or subdivision thereof affected.

Well then, we might have a code authority upon which there would

be members of the industry, but it would have no power of any kind,

it could do nothing, take no action, it would have no discretion, it

would have absolutely nothing to say except possibly to act in an

advisory capacity.

So that under this new bill where the codes are to be wrritten by

these authorities, there can be no code authority upon which even a

single member of the industry is appointed. So that no industry

under this new act can be considered as being self-governing or prac-

tically having nothing to do with the government of its own industry.
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Senator King. Has it not been felt, Mr. Titus, that there was not

an element of justice or fairness in permitting code authorities to be

judge and jury of their own controversies and in which they were

parties, and indeed the parties, aside from the public?

Mr. Titus. I have no doubt that that is what prompts this. I am

merely calling it to the attention of the committee because I am sure
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that it has not been generally known that this violent revision, a com-

plete about-face from allowing industry to be self-governing, is now

about to take place, apparently if this bill should be passed in its

present form.

I do not wish to debate that, Senator, because I do not have time to

debate it, but I am merely pointing to the fact that that situation

does exist in this new bill.

Senator Black. Are you pointing it out as an argument against the

bill?

Mr. Titus. I am against certain provisions of the bill.

Senator Black. You are referring to that as an argument against

this provision?

Mr. Titus. Yes.

Senator Black. You favor letting industry make its own rules to

govern itself with relation to the public?

Mr. Titus. I think it has worked very well in the last 2 years, from

my contact with it. Whether it works in every industry or not, I am

not competent to say, because I am not familiar with any other except

the petroleum industry.

Senator King. Were your contacts with all branches that can be

denominated as the oil industry, the producer, the refiner, the pipe-

line operator and the wholesale dealers in petroleum products, the

retail dealers in petroleum products, including gasoline, and of which

there are hundreds of thousands? Just where have your contacts

been?

Mr. Titus. My contacts have been with all of those which you

speak of excepting the pipe Jines. I have nothing to do with the

pipe-line situation. I have had quite a bit to do with all of the other

branches of the industry.

Senator King. With the distributors?

Mr. Titus. With the distributors; yes, sir.

Senator King. And with the persons who sell gasoline along the

road?

Mr. Titus. Yes, sir.

Senator Black. And the consumers?

Mr. Titus. I have had nothing to do with the consumers; no. It

is with the industry.

Senator Black. What part do you think they ought to play in

the control?

Mr. Titus. I think the consumers are absolutely protected under

the present set-up, because the President has full power to withdraw

his approval of a code at any time and put it out of existence if he

finds the consumers are being imposed upon.

Senator Black. As I understandâ€”I will give you an illustration and

I want to see if that is your idea of self-government. A complaint

was made in Birmingham, Ala., against certain unfair practices of the

Oil Code which caused them to raise the price in Birmingham above
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the prices anywhere else in the State, and I sent a complaint down to

the code authorities and they informed me that they had sent a repre-

sentative of the code authority over to straighten it out, and it de-

veloped that he was an employee of the company against whom the

complaint was made. Is that your idea of self-government in

industry?

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:39 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Mr. Titus. No, sir; I would not say that that was a fair way of

treating a problem at all. There are undoubtedly mistakes that have

been made and maybe some abuse. I would not say that it has been

100 percent perfect.

Passing that feature, I desire to call attention to the tremendous

authority which this new bill gives to these codes authorities. Under

this bill these code authorities will have the broadest kind of powers.

Some of them almost startling to contemplate.

First, one of the important powers given to any Federal agency

appointed by this bill is the right to make use of sections 9 and 10 of

the Federal Trade Commission Act, with all of the powers granted to

the Federal Trade Commission under those two sections. Sections

9 and 10 of the Federal Trade Commission Act are the sections which

provide that any agency of the Federal Trade Commission may sub-

pena witnesses in any part of the United States, compel them to bring

books, records, papers, and documents of any kind, compel them to

testify and give their evidence, provides for the keeping of accounts

in certain ways, and that a corporation must make any reports which

are required, and many things of that character.

This bill provides that all of those functions are to be available to

the Federal agency. It means that a large numberâ€”it is impossible

to say how many, but a very large number of boards will be set up in

Washingtonâ€”they are now set up for that matter and will have the

power to subpena witnesses all over the United States to bring to

Washington their records and papers and books, and there is a very

heavy penalty both by fine and imprisonment for disobedience of

the order.

It means this: That instead of one Federal Trade Commission, you

are going to have a great number of commissions with exactly the

same power that the Federal Trade Commission now has.

Senator King. Does it not mean more than that? Does it not mean

that the present Federal Trade Commission is reduced to a condition

of incompetency, stripped of all vitality and power?

Mr. Titus. That may be a logical conclusion, Senator. I had not

thought of it in exactly that way. It simply sets up a great number

of other boards with the same powers that the Federal Trade Com-

mission has. Whether they would take away some of the authorityâ€”

perhaps it would. Perhaps you are right about that.

Senator King. Does it not state in effect that the Federal Trade

Commission may do nothing in contravention of anything conferred

upon the code authority?

Mr. Titus. I do not think there is anything like that in the bill.

It just grants these powers conferred in sections 9 and 10 of the Federal

Trade Commission Act. That is on page 23 of the bill.

Senator King. Proceed.

Mr. Titus. It is a very short paragraph:

(f) The provisions, including penalties, of sections 9 and 10 of the Federal

Trade Commission Act, as amended, are made available to any agency of the
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United States established or utilized under section 2 (a), and shall be applicable

to any persons subject to the provisions of this title, or any code of fair competi-

tion, agreement, order, rule, or regulation under this title, whether or not such

person is a corporation.

That is all it says, Senator.

Senator King. Did you read section 3, paragraph (g), to restrict
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the powers of the Federal Trade Commission to the exercise thereof

in a manner consistent with the provisions of that section?

Mr. Titus. I do not know exactly. I have not studied that to

know exactly what that means.

The next extraordinary power, as I think, which this bill grants to

the code authorities is the power to levy contributions upon industry.

This code authority, which as we have already seen will be composed

entirely of governmental employees and upon which code authority

there will not be a single member of the industry, under this bill has

the power to levy unlimited contributions upon industry, and the pay-

ment of those contributions is compulsory. That money never goes

into the Treasury of the United States, it is not paid out in the ordi-

nary manner by appropriation of Congress, the Comptroller General

has no control over it.

These code authorities set up here in Washington for all of the

industries which are covered, some 400 in number, can, under this bill,

levy practically any amount of money which they think it is appro-

priate for them to expend. It is true, of course, that the President

has control all the time over that situation, but it is obviously im-

possible for the President to investigate and determine how much

money each one of the code authorities are to spend. That would

be a superhuman task. And he must depend upon the code authority

which he appoints.

Moreover, this code authority can assess each individual what he

thinks is his proper and proportionate share of the total contribution.

The individual has no remedy, the individual must pay. That code

authority may say to a member of the industry, "You pay this, this is

your proportion", and he must pay.

There is no limit upon the expenditure of this money; there is

nothing provided. It may be expended in enforcing the code. In a

Nation-wide industry, doubtless there would be agents of this code

authority all over the United States; probably rightly so. There

might be representatives or committees or agents in any town of any

size in the United States of the code authority located here in Washing-

ton. The enormous number of contributions which must be collected,

of course, it is impossible to calculate. Whether a code authority

should think it necessary to have $50,000 or $50,000,000 to enforce a

code, is entirely within its own views and t he industry has nothing to

do with it and Congress has nothing to do with it. Here is set-up:

You are setting up these code authorities with the power to levy

taxes, with power to collect money, and the money does not go into

the Treasury of the United States. It is their money to spend as they

please. That is an extraordinary power which, so far as I know, has

never been before contemplated to be given to any other bureau or

body of any kind.

Senator Black. Do I understand that you are opposing authority

to levy assessments here, at least by the code authority, selected by

the members of that code?
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Mr. Titus. Yes; if I understand your question correctly. I think

it an extraordinary thing that a code authority which is not repre-

senting industry, which is representing the Government entirely

Senator Black (interrupting). The code authority as I understand

it is, strictly speaking, representing industry because it is elected by

industry.
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Mr. Titus. I just pointed out that under this bill that situation ie

entirely changed. Under the present law, the code authorities are

members of the industry. They are appointed by the President,

but he must appoint them from the industry. The industry does not

select them. The code authorities are composed of members of the

industry but appointed by the President.

Senator Black. How do you favor getting the money to operate?

Out of the general treasury if the N. R. A. is continued?

Mr. Titus. If this is a proper governmental function, if what the

code authorities do is a proper governmental function, then it should

be paid for by money out of the Treasury of the United States.

Senator Barkley. What you said about the code with respect to

oil leads me to ask you this: Do you think there is any special con-

dition in the oil industry that requires a little different treatment

from that in most industries?

Mr. Titus. Yes, I do; because oil is a natural resource, necessarily

limited in amount, we do not know what the amount is but it is

obviously limited in amount; it is a resource that should undoubtedly

be conserved, it should not be wasted, and it is a vital necessity not

only for peace times, but also absolutely vital in war times. I think

the Government of the United States has a great interest in conserving

the oil supplies of the country.

Senator Barkely. The industry as a whole has not been able to

impose much self-government upon itself.

Mr. Titus. Not upon production. It never has because there are

tens of thousands, perhaps many more than that, producers, and oil

is entirely different from any other commodity because it is a com-

modity where even the smallest individual with only one well may

strike a great pool that will produce an enormous amount of oil per

day and he may do that on very little capital. That very frequently

happens. Fresh pools come in, enormous production exists for a

short time, prices go to nothing, vast amounts of oil and gas are

wasted, the gas being blown into the air, the oil is put in bad storage

because there is no market for such a tremendous amount of oil at

the time, and it must go in storage. Those are abuses and grievous

conditions in which the Federal Government undoubtedly is inter-

ested.

Senator Barkley. How can any control be exercised over that

sort of a situation produced by overproduction if it is left to those

who are in the industry alone? Does not the Government have to

superimpose some sort of arbitrary authority in order to regulate it

in a way that will prevent that very thing?

Mr. Titus. I think you are correct but 1 do not believe that we

will ever have satisfactory control of production through the medium

of these codes. Maybe I am wrong about that. It may be that we

will work out some plan for controlling production under the code,

that will be satisfactory, but I think you are quite correct that so far

as the production group of petroleum is concerned, it is a matte r

which the Federal Government ought to take a very firm hand in .
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Senator Barkley. Does that not offer a reason, if there is a reasonâ€”

I am not saying there isâ€”but does that not offer a reason or reasons

why the appointment of these code authorities should be more in the

hands of the Government than in the hands of the industry?

Mr. Titus. That only applies, as I see it, to only one industry, and

that is petroleum, and to only one branch of the petroleum industry,
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and that is production. The great bulk of code committees' work is

not with production at all. It is with the distribution of gasoline and

other petroleum product?. That is the great bulk of the work.

Senator Barkley. How can we get away from the charge that the

bis; people in any industry are going to make codes to suit themselves

or their interests if we do not set up a sort of independent body rep-

resenting the public, including everybody interested, including the

consumers?

Mr. Titus. I think that perhaps some change in the present set-up

should be made, but to take away industry's entire representation, give

it no voice in this matter, and also give it no voice in the amount of

money that is to be raised from itself, and the amount of money that

is to be expended, it seems to me that is going beyond the bounds of

any reasonable application of sound principles to this industry.

Senator Barkley. I understand that you favor the continuation

of the N. R. A.?

Mr. Titus. Oh, yes. I am sure the code has operated very well as

far as the petroleum industry is concerned. I do not pretend to speak

for anything else.

The Chairman. You think it has been helpful?

Mr. Titus. I am sure it has been very helpful, Mr. Chairman.

The Petroleum Code as operated has been very helpful, and if this

bill were to continue the codes as they are, or the set-up as it is, or

with minor modifications, I would not be here at all, but it seems to

me that you are taking away most of the virtues of the present act

by this new bill.

Senator Black. You are a lawyer?

Mr. Titus. Yes.

Senator Black. Do you practice in Washington?

Mr. Titus. Yes.

Senator Black. Whom do you represent here?

Mr. Titus. I represent what is called the "Petroleum Code

Authority ".

Senator Black. Are you their regularly retained attorney?

Mr. Titus. Yes, sir.

Senator Black. Did you represent them before they formed the

code?

Mr. Titus. No, sir.

Senator Black. You have been employed since then?

Mr. Titus. I was employed by the code committee after the

President appointed it.

Senator Black. You represent the producers then, and not the

Government? What I am trying to get at is your employment.

Mr. Titus. I do not represent the Government in any sense.

Senator Black. You represent the trade association?

Mr. Titus. Yes.

Senator Black. For production only?
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Mr. Titus. Oh, no. I represent what is called the planning and

coordination committee, which is a committee set up in the Petroleum

Code for the administration of the code. That committee was

appointed by the President and is composed, with two exceptions,

entirely of members of the industry selected by the President. That

committee appointed by the President has retained me as counsel.
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Senator Black. Are you speaking their views in connection with

Mr. Titus. I think I am so far as I can determine. There has been

no meeting and I have only seen a few of them individually since this

bill was available.

Senator Black. Do you represent any other code authorities?

Mr. Titus. No, sir.

Senator Black. Are all of these domestic producers of oil?

Mr. Titus. Yes, sir.

Senator Black. So that you are representing here in your capacity

as a lawyer, you do represent only domestic producers of oil in

America?

Mr. Titus. Yes; but I do not

Senator Black (interrupting). You do not represent any that

import oil?

Mr. Titus. In this sense. I do not represent any individual

for the group and only as a group.

Senator Black. Are you engaged in the general practice outside

of that?

Mr. Titus. Yes.

Senator Black. So that this is just one of your representations?

Mr. Titus. Yes, sir.

Senator King. You have represented the oil interests for many

years?

Mr. Titus. I have represented some of the oil interests, Senator.

Senator Barkley. You practiced here generally for a number of

years?

Mr. Titus. For about 15 years.

Senator King. Here and in California?

Mr. Titus. Yes, sir.

Senator King. What salary do you get?

Mr. Titus. $22,500 a year.

Senator Black. That is from this code authority alone?

Mr. Titus. Yes, sir.

Senator King. Then you have your practice besides?

Mr. Titus. Yes, sir.

Senator Barkley. Is that an individual employment or is it the

employment of your firm?

Mr. Titus. No; it is an individual; I have no firm.

Senator Black. Did you represent them when they got the tariff

on oil?

Mr. Titus. I represented an entirely different group at that time.

I represented a group of what are called "independent producers."

Senator Black. Did you participate in the efforts to pass the

tariff bill?

Mr. Titus. I wrote a brief which I think was printed in the record

at the hearings. Yes, sir; I did to that extent.

this bill?
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Senator King. Who are the mombers of the Oil Code Authority to

whom you referred?

Mr. Titus. I am sorry I did not bring a list. There are 22 or 23

of them.

Senator Black. Are they representatives of the Standard Oil Co.,

the Shell Oil Co., the Gulf Oil Co., and those large units in the oil
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industry?

Mr. Titus. The committee is about equally divided between mem-

bers representing what we might call major companies and independ-

ents

The Chairman (interrupting). Who was the first chairman of that

committee?

Mr. Titus. Wirt Franklin.

The Chairman. Mr. Franklin is one of the leading independent

oil people in the country?

Mr. Titus. Yes.

The Chairman. As I recall it, he has been before the committees

all the time fighting for the independents.

Mr. Titus. Yes. He is still a member of the committee; he is no

longer chairman.

Senator Barkley. Does the tariff do the oil industry as much good

as the codes have done it?

Mr. Titus. I could not compare the two. I believe they have both

done good.

Senator King. By that you mean they have increased the profits

of the oil companies or made it possible for them to increase their

profits?

Mr. Titus. The profits of the oil companies have certainly not

been unduly high.

Senator King. We have evidence of some of the dividends of the

Standard Oil Co. of New Jersey, the Indiana Oil Co., and the Gulf

Oil Co., and so forth.

Mr. Titus. The profits of the oil companies, except possibly those

engaged very largely in production, have been very meager for the past

several years. Prior to that time I think their profits were very

large.

The Chairman. The general oil situation has improved has it not?

Mr. Titus. It has very much improved.

Senator Black. When you say improved, do you mean improved

as to profits or consumers' prices?

Mr. Titus. It has improved in many ways. It is not an advantage

to the consumer to get his gasoline below the cost of production. It

might be an advantage to him at the moment the day he buys it,

but every time a consumer buys gasoline below cost, somebody has

got to pay for it sometime, somewhere in the long run.

Senator Black. You recommend of course that this code continue

having a provision fixing a price below which you cannot sell.

Mr. Titus. We have no such provision in the code and are not

asking for any such provision. We have had no price fixing under our

code.

Senator Black. Then of course the oil companies do not fix prices?

Mr. Titus. No; they do not.

Senator King. Has not the Oil Institute for years practically

dominated the petroleum industry or the Petroleum Institute?
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Mr. Titus. Do you mean the American Petroleum Institute?

Senator King. Yes.

Mr. Titus. I do not think so. The American Petroleum Institute

is composed of several thousand members of the industry. It is con-

cerned with research work, with statistical work, with scientific work.

It does not engage in any way in business. It does not dominate.
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As I understand it, it does not dominate at all. I am a member of the

American Petroleum Institute and I get their statistical bulletin every

month or so.

The Chairman. Is it made up of independents as well as major

companies?

Mr. Titus. Very largely independents. In fact, the great majority

of members of the American Petroleum Institute are independents.

Senator King. What is the total amount of assessments levied

upon the producers or upon the oil industry for the enforcement of the

code?

Mr. Titus. I could not give you any idea. I would be glad to if I

knew, but I do not know anything about it. I know they pay my

salary; that is all I know.

Senator Black. That salary is the only one that you get from any

oil company or any one group?

Mr. Titus. Yes, sir.

Senator Black. You report on legislation from time to time, do

you not, to the members?

Mr. Titus. I think this is the only thing I have ever made a report

on, this particular bill. I do not recall any other legislation that

I have reported on.

Senator Black. You did not make reports on the progress of the

tariff legislation?

Mr. Titus. Oh, yes; I might have done that.

Senator Black. From day to day?

Mr. Titus. Yes; but that has nothing to do with this code author-

ity. There was no code authority at that time.

Senator Barklky. You of course report to your employers when-

ever there is anything to report.

Mr. Titus. I conceive that to be my duty; yes, sir.

There is one other provision which I must take the time to call

attention to, and that is the provision with regard to the antitrust

laws and agreements which again reverses the whole policy as set

forth in the present act. There is a provision in this bill that is found

in section 5, page 13, of the bill that nothing in the title shall be con-

strued to amend or repeal any provision of the antitrust laws.

It is provided that agreements between members of the industry

may be made, and if the President finds that those agreements do not

tend to create monopoly, do not tend to oppress or discriminate

against small enterprises and do otherwise tend to effectuate the

policy of Congress as set forth in this bill, then lie may approve such

agreements. That provision is almost exactly similar so far to the

provision in the present law, but the present law goes further and says

that when such agreement has been approved by the President and

after he has made those findings that the agreement does not tend to

create monopoly and does not tend to discriminate against small enter-

prises and when he has found that it tends to effectuate the policy of

Congress and therefore has approved the agreement, then the signers
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of the agreement shall be exempt from prosecution under the antitrust

laws.

In other words, there are certain kinds of agreements which may

tend to restrain trade, but which have nothing to do with monopoly

and which may be of benefit to everyone including the public. For
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instance, we believeâ€”there may be people who disagree with usâ€”we

believe that where there is a vicious price cutting, away below the-

cost of production, we believe that that is an injury to everybody,

including the public, and agreements in the industry to prevent that

extreme price cutting below the cost of production do not tend to

create monopoly. On the other hand, they tend to prevent monopoly,

because if price cutting below the cost of production, continues long

enough, the small companies are necessarily wiped out and only the

bigger companies ean survive.

Senator Black. I understood you to say that these people had no

such agreements?

Mr. Titus. I say we have had no price fixing under the code,

and I do say also that so far as I know there is no agreement about

price fixing, but there might be such an agreement made.

Senator Black. You think that the fact that all of these companies

sell gasoline at the same price when you drive up to their stations, is

merely a fortuitous accident?

Mr. Titus. That is a long discussion. It is like anything else; it is

like most anything else. You buy meat in a butcher shop and when

you go across the street it is generally the same price in the two butcher

shops. You buy the same brand of a suit of clothes, one in one store

and another in another store, and you will probably find the same price

on the two brands.

Senator Black. On different brands of clothes you do not usually

find the same price in different stores.

Mr. Titus. If they are the same quality; yes. If the gasoline is of

the same quality, the price ought to be the same, otherwise one com-

pany would do all of the business.

It is perfectly obvious that if one company cuts the price of gasoline

materially, that every other company must go down to that price.

Senator Black. And if one of them raised it, the others must go up

to it accidentally?

Mr. Titus. They do not have to go up to it, but if they did not go

up to it, the other would have to put his price back, he would have to

drop his price immediately. It could not last a single day.

Senator Black. Therefore you think it is accidental that they all

sell at the same price?

Mr. Titus. I do not say it is entirely accidental.

Senator Black. If it is not by design it must be accidental?

Mr. Titus. It is not by agreement. Let us put it that way

Senator Black. You mean it is not by an agreement signed on the

dotted line?

Mr. Titus. It is not by an agreement signed or unsigned, verbal

or written.

Senator Black. Just simply an accident of the trade?

Mr. Titus. Well, I do not like the word "accident." However,

I am not really prepared to discuss that entire question; it is a long

subject. The fact of the matter is that the prices of gasoline through-

out the United States have been, under the code, extraordinarily low.
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The companies have lost money on the average in selling gasoline.

All of the reports will show that.

Senator Black. Have you ever had an accountant go over their

reports to see what they are charging up as expenses?

Mr. Titus. No, sir; I have not.
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Senator Black. What they were charging up to subsidiaries?

Mr. Titus. No, sir.

Senator Black. What they were charging up to affiliates?

Mr. Titus. No, sir.

Senator Black. What they were charging up for bonuses and

salaries?

Mr. Titus. No, sir; I have not.

The Chairman. Was there something else, Mr. Titus?

Mr. Titus. I just want to finish this one thought about the anti-

trust laws. Whether it was wise or notâ€”I do not want to debate it

because that will take all dayâ€”but the present N. R. A. does amend

the antitrust laws; it does do that. It provides that agreements may

be made which would restrain trade and which would be in violation

of the antitrust laws provided the President approved them after

finding that they do not tend to create monopoly and do not other-

wise injure the public. So that there is a direct amendment to the

antitrust laws in the law as it exists now.

It may be wise to take that out. I do not want to argue that at

all, but there it is. The bill provides that the President may approve

agreements, just the same as the present act, after he makes these

findings, but then it provides that if he does approve the agreement,

the persons signing the agreement are subject to prosecution just the

same as if he had never approved it.

In other words, you are doing something here which ought not

to be done. If it is the policy of the Congress to allow the President

to approve agreements as now imder the present law, if it is the

policy of Congress that that kind of agreement after thorough in-

vestigation ought to be permitted, then it ought to be a complete

clearance to the people who sign it. They ought to be able to rely

upon the President's approval that it is a valid agreement.

Under this bill, the President's approval amounts to nothing what-

ever. It is just exactly as if he had never signed it.

So that that provision ought to be changed to correspond to the

present law or else taken out. There is no point putting in anything

about the President approving agreements if his approval means

nothing after he has done it.

There is just one more point and that relates to the question of

production. Without arguing the matter, the viewpoint I think gen-

erally of the industry, and I think the viewpoint of the committee is

that the production of oil must be under some kind of control. The

provisions in this bill for control of crude-oil production, are, in our

opinion, entirely ineffective. Without taking the time to point out,

which I could readily do, why they are ineffective, I would like to

submit to this committee a memorandum in writing showing the

necessity of control of crude-oil production and why the provisions in

this bill are not adequate.

The Chairman. You can put in your memorandum or you can

elaborate on any of your statements here that you desire to.
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STATEMENT OF HON. ROBERT I. OWEN, FORMER UNITED STATES

SENATOR FROM THE STATE OF OKLAHOMA

Senator Owen wanted to make a statement to the committee and

he had an amendment he wanted to suggest. You may do it right

from where you are, Senator. I think the committee can hear you.
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Mr. Owen. Mr. Chairman, I would like to suggest to the com-

mittee this very short suggested amendment. I would be glad to

have it read to the committee.

(The same is as follows:)

Proposed amendment to Senate bill (S. 2445) on page 7 after line 11:

"Members of the trade codes and other citizens shall have the right to co-

operate in protecting themselves against practices declared unfair or deceptive

by any code or which have been held unfair or deceptive in principle by the Fed-

eral Trade Commission."

The Chairman. Very well, Senator.

Mr. Owen. The antitrust law as administered had a case go before

the Supreme Court of the United States known as the "Beechnut Bacon

case", m which the Beechnut Co. had fixed an arbitrary price for the

retail trade of their product. The Supreme Court held that while

they had a right to refuse to sell their product to any wholesaler,

they had no right by cooperative methods to fix a price to the retailer.

That became the basis of the actions taken by the Federal Trade

Commission in which complaints would be filed against any company

using cooperative methods to sustain a fixed price which might

be and probably was injurious to the public interest; but out of

that decision and out of that practice has arisen another evil in this,

that the companies having their own product to sell, would buy

wholesale from the manufacturer a product which had a Nation-

wide reputation based upon advertisement and based upon the public

approval, and they would sell that product at below the cost at which

it was sold wholesale to the retailer; and in that way, having a com-

petitive product of their own, by selling below the cost at which the

retail distributor of the product could afford to sell it, they would

break down the distributive processes of the manufacturer.

It is an unfair practice. The codes have pointed out that that was

an unfair practice and a number of them have made provisions de-

claring it an unfair practice. The Federal Trade Commission, I am

sure, would hold that that was an unfair or deceptive practice, because

the public is deceived by selling a product below the cost of production

or below the cost at which the manufatcurer could fairly sell it to the

retailer.

This matter has been considered by the Department of Commerce

and a report has been made upon it m another bill, but I would ven-

ture to suggest, Mr. Chairman, if I might, that this item be sent to

the Secretary of Commerce for a specific report so that the Depart-

ment itself might give the reasons why such a provision is justified.

The Chairman. Senator, I have given instructions to the clerk to

get that report from the Department of Commerce, Assistant Secre-

tary, Mr. Dickinson.

Mr. Owen. I thank you, sir.

The Chairman. Thank you very much.

I understand that Mr. Stuart has to catch a train and that his

statement will be very brief. Mr. Stuart, we will hear from you now.
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TESTIMONY OF G. S. STUAET, PHILADELPHIA, PA., REPRESENT-

ING THE MASTER PAINTERS AND DECORATORS ASSOCIATION

OF PENNSYLVANIA

(The witness was first duly sworn.)

Mr. Stuart. Gentlemen, I represent the Master Painters and
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Decorators Association of Pennsylvania, a subdivision of the Inter-

national Society of Master Painters and Decorators, Inc., covering

the United States and Canada.

The business of our members is painting, paper hanging, and

decorating, the largest subcontracting branch of the second largest

industry in the United States, the construction industry. There are

more than 54,000 members of our industry in the United States,

employing upward of 400,000 journeymen mechanics, doing a volume

of business in excess of $200,000,000 per year. Of these, 6,900 mem-

bers of the industry are located in Pennsylvania, employing 62,000

journeymen and doing an annual business of $22,000,000.

Representing this industry I appear before vour honorable com-

mittee to urge the extension of the National Industrial Recovery Act

for an additional 2 years or longer. My reasons for such contention

may be best authenticated by appealing to the record of conditions.

When the National Industrial Recovery Act was enacted into law

June 16, 1933, business conditions in this industry were deplorable,

if not chaotic. The volume of business was at the lowest ebb in the

history of the industry. Journeymen mechanics habitually following

the pursuits of this trade, were without employment in vast numbers.

Those fortunate enought to be employed were forced by economic

conditions to offer their services at greatly reduced wage rates. Com-

petition among employers was of the most vicious variety, the trade

was without standardization, specifications were more honored by

their breach than by their observance. What business there was,

was auctioned off by skilled purchasers to greedy competitors seeking

to hold together the semblance of an organization with scarcely the

remotest chance of profit.

The industry was chaotic, capital invested was greatly reduced by

stupendous losses, property owners were victimized by job skinning,

and skilled journeymen dependent for their livelihood upon this in-

dustry were left to walk the streets in desperation. Such a sad pic-

ture not only menaced the well-being, but threatened the very founda-

tion structure of an industry representing a large volume of business

and giving steady employment to a large number of deserving

mechanics.

The advent of the National Industrial Recovery Act resulted in the

formulation, establishment, and approval by the President, of the

Code of Fair Competition for the Painting, Paper Hanging, a>nd

Decorating Industry. A national code authority truly representa-

tive of the industry was speedily appointed and approved by N. R. A.

Stabilizing processes outlined in our code of fair competition started

to work. The members o." this industry supported that code as their

only salvation, and while i cannot say that these first 2 years have

resulted in a completely stabilized job for the painting, paper hanging,

and decorating industry, I can report that there has been very sub-

stantial improvement. Property owners can now bo assured of jobs

being executed in strict conformity with specifications, a condition
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which did not formerly prevail. Services and materials are now

offered to owners at prices at least covering costs. Secret rebates,

refunds, and commissions have been outlawed. Lumping or con-

tracting the labor services of a job have been eliminated. Employ-

ment has definitely increased, wage levels have risen, the property
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owner is now assured the workmanship and materials he bargained

to receive. Materials are furnished as offered without substitution

or dilution, which was quite a common practice in the old days of

vicious competition. General business in the industry has definitely

improved with the devastating depression securely checked and under

control for the first time.

The stabilization program embodying fair trade practices among

the employers of this industry has by no means been completed.

It has been effectively started. We are on our way to satisfactory

business conditions. Results from the industry will substantiate

the better feeling among competitors that there is at least some

security in the belief that all competitors are subject to the same

conditions. It will require at least an additional 2-year period to

make the operations of the stabilization of practices for both em-

ployers and labor reasonably effective. For this reason we appeal to

your honorable body to recommend an extension of the National

Industrial Recovery Act in order to allow the members of this

industry to carry out their cherished desires.

The most feasible and expedient method of relieving unemploy-

ment is to limit maximum hours by legislation. Purchasing power

can only be maintained under depressed economic conditions by fixing

through legislation, an irreducible minimum below which skilled wage

levels may not go. Fair competition can only be established m

depression times by legislation which forbids the unfair, unscrupulous

practices to which desperation drives competitors in industry. Assur-

ances that materials and workmanship will be delivered to the prop-

erty owner and the general public as bargained for, can only be

guaranteed when competitive conditions are reasonably standardized.

Surely that legislation is in the public interest which aims to inculcate

in industry, the principles of fair trade practice through honest com-

petition, that arms to improve the working conditions of labor

through the payment of livable wages and that assures the property

owner an honest job at a fair price.

Should the National Industrial Recovery Act not be extended, it

is this industry's firm conviction that business conditions in this

trade will relapse into an even worse chaotic state than that in which

it was found in June 1933. We exhort you to prevent any such

disaster by continuing the National Industrial Recovery Act.

The Chairman. Thank you very much.

Mr. Stuart. Thank you for hearing me.

Senator Barkley. Does your statement show the increase in

employment since June 1933 in your industry, by numbers?

Mr. Stuart. It does not in this brief. But we have noticed a

marked increase. We have figures to show a marked increase there.

Senator Barkley. Will you be able to supply that with your state-

ment for the record?

Mr. Stuart. Yes.

The Chairman. Send it down to the clerk.
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Mr. Javits, you are the first one to be taken on this afternoon. It

is now 12 o'clock. The committee will recess to meet at 2 o'clock

in the District of Columbia Committee room.

(Whereupon, at 12 o'clock noon, the hearing is recessed until 2

o'clock of the same day as noted.)
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AFTER RECESS

(The hearing was resumed at 2 p. m. as noted.)

Senator King (presiding). The committee will be in order.

I offer for the record a letter from Mr. Hartley G. Ward.

Remington Ward,

Newport, R. I., April 9, 19S5.

Committee Investigating National Recovery Administration,

United States Senate, Washington, D. C.

Gentlemen: I presume you are besieged with complaints and reports on

National Recovery Administration activities, and for this reason I have refrained

from writing earlier, but if you have not already given consideration to the

Graphic Arts Code, I believe you will find therein one of the finest examples of

the code in oppressing small business.

I have a mass of correspondence in this regard between this office, and the code

authority, the Rhode Island Typothetae, and various departments in Washington.

1 have gone into the matter in detail with the National Recovery Administration

authorities. They have been extremely polite in the matter, but have never

given a definite answer to the many points brought up. The code authority are

arbitrary, and show little sympathy for anyone not in favor of their methods.

We ended a very interesting correspondence by their referring me to the President

of the United States, as being the one who wrote the code, and therefore respon-

sible for it.

Outstanding in unfairness, was the fact that unless one belonged to the United

Typothetae of America, one could not be represented on the code authority. In

other words, the typothetae ran things just to suit themselves, and the inde-

pendent printer (large and small) had no say in his own code administration.

There were many other points almost as unfairâ€”such as complicated cost-finding

systems; high hourly costs; code assessments; unnecessary code overhead; etc.

I have always felt that a code for printers would be acceptable, and desirable.

But every printer should have representation of some kind, and it should not be

left to any one group of printers to foist their pet plans on the industry as a whole.

I would be pleased to go more into detail in this matter if it will be of any help

to you, but I don't wish to burden you with anything, if you already have the facts

at hand. The code in its present form is entirely unworkable, and provokes a

great hardship on the industry as a whole.

Very respectfully,

A. Hartley G. Ward.

Senator King. I offer for the record a letter addressed to the chair-

man of the committee by the New England Jobbers & Manufacturers

Millinery Association, stating that at a meeting of the association

representing all of those engaged in manufacturing and marketing

millinery in New England, that there was great concern over the ever-

increasing cost of conducting business due to the expense and restric-

tions imposed in the code.

New England Jobbers & Manufacturers

Millinery Association,

Boston, Mass., March 7, 1935.

Chairman Harrison",

United States Senate Finance Committee,

Washington, D. C.

Dear Sir: At a meeting of our association which represents all those engaged in

the manufacture and marketing of millinery here in New England, great concern

was voiced, expressly among the manufacturers, as to the ever-increasing cost of

INVESTIGATION OF NATIONAL. RECOVERY ADMINISTRATION 2215

conducting our business owing to the expense and restrictions imposed upon us

by the National Recovery Administration Millinery Code.

Our industry, by code figures, showed a volume of but $105,000,000 last year,

and was taxed by the code authority $576,628.27. This amount was obtained

by selling to the trade National Recovery Administration labels which are sewn
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in all hats sold.

The figures given above represent far too great a burden for our industry

which, to quote our code authority in their annual report just published: "We

ought to feel rather proud of what has been accomplished, despite the fact that

the industry, by and large, has not been prosperous for either workers or manage-

ment, due to the depressed state of consumption."

The code authority have fitted up their New York office headquarters in an

extravagant and lavish way at a cost as follows:

Office furniture (desks) $6, 068. 87

Office equipment (typewriters) 1, 537. 12

Office furnishings (carpeting) 1, 646. 34

Shelvings 1, 263. 94

Partitions and constructions 5, 219. 45

Electric fixtures 2, 369. 28

Total 18, 105. 00

In this office are installed our code director, salary, $20,000 per year; code

secretary, $10,000 per year; code author, $10,000 per year.

These salaries are excessive for the total amount of business of our industry,

and are far more than the vast majority of our members can hope to earn.

It is not alone the expense of maintaining the above useless machinery, but the

un-American way of inspection, both of our books and workrooms which, to our

way of thinking, violates the constitutional right of personal liberty.

The code provides for classified and minimum wages for every operation of our

work and reduces working hours to 35 per week (except for a limited time in rush

seasons), which leaves no elasticity of judgment for the harassed manufacturer

who, under the code law, has his costs fixed, and is then left to cutthroat com-

petition in selling his product to compete with the rest of the trade where there

is an annual 20-percent mortality.

If our code continues, there seems no other way out, other than many of our

best people will be forced to join the ranks of next year's 20 percent, which is not

an encouraging outlook for anyone.

If our Government feels that sweatshops and exploitation of child labor should

be stopped (and this any honest-thinking man will agree to), let a law be passed

covering the above, with teeth in it so that the grafter and chiseler will not try

to evade and nullify its effects; hand the same over to the Department of Justice

to enforce; then all will be well.

Under the above regulation, there would be no need of all these many different

codes with their exaggerated expense accounts eating the very lifeblood out of

our business and taxing the consuming public beyond their ability to pay.

Our association knows of no other way to express our views other than to write

to you who are so placed that you may use your valued influence to abolish this

cumbersome and expensive un-American practice.

With sincere thanks for your cooperation, we remain,

Yours sincerely,

New England Jobbers & Manufacturers

Millinery Association,

A. R. Cook.

Senator King. I offer for the record also a letter from Mr. Frederick

J. Weider, treasurer of the Barr & Creelman Co., plumbing and heat-

ing contractors of Rochester, N. Y.

April 9, 1935.

Senator King,

Senate Office Building, Washington, D. C.

Dear Sir: It is with deep appreciation that I learn of your interest in the

present investigation of the National Recovery Administration and I do trust

that you will keep up the fight against the renewal of this act for it takes little

imagination to realize how detrimenal the National Recovery Administration has

been to small business interests, as practically no small business has gained

anything through the codes brought about by National Recovery Administration.
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I believe that it is generally understood that when this act was first made a

law, it was brought about by big interests feeling that the small business firms

offered them too much competition and the only means of correcting it was to

bring about an evil such as this act, to throttle the little fellow and thereby

eliminate competition so that the profits of the monopolies could be further

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:40 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

increased. This is proved by the large profit shown by a great many of the

larger interests since this act was made a law.

Any one who takes the time to read the various codes written by these selfish

interests can readily see that none are written with the interest of the small

business man in mind, when one realizes that over 40 codes have restrictions and

limitations as to any individual starting in business covered by these codes, it

is readily understood that their intent is to kill any incentive, initiative, and

ambition that one might have in order that the field of these respective businesses

could be reserved for themselves. This one point alone is anything but American-

like.

As to the 17 points offered by Mr. Kichberg for correction of the existing law,

surely these are the most vague and confusing generalities that anyone could

imagine.

Most small business men realize that Mr. Richborg does not know what it is

all abo'it, for in the first place not having had business experience lie cannot sec-

it from a small business man's viewpoint.

Mr. Richborg also mentioned that 3,000,000 jobs have been created by National

Recovery Administration. This is imaginary and the writer doubts if he can

prove this number of jobs being caused by improved conditions brought about by

National Recovery Administration. Undoubtedly what he means is that there

are this number of new jobs created under the bureaucracy of National Recovery

Administration, those of paid clerical help, secretaries and so-called "brain

trusters" who have secured positions on National Recovery Administration

boards at the expense of the small business.

Where Mr. Richberg or his cohorts expects the small business man to keep

getting funds to keep paying for the expense of the National Recovery Adminis-

tration is more than one can understand.

As to- his stating that there has been less business failures during the past 2

years, the records possibly would bear this out but he does not realize that it is

no longer necessary to file petition in bankruptcy to become a business failure for

all one has to do today is to fold up, settle for so much on the dollar and start over

again, thereby eliminating the expense of bankruptcy. The writer knows of

many concerns in Rochester who have gone through this process, and are now con-

tinuing to operate in business.

The writer believes from personal experience, having served on code com-

mittees, both State and local, that the best thing for business would be to elim-

inate the National Recovery Administration, which has put so much fear and

discouragement into all successful business men, and which has accomplished

nothing but a great deal of additional expense to business, running into the

billions with absolutely no results whatever to show for this expenditure, other

than increased profits for the monopolies.

Most business men feel that regulation is all that would be necessary to properly

conduct any business successfully and that were these regulations applied on the

part of the Federal Government under a law enacted covering control of the

following:

Minimum wages, maximum hours for each industry.

The omitting of child labor.

The classifying of business in such a manner that no one type of business

interest could be operating under more than one classification unless they estab-

lish individual operating companies for the conducting of the business classified,

thereby eliminating one of the greatest evils that exist today, of everyone in the

other fellow's business, and the cause of so much price cutting by those who are

in all types of business carried on under one company. This would also provide

a means of bringing in additional taxes to the tax authorities as there would be

more individual companies required to report both on capital stock, franchise,

and profit tax.

The terms of credit and discount should be universal throughout the Nation,

governing the payment of accounts, and not to be governed by codes, each

having its own idea on this subject.

That each person or corporation in business should be forced to keep a set of

books covering their costs, and that the bookkeeping system be as laid down under

a regulation subject to Federal inspection.
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That no one should be restricted from starting in any new business he desires,

providing he complies with the regulations for the operation of that business.

The above are a few of the regulations that might be suggested.

Again I urge you to do your utmost to cause the elimination of the present

National Recovery Administration Act when it expires, and to do what is possible
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to bring about regulation of business methods that would be fair to all, which is

all that would be necessary today to eliminate the unfair competition that exists,

and when regulations are drawn the large interests or monopolies would not have

so much to say as in the past, for it is the likes of this type of business that wish

to do the dictating at the expense of the small business man.

This is further evidenced by a statement recently made by Mr. Johnson when

he stated that "All small business would have to go", and that it was apparently

his intention to seek the Government's aid to assist in the accomplishment of this

narrow and selfish viewpoint.

More and more each day the writer notices the increased attitude on the part

of the voters to demand their rights, which have been taken from them under the

"new deal" in the guise of laws of the National Recovery Administration, which

laws were written by the big interests for the big interests. It is time that the

interests of big business and capitalist is set aside, otherwise we will soon face a

revolution in this country, as the people are getting more and more incensed over

some of the conditions that have been brought about under the "new deal", for

they have come to realize that Mr. Roosevelt has not accomplished what he

promised, and that what has been accomplished has been for big business interests,

at the expense of the little fellow.

The writer believes that if there is any intent on the part of the committee

holding the hearings on the National Recovery Administration, before favorably

reporting the reenactment of National Recovery Administration, that hearings

should be held, if possible, in the various sections of the country to get the opinion

of the public who are suffering from the effects of the present act.

Very truly yours,

Frederick J. Weider, Treasurer.

Senator King. I offer also for the record a letter from the president

of the Northern Coal Co. of Detroit, Mich.

April 8, 1935.

Hon. William H. King,

United States Senate, Washington, D. C.

My Dear Senator: The publicity being given impending labor troubles, the

extension by compromise until June 16 of the bituminous coal labor controversy

and the forestalling of a possible and at this time embarrassing Supreme Court

decision by the discontinuance of the Belcher Lumber case, are grim reminders of

efforts, bordering on coercion, to secure passage of the National Recovery

Administration extension bill.

To "conserve" a natural resource, the known supply of which will last upward

of 1,500 years at the present rate of consumption, it is proposed to solve "today's"

problems by perpetuating a "monopoly" of our plenitude of bituminous coal

through the continuance of price fixing which, as costs continue to rise, serves

but to influence consumers uses of substitute fuels, such as oil, the duration of our

supply of which is less definitely known.

Therefore we again request your kind attention to the phases of National

Recovery Administration that are ruining small business, a few of which were out-

lined in our letter of January 10, and repeat our hope, through your advocacy, of

the definite abolition of price and commission fixing either in National Recovery

Administration or any other form, that commercial enterprise may be improved

at least to the extent of its being purged of legalized persecution, bootlegging and

hi-jacking.

Yours very truly,

Northern Coal Co.,

E. C. Crowley, President.

Senator King. I offer also a communication from Mr. Walter Mit-

chell, Jr., the secretary of the Furniture Code Authority, who states

that it was understood that he might submit a supplemental statement

119782â€”35â€”PT 6 20
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to his testimony, and pursuant to that understanding he has submitted

the following, which may go into the record:

April 6, 1935.

The Honorable William H. Kino,

United Slates Senate, Washington, D. C.
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Deab Senator Kino: In accordance with your request as to the Finance Com-

mittee hearing on the National Recovery Administration yesterday, I am attach-

ing herewith a brief, dealing with price-fixing in lumber, specifically, and with price-

fixing in general as filed by the Furniture Code Authority on October 12,1934.

My telephone number and address are given on this letterhead and I shall be

glad to try to be of service to the committee in any way.

Very truly yours,

(Signed) Walter Mitchell, Jr. Secretary.

Furniture Code Authority,

1700 Eye Street NW.,

Washington, D. C, October IS, 1984.

Re: Lumber Code Prices and Price Fixing on Items used by Furniture Manufac-

turers.

Mr. A. C. DixoNj

Deputy Administrator National Recovery Administration,

Washington, D. C.

Dear Sir: The attached brief, supplementary to the testimony presented by

representatives of the furniture industry at the public hearing on September 19, is

filed in accord with the permission of the presiding deputy administrator as

given at that hearing.

A list of the items used by furniture manufacturers, and against which this

protest is directed, is attached hereto as exhibit A.

Comparisons of prices paid for specific items of lumber, with prices scheduled

under the Lumber Code, are shown in exhibit B. In connection with the plywood

prices there is a particularly interesting set of figures on the manufacturer s own

costs as compared with his selling price and code price. The committee for this

code authority does not, however, wish to be interpreted as suggesting these

purchase prices or any other specific prices for use as minimum specified prices.

Opinions of a large sample of furniture manufacturers regarding price fixing

and its enforceability are summarized in exhibit C.

We further wish to protest that the requirement of the deputy administrator

that specific suggestions be made as to the prices of specific items is an impossible

request in view of our basic position that prices cannot successfully be determined

hy mass arithmetic. The limitation of the hearing to such specific information

constituted a denial of our request for hearing in that it denied permission to

present the only arguments we can properly present.

The brief, as submitted, contains the broader background and consideration of

the commercial aspect of price fixing in hardwoods and other items used by

furniture manufacturers. Consideration of these aspects, we believe, is necessary

to a proper appraisal and decision on the problem.

We contend that the limitation of the hearing and any attempt to limit or dis-

qualify consideration of the attached brief is contrary to the purposes of the re-

covery act, the policy of the Recovery Administration and contrary to our under-

standing in applying for the hearing. It is admitted that the writer, as repre-

sentative of this mdustry, verbally agreed with you that the protest could rightly

be limited to the items used by furniture manufacturers; but it was clear from

our correspondence and conversations on the subject that this industry's protest

clearly applied to price fixing in those items and not merely to the prices.

In the hearing on September 19, when Deputy Administrator Self ridge stated

that we could obtain a hearing on the broader aspects of lumber price fixing if we

should request it, we made clear to him that such a request was contained in my

letter of August 16, which protested against Executive Orders 9-46A and 9-47Aâ€”

the amendment to the code as well as the order declaring emergency prices (p. 105

of the record). We do not consider that the Deputy Administrator has made a

satisfactory reply to our question as to why a hearing was not held on the broader

aspect of this question when we had so requested.

We believe that the objections to dealing with this aspect in public hearingâ€”

that other interested parties were not representedâ€”is not applicable to the con-

sideration of a brief and that the error involved in the above limitation of hearing

may in part be mended by the careful consideration of the attached brief.
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In accordance with the notice of hearing, which requested that witnesses present

specific suggestions and wordings of revisions proposed, we respectfully submit the

following suggestions. We realize that they are made at the risk of seeming to

meddle with the problems of the Lumber Code Authority, but they are ventured

to avoid the risk of seeming purely destructive:
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1. That the portions of article IX of the Lumber and Timber Products Code,

which imposes fixed price schedules, be rescinded with respect to hardwood and

plywood items or at least with respect to the items listed in the specific summaries

or prices in the attached brief and closely related items.

2. That the Lumber Code be amended to apply to these items and any other

appropriate items a prohibition that "no manufacturer shall offer, sell or exchange

* * * products * * * at less than their cost to their manufacturer,

except to meet existing competition of lower cost producers on products of the

same or equivalent quality and/or specification."

3. That the existing minimum cost protection price schedules on these items

be revised downward to at least 10 percent below prevailing market prices as

offered by reputable producers and that such schedules then be made an informal

yardstick of probable minimum cost, a basis for challenging individual producers

to show cost figures, and not a basis for prosecution.

4. That a modified plan of price filing be considered as a method of keeping

these yardsticks up to date and sensitive to changing conditions.

Respectfully submitted.

Furniture Code Authority,

Walter Mitchell, Jr., Secretary.

National Association op Furniture Manufacturers, Inc.,

A. P. Haake, Managing Director.

Southern Furniture Manufacturers Association,

J. T. Rtan, Secretary.

Exhibit A

With the limited exceptions noted elsewhere in this brief, the furniture manu-

facturing industry protests the Lumber Code price of all items used by that indus-

try, on the ground that said prices are excessive and damaging to our interests

as users of lumber; and, furthermore, that the fixing of prices on the items listed

below is of doubtful legality under the terms of the National Industrial Recovery

Act.

We specifically protest the following items as listed in the Lumber Code

Authority Bulletins of July 16, 1934:

No. 27â€”Aâ€”Appalachian section

Appalachian and southern hardwoods:

Firm white ash - - 5/8" to 10/4"

Basswood - - 4/4" to 12/4"

Beech 5/8" to 8/4"

Birch 4/4" to 8/4"

Chestnut -- 3/4" to 8/4"

Black gum 4/4" to 8/4"

Hard maple 4/4" to 10/4"

Soft maple. 4/4" to 10/4"

Plain red oak 5/8" to 10/4"

Quartered red oak 5/8" to 6/4"

Plain white oak 5/8" to 10/4"

Quartered white oak 4/4" to 8/4"

Plain poplar â€” - 5/8" to 10/4"

No. 27-Sâ€”Southern section

Appalachian and southern hardwoods:

Firm texture ash 5/8" to 8/4"

Ash squares 4/4" to 12/4"

Basswood - - 4/4" to 8/4"

Beech - 5/8" to 8/4"

Beech squares. - 8/4" to 10/4"

Plain red gum â€” 3/8" to 10/4"

Plain red gumâ€”figured. 4/4" to 6/4

Quartered red gum 4/4" to 10/4"

Quartered red gumâ€”figured.. 4/4" to 8/4"
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As an example of the irregularity of prices at any one moment under price

fixing (see item 1-C in the brief) the following compares prices on three different

dates and two or more producers, on identical quality of lumber delivered at the

same point.

Bought in Gardner, Mass., under code, from following:

MillB

Mill C
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Mill A

Kiln-dried yellow biroh, f. o. b., Gardner, Maes.:

4/4

$74

*75

81

$82

8/4

80

84

8/4 .-.

93

Prices on Cuban mahogany which is not produced under a code were raised to

excessive levels, apparently in order to maintain or improve the competitive

position of other woods. Manufacturers in this industry report practically no

purchases at code prices.

April 1933

F. & 8.

Code

(select)

L. Com.

Cuban mahogany (Grand Rapids):

4/4

1$145

1150

> 160

â–

165

$220

230

235

245

$200

210

215

226

$160

170

175

180

5/4

6/4

8/4

'Pre-code log run.

McConnelaville.â€”Mahogany people put prices up to a wild level. Examples of

price increases which we believe to be excessive in relation to the increased labor

cost are as follows:

Code

Birch (Milwaukee) 4/4 1 common and select

Tupelo (Tippecanoe 4/4 F. it 8. City, Ohio)

4/4 sap gum (f. o. b. Marietta, Ohio)

4/4 F. & S. basswood (Chicago)

1/20 cross banding; veneer (Evansville, Ind.).

4/4 1 C. & 8. birch (Wisconsin)

Gum 4/4 (Bagerstown, Md.)

Gum 6/4 (Bagerstown, Md.)...

Gum S/4 (Bagerstown, Md.) _

Plywood:' 6-ply striped mahogany face

$19.00

$39.00

28.00

49.50

25.00
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manufacturers that operate a veneer and plywood department in their factory

and that unless the protective code prices in the Plywood Manufacturers' Code

are adjusted, that because of the discrimination against them that they have a

choice of doing one of two things: that is, install a plywood plant as a part of

their factory or to quit business. This condition seems to be general throughout
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this southern section and I believe that it is a matter of a very serious nature.

"Since getting this definite reaction and statements from the various buyers of

plywood in the furniture industry I have figured carefully into the costs of various

items of plywood as set up in the cost protective price list under the Lumber

Code Authority Bulletin No. 56, and I am inclined to believe that the prices on

many of the items are out of line certainly ranging from 2 to 3 cents above the

prices that should be asked by the plywood manufacturers. For your informa-

tion, I am quoting herewith several of the items based upon my cost figures

showing the cost, the suggested selling price, and then the code prices:

Cost

Sug-

gested

selling

Carload

code

price

price

$147.39

169.82

169.16

186.33

$16112

186.60

186.07

204.96

$178.28

216.18

211.48

226.67

Plain striped mahogany (ace

"From the above schedule of cost and suggested selling prices you will note

that I feel the plywood manufacturer should have 10-percent profit, but adding

on the 10 percent still leaves the cost-protective prices on carload lots considerably

above the selling prices. It is true that this is simply four items, but these are

items that run into a heavy footage and there is a larger variation than this in

certain items that are not as stable as these four items. * * *

"In talking with two or three of my competitors they take the position that the

prices are too high, ranging from 2 to 6 cents per square foot as published in Bulle-

t in No. 56. If this is so, then the plywood manufacturers are entirely wrong to be

tied up to such prices and attempt to force the furniture manufacturers to pay

these prices. * * *

"A number of the heavy plywood manufacturers have in the South advised

that they seriously complained about these prices when they were established

and ordered put into the code, but the Northern manufacturers and the thin-gum

manufacturers outvoted these plywood manufacturers that did object and the

prices went in, not as actual cost prices but prices that were more or less to be

considered as selling prices with a good profit included for the plywood manu-

facturers. * * *T'

Exhibit C

Opinions of Furniture Manufacturers Regarding Price Fixing and its

Enforceability

In preparation for the hearing of September 19, a questionnaire was sent out

to all members of the furniture industry asking their opinion on the desirability

and the workability of price fixing in lumber. It proved impossible to obtain a

full reply, since many manufacturers returned the questionnaire untouched or

partially filled out with a comment that exploration of the subject was not worth

while because price fixing had already collapsed and was a dead issue. However,

the answers from some 600 as tabulated show the following: 76.8 percent opposed

price fixing by definite published prices; 44.6 percent opposed the protection of

individual cost as well; 55.4 percent favor individual cost protection as workable

and reasonable expense; 23.2 percent favor the theory of price fixing as proposed

under the Lumber Code, but a number of these express belief that it cannot be

enforced.

In answer to the question regarding enforceability: 64.3 percent believe
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Brief of the furniture manufacturing industry before the National Recovery

Administration concerning the fixing of prices of hardwood plywood, and other

items used by furniture manufacturers, as scheduled under the administrative

orders of July 10, 1934. Pertaining to amendments of article IX of the code of

fair competition for the Lumber and Timber Products Industry Approved Code
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No. 9, and to the declaration of emergency minimum prices thereunder. Hearing

held September 19, 1934. The sections of this brief coverâ€”

1. The commercial aspect of price fixing as shown by such figures and other

facts.

2. Lumber Code price fixing in the light of the recovery act and N. R. A.

policy.

3. Difficulties of computing valid reasonable cost figures.

4. Basic economic considerations as applied to hardwood lumber price fixing.

The Commercial Aspect of Price Fixing as Shown by Such Figures and

Other Facts

A. Furniture manufacturers' hope of stabilization disappointed.â€”To begin with,

furniture manufacturers, although believing that the lumber price Increases were

out of line with commodities generally, hoped and believed that lumber prices

would be stabilized at the code level and that the resulting gain in business con-

fidence might outweigh the handicap of added cost. The above figures dealing

with purchases of important staple items of hardwood, show that the code prices

have not been enforced; in fact, nave been applicable to a minority rather than a

majority of the volume of purchases by this industry.

B. Prices subject to rumor and panic.â€”The public has been robbed of the knowl-

edge of true prices at which transactions take place, because the publication of real

prices exposes the seller to persecution or prosecution.

C. Not a solid market.â€”A canvass of the situation showed that instead of

uniformity in the prices paid for lumber by competing manufacturers, wider

differences have existed in the prices actually paid than was the case prior to

price fixing. The plan has contributed to cause a diversity of selling prices and

has fostered unequal competition in the furniture industry, because of the disparity

in prices paid for the same grade of lumber.

D. Curtailed consumption because of high prices.â€”Because lumber represents

anywhere from 25 to 45 percent of the cost of case goods in the furniture field,

the sudden and excessive rise in the price in the fall of 1933 caused sharp rises

in the price of furniture. Although this persuaded retailers to make large pur-

chases, the furniture failed to move forward to the consumer. In contrast to

this, as pointed out at the hearing, Mr. Lane found cedar chests, made largely

of lumber not subject to code prices, went to the dealers at prices which appealed

to the general public. The same was true of certain types of upholstered goods

and modern metal furniture.

E. Substitution of other materials.â€”The furniture industry can and will par-

ticipate in the substitution of other materials and suffer only the inconvenience

of capital outlay and experiment; but the lumber industry is permanently injured

in most instances by such shift. The sudden rise in plywood prices caused many

furniture manufacturers to resume operation of long unused or semiobsolete

plywood facilities. Previous to the code, for 12 or 15 years, these same people

had found plywood cheaper to buy than to make because of the efficiency and

specialization of plywood factories; but they now find it distinctly cheaper to

make plywood in the furniture plant. One manufacturer, who. purchased new

machinery, found that he could amortize its entire cost in 2 years, by the saving

in comparison with present code prices.

F. Price floor below market apparently beneficial.â€”In a few instances code prices

were set sufficiently low so that the prevailing market for those items has been

above the code price and only occasional sales have been made at the price floor.

Certain items of maple lumber in certain districts illustrate the point; and the

producers of these items have been benefited by the tendency of manufacturers to

escape the excessive plywood prices in some instances by substituting solid maple

suites for veneer construction. If all the minimum cost protection prices shared

the character just described, the present large expense of enforcement and wide-

spread opposition would undoubtedly not have been incurred.

G. Confidence damaged by collapse of code prices.â€”The collapse of the Lumber

Code price schedule, when it was found unenforceable, damaged the furniture

industry probably as much as the sudden rise. It broke down the confidence of

retailers and consumers regarding the future prices of furniture.
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H. Proposed enforcement would cause sudden price rise.â€”As is evidenced from

the above records of purchases below code prices, a complete enforcement of the

schedules of July 16, if such were possible, 'would cause a sudden and sharp rise

from the prevailing levels at which business has been transacted, and expose this

industry to another cycle of damage. Under present conditions the public would
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be even less inclined to absorb furniture at increased prices than it was in the fall

of 1933, when the first sudden increase of lumber prices forced a corresponding

change in furniture.

I. Efforts to make other industries support Lumber Code enforcement.â€”N. R. A.

enforcement officials have intimated that buyers of lumber are under obligation

to assist in enforcement of the price schedules by giving information regarding

their purchases and the names of suppliers. It has been suggested that some

decree be issued making buyers of lumber at less than code prices guilty of viola-

tion of the Lumber Code. Salesmen for lumber companies have threatened

customers with law suits, as punishment for purchases from other lumber com-

panies at less than code prices. These occurrences indicate an unhealthy condi-

tion wherein an industry is unable to enforce its own code even with tremendous

expenditure, and is asking the entire industrial structure of the Nation to assist.

LUMBER CODE PRICE FIXING IN THE LIGHT OP GENERAL N. R. A. POLICY AND

EXPERIENCE

A. Labor compliance stronger than price fixing rather than dependent upon it.â€”It

has frequently been argued that the price-fixing arrangement is necessary to the

support and protection of the labor provisions and wage rates in the lumber indus-

try. This does not accord with the experience of other industries nor with the

plain fact that every worker will assist the code authority and the Administration

in the enforcement of labor provisions without charging a penny for his enforce-

ment services; whereas price fixing must be enforced by high-class executives and

field men who are expensive in salaries and are constantly under pressure of com-

mercial bribery.

The lumbermen who filed a petition for exemption from the price-fixing plan

and who are now reported to be suing for an injunction in the Federal court,

unanimously stated that they were able to maintain the wages of the Lumber

Code on their sales at a free market. Likewise, the purchase price figures,

quoted in this brief, show 60 to 80 percent above the low point of 1933, reputed

by many reliable lumbermen more than ample to cover the wage increases result-

ing from the code.

B. Lumber industry not properly notified of renewal of price fixing.â€”Many lumber

men declared that they never received notice of the code amendment and the

Executive order proposed on July 16, and would have protested if they had been

so notified. Deputy Administrator Selfridge admits in the record that the deputy's

office does not know whether the administrative agencies of the Lumber Code

Authority took proper steps to notify the members of the industry.

C. Emergency declared for indefinite period.â€”It was emphasized in the early days

of the National Recovery Administration that the organization acknowledged no

precedents and would feel free to experiment in different manner with different

industries. Evidence of the passing of that day has come with the crystallization

of experience from these experiments in the form of policy memoranda. Office

order no. 228 specifically mentions a 90-day limit on a price emergency, with the

idea that the matter would automatically become subject to reinspection at the

end of 90 days. In the public interest anything so drastic and subject to abuse as

price freezing should be reexamined frequently.

D. The nature of an emergency.â€”National Recovery Administration officials and

the Research and Planning Division constantly emphasize to the industries who

apply for a price emergency that said emergency must meet several specifications:

1. Must hold a promise of successful stabilization by mean* of price fixing.

2. Must have some more permanent solution in sight at the end of the 90-day

period.

3. Must not contain the possibilities that price freezing will operate unfairly to

any important parts of the industry.

4. Must be an immediate emergency and not a long-standing economic illness.

These and several other criteria do not seem to us to be satisfied by the emer-

gency in the lumber industry. Even in the prosperous years of 1928 and 1929

that industry was suffering from the basic economic illness of overcapacity and

the substitution of other materials. The immediate emergency which aggra-

vated this long-time economic trend was undoubtedly one of code administration
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based on the fact that the previous price-fixing arrangement was found unen-

forceable.

DIFFICULTIES OF COMPUTING VALID REASONABLE COST FIGURES

The Furniture Code Authority contends that in a number of respects the

method of figuring these prices is unfair and detrimental to the users of lumber as
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well as to large portions of the lumber industry itself.

A. I mpossibility of joint cost allocation.â€”It is reasonably possible to figure the

cost of sawing a log, but the allocation of this cost to the various grades of lum-

ber produced from that log is, of necessity, arbitrary and based upon previous

market values of these various grades. It is significant that the phase of the

lumber price schedule which has received practically no criticism among furniture

manufacturers is the set of differentials designated for various grades and thick-

nesses. It is our understanding that most of these were based upon practical

experience and market relationship.

B. Lumber prices permitted to contain excessive interest and overhead.-â€”Even

after the changes made last winter in the method of allocating depreciation and

similar charges, the lumber price schedule still contained interest charges on

capital. It is beyond the power of our economic system, or any system, to guar-

antee interest charges to all investors, wise and unwise, and the National Recovery

Administration has wisely refused such guaranties in other cost formulas. Yet

stumpage, which is frequently mentioned by National Recovery Administration

officials as a prime cost in lumber and as an unfair advantage possessed by farmer

mills in a free market, consists largely of accumulated interest on timber tracts.

Lumbermen frequently cite the tremendous accumulated burden of delinquent

interest on bond issues among some of the large lumber producers, but this condi-

tion is no different than in many other industries which must wait upon better

business conditions to recoup accrued carrying charges.

C. Alleged determination of prices by the Administrator.â€”Although the ad-

ministrative order states that the Administrator and the Research and Planning

Division shall determine reasonable prices, such a work would be impossibly long

and expensive if attempted by anyone other than the lumber industry. It is

is our understanding that the Lumber Code Authority not only supplied the price

schedules but that they were declared in effect by the Administrator long before

the Research and Planning Division had completed the minimum checking of the

computation. This impression was confirmed in the record by the representative

of the Research and Planning Division.

D. Average cost for industry not reasonable.â€”The administrative order requires

reasonable costs, yet the prices are figured on average costs for the entire produc-

tive capacity in each division of the industry, in many instances reputed to be

four or five times the capacity necessary to supply the 1929 peak demand. If

the productive capacity of any division, particularly hardwood, were arranged in

order of its efficiency at any one time, these average costs would supposedly lie

at the half-way point. If, however, cost calculations were based on the cost

figures of the most efficient quarter of the production capacity, they would

supposedly fall half-way between the zero and 25 mark or on the scale which we

have described 37% points away from the present price computation.

BASIC ECONOMIC CONSIDERATIONS AS APPLIED TO HARDWOOD LUMBER PRICE FIXING

The considerations below, applicable to all price fixing, have been emphasized

by the chairman of this code authority at conferences of the durable goods com-

mittee and by other public protests from members of this industry.

A. Fair share of national income for durable consumer goods.â€”When price fixing

is permitted to industries making basic raw materials and necessity goods, it

gives them a preferred claim upon the national income and permits them to take

a larger proportion than they would obtain in free trade. Conversely, less of the

national income remains for purchases of durable and capital goods which can

be delayed. This is particularly true of durable consumer's goods, and shows

concretely in the price and profit figures for the furniture industry. The following

information from the brief presented by Mr. J. T. Ryan at the hearing on Sep-

tember 19 shows that the furniture industry was not able to raise its prices in

proportion to the increase in lumber costs because public demand would not stand

for such increases. This is reflected in increasing losses for the furniture industry

at a time when other industries are picking up. The furniture industry is squeezed

between fixed prices for its materials and a sensitive elastic demand for its product.
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"An investigation made by us shows that for each $1 of sales of cheap and

medium-priced bedroom and dining-room furniture, the producer spends from

25 to 32 cents for lumber and veneer. In other words, in cheap and medium-

priced furniture, the lumber and veneer cost is from 25 to 32 percent of the selling

grices. Obviously, this item of lumber and veneer cost is the major item of cost
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i the production of cheap and medium-priced furniture, and, therefore, any

change in lumber and veneer prices has a direct bearing on the selling prices of

furniture. An analysis of the operations of southern furniture factories for the

first 6 months of 1934 shows that for each $100,000 of sales, the cost was as

follows:

Direct and indirect pay roll $28, 508

Factory burden, not including indirect labor 11, 134

Administrative and selling expense 18, 418

Materials 46, 422

Total 104,482

"It will be observed that on an average there was a loss of 4% percent on sales.

Materials represented 46.4 percent, of which lumber and veneer represented more

than 50 percent, as lumber and veneer represented from 25 to 32 percent of sales

prices.

"In order to illustrate the effect of lumber cost on the selling prices of furniture,

I desire to offer an exhibit showing the cost and selling prices of a cheap, plain

walnut dining-room suite consisting of a buffet, china closet, serving table, and

dining-room table. This statement shows the principal item of cost at the low

point in January 1933, the high point in September 1933, and the present cost.

The costs are separated, showing direct labor, lumber, veneers, other materials,

factory burden, selling and administrative expense, and the total cost contrasted

with the selling price. We show the percentage each item represents of the total

cost and the relationship of the cost at each date to the January 1933 cost. It

will be observed that the direct labor cost represented 16.8 percent of the total

cost in January 1933, 19.2 percent of the cost in September 1933, and 21.9 percent

of the cost as of this date. Lumber and veneer combined represented 25.7

Eercent of the cost in January 1933, which increased to 33.6 percent of the cost in

eptember 1933, and declined to 25.8 percent of the cost as of this date."

B. Trend toward Government control and socialism.â€”Price fixing, if it works, is

a step toward socialism and complete Government control of Dusiness. Pro-

duction control is commonly desired or attempted in connection with price con-

trol and it is becoming increasingly apparent that the two must go together.

In addition, artificial control or stimulation of demand is necessary to the success

of the other two types of control. A supply and a price are of little value if there

is no demand.

C. Result adverse to conservation.â€”Price fixing in lumber has worked in oppo-

sition to the timber conservation program so widely publicized and desired. It

has been reported that, since the Lumber Code went into effect, 4,000 new mills

have gone into operation to enjoy the privilege of selling at alleged cost prices.

Excess stocks are piling up and deteriorating in many branches of the lumber

industry.

D. Suggested workable cost protection plan.â€”Cost protection prices must be

low enough to constitute a "last line of defense" against price panic. If they

are set higher, they encounter commercial pressure so great that they have been

broken down and are morally useless at the moment when most needed. The

safe pomt for this last line of defense is that at whch the most sfficient producers

of the industry are willing to sell. Properly administered it need never gravitate

to the cost level of these most efficient" producers.

Senator King. A report has been submitted by the Research and

Planning Division entitled, "Movement of Paper Prices Under the

Paper and Pulp Industry Code." The assistant to the committee,

Mr. Whiteley, has marked a number of pages which will go in the

record, but there are a number of other pages and graphs which I am

advised it will be difficult to have printed in the record because of the

cost and also because it will delay the printing, so this matter will be

filed as an exhibit to be considered by the committee in any way

they desire.

(Following are the portions of the above as marked to be inserted:)
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The Movement or Paper Prices Under the Paper and Pulp Industry Code

i. summary

This report undertakes a statistical study of paper prices under the Paper and

Pulp Industry Code. The industry was assigned for study because price com-

plaints against it were especially numerous and because analysis was wanted of
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a mass of price materials obtained from the Paper Industry Authority. Al-

though examination disclosed that the prices thus obtained were probably

defective in certain respects, particularly in not representing the full extent of the

rise during 1933-34 in prices of writing, book, and all code papers combined, yet

it proved feasible, on the basis of price indexes constructed monthly 1926-34 for

all papers together and for the important groups separately, to establish certain

conclusions respecting price changes.

The points established are:

1. Prices of papers coming under the Paper and Pulp Industry Code rose in

1933-34 more and faster than prices of industrial products in general, though

commonly they have lagged behind such prices.

2. A large part of the total rise took place during the period of code formation,

increase being particularly abrupt in July 1933, when the code was first drafted.

3. Having reached a high level in the spring of 1934, prices as a whole were

substantially maintained through September (the latest month covered by the

date), though it was said that in the interim buying declined and production

dwindled to record lows.

4. The movements recorded by the general index were concerted in character

among the major code divisions. Book, writing, kraft wrapping, sulphite wrap-

ping, tissue, and miscellaneous papers all alike joined in the sharp rise of prices

m July 1933; all shared substantially in the total recovery to the spring of 1934;

and all except writing and tissue papers displayed continued firmness into the

next autumn.

5. Price inflexibility characterized by lack of price change over periods of

months made its appearance. In the comparatively close-knit book and writing

paper groups similar inflexibility had obtained in more prosperous years, but had

been largely dissipated in the later stages of depression. In the kraft wrapping

and sulphite wrapping indexes it was a new development.

6. Partial data also suggest, though they are too meager to establish a tendency

for price spreads to narrow and prices to become uniform at the higher levels of

late 1933 and early 1934.

All these developments coincided in time with the formation and operation of

the Paper and Pulp Industry Code, the price clauses of which repose large powers

with the Paper Industry Authority and put detailed restraints upon individual

producers. It is submitted that the statistical evidence furnishes a strong pre-

sumption that the code has been used as a means of furthering rigid price control

within the industry.

*******

Price rise, initiated in May, assumed larger proportions in July than in any

other single month. Of the total increase from the low of April 1933 to the high

of April 1934, 60 percent occurred in the 5 months July to November. It will of

course be recalled that the summer and fall of 1933 was a period of spontaneous

increase in prices of many commodities. Yet the fact that the rise in paper was

above the average, and coincided in time with significant stages in code formation,

suggests that the latter played a part in it. Certainly it can hardly be laid to

increased costs, since at its abrupt inception there had been no increase in labor

costs under either the National Recovery Administration or the President's

reemployment agreement, and apparently little if any increase in raw material

costs.

After the code came into effect, prices continued to advance until they reached

a high in April and May 1933, when a rapid decline of purchasing set in.

The numerous complaints leveled against paper prices both before and after

the general code became effective charged not only excessive increase but also

price collusion evidenced by uniform quotations.

A price index is not adapted to disclose uniformity in pricing. The continued

high level of the price index through 1934, however, during a period when buying

decreased and production was said to have shrunk to a new post-war low, not

improbably points to some sort of joint action to maintain prices.
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The price clauses in the code have several features not approved by Office

Memorandum 228 nor by the National Industrial Recovery Board's recent

statement with respect to price policy. They prescribe (1) open price filing

with the Paper Industry Authority, with a 1-day waiting period; (2) a minimum

price basis, set by the individual member's own cost except where a competitor
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names a lower price; and (3) an obligatory uniform cost system. Although no

cost system for the industry has yet received National Recovery Administration

approval, it is not apparent to what extent uniform costing that might influence

price has been adopted, since the code provides that pending administrative ap-

proval of a standard system, individual methods shall be "subject to suchpre-

liminary rules as the Paper Industry Authority shall from time to time prescribe.''

In current pricing the cost to be used is that which obtained over the latest 3-

month accounting period ending not less than 30 days before the start of the

quarter in which the price is quoted; e. g., a price filed any time from July_ to

September must not go below the cost in a quarter ending May 31 or earlier.

While this puts no obstacle in the way of price rise, it clearly tends in a period of

declining cost to delay price decline. Any price suspected of violating the mini-

mum is subject to investigation by the Paper Industry Authority (which is given

power to require cost date for this purpose), and pending such investigation is

subject to suspension by the Administrator. Taken all together, these price and

accounting clauses of the code have unquestionably a stringency not favorable to

price flexibility.

* * *****

The Government Printing Office, a large buyer of these two types of paper,

has compiled a statement showing the prices paid over recent years. The state-

ment exhibits price increases in late February 1934 (when bids were accepted

covering the second quarter of 1934) over late January 1933 (when bids were

accepted covering the contract year beginning in March) that run as follows:

(1) For some three dozen grades of book paper, increases centering around 67

percentâ€”with a half dozen grades that increased less than 50 percent offset by

others increasing up to or above 100 percent; (2) for writing papers, increases

centering around 60 percent, or much higher if reference is made to related

grades of fine paper.

Senator King. I am advised by Senator La Follettee that the

committee asked for certain information from Mr. Blackwell Smith,

acting general counsel, and in response to that request Mr. Smith

has transmitted to the chairman of the committee, information as

well as a letter. The letter and the information furnished will be

inserted in the record.

National Recovery Administration,

Washington, D. C, April 16, 1935.

Senator Pat Harrison,

Chairman Senate CommiU.ee on Finance,

Senate Office Building, Washington, D. C.

My Dear Senator Harrison: In accordance with Senator La Follette's

request, and our previous practice of making requested documents and informa-

tion available to the members of your committee, I am enclosing a table indicating

which codes of fair competition have been promulgated by the National Recovery

Administration and which by the Agricultural Adjustment Administration. The

table also indicates the dates of transfers and supervision and administration of

certain codes from administration to the other.

In further explanation of the table it should be pointed out that the abbrevia-

tion "L. P." means labor provisions and the abbreviation "T. P." means trade

practice provisions.

Very truly yours,

Blackwell Smith,

Acting General Counsel.
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Salmon Fishery (Pacific coast).

Shrimp Industry.

Sponge Packing and Distributing.

Trout Farming (eastern section).

Tuna Fishery.
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Wholesale LobBter Industry.

Senator King. I also offer a communication from the Youngstown-

Erie Terminals Co. of Youngstown, Ohio, opposing the extension of

the code for the service industries.

March 27, 1935.

Re proposed extension of N. R. A. in opposition to an application of codes to service

industries.

My Dear Senator: Before addressing myself to the subject, may I give you

my reasons, which are based in all sincerity, on submitting our argument to your-

self. Inasmuch as the State of Ohio apparently has no representation on this

committee, I feel that no ethics are being violated in writing to any Senator of

my particular choice.

It was my very good fortune some 10 or 12 years ago to listen to an address made

by you at a dinner given by the Cleveland Traffic Club, Cleveland, Ohio, at which

you were the speaker of the evening, and which address I today recall a6 being one

of the most sound and scholarly to which I have ever listened. Further, I recog-

nize in you one of the all too few members of your honorable body, who base

their conclusions entirely on facts and also a man who is not influenced by popular

clamor. With the foregoing statement, I wish to present my views relative to

the application of codes to those institutions whose principal stock in trade is

service.

Inasmuch as it has been publicly stated by both Gen. Hugh S. Johnson and by

Mr. Donald Richberg that the application of codes to service institutions was

impracticable and should be discontinued. I wish to call your attention to the

copy of a letter that I addressed to Gen. Hugh S. Johnson under date of March 2,

1934, at the time the Code for the Merchandising Warehouse Trade was under

consideration. I also enclose a copy of a letter written January 17, 1935, to the

Deputy Administrator C. P. Clark, in which I reiterated my views in the matter.

My letter to Mr. Clark, of course, was based on a years' experience of operating

under the code; whereas, my letter to General Johnson was largely prophetic

in its nature.

The operation of a storage warehouse is entirely local in its nature. Its func-

tions can serve only to immediate population that is tributary to their warehouse.

Having nothing to sell, other than empty space and service, it is automatically

restricted in its operations by the demand and characer of service required by that

particular locality. I believe that you will agree with me that this is a very sound

assumption. This being the case, it would appear impracticable to attempt to

cover such a business by a blanket set of rules, regulations, and restrictions that

would have to apply in all localities of the 48 States of the Union.

I am enclosing you a pamphlet issued by the Merchandise Warehousing Trade

Code Authority as of January 31, 1935, showing by States the members of this

industry that are now operating under this code. 'The pamphlet indicates the

total code membership participation of 1467 different business concerns.

At this juncture I desire to state that in my honest opinion 90 percent of this

membership had little voice and less participation in the preparation of this code.

The code was prepared by leading members and officers of the American Ware-

housing Association, which is an old trade organization of the industry, with a

total membership in 1934 of less than 300 accredited members. The 90 percent

of warehouses I have referred to represents the smaller submerged members of

the trade, who have neither the time nor the money, and I might say, the inclina-

tion, to attend meetings, either in the preparation of the code or the attempted

enforcement of the code. They have, by threats and force been obliged to sub-

scribe to the code and pay the assessment and additional expenses incident thereto

for code participation and compliance under compulsion by code authorities.

A budget of $117,000 has been set up for the coining year to maintain the

code authority at Chicago, which amount, of course, is to be collected from the

members of the trade. This will be a direct drain on the resources of hundreds of

companies engaged in this business, merely to set up a centralized bureau of

highly paid officials and office organizations, and will be of no benefit whatever

to the trade as a whole.
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By what I have been able to glean from the newspapers, your committee is

making an honest effort to get at some of the fundamental facte surrounding the

formation and promulgation of a great many of the codes. There seems to be

an inclination on the part of at least a number of the committee, of which you

are one, who what to get down to the grass roots of the matter, and ascertain
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just how keen the average small business man in any industry is for the con-

tinuance of such codes.

The average warehouseman can only act as an individual, and cannot afford, of

course, to appear in person before the Senate committee. In this connection,

permit me to make a suggestion which, while it might not be in conformity with

the method of procedure of your committee, it would at least be authoritative.

I should like to see a mail poll conducted by your committee of every individual

member of this industry, as indicated by the enclosed pamphlet, giving their

opinion as to the further continuance of this code. The small proportion of those

members who desire the continuance will, of course, no doubt, soon be heard from

in Washington by personal representation. The little fellow in your State and

the other 47 States in the Union, will not be heard from, unless as in the manner

indicated by meâ€”an absolute poll of the industry by your committee.

In conclusion, so far as wages are concerned, the rate as established by the

code proves no burden on any legitimate warehouse. This concern, previous to

the presidential proclamation under the National Recovery Act as to hours and

wages, was paying from 10 to 35 percent above such requirements, and has con-

tinued to do so.

Apparently to me, the fundamental intention of the National Recovery Act

was to produce employment at fair wages and reasonable hours, and such per-

manent employment must in the last analysis be furnished by the business men

of this country, large and small. In the main, the business men in this country

are, after all, pretty good citizens. We are bearing the brunt of taxation upon

taxation from every source and angle and faced with the necessity, which obliga-

tion is his own entirely, of being able to meet pay rolls, the less governmental

interference the fewer restrictions imposed by either Government or trade codes

will go far to lessen his burden and free him to expand his business and furnish

additional employment and really start us on the right road to recovery.

The foregoing, my dear Senator, is the situation as I interpret it, and I feel

sure that this communication will have a respectful consideration, at least by

you personally.

I am, with my respects,

Sincerely yours,

YOTJNGSTOWN ERIE TERMINALS Co.,

P. F. Anderson,

Vice President and General Manager.

Hon. William H. King,

United States Senator from Utah, Washington, D. C.

(Copy of original letter of date of Mar. 2, 1934)

March 2, 1934.

Gen. Hugh S. Johnson,

National Recovery Administrator, Washington, D. C.

Dear Mr. Johnson: We are taking advantage of the invitation extended by

you to the public, to register in person or by letter any suggestions or complaints

that any member of an industry or individual might, in their judgment, have

reason to make in connection with code compliance.

In our particular case we have reference to the code of fair competition, which

has been approved for the merchandise warehousing trade. After giving very

careful consideration to this code, application of it as it is written, to our own

position and which we believe would apply to 75 percent of the members of the

industry, and viewing the situation from a practical standpoint, we are forced to

the conclusion:

First: That the code is not truly representative of the thought or ideas of 75

percent of the individuals and companies now engaged in this business.

Second: That application of certain charges and policies obligatory on the

part of the signers of the code, are based on conditions as existed in 1926, and in

our opinion, cannot be applied at this time.

Third: The strict application of this code will result in a serious blow to the

industry, inasmuch as it will tend to the elimination of such concerns in a great
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many similar cities and communities resulting in a concentration of "spot stocks"

in the larger centers of distribution.

Taking up the foregoing conclusions in order, we submit:

First: That the code, as prepared and accepted, is not representative of the

industry. No reflection is aimed at the members of the American Warehousing
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Association, which took the lead and practically prepared the code through their

acting president for the year 1933, their executive secretary and 3 or 4 members

of the American Warehousing Association, principally from the city of Chicago.

The American Warehousing Association is a very commendable and honorable

industry organization, embracing as it does, membership in all the larger centers

of population with members of course, in smaller communities. The total mem-

bership, however, of the American Warehousing Association, according to figures

submitted at the recent convention at St. Louis, is less than 400, which probably

is not in excess of 20 percent of the total number of independent firms and indi-

dividuals engaged in the storage and warehousing business in the United States.

Second: We would desire to all to your particular attention article 8 in its

entirety, referring first to section one: from which I quote:

"As adopted by unanimous vote by representatives of the shippers, bankers,

railway men, and warehousemen, at a general conference, April 30, 1926, at the

Department of Commerce, Washington, D. C, and endorsed October 30, 1926,

by the Department of Commerce."

Herein, in our opinion, constitutes one of the most serious and fundamental

objections to the code. All industry, labor, and business are supposed to be

entering a new era, leaving behind practices that have been deemed inexpedient

and impractical in the past.

Article 8, referred to embraces in section 2, paragraph A, an arbitrary schedule

of charges that a warehousing concern must assess their customers, definite and

fixed policies they must require their customers to conform to.

It is our belief that conditions that existed in 1926 do not form an entirely stable

foundation on which to predicate charges and policy for the future. We do not

believe that these policies and charges can be forced upon the distributing public

at this time.

We are further confirmed in our views on this subject when it should be taken

into consideration that the American Warehousing Association members signing

this agreement in 1926, have not, down to the present writing been able to enforce

them or translate them into acceptance by their clients.

Third: Taking the warehousing industry as a whole, it is probable in as serious

a position as to the future as any industry in the United States. A warehouseman

is not engaged in the barter or sale of any commodity; he has nothing representing

a marked cost price, or a tag selling price. The only thing that he has to sell is

service. It is his entire stock in trade and the worth of service is generally

determined by the man who is paying for it.

We are on absolutely safe ground when we state that, in our opinion, a great

many warehouses in the United States owe their being in business today more to

the tolerance and good will of their customers rather than to any other reason.

We support this statement as follows:

First, the development of fast freight schedules by the railroads has resulted

in a less demand for the carrying of stocks in smaller communities.

Second, the development of factory door to store door delivery by the various

trucking companies has eliminated the necessity of storage entirely in a great

many communities other than the larger centers of population. These are the

conditions that the warehousing industry now faces.

The question of higher rates to our customers and enforcement of arbitrary

policies to be adopted, is not what is going to bring relief to the industry. It is the

volume of business, and this only, that is going to save the members of the industry

not so fortunately located as those in the large cities. There are now evidences

of a determination on the part of the larger concerns in the United States using

storage and warehousing facilities toward a concentration of stocks in the more

populous centers, and if, in our opinion, other located members of the trade

attempt to enforce any additional charges or restrictions, the result will be that

there will be a further concentration of stocks in the larger cities which can only

result in a great many warehouses being compelled to close their doors.

We do not believe, and we have some very concrete evidence to support our

statement, that those distributors who are paying the bills are in a receptive

mood for additional warehousing charges. If forced to take them, they will

reduce the amount carried in stocks to the lowest possible quantity and in as

few localities as possible, depending on railroad service and the trucking service
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to offset the small advantage they had in carrying spot stocks in the smaller

communities.

In conclusion, referring to article 4, as to wages, working hours, etc., the

eode is satisfactory. As a matter of fact, we have since our organization paid

to all classes of labor and clerical help higher rates and salaries than the Presi-
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dent's National Recovery Administration agreement called for and higher than

the code set up. We will, so long as we remain in business, maintain the integ-

rity of this section.

The principal matter of concern now is, can we hold our present volume of

business and can we hope to secure additional business, if attempting to apply

all the conditions of article 8 in the code to our customers?

Unfortunately, we have an answer to this question when we state that certain

very desirable accounts advise us that rather than accept these additional charges

and terms, they would make other arrangements, if necessary, buy their own

frivate warehouse if they elected to maintain distribution in this community,

t is a condition and not a theory that gives us the answer.

Submitting the foregoing, not in a critical attitude as to the general purposes

or intent of the National Recovery Act, but our conclusion relative to the

-attempted application of the code as it now stands to the industry, we are,

Very truly yours,

Youngstown Erie Terminals Co.

January, 17, 1935.

Deputy Administrator C. P. Clark,

Room 317 Denrike Building, Washington, D. C.

Dear Mr. Clark: Availing ourselves of the opportunity afforded us as out-

lined in your administrative order 232-14, under date of December 31, we are

submitting in this manner and method our position in the matter of the present

code governing the warehousing industry, which will, naturally, also cover our

â€¢objections to the assessment of the estimated budget of $117,000 plus for the

â€¢coming year.

This letter is supplemented by copies of correspondence on this matter. Among

them is a copy of a letter under date of March 2, 1934, which was addressed to

-Gen. Hugh S. Johnson, National Recovery Administrator, in which we at that

time set forth our objections to the application of this code, and at the same time

Attempted to furnish arguments sustaining our opinion. As a matter of fact, the

past year's experience has demonstrated to us that our arguments were sound and

that the arbitrary continuance of the code as written for another year will spell

ruin to a great many warehouses in the United States.

In substantiation of the argument that we set forth in our letter of March 2,

1934, 1 am pleased to quote no less an authority than Gen. Hugh S. Johnson,

himself, who stated in his Saturday Evening Post article of July 21, 1934:

â€¢'That the first lesson we have learned was that a national code is wholly im-

practical for an industry which does not sell or manufacture goods."

This fully sustains the contention set up by us a year ago that a concern

whose principal stock in trade was service could not be made to successfully

â–

operate under a hard and fast code or schedule of performance. Stated in their

relative order of importance, a public warehouse has for sale only two things,

service and facilities.

Four walls and a roof, so far as facilities are concerned, could constitute a ware-

house in name. The demands of the present age call for a nature of service that

-determines, in the mind of the purchaser of service, whether it is valuable to them

â€¢or not. The extent and nature of the service can only be measured and con-

trolled by purely local conditions, in accordance with present-day demands.

Article 8, copy of which is submitted, was promulgated in 1926, and it is too

violent an assumption to believe that it can be made applicable at this time.

Again, local conditions being the sole determining factor which must determine

the extent and character of service to be rendered, the local warehouseman is

in no way concerned, nor could he be expected to be bound by conditions which

might prevail in Seattle, Wash., Pensacola, Fla., or Boston, Mass. Article 8

of the code says that he must be found by such conditions and act in accordance

therewith.

To briefly summarize our objections as to the impracticability of this code, we

submit the following:

First, the code, in its application for the past year, has not tended to promote

new business for warehouses, and in this connection, it has failed to raise the

revenues of a majority of the warehouses in the country. Instead of acting as a
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medium to promote business, it has affected the industry with a loss of business.

Our company has lost accounts by the attempted enforcement of section 8. We

shall lose a great deal of business if we are obliged to comply with it to the letter.

Second, according to data submitted by the United States Chamber of Com-

merce in the summer of 1934, there has been a noticeable increase in the occupancy
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of the warehouses located in the metropolitan centers, and a corresponding de-

crease in the warehouses located in the smaller communities. This will be the

inevitable result of the continuation of the Warehousing Code as in existence the

past year. It will force the users of warehouse space to a more restricted and

segregated outlet for their products, which will naturally result in a gain to the

warehouses in the larger cities. A copy of the set-up of the regional directors of

the code authority will show the metropolitan character of such representation.

Third, the present attempted arbitrary enforcement of this code, instead of

promoting a spirit of harmony between members of the trade, is producing the

opposite result. Friction, jealousy, snooping by one competitor on another, is

not conducive in a general way to the well-being of the trade.

Fourth, without any disparagement or criticism of the integrity of the gentle-

men composing the American Warehouse Association, or its members, we reiter-

ate that the American Warehouse Association does not truly represent in numbers

the rank and file of the smaller warehouses of these United States. According

to a bulletin issued by this association themselves, under date of October 1934,

the total membership in the United States at that time engaged in the dry mer-

chandising warehouse business exclusively, was 287 firms. There were seven

States, namely, Vermont, New Hampshire, Delaware, South Carolina, Mississippi,

Wyoming, and Nevada, which showed no representation whatever, or membership

in the American Warehouse Association. Considering the number of firms en-

gaged in the warehousing business in the United States, such a representation

cannot be fairly said to be indicative of the entire industry.

Again, it might be taken into consideration that the larger membership, in

point of numbers, which composed the nonmetropolitan warehouses, are inar-

ticulate in hearings before the code authorities in Washington. These warehouses

are not able, financially, to have a representative at such hearings, and as a

consequence, their views are, to a great extent, submerged.

Fifth: The cost upon individual members of the trade for the enforcement of,

and maintenance of the budget, as requested, is, in a great many cases, pro-

hibitive. A conservative calculation on our part, would show that in the payment

of our footage assessment the preparation of tariffs and supplements thereto, the

answering of correspondence, and the preparation of statistics, charts, analysis of

costs, etc., from the code authority, the attendance at divisional code meetings

would cost us approximately $600 for the coming year. This for something that,

in all probability, will not only prevent us from securing new business, but will

drive some of our old business away from us.

We acknowledge the fine character, business acumen, and the good intentions

of the gentlemen who have been responsible for the Warehouse Code, but from

the standpoint of the submerged man trying to do business in one of the smaller

communities, and with competition from two large Metropolitan centers in very

close proximity to him, we cannot share the altruistic motives, nor concur in

their idealistic opinions as to the enforcement of this code, or to the good results

that will come to the industry from such attempted enforcement.

In conclusion, we utter our formal protest against any further continuance of

such.

Sincerely yours,

Yoc/ngstown-Erie Terminals Co.,

P. F. Anderson,

Vice President and General Manager.

Section 1. As adopted by unanimous vote by representatives of the shippers,

bankers, railway men, and warehousemen at a general conference, April 30, 1926,

at the Department of Commerce, Washington, D. C, and endorsed October 30,

1926, by the Department of Commerce."

Sec. 2. (a) The standard contract terms and conditions designate each of the

following as a separate and distinct warehousing service: Handling; providing

special warehouse space; repairing or coopering; weighing; inspection; special
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physical warehouse checking; compiling special stock statements; making collec-

tions of money in behalf of customer; furnishing revenue stamps; reporting marked

weights or numbers; payment of freight charges in behalf of customer; shipping;

storage; supplying material; sampling; repiling.

(6) Other separate and distinct warehousing services are: Drayage; providing

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:40 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

office space; providing office service, special telephone service, invoicing for

customers, etc.; providing extra labor; distribution of "pool cars."

(c) Not to name an adequate and separate rate or charge for each of the services

listed in subsection (a) of this section 2 when making quotations, or not to assess

an adequate rate or charge (whether or not there is an existing rate or charge)

for each of the services listed in subsections (a) and (6) of this section 2 when

performed, shall be deemed a violation of this code. * * * as determined by

â€¢cost-accounting methods recognized in the trade and approved by the code

authority, subject to the approval of the Administrator.

TESTIMONY OF BENJAMIN A. JAVITS, NEW YORK, N. Y.

(Having first been duly sworn, the witness testified as follows:)

Senator Black (presiding). Proceed, Mr. Javits.

Mr. Javits. I have prepared a short statement and will take just

About 15 minutes.

Senator Black. Since there is only one member of the committee

here I think you would accomplish the same result if you put it in the

record.

Mr. Javits. I would rather read it and then get some questions

from you.

Senator Black. You may read it. I do not know about the ques-

tions.

Mr. Javits. The N. R. A. if it is to be successful must be consistent

with our form of government. To be consistent with our form of

government it must become, if it is to be continued, an industrial

court where the constructive problems of industry will properly be

dealt with on the part of government in the only place where industry

and government should meet, and that is in the judicial branch. Any

â–

other relationship breeds trouble for government and stops progress

in industry. In my opinion no N. R. A. or N. I. R. A. was ever

necessary.

An intelligent Attorney General in charge of the antitrust division

could have done a far better job than was done by N. R. A. and could

have eliminated child labor, given the full benefits of collective bar-

gaining to labor in a more satisfactory form than 7 (a) has developed,

set minimum wages and maximum hours and could have accomplished

all of the other supposed benefits of N. I. R. A. The industrial control

plan without any N. R. A. is outlined in a memorandum which I sub-

mitted to Donald Richberg some months ago and it briefly reads as

follows [reading]:

MEMORANDUM ON PLAN FOR INDUSTRIAL RECOVERY VIA SELF-REGULATION BT

INDUSTRY UNDER JUDICIAL SANCTIONS, WITH ELIMINATION OF GOVERNMENT

SUPERVISION TENDING TOWARD BUREAUCRACY

The plan provides for the organization of industry along trade association lines

for the purpose of fostering the economic rights of every division of the economic

process, and every individual therein. It rests on the well-established right of

industry to enter into contracts in the public interest. It is predicated on the

assumption that both business units and individuals are entitled to the oppor-

tunity to live and prosper in return for discharging their responsibility to their

fellows. Because the plan considers the industrial rights of all members of society,

it proposes a necessary and practical basis for the economic development of the
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country whether the present National Industrial Recovery Act remains on the

books in its present or amended form, or is allowed to lapse.

Point 1: Agreements in promotion of or in restraint of trade which are in the

public interest or are not against the public interest have been approved by that

United States Supreme Court since 1911.
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Beginning with the Standard Oil case and thereafter in the Window Glass case,

the U. S. Steel case, the International Harvester case, the United Shoe Machinery

case, the Maple Flooring and Cement cases, the Appalachian Coal case and the New

York State Milk case, the Supreme Court has consistently supported the above

doctrine. This policy on the part of the Supreme Court becomes clearer when one

studies the cases which on the surface are opposed to those just mentioned.

These include the Hardwood case, the Oklahoma Ice case, the Trenton Potterie*

case and similar ones.

Point 2: National Industrial Recovery Act is a sound declaration of the policy

of the Nation at the present time, but its administration is wholly or in part a

responsibility of both the Attorney General and the Federal Trade Commission.

The Attorney General is the officer of the Nation empowered to pass upon

agreements concerning trade to see whether they violate the antitrust laws. It

is also his duty to keep in touch with the economy of the Nation to see that where

agreements of this character are in force, they are not violated. The policy of

the National Industrial Recovery Act, however, as laid down by Congress is a

direction to the Attorney General and the Federal Trade Commission of _a

change in the economic policy of the country. Congress in effect declared in

this statute that the price structure of an industry shall not be permitted by any

recalcitrant minority or any individual to go below a point which under ordinary

circumstances would fail to show a fair return. This was to eliminate cut-

throat competition which purposed merely to put a competitor out of business,

and hence his employees out of jobs.

Point 3: Self-government of industry as a national policy is legal and practical

only if industry itself prepares and subscribes to binding agreements in the public

interest which are approved by a court of law.

Leadership to inaugurate self-government of industry must be exercised by

the Government in the person of the President since industry itself does not

understand its own responsibility for the welfare of the Nation and does not

realize that it must have a definite philosophy of its own course and its own

objective, and since it has no representative endowed with the confidence of the

country as is its political Chief Executive. Our objective is undoubtedly toward

some form of planned economy.

Industry should submit agreements which will entitle it to self-regulation and

self-government provided that the following obligations are assumed by it:

A. Not to sell below a price which will endanger our economy of abundance.

This may be accomplished by arbitrarily fixing a base price where the accounting

methods of an industry are not such as to permit accurate price finding or until a

uniform cost-accounting system is developed.

B. To set aside a substantial percentage of its profits to be distributed among

its employees earning below $5,000 per annum so that buying power may be con-

stantly on the increase and in recognition that wages alone do not keep pace with

modern requirements for constantly higher mass purchasing power.

C. To provide unemployment insurance, pensions, sickness and death benefits

and any other provisions which will give economic security to the employable

population.

D. To pay to the association of the industry a percentage of gross income to be

used for standardization, simplification, research or any other improvement which

will lower price, improve product and therefore widen the market and lower the

price.

E. To be responsible for a certain part of the employable population of the

Nation, and either to see that they are employed or to carry them as a part of the

cost of the industry. (This may not be immediately practicable but must be

assumed as an ultimate obligation.)

F. To treat with labor as a part of the management of the industry and not as a

"commodity ". (The General Motors plan provides some constructive suggestion

along this line.)

G. To set up a board or boards in the industry itself, giving such representa-

tion as may be necessary to groups like labor, the consumers, other branches of the

industry and government, which will best effectuate the agreement set forth here

in its broadest outline. This board would determine and define fair and unfair

trade practices with the approval of the courts.
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Under this plan the courts should determine in individual cases what per-

centage of an industry would be qualified to determine the provisions of the

various agreements to apply to the industry, it being expected that 60 percent or

more would be required.

Point 4: The Attorney General should institute proceedings in courts of law
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to determine promptly the legality of such agreements.

The approval by the courts of agreements drawn along these lines under the

procedure followed by the Attorney General in the Remington Cash Register and

National Cash Register case, in the Standard Oil Co. of New York and Vacuum

Oil Co. case, and the Appalachian Coal case, would quickly instill that confidence

in our economy so essential to recovery.

Under the recent amendment to the United States Judicial Code (H. R, 4337,

approved June 14, 1934) industry and the Attorney General were given a simpler

and quicker method for determining court approval of the plans of business-

through the declaratory judgment. The statute reads as follows:

"(1) In cases of actual controversy the courts of the United States shall have

power upon petition, declaration, complaint, and other appropriate pleadings to

declare rights and other legal relations of any interested party petitioning for

such declaration, whether, or not further relief is or could be prayed, and such

declaration shall have the force and effect of a final judgment or decree and be

reviewable as such.

"(2) Further relief based on a declaratory judgment or decree may be granted

whenever necessary or proper. The application shall be by petition to a court

having jurisdiction to grant the relief. If the application be deemed sufficient,

the court shall, on reasonable notice, require any adverse party, whose rights

have been adjudicated by the declaration, to show cause why further relief should

not be granted forthwith.

"(3) When a declaration of right or the granting of further relief based thereon

shall involve the determination of issues of fact triable by a jury, such issues may

be submitted to a jury in the form of interrogatories, with proper instructions by

the court, whether a general verdict be required or not."

Implicit in the plan would be provision by the Government, upon request of

industry and/or the Attorney General, for speeding of court decisions and lessen-

ing the cost of judicial procedure.

It is submitted that such of these principles as might not have been valid prior

to about 1912 will be practical today because of the changed behaviour of economic

factors under the changed conditions brought about by machinery and electricity

operating on the mass production principle. Our economy has shifted from a

condition in which it was of paramount importance to the national welfare that

the buyers' interest be protected to one wherein it is of equal or even greater

importance that the sellers' interest be safeguarded.

This economy of abundance can be inaugurated only as each owner of goods

or labor power is assured of getting a price for it showing a constantly higher-

return even though the actual price may actually go down. That is the paradox,

of an economy of abundance as yet not generally understood.

The character of all our legal thinking affecting commerce has heretofore been

to protect the buyer. In our present sellers' civilization we must change our

approach to problems of industrial and business rights in recognition of the fact

that the rights of the seller must be protected, though without damage to the

buyer.

By recognizing the natural economic demands of all divisions of the industrial;

process the plan here outlined provides for a basis for self-government in industry

thatâ€”

1. Assures that government and industry can work together because industry

will rely on judicial sanction which makes it independent of bureaucratic tenden-

cies in government.

2. Gives industry full power of civil and equity enforcement.

3. Makes every business man a guardian of his code contract.

4. Separates policies of civil government from economic requirements of the

Nation, and eliminates all danger of dictatorship.

5. Gives industry a dominant voice in the formation of the economic policy of

the nation.

6. Relieves government, and therefore the country, of assuming burdens for

permanent relief of the population.

7. Provides the only dependable way for the country to balance the budget and

establish a stable financial policy.

8. Separates industry and the state and at the same time ties them together

in the service of the people.
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In view of the fact, however, that the American public is politically

minded in that for every trouble it believes some new law should be

passed, I shall also submit within a day or two a rough idea of a

statute to replace N. I. R. A. or as an amendment to N. I. R. A.,

which would combine the functions of the Federal Trade Commission
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insofar as the Federal Trade Commission acts as a judicial body on

matter affecting fair competition with those of the present N. R. .A.

My proposed legislation provides that the new court act somewhat in

the same manner as the Board of Tax Appeals does when it sits as a

special court to hear and determine tax cases before they are heard

and determined by our regular courts of law. Briefly, my proposed

statute provides as follows:

The formation of the Federal Industrial Court which shall be a

judicial tribunal and which shall review all codes of fair competition.

There shall be 9 such courts, 1 for each Federal district. Each court

shall be composed of 3 membersâ€”1 who must be a lawyer, and

2 others who may be chosen from the ranks of labor, industry, the

professions or an economist. All of them should be chosen because

of their experience in industry. There should be three appeals courts,

each composed of three lawyers, and from these appeals courts, appeals

should be taken directly to the Supreme Court of the United States.

The Federal Industrial Court, however, shall not be able to amend

or terminate a code unless 65 percent of the members of the industry

agree to such changes. If the industry has no code or if 65 percent

of the industry cannot agree on a code or a provision for a code the

Federal Industrial Court may write the code or the sections of the

code upon application by any member of the trade or industry.

In the proposed act the Federal Industrial Court is given a great

many of the duties provided for in the Federal Trade Commission

Act and in the National Industrial Recovery Act except that industry

is permitted the broadest powers of self-government.

The Federal Industrial Court shall be a court of limited juris-

diction, but it nevertheless shall be a court of record. It shall be

principally a fact-finding body. The principle of a fair return to

industry where industry can be shown to be vested with a public

interest should be the guiding principle of this court. This industrial

tribunal should conduct its proceedings not in the heat and temper

amidst a clashing of interest, which characterizes a great many of

the proceedings under N. R. A., but with a dignity and with a restraint

which makes our Federal courts so noteworthy and such models of

how courts of law should be conducted. The act incorporates 7 (a),

with the understanding that 7 (a), in itself, must still be passed upon

finally by the courts of the land.

Under either of these programs industry would enforce its own rules

and regulations and bring into line recalcitrants tJiat were adversely

affecting the economy. The procedure of the new courts under my

legislative proposals would be simplified and available on informal

notice to everyone. Under the proposed law agreements in the public

interest would exempt people from the operation of the antitrust laws

and there would be no limit placed upon the powers of industry just

so long as the public interest was protected. This it would be the

duty of the Federal Industrial Court to see done.

With respect to the N. I. R. A. I talked with General Johnson

when I helped to some extent to draw the act and pointed out to him
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how there was no possible hope of getting a full measure of recovery

unless the hand of bureaucracy was never permitted to get to the

surface. The N. R. A. as it stands today is admittedly a bureaucracy.

This is not to be blamed upon anyone in particular as it was a natural

outgrowth of the vast powers vested in a bureau without tradition or
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previous experience. General Johnson prefers to take the blame, be-

cause he permitted the development of conflicting groups within N. R.

A. that made those who administered N. I. R. A. lose sight of the large

aspects of the recovery act and so involved the administrators in the

minute problems of day-to-day administration as to make of N. R. A.

a place where industrial conflict was exaggerated and intensified

instead of a place where coordination and cooperation by all was to be

the rule. I believe the mistake was in thinking that industry could

be run by adopting the principle of the town meeting, which may be

all right for political democracy but will not work presently in industry.

The Federal Industrial Court could properly do a great deal in

solving the problems of overlapping codes. We would do away with

the great problem of executive orders in National Recovery Adminis-

tration that have not the force of law and the exceptions to which are

not matters of public record, or are of such public record as to be

unavailable to the average lawyer.

The proposed legislation would make of National Recovery Admin-

istration what it was designed to be in the first place, and that is an

umpire between the various conflicting groups in various industries.

The act would undoubtedly result in bringing together the various

members of code authorities into an organization representing indus-

try instead of discouraging the formation of such an organization as

is the present policy and which has resulted in industry having no

leadership and no united voice except that of the United States

Chamber of Commerce which is admittedly not sufficiently representa-

tive, and of the National Association of Manufacturers which is also

not sufficiently representative.

I realize that I have not touched upon many of the present questions

which the National Recovery Administration has placed in bold

type before us. For instance, the right to assess all members of an

industry, the right of enforcement of a code as against nonassenters

or as against a minority the right of a predominating majority to

virtually put people out of business, the right to establish price and

production regulation in varying degrees, to these and a number of

other questions my answer is that the industrial statesmanship which

at the present moment can best be developed by the kind of a court

I suggest, is needed in order to solve these questions and that such

industrial statesmanship will be sustained by our higher courts even

if the decisions might clash with our present ideas of the right to con-

duct our economic interest as did our grandfathers. I believe that

every man and woman and even child must now admit that our eco-

nomic order has changed and that the economic interests which should

be considered as a private right, nevertheless are subject to broad

ideas of statesmanship which must find their place in our economy as

they already have a well-established place in our politics.

The questions above referred to, which I have not been able to

touch on here, will be dealt with in the Btatute which is being drafted

by my firm, Javits & Javits, of New York City. We have had a

great deal of experience as counsel to code authorities and associa-
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tion groups in trade and industry with the practical problems raised

by the National Industrial Recovery Act itself and its administration,

and we are proposing to meet these problems in the draft statute

realistically yet with a recognition of the economics of today in which

they must be solved. As stated before, I hope to present this statute
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to you in a few days.

Senator Black. Very well; thank you.

TESTIMONY OF WILLIAM H. LNGERSOLL, ATTORNEY, NEW YORK,

N. Y.

(Having first been duly sworn, testified as follows:)

Senator Black. Because of the very small number of the com-

mittee here, can you finish in 5 or 10 minutes?

Mr. Ingersoll. I will make it very brief.

Senator Black. We asked you to prepare a written statement.

You may make a short presentation now and then put your written

statement in the record.

Mr. Ingersoll. My concern in this situation is for the continuance

of the National Recovery Administration. I have a profound con-

viction that the scheme in its main ideas is not only an excellent one,

but a very necessary one unless we are going to have a tremendous

change in our social and economic situation. I am particularly

interested in the distribution side of business.

Senator Black. What is your business?

Mr. Ingersoll. I am a member of the firm of Ingersoll & Norvell,

sales consultants and advisers, but my principal business experience

was in the manufacture and distribution of dollar watches. I became

well acquainted with the problems of the distribution field, the

merchant, at that time.

When I hear the proceedings as you had them this morning, it

seems to me there is an undue emphasis on the gigantic corporations

that you are very much concerned about regulating, but I would ask

you to let your minds sweep across the country to Wisconsin, to

Alabama, to Michigan, where I came from, to all of the sections of

this country where the towns and cities are made up of main streets,

composed of ordinary little business men. Those are the men in

whom I am interested and for whom I am concerned and in whose

behalf I think the National Recovery Administration is essential

unless they are going to be wiped out.

I have prepared a chart here which I can show you in an instant

to give you an idea about whom I have in mind. I think the National

Recovery Administration is the only protection we have had to curb

the tendency that has been so rapid.

This full circle [indicating] represents the entire retail distribution

â€¢of the country, which in 1929 was about a billion dollars a week. At

the close of the war, practically all of this business was in the hands

of the independent merchants. Up until 1924, about 14 percent of

all of the business had been concentrated into chain store business.

From 1924 to 1929, 7 percent more was concentrated, so that we had

about 21 percent, and since 1929, there has been about 5 percent

more. This is sweeping around and eliminating the small man who

numerically constitutes the bulk of American business.

I believe that unless the provision to permit the small man to secure

such protection as they can, unless they can get that through the code
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regulations, there is no way of stopping the continuance of that ten-

dency that I have just disclosed in the chart.

There are so many thoughts that ought to be brought out in that

connection, and in the pressure of time that you have, that I hardly

believe, Mr. Chairman, that it is worth attempting to go on, although
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I am intensely interested and feel that unless you are going to change

the character of every town and village and eliminate the independ-

ent man you must take the business people in and allow them to have

a voice in setting up and controlling the conditions under which they

are going to operate. I believe you have done, in the passage of the

National Industrial Recovery Act, something that should have been

done long before, the absence of which was largely responsible for

the trouble we got into and are still in, and that you in effect made a

beginning in professionalizing business.

I have been impressed by the preceding speaker and by others this

morning with the fact that business was not prepared. They had

never had associations that could do anything. The short experience

that we have had has not permitted them to accomplish what was

implied in the N. I. R. A. You have commenced a great educational

work. Most of the Members of Congress are professional men. They

were not permitted to enter their profession without a training, they

were not permitted to practice without satisfying an authority of their

qualifications to practice. They have inherited centuries of accumu-

lated and systematized and organized knowledge, they have a tradi-

tion and a system of ethics which govern. The ethics, I know, have

silly phases and selfish phases, but that will always obtain in human

affairs. Nevertheless, they are a bulwark, and you have commenced

something that begins to give business the status of a profession in

this sense, that there is a zone between what you can cover in a

general law such as the Federal Trade Commission Act, the Clayton

Act, and the things that have been left to the individual and still

others which must always be left to the individual to be controlled

himself. There is a zone in between there that is analogous to the

zone that is taken care of in the legal profession by the bar associa-

tion and in the medical profession through their associations. All of

the professions have them.

There is no way to legislate and educate and train this body of

business men overnight. No act of Congress can accomplish that,

but the amount of education that has now gone on under the National

Recovery Administration is bringing a social appreciation and a sense

of responsibility, to the business community, and if the act is allowed

to continue and the preponderance of responsible business men are

allowed to set the standards, you will have an accumulating body of

regulations which are analogous to that in-between zone that in the

professions is covered through their professional associations and their

bar committees, and so forth.

There is one other thought I might leave with you in this respect.

The fact that we business men had no such preparation as you pro-

fessional men hadâ€”there was no place to get it. Perhaps you are

familiar with the reminder that is over the entrance to the Harvard

School of Business Administration, where they say that "Business is

the oldest of the arts but the newest of the sciences."

We suffer from a series of abuses in the business world, part of them

deliberate part of them predatory on the part of the powerful interests,
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part of them ignorance due to their lack of preparation and the

unsoundness of the knowledge of those who are operating.. If you

consider the matter, if you would be realistic a/id look at the situation

and realize that a majority of the business men have not even a set

of books that gave them the information on which they can know
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their costs, you will find why it is necessary to leave to the respon-

sible majority the establishment of these intermediate regulations that

cannot be covered in such an act as the Clayton Act, and yet must

not be left to the individual caprice and notion, you will realize why

that must be done or else we will have just what we have had going

on and as pictured in this chart.

Therefore, Mr. Chairman, I plead for the continuance of the Na-

tional Recovery Administration in its substantially present form. I

believe that you drafted the act originally about as well as you will

ever do it, that it contains no major defects, that the defects, the dis-

appointments that we have had have arisen from two things.

In the first place, it was impossible to get both the competent busi-

ness administration coupled with the social appreciation that has t6

go with the thing, and secondly, the business community was not

prepared to fulfill the obligation that was expected, but it never will

be unless you let us go on trying and get the experience and try and

develop. Then we shall have a business which will be comparable

in a sense to the professions.

Senator La Follette. I got the impression from your statement

that you thought that the N. R. A. had been helpful in checking the ab-

sorption of retail distribution by the so-called "chain organizations"?

Mr. Ingersoll. I think it has.

Senator La Follette. In what respects? In what ways has that

been done?

Mr. Ingeksoll. If you look at the abuses which were rampant

and are still to some extent, because the thing could not be cured in

so short a time, you discovered that we had unfair price discrimina-

tion between customers amounting to subsidies in favor of the big

buyers, out of all proportion to any economies or savings. You see,

it comes to this, that when a distributing chain organization or any

other organization gets control of a market, that manufacturers can-

not gain entry there except they make terms with that distribution

outfit, then the pressure is put on them to drive down prices, and

drive down prices. It has to come out of wages and purchasing power.

For one thing, the N. R. A. put a bottom to how far that could be

done.

Then, all of the different trade associations, and when I say all of

them, that is too sweeping, but many of them that put provisions in

their codes which limited the amount of favoritism and subsidy which

could be granted to these tremendous buyers, and has put the small

man on an approximately fair competitive basis, so that all the way

through the allowances, the different forms of favors have been curbed

which never could have been covered in any general legislation and

described how he did not think a bill could be drafted that would

enable the Treasury to do the work that his bureau is doing. You

could not possibly make a general act that will cover the ground, that

will run all the way from powder puffs to locomotives.

The chances for abuse differ so much in the different industries

that you must make provision to allow the industries to formulate

would

Choate
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their regulations, the men in the industries who know the conditions,

who know the abuses and who are there and who feel any violations

that occur. The first notice of violation in the field comes to a com-

petitor. He is the one that goes to the code authority and gets the

matter straightened out.
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Therefore, Senator, I believe that through the curbing of these

favors to the big ones, which has run through very generally the

majority of the codes, has been a decided help. You have only to

goâ€”I have done this myself before I came hereâ€”I have consulted

the booksellers, the druggists, the tobacconists, the jewelers. You

find this invariably, that the small people feel that there has been a

stability put underneath them. They know that there is some pro-

tection that puts a limit to the amount of discrimination that can be

put against them because they are not big, and it gives them a sense

of spirit and a confidence to go on which they never have had for

some years.

There has been, in my judgment, omissions, particularly oneâ€”was

it Senator Owen spoke this morning?

Senator Black. Senator Owen, yes.

Mr. Ingersoll. He referred to the loss leader abuse, which was

one of the chief causes of the concentration that I pointed out to you;

the misuse by the big organization of the standard, well-known

article as a bait to draw trade.

The Federal Trade Commission inquiry for the Senate into the

chain-store situation disclosed that those organizations do some 20

or 21 or 22 percent of their business at a loss, for the purpose of

bringing in suckers, of deceiving people. I believe that the N. R. A.

administration erred in failing to face that in the Retail Code, but

I look upon that as a minor omission which can be corrected as

time goes on, and I know that under the act it could be corrected if

the administration wanted it to be and could be convinced of its

advisability.

I would say this in conclusion, Mr. Chairman, that there has been

a great deal of criticism and complaint on the so-called "price fixing"

in the codes. I myself am firmly convinced that it was utterly

wrong in principleâ€”the matter of price fixing. I am not nearly so

indignant about it however as I am about abuses which caused the

price fixing to be attempted, the loss leader and all of the other things,

but when business first had its privilege of trying to do these things,

and in the unorganized and illy prepared condition and state in which

they had to meet this sudden opportunity, the first thing they tried

to do was to curb these abuses by the means that came to their

minds, and the efforts to regulate the price cutting was one of them.

But almost all of them would be quite content not to have any general

price fixing and not to have any agreements among themselves,

among those who are competing, although that only puts them now

on a footing with the chains. The chain stores may have a thousand

stores and they have no need for any agreements. They can impose

their prices, the same prices in all of their stores without ajay ques-

tion, and nobody thinks there is any impropriety about it. A

thousand little retailers competing with them have been forbidden

from doing such a thing.

I still think that it is not a sound practice, that price fixing among

competitors is negation of the principle of economic individualism.
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At the same time, the reason that that was so generally sought for

was this abuse of the standard well-known articles, and if Congress

would only face that one issue, you would find all of those trade

associations perfectly willing to dispense with general price fixing if

you would permit them to have some arrangement that would forbid
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this loss-leader abuse on the standard merchandise.

I thank you, Mr. Chairman, and I will submit a statement.

Senator La Follette. If you submit your statement, you under-

stand that you are at liberty to enlarge on any of these points that

you have covered and to cover anything that you have not covered.

Mr. Ingersoll. Yes, sir; I assumed that I could.

The Chairman. You can send it down at any time.

(Mr. Ingersoll subsequently submitted the following statement:)

Supplementary Statement op William H. Ingersoll

Committee on Finance,

United States Senate, Washington, D. C.

Mr. Chairman: The results of the Recovery Act have fallen short of hopes and

possibilities. You did your part well in formulating and passing the act. The

measure itself was all right in principle and for the most part in its terms. It has

fallen short of expectations because (1) we business men were inexperienced in

self-government by industries and fell into some grievous errors; and (2) the

administration of the act has not measured up to the concept which prompted its

drafting and adoption. Its application has not been realistically adopted to

actual conditions. But the greatest mistake of all would be for you to conclude

that because there is reason for disappointment in this short trial that all is lost

and that the effort should be abandoned in its entirety. That would plunge us

back into the quicksands upon which it would be disheartening to build recovery.

In those dark days of early 1933 when the Recovery Act was born, conditions

stood out in such stark nakedness that we could not miss some of the causes

which led to our collapse. Our situation was so desperate that things simply had

to be done overnight which ought to have been done gradually long before, and

the omission of which permitted an accumulation of burdens that finally broke

our backs. The National Industrial Recovery Act was one of the fruits of those

difficult days. It was plucked a bit green and hasn't had time to ripen yet.

To understand what the National Industrial Recovery Act could have done,

we must think again of the conditions it was designed to cure. I shall list some

of the abuses in a moment. It will beg the question to say, as some of you do,

that minimum wage rates and maximum hours of labor measured the limits of

its usefulness and need. We must not yield to the impulse to throw up our

hands in confusion simply because the subject is intricate.

Over the entrance to the Harvard School of Business Administration we are

reminded that business is the oldest of the arts and the youngest of the sciences.

We business men had to come to our duties without adequate preparation. Our

practices have been full of faults and abuses. Our calling lacks formulated

tradition, knowledge, and ethics. Most of you in the Senate come from the pro-

fessions such as the law or medicine. You were heirs to an historic body of

organized knowledge in which you received a systematic training. Coupled

with that, your profession has a prescribed system of ethics as a guide to its

practitioners. Overlooking that these ethics are marred in some degree by

silliness and selfishness, as all human institutions must be, they nevertheless stand

as a bulwark of decency and fairness. You cast out members who transgress

their tenets. They are a protection to those within the profession, to clients, and

to society as a whole. They are your "codes." Without them what would the

professions have become? Why expect more of business with its ramifications

and opportunities for trade-practice abuses?

In the depth of the depression it became vividly real that there was no hope for

business to recover without breaking the stranglehold of the evils of excessive

competition. Demoralization had reached a point where goods would not bring

their costs. Trade involved loss. Lawyers will not work without retainers or

fees. Labor will not work without wages. How can business be expected to

carry on and furnish employment without prospect of remuneration? I refer to

ordinary business and to reasonable remuneration, not to overgrown quasi-
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monopolies or unearned compensation. The latter helped to bring on our

general break-down and they thrive on unregulated conditions.

Let us list a few of the typical malpractices infesting nearly every branch of

trade and industry to remind ourselves of the evils the Recovery Act aimed to

remedy. The business man who sees the situation from the inside knows that
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the most insidiously far-reaching abuses are not those which sound the worst to

the consumer and professioiral man. But consider these forms of chiseling whieh

were rampant when you passed the National Industrial Recovery Act:

Unfair price discrimination between customers amounting to subsidies to

favored buyers. Rebates or discounts with no adequate consideration received

in return, favoring some customers over others, reminiscent of and akin in effeot

to the secret freight rebates which fostered the old oil and steel monopolies and

threatening the continuance of the ordinary-sized enterprise.

"Allowances" for "advertising" or other ostensible considerations not actually

expected to be fulfilled, granted to some customers, unknown to others.

Favors to some over others in terms of settlement, delivery or other particulars.

Spurious classification of merchandise as "discontinued" patterns or "seconds"

and false billing to disguise unethical, discriminatory transactions.

"Loans", gifts, and "sure thing" wagers to conceal improper inducements to

buyers.

Exaggeration, misrepresentation, and false claims in sales and advertising;

defamation to discredit competitor's products.

Price cutting; selling at a loss; "loss-leader" sales on well-known articles to

deceive the unwary into supposing that similar values prevail on all the adver-

tiser's other merchandise.

These are conscious and intentional departures from straight dealing which

with their elusive diversifications cannot be reached by general legislation like

the Clayton Act. Twenty years of the Federal Trade Commission shows the

insufficiency of a general unfair trade act. Such a list of subversive practices

with all the variations that are rung on them according to the nature of the differ-

ent fields of industry and commerce, suggest only some of the commoner devices

deliberately resorted to in the scramble for business when competition is unbridled.

The harder it is to get business, the more prevalent the trickery becomes.

But business suffers not only from deliberate transgressions. Men cannot

enter law, medicine or engineering without demonstrating their qualifications to

practice competently. Business is not so safeguarded. Without experience or

training anyone can enter and "practice" business. Constantly a whole industry

or a commercial community has been subjected to the competition of some who

operated without even a set of books. In the absence of reliable accounting

information or a knowledge of costs or operating expenses they do reckless

things. Capably conducted enterprises must meet the prices, terms, and other

inducements of inexperienced, ignorant, captious, lawless or predatory operators

who were without accountability to any authoritative tribunal. We had no

bar association or its equivalent before which to bring offenders against business

decency, or sanity, until you gave us our code authorities.

It is no answer to say that the incompetent will fail and the fit survive. The

newcomers are endless and their irresponsible actions menance all who must

meet them in the business arena. In failing, they carry down with them many

worthy enterprises which cannot survive the continuous racking.

It was under such conditions, accentuated by the tension of a terrifying depres-

sion and by productive facilities far outstripping our capacity to consume, that

something had to be done. The competitive system without the ballast of

ethical limitations or tests of ability to practice, had overstrained itself. Con-

centration and quasi-monopoly had grown apace. Prices had been driven down

and down partly by the old familiar device of the big fellows who cut as a means

of eliminating smaller competitors and partly by the reckless efforts of the unin-

formed and irresponsible incompetents who in their desperation to get business,

took it upon any terms. The sound, wholesome majority found themselves

ground between the upper and nether millstones. If they did business it was

at a loss that would soon exhaust their resources. If they declined to trade on

such terms it meant stagnation and unemployment. Thus the intensifying

depression brought to its culmination a process that in ordinary times works so

slowly that its effects are not plainly discernible. I am not offering this as the

whole explanation of the economic disaster which overtook us but as one of its

serious aspects. At any rate we had reached the brink of collapse. Something

had to save us.
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The Recovery Act was your contribution to this situation and it was a good

one notwithstanding all the pontifical criticism of those who have never been

in business and of some in business who have special axes to grind. Of course,

we expected the impossible from this legislation and that was one of its handicaps,

that it seemed to promise all tilings to all men. Business expected stimulation;
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labor expected higher wages, employment, and stronger organization; consumers

expected purchasing power. I am dealing herein,-gentlemen, primarily with

the trade-practice provisions of the act which are of first interest to the business

community. But if we can keep our senses and perspective until we get adequate

administration, the act as a whole, with relatively minor modifications, will

promote the general welfare.

Why was the passage of this act hailed with a universal approval never accorded

any other act of Congress? Why were all classes of business men raised to

unexampled heights of exaltation? Why, though warned that it was going to

make living cost more, did the people welcome this prospect with such patriotic

zeal that it became all but traiterous to patronize any who were not flying the

"blue eagle''? Why from coast to coast did our cities express their ardor in parades

amounting to a national celebration of a reprieve from impending disaster?

It was not that we were insane then. But we had balanced on the edge of the

precipice and were saved from going over. If it had done nothing more than

give us courage to struggle on, the Recovery Act would have justified itself.

But there was substance in it as well as inspiration. If only there had been

the practical administrative wisdom, there was a situation to conjure with for

the general good.

What the average, ordinary business man saw in the Recovery Act was the

chance for the wholesome majority in his industry, to rescue it from the unsound

and unfair "goings on" that had brought it to the verge of a breakdown. Business

men threw their hats in the air because it seemed as though Congress finally

had seen that business with its hundreds of industries and trades, each with its

ramifications and peculiar abuses, required some protection analogous to that

enjoyed by the professions with their standards of practice and their associations

to enforce them. He thought, subconsciously, that Congress recognized the

hopelessness of general legislation to meet the situation and saw that the single

way to do it was to leave the corrective measures in the hands of the only body

intimately enough acquainted with the conditions to deal with them effectively,

the men actively comprising the industry. Thus he had a vision that, industry

by industry, and trade by trade, the better element, the great responsible majority

constituting the middle group, in each, would prescribe the standards governing

the conduct of that whole industry or trade. He saw order and decency

supplanting chaos and depredation.

It refreshed the business man to be treated as a trustworthy citizen, fit to have

an influential voice in the conditions in which he was to carry on his activities

instead of being lumped with the predatory big fellows and the little gyps as

members of a plunder band. A wave of hope, pride, and encouragement swept

through the ranks of business, and nothing would have been impossible if the

administration had met this with the right leadership. Much, indeed, has been

accomplished if we stop to think, but more has been tragically missed and morale

lost.

But the great thing was that Congress recognized that there was a zone of

conduct regulation between what could be covered by general legislation which

a national legislature could frame to apply to all kinds of business as a whole

and what had always been left to each individual business to settle as it pleased

in its competitive practices, and that this zone could most wisely be left to col-

lective business in each line to set the standards and enforce them as the pro-

fessions had long done. To this extent and with only reasonable governmental

supervision there was to be "self-government" in business.

Before telling why the scheme hasn't worked according to schedule, let us ask

what the majority of moderate-sized businesses were most interested in curing

among the abuses that were eating at their vitals. That will explain why the

National Industrial Recovery Act was looked upon as a godsend.

If we examine the abuses cited above we find one recurring characteristic in a

number of themâ€”in prices, discounts, rebates, allowances, and other concessions

given to some and not to others. Now when favors are being dispensed, they

go to the big and powerful. The multitude of smaller businesses find themselves

at a paralyzing disadvantage in trying to compete with those who enjoy inside

benefits. Thus the great majority were dissatisfied with the way the few were

enabled to pry larger and larger slices of the total business away from them.
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This is not the place to stop and argue the merits or possible justification for

the quantity prices and other allowances enjoyed by large buyers. The bald

fact is that the vast majority of business men have small businesses and they felt

themselves unjustly discriminated against. For years, in good times and bad,

they had seen their fellows driven to the wall by the thousands. They had seen
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business become more and more concentrated in fewer and fewer hands and the

units grow bigger and bigger. They attributed this to the system more than to

efficiency. They were against the system and that is why, constituting a

majority, they haled the National Industrial Recovery Act. They felt that a

solution was being delivered into their hands, that the processes of democratic

balance were being restored.

Senator Borah and Clarence Darrow to the contrary notwithstanding, the

Recovery Act was an instrument by which majorities could protect themselves

against the aggressions of minorities if administered in accordance with its

concept. It was a protection to the mass of moderate-sized businesses against

predatory or unsound ^competition. There are clear reasons why the scheme

has not delivered what was hoped from it and these do not discredit the long-run

soundness of the plan itself.

To begin with, the very terms of the recovery act presupposed a preparedness

in the ranks of business to fulfill its purposes which did not exist and could not

instantly be brought into being. The act stipulated that codes to be acceptable

must be offered by associations that were "representative" of their industries

nationally. Presumably this meant that the association memberships were to

include a majority of the businesses in their line throughout the country. Few

such organizations that came anywhere near such representative proportions

in fact existed.

Business men had been forbidden under the Sherman Act to associate them-

selves together for some of the uppermost purposes that they were now suddenly

expected to deal with. Trade associations were generally under suspicion.

Many had been prosecuted and disbanded. They had never enjoyed any au-

thority to enforce any principles they might adopt. Few of them carried on

serious work. Business men commonly regarded them mainly as social adjuncts.

Usually their dues were too low to support important activities. For the most

part they were managed by secretaries who had had no responsible executive

experience in the industry and whose main duties were to drum up membership,

collect dues, arrange conventions, and perhaps publish bulletins or an associa-

tion organ. There were important exceptions, but only rarely were these secre-

taries of the caliber for instance to direct adequately the activities of a code

authority or command sufficient respect to discipline the industry or settle trade

disputes.

In such circumstances there was no way at once to get the men in each line

from all over the country into their appropriate associations and to select the

most competent officers." These men were not accustomed to getting together

on important matters. Their constitutions, and bylaws were not designed to

permit orderly and discriminating treatment of questions vital to their indus-

tries and touched with an element of public interest. The members had been

prevented legally from getting experience in such affairs. Hence, when the

emergency called for preparedness our previous rjublic policy precluded finding

them ready to exercise their new powers and duties as judiciously as conditions

needed.

If those administering the National Industrial Recovery Act had been practical

as well as social-minded men with an appreciation of these realities they would

not have attempted to jam through their program so shortly expecting im-

possible results. The wonder is that we have fared as well as we have. And

since men learn best by doing, the National Recovery Act has compelled educa-

tion in an area where formerly it was forbidden. The short life of the National

Recovery Act has not permitted the improvement in understanding and method

that will come with a little further experience.

If we persevere in preserving and developing the National Industrial Recovery

Act and its administrative agencies, we shall regenerate our whole body of busi-

ness men. Out of the struggle of perfecting and administering their codes, the

members of each industry will be brought face to face with the issues which mean

the health of their trades and of the whole fabric of society. They will be com-

pelled to learn how to keep track of the essentials of their affairs in such a manner

that they will come to a new realization of their responsibilities.

110782^35â€” it 6 :!l

2250 INVESTIGATION OF NATIONAL, RECOVERY ADMINISTRATION

The educative process of considering and revising code regulations and operat-

ing under them will build a morale which will lead business men to discounte-

nance the practices and abuses which may give to individuals a momentary

advantage at the general expense of the whole body. A patient, determined

continuance of the National Recovery Act will cultivate for society a more

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:40 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

expert, efficient, and service-minded rank and file in the business world such as

social students think we ought to have but which we have never previously pro-

vided to foster.

Then our merohants and manufacturers will generally have the attitude toward

their callings which only the exceptional ones now have but which professional

men have lorn; entertained toward their professions. Their codes will become

their ethical standards and their code authorities their "bar committees".

The most criticized feature of the present codes has been the so-called "price-

fixing provisions". These were the first efforts of the suffering groups to rid them-

selves of the most oppressive abuses. Those who have been most vehement

among business men in condemning these efforts at relief, are for the most part

certain large department and chain store representatives who profited most by

practicing the abuses. Under jungle law the lions are safe and these lions of

trade have prospered at the expense of those less strong. They have fattened on

inside prices and other favors which they have wrung from manufacturers. They

resent the reduction or withdrawal of these advantages which they formerly en-

joyed by force but were not earned in the main and which have been modified

by many of the manufacturers' codes. This has caused a feeling among them

against the National Recovery Administration and their opposition has taken

the form of using the so-called "price-fixing clauses" of the codes as a target.

These price-fixing provisions, amounting to broad agreements among competi-

tors, are inconsistent with the competitive system on which our business structure

rests. They were resorted to, in reality, to put a stop to the "loss-leader" abuses

in which the large retailers have been the leading offenders. This abuse of sell-

ing well-known articles in popular demand at cut prices as a bait to draw trade

and spread the impression of similar value-giving on unidentified articles has been

one of the principal devices for exterminating the smaller dealers and concentrat-

ing trade in the hands of the predatory operators. It was at this specific abuse

that the general price clauses of the codes were clumsily aimed.

Had the Recovery Administration sanctioned agreements between manufac-

turers of standard articles and the dealers who distribute their goods stipulating

the prices at which they were to be resold, these code provisions would not have

been demanded. Most of the trade associations could gladly dispense with the

code provisions if the new National Industrial Recovery Act offers a better solu-

tion of the loss-leader evil as it can and ought to do.

STATEMENT OF E. S. McCAWLEY, HAVERFORD, PA., PRESIDENT

AMERICAN BOOKSELLERS' ASSOCIATION

(The witness was first duly sworn by the chairman and testified

as follows:)

Senator Black. You are connected with the American Booksellers'

Association?

Mr. McCawley. Yes, sir.

Senator Black. And you desire to make a statement?

Mr. McCawley. Yes, sir.

Senator Black. Proceed.

Mr. McCawley. I am appearing before this committee not only

as president of the American Booksellers' Association, but also as a

small and independent bookseller. I have requested permission to

appear before your committee to speak for our industry in favor of

the continuance for a further period of the N. R. A. code under

which we are now operating.

This code, known as "schedule B" of the General Retail Code

applying to the booksellers' division of the retail trade, has been

effective since April 13, 1934. The adoption of this code signalized a

victory for the independent booksellers who for some 30 years had
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waged an unsuccessful struggle against the use of books as loss leaders

by eertain department stores and other price-cutting agencies.

Books had demonstrated their qualifications as ideal merchandise

to use as loss leaders. They sold at a list price, set by the publishers,

widely publicized through advertising, through catalogs, special
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lists, distributed by the retail trade, through official compilations such)

as the United States catalog and cumulative index, used generally by

bookstores and public libraries, including the Library of Congress.

There is no possibility of differentiation between the book sold at

the published price of $2 and the cut price copy, sold at $1.39. They

are identical merchandise, two identical copies of the same edition.

But the faulty influence in the mind of the customer is that the store

offering the book at the lower price, by virtue of demonstrating this

tangible saving, must offer equal savings on other merchandise. There

is no general realization of the fact that the book is deliberately sold at

a loss to create that impression. Furthermore, the type of customer

tempted into a cut-price department store to purchase a book is.

exactly the sort of customer the store wishes to attract as a potential

customer for other merchandise on which the stores does not take a

loss.

The practice of selling books at a loss was so wide-spread, radiating

from a group of New York department stores in the heart of the

publishing center of the country, that the very existence of numerous

mdependent bookstores througho\it the country was seriously jeopar-

dized. The problem was not simply a New York, or even a metro-

politan problem. I experienced exactly the sort of cut-price com-

petition in a suburban community outside of Philadelphia.

Destructive price cutting and the use of books as loss leaders not

only jeopardized the chance of staying in business for many book-

stores, but also threatened the wages and employment of many

employees in such bookselling establishments, as might be able to

fiurvive.

In the last few weeks of 1933 a few large department stores with

national influence on merchandising practices were engaged in the

"battle of the books", with large advertising space to persuade the

public that they held the secret of how to sell books at less than

invoice cost.

These were the circumstances that led to the inclusion of the price

Srevisions in our schedule, and possibly we have the paradox of

I. R. A. in our code in which there is a price provision, but which has

worked with a minimum amount of oiling and the maximum amount

of happiness to those people who are selling the product.

Senator Black. What is that provision?

Mr. McCawley. I will go on to that, Senator.

The following provisions supersede the provisions of article VIII of the Retail

Code, exeept as hereinafter specified, as to the sale of books:

(a) Except as hereinafter specified, no bookseller shall sell or offer for sale any

copy or edition of any book during the first 6 months after the publication date

thereof, or if published before July 1 fn any year, at a price lower than the pub-

lisher's published price thereof.

(b) At any time after publication date than the time specified above, no book-

seller shall sell or offer for sale any copy or edition of any book at a lower price

than provided in the preamble and paragraph 1 of section 1 of article VIII of the

Retail Code and any amendments thereto.
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This is followed by certain exemptions covering books sold at

clearance, second-hand books, sales of books to public libraries, State

reading circles, and other public agencies, and sales governed by

State laws and contracts with a State or subdivision thereof, and so

forth.
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It is estimated that numerically less than 5 percent of all titles in

print are covered by the price provisions of the schedule, and that

even those are excluded from these price provisions within a maximum

period of 1 year from publication date, and many of them only 6

months after publication.

Many of the statements which I am here presenting have been

previously presented in a brief prepared for the N. K. A. hearing held

here in Washington in January, by members of our executive com-

mittees. They adequately sum up the concensus of opinion on the

part of the majority of small independent booksellers throughout the

country. In my double function as president of the A. B. A. and as a

small independent bookseller, I subscribe to them heartily and feel

that they constitute our most cogent arguments for the continuance of

our code.

I should like to point out that the reading of books covered by our

schedule is available to the consumer in a variety of ways and at

prices varying from nothing to the publisher's published price:

1. Manyâ€”certainly the more importantâ€”are available in public

libraries at no cost to the consumer.

2. Many are first published as magazine first serials. A few are

even first published as newspaper serials before publication in book

form.

3. The more popular are available in thousands of rental libraries

at a reading price of a few. cents a day.

4. Still others are published as second serials in magazines or

newspapers after book publication, and lastly there is the grand way

of borrowing it from a friend and not returning it.

Senator Black. Has that increased any since you put on these

price schedules?

Mr. McCawley. Borrowing from friends?

Senator Black. Yes.

Mr. McCawley. I don't know. My friends borrowed my books

and do not bring them back.

Senator Black. Are there any statistics to show that has increased

any since the price was fixed?

Mr. McCawley. No, sir; I do not think that was increased any

more than formerly. That always goes on.

Another provision in the schedule to which we should like to call

the special attention of your committee is the Administrator's price-

control committee, a committee appointed by the Administrator

himself. Upon demand of the Administrator or any member of the

committee, the committee shall investigate and report to the Admin-

istrator any claim of unwarranted increase in the publisher's list

prices or decreases in discount to booksellers. If such have been

made, the Administrator may suspend the price provisions of this

schedule on the sale of the book or books in question. This provision

properly protects the consumer from unwarranted price increases.

There is a very marked difference between price fixing and the price

provisions of our code. Price fixing would mean that all books of the
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same size cost the same amount and, in other words, the book that had

200 pages would be $2 and the book with 300 pages would be $3, and

so forth, or a book of certain lineal dimensions would be at a price and

a larger one at a greater price. But there is nothing in our code or

the Trade Book Publishers Code which stipulates at what price a book
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shall be published. The publisher is at complete liberty to publish

a book at any retail price he choosesâ€”a novel, for instance, at 15

cents or $10; but having designated that price, and widely pub-

licized that price, common justice to the retailer and the consumer

demands that destructive price cutters shall not make of the book so

priced a loss leader with which to oppress small enterprises or to dis-

criminate against them. The Federal Government years ago

adopted that policy on the sale of its own publications and strictly

prohibited any cut price on publications issued by the Department

of Documents.

I walked through Gimbels in New York yesterday afternoon, and

on the table there were many books at reduced prices, quite legally

reduced, and there was also a very large and active stamp department.

The only things that they were not cutting prices on were Mr. Farley's

stamps. They cannot do that.

Senator Black. They have to pay just as much as anybody else.

Mr. McCawley. They can go right over here to the table and buy

them at their face value and sell them at a 20 or 30 or 40 percent

increase if they can get away with it.

Senator Black. But there is quite a difference though, is there not,

in selling a stamp for a profit?

Mr. McCawley. That is quite true; I was just being funny there.

The experience of the department stores is best expressed in a

detailed statement of the National Retail Dry Goods Association

which appeared in the New York Times of August 16, 1931, to the

effect that the spread of cost between the cost price and the publishers'

published price of books is not sufficient to permit an operating profit

in practically any of the book sections in department stores throughout

the country. The National Retail Dry Goods Association reported

that in 1930 the common figure was a net loss of 2.9 percent for book

departments in department stores doing more than $10,000,000 annu-

ally, and that in smaller stores the net loss was larger. The 1932

report of the Controllers' Congress of the National Retail Dry Goods

Association stated [reading]:

For the past 3 years the book departments have incurred losses in the typical

stores of each of the groups in which statistical data for the department has been

available. Losses in 1930 were approximately 5 percent, the following year

7.5 percent, and last year over 10 percent. A casual analysis of the merchandising

figures of the book department of the past 3 years calls attention to certain disad-

vantages which the department operates compared to the average department;

the purchase mark-on is lower than average, and the cash discounts are also very

much smaller, failing to Approach the markdown figure.

According to the 1933 report of the Controllers' Congress of the

National Retail Dry Goods Association, typical book and magazine

departments in department stores showed losses varying from 1.5 to

14 percent. And it should be noted that, except in New York, a very

small fraction of department stores indulge in price cutting of books.

Accordingly, it is to be assumed that even selling books at the pub-

lishers' published price is for most department stores not a profitable

enterprise.
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I leave to your imagination the losses sustained by book depart-

ments in those department stores which deliberately slashed book

prices to their wholesale cost price, because it was in their judgment

good "promotion" for them, so long as the consumer indulges in

erratic but highly desirable deductions.

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:40 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Under these circumstances the Administration approved the Book-

sellers Code. It should be here emphasized that the code as signed

had the full approval of the Consumers' Advisory Board of the

N. R. A., a unique distinction.

Your committee would like to have answers to these two questions:

Senator Black (interrupting). Did they sign it? The Consumers'

Advisory Board?

Mr. McCawley. They approved it, yes, sir.

Senator Black. Who were the members of that board?

Mr. McCawley. I have not the data right here, but I can supply it.

Senator Black. What was the date?

Mr. McCawley. It was the 13th of April last year. I have that in

my brief case, I think.

Here are the two questions: What have been the experiences of

booksellers under the price provisions of the cods? And what has

been the effect of these provisions on book production and book

distribution generally?

Where are we to find an accurate and complete answer to those

questions?

Such an answer is not to be found in a recent adroit publicity release

by Channing E. Sweitzer, managing director of the National Retail

Dry Goods Association, nor in the Federal Reserve Bank figures which

Mr. Sweitzer quotes. Mr. Sweitzer should know that the Federal

Reserve bank figures for book and magazine departments quoted by

him are drawn exclusively from nine reporting department stores in

the New York Federal Reserve district, presumably including those

stores which before the approval of our code were making liberal use

of books as loss leaders. Unfortunately, we are not able to reveal the

identity of the stores reporting on book sales, but we suggest that their

identity be ascertained by a member of your committee so that you

may discover whether they reflect almost exclusively the effect of

the code on book sales or price-cutting department stores or book sales

generally. To our knowledge the Federal Reserve bank figures do not

mclude the book and magazine departments of at least three im-

portant department stores in the New York Federal Reserve district

which do not use books as loss leaders. We are reliably informed that

there has been an improvement in the book sales in one of those

stores. We are reliably informed that in another, sales in the book

and magazine department were, for 1934, 16.8 percent in excess of the

year 1933. We have no data for the third store.

Senator Black. That was the department stores which had been

selling books below cost?

Mr. McCawley. Yes; they were selling them as loss leaders.

Senator Black. Evidently the people still buy books from them in

increasing quantities.

Mr. McCawley. I will go on and lead to what happens.

In a letter to the chairman of our code authority in December 14,

1934, Mr. Sweitzer wrote [reading]:

I admit that no complete survey of all types of bookselling stores waÂ» made

prior to the issuance of this statement.
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Nor is the complete answer to be found in the report of book sales

for each month of 1934 in comparison with the corresponding months

of 1934 by 277 booksellersâ€”representing the first batch of returns to

a questionnaire sent in late December to several hundred booksellers

throughout the United States, including New York. The trend is
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at marked variance with the trend reported in the release of the Na-

tional Dry Goods Association. These figures are on file at the office

of the National Booksellers' Code Authority.

We have certain figures from the following retail booksellers in

New York City showing sales in December 1933 in comparison with

sales in December 1934. These stores have never been price cutters.

They are Brentanos, Scribner's, Dutton, Putnam, 10 Doubleday,

Doran Book Shops; and the Lord & Taylor (department store) book

department, a department store which does not report its book

department to the New York Federal Reserve District. The figures

show the following:

December 19S3 in comparison with December 1934

20-percent increase 14-percent increase

23-percent increase 24-percent increase

25.5-percent increase 30.6-percent increase

A survey among 13 retail book shops in New York shows that there

was an increase Of 11.2 percent for January 1935 over January 1934,

with individual stores listing their gains from 1.1 to 22 percent. In

February the same stores reported 31.2 percent gain in 1935 over

1934, with individual stores listing their gains from 18 to 51 percent.

The real question to be answered is, "Has the total distribution of

books been mcreased or temporarily decreased as a result of the price

provisions of the code?" Without an exhaustive survey of all retail

book outlets, requiring more time and money than is at our disposal,

it is impossible to answer that question on the basis of incomplete

bookseller's figures. The most authoritative available answer is the

report of the 36 trade-book publishers. By "trade books" I mean

not textbooks, but trade books published and sold at the trade

discountâ€”that is, the maximum discount. The publishers have

answered a questionnaire sent in late December to the 47 important

trade-book publishers as to the percentage of increase or decrease in

their book sales for each month of 1934 in comparison with the corre-

sponding months of 1933 and the increase or decrease in their sales

for the year 1934 in comparison with the year 1933. The yearly

figures show the following changes in 1934. Each publisher is desig-

nated by a letter of the alphabet. I will include this in the record,

Senator, but I won't read out all of these names and keys.

Senator Black. Very well.

(The tabulation referred to by the witness is as follows:)

A, 4 percent decrease; Ax, 0.004 percent increase; B, 2.8 percent increase; BB,

4.6 percent increase; Bx, 4.9 percent increase; C, 5 percent increase; D, 7 percent

increase; E, 8.5 percent increase; F, 11 percent increase; G, 13 percent increase;

H, 14 percent increase: Hx, 14.5 percent increase; I, 14.57 percent increase; J,

14.8 percent increase; Jx, 15 percent increase; K, 17 percent increase; L, 19.19

peroent increase; M, 20.8 percent increase; N, 21 percent increase; O, 21.2 per-

cent increase; P, 24.3 percent increase; Q, 24.3 percent increase; QQ, 25.3 per-

cent increase; K, 27.5 percent increase; S, 29.19 percent increase; T, 32 percent

increase; TJ, 32.4 percent increase (11 months): UU, 36 percent increase; V, 42.4

percent increase; Vx, 48.2 percent increase; W, 47 percent increase; X, 55 per-
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(sent increase; Y, 55.8 percent increase; Z, 72.5 percent increase; Zl, 180 percent

increase; WW, 50 percent increase.

Mr. McCawley. They start in with a 4-percent decrease for only

1 publisher, and the other 28 of them show increases starting at

?ractically scratch, the third one on my list is 2.8 percent increase,
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"here are only 2 in that whole list of which 1 shows a decrease

and 1 shows just an even break, and the rest of them, starting with

2.8-percent increase run up to 1 of 180-percent increase. That 180

percent may be questioned, but one best seller like Anthony Adverse,

we will say, would put a publisher on velvet for sometime to come.

These figures are submitted in detail and may be verified at the

office of the National Association of Book Publishers in New York

by any governmental representative, and we have gotten some addi-

tional figures since this compilation.

I have a letter here which I would like to put in the record from Mr.

W. W. Norton, president of the National Association of Book Pub-

Ushers, to Senator Harrison, the chairman of this committee, verifying

this information and himself strongly sponsoring the continuance of

this Publishers' Code.

(The letter referred to by the witness is as follows:)

Mt Dear Senator: We should like to present to you our hope that in the

amendatory legislation now being drafted for the National Recovery Administra-

tion, provision will be made for retaining a code such as the Retail Booksellers'

Code whose principal clauses were formulated to [stop the use of new books as

"loss leaders" and establish fair competition in the bookselling trade. The

Consumers' Advisory Board after most careful consideration last spring gave the

code price rulings its full approval. May we point out that these provisions do

not constitute price fixing, merely price maintenance, and that similar provisions

have obtained in the book trade in principal European countries for years.

Book prices have not advanced since the inauguration of the code; in fact,

publishers have made every effort to keep prices down, despite increased manu-

facturing costs. It should be stated, too, that compliance has been general in the

case of the Booksellers' Code; the few instances of noncompliance have been due

to misunderstandings and have been speedily cleared up.

In the opinion of our executive committee the code should be continued for a

further trial period. Abandoning it at this time would seriously affect the very

real improvement in wholesale and retail book-trade conditions. A survey among

our members, made in January, showed a substantial increase in book sales to

retail stores during 1934 and our interest in continuance of the code is based on

the belief that it is serving to strengthen and increase the number of outlets for

the books we publish.

The National Booksellers Code Authority has received hundreds of letters from

booksellers in all parts of the country stating that the code lias aided them. Most

of these are "small enterprises," a class of business which we believe your com-

mittee is especially anxious to protect.

The cultural life of the country is sustained by wide distribution of books. If,

in the new law, there is to be provision for the abandonment of many codes, we

trust that your committee will insert clauses permitting the continuance of codes

which have a special function to perform, valuable to the industry itself, and

from the standpoint also of service to the general public.

President Roosevelt referred to the unfortunate practice some stores have

followed in the past of using books as "loss leaders," at his press conference on

January 25 last, according to an item in the New York Herald-Tribune.

ï¿¼Sincerely yours,

Mr. McCawley. These figures establish beyond a shadow of doubt

the fact that the price provisions in the Booksellers' Code have

increased book distribution, an increase which in the judgment of the

National Booksellers' Code Authority and the vast majority of book-

March 8, 1935.

W. W. Norton, President.
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sellers and publishers can only be maintained and exceeded if the

price provisions of the Booksellers' Code are retaind. Unlike many

other codes, compliance has been general, and the few cases of non-

compliance have apparently been due to misunderstandings which,

when cleared up, have brought full and complete compliance.
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Our Booksellers' Code has been running financially on a shoestring

throughout this entire year. Our own industry has gone into the red

to finance it because the Retail Code Authority would not give us any

money. We have had to spend very, very little. The executive

secretary in New York is the only person who has taken it on the chin,

and he has $1,500 coming to him, if he ever gets that salary.

New capital has been attracted to the business, new expansion has

taken place, with resulting increased employment and release of funds.

There has been no increase in price ranges or change in discount

ranges by the publishers, even though they have had to meet sub-

stantially increased manufacturing costs. Those who are seriously

disturbed by the code are the department stores, which have lost a

part of one of their most effective loss leaders. "Part" is used here

advisedly, for in January four New York department stores adver-

tised books not protected by the 6-month price provision at prices in

many cases the lowest permitted by the retail code, mainly 10 percent

above wholesale invoice cost less cash discounts. This is an indica-

tion of the fact that books are still considered ideal loss leaders, and

if the price provisions of the Booksellers' Code are removed any

independent bookseller might with reason shut up shop and go on the

relief rolls.

Senator Black. Did I not understand you to say at the beginning

that this provision only affected 5 percent of the books?

Mr. McCawley. Yes, sir. Approximately 5 percent of the total

number of books in print.

Senator Black. And yet you think if this price were not upheld on

these 5 percent, that it will put all of the independents out of business?

Mr. McCawley. That 5 percent covers that volume of new books

which are constantly being publishedâ€”probably 20 a dayâ€”that have

a life ranging from 3 to 6 months.

Senator Black. Is that just 5 percent of the volume of business?

Mr. McCawley. No; not 5 percent of the volume of business, but

5 percent of the total number of books in print. If you go over here

to the Congressional Library and ask to see a list of the books in print,

you will see it that high [indicating].

Senator Black. What percentage of the volume of the bookseller's

business is affected by this fixed price?

Mr. McCawley. Just a rough guess would be about 80 percent of

their business is done in new books.

Senator Black. In other words, 80 percent of the books being

sold today

Mr. McCawley (interrupting). Are brandnew books.

Senator Black. What volume of the total business of the book-

sellers?

Mr. McCawley. I should say that 80 percent are in the new books,

and when I say "new books", I mean books recently published.

Senator Black. Of all of the books sold today or the new books

published, if they are sold at a price other than that fixed by the manu-

facturers, it will be illegal?
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Mr. McCawley. Yes, sir.

Senator Black. All right; proceed.

Mr. McCawley. Inevitably without this price provision many

will be reduced in book manufacturing establishments as well as in

bookselling establishments, and more outlets, the one hope of cheaper
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book prices for all consumers, will be eliminated. It will concentrate

all of that business in a group of large department stores, and the

small bookstores throughout the country, the type of stores that the

former witness spoke of, will be eliminated, and the hope of those

stores. The existence of new outlets in the small communities will

effectively be eliminated, and I can say right here that you may

think that because this price situation has been confined to one large

metropolitan area where it was particularly prevalent and particu-

larly vicious, that the country at large is not conscious of that.

But the literary magazines, the advertising sections of the big

magazines, have a national circulation. They see in there, the new

books advertised at fixed prices, and on the following pages in the

advertising sections, they see those same books offered by the big

department stores at substantial savings. And the conclusion that

they draw is that the local bookseller is a gyp if he tries to get $2.50

that they can get a book for at $1.39 by mailing a postcard to New

York.

We believe the facts here presented are eloquent argument for the

continuation of the Booksellers' Code with its price provisions; pro-

visions which are peculiar to our industry.

One more vital point before leaving this question of the effect of

the code on the progress of the industry as a whole. It may be sug-

gested that the improvement in business is not due to the code, but

rather to the general upward trend. This argument can be met on

various more or less theoretical bases. But one practical fact stands

out. A comparison of the upward curve of the book industry, as

opposed to other retail merchandise, shows that there is a marked dis-

Earity (roughly 11 percent), which the bookselling industry shows

eyond its neighbors, and which can only be accounted for by a factor

distinguishing it from the others, namely, the existence of the special

price provisions of the Booksellers' Code.

In the matter of dollar volume our industry represents very small

potatoes in comparison with some of the huge industries on which

you gentlemen have been receiving testimony on, such as the gasoline

business this morning, but the cultural, social, and education implica-

tions of bookselling are vast. We are the distributors of raw material

from which a national culture is made. It is important to note that

in foreign countries the meaning of price cutting on books is unknown.

Abroad books are sold at publishers' published prices in exactly the

way, as mentioned previously, our Government protects the prices

set by the Department of Documents on all Government publications.

But most important of all, this code is wanted by the industry for

which it was written, was formulated by the industry as an essential

need to protect small enterprises from predatory monopolistic prac-

tices.

Senator Black. Mayl ask, Mr. McCawley, how much longer your

statement will take? We have five more witnesses.

Mr. McCawley. About 2 minutes.

booksellers will be driven
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Senator Black. It is very interesting, but we must hasten along.

Mr. McCawley. I repeat, we may seem to you to be "small

Eotatoes" but our influence in spreading the best products of human

nowledge and understanding is tremendous. Gunpowder is a mighty

force but the explosive action of the written word on men's minds is a
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far mightier force.

We in this industry are not prompted entirely by commercial mo-

tives. I can safely argue that on those grounds alone most of us

would be forced to retire. But I know of no business which in its

promotional efforts is actuated by greater altruism and idealism than

ours. Our great hope is for cheaper book prices, that can come about

through wider education, more adequate distribution through many

small bookstores and the possibilities of mass consumption.

Senator Black. I want to ask you a few questions. What does the

average book cost you that they publish at the price of $2?

Mr. McCawley. $1.20.

Senator Black. What does the average book cost you that the pub-

lishers sell at $5?

Mr. McCawley. Forty percent off of that. Forty percent is the

straight discount to the A accounts. The average discount is figured

usually for inventory purposes at one-third. We have to pay transpor-

tation.

Senator Black. Do you favor as a general principle in all indus-

tries, say for instance, the steel companies, that the United States

Steel Corporation should have the right to fix the price at which any-

body sold its product?

Mr. McCawley. No; I do not.

Senator Black. Do you favor it on food?

Mr. McCawley. No, sir.

Senator Black. Do you favor it on clothing?

Mr. McCawley. No, sir.

Senator Black. You only favor it on books?

Mr. McCawley. I favor it on books because of a very peculiar

situation in this industry, and that is that of those other articles that

you mentioned, there are similar types of things that you cannot

distinguish any difference between them. You have got a suit of

clothes on and I have got a suit of clothes on. They are both from

different places. Yours happens to be gray and mine happens to be

blue. I might have paid $50 for my suit of clothes and you might

have paid $50 for your suit of clothes, and mine might be a better

suit of clothes than yours is. The books, however, are identical and

you cannot tell any difference between them.

Senator Black. You understand that if a manufacturer is allowed

to fix a price, that he can fix it up as high as he pleases and increase

his profits. Would you be in favor of our providing in the law that

we can limit their profits?

Mr. McCawley. As far as the profit is concerned, at present there

is no question of increasing our profit. It is a question of protection.

Senator Black. Take the American Book Co., for instance, or

one of the big book companies.

Mr. McCawley. They publish only textbooks. We do not want

to fix the price on textbooks. We are not interested in that. They

do not come under this provision.
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Senator Black. On the companies that do sell these books, that

are to be sold within 6 months, do you favor letting them fix those

prices so that it might give them 200 or 300 percent of profit?

Mr. McCawley. They fix them now and there is no question about

the publishers fixing prices.
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Senator Black. They fix them now, but heretofore they have not

been able to make it a crime to sell one at less than the price they

fix at retail.

Mr. McCawley. No; they have not.

Senator Black. And that, of course, enables them to sustain the

wholesale price?

Mr. McCawley. Yes.

Senator Black. As a business man, you know that?

Mr. McCawley. Yes, sir.

Senator Black. If we are going to take that privilege away from

the public and the protection, do you not think we should also limit

their profits?

Mr. McCawley. Well, how about the small independent fellow

that is going to be forced out of the picture?

Senator Black. We are talking now about the profits when you

fix a price. Would you be opposed to us including in the law that

wherever we give that privilege, we limit their profits and limit their

bonuses and salaries so that they cannot make indirectly large profits?

Mr. McCawley. I do not know that I understand you.

Senator Black. Suppose a book company is malting on its actual

investment 300 or 400 percent, would you favor limiting that profit

to a reasonable amount?

Mr. McCawley. If you can find a publisher that is making that

percentage.

Senator Black. I do not think there would be the slightest diffi-

culty in finding it, or what they put in it, and of course it does aid them

to make a big profit. This provision does that?

'Mr. McCawley. No; it does not affect them in any way. It does

not affect the public here in any way.

Senator Black. If they can hold the price up at which it can be sold

at retail, it does not affect them?

Mr. McCawley. No; it does not affect them. They are not selling

any more books as the result.

Senator Black. I though you showed that they were.

Mr. McCawley. They are selling more books, yes; but the books

are being sold by the retail stores. For instance, there has been an

improvement all along the line. But that is a general upward curve

in business.

Senator Black. Your idea is that contrary to all of the general

ideas we have had heretofore in economics, that raising the price of

books has increased the consumption of books?

Mr. McCawley. We have not raised the price of books. The

books are sold at exactly the same price as they were before.

Senator Black. Then there is no use in having the price fixing

provisions that you mentioned, if they are sold at the same price.

Mr. McCawley. I think we are arguing about a different thing.

Senator Black. I understood you to say that it was a crime under

the code to sell a book within 6 months of its publication at a lower

price than fixed by the publisher.
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Mr. McCawley. For the retailer; yes.

Senator Black. That was not the law before. So that has raised

the price to the consumer, has it not?

Mr. McCawley. It has raised the price to the consumer in certain

â€¢districts; yes.
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Senator Black. And your theory is that that has increased the

circulation of books and the sale of books?

Mr. McCawley. It has increased the sale of books in the retail

bookstores that are not cutting prices.

Senator Black. It has increased the sale of books in the bookstores

that do not cut prices, but I understood you to present a long argu-

ment to show that it increased the general sale of books throughout

the Nation.

Mr. McCawley. There are a great many factors that enter into

that. By sending this trade back into the bookstores, which are

personal-service organizations which render a better service in many

cases than the department stores, there has been an opportunity to*

make more sales.

Senator Black. I did not want to delay, because we will have more

witnesses. I listened to your argument and I understood it to be a

Jong argument to sustain the fact that this price-fixing provision had

increased the sale of books throughout the Nation and you gave

figures from month to month?

Mr. McCawley. Yes.

Senator Black. And you attributed the increased sale of books to

the increased price of the books?

Mr. McCawley. I do not think that that is exactly the case.

Senator Black. You attributed it to that code provision, did you

not?

Mr. McCawley. I attributed it to the code provision. The retail

bookstores have gotten business that they had previously lost to the

department stores.

Senator Black. All right. Thank you very much.

TESTIMONY OF A. F. HINRICHSâ€”Resumed

(Previously sworn, resumed his testimony as follows:)

Senator Black. Will you put your figures in the record, please.

Were these to go into the record, or simply a statement made with

regard to them?

Mr. Hinbichs. These relate to this first table that I was discussing

with you this morning [indicating] and are figures on paper and print-

ing, rubber products, tobacco manufacture, railroad repair shops,

machinery, and transportation equipment, compiled in the same

method that the Federal Reserve Board used.

Senator Black. They are to be put in as exhibits and not in the

record.

Mr. Hinbichs. As a matter of record, I would like to make these

two further statements, if I may, with reference to this particular

group of tabulations.

Senator Black. Just as quickly as you can.
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Mr. Hinrichs. The first is that these figures shown in your second

chart here on metal products, combine nonferrous metals, iron and

steel, for the whole period 1923 to 1934, although the nonferrous metal

series begin only in 1931. The combination in that case seemed to

me to be an improper one, and I am, therefore, also submitting a
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picture of the real earnings in the iron and steel and in the nonferrous

metals figured separately, figured in the same way that the Federal

Trade Commission figured them.

As a second matter of record, without developing the technicality,

the average cost of living index as computed by the Federal Trade

â–

Commission from our figures is very slightly different from the ones

we would have compiled. In terms of method, it is their method and

we could not use it without noting the fact that there is â€¢ technical

problem there. Actually the differences with references to these

particular dates are sufficiently small so that I have used the same

method that the Federal Trade Commission used to carry the thing

forward.

That completes this particular folder that you asked me to look up.

The second file that you submitted to me for my examination was

this file on employment and pay roll in specified kinds of business,

where you have asked for information from 1923 to 1934, inclusive,

showing certain high and low figures.

This record is also taken from our figures with the exception of one

table which I think was erroneously headed. It is called in this file,

"Rubber Tire Manufacturing Industry", and it includes both rubber

goods of other sorts other than rubber tires. It might cause you some

confusion if you were comparing it with other series of those two

industries. Other than that the figures are taken from our present

records.

The figures for 1933 and 1934 have not yet been adjusted to the

census in this tabulation. That is a task on which we are now en-

gaged, and it will be completed within the period of approximately

six weeks. Those adjustments have to be made each time new census

figures become available, because in the index, for various reasons,

keeping various forms month after month, parts with reality, because

if we have new forms and old forms going out of the picture, there

are some rather severe distortions of these actual figures.

We ourselves have never released these obsolete figures as shown

here, nor would we have at this time except on the request of the Fed-

eral Trade Commission to make available such material as we have.

Were they adjusted to the census, they would be far more useful.

These figures back of 1931 are, however, adjusted to the census and

would compare with figures in which an adjustment had been made.

Senator La Follette. I do not believe I just understand what this

is all about. Did the Federal Trade Commission ask the Bureau of

Labor Statistics to make certain figures available to them?

Mr. Hinrichs. Yes. They apparently had been asked by the

committee or by Senator King to make certain studies of employment,

and as we have most of the information on employment that is available

in Washington, they came to us for such information, and we have

given them what we had.

Senator La Follette. And they took the information and made it

up and resubmitted it to you?
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Mr. Hinrichs. They took our sheets and made photostatic copies

of which this is one series. These are our sheets photostated [indi-

cating]. Then they took from these photostat copies with references

to certain industries, the information which was copied on this sheet

here [indicating] and was submitted to the Senate Committee, I judge.
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I received a call on Monday apparently to verify all of this, to verify

the fact that this is our information.

Senator Costigan. I understood there had been a misplacement of

a period, or a comma, or a decimal point in some prior use of these

figures. Is that true, if you know?

Mr. Hinrichs. Are you referring to the earlier tabulations of the

National Recovery Administration that were submitted by Mr.

Richberg?

Senator Costigan. That was my understanding.

Mr. Hinrichs. There are certain differences between the figures as

they are presented here for the years 1933 and 1934, and the tabu-

lation as it was presented by Mr. Richberg.

Senator Costigan. The committee, of course, desires and accurate

itemization of such figures.

Mr. Hinrichs. I should myself prefer the figures as submitted by

Mr. Richberg for the period of 1933-34, to these figures of ours. We

would have made and are making the same kind of an adjustment

which the National Recovery Administration made before submitting

that tabulation.

Senator Costigan. Have you checked and compared the figures?

Mr. Hinrichs. I have checked the individual series. Noting the

points where there was agreement and disagreement, and there are

comparatively few cases in the Richberg figures in which the dis-

crepancies are not to be explained in terms of the fact that they have

adjusted the real figures as revealed by the census in contrast with

our figures which await adjustment and will agree with the Richberg

figures quite closely at the end of 6 weeks. There are, however, in

the Richberg figures, two or threeâ€”somewhat more than that-â€”per-

haps four or five errors which appear to be of a typographical sort.

Senator Costigan. Will you at this time or in the future indicate

what in your judgment the figures should be?

Mr. Hinrichs. I think I can do that very briefly now. In the

case of cast-iron pipe, the employment figures are given as for ex-

ample

Senator Black (interposing). I wish you could put them in the

record. I wonder if you could?

Mr. Hinrichs. Yes, sir; I will be very glad to submit a memoran-

dum to the record.

Senator La Follette. What I am trying to get at is these tables

that are in evidence in this blue bound folder, as I understand it,

are tables which have been prepared by somebody connected with

with the Federal Trade Commission from data in the possession of

the Bureau of Labor Statistics?

Mr. Hinrichs. Yes.

Senator La Follette. And they have attempted to carry back

over a period of years, figures which would be comparable with those

submitted by the N. R. A. to this committee, is that correct?
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Mr. Hinrichs. That is correct. The figures in this blue folder

from 1931 back to 1923 can be hitched to the figures as submitted by

the N. R. A., industry by industry.

Senator La Follette. I begin to get a little light on the subject

now, and I would like to have you tell me to what extent those figures
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are comparable to the Richberg or the N. R. A. figures and to what

extent, if the Bureau of Labor Statistics had made the compilations,

there would have been different methods employed?

Mr. Hinrichs. I can answer that quite briefly. The figures in this

folder [indicating] from 1923 to 1931 inclusive, are strictly comparable

to the Richberg figures. The figures for 1933 will subsequently be

somewhat adjusted not so drastically as the later figures. The figures

for 1933 and 1934 we ourselves would not use to describe the situation

in those 2 years. When we have made an adjustment of those figures

for 1933 and 1934 by the method which is almost identical with the

method used in N. R. A., presuming that there were no clerical errors

in the N. R. A. tabulations, the results in our study will be identical

with the results presented by Mr. Richberg, except that the records

of two industries, and men's clothing and one other which I will have

to submit for the record later on, in which they have combined groups

which we do not use. Those figures are slightly different from ours.

Senator La Follette. When you say "they", you mean the

N. R. A.?

Mr. Hinrichs. The N. R. A.; yes.

Senator La Follette. What is your answer as to whether or not

the figures in the blue folder made up by the staff of the Federal Trade

Commission are different from the figures submitted by the N. R. A.;

to what extent are the differences or discrepancies to be attributed

to any different method of preparing material or to any different

conclusion that might be drawn from them?

Mr. Hinkichs. Virtually the entire difference, and there is differ-

ence in somewhat more than half of the industries, is to be accounted

for by virtue of the fact that the Federal Trade Commission made

no adjustment for the 1933-34 figures, whereas the N. R. A. did.

In the figures in this folder, they seem to be useful as historical per-

spective if you are interested in the situation in 1920. I would how-

ever disregard entirely the figures which you find in the 1933 or 1934

years in this blue folder, and in its place, to get a picture of what

has happened since 1933 in figures as submitted by Mr. Richberg

with such corrections as need to be made for typographical errors

which appear in the record.

Senator Black. That is all.

(The following data is in connection with Mr. Hinrich's testimony.)

EXPLANATORY STATEMENT

The following tables were prepared at the request of Senator King by the staff

of the Federal Trade Commission from statistics furnished by the Bureau of

Labor Statistics of the Department of Labor covering the years 1923 to 1934,

inclusive, and embracing a typical number of industries They show the yearly

number of wage earners, the weekly pay rolls, the per capita weekly wage, the

wholesale price index of foods, cost-of-living index, and the real wage for the

several industries tabulated.

Accompanying these tables in the exhibit filed are a number of graphs which

are not printed in the record but are contained in the physical exhibit.
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Building materialsâ€”Continued

PRICES AND WAGES

Wholesale

prtoe index

General price
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index whole-

sale (all com-

modities) â€¢

building

materials â€¢18

Cost-of-living

index"

Real wage'Â»

(H)

(O)

(P)

(Q)

1923

108.7

102.3

101.7

100.0

94.7

94.1

95.4

89.9

79.2

71.4

77.0

"86.2

"84.9

Â» 86.0

100.6

98.1

103.5

100.0

95.4

96.7

95.3

84.4

73.0

64.8

65.9

74.9

"78.8

"70.6

07.6

97.4

100.3
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98.6

97.4

97.5

93.4

84.5

76.4

75.2

78.6

121.75

22.34

21.74

21.97

22.42

22.66

22.46

28.16

21.48

17.74

17.15
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Textiles and their products

ISource of data: U.S. Department of Labor, Bureau of Labor Statistics (Monthly Labor Review, January 1935)]

Employment

Weekly pay rolls

Real

wage'

$20.03

19.74

19.48

19.49

20.24

20.02

20.02

19.19

19.82

17.76

18.01

19.33

('â€¢)

Cost-of-

living

index â€¢

97.6

97.4
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100.0

9a 6
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76.4
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price

index

of all
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ties >

100.6

98.1

103.5

100.0
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64.8
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EXPLANATORY STATEMENT

The following tables were prepared by the staff of the Federal Trade

Commission at the request of Senator King from statistics furnished

by the Bureau of Labor Statistics of the Department of Labor for a

typical number of industries for 1926, 1930, 1931, 1932, 1933, and
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1934. They show the total employment and pay roll of the several

industries for March and December of each year and for January of

the succeeding year, as well as the high and low employment and pay

rolls for each of the said years. They are comparable to the figures

introduced into the record by Mr. Richberg for similar periods during

the years 1933, 1934, and 1935, except that the tables prepared by the

Federal Trade Commission for 1933 and 1934 should be examined in

connection with the testimony submitted by Mr. A. F. Hinrichs,.

Chief Economist of the Bureau of Labor Statistics.

Hearings pursuant to Senate Resolution 79, April 17, 1935

Department op Labor,

Washington, April 18, 1935.

Senator Pat Harrison,

Chairman Senate Finance Committee,

Senate Office Building, Washington, D. C.

My Dear Senator Harrison: The Bureau of Labor Statistics was asked to

submit for the record discrepancies between its figures and those presented by

Mr. Richberg on March 11 (pt I, pp. 78-81), which cannot be accounted for by

the fact that the Federal Trade Commission used Bureau of Labor Statistics

figures which had not yet been revised to the census of 1933.

Typographical errors appear to have been made in the following cases: Brick,

tile, and terra cotta reached the maximum employment since March 1933 in

August 1933. Employment in candy manufacturing reached a maximum in

October 1933 rather than in October 1934. Employment in cast-iron pipes

should be 5,873, 12,105, 9,125, and 11,295. The figures in the record are 10 times

too high, apparently having the decimal point in the wrong place. Employment

in the glass industries in March 1933 should read 40,500 rather than 83,400.

In addition to these cases it should be noted that maximum employment in the

silk textile industry occurred in August 1933 rather than in February 1935 and

that maximum employment since March 1933 in the soap and glycerine industries

was 17,123 in October 1934 rather than 18,100 in January 1935.

Further lack of comparability between the figures submitted by the Federal

Trade Commission and Mr. Richberg arises in the case of men's clothing, lumber

and timber products and knit goods because of the fact that the two agencies

included somewhat different groups of industries in making up these totals.

Very sincerely yours,

A. F. Hinrichs, Chief Economist.

The figures of pay rolls and employment appearing in the Finance

Committee hearings on pages 78-81 were apparently prepared by

the Division of Research and Planning of the National Recovery

Administration, using the Bureau of Labor Statistics indices applied

to the 1933 census. The Division of Research and Planning has also

prepared figures for 1931 and 1932 adjusted to the trend between the

1931 and 1933 census figures for those years. Prior to 1931 the figures

prepared by the Division of Research and Planning are apparently

the same as those prepared by the Bureau of Labor Statistics. The

Bureau of Labor Statistics figures since 1931 have not been adjusted

to the census figures and consequently the data of this Bureau in the

attached tables show certain discrepancies from those prepared by

the Division of Research and Planning at pages 78-81 of the Finance

Committee hearings.
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If the Bureau of Labor Statistics figures shown in the following

tables unadjusted subsequent to 1931 are adjusted to the census

figures of 1931 and 1933 by the methods used by the Division of

Research and Planning, the figures shown in the tables at pages 78-81

of the hearings should be oomparable with the Bureau of Labor
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Statistics figures prior to 1931 as shown in the attached tables:

LUMBER AND TIMBER PRODUCTS INDUSTRY

[Sawmills: Bureau of Labor Statistics]'

ISM:

1030:

Employment.

- rroll

Pay r

1931:

Employment

Pay roll . _i

Employment.... ...

Pay roll

1933:

Employment.

Pay roll

1934:

Employment

Pay roll ...

Employment.

Pay roll

March

High

January of

December succeeding

Low

441,731

$8,309,675

362,102

$7,086,518

JUS, 417

$3,494,117

124,473

$1, 337, 655

102,260

$859,342

155,991

$1,848,610

474,840

$9,164,161

372, 161

$7,117,946

222,961

$3,494,117

132,017

$1,410,618

173,088

$3,083,499

172,739

$2,161,060

437,540

$8,326,889

247,688

$4,191,319

139,979

$1,702, 470

117,767

$1,053,910

159,258

$1, 783, 540

151,206

.$1,786,000

414,909

$7,616,189

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 2275

WOOLEN AND WORSTED INDUSTRY

â–

March

High

December
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January of

succeeding

year

Low

1928:

Employment

144,207

162,141

161,406

161,299

142,296

Pay roll

$3,188,570

$8,Â«58,963

$8,655,806

$3,670,567

$3,103,331

1930:

Employment

120,246

133,476

108,927

107,898

108,927

Pay roll

$2/480,378

$2,746, 590

$2,118,347

$2,046,736

$2,096,248

1981:

J19,952

136,857

106,869

108,927

106,869

Pay roll

$2,411,948

$2,696,078

$1,853,159

$1,913,142

$1,853,169

1932:

Employment

J07,604

124,509

115,836

115,689

79,674

Pay roU

â–

$1,793,178

$2,130,975

$1,736,350

$1,676,367

$1,095,479

1933:

Employment

97,167

J76.106

137,592

140,798

97,167

Payroll

â€¢$1,193,346
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COTTON GOODS (TEXTILE) INDUSTRY

March

High

December

January of

year

Low
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succeeding

472,914

$7,389,660

472,914

$7,389,660

461,441

$7,246, 232

463,991

$7,177,636

412,153

$5,799,480

389,633

$5, 431, 556

402,380

$5,624,872

328.873

$4, 514, 864

321,649

$4, 265, 424

322,074

$1,028,436

336,946

$4,552,280

346,294

$4,739,360

319.950

$3,679,240

316,126

$3,579,464

319.100

$3,835,588

325,473

$3,691,712

328,873

$3,791,488

326,323

$3,230,248

324,624

$3,130,472

240,493

$2,132,712

312,302

$2,849,852

449,119

$5,687,232

415,977

$4,995,036

419,710

$5,160,615

312,302

$2, 849, 852

455,498

$5,881,023

456,379

$5,950,293

424,128

$5,624,724

425,453

$5,666,286

229.736

$2,798,508

1926:
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AUTOMOBILE MANUFACTURING, AUTOMOTIVE PARTS, AND EQUIPMENT

MANUFACTURING INDUSTRIES

1928:

1930:

Employment.

1931:
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Pay roll

Employment-

Pay roll

1932:

Employment.

Pay roll

1933:

Employment.

Pay roll

1934:

Employment-

Pay roll

Employment.

Pay roll..

March

468,428

$15, 338, 624

351,209

$10,206,952

307,364

$7,894,880

289,020

$6,851,628

199,093

$3,623,186

436,527

$12, 378,258

High

468,428

$15,338,624

371.789

$10,784, 970

325,260

$8,839,446

297,968

$7,161, 784

288,126

$7,034,902

462,702

$13,551, 732

December

344,945

$9,868,600

234,099

$6,456,884

273,361

$6,414,590

204,909

$4, 271, 694

265,756

$5.808,376

358,000

$9,640,152

January of

succeeding

344,498

$8,289,624

283,204

$4,906,104

287,678

$6, 372,296

229,069

$4,863,810
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BOOT AND SHOE MANUFACTURING INDUSTRY

January of

March

High

December

Low

1926:

year
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succeeding

Kmployment

203,750

213,

S24

204,161

208,273

190,180

1930:

34,382,540

$4,726,

085

$4,208,568

$4, 302,662

$3,738,093

204,572

206,

028

165,508

173,321

165,508

Pay rolL _

$4,003,272

$4,020,

:;so

$2,656,017

$2,835,651

$2,412,228

1931:

Employment

188,535

197,

787

166,330

172,910

155, 434

Pay rolL _

$3,575,572

$3,716,

713

$2,467,829

$2,698,787

$2,232,594

1932:

Employment..

188,124

188,

124

157,078

166,330

157,078

1933:

$3,2(3,351

$3,263,

351

$1,993,082

$2,142,777

$ 1. 993, 082

175,788

198,

198
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TESTIMONY OF GEORGE W. BOILER, CHICAGO, ILL., REPRESENT-

ING THE INDEPENDENT EQUIPPED COAL MERCHANTS, INC.

(Having been first duly sworn, the witness testified as follows:)

Senator Black. How long do you require to make your statement?

Mr. Boller. If I were to give you the entire statement that I
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have here, it would take considerable time, but I have briefed it and

have exhibits that I could enter.

Senator Black. We will appreciate that, because I see here that

there are five further witnesses, and we want to get through if we can.

All of them are here from out of the city.

Mr. Boller. When the code was originally instituted, we, the

independent dealers, in the city of Chicago, were notified that it would

be necessary for us to form a group in order to secure representation

on the code board, which was the reason for the organization of this

small group. This brief which I have here is directed to the Senate

Finance Committee.

The Independent Equipped Coal Merchants, Inc., of the city of

Chicago, not being entirely in accord with the administration of the

code in district no. 26, offer the following information.

As fully outlined in the brief hereto attached, this organization

objected to the original method of election for the members of the

code board, also to the set-up and do not think it fair to have the

attorneys and auditors, who represent the Chicago Coal Merchants

Association, the controlling factor of the code board conducting the

affairs of the board and receive the reports and information requested

to be filed.

The brief also fully outlines the objections to the methods of con-

ducting the original hearing for the declaration of an emergency.

The question of how this power to declare an emergency can be

abused is fully set out in the brief. It is also very evident from the

records of the Research and Planning Division hearing conducted in

Chicago in September 1934, and is also very evident from the facts

outlined in the Building Managers and the Real Estate Boards'

briefs filed with the code authority at Washington.

The evidence brought out at the original hearing was not absolute,

conclusive, nor substantiating evidence of an emergency.

It is plainly evident from the price set-up of the original hearing

that was not a cost determination but a fixed set of prices, copy of

which is hereto attached, and the prices outlined after the Research

and Planning Division hearing which is purely a fixed set of prices

and not a cost determination as authorized by the Research and

Planning Division. Press copy of the Research and Planning Divi-

sion findings hereto attached.

The price list sent out by the code board of district no. 26, after

the Research and Planning Division hearing, contained approxi-

mately 1,800 items from which it is purely evident that these are fixed

prices in absolute violation of our State statutes and not minimum

cost determinations. The budget as set up by the code board of

district no. 26 and authorized a total of $158,700 as outlined in said

attached brief, if collected on a tonnage basis in accordance with the

actual tonnage handled by the retail coal merchants in the Chicago

territory, the board would collect in excess of $300,000.
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The group represented here today have also filed with special

investigator at Chicago, namely Mr. J. Smart, considerable informa-

tion relative to various members of the code board of district no. 26

which has been thoroughly investigated and found in accord with

the statements made. Said evidence should have been sufficient to
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bar said parties from the privilege of being members of said board

and prevented from conducting and administering the retail solid

fuel business in this territory.

It is also plainly evident from the attached copy of newspaper

advertisement and letter of the Chicago Associated Coal Yard Owners

written on November 15, 1934, that a certain member of the code

board seeks to derive special benefits for himself and his organization

by being a member of said board.

Since this method of price fixing as heretofore outlined has appeared

in this district, a great many methods have been used to defeat the

prices as set up by the code board of district no. 26, a few examples

which are as follows: One of the supposed reliable coal dealers in the

Chicago territory offered to rent space (which they would not use)

in one of the large office buildings and to pay rent for same on the

basis of the difference between the price which he wished to charge

said building for the coal and the price actually set up by the code

board.

One of the greatest detriments to the coal business in this territory

has been a question of intermediaries who handle large tonnage of

coal for receivers and who offer said tonnage for sale on the basis of

approximately 85 cents per ton with 2 percent discount for the pay-

ment in 10 days after date of delivery, making a total difference be-

tween the actual amount set by the code board and the delivered price,

be paid there must be something wrong with the minimum-cost

determinations.

There are also numerous other methods that have been used which

are difficult of proof; however, if the proper investigators are put on

the trail of certain business, evidence could undoubtedly be gathered.

Another effect that price fixing has had on the small dealer in this

territory is as will be noted in the attached price list issued by the

code board of district no. 26 on December 20, 1934, in which it will

be found that the difference between the actual cost of the coal in the

yard to the small dealer and the delivered price, take for instance on

steam coal, is as low as 30 cents per ton, however, the Research and

Planning Division found on its investigation that the minimum reason-

able cost for handling coal in this territory was $1.35 per ton.

It is also purely evident throughout the entire price set-up that the

margins allowed the little dealer are such that it is putting a great

many of them out of business.

One of the members of our group reported yesterday that at his

peak load he supplied 86 small dealers and that during the last few

days he had cashed relief checks for 25 of them, showing that 25 of

his dealers have been forced on the relief.

One of the greatest hazards confronting the coal men in our dis-

tricts today, owing to price fixing, is the changing over of the plants

from solid fuel to gas and oil.

Some of the largest plants in the city of Chicago have already

installed gas burners and equipped their boilers to burn same, and a

If such large commissions can
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number of the other larger plants in the loop district have signed con-

tracts for the installation of gas burners.

We sincerely and honestly believe that in a great many instances if

the coal prices could have been kept in line or if the proper legislation

could be passed to prevent this change, that it would materiafly affect
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the labor situation in our district. Take for example, one of our

largest consumers m the loop district has recently changed two of his

750-horsepower boilers over to gas whichis to be supplied to them on

the basis of 2 cents per therm which means approximately 50,000

B. t. u.'s percent. With the present set-up in this district it is im-

possible to give them satisfactory fuel containing said value per cent.

The real effect this is having on employment is far-reaching. First

it takes approximately six miners to mine the coal required in the

particular plant mentioned and not only affects the miners but it

affects the day laborers and the mine office employees, it affects the

railroad transportation of solid fuels and the greater the total use of

solid fuel decreases, the greater its effect upon the number of railroad

employees. It affects the distribution office of solid fuel, its sales-

men, office employees, weighmen, and so forth; it eliminates the men

for unloading and the distribution of solid fuel at destination and

materially affects the number of engine-room employees necessary

to operate the plant. It affects all industries handling engine-room

supplies, mine equipment and railway equipment and so on down the

line.

We sincerely believe that our stand is justly taken in these matters

and in order to effectuate the real purpose of the National Recovery

Act established really to promote the welfare of the laboring man and

provide work for the idle, that the price-fixing factor has so materially

affected the labor in this district that said price-fixing factors should

be entirely eliminated from code matters.

We are sincerely in accord with the administration ideas relative to

maximum hours and minimum wages and sincerely hope that if the

continuation of the Recovery Act is contemplated that only the factors

of wages and hours be considered, inasmuch as the price-fixing factors

are entirely detrimental to the employment of labor and absolutely

contrary to the laws of our State as set up in our statutes and that

the factor of trade practices can be justly handled through the proper

judiciary bodies who have full power to prosecute the violation of

trade practices.

The above brief and attached information are respectfully submitted

for your consideration.

The matter of price fixing in our territory has led to a number of

bad practices that cannot be met by those in the industry who are

trying to handle their business open and aboveboard. If we were

to try to meet the proposition of paying an intermediary about 85

cents per ton, even though we know that a part of this is going over

to the place where the orders are placed, we could afford to abide by

the rules and regulations of our code board, as we have been advised

that it is not necessary to know where the commissions are going.

However, we do know where the commissions are going and we feel

that if there is room enough to give that much money back to someone

who is on the inside and has no financial interests in our industry

whatsoever, that we should be allowed to give a portion of that direct

110782â€”35â€”PT 6â€”33
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to the buyer or the man who is paying the bills rather than to give it

to some intermediary who has no interest whatever in the industry.

We are, however, opposed to the proposition of the code board as

set up in Chicago. The factor of being controlled by the Chicago

Coal Merchants Association is a problem which has been discussed
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a number of times, and our brief fully outlines the reasons why we

object to their control of our industry in the territory.

Senator Black. You are not a member of the Coal Merchants

Association?

Mr. Boller. We were at one time.

Senator Black. You are objecting, as I understand, to the price-

fixing provisions of the Retail Coal Code?

Mr. Boller. Yes, sir.

Senator Black. You favor a law of thejtype of the National Recov-

ery Act or any other method as I understand it, to regulate minimum

wages and maximum hours?

Mr. Boller. I favor employment control. However, I do not

favor any price-fixing schedules or trade practices which we have. Of

course, we do not want to violate trade practices, but they can be

amply handled by our judicial body in Illinois.

Senator Black. And you have elaborated those ideas in the brief?

Mr. Boller. In the brief; yes, sir.

Senator Black. Is that all now?

Mr. Boller. That is all I have.

(The documents above referred to follow:)

As a preliminary to this brief, attention is first called to the original set-up of

members to be voted for to compose the code authority for the retail solid fuel

industry, district no. 26. The orginal notices from the Chicago Coal Merchants

Association containing the names of the parties to be voted for, was also mailed

out by the Chidago Associated Coal Yard Owners Associatin with the name of the

Chicago Coal Merchants Association scratched out and the name of the Chicago

Associated Coal Yard Owners Association tvped in in its stead and contained the

same list of names recommended by the Chicago Coal Merchants Association.

Also as mentioned in the prior letter to Mr. Wayne P. Ellis, deputy adminis-

trator of the retail solid fuel industry at Washingon, D. C, the name of J. J.

O'Laughlin of the Consumers Co. and W. P. Worth were shown as representing

group B or the unaffiliated equipped coal merchants, and as stated in said letter,

the tonnage represented by the Consumers Co. overblanced, as far as could be

determined, the tonnage which could be voted for by the unaffiliated equipped

coal merchants of district no. 26.

The names appearing on said list, namely: George I. Netho, chairman, who is

a past president of the Chicago Coal Merchants Association; Robert H. Clark,

past president of the Chicago Coal Merchants Association; Joseph D. Biety, former

vice president of the Chicago Coal Merchants Association; Richard De Kiker

at the present time on the board of directors of the Chicago Coal Merchants

Association; A. Frank Druley, past president of the Chicago Coal Merchants

Association; Frank Donovan, present vice president of the Chicago Coal Merchant

chants Association; Josehh J. Heritage, president of the Chicago Associated Coal

Yard Owners Association; J. J. O'Laughlin, representing group B, official of the

Consumers Co.; W. P. Worth, former official of the Chicago Coal Merchants

Association, now representing group B unaffiliated equipped coal merchants;

and Charles W. McCoy, representing the msall unequipped dealer.

The entire ballot naturally was fully controlled at said election inasmuch as

said tonnage represented overbalanced any opposition which might have been

offered as the representation for the unaffiliated equipped coal merchants of

district no. 26 and, therefore, each part}' whose name appeared on the original

set-up, was elected to hold representation on the Retail Solid Fuel Code Board

of District No. 26.

The Chicago Tribune attorneys, namely Kirkland, Fleming, Green & Martin,

33 North LaSalle Street, Chicago, also represent the Chicago Coal Merchants
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Association, who now handle the affairs of the code board district no. 26 and

conducted the questioning in order to determine whether or not an emergency

existed within said territory.

Said code board was also incorporated.

No authoritative information can be found authorizing said code board to
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incorporate and convey its power and authority to a corporation. It is, there-

fore, very difficult to understand why the attorneys representing the Chicago

Coal Merchants Association, who control the entire voting power of the code

board, should conduct the questioning of witnesses, and as will be shown later

in said brief, a number of which were former officials of the Chicago Coal Mer-

chants Association and members thereof.

If the Retail Solid Fuel Code Board of District No. 26 is to pass fair and un-

biased opinions, it is difficult to understand how a board controlled by the Asso-

ciation and governed by its own attorneys, questioning its own officers or past

officers and members, could pass opinions or render rulings which are unbiased

and not strictly in accordance with the ideas of their organization.

In the letter of transmittal to the President by National Administrator Hugh

S. Johnson and incorporated as part of the Retail Solid Fuel Industry Code ap-

pears the remark that the retail solid-fuel industry has had a decline of 28.9 per-

cent in its sales between the years of 1926 and 1933, due to the severe competi-

tion of oil and gas as well as the general depression. Other causes, which also

were factors entering into the decline of tonnages in the retail solid-fuel industry,

may have been caused by a great number of vacancies in buildings, the closing

down of factories, and cutting down of the fuel requirements necessary to oper-

ate said factories under present conditions and the entry of a great number of

new dealers in this territory, which have come into being since the year of 1926,

such as merchants in other lines of industry who had a great deal of idle equip-

ment and decided it was policy for them to enter the fuel business in order to

keep their equipment in operation and for other purposes.

The evidence brought out at the inquiry conducted by the code board of dis-

trict no. 26 and its association attorneys, endeavored to bring out the facts that

the shrinkage of tonnages, shown by each dealer, was a question of price cutting,

in order that an emergency could be declared in this district.

It was very evident that evidence not relevant to the question as to whether

or not price cutting existed in district no. 26 to such an extent that an emergency

should be declared, was admitted in numerous cases, also that the question of

costs and blends were brought out by several witnesses, however, some witnesses

were allowed to enter irrelevant facts and others were prevented from doing so.

The interrogation of W. E. E. Koepler, secretary of the Pocahontas Operators

Association, who was interrogated by the attorneys as to the relative values of

Eagle seam coal versus Pocahontas and brought out the facts as to whether or not

the average purchaser could distinguish the difference from the appearance of one

coal from the other, which Mr. Koepler thought the average buyer could readily

do both from the appearance and burning of same. However, when a later

witness was interrogated by the attorneys, the facts were brought out that the

average purchaser could not tell one of the above-mentioned coals from the other.

When the attorney, Joseph T. Harrington, representing the union employees,

took the stand, he was barred when he endeavored to bring out the facts that

union labor in this district was being paid less today than they were paid in 1932

and 1933, tending to show that the costs of handling fuels in this district, as far as

labor factor is concerned, is less today than it was prior to the incorporation of the

code board, this information being detrimental to the anticipated declaration of

an emergency, was determined by the attorneys conducting the questioning to

be irrelevant and the witness was prevented from giving further testimony. Also

as shown later in this brief, Mr. Paul J. Alwart was told that his evidence as to

blends was irrelevant.

It was also very evident that every question put to the witnesses was of a

leading nature, also plainly evident that some of the witnesses had been arranged

for prior to the board meeting.

There was considerable discussion amongst practically every witness appearing

on the stand that their tonnage had shrunk during the past year, which they

stated was undoubtedly caused through price cutting. Mr. Frank G. Reed,

sales manager for the Consumers Co., stated that when he had submitted prices

on various pieces of business that invariably someone would put in a price less

than his and if he met that price, the other party would invariably go lower and

he would continue in an attempt to meet said price, until, in his opinion, the

price became such that he would have lost money if he had cut any further, at
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which time he naturally had to pass up the business, however, he did not consider

the fact that his original price, as submitted, might have been the first cut on the

particular piece of business. If not, who establishes the correct prices to be

quoted in this district, and under what legal obligation is every dealer in the dis-

trict obliged to quote said established price?
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It was also very apparent that numerous parties testifying objected to the

blending of fuels stating that it was tending toward price cutting, however, when

Mr. Paul J. Alwart attempted to enter into evidence that blending of fuels was

not a price-cutting factor and would, in some instances, provide a fuel of a more

economical nature for certain plants, and also attempted to enter into evidence

the fact that New River coal and other so-called "smokeless coals" were sold by

most dealers in this territory as Pocahontas and advertised as such, stating that

if there is to be a fair and impartial investigation, that such practices should also

be taken into consideration in determining whether or not it is a false representa-

tion to customers, and he was prohibited from giving said information and told

that said evidence was irrelevant to the facts to be determined.

However, immediately after his evidence, a party by the name of George J.

Parkinson, an employee of the Consumers Co., was called to the stand and asked

his name and with what company he was affiliated, without further interrogation

as to his duties, etc., with said companv and the question immediately put to

him by the association's attorney was ,?Have you ever conducted analyses for

your company, etc?" Later on he was questioned as to whether he ever visited

mines for his company, and whether or not such services were necessary for

rendering proper service to customers of said organization. He was also asked

whether or not he happened to have an analysis with him representing such

blends as analyzed by him and whether or not he had any analysis made by

him on genuine Pocahontas coal. He immediately said he had such analysis

and proceeded to take them from his pocket, showing analyses on blended coal

as follows:

Moisture 2.85

B. t. u. as received, 13,329; sulphur, 1.94.

This analysis, he stated, was made in the year of 1927.

On an analysis of genuine Pocahontas coal covering a year's business of ap-

proximately 3,000 tons, the average analysis he had was as follows:

B. t. u., 14,820; sulphur, 0.92.

However, no analysis was made as to the volatile or carbon contents of said

Pocahontas, leaving it questionable as to whether or not this was a true Poca-

hontas coal.

Said inquiries were conducted along this line when it was finally determined

between the chairman of the board of district no. 26 and other officials of said

Board and the attorney representing the incorporated code board that said evi-

dence was irrelevant and should be stricken from the records.

Some of the witnesses examined from the various districts of Chicago were as

follows: From the north side, Mr. J. A. Peterson, of the Peterson Coal Co.,

former vice president of the Chicago Coal Merchants Association during the year

of 1931; from the west side Mr. Chas. H. Drieske, former president of the Chicago

Coal Merchants Association; from the south side was Mr. Norman D. Elmstrom

of the Elmstrom Coal Co., president of the Chicago Coal Merchants Association

during the years of 1932 and 1933; from the loop was Mr. C. J. Holland of the

Holland Coal Co., former member of the board of directors of the Chicago Coal

Merchants Association.

Mr. James B. Young, managing editor of the Journal of Commerce, was also

put on the stand and asked questions regarding the prices published in the

Journal of Commerce daily, excepting Sundays, and whether or not he considered

those the correct prices used in the territory, however, he was not interrogated

as to where he had obtained said prices and had no means of determining whether

or not they represented the true costs of handling business in District No. 26 and

laid no basic foundation as to why it was necessary for all dealers in said district

to follow prices published in said paper, nor did he lay ground to the facts as to

why the majority of dealers in said territory followed said prices, nor were the
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facts brought out why the advance in coke prices in this territory of 75 cents per

ton f. o. b. Chicago were not advanced to the general public on the first of the

month, when said advance went into effect by the coke ovens.

The next witness on the stand was Mr. Clark, secretary of the Chicago Asso-

ciated Coal Yard Owners, who attempted to show that there was a difference
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between the handling costs of coal on a c. o. d. basis and the handling of coal on

charge accounts of approximately 75 cents per ton, attempting to prove said

difference, he was advised at numerous times by the association lawyers that said

information, which he wished to have entered into the records, was irrelevant and

not a factor as to whether or not price cutting existed in this territory and whether

or not it was necessary to call an emergency.

W. J. O'Brien, vice president and general manager of the Sterling-Midland

Coal Co., was later placed on the stand to give expert testimony as to the respec-

tive tonnages transported into the Chicago territory via rail and via boat. From

the records which he had obtained from the United States Engineering Depart-

ment showed that the Chicago unloadings from boat were 164,354 tons, however,

as close as he was able to check said tonnage information from dock records he

found unloadings at docks 158,411 tons. From said tonnage he said there would

have to be deducted the amounts of approximately 18,000 tons of bunker coal

in one instance and approximately 14,355 tons in another instance, leaving a

balance of approximately 126,000 tons of boat coal sold at retail.

From the Calumet Harbor records obtained, it was shown that 1,507,382 tons

were unloaded from boat, approximately 218,000 tons to retail dealers, 30,000

tons which were used for bunker coal, leaving a balance of 188,000 tons to be

resold, stating that approximately 110,000 tons of said 188,000 tons were re-

loaded in rail cars for reshipment.

He also stated that approximately 5,257,542 tons of Outer Crescent coal was

shipped in the Chicago territory and approximately 2,135,536 tons of Inner

Crescent coal, representing approximately 7,400,000 tons of eastern coal coming

into the Chicago territory during the year of 1933. Facts were then brought out

as to the relative costs of all rail shipments versus rail and boat to Chicago.

No mention was here made as to the representative tonnage coming in to the

Chicago territory via rail from West Kentucky, Indiana, and Illinois, which in

accordance with Roland Sperry's report is approximately 4,885,548 tons of fine

coal and 3,918,769 tons of nut, egg and lump, making a total tonnage of Central

district coal of approximately 8,804,317 tons, as shown by Roy Kern's reports on

shipments of Eastern coal, West Virginia, Eastern Kentucky, Pennsylvania, and

Tennessee coal shipped via rail was approximately 7,393,417 tons.

It was also evident that the budget being prepared to maintain the Retail Solid

Fuel Code Board, District No. 26, is based on approximately 7H million tons of

coal at 2.6 cents per ton. If the above tonnages are correct, there is approxi-

mately 16,000,000 tons of coal coming into this territory via rail shipments and if

the dock reports, as testified by the expert, are correct, there is approximately

1,600,000 tons coming into Chicago via boat, of which, he stated, approximately

204,000 tons are sold at retail; however, from the evidence used by the Interstate

Commerce Commission, they estimate the tonnage coming into the Chicago terri-

tory as 33,000,000 tons annually for all purposes; therefore, there seems to be

considerable discrepancy in the reports available thus far to determine as a basis of

the charge of 2.6 cents per ton or whether or not this charge is excessive for the

maintenance of the Retail Solid Fuel Code Authority of District No. 26.

The question of loss of tonnage by the respective dealers during this entire

interrogation, seemed in their opinion to be caused through price cutting, however,

as shown in this brief there has been numerous other factors entering into the

causes as shown heretofore, also changing of purchases by receivers from one

company to another, has affected the tonnage loss of certain dealers.

_ It is estimated that approximately 60,000 plants in Cook County are now using

either gas or oil for fuel. This naturally considerably reduced the demand for

solid fuels.

Further evidence brought out at said code hearing relating to the unfair prac-

tices used in this district some of which, as stated by Norman Elmstrom of the

Elmstrom Coal Co., were as follows:

Substitution of coals, fraudulent blending, rebates, fixing engineers and janitors,

real estate companies collecting commissions, unreasonable extension of credit,

allowances, misleading radio advertising, companies taking care of boiler repairs,

cleaning furnaces, etc., double tickets and other methods.

The question of all rail and (rail and boat) rates to the Chicago territory were

brought out and made pjirt of the record.
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If unbiased attorneys, not affiliated nor associated with any coal organization

or dealers, etc., could be appointed by the Government for district no. 26, it

undoubtedly would tend toward unbiased and fair trials and rulings pertaining

to the retail solid fuel industry in said district.
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The question of fixing minimum costs for handling retail solid fuel and adding

same to the cost f. o. b. mines on said coal is nothing more nor less than the ques-

tion of fixing prices in the territory and is contrary to the statutes of the State

of Illinois, in accordance with paragraphs 598 to 606, inclusive, of chapter 38,

Chain's Revised Statutes of Illinois for 1933 and paragraphs 569 to 576, inclusive,

of chapter 38, Smith-Hurd's Revised Statutes of Illinois for 1933.

Copy of paragraph 598 of Cahill's Revised Statutes is as follows:

"If anj' corporation organized under the laws of this or any other State or

country for transacting or conducing any kind of business in this State or any

partnership or individual or other association of persons whosoever shall create,

enter into, become a member of or a party to any pool, trust, agreement, combina-

tion, confederation, or understanding with any other corporations, partnership,

individual or any other persons or association of persons to regulate or fix the

price of any article or commodity or shall enter into, become a member of, or a

party to any pool, agreement, contract, combination of confederation to fix or

limit the amount or quality of any particle, commodity or merchandise to be

manufactured, mined, produced or sold in this State, such corporation, partner-

ship, or individual or other association of persons, shall be deemed and adjudged

guilty of conspiracy to defraud, and be subject to an indictment and punish-

ment as provided by this act."

Summarizing said report on district no. 26 code board hearing of the retail

solid fuel industry.

Balloting and setting up a code board of said district was fully controlled by

Chicago Coal Merchants Association.

Question as to authority of said code board to incorporate and delegate its

rights and powers is brought out in said brief.

Evidence brought out was not actual or conclusive proof of price cutting exist-

ing in said district.

Numerous factors attributed to the decline in tonnage of sales besides those

shown in Administrator Hugh S. Johnson's reports to the President.

This report also brings out the fact that considerable irrelevant evidence was

admitted by some and relevant evidence of others was prevented.

Every question put to witness to bring out desired facts were of a leading

nature.

The question relating to blended coal was barred as irrelevant when brought

out by P. J. Ahvart.

Factor of charge versus c. o. d. business, attorney stated was not a relevant

question.

The question of determining the tonnage sold at retail in said district as brought

out leaves considerable room for adjustment on which to base assessment for the

maintenance of said code board.

In our opinion, unbiased attorneys should conduct the affairs of the district no.

26 retail solid fuel code board and in conclusion beg to state the unaffiliated

equipped coal merchants are not duly and properly represented on said code

board and have no direct voice in its affairs and have made numerous requests

for representation without results.

Independent Equipped Coal Merchants, Inc.,

By Geo. W. Boller, Secretary.

(Further documentary data submitted by Mr. Boller is on file with

the clerk of the committee.)

(The following letter was also submitted by Mr. Boller in connec-

tion with his testimony:)

Chicago Associated Coal Yard Owners,

Chicago, III., Xovember 15, 1934.

Mr. Stephen Lawson,

Ideal Fuel Co., Chicago.

Dear Mr. Lawson: How would you like to have a list of all the suits and

judgments each week against persons who have bought coal and failed to pay

for it? Without this list you may be the next coal man to get "stuck."

Think of the new business you can get if you have a list of the new receivers

for buildings as soon as they are appointed.
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Do you want notices of all requests for bids on coal and coke?

Do you want "spot" credit information or special credit reports?

How would you like to have information regarding the activities of the code

authority, changes in prices, rulings, and other important information hours

ahead of your competitors?
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Do you want a representative on the code authority watching your interests,

investigating complaints and giving you first-hand information right off the bat?

Semimonthly meetings and dinners.

Would you like to have always available the services of a trained executive

familiar with the coal business at your beck and call for quick information and

assistance?

Your membership in the Chicago Associated Coal Yard Owners gives you all

this service for 33 cents a day or less. The initiation fee is only $10. Dues are

only 1 cent per ton per month, with a minimum of $10, or 20 cars of coal.

May we have your application for membership by return mail? Sign the

enclosed blank and send check for $10.

Yours very truly,

Chicago Associated Coal Yard Owners,

(Signed) C. S. Ci.ark, Secretary.

TESTIMONY OF P. J. AIWART, CHICAGO, ILL, ALWART BROS.

COAI CO.

(Having first been duly sworn, testified as follows:)

Mr. Alwart. Now, Senator, I wish to add a little to Mr. Boiler's

statement. I represent a company that has been in the coal business

for 65 years. I personally supervised that business for 30 years, and

during the war I was the director of conservation for the State of

Illinois. I was also a member of the coal merchants association from

its inception until back in 1926 when they tied up with union labor

to control the prices in the city of Chicago and I quit. Since that

time it has been more or less of a racket. In 1928 I brought it to

the attention of the Department of Justice and they sent investigators

to Chicago, and they found that they were conspiring in order to put

people out of business. In fact, they tried to put our company out

of business. It cost my company about $10,000 in 1 year. We paid

more wages than anybody else in Chicago because we would not go

along with that condition.

Senator Black. You worked union men?

Mr. Alwart. Yes, sir; we worked union men, but we would not

cope with them.

Senator Black. You would not do what?

Mr. Alwart. We would not join the coal-merchants association.

We resigned and then they wanted to drive us back into that organi-

zation. Then later on they got into that famous TNT case, which you

gentlemen may recall. You may remember that they organized that

organization to control price. Then they got up the code. This code

is a detriment to anyone who is trying to run an honest business in

Chicago.

Senator Black. What features of it?

Mr. Alwart. For instance, these code prices set up a certain fixed

price at the mines for coal. Then they added the cost determination

which was revamped by the planning and research division here, and

instead of taking the prices as fixed by the planning and research

division, they simply changed it, baptized the coal from steam coal

and called it domestic and run that price up to $7.79 a ton, whereas

the minimum cost should have made it $6.64.
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Then, that business today is simply sold. You buy business in the

city of Chicago like you buy a suit of clothes. If you don't go in with

that, you go out of business. We have four large yards and a million

dollars invested in it, and if I thought that this code would be any

good for the industry and put any money in the industry, I would not
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be here talking to you today. I think it is one of the most damnable

things that ever was perpetrated.

Senator Black. "What are you against?

Mr. Alwart. Price fixing.

Senator Black. Are you for the other features?

Mr. Alwart. Oh, yes. I was always a unionist. We never had

any trouble with labor. There is quite a lot of labor disputes now in

Chicago. This Coal Merchants' Association was simply built on a

racket. The racketeers got in and harassed the independent dealer

and drove him into the Coal Merchants' Association and got 240 mem-

bers, and they got people in by driving them in in order to control

this industry.

Senator Black. As I understand it, you are for the provisions which

will fix minimum wages?

Mr. Alwart. Yes, sir.

Senator Black. And maximum hours?

Mr. Alwert. Yes, sir.

Senator Black. What about section 7 (a); are you for that?

Mr. Alwart. Section 7 (a) never bothered us in Chicago, because

we have our men all satisfied.

Senator Black. You are unionized anyhow?

Mr. Alwart. We are all unionized and we never had any trouble

with that. The only troubles we have had are conspiracies between

associations and labor.

Senator Black. What you are opposing is the price fixing by law?

Mr. Alwart. Yes. It should be out, because if it is not it will

drive people out of the coal business. You cannot do business in

Chicago under this political set-up. In one of the districts where our

yard is, 70 percent of the business is in the hands of the receivers.

They will sell you 10,000 tons of business for 85 cents a ton. If you

want your money in 10 days you have got to put 2 percent more on.

You buy the very business you lost.

Senator Black. Is that method in a sense new since the codes went

in?

Mr. Alwart. I would say it is.

Senator Black. We have been led to believe it existed before.

Mr. Alwart. That came before the codes went in. You had a

chance to meet that price. But you cannot meet this. If the build-

ing goes in the hands of a receiver for taxes, they have the fellows from

the tax office affiliated with the coal company. And they get all of

that business. It is beyond the possibility of doing business honestly

in Chicago. Before, you could at least sit down and meet it, but you

cannot meet this.

Senator Black. Your chief objection is the law which permits

fixing of the prices?

Mr. Alwart. That is right.

Senator Black. Does that code actually fix the price or does it show

it as some of the others do, fix a price below which you cannot sell?
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Mr. Alwart. We have it in the brief here. I was down here in

Washington four or five times last year, and I knew what these cost

determinations were, and when they got into Chicago, they baptized

the code and increased the prices. I thought I knew what I was

talking about because I had my interpretation from Washington here,
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and if they did not get me on a case and bring me into the Federal

court for violation of the code, and when they found out they had a

hot line on that and could not go through with it, then they automat-

ically dismissed it without notice to our attorneys.

Senator Black. Do you mean that they charged you with a crim-

inal offense and dismissed it without notifying you?

Mr. Alwart. Yes.

Senator Black. What were you charged with?

Mr. Alwart. Selling below the cost of determination.

Senator Black. All right, gentlemen.

Mr. Alwart. May I file this letter that I wrote the code authority

in Chicago? I would like to put that in the record.

Senator Black. How long is it?

Mr. Alwart. It is a little long, but it ought to be in to tell them

how to run the coal business honestly.

Senator Black. Do you think they will run it that way?

Mr. Alwart. If they run it that way it will be better all around.

Senator Black. Very well.

February 19, 1935.

Maj. C. Stbrrt Long,

Assistant Deputy Administrator, National Recovery Administration,

400 North Michigan Avenue, Chicago, III.

Dear Sir: You have asked for a memorandum covering certain points which

I discussed this morning with you and Colonel Cowling and Mr. Smart, in con-

nection with the Retail Solid Fuel Code and the cost determinations made by the

divisional code authority.

Of course, you realize that a suit is pending in the Federal court against my

company, and I want my comments in this regard to be considered as in no way

affecting that suit or prejudicing any position/which I or my company may wish

to take in connection with the suit.

I think the entire code authority should be reorganized, although this may not

be the most appropriate time to do it, and I think the entire cost determinations

should be eliminated. It is unnecessary for me to elaborate on this, as complete

briefs have been filed by other parties. However, I will make the following com-

ments with respect to the specific matters which we discussed:

1. DEFINITION OF STEAM COAL

The term "steam coal" is not a new term in the industry. The following types

of coal have been known as "steam coals" in the industry for a period of over 30

years: (a) All mine run coal as shipped from the mine; (b) screenings; (c) no. 5;

(d) no. 4; (e) no. 3; (f) no. 2; (g) 3 by 1% nut; (ft) 6 by IK egg.

As stated above, all of the above classifications of coal have been known gen-

erally in the industry as "steam coals", irrespective of the State or district in

which they are mined, for the reason that they are principally used for the purpose

of generating steam in both large and small plants. No. 5 is known as "carbon"

and is used almost exclusively for steam generating purposes. Mine-run coal,

no. 2, 3 by \Yt nut, and 6 by \yt egg, are also used quite generally, but to a lesser

extent, for domestic purposes, but are nevertheless classified in the trade as

"steam coals."

I believe the above classifications would be concurred in by practically every

experienced coal man who waB asked to define steam coals.

However, I wish to point out that any coal may be used for steam purposes,

and practically any coal may be used for domestic purposes. For that reason, no

matter what definition is used, there is apt to be misunderstanding of the term

when used to differentiate costs, but the foregoing definition reflects the general

usage of the term in the industry prior to the code and at this time.
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2. DIFFERENTIAL BETWEEN LOWEST REASONABLE COST DETERMINATIONS FOR

STEAM COAL AND DOMESTIC COAL

If costs are to be determined at all, there should undoubtedly be a differential

between steam coal and strictly domestic coals; that is, specially prepared or

sized high or low volatile coals, where a fair allowance must be made for degrada-
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tion. If such a differential is made, a complete and specific definition of steam

and domestic coals must be adopted.

Applying the present differential to screened mine-run Pocahontas coal, for

instance, which coal is used for both steam and domestic purposes, is absolutely

unwarranted, since there is no degradation and no basis for the differentiation.

As between Pocahontas mine run and Pocahontas screened mine-run coal, there

is absolutely no difference in cost of handling and delivery. The only difference

in cost arises between deliveries in lots of 10 tons and over and lots of less than 10

tons, in which latter case there is an increased cost. This increased cost has been

adequately taken into account in the cost determinations approved by the special

committee and approved by the National Industrial Recovery Board in its order

of November 7, the differentials being 20 cents per ton additional cost on deliv-

eries of 4- to 10-ton lots, and an extra service charge of 50 cents per load for

deliveries of less than 4-ton lots.

3. THE DSE OF CODE AUTHORIZED MINE PRICES

Here, again, if cost determinations are to be made at all, in my opinion, deliv-

ered prices should be based on actual mine cost of coal (and oven cost in the case

of coke), plus freight and the determined reasonable minimum cost for handling,

etc., rather than on the fixed code authorized mine price (or cost determined by

the National Recovery Administration under the code in the case of coke), plus

the other items mentioned. It is true that this point raises the question of the

relation between the Retail Solid Fuel Code and the Bituminous Coal Code. It

seems obvious that the Retail Solid Fuel Code Authorities should not attempt

to be the policing agencies of the Bituminous Coal Code. So far as the retail solid

fuel industry is concerned, it should be interested only in actual costs, and not in

costs artificially and theoretically fixed by some other code or by the code

authorities.

This matter is of extreme practical importance, because of the fact that regard-

less of the Bituminous Coal Code, there is a wide difference in mine prices of coal

and oven prices of coke, and as long as these differences exist, the effect will

be either to compel the retail dealer to take an unwarranted profit by complying

with the Retail Solid Fuel Code, or give him an excuse for violating the code by

passing the benefit of these price differences on to the consumer or to some inter-

mediary who, by virtue of influence, political, or otherwise, is in a position to

control some coal business.

1. DIFFERENTIATION IN COST BASED ON VOLUME OF COAL BOUGHT BT PARTICULAR

PURCHASERS

I believe it would be very difficult to differentiate costs on this basis. While

there might be some small differences in sales and general overhead expense if a

dealer did volume business or small business exclusively, such differences would

properly apply to only a few dealers. I think the dividing line as to costs is be-

tween sales on which deliveries can be made in 10-ton lots and sales where

deliveries must be made in less than 10-ton lots. So far as actual cost is

concerned, it costs no more to make 10 deliveries to 10 different buyers in

10-ton lots than to make 1 delivery of 100 tons to a 100-ton buyer in 10-ton lots;

and as a matter of fact the cost may be lower in making deliveries to separate

buyers, because in the single large delivery congestion is often encountered and

bin capacity is often limited, necessitating the repiling of the coal. In order to

make myself clear on this point, I am not arguing that a very large buyer should

not be entitled to a better price than a 10-ton buyer, because a dealer is willing

to operate on a smaller margin of profit on volume business than on small sales

in 10-ton lots, but this is a question of profit and not of cost to the dealer of coal

sold to large buyers and of coal sold to buyers in 10-ton deliveries.

Trusting that this may be of some assistance to you in working out your

problems, I am

Yours very truly,

Paul J. Alwart.
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TESTIMONY OF FRED PERKINS, YORK, PA., INDEPENDENT BAT-

TERY MANUFACTURER

(The witness was first duly sworn and testified as follows:)

Senator Black. I see that you sent a telegram asking to appear

before the committee. Will you make a statement?
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Mr. Perkins. It had been arranged that I come here to tell my

experiences; the persecution that I suffered.

Senator Black. Who arranged it?

Mr. Perkins. Colonel Curlee. And he gave me to understand he

had made definite arrangements, in a tentative way, that I would be

here, and I found that it was postponed, that there would not be any

witnesses called after Thdrsday, and I sent that telegram.

I am not prepared to discuss the philosophy of the occasion unless

you wish me to.

Senator Black. What is it that you want to discuss?

Mr. Perkins. If you wish me to, I will, but I mean I had not

planned in advance to do anything of that kind.

Senator Black. I do not know whether you are prepared to give a

philosophical dissertation or not.' What is it you want?

Mr. Perkins. Officially I represent only myself, but unofficially I

represent a great many small manufacturers.

Senator Black. Have you any authority from them to represent

them?

Mr. Perkins. Not officially.

Senator Black. Have any of them told you that they wanted to be

represented, in writing?

Mr. Perkins. Well, yes.

Senator Black. How many?

Mr. Perkins. In writing, you say?

Senator Black. Yes. I am just trying to find out. You stated

that you represent some manufacturers, and I am trying to find out

who they are.

Mr. Perkins. I have had letters from all over America. The

prosecution I went through was looked upon as an outstanding case.

Senator Black. You are the gentleman that had your picture in

the Times?

Mr. Perkins. I am the guy; yes. I was looked upon'as the out-

standing case of prosecution.

Senator Black. You were convicted?

Mr. Perkins. As ex-Senator Reed says, it represents

Senator Black (interrupting). As I recall it, you were convicted

and an appeal is pending now.

Senator Black. Who represents you?

Mr. Perkins. John W. Davis, Newton D. Baker, JamesXReed,

David Reed, and Harold B. Bagner.

Senator Black. Is that all? [Laughter.]

Mr. Perkins. No, sir. There is my own private attorney*^

York, who was formally the Democratic leader up there.

Senator Black. Which one did you employ?

Mr. Perkins. I did not employ any of them. They all gave their

services free.

Senator Black. You wanted to make a statement about it.
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Mr. Perkins. Well, it was designed that I should come here and

tell my experiences. That is what Colonel Curlee had arranged for.

He wanted me to come.

Senator Black. I believe Colonel Curlee is the man that came and

testified against the code.
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Mr. Perkins. I think he has, but I do not know that officially.

Originally, it originated in St. Louis, and it was handed over to

Colonel Curlee, and he told me it was arranged with Senator Mc-

Carran and Senator Nye to have me come here and tell my exper-

iences.

Senator Black. Do you know who originated it in St. Louis?

Mr. Perkins. No; it was in Illinois. I beg your pardon.

Senator Black. What place in Illinois?'

Mr. Perkins. DeMoulen, I think was the man, a manufacturer

of uniforms, and I cannot remember the name of the town. Is there

a DeMoulen?

Senator Black. Do you mean the name of a person or a town?

Mr. Perkins. The name of the person or a firm. He was the one

that suggested it originally, and he took it up with Colonel Curlee,

and then Mr. Merriwether got into the game, and he wanted to see it

come to pass, and then my attorneys all favored it.

Senator Black. All of your attorneys favored your coming down

here?

Mr. Perkins. They all favored it. It had all been looked ahead to.

Mark Sullivan was particularly anxious that I tell my experiences.

Senator Black. Has he been to see you?

Mr. Perkins. Has he been to see me?

Senator Black. Yes.

Mr. Perkins. He has not been to see me, I have been to see him.

I have been to see him several times. There were a great many people

interested outside of the coal manufacturers. The manufacturers in

a general way were looking to me to represent their forces. They

were writing to me and telling me their troubles from all over the

country. It was the outstanding case, without any effort and with-

out any desire on my own part, I was looked to as the champion of the

small business man on account of this prosecution.

Senator Black. And Mr. John W. Davis, is he representing any

small business men or associations that you know of?

Mr. Perkins. Not that I know of, but he was interested in this

case, like all of these others. They said it was the most wonderful

case because of the circumstances surrounding it.

Senator Black. Did you talk to Mr. Davis?

Mr. Perkins. Several times.

Senator Black. Did he come down to see you in Pennsylvania or

did you go to see him in New York?

Mr. Perkins. He did not come to Pennsylvania. I met him

several times. We corresponded a great deal.

Senator Black. Where did you see him?

Mr. Perkins. We had our pictures taken together, for one thing.

Senator Black. Where was that?

Mr. Perkins. You saw it, probably.

Senator Black. Where was it taken? Where was the picture

made?

Mr. Perkins. Thev were taken in New York in 15 Broad Street.
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Senator Black. Fifteen Broad Street.

Mr. Perkins. Mr. David Reed and Mr. Davis and myself. That

was only one occasion. You asked me when.

Senator Black. Mr. Morgan was not there, was he?

Mr. Perkins. No; he was not there.
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Senator Black. You wanted to make a statement as I understand

it about your trial, I am asking you because, frankly, I do not exactly

know what it is you want to testify about.

Mr. Perkins. I know. They wanted me to tell my experiences

and what led up to them.

Senator Black. Which one suggested that you tell it? Did they

tell you what they wanted you to discuss?

Mr. Perkins. I think they all wanted it. It was a matter of

correspondence largely. I told you where it was originated, and then

as it went on, they all desired it.

Senator Keyes. Why don't you tell us what you want to tell us

and not what somebody else wants?

Mr. Perkins. I will tell you what I wanted to tell. I was prose-

cuted. I don't know why I was singled out, but I do know this, that

the York Local Compliance Board recommended me for exemption

and it was refused, and the secretary of the code authority told me

himself that it was one of my large competitors that made the com-

plaint, and he asked

Senator Black. Did he say what competitor?

Mr. Perkins. He did not say. He would not say.

Senator Black. Have you ever heard?

Mr. Perkins. No, sir.

Senator La Follette. Did you make application for an exemption

under the code?

Mr. Perkins. I did, with their assistance. To the code authority

in York.

Senator Black. With whose assistance?

Mr. Perkins. Not the code authority. With the compliance

board.

Senator Black. You mean you made application with the assistance

of the compliance board?

Mr. Perkins. No, sir; I sent it to Washington.

Senator Black. You said that you made the application with

their assistance?

Mr. Perkins. With their assistance. They helped me prepare it.

Senator Black. Who did?

Mr. Perkins. The local compliance board in York.

Senator Black. So that is the way the matter originated? You

asked for an exemption?

Mr. Perkins. Yes; I asked for exemption.

Senator Black. That was on wages, was it not?

Mr. Perkins. Yes, sir.

Senator Black. You claim that you could not pay the minimum

wage. What was the minimum wage?

Mr. Perkins. Forty cents an hour.

Senator Black. What were you paying?

Mr. Perkins. I was paying an average of 24.4 taken right through

the year.
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Senator Black. And you asked for an exemption because you said

that you could not pay 40 cents an hour and do your work?

Mr. Perkins. I was paying an average equal to what all indus-

tries outside of New York City, near mine, was paying.

Senator Black. Did you come down before the board to present
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your case?

Mr. Perkins. No, sir; I sent it through the mail. They received

it.

Senator Black. They asked you to come down?

Mr. Perkins. No, sir; I did not do that. I did not know that they

had received it until I arrived in New York to meet the secretary of

the code authority, and he told me he had it right there; that they

had received it and they had refused it.

Senator Black. They declined to let you pay a smaller wage rate

than the other people in your particular line of business?

Mr. Perkins. Yes, sir. Even although that it had been adver-

tised in the papers frequently that exemptions would be offered, but

they declined it. It meant nothing to him. Just they declined it.

Senator Black. They brought you into court then for paying

wages below 40 cents an hour?

Mr. Perkins. Yes.

Senator Black. Did you testify before the jury?

Mr. Perkins. I was not allowed to testify.

Senator Black. In court?

Mr. Perkins. I would have been allowed to, but my attorneys

thought it best not to.

Senator La Follette. Why did they come to that decision?

Mr. Perkins. You will have to ask them.

Senator La Follette. Who were they?

Mr. Perkins. Mr. Beitler of Philadelphia.

Senator La Follette. Mr. Beitler?

Mr. Perkins. Harold B. Beitler. He is the president of the

Pennsylvania Bar Association.

Senator Black. What firm is he in?

Mr. Perkins. Beitler and Byrne.

Senator La Follette. Senator Reed was not representing you,

then?

Mr. Perkins. No; not until after his term as senator expired on

the third of January. Then he came in.

Senator La Follette. He was representing you when he came

down there?

Mr. Perkins. He was interested very much at the time and was

in correspondence with me, and before his time expired he offered to

join the forces as soon as it was up.

Senator La Follette. He helped to arrange to have this picture

made, did he not?

Mr. Perkins. I would not say he helped to arrange. They asked

me, they called me up one day. It was a surprise to me. I had not

heard a thing about it and did not hear anything about it, but the

March of Time called up and said for the opening number they would

like to make a story of the Perkins case, and as it developed, they took,

in attorneys and showed all of the attorneys; and that answers that.

Senator Black. You were paying some of your employees 16 cents

an hour?
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Mr. Perkins. He worked eight, and a half days as an apprentice

boy, at 16 cents an hour, and they were very glad to get his testimony.

Alongside of him was a man 67 years old, old enough to retire, that

I was paying 27 cents an hour. That was too high; they did not want

his testimony and did not bring him in. He was with me 3 years.
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Senator Black. Some of them you were paying 25 cents and hour

and 22 cents an hour.

Mr. Perkins. I will read you the affidavit from one man that will

interest you.

Senator Black. I am not interested in affidavits. Were you paying

that?

Mr. Perkins. Sometimes they made 60 cents an hour. It was piece-

work mostly, and 20 cents an hour on time and piecework brought

it up.

Senator Black. What did the evidence on your trial show that

you were paying?

Mr. Perkins. They said 20 cents an hour.

Senator Black. You were sitting there and heard it?

Mr. Perkins. Yes.

Senator Black. Were they telling the truth?

Mr. Perkins. They were telling the truth on the time, yes, sir;

but they did not tell that they were receiving it on piecework. They

were led to believe if I was fined, they would get the play-back on their

wages, and that my fine would come to them in back wages, and they

only testified and my attorneys did not bring it out. I have been very

much provoked about it.

Senator Black. Do you mean that they did not testify to the truth?

Mr. Perkins. They did testify to the truth. But they worked

most of the time on piecework. Will you let me read this one

affidavit?

Senator Black. I have no objection.

Mr. Perkins (reading):

York, Pa., December IS, 19S4-

John L. Goodling, of York, Pa., deposes and says:

I have worked for the Perkins Battery Co. for approximately 2 years. I will

be 19 years old on the 25th of this month. In the case against Frederick C.

Perkins in the Federal court at Harrisburg I testified that my normal rate of pay

when working by the hour has been 20 cents.

Since the Battery Code went into effect on October 16, 1933, the records show

that I have worked up until December 1 of this year a total of 1,479K hours, have

earned a total of $465.02 and that the average earnings per hour (combining both

time and piecework) has been about 31)4 cents. Because of my age and lack

of a trade I do not know where I could obtain a job if I was to be thrown out of

work here.

I am partly the support of my parents and four children younger than myself.

We are fairly close neighbors of Mr. Perkins in West York, and both he and Mrs.

Perkins have taken a very human interest in our family. Most certainly I would

not make a complaint against him to N. R. A.

John L. Goodling. [seal.]

Subscribed and sworn to before me this the 12th day of December 1934, C. M.

Stauffer, notary public.

I have four others just like it.

Senator Black. Did you have a man working for you named Levi

Jenkens?

Mr. Perkins. Yes, sir.

Senator Black. Did he testify?

Mr. Perkins. He testified.

Senator Black. What did he testify he was making?
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Mr. Perkins. He was making 20 cents an hour.

Senator Black. And he was raised by you to 22 cents?

Mr. Perkins. Twenty-two; yes.

Senator Black. That was 18 cents under the minimum wage?

Mr. Perkins. That was 18 cents under the minimum wage.
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Senator Black. Were you selling soap?

Mr. Perkins. I am glad you spoke of that. I did not sell him

soap. I got soap powder for those boys. They got up there and

said I sold them soap powder that I had to give to them. I furnished

them soap that they did not want to use. They did not want to use

this soap.'

Senator Black. Did you know that they did not want to use the

soap?

Mr. Perkins. They did not want to use the soap that was fur-

nished them free. I offered and got this hand cleaner and let them

have it at cost.

Senator Black. Did this man testify that you made him buy soap?

Mr. Perkins. I don't know, but I know his testimony was be-

etling.

Senator Black. Did you deny it?

Mr. Perkins. I did not go on the stand. I would like to have

gone on the stand.

Senator Black. Your lawyers would not.have let you?

Mr. Perkins. I would have liked very much to have gone on the

stand.

Senator Black. Did you have a man working for you named

Scherney?

Mr. Perkins. Yes, sir.

Senator Black. Was he making 20 cents an hour?

Mr. Perkins. He was making 20 cents an hour.

Senator Black. A man named Kellerman, was he making 20 cents

an hour?

Mr. Perkins. I don't know whether that was on piecework at that

time. That work was on piecework that he was doing.

Senator Black. A man named Gibbs?

Mr. Perkins. He worked eight and a half days at 1Q% cents an

hour. And a man along side of him that was 67 years old that had

been with me 3 years, and they did not want his testimony.

Senator Black. You are in the battery business?

Mr. Perkins. Yes. Not automobile batteries; I don't make auto-

mobile batteries at all.

Senator Black. You are still in business?

Mr. Perkins. Yes, sir. My competitors say I am not, but I say

that I am.

Senator Black. Are you still manufacturing batteries?

Mr. Perkins.- Just exactly the same.

Senator Black. What are you paying your employees now?

Mr. Perkins. Most of them are earning about $15 a week.

Senator Black. How much per hour?

Mr. Perkins. It is mostly piecework now. There is very little

time work any more. It is mostly pieceworkâ€”$15 to $20 a week.

Senator Black. What is the minimum wage per week in piecework?

Mr. Perkins. We had one man that was getting 20 cents. That

was the minimum; 22 and 27 and 30, and I would say the rest of them

were on piecework.
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Senator Black. Did somebody advise you not to make a bond in

this case and go to jail? Or did you appeal the case?

Mr. Perkins. No one ever advised me not to put up a bond; no.

Senator Black. Did you make a bond?

Mr. Perkins. Sure.
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Senator Black. You made a bond immediately?

Mr. Perkins. Yes, sir; they took me to the hotel that night.

Senator Black. The papers as I recall itâ€”I think the papers stated

that you could not make a bond. That was not correct?

Mr. Perkins. I could not make it; no.

Senator Black. You could not make a bond?

Mr. Perkins. No.

Senator Black. When did you make it?

Mr. Perkins. I did not make it myself. Others put it up.

Senator Black. How long until it was made?

Mr. Perkins. Twenty-four hours.

Senator Black. Your business was worth how much at that time?

Mr. Perkins. My business worth? What do you mean? The

inventory value or what I had?

Senator Black. Yes.

Mr.^Perkins. Five thousand dollars would cover it.

Senator Black. Dun & Bradstreet rated you about $15,000?

Mr. Perkins. They rate me at $3,000 to $5,000 and no more.

Senator Black. That is credit?

Mr. Perkins. $3,000 to $5,000, is my total rating in Bradstreet.

Senator Black. They rated you on your report, did they not as

being worth $14,000?

Mr. Perkins. No, sir; they rated me as $3,000 to $5,000.

Senator Black. How much was the bond?

Mr. Perkins.' I have sent the letter, the original letter, to Judge

Watson the next day.

Senator Black. How much was the bond?

Mr. Perkins. It was $2,000.

Senator Black. And you could not make a $2,000 bond?

Mr. Perkins. I could not make a $2,000 bond; no. I don't

know that I wasâ€”I doubt if I could. I did not even try. Others

came in and did it.

Senator Black. Why did you not try?

Mr. Perkins. I was in the custody of the sheriff at that time.

Senator Black. Did you have a bond before you were convicted?

Mr. Perkins. No, sir.

Senator Black. You did not have any bond before that? When

they arrested you, were you indicted?

Mr. Perkins. Possibly I am discussing one thing and you areâ€”

I wonder if you could get me a drink of water?

Senator Black. Certainly, we will have a galss of water brought to

you. What I was interested in was that I understood you to say

that you could not make a $2,000 bond.

Mr. Perkins. I did not even try because others offered to do it.

There were a great many interested. The whole country was in-

terested.

Senator Black. You did not have any difficulty in making Â»

$2,000 bond, did you?
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Mr. Perkins. Why should I do it? I don't think I could have done

it. I did not even try.

Senator Black. How long have you lived in that town?

Mr. Perkins. Ten years.

Senator Black. You had never been charged with anything before,
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as I recall it, had you?

Mr. Perkins. I was under $5,000 bond at the time I was taken to

jail for 18 davs. I thought possibly there was a confusion there when

you are speaking of this bond. I was in jail for 18 days of a $5,000

bond.

Senator Black. Who finally made the bond?

Mr. Perkins. Local residents of York.

Senator Black. How long had you known them?

Mr. Perkins. I had never seen them before. I had seen him

possibly on the street; I know 1 had seen him.

Senator Black. How did you arrange about your bond?

Mr. Perkins. He came down at 9 o'clock at night and brought in

his deeds on a $2,500 building and put it up and got me out that night.

Senator Black. You had talked to your lawyers? You had dis-

cussed the fact that if you stayed in jail for a long time you would get

& lot of publicity?

Mr. Perkins. I do not think that was discussed. I don't want that

to appear that way either.

Senator Black. You did not discuss it with your lawyers at all?

Mr. Perkins. No, sir.

Senator Black. Do you mean that for 18 days you were trying to

make a $5,000 bond in a town you had lived in for 10 years and could

not make it?

Mr. Perkins. My wife was calling up everyone, and my superin-

tendent the last 2 days was doing nothing but going around to get

business men to see if they would put it up.

Senator Black. What about the first 16 days?

Mr. Perkins. The first 16 days were just the same in a sense,

waiting for someone to put up the bond.

Senator Black. You had already made a bond when Senator Reed

came down on his campaign tour, nad you not?

Mr. Perkins. He came down in his campaign to York. He came

down early in November.

Senator Black. Was this before or after

Mr. Perkins (interposing). I got out of jail the 14th of July.

Senator Black. You had dinner with Senator Reed at the hotel

before he spoke?

Mr. Perkins. I never met him before he spoke.

Senator Black. You were not at the hotel with him at dinner?

Mr. Perkins. I was not at the hotel with him; no, sir.

Senator Black. You went up to the meeting?

Mr. Perkins. I went up to the meeting and he asked to meet me,

and he brought me up there and I shook hands with him. That was

the first time I ever met him.

Senator Black. That was while he was speaking?

Mr. Perkins. Just before the meeting opened.

Senator Black. You know, do you not, that other small battery

people are paying the 40-cent wage?

Mr. Perkins. There are no other small people making a lighting-

plant battery only. They are making automobile batteries. The
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small battery manufacturers have published a statement in the Wall

Street Journal that I answered. He may testify.

Senator Black. Who was that?

Mr. Perkins. A man from Dayton.

Senator Black. Was he paying 40 cents an hour?
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Mr. Perkins. I averaged five men more than he. He had 14 in

the summer and 15 in the winter, and I had 14 in the summer and

20 in the winter. He also testified that his gross sales were $120,000

and mine were $23,000. That is the difference.

Senator Black. It did not take as many men to produce

which I had nothing of.

Senator Black. Did you pay the minimum wage when the code

was fixed?

Mr. Perkins. Did I payjthejminimum wage when the code was

fixed?

Senator Black. Yes.

Mr. Perkins. I did, when I told the compliance board that I could

not meet it.

Senator Black. What wages were you paying before the code went

into effect?

Mr. Perkins. For the few months before the code went in, I raised

the wages of the men about 5 cents an hour. It averaged about 5

cents an hour.

Senator Black. Where did you live before you went to York?

Mr. Perkins. I lived in Hanover.

Senator Black. Were you in business there?

Mr. Perkins. Yes, sir; I was in business there. Not in business

for myself. I was with Mr. H. N. Gitt.

Senator Black. Were you and Mr. Gitt partners?

Mr. Perkins. He offered to make me a partner, to make me his

general sales manager at $100 a week salary, but I would not accept

it. I stayed with him about a year accepting from him just what

it took me to live and no more. I went to York and started out with

nothing.

Senator Black. What happened to his business?

Mr. Perkins. He eventually lost a great deal of money in it and

gave it up.

Senator Black. He gave it up before you left?

Mr. Perkins. Before I left Hanover?

Senator Black. Yes.

Mr. Perkins. I stayed there possibly 3 months after he gave it

up, that I stayed in Hanover. I really started in the battery business

in Hanover and moved to York. I was mistaken in the details.

Senator Black. And this business had just failed in Hanover when

you moved down to York?

Mr. Perkins. The business itself had not failed, but Gitt had

transferred his ownership to other parties. The business itself never

went through a receivership, if that is what you mean. It was the

Jento Light Co. I had had charge of their Pacific coast business for

4 years before he brought me east and offered me an interest in its

business.

Senator Black. What wages was he paying in Hanover and what

hours was he working?

machinery

2300 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Mr. Perkins. His men, or me?

Senator Black. His men.

Mr. Perkins. I think probably they were

did not have any union?

Mr. Perkins. No; there was no union in our business.

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:40 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Senator Black. And was he not working 10 hours a day or more

in that plant, the men that worked?

Mr. Perkins. I don't think they were working over 9, possibly

not over. I had nothing to do with the factory end of it.

Senator Black. What wages was he paying up there?

Mr. Perkins. All wages in York County were low.

Senator Black. What were they?

Mr. Perkins. I would not attempt to say. Possibly 15 or 20

cents an hour, and the mechanics went up to probably 50 cents an

hour.

Senator Black. Were not some of them under 15 cents an hour?

Mr. Perkins. I cannot tell you. I had nothing to do with the

factory end. I was entirely in the sales end of the business.

Senator La Follette. You said, if I understood you, that you

raised your wages some short period before the code went into effect,

by 5 cents an hour. What were they prior to that increase?

Mr. Perkins. Well, possibly you thought they were all the same;

all on a level. There were very few the same. They were all along

the line, we say from 16 cents up to 25 cents, I will say. That would

about cover it.

Senator La Follette. Prior to this 5-cent raise, what were they

making on the average per week?

Mr. Perkins. On the average per week?

Senator La Follette. Yes.

Mr. Perkins. Well, we will say working 9 hours a day, 49 hours a

week, and an average of 24.4 cents or approximately 25 cents an hour

will tell you that. That is what we paid on an average; approximately

25 cents an hour.

Senator La Follette. Do you mean prior to this?

Mr. Perkins. After that.

Senator La Follette. What was it before?

Mr. Perkins. About 5 cents an hour less, before that.

Senator La Follette. Was that the lowest that wages had been

during the depression, in your plant?

Mr. Perkins. That was about the wage for York County at that

time. You could hire the very best carpenters at 25 cents an hour,

and you can today, for 35 cents an hour.

Senator La Follette. You did not answer my question. I asked

you whether the wages which existed prior to this advance that you

spoke of was the lowest paid in your factory during the depression?

Mr. Perkins. I don't quite get that. It was the lowest paid during

the depression?

Senator La Follette. Yes.

Mr. Perkins. I would not say that; I don't know. I do know

this: The lowest that I paid at any time, is that the point?

Senator La Follette. That is the point.

Mr. Perkins. I remember one case, it comes to my mind, a man

that I had metâ€”my business entirely with farmsâ€”I had met him at

were not organized? They
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a place where I had sold a set of farm lighting batteries, and one day

I met him on the street. He had been in York for 2 years and was on

relief and just begged me for a job, and it was in the middle of the

summer and it was the dullest year we had. It was 1931, I think,

and it was very dull. We had practically nothing, only 2 or 3 men
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working there and he just begged me for a job and I did not have a

thing. He finally said, "I will do anything at all if you will just give

me a chance to show what I can do", and more to try him out than

anything else, I said, "Can you work for 10 cents an hour?" And

he said, "Yes." And I said, "There is a man with some pluck that

I think perhaps there is something in him." And I put him on some

awfully hard work, and he stuck it out and right away I raised his

wages when I saw what he would do.

Senator Black. What did you raise him to?

Mr. Perkins. Fifteen cents.

Senator Black. How many hours a day?

Mr. Perkins. They were working 9 hours at that time.

Senator Keyes. Mr. Chairman, I understood you to say you had

4 or 5 more witnesses this afternoon. I don't know just what it is we

are trying to get out of this witness.

Senator Black. He asked to testify. That is what he came down

here for.

Mr. Perkins. I would like to read the last page of what I have

here if I could. You asked me to prepare a statement. My friends

and supporters had wanted me to have a statement of what experience

I have been through before I got into the battery business. This

particular statement covers most of it. I was in mining in my early

life. The last page refers to my experience in York. Would you like

to have me read that?

Senator Black. Anything that you would like to put in.

Mr. Perkins. I would like to have the whole thing put in.

Senator Black. A statement that you have prepared?

Mr. Perkins. Yes; it is a statement that I prepared. It has

mostly to do with my relations to labor in my early life.

Senator Black. You prepared it yourself?

Mr. Perkins. I prepared it myself; yes, and I also had it acknowl-

edged when I found you wanted me to have a prepared statement.

Senator Black. Do you want to put it into the record or do you

want to read it?

Mr. Perkins. I would like to read a part of it. If you won't hear

it all, I will read it all or a part.

Senator Black. I am willing to limit it to what you want to read,

unless some of the members of the committee want to hear it read?

Senator Keyes. I think it would be all right to put it in the record.

Mr. Perkins. I refer to my experience with mining companies

where I had been mining superintendent. [Reading:]

Many years were to pass before I again was to experience the employment of

men; this time in my own factory, manufacturing storage batteries for farmers.

This time I was on mv own and rather a small "own" at that. I was to discover

that the same principles applied to running a battery factory as in running mining

camps. In other words I still had the same love for enthusing men. Until the

Battery Code came into effect, I was paying about the standard wage that other

industries in York County paid. I was not getting rich but I was steadily build-

ing up trade and continually enlarging my plant.

Always it was in my heart to try to do better by every man who stuck by me.

I had a very distinctive feeling that wages were not the only thing that would
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bring out the best in a man. I could not immediately offer any great induce-

ments in the form of wages, but I could at least take an interest in the lives of the

men; visit their homes and satisfy myself that families of my men were not in

distress. One young fellow took a notion to accompany some other boys on an

excursion aboard a freight train one day, without taking the trouble to ask off.
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I did not learn the true facts until he called me "long distance collect", from a

point 150 miles away, to beg me to get him out of jail. I arranged for his release.

I began to notice it was always the boss they came to when they got into trouble.

One older man got into an auto wreck, was charged with assault, and battery,

and of course it was the boss who bailed him out. When any of them wanted to

make a payment on a car or something similar, it was always the boss to whom

they came for an advance on future wages, and almost invariably they got it. I

doubt it there is a man who worked for me for any length of time who could not

recall a good many occasions where I had helped him outâ€”consisting often of pay-

ing small bills for him without deducting from his wages. Until rather recently,

I employed a colored boy who started with me at 18 years of age and worked quite

steadily for me for 5 whole years. This boy was the oldest of eight or nine

children, and the mother was on a widow's pension. Many times have I been

into this boy's home to see for myself how things really were going. My children's

playthings, after the newness had worn off, usually went to their home.

I seemed to feel a moral obligation that the family conditions of any man who

worked for me were to be made as good as I could help make them. I could

never quite lose the thought that I had no right to expect a man to take a greater

interest in me than I took in him; and in a selfish way, I wanted the best service

that every man could give me. This colored boy really became quite popular

among the white men because of the interest he took in his work.

If lhad really made anything more for mvself than a living, I would have,

perhaps, felt a little differently toward the National Recovery Administration.

I went 10 years without a new suit, and during this time my wife made all her

own clothes. It was a new experience to have to buy second-hand furniture,

but it was the best I could do. Even our family car was an old Buick which

cost the munificent sum of $165 and which I overhauled myself.

When I divorced my first wife I had given her everything I had in the world in

lieu of paying alimony.

Senator Black. When was that?

Mr. Perkins. I divorced her and gave her everything I had in

the world and started out without anything. [Continues reading:]

It was an option that the judge offered me. When I left Mr. H. N. Gitt (at

Hanover, Pa.) tn go into business for myself at York, 20 miles away, I had

accumulated nothing. As Mr. Gitt would testify, I remained with him in

Hanover a whole year, after he had brought me back from the West, at a salary

merely large enough to support my family, instead of accepting the $100 a week

that he repeatedly tried to thrust upon me. I had opened a Pacific coast distrib-

uting branch for him for farm lighting plants in Spokane just before the panic

of 1920 hit the country. I had chosen commission rather than salary, and when

the crash came I told him I would stick it out.

Senator Black. How long is that statement?

Mr. Perkins. Just half a page more.

Senator Black. Very well.

Mr. Perkins (continues reading):

At that time I gave up my room in a boarding house, rigged up a bedroom in

one corner of the basement of our store, and went there to live until I married

my present wife, and then moved to her small cottage in Spokane. I stuck

out that depression for 3 years, and then Mr. Gitt decided to bring me East and

give mc an outright interest in his business in addition to making me his general

sales manager. Jt was only after arriving in Hanover that I felt I could not quite

conscientiously accept the new sales policies outlined by him and, therefore, I

declined his kind offer. As related above, I remained with him for another year

before moving to York and hitting out for myselfâ€” in an old Ford sedan in which

I made my bed on the road each night during my first summer and fall in the new

business. I want to say in passing that I still hold an intense admiration for

Mr. Gitt. Men can disagree in their policies and still be great friends.

I feel that in arresting me and throwing me into jail that the National Recovery

Administration did me a great injustice, and consequently I am determined never
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to bow down to them. I expect that during the past few months I have been

called a "fool" oftener than any other man in the State of Pennsylvania. A

question very commonly asked me is, "Why don't you make a million dollars out

of the advertising you have received?" I reply by saying, "I am just not built

that way." I don t want to capitalize on this kind of advertising. I have turned
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down chances. After I see that I have finally licked National Recovery Adminis-

tration I am going to try to build up my battery business. The present is not

the time.

Senator Black. You say that you turned down a chance, as I

understood, to make a million dollars?

Mr. Perkins. I did not say literally that they offered me a million

dollars, but I have had many people suggest to me that they would

like to capitalize on the advertising, and organize a company using

the Perkins name for batteries. We never made automobile batteries.

I have always made farm lighting batteries.

Senator Black. May I ask you just one other question? How

much of a fee did you pay to Mr. Beitler for defending you?

Mr. Perkins. I paid him not one red cent.

Senator Black. Who paid him?

Mr. Perkins. No one. He gave it free.

Senator Black. Mr. Beitler from Philadelphia?

Mr. Perkins. Absolutely free.

Senator Black. Did he volunteer his services?

Mr. Perkins. He volunteered his services; yes, sir.

Senator Black. And you are sure nobody paid him?

Mr. Perkins. He told me that he had not received one cent, and

he told Judge Watson right before me that he had not.

Senator Black. And he came down without anybody paying him

a fee and without anybody paying him his expenses?

Mr. Perkins. He absolutely did, at his own expense. He did tell

me this one dayâ€”he said: "If I were to make any charge at all to

you, I would charge you $500 a day for every day m court. That is

my regular charge when I go into court." He is president of the

Pennsylvania Bar Association.

Senator Black. I want to be sure of that. Did I understand you

to testifyâ€”I want to be sure of this under oathâ€”that you stayed in

jail 18 days because you were unable to make a bond?

Mr. Perkins. That is absolutely the truth.

Senator Black. You testified that you could not make a bond?

Mr. Perkins. I say I could not make a bond, positively, in any

way before.

Senator Black. And do I understand you also that you deny that

you had reported to Dun & Bradstreet that you had net assets of

$17,500 or more?

Mr. Perkins. I deny that I reported to them net assets of $17,500

or more.

Senator Black. What did you report?

Mr. Perkins. They rated me at from $3,000 to $5,000.

Senator Black. What did you report that you were worth?

Mr. Perkins. I never made any to Bradstreet & Dun. They

never had any report from me.

Senator Black. Did Mr. Beitler suggest that he would help make

your bond?

Mr. Perkins. Who?

Senator Black. Your lawyer from Philadelphia.

Mr. Perkins. That he would make my bond?
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Senator Black. Yes.

Mr. Perkins. I cannot tell you for sure, but I do know thisâ€”as I

recall, it is that Mr. Haynes who put up my bond to get me out of

jail told me that he thoughtâ€”he said, "I am perfectly willing to do

it, but I think others should take an interest in it"; and he said, "If
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I don't do it, it will throw the responsibility on some others to do it."

Senator Black. Was that right after you were convicted?

Mr. Perkins. No; it was just before the trial or during the trial.

It was during the trial that he made that remark.

Senator Black. Amd Mr. Beitler did not suggest anything to you

at all about whether he would make your bond or not?

Mr. Perkins. About whether he would make the bond?

Senator Black. Or have it made?

Mr. Perkins. I don't recall that he said anything about it until it

was all over and I had been convicted and turned over to the marshal.

Senator Black. What did he say then about your bond?

Mr. Perkins. He said "We will arrange for it." I knew they had

to. I was in the custody of the marshal.

Senator Black. Mr. Beitler said they would arrange for your bond?

Mr. Perkins. I think I am stating it correctly. Possibly it was

Mr. Love. More likely it was Mr. Love.

Senator Black. Was he your lawyer too?

Mr. Perkins. He was my own private attorney. I don't know

that Mr. Beitler said anything about a bond. I really don't think he

mentioned it. I am very sure I am right when I say that he turned

the bond matter entirely over to Love as my private attorney. I am

very sure that I am right. I am positive that is the way it was left.

The marshal took me in custody and took me over the hotel, and it

was the next afternoon, it was 24 hours before they had a bond offered

from a surety company.

Senator La Follette. Was there any discussion between you and

your attorneys as to whether you should go on the stand in this case

and testify, or not?

Mr. Perkins. I don't know as you would call it a discussion.

Senator La Follette. Did you talk to them about it?

Mr. Perkins. I supposed of course I was going to go on the stand,

and when it came our turn, when it was turned over to the defense to

ut in their witnesses, they asked for an adjournment for a half an

our and took me into this little room, and Mrs. Perkins was in there

with me, and for the first time Beitler and Love disclosed that they

thought it would be best not to put me on the stand.

Senator La Follette. Did they give any reason for it?

Mr. Perkins. They did not seem to give any reason, no more than

that they thought that would be best. I think it was just in a

general way. I don't think there was any detailed reason given, but

I knew they thought it, I was very determined about it, but my wife

talked with me and pleaded with me to put the trust and confidence

in our attorneys.

Senator La Follette. And they did not give you any reason at

all for their judgment being that you should not go on the stand?

Mr. Perkins. I don't recall that they mentioned any details, no;

only they thought it would be best not to. That was about the way

I would express it. In their own judgment they thought it would be

best not to put in any defense. I remember the reason now, it does

come to me. They did give one reason. They said that they would
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have the last plea. The Government would have to make the first

plea and they had the last voice. Otherwise, if they put on a witness,

they would have to make the first plea to the jury. That was the

reason. That was the predominant reason. I had forgotten that.

Senator La Follette. I understood you to say that your case was
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on appeal. Who are the attorneys of record in that appeal?

Mr. Perkins. I said, John W. Davis, Newton Baker, James Reed,

David Reed, Harold Beitler, and George Love. Six of them.

Senator Black. I must have misunderstood you. Did I under-

stand you to say that 24 hours after you were convicted, they sent

down a bond from a surety company?

Mr. Perkins. A surety company put up the bond.

Senator Black. What surety company?

Mr. Perkins. I could not tell you the name of that.

Senator Black. Who put up the surety with them?

Mr. Perkins. I could not answer that definitely; I could not answer

that.

Senator Black. Did you?

Mr. Perkins. I did not; no.

Senator Black. You don't know who did?

Mr. Perkins. Not definitely; no.

Senator Black. Do you know indefinitely?

Mr. Perkins. It was arrangedâ€”they told me I would not have to

pay any attention to it. Mr. Love told me to just forget about it.

I don't know really who it was. I know there were a great many people

in our county taking an interest in that case. I don't think it was

Mr. Haynes, but I do know this, that there were certain ones that

told me between the time of conviction and the time of the sentence

that they would gladly raise the fine from the business men in York,

if I would allow it.

Senator La Follette. How do you account for the fact that you

were able to get a bond within 24 hours after you were convicted and

not for the 18 days when you were arrested before your trial?

Mr. Perkins. Mr. Love arranged it.

Senator La Follette. He was still your attorney, was he not?

Mr. Perkins. I talked to him by the hour trying to get him to give

a bond. He said that as an attorney he cannot do it.

Senator Black. He did it as an attorney after you were convicted?

Mr. Perkins. With others, he did it. Possibly he could have done

it before; I don't know why not. My wife pleaded with him to try

to do it, and we tried every way in the sun to try to get me out of

jail.

Senator Black. You are sure that Mr. Love could not have done

it before if he did it within 24 hours?

Mr. Perkins. He told me he did not know where he could.

Senator Black. Has it ever occurred to you that they wanted to

keep you there for the purpose of advertising?

Mr. Perkins. No, I don't think they ever mentioned it.

[Laughter.] If you think that is funny, I don't think that was men-

tioned and I don't think there was any such thing mentioned, but I

am going to retract that and say there was one offer I had from another

attorney who came to visit me while I was in the jail and said that if

I would consent to allow a certain person, and he would not name the

party, to name the attorney, that this man had told him to bring a

2306 INVESTIGATION OP NATIONAL RECOVERY ADMINISTRATION

message to me that he would put up the bond and get me out. I

had been in jail less than a week.

Senator Black. That was a $2,000 bond?

Mr. Perkins. At that time it was a $5,000 bond. I am under

$2,000 bond today. This, was $5,000 then, but the advertising feature
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was absolutely nothing thought about in connection with that. The

circumstances leading up to it were these: I had been sick a whole

year. I ran my business 2 months from bed, and I was on crutches

3 months, and I was physically unable to do anything at the time the

code went into effect, in the way of manual labor. I was without

physical capacity to do anything. I had accumulated nothing, every-

thing that I had made had gone into the business. I had not saved

a thing for myself.

After I came back from New York, after talking to the secretary

of the code authority, I spent a very late evening with Mr. Love and

he asked me if I would go on the relief and I told him I would not even

and do manual work?" I said, "No, I cannot, I am not able to."

Senator Black. Mr. Love asked you if you would go on relief?

Mr. Perkins. He asked me if I would be willing to go on relief.

Senator Black. You had a running business.

Mr. Perkins. He said, "Can you pay the advance in the wages to

40 cents?" and I said, "No; I could not do such a thing, I could not

think of such a thing."

Senator Black. Then did Mr. Love give a statement to the papers

about your terrible condition?

Mr. Perkins. He did not say anything to the papers. There was

nothing published in the papers. That was in January, and the first

thing that was ever published in the papers was in May, when it

appeared in the paper that the "blue eagle" had been taken away

from me, which I had never had. So, so far as advertising purposes,

that is most remote. I could take it today and capitalize today on

that. That is proof enough I was not interested in that sort of thing.

That did not have the slightest influence on me, the advertising

feature.

Senator Black. You do not think any of them are interested in

trying to advertise to show

Mr. Perkins. I was not interested in trying to advertise.

I think you are within your constitutional rights, and as a lawyer I advise you

to go on and do the best you can. Pay the 40 cents, and if you cannot, do the

best you can.

Senator Black. Did Mr. John W. Davis agree to represent you

before or after you were convicted?

Mr. Perkins. Before or after?

Senator Black. Did he talk to you before or after?

Mr. Perkins. I had met him once before the trial.

Senator Black. When?

Mr. Perkins. If you want to know definitely, I will say I think it

was in October. The trial was in December.

Senator Black. Where did you meet him? In New York?

Mr. Perkins. I met him in New York.

Senator Black. Were you on the bond at that time or had you been

arrested?

Mr. Perkins. I was out on $5,000 bail at that time.

think of such a thing

relief. He said, "Can you go out

He said:
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Senator Black. You were out on $5,000 bail?

Mr. Perkins. I got out of jail on the 18th of July. Mr. Haynes

bailed me out on the 18th of July, and the trial came on on December 3,

and I was on $5,000 bail in the interval.

Senator Black. And you saw Mr. Davis before that or after that?
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Mr. Perkins. In October I called on Mr. Davis.

Senator Black. Did he send for you?

Mr. Perkins. No, sir; he did not.

Senator Black. How did you happen to accidentally come up and

see Mr. Davis?

Mr. Perkins. I thought I would just go up and see him. I did

not know that he would see me.

Senator Black. You had heard of him?

Mr. Perkins. I had heard of him.

Senator Black. You had no communication with him?

Mr. Perkins. Yes.

Senator Black. And you concluded that you would go up and see

Mr. John W. Davis in New York?

Mr. Perkins. Yes, sir.

Senator Black. Did you have any difficulty getting in?

Mr. Perkins. No, sir.

Senator Black. Just sent in word that you were Mr. Perkins and

he said, "Come in"?

Mr. Perkins. He sent out word that he would be glad to see me.

To make it perfectly accurate, I called up from the hotel and talked

to the Secretary and told her who I was.

Senator Black. Who had told you to go up and see him?

Mr. Perkins. Who had told me to go up and see him?

Senator Black. Yes.

Mr. Perkins. I just took it on my own head to go and see him.

Senator Black. Is that the way you got Mr. David Reed, too?

Mr. Perkins. Very much so. I had written to Mr. Reed several

times and he had answered my letters, but I never met him until the

night he came to York.

Senator Black. How did you get Mr. Newton Baker? Did you go

to see him?

Mr. Perkins. I wrote him.

Senator Black. You wrote him?

Mr. Perkins. Yes, sir.

Senator Black. Nobody suggested it at all?

Mr. Perkins. No one suggested it.

Senator Black. Did you write any letter to him about it?

Mr. Perkins. I used to know Newton Baker a little bit. It just

happened we belong to the same college fraternity. I knew him a

little bit, and it was a long time since I had met him, and I met him

and I explained the situation and I asked him if he would come in

and join the counsel of the appeal, and he called up David Reed and

through David Reed I learned of his acceptance first, and then I got

a letter from him.

Senator Black. Which one is the leading counsel?

Mr. Perkins. Mr. Beitler.

Senator Black. That is all.

Mr. Perkins. And I would like these affidavits put in with my

statement.

Senator Black. Very well.
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(The following letter was subsequently received and ordered

inserted in the record.)

Perkins Battery Co.,

York, Pa., April Â£4, 1985.

Hon. Hugo L. Black,
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United States Senator, Washington, D. C.

Dear Senator: When you were questioning me last Wednesday as to who

paid for the security bond which automatically placed my case on appeal to

higher courts, I was unable to give you the name of the party, as you well remem-

ber. You seemed to think it very strange that I would be so ignorant about the

donor, and you even reminded me that I was answering questions under oath.

Quite frankly, it was very embarrassing to me at the time not to be able to recall

an incident of this nature, which naturally would seem to come within my intimate

knowledge. However, I was very truthful in saying at the time that I did not

know. It did occur to me almost immediately after the meeting had broken up

that this bond (the cost of which I recall was $40) was paid out of the Perkins

defense fund by the custodian, H. L. Stitt, cashier of the Industrial National Bank

of West York. Attorney Love had handed me the bill and I had passed it over to

Mr. Stitt, and check was probably sent through the mail. Why I could not recall

such a simple incident is beyond myunderstanding except for the fact that I had

had a motor mishap on the way to Washington late the night before, and for lack

of sleep I felt sort of dazed all the time I was in the room.

The Perkins defense fund consisted of approximately $300, contributed entirely

voluntarily, and mostly by small manufacturers from many different States, but

to some extent by farmers and professionsl men. Examples: A small farmer in

Mississippi sent a $1 bill. A country physician in the State of Kansas sent two $1

bills. A farmer in Vermont did the same. About 10 percent of the contributors

did not even give their names or said they dare not give them. The average gift

was about $5. Every single penny from any source whatsoever, even although no

message was sent with the money, was deposited with the custodian; in all cases

where names were given receipts were issued by him.

I would thank you very much, Mr. Black, to enter this letter as a part of the

ecord, and for this purpose I am attaching an affidavit to it.

Very truly yours,

Fred Perkins.

Subscribed and sworn to before me this 24th day of April 1935.

[sealI J. C. Gross, Justice of the Peace.

My commission expires January 1, 1940.

(The statement and affidavits referred to in Mr. Perkins' testimony

follow:)

RELATIONS OF FRED PERKINS AND HIS MEN

One thing that made me decide I would never bow to N. R. A. was the fact

that all my life I have taken a great interest in men, and when the Government,

by arresting me, cast an implication that I had been a heartless employer, it

was almost more than I could stand. Then and there I made a resolve that I

would see this thing through to a finish, taking my own chance that truth

would come to light.

When I left college, I started in at a dollar a day as apprentice in a machine

shopâ€”and earned another dollar each night by doing private tutoring. Later

I got a hankering to learn millwrighting in a steel plant, and I got such a job

under a particularly hard taskmasterâ€”a master mechanic who had been raised

in the school of hard knocks. In those days, a college boy was sometimes held

in disfavor and I determined to overcome this prejudice by trying to work a

little harder than the rest. I will never forget the day he sent for me, and in

his office handed me a blueprint, telling me to get a gang of men and go out and

do that job. Tears were actually streaming down my face as I left that little

office, realizing I had gotten a "start." As a milhvright foreman over a period

of about a year, I obtained a great deal of valuable experience under this wise

but harsh man.

It is hard to satisfy youth. I know I craved to run engines. I would some-

times get down to the plant an hour or two before starting time and talk the

engineers of the "dinkies" (locomotives) into allowing me to run their engines.

One day I met up with the master mechanic of another steel plant who agreed

to give me a chance to learn to operate stationary engines. I started in there
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as a greaser on an old-fashioned blooming-mill engine. This engine had been

designed in the days of low-pressure steam, and I noticed that under the high

pressures we were using, that the big cast-iron heads of the cylinders expanded

a half inch every time the engine had a hard pull. It is well-known that cast-

iron will not stand much bending before it will break; it is not elastic like steel.
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I called the master mechanic's attention to this expansion of the metal one day and

he offered a kind suggestion that I do not stand behind those cylinders any more

than was absolutely necessary. Two weeks after I left that engine, having been

promoted to engineer of a small engine, one of those large cylinder beads blew

200 feetâ€”-the entire length of the mill.

In those days there was very little regard for human life in the steel plants.

Ambulances usually came several times a day and the morgue wagon made

quite frequent trips. I give full credit to labor organizations for promoting

State laws that gradually overcame the unnecessary hazards presented in nearly

all types of mills back in those days. In this plant I was promoted from engine

to engine until I finally became engineer ofa 5,000-horse power Corliss compound,

with an assistant under me.

Our lives often turn in sharp angles. A certain mining company in northern

New York State was looking for a superintendent with a lot of practical experi-

ence with machinery and they offered me the job. There I began to learn the

&rt of handling fairly large bodies of men. I found it to be merely a common

sense proposition. If you want men to give you their all (in the way of helpful-

ness) you just give them your all. How could I expect these men to take a

greater interest in me than I took in them? I soon began to find that one of the

greatest pleasures I could get out of life was in developing men. .

I will never forget one man, whom I made a foreman at that plant very much

against the general manager's advice. The G. M. pictured him to me as the laziest

man in 10 counties and (so he said) would be sure to demoralize the whole force

if I ever put him in charge of other men. The G. M. concluded his remarks by

saying, "The only reason we keep him here at all is because he is so darn bright

that we have him around when we really do need an exacting piece of work done."

Well, I refused to take the G. M.'s advice and in 6 months time had the satisfac-

tion of his telling me that he had made a wrong guess, that never in his life had

he seen such a change come over a man as he now observed in this one, and he

added: "I cannot yet figure out how you did it."

I believe that old-fashioned system of paternalism is intrinsically sound,

although I know it has often been overdone by greedy employers. I do not

believe any employer would find life worth living if it was publicly known that he

was getting rich while his employees were living in want. This is why I advocate

much greater publicity as to wealth, earnings and formulas by which men have

gained their successes. I think that by compulsory disclosure a man would be

automatically protected against distrust of class hatred in case he had done right

by his men; and would likewise be condemned in case he had not done right.

I know it is human nature to be selfish, but wise laws can curb selfishness. As

long as we allow groups of men to manipulate to their own advantage, in defiance

of competition and entirely without regard to the effect on the welfare of the

general public, just so long I believe we may expect to remain in the throes of a

terrible depression. This applies both to labor and to leaders of industry. Also,

I never could quite figure out why a man's right to work should not be just as

sacred a right as that to hold property; and added to this, it is surely an economic

fact that when competition of labor is shut off, a monopoly must occur which will

add an increment of increase to the selling price of the product.

While at this mining camp in upper New York State, a rather sickly looking

individual drifted into camp one day and asked for a job. He was about 10 years

older than myself and having been with French-speaking people all his life he

could talk but very little English at that time. His apparent eagerness for a job

prompted me to give him a trial. I soon found he had more than usual ability in

handling men and I began to train him in my own natural way. I proceeded to

teach him to read and write and to figure, and" above all else to talk better English.

After about 2 years at this camp, I changed to a large copper smelter as master

mechanic with 250 men under me at times. This man (Joe by name) shortly

afterward showed up at this copper plant and, of course, I took him on as a labor

boss. It was not long before other departments were trying to borrow him from

meâ€”just to get some "pep" into their men (as they expressed it). It seemed to

be a fact that men would work like demons for him and call it fun. I recall where

one rush job required 48 hours of continuous three-shift work, and as Joe was in

charge of this job I could not even persuade him to take time out during the whole

t8 hours, and I had to send all his meals to him.
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Later I changed to another mining operation as superintendent. It was open-

cut work with two steam shovels, several locomotives attending them, and ore

washers to handle the ore. To this job Joe likewise followed me and became

almost indispensable in the 2 years I was there. When I moved to Seattle to go

into the machinery business, Joe even followed me there. I helped fit him out to
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go to Alaska which seemed to be his destination. When he returned the following

year he said he had "frozen his lungs." I sent him back east to his relatives.

When he died they wrote me that his last words were a message to "Mr. Perkins."

No one can make me believe that paternalism is slavery. It is mutual confidence

in each other, making for efficiency and progress. I know I would have laid down

my life for that man and I believe he would have done the same for me. There

was a certain nobleness about his character that made an impression with me that

will remain as long as I live.

An incident in connection with my work at the last mining camp (before I went

to Seattle) is well worth relating. This particular camp had never before been

known to pay. Dating back to almost the days of the Revolution, it had changed

hands dozens of times. On the property there were 60 to 70 tenant houses (mostly

log houses) from which we drew our main supply of labor. Also, these tenants

had lived in those houses for from 2 to 3 generations and had intermarried so

extensively that they sort of constituted one big family which would be bound

to act in unison at the slightest provocation in anything seemingly unjust.

I believe they constituted the best class of help that could be found anywhere in

America for the work we had at hand. In passing, I want to remark that the

housewives in these little homes kept everything spotlessly clean, regularly

whitewashed their houses and fences and each maintained a vegetable garden

in which she took great pride.

I saw that in order to operate this mine at a profit that it would be necessary

to run the machinery continuously without rest periods (except for the men) both

day and night right through the week. In other words, I got my ideas from

operations in the steel plants as to how to make this particular proposition pay.

The brown hematite ore lay in rich veins as far as it was safe and then blow down

the bank from over the ore that lay ahead.

Through several generations, these men had never heard of running a mining

operation at night or even keeping the machinery going during the usual rest

period at noon. I knew there would be resistance when I announced my plans

but I saw the urgency of the occasion. I figured that with a telephone beside

my bed (at my home a mile away) and one on each shovel, that I could, by running

nights, take out the strappings fast enough to operate the ore washers each day

instead of running them once or twice a week as formerly.

Just as I expected, I started a miniature rebellion when I announced my plans

one noon hour. Every man on the job threatened to quit. I allowed the antago-

nism to reach its height and then I mounted a box and addressed them about as

follows: "You must admit you have never before had any one in charge here

who has taken even a small part of the interest in you that I have taken. I put

new sash in your houses, laid new floors and new roofs where needed, built a

front porch on each house and improved the sanitary conditions at every home.

I have provided dances and entertainments for you and have even opened a night

school to teach a lot of you older men to read and write. Into every home I

have been many times to satisfy myself that you were all comfortable. You have

come to know every inch of Fred Perkins and now I am going to ask that you

take an interest in him. I was sent down here to make this job pay and I see

only one way to accomplish it, and, by thunder, I am going to try out this scheme

of mineâ€”to see how it worksâ€”even if I have to fire every man on the place and

bring in outsiders to give it a trial. If you appreciate what I have done for you,

you will now do something for me."

There was hush. Full well they knew every word I had said was true. They

gathered together in groups and finally selected a spokesman to advise me that

they would give the "fool notion" a trial just to show me that it wouldn't work.

Immediately we started in on the new scheme, with my faithful Joe in charge of

the night work, and within a week I had men begging me to allow them to go on

that night shift. They began to see that the operation could be made to pay,

and there was enthusiasm in that camp such as they had never known before.

Take it from me, workmen do like to see a business pay. I surely got a won-

derful send-off from those men when I left that camp. The owners brought in

a new man who immediately drifted back to old methods, so I am told, and it

was not many months until they got discouraged and shut down that plant and

it has never been reopened from that day to this. Still I say that paternalism
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when rightly handled does pay. You must be your brother's keeper if you wish

to hold him as a brother.

Manv years were to pass before I again was to experience the employment of

men; this time in my own factory, manufacturing storage batteries for farmers.

This time I was on my own and rather a small "own" at that. I was to discover
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that the same principles applied to running a battery code came into effect, I

was paying about the standard wage that other industries in York County paid.

I was not getting rich, but I was steadily building up trade and continually

enlarging my plant.

Always it was in my heart to try to do better by every man who stuck by me.

I had a very distinctive feeling that wages were not the only thing that would

bring out the best in a man. I could not immediately offer any great induce-

ments in the form of wages, but I could at least take rr interest in the lives of the

men; visit their homes and satisfy myself that families of my men were not in

distress. One young fellow took a notion to accompany some other boys on an

excursion aboard a freight train one day, without taking the trouble to ask off.

I did not learn the true facts until he called me "long distance collect", from a

point 150 miles away, to beg me to get him out of jail. I arranged for his release.

I began to notice it was always the boss they came to when they got into trouble.

One older man got into an auto wreck, was charged with assault and battery

and, of course, it was the boss who bailed him out. When any of them wanted

to make a payment on a car or something similar, it was always the boss to whom

they came for an advance on future wages, and almost invariably they got it.

I doubt if there is a man who has worked for me for any length of time who could

not recall a good many occasions where I had helped him outâ€”consisting often of

paying small bills for him without deducting from his wages. Until rather

recently) I employed a colored boy who started with me at 18 years of age and

worked quite steadily for me for 5 whole years. This boy was the oldest of 8 or 9

children and the mother was on a widow's pension. Many times have I been into

this boy's home to see for myself how things really were going. My children's

playthings, after the newness had worn off, usually went to their house.

I seemed to feel a moral obligation that the family conditions of any man who

worked for me were to be made as good as I could help make them. I could never

quite lose the thought that I had no right to expect a man to take a greater

interest in me than I took in him, and in a selfish way I wanted the best service

that every man could give me. This colored boy really became quite popular

among the white men because of the interest he took in his work.

If I had really made anything more for myself than a living, I would have per-

haps felt a little differently toward National Recovery Administration. I went

10 years without a new suit and during this time my wife made all her own

clothes. It was a new experience to have to buy second-hand furniture, but it

was the best I could do. Even our family car was an old Buick which cost the

munificent sum of $165 and which I overhauled myself.

When I divorced my first wife I had given her everything I had in the world

in lieu of paying alimony. It was an option that the judge offered me. When

I left Mr. H. N. Gitt (at Hanover, Pa.) to go into business for myself at York

(20 miles away) I had accumulated nothing. As Mr. Gitt would testify, I re-

mained with him in Hanover a whole year (after he had brought me back from

the West) at a salary merely large enough to support my familyâ€”instead of

accepting the $100 a week that he repeatedly tried to thrust upon me. I had

opened a Pacific coast distributing branch for him (for farm lighting plants) in

Spokane just before the panic of 1920 hit the country. I had chosen commission

rather than salary, and when the crash came I told him I would stick it out.

At that time I gave up my room in a boarding house, rigged up a bedroom in

one corner of the basement of our store and went there to live until I married

my present wifeâ€”and then moved to her small cottage in Spokane. I stuck out

that depression for 3 years and then Mr. Gitt decided to bring me East and give

me an outright interest in his business in addition to making me his general sales

manager. It was only after arriving in Hanover that I felt I could not quite

conscientiously accept the new sales policies outlined by him, and therefore I

declined his kind offer. As related above, I remained with him for another year

before moving to York and hitting out for myselfâ€”in an old Ford sedan in which

I made my bed on the road each night during my first summer and fall in the new

business. I want to say in passing tht I still hold an intense admiration for

Mr. Gitt. Men can disagree in their policies and still be great friends.

I feel that in arresting me and throwing me into jail that the National Recovery

Administration did me a great injustice, and consequently I am determined never
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to bow down to them. I expect that during the past few months I have been

called a "fool" oftener than any other man in the State of Pennsylvania. A

question very commonly put to me is: "Why don't you make a million out of the

advertising you have received?" I reply by saying, "I am just not built that

way." I don't want to capitalize on this kind of advertising. I have turned
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down chances. After I see that I have finally licked the National Recovery

Administration I am going to try to build up my battery business. The present

isjnot the time.

(Signed) Frederick Clark Perkins.

Subscribed and sworn to before me this 15th day of April 1935.

[seal] J. C. Gross,

Justice of Peace.

(My commission expires Jan. 1, 1940.)

Affidavits by Employees of Perkins Battery Co.

York, Pa., December 18, 19S4.

Chester L. Wilt, of York, Pa., deposes and says: I have been working for the

Perkins Battery Co. for approximately 2 years. I testified in the Federal Court

at Harrisburg at the trial of Mr. Perkins that my rate of pay when working by the

hour was 20 cents. * * * Since the 16th day of October 1933, when the

Battery Code went into effect, I have up until December 1, 1934, worked a total

of 1,994 hours, receiving in pay a total of $563.27, an average of 28 cents per hour.

At times I have made as high as 60 cents an hour on piece work, but the minimum

of 20 cents per hour (on straight time) brought the average down to 28 cents.

Time and again (in addition) Mr. Perkins has turned over to me the engine-

repair work that came in from farmers, and for this work I charged 50 cents per

hour and was never asked by Mr. Perkins to turn any of this money back to him,

even although he allowed me free use of his shop, his tools and electricity. At

times when I have needed money for special purposes, in amounts beyond my

earnings, Mr. Perkins has willingly advanced me such money.

At no time have I ever seen anything to indicate that any of the employees were

dissatisfied with their treatment at the hands of Mr. Perkins. We all felt that

he sympathized with us and was trying to do the best he could to help us. If

any employee ever complained of him to National Recovery Administration I

certainly have never heard of it.

(Signed) Chester L. Wilt.

Subscribed and sworn to before me this the 12th day of December 1934.

[seal] C. M. Statjffer,

Notary Public.

(My commission expires Feb. 23, 1935.)

York, Pa., December 12, 1934.

J. B. Jones, of York, Pa., deposes and says: I have worked for the Perkins

Battery Co. for just 1 year. I started in at 20 cents per hour and was raised in

April of this year to 22 cents. I have had regular work every day since I started.

In the peak of the battery season we sometimes work 9 hours, but regularly it

has been 8 hours and on Saturday 4 hours.

I came to Mr. Perkins seeking employment after voluntarily dropping another

job that hardly paid enough for me to exist. My earnings with Mr. Perkins have

been sufficient to enable me to pay up all my back bill and to buy what additional

clothing that I needed. * * * During the 3 years that I have been in York I

have found that living expense in this community is far less than in the larger

cities to which I had formerly been accustomed.

Throughout my constant daily association with all Perkins employees (totaling

20 men in the peak season) I have never heard any remark that would indicate

to me that any employee had ever made a complaint against Mr. Perkins to

National Recovery Administration.

[seal] (Signed) J. B. Jones.

Subscribed and sworn to before me this the 12th day of December 1934. C. M.

Stauffer (notary public). My commission expires February 23, 1935.
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letter from fred perkins to h. n. gitt, hanover, pa.

December 9, 1934.

Dear Mr. Gitt. Time Magazine (address, Chrysler Building, New York City)

is about to write up a story about the Perkins case and about Fred Perkins

individually.
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I am wondering is you would do me this favor: To write immediately to

Miss Mary Fraser, care of the editorial department, and tell her what you your-

self know about Fred Perkinsâ€”with particular reference to the fact that I pre-

ferred to stay with you without a stipulated salary (you giving me whatever 1

needed to get along on) than to accepting a really generous salary either from

you or form any other man. In other words, I wish to establish the fact that I

deliberately turned down offers of money while I was with youâ€”and consequently

had accumulated no funds at time I struck out for myself 10 years ago.

If you wish, you can also tell them to what extent you found me honest and

sincere. You know it is a little hard for a man to toot his own horn, and yet the

Time Magazine sort of placed me in the embarrassing position of being compelled

to tell about myself in the absence of anyone else to toot the horn for me.

I think you catch the idea, Mr. Gitt. In order that they may receive the

material in time to use, it would be necessary for you to get your letter off in good

season tomorrow, and it would be best if you would add a special delivery stamp

to assure prompt attention.

Cordially yours,

(Signed) Fred Perkins.

Letter from Service Supply Co., York, Pa., to Manufacturers'

Association of York, Pa.

August 3, 1934.

Gentlemen: Mr. Fred Perkins has been dealing with us for about 5 years.

His firm builds farm-lighting batteries exclusively and therefore their sales are

largely to farmers. Since their competitors offer batteries on a time-payment

plan, the Perkins Co. is likewise forced to do so. Because Mr. Perkins' capital

was limited, he was obliged to offer farmers' checks in .payment for raw materials

with his own endorsement as a guaranty of payment. These checks were

accepted by us, by prearrangement, in exchange for our merchandise. At

various times we have held as high as $200,00 in such checks and in only two

instances did any come backâ€”Mr. Perkins making these two good in cash.

Any move your body can make in Mr. Perkins behalf we assure you will be

appreciated.

Yours very truly,

Service Supply Co.,

R. F. Wantz, Treasurer.

Letter from Evans Lead Co. (George A. Rowley, Manager) Philadelphia,

Pa. (Subsidiary of National Lead) to Manufacturers' Association of

York, Pa.

July 30, 1934.

Gentlemen: Mr. Fred Perkins of your city happens to be well known to the

writer, and as a letter concerning him might be of service to you I take pleasure

in writing.

My dealings with Mr. Perkins have extended over the past several years and

during this time he has proven himself on more than one occasion to be a man of

his word and one with whom it has been a pleasure to do business. I have the

greatest confidence in his integrity and his constant desire to fulfill his obligations.

Mr. Perkins has been working under a tremendous handicap in an effort to

establish his business in the face of many adverse conditions and with practically

no capital reserve. As a result of this fact it has been necessary for him and my-

self to work out some plan whereby he could secure from us raw materials needed to

conduct his business and for which he would be able to give some warranty of

future payment.

His business is conducted almost exclusively with farmers and it has been the

custom of these farmers to give Perkins certain checks which are not post dated,

yet which bear notations to be held to certain future dates before presenting.

I have held close to $1,000 in these farmers' checks at one time, and as the deposit

date arrives they are put through our bank with our own endorsement under

Perkins' endorsement. With but one or two esceptions they have always been

paid, and the few exceptions were made good in cash by Perkins within 48 hours.
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I have not taken these checks as a last resource in settlement in any sense

whatsoever, but have accepted them with full understanding that they are in

payment of materials furnished.

I hope the information contained in the foregoing will be of some service to

both yourselves and to Mr. Perkins.
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Very truly yours,

Geo. A. Rowley, Manager.

Letter from John H. Myers Lumber Co., York, Pa., to Manufacturers'

Association of York, Pa.

August 1, 1934.

Gentlemen: Mr. Perkins takes from time to time certain forms of checks in

payment for batteries furnished to farmers. It is clear that they cannot be used

by anyone until their deposit date. Mr. Perkins suggested that he needed some

lumber which he wished to pay for with these checks; we accepted his proposition

and supplied him with lumber to extent of $241.60. The checks were all paid as

they fell due.

We will personally appreciate anything you may do to aid Mr. Perkins.

Yours very respectfully,

John H. Myers.

Letter from the Paschall Oxygen Co., Philadelphia, Pa., to Manufac-

turers' Association of York, Pa.

August 1, 1934.

Gentlemen: We have been asked to write to you direct in regard to our rela-

tions with the Perkins Battery Co. of your city. It has been our pleasure to do

business with Mr. Perkins since 1928.

As a matter of cooperation, we agreed, about a year ago, to accept checks drawn

to the order of Perkins Battery Co. and submitted by farmers in the surrounding

territoryâ€”with payment dates several months beyond the original dates of the

checks. Settlement of our account in this manner, while a bit unusual, has been

acceptable and we have been satisfied to continue our regular line of credit with

settlement being made on this basis.

This information is submitted in strict confidence and without responsibility

on our part, but we trust it does answer your requirements. If we can be of

further assistance do not hesitate to write us.

Very truly yours,

Paschall Oxygen Co.,

N. Bauerers, Credit Department.

Letter From Fulton, Mehring & Hauser Co., York, Pa. (Wholesale

Hardware) to Manufacturers' Association of York, Pa.

August 2, 1934.

Gentlemen: Mr..Perkins has been buying from us since 1925, his highest credit

during that time being $100. It seems that Mr. Perkins sells his batteries on

installment terms, taking chepks in advance for each installment payment and

agreeing to hold and deposit them on the due dates. He has been endorsing

such checks over to us, sometimes as much as 3 months before they are due.

Of course you understand that it is not our usual way of doing business but we

agreed to cooperate with Mr. Perkins by selling him goods in this manner until

he could get on his feet financially.

Mr. Perkins seems to be on the job all the time and we believe that assistance

such as this will enable him to pull through and keep his plant going.

Yours, truly,

Fulton, Mehring & Hauser Co.,

D. C. Hill.

York, Pa., December IS, 1984.

John L. Goodling of York, Pa., deposes and says: I have worked for the Perkins

Battery Co. for approximately 2 years. I will be 19 years old on the 25th of this

month. In the case against Frederick C. Perkins in the Federal court at Harris-
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burg I testified that my normal rate of pay when working by the hour has been

20 cents.

Since the Battery Code went into effect on October 16, 1933, the records show

that I have worked up until December 1 of this year a total of 1,479% hours,

have earned a total of $465.02 and that the average earnings per hour (combining
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both time and piece work) has been about 31)4 cents. Because of my age and lack

of a trade I do not know where I could obtain a job if I was to be thrown out of

work here.

I am partly the support of my parents and four children younger than myself.

We are fairly close neighbors of Mr. Perkins in West York and both he and Mrs.

Perkins have taken a very human interest in our family. Most certainly I would

not make a complaint against him to National Recovery Administration.

[seal] John L. Goodling.

Subscribed and sworn to before me this the 12th day of December 1934.

C. M. Stat/ffer, Notary Public.

York, Pa., December IS, 1934.

Thomas J. Martin deposes and says: I had been without work for 2 years and

about the 1st of January of this year I asked Mr. Perkins of the Perkins Battery

Co. for a job. I was given a try-out at 20 cents an hour and after about a week

I was raised to 25 cents an hour. I have worked regularly every day since I

started, except for a brief illness, and have been very thankful for the job.

I can further state that Mr. Perkins has repeatedly asked me about conditions

within my home, has satisfied himself that we were comfortable and on two

occasions has made visits to my home. Occasionally, small bills have been paid

by Mr. Perkins without deducting from my wages.

Not to my knowledge have any of Mr. Perkins' employees ever made complaint

to National Recovery Administration regarding wages or anything else. The

working force at the factory consisted of about 10 men in summer and 20 in

winter.

[seal] Thomas J. Martin.

Subscribed and sworn to before me this 12th day of December 1934.

C. M. Stauffer, Notary Public.

My commission expires February 23, 1935.

Excerpts from Letters Written by Fred Perkins

"I see very clearly where compulsory education, and particularly higher edu-

cation, has created a demand for greater opportunities to round out a fullness of

life. The average person sees no ready means of attaining wealth and the

formulas by which others have attained it are shielded from him. It is only

natural that his analytical mind should begin to crave something that it could

not clearly define. Gradually, over a period of years, these cravings have as-

sumed a form or resistance, manifested by individuals forming into groups and

each group manipulating to its own advantage without regard to effect on the

general mass."

"My idea is that a frontal attack (disclosure of wealth, earnings and activities)

on the men who have achieved success would lessen and in time eliminate this

resistance. It is my belief that the Lincoln which this country must eventually

develop before we can emerge from the 'fix' we are in, will succeed in bringing our

people into common lines of thought through winning their confidence and draw-

ing them to a clear understanding of the futility of trying to defeat nature's laws."

"I was prompted to write a new philosophy through listening to talks by

Father Coughlin. He had a great deal to say about 'an assured living' but

never mentioned 'an opportunity to make a living,' and to my mind these two

lines of thought lead us in exactly opposite directions. The farmer used to say

'Keep my taxes down and give me a chance to save and I will take care of myself,

but from now on, if votes continue to follow their present trend the farmer will

soon begin to concern himself with whatever favors the Government will extend."

"A nation forges ahead by breeding workers rather than sluggards, and if our

present system of trying to progress under artificial laws is continued for a few

years we will begin to see America lose the coloring that our forefathers gave it.

I could never clearly see why a right to work should not be as sacred a heritage)
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as the right to hold property, and I think it is a trust that the Government should

assume."

"I cannot believe it possible that a nation partly boom but mostly broke can

ever expect to progress until something has been done to again establish our

economic system under nature's laws. I believe, with Clarence Darrow, that the
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natural state is the primitive state, and that all our attainments in life are what

we can make them or possibly what we may individually have inherited."

"I notice the industrialists in general seem to be as heartily in favor of N. R. A.

as do the people on reliefâ€”who seem to think that the set-up is just great. Now

if the farmers likewise are taken care of at the expense of the remaining classâ€”

who are neither industrialists, farmers, nor subsistence receiversâ€”I am wonder-

ing just how long it will be before something terrible will happen. The great

difficulty, in my mind, is to impress our people with the fact that new price

levels are caused by hidden taxes (and many of them) in everything we purchase."

"I noticed that Mr. Lippman rightly feels very wrathy about the 'pink slip.'

I felt that the logic of David Reed should have won him a reelection, yet it failed.

I felt that the logic of Huey Long in his share-the-wealth radio broadcast was

altogether wrong, yet it is reported that he received 64,000 favorable replies and

only 9 critical ones. Facts like these should make us sit up and think."

"Our people demand something which they cannot define, and the man who can

define it for them can ultimately be placed in a position of great power. The

fate of a nation depends upon whom this man shall be. Never since the day of

Lincoln have our people needed a correct-thinking shepherd as they do at this

very moment. It is not a very great leap from dictatorship to a monarchyâ€”

where a favored few express their views through a figurehead and strife for office

is eliminated."

"Pensions and such-like are altruistically fine, but can our country afford to

pauperize its great middle class for the sake of realizing altruistic motives long

before the millennium is anywhere in sight?"

"An employer's own protection is to pay wages sufficiently high to "hold" the

workers that he really wants to keep. My own ideas about getting out of a de-

pression is to eliminate taxes as much as possible and to lower the price level on

merchandise to a point where we can offer bargains to foreign countries. A boom

in the manufacture of cotton ginning machinery for export to Egypt and South

America is surely no sign of a revival in cotton growing in our own country."

"I tried out my article, A New Philosophy, on a few of my friends, among

them Mr. Mark Sullivan, who replied that he was interested very much and that

it was both humane and practical. However, he cautioned me not to appear to

be setting myself up as a philosopher at the very time I was trying so hard to estab-

lish my independence as a small manufacturer. I ask you to please treat it

confidentially."

TESTIMONY OF ROBERT J. BARRETT, WASHINGTON, D. C, REP-

RESENTING NATIONAL ASSOCIATION OF MASTER PLUMBERS

(The witness having first been duly sworn, testified as follows:)

Senator Black. You are here representing the National Associa-

tion of Master Plumbers?

Mr. Barrett. Yes, sir.

Senator Black. Have you a statement?

Mr. Barrett. I will take about 5 minutes.

Senator Black. Proceed.

Mr. Barrett. Probably no industry exceeded the plumbing con-

tracting industry in its admiration for the National Industrial Recov-

ery Act when it was enacted, or was more hopeful of being benefited

by it. Our industry, on which over 600,000 persons depend for a

livelihood, was in distress. We believed that the National Industrial

Recovery Act offered us the solution to many of our troubles. We

read the act and paid tribute to the sublimity of its language and to

the high purposes expressed in it.
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A. year and 9 months have passed. We will pay tribute to the lan-

guage and purposes of the act; but our hope that our industry would

find a solution for many of its difficulties through activities under the

act has rapidly waned. Possibly we expected too much. Possibly

we too literally interpreted the language of the act. Possibly we were
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over sanguine in our belief that a group of persons could be rapidly

assembled to administer the act in the spirit we found reflected m its

language.

It is only by contrasting the hopes of 21 months ago with the

realities of today that we can bring to the committee a true picture

of conditions as they now exist in our industry under our code.

Twenty-one months ago, when we read the language of section 3 (a)

of the act, we believed that when an equitable code, proposed by a

group truly representative of the trade or industry, was approved by

the President its provisions would be enforced on all persons, corpora-

tions, or entities engaged in that trade or industry. Now we know,

that in our industry at least, special corporate interests, such as mail-

order houses and their retail subsidiaries, gas utilities, and others who

are members of our industry, have successfully evaded its provisions

to the detriment and demoralization of the other members of our

industry, who represent at least 90 percent of the total volume of busi-

ness in the industry. Repeated requests that these highly organized

interests be brought under our code, to the end that fair competition

would result, have been either disregarded or speciously evaded. The

result has been that the majority of the industry, operating under the

high standards imposed by the code, find their business drifting away

into the hands of those corporate and other interests who operate as

they choose without let or hindrance.

Twenty-one months ago, when we read section 3 (f) of the act

we believed that swift and just retribution would be visited on those

who violated any of the provisions of a Presidentially approved code.

Knowing human nature, we recognized that all members of the indus-

try would not voluntarily comply with the code, and we believed that a

few convictions of violators would have a salutary effect on wavering

or unconvinced members of the industry. Today we know that viola-

tion of our code does not bring retribution; but, rather, results in

pecuniary benefit to the violator. The result has been that, lacking

effective assumption by the N. R. A. of its clear enforcement duty,

our self-elected code authority is practically impotent and our eulogies

of the N. I. R. A. and our promise of relief to the industry are flung

back at us as discredited lies.

Twenty-one months ago we were patient. As practical men we

realized that the millennium would not arrive over night. We

appreciated the tremendous organization problem confronting the

Administrator. When our code was approved we did not rush

headlong into soliciting money to put it into operation. We dug

down into the resources of our trade association, accumulated over

a period of years, in the belief that we could not justify collections

until we demonstrated benefits to the members of our industry. But

our patience, and our resources, are approaching the end. We

expected to find orderly procedure and centralized responsibility

slowly emerge from the formative stages of the N. R. A. Instead

we find the same labyrinth of offices and jurisdictions and the same

haggling and compromising. We agreed with President Roosevelt

2318 INVESTIGATION OF NATIONAL, RECOVERY ADMINISTRATION

when he said on September 30, 1934, "We have passed through the

formative period of code making." It is apparent to us today that

we are still in the twilight zone of code rumination; but not code

action.

The statements we have made are not the unconsidered utterances
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of a disillusioned industry. We make them without rancor and in

full recognition of the possibility that we may be called upon to

substantiate them. We are prepared to substantiate them, lest we

be considered mere destructive critics. May we suggest that certain

things are necessary to reestablish the N. R. A. in industrial and pub-

lic confidence. These suggestions are:

1. That the fundamental principle be asserted and made controlling

that all persons, firms, corporations, or other entities dealing in the

same products or services be placed under the same code.

2. That the enforcement personnel be strengthened and adequate

legal support be given to their activities by approaching legislation.

3. That administrative machinery and authority be concentrated

as much as possible, consistent with a democratic form of government;

and that a clear distinction be drawn between purely advisory, and

administrative and executive functions.

We are not despondent. We believe that the Congress which con-

ceived the N. R. A. is competent to correct the defects of its admin-

istration. To us it appears a task of turning high principles into

practical realities. We believe that the elected representatives of

the people are able to accomplish this.

Senator Black. Is Mr. Bloome here?

(No response.) ,

Senator Black. Mr. O'Connell.

TESTIMONY OF HAROLD J. O'CONNELL, NEW YORK, REPRESENT-

ING A GROUP OF INDEPENDENT NEW YORK WHOLESALE FOOD

COMPANIES

(The witness having been first duly sworn, testified as follows:)

Senator Black. Where do you live?

Mr. O'Connell. Staten Island in New York.

Senator Black. What is your business?

Mr. O'Connell. Wholesale food business.

Senator Black. Do you appear representing an organization or

individually?

Mr. O'Connell. A group of New York wholesale food companies,

independent food companies.

Senator Black. How many?

Mr. O'Connell. Twenty-one.

Senator Black. Have you a statement you desire to make?

Mr. O'Connell. Yes, sir. I was asked to come down here to

Washington among other tilings to testify for this committee on two

phases of the investigation.

First, the failure of the N. R. A. to curb monopolistic tendencies on

the part of the large food combines, and second, the difficulties of small

business methods of administering 7 (a) features under the N. R. A.

codes.

As we understand it, the N. R. A. was not designed to change the

old practical method or system. It was designed to eliminate the

evils of it and to replace or to throw out the cut-throat practices and
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extreme competition, and unfair methods which resulted from the

fact that there was not sufficient business to go around to supply the

larger companies whose sales had been curtailed.

We have a particular illustration in mind, and that is the Great

Atlantic & Pacific Tea Co. They have recently departed from their
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usual policy and have entered the wholesale food business, the

business of whoelsale food distribution. They have a purchasing

power of $800,000,000 a year, and through the various methods of

secret rebates and discounts and other forms of trade practice, which

is covered in a report by the Federal Trade Commission to the

Senate, they are afforded a competitive advantage over us. We

think we conclusive prove that the A. & P. have the ability to manipu-

late and control food commodity markets. We believe that is equally

true of some of the other large food combines. It is our understand-

ing that the Federal Trade commission views the manipulation of

food commodity markets as monopolistic. The mere fact that a

market can be manipulated, can be controlled, can be changed, raised

or lowered by any one influence, indicates that that influence has

control of the supply.

The A. & P. Co., we believe, have gone beyond the bounds of fair

practice, and in order to obtain their new business, their wholesale

business, they are using coercive methods.

They control an enormous amount of freight. We believe they are

using this freight traffic as a lever to obtain business from public

carriers. We believe that they are using the lever of these tremendous

cash positions in the larger banks in order to obtain wholesale business,

because the banks in New York particularly are all involved in the

operation of one or more hotels as trustees or through some other

interest.

We believe that the N. R. A. was designed to protect us, to make

the small merchant protected from that form of competition. We

believe that it was an emergency measure enacted because the or-

dinary machinery of government was not rapid enough in its methods

to control the situation to eliminate these coercive methods, and to

eliminate these unfair practices.

There are other food combines who have evidenced the ability to

manipulate markets. I have in mind particularly the Borden Co.

This is based entirely on information and belief, since I have no access

to their records, but I think it is true and it is current report in the

industry. They bought during the fresh production, enormous

quantities of butter at a low price of approximately 28 cents a pound.

They had a virtual control of the storage butter market. The

market went to approximately 36 or 38 cents a pound, the spot

market. With the control of storage butter, they were able to feed

out quantities of it for public consumption in a manner to control

the stock market. They not only did that, but they sold this butter

to consumers in competition with other small food distributors at

3 and 4 cents a pound below the current market.

We are absolutely unequipped and incapable of meeting that form

of competition. We feel that we are entitled to protection against it.

You gentlemen, the Congress, and the Government of the United

States said to us small business men in enacting the N. R. A. legisla-

tion, "We will protect you against the evils of these large food com-

bines and other competitive sources. We will put competition on a
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fair and decent basis. We will make a contract with you to that eflect,

but it is not going to be a one-sided contract." You said to us,

"In return for this privilege or improvement in your business and this

protection against your larger and more powerful competitors, we

expect you to increase wages and increase employment to the reduc-
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tion in hours."

Everyone subscribed to it. Everyone entered into that contract

with the Government. Everyone of substance signed the Presi-

dent's Reemployment Agreement. They expected something in

return for what they gave. They reduced hours, they increased

wages, and in the food business in particular, we received nothing in

return.

We do not quarrel with the spirit of the N. R. A. at all, or the

original intent, but we do quarrel with the failure to administer it,

especially by the inability to administer it. We feel that the diffi-

culty may lie in the fact that the law was not properly drawn, at any

rate, the effect was not one originally contemplated in the food

business.

As an illustration of that, the method of administering section 7

(a) throws us at a material disadvantage. The A. & P. Co., for

example, with this $800,000,000 purchasing power had a tremendous

advantage right there. In addition to that, they had a material wage

differential. As a specific example, we will take the commodity of

eggs, which they are tremendous consumers of tremendous users.

They were paying egg candlers approximately $19 to $22 a week.

The independent egg wholesale merchants were paying about $25

to $33 or $35. My particular company was paying $32 a week,

while the A. & P. was paying an average, I believe, of $20.

Senator La Follette. Was this prior to the code?

Mr. O'Connell. Yes, sir; it was, and I believe it still exists today.

In the manner of administering section 7 (a), we were completely

deprived of our defenses against the racketeering form of labor and

legitimate uniform methods.

A great wave of strikes followed. The N. R. A., particularly the

local regional board, was interested only in how many strikes they

could settle. They had no interest in who paid the bills. In our

C&SGj ft strike was called through an error. The union there said

that they believed that we were affiliated with another company

whose employees were on strike, but there was absolutely no connec-

tion whatever between the two companies. But they called a strike

on us in this belief. We were paying $32 a week. The largest com-

pany in the world in that particular line was paying $20 a week.

We were paying 60 percent more than they were.

Senator La Follette. What were the minimums in the code?

Mr. O'Connell. $15 a week. There has been no code promulgated

for that particular business even to this day. We opposed any in-

crease in wages

Senator La Follette (interrupting). Are you still operating under

the President's agreement in that industry?

Mr. O'Connell. Yes, sir; we are. No code has been signed.

Senator La Follette. Has it ever been prepared?

Mr. O'Connell. There has been a great many prepared, but the

N. R. A. did not approve any. The unions demanded that we in-

crease our wages from $32 to $38 per week, and that we reduce our
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hours from 48 to 40. We refused to reduce our hours, because the

Government had issued an exception to the N. R. A. authorizing us

to work 48 hours. Not us particularly, but the entire industry.

The local regional board harassed us as much as they could, pri-

marily for the purpose of settling the strike. We had police protec-
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tion. They even went to the extent of trying to have the police

protection removed. The local head of the regional labor board

demanded that I agree to arbitrate. I. said that I could not arbitrate

because we were already paying a fair living wage, we were paying

more than most of our competitors, very much more than the larger

food combines, and that we could not raise our wages and meet any

form of competition.

This person responded that we were getting police protection and

therefore we could hold out as long as we wanted to without arbitrat-

ing. I told him that we were entitled to police protection. They

responded that we might not have it, as long as we expected it, and

that if we did not have police protection, implying that if were sub-

jected to violence, we would be compelled to arbitrate. A few days

later this person went to the mayor, Mayor LaGuardia and reported

this situation, and reported to me that unless we agreed to arbitrate

by the following Monday, the police protection would be removed

and then we would be compelled to arbitrate. I responded to the

effect that if that were done, I would put armed guards on our trucks

with shotguns and we would protect our property, and that the chair-

man of the local regional board would have to take the responsibilities.

That was done to settle the labor difficulty.

Nothing was done to raise the A. & P. wages to a point where we

would be on an equal competitive basis. The A. & P. are large enough

and wealthy enough and have enough resources to combat any form

of unionism. They can continue to pay $20 a week or $22, while we

are compelled to pay $32.

We are now paying $35, because after the strike was declared off,

we raised the wages to $35.

I say, we do not quarrel with the spirit or the intent of the law, and

we think that under proper conditions it will be very effective, but

we are entitled to some protection against the coercive methods of the

larger combines, we are entitled to rapid protection that the Federal

Trade Commission cannot ordinarily give us because it takes them 2

years or more to investigate a case, and if we are to remain in the

present position of being at such a tremendous disadvantage because

of wage differentials, because of their ability to demand business

through the tremendous freight they control, and because of their

banking connections, it won't be long after they have entered the

business on a general scale before practically every wholesale marchant

is out of business, and the effect of that will be that the farmer will lose

one of his most important outlets.

Now, there are only two outlets. There are the wholesale dealers

and the large chain stores who buy directly from the farmers. If you

eliminate the independent wholesalers because of this competition of

the large chains, particularly the A. & P., the farmer will lose one out-

let, it will become thoroughly monopolistic, and the A. & P. will not

only be able to manipulate markets, but to determine under any and

all conditions, the price that they choose to pay for any farm produce.

I think that covers all I have to say, Senator.

Senator Black. Thank you very much.
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TESTIMONY OF H. S. BROWN, ASSISTANT TO THE ADMINISTRA-

TIVE OFFICER, NATIONAL RECOVERY ADMINISTRATION

(The witness having been first duly sworn, testified as follows:)

Senator Black. You had some papers you wanted to put in the

record.
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Mr. Brown. Yes, sir.

Senator Black. You are with the National Recovery Adminis-

tration?

Mr. Brown. Yes, sir.

Senator Black. What is your position?

Mr. Brown. My title is assistant to the administrative officer.

Senator Black. You have some records that you were requested to

bring?

Mr. Brown. Mr. Vose, my assistant, was requested to bring some

records, and there they are [indicating].

Senator Black. What are they?

Mr. Brown. My desire was, if possible, in addition to presenting

these, to make a brief statement regarding the budget situation. I

thought perhaps I might clarify it for the committee, hut if the time is

too short

Senator Black, (interrupting). What are the records? Suppose

you call them off and mark them as exhibits.

Mr. Brown. Will you do that, Mr. Vose?

Mr. Vose. Exhibit no. 1 is a list dated February 18, 1935, of 71

approved budgets which, prorated to an annual basis amounts

$100,000 or more each. The total amount involved is $38,362,207;

273 small budgets amount to $4,852,876.

The total amount on an annual basis of these 344 budgets is

$43,215,083.

Exhibit no. 2: An analysis of the code authority salaries.

Exhibit no. 3: A summary of the progress made in budget examina-

tion up to March 15, 1935. This accounts for budgets applicable to

551 figured by national codes and 195 supplementary codes.

Exhibit no. 4: The standard mandatory provision devised by the

N. R. A. to assist in making collection of the contributions.

Exhibit no. 5: Additional information regarding the mandatory

amendment situation.

Exhibit no. 6: Has to do with the contribution, and the method of

handling every part of the question.

Exhibit no. 7: A study we have of the problem of multiple secre-

taries.

Exhibit no. 8: A brief summary of part of the approval of the baking

industry budget.

Exhibit no. 9: Similarly a brief summary on the bituminous coal

industry budget.

Exhibit no. 10: The same regarding the Lumber and Timber

Products Code Authority.

Exhibit no. 11': Covers the motor vehicle retail trade.

Exhibit no. 12: The retail trade.

Exhibit no. 13: The report we received in connection with the

voluntary finance operations of the National Electrical Manufac-

turing Association.
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This is not an exhibit on our part, but I was requested to bring a

sample or samples of the abstracts made from the various letters

covering the complaints that came to N. R. A.

Senator Black. Mark it as an exhibit and put it on file.

Mr. Vose. That will be no. 14.
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Senator La Follette. Would you like to make a statement, Mr.

Brown?

Mr. Brown. I would like to make a brief one. These statements

here, together with a great many others, have been compiled begin-

ning last December up to date, for the purpose of replying to inquiries

and requests for information regarding the cost of code administra-

tion and the general policies of approving budgets for code authorities.

I have followed the testimony that has been given before this com-

mittee, and I have felt that perhaps there was not being given to the

committee a comprehensive picture of the budget problem and of the

methods that are being pursued under Mr. Harnman's direction to

see that the budgets of the code authorities comply with the require-

ments being necessary, proper, and reasonable, and that the bases of

assessment on industry are equitable.

The budget problem involves the approving of budgets for 551

master codes that have been approved up to date and 196 supple-

mental codes. Those supplemental codes being the product divisions

of the master codes.

In addition to that, both the master codes and the supplemental

codes have divisional, regional, and local budgets for the adminis-

trative agencies that administer the provisions of the codes. That

means that probably before the budgets for the entire present code

structure are approved, they will aggregate approximately 1,000.

Statistics have been given to the members of the committee and to

their representatives indicating that the total cost of the code ad-

ministration as evidenced by budgets approved and to be approved,

will aggregate $41,000,000, which, based on the estimated volume

of the business to which they are applicable is something around

one-twentieth of 1 percent of dollar volume. Those budgets do not,

however, represent what will probably be the average annual cost if

and when code authorities are operating on a business-like basis.

In many cases they represent guesses as to what the cost of code

administration will be; also guesses as to the amounts which their

budget provisions for assessments enable them to collect.

It is likely that the annual cost of code administration for all of

the codes that at present exist would be more nearly $30,000,000

per year, than the $41,000,000 that is evidenced by the present

budgets.

The formative period of the code administration, is always the

most expensive, which is another element which will work toward

ultimate reduction.

One difficulty in giving accurate information to this committee as

to the cost of code administration has been the fact that it probably

was originally intended that the codes would be administered by

voluntary contributions. It soon became evident that voluntary

contributions could not be relied upon, and on April the 14th, the

President issued his Executive order giving notice that codes that

already had been executed had the right to be amended to include

mandatory provisions, and those in process of negotiation, the right
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to include the mandatory assessment provision. The result has been

that at the present time the budgets that have been approved will

represent probably 90 percent of mandatory collections for the entire

code authority administration.

The President's order did not make it mandatory that the budgets
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should be filed for code authorities operating on a voluntary basis,

with the result that some 200 code authorities did not file budgets

until recently. At the present time, budgets have been filed for nearly

95 percent of all code authorities, whether operating on a mandatory

or on a voluntary basis. A large number of those budgets have been

recently filed and have not yet been reviewed and approved, but will

probably be completed within the next 30 days.

During this investigation, comment has been made regarding the

employment of multiple secretaries. We discovered some time in the

latter part of last year, that there was a growing tendency on the part

of the unorganized industries who had been codified to seek more or

less expert assistance in the administration of their codes. That was

not necessary for industries that been organized and were functioning

through trade associations prior to the N. R. A.; but it was necessary

for those industries that were wide-scattered and had not had that

trade association cooperation and that did not apply only to small

industries, but to many of the larger ones. The larger ones, however,

were able to go on and employ capable executive officers because of

the volume of business which they could assess for their costs. The

smaller ones had no such opportunity, and they sought the cheapest

method of code administration. The result was that some individuals,

some accounting firms, some law firms, set themselves up as expert

code authority administrators and sought to sell their services in that

capacity to numerous code authorities, and were successful to a rather

large extent.

The objections that could be raised to that policy was that they

might racketeer salaries, get exorbitant salaries they might sell the

codification idea to industries which were not warranted in having a

code of then own, because that would make a job for the multiple

secretaries. Furthermore, there was the additional objection that

to get the best administration of the code, it is desirable that self-

interested units in the industry be on the code authority, whereas the

professional secretary or executive officer had no such interest either

in the enforcement of labor provisions or fair-trade practice provisions.

Our inquiries were first as to the legality of those professional

services, and the legal division advised us that unless there were

improprieties or irregularities in code authority operations by pro-

fessional secretaries, there was no legal obstacle. The fact remained

that the code authority itself was responsible for the proper adminis-

tration of the code, and they could employ proper agencies or adminis-

tration.

We have therefore followed the policy in the budget unit of requiring

of multiple secretaries to divulge at the time that they render their

services to the code authority, the other codes for which they are

functioning, to break down their fee into the ordinary budgetary

elements of salaries, office expenses, general expenses, and expense,

if there is any other particular kinds of expense and to sign a letter

giving us the right to investigate their books and accounts at any

time, and for them to make an agreement with the code authorities
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whom they serve specifying particularly the service which they are

to render.

Up to the present time we have had no complaints as to the in-

efficiency of administration. With one or two exceptions there appear

to be no excessive charges made for services, and I do not refer to those
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exceptions because I know of any exorbitant charges but to qualify

my statement that there are none. There may be. They are under

investigation at the present time.

We have felt that as long as it seemed economical and efficient for

code authorities to employ skilled representatives to handle their

routine code problems in the administration of their codes, that we

should not stand in the way of their getting the best service possible.

The same principle does not apply to legal services or to accountant

services. The differentiation there being that we know of the pro-

fessional-secretary contracts with the units of industry in the adminis-

tration of the code. His opportunities for racketeering or for using

improper methods of code administration are greater, and we felt that

a greater degree of check on his employment was necessary, and the

making of the provision whereby he could be removed by having

these contracts tested was more necessary whereas in the case of

legal counsel and of accountants that do not contact the units of

industry. Their negotiations are with the officers of the code author-

ity either in rendering direct legal services of in auditing books and

accounts and so forth.

Their fees are provided for in the budgets. We exercise our discre-

tion as to determining whether they are reasonable and proper. We

have certain standards that we can apply to check those figures, but

with the exception of the multiple secretary who is an executive officer,

we have not made the same requirement. Our feeling is that by and

large, this multiple-secretary proposition, concerning which a great

deal of adverse comment has been made, will, upon investigation

prove not to be so criticizable as the testimony or the criticism might

indicate.

With respect to salaries, we have been confronted with the criticism

that no code authority executive ought to have more than $10,000

salary. It seems absolutely impossible to establish that as a fixed

principle. We have, in lieu of that, established the policy of publicity

and justification. By "publicity" I mean that we require in the

noticing of the budget to the units of industry, that John Doe's salary

at $12,000 or $15,000 be listed, and that adequate publicity be given

to every unit in the industry. Where it is possible, and we have

names, we require that a letter noticing the budget be sent to the

units. When we have not the names, and there are trade journals

in existence, we require the trade journals to publish. We exhaust

every possible effort to see that every unit in the industry that is-

going to contribute to the cost of that budget knows what John

Doe's salary is and that he is the fellow.

Then we require justification after publicity. By justification, of

course, the first item is a resolution of the code authority that fixes his.

salary. Then a letter from each member of the code authority stating

that John Doe is a man of sufficient experience, integrity and knowl-

edge of the business, and that the job itself is big enough to warrant the

salary and that he is the best man procurable at that salary for the

job. Those letters are in addition to the minutes, because we feel that
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anybody might write minutes and list the names, but it is a more

clear matter to have it supplemented by individual letters from each

member of the code authority. Then we require, in addition to that,

similar letters from other members of the industry, important ones,

who are not members of the code authority. In addition to that,
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we require a letter from the man himself giving a record of his business

experience and his earning capacity to show that he has not used this

job here to increase his earning capacity.

In all of the cases that have come before roe for approval of salaries

and budgets, those salaries have been less than the average earning

capacity over a period of time, and the recent earning capacity of the

individual involved.

A great many comments have been made about crookedness in the

code authority operations. We find we have not had the oppor-

tunity to audit a great many code authorities accounts for the obvious

reason that the audits to be valuable have to be made at the expira-

tion of a budgetary period, and while many budgets expired on De-

cember 31, and a great many others have come in, we are not manned

in our department, which had as of December 21, only 20 people, and

part of them on budgets and part on statistics, and we have not been

able to review those specifically, but in complaint cases we have had

occasion to do so. In all cases of complaints, the expenditures which

have been criticized have been made on the part of the code authority

as to their right to make certain kinds of expenditures. Some of them

felt that they had the right to make trade expenditures of a trade-

promotion character.

Senator La Follette. Did you hear Mr. Mortimer Fishel's

testimony?

Mr. Brown. No, sir; I did not read it.

Senator La Follette. It was his testimony. I have heard so

much here lately that I cannot remember it all and give it under the

right witness, but if you remember his testimony correctly, he com-

plained that the Cotton Garment Code Authority has been depositing

the money of the code authority in the bank account of the trade

association, that those funds had been commingled, and I got the

impression from his testimony that he was perhaps not prepared to

prove but that he was suspicious that the funds collected for the code

authority had been used for the trade association, and that they had

been unable to get any information about it, and it involved over

$1,000,000.

Mr. Brown. I do not know how much it involved, but that particu-

lar code authority's accounts are under audit and investigation at

the present time, and I am therefore not able to say definitely whether

the suspicions or accusations are well founded. There is a possibility

that they may be.

The ones that have been investigated and have proven to be not as

well founded as the criticisms at first indicated. There was the

Millinery Code, which, for example, had spent some $13,000 for a

fashion show. They thought that under a broad interpretation of

title I of the act, promoting reemployment, and of course that of the

interest of the industry in general, that the trade association's activities

were warranted, and they spent the money and had to return it. In

addition to that, there was some extravagant expenditures for attend-

ing code authority meetings in Atlantic City. Kestitutions of some
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of the expense charges there, where they were easily evidenced, were

made.

Another one was the code authority for the retail solid fuel in Ohio.

There the claims were made that they had been extravagant in their

purchase of office furniture. It proved that they had bought for $89
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a whole lot of office furniture second-hand. The criticism was that

they had bought mahogany furniture. Another was that they had

put in for $500 or $600 a fireproof safe and had taken it off the hands

of one of the members of the code authority. It developed that the

code authority had bought this safe through one of the members of

the code authority who was in the business and had an agency, and

he was able to buy a new safe and give them the full discount on it.

The bill was produced and showed that he had done just that.

Many criticisms are made that are based on gossip which, when they

are run down, do not hold water. Up to the present time all of the

investigations that we have madeâ€”and I exclude this cotton garment

one for the moment because it is under investigation, we have not

found evidence of willful crookedness. We have found evidences of

extravagance and we have found evidences that expenditures made with

a misapprehension or lack of knowledge as to the limitations on code

authority expenditures were made. The reports have been furnished

to the committee of the investigations that we have made of those two,

the details of which I have mentioned.

I could go on and elaborate on policies

Senator La Follette (interposing). How long do you want to do

that? It is getting pretty late. If there are any further statements

you want to make-

Mr. Brown (interposing). I want to make one statement only,

that I am agreeably surprised as a business man who has been on the

job only a few months, to find so excellent a job in the way of establish-

ing policies and checks and balances on the approval of budgets. I

did not expect it. I was warned that that condition did not exist. I

find that they are in very good shape and are progressing satisfactorily,

and any inquiry will show it.

Senator Black. Thank you very much. Here is one more letter

that goes in the record from the Cotton Garment Code Authority,

signed by Samuel A. Sweet and addressed to Senator Harrison, in

reference to statements by Mr. Fishel.

(The letter referred to is as follows:)

Cotton Garment Code Authority,

New York City, April IB, 1936.

Senator Pat Harrison,

Chairman Senate Finance Committee, Washington, D. C.

Dear Senator: We respectfully request that you read into the record of the

Senate Finance Committee hearing on N. R. A. the following in answer to cer-

tain testimony given to your committee on Saturday, April 13, by an attorney

from New York named Mortimer Fishel:

In the first place, we believe it would be well for you to know who Mr. Fishel

is, as it may have some bearing upon his testimony before you.

Mr. Fishel was for years an attorney for certain clients who had contracts

with State prisons for the manufacture of cotton garments. These cotton

garments were sold by Mr. Fishel's associates in the open market in competition

with goods made by free labor in the cotton-garment industry.

For years the International Association of Garment Manufacturers conducted

a bitter warfare against the sale of these prison products. The association joined

with the American Federation of Labor and other interested groups in asking

Congress for the passage of the Hawes-Cooper Act, which would permit the States
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to regulate prison industries. Neither Mr. Fishel nor his associates participated

in this fight, for as a matter of fact one of his associates was for years manufacturing

in the prisons and opposing this type of legislation.

Congress passed the Hawes-Cooper Act by an overwhelming vote and as a

result 18 States have enacted legislation to protect free labor and free industry
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from the unfair and un-American competition of prison-made goods.

The International Association of Garment Manufacturers have spent thousands

of dollars in trying to rid the Nation of this unfair competition, and Mr. Fishel

has been lined up against the campaign of the garment association.

In fact, he is the attorney on record who filed a bill in the New York court to

declare the Hawes-Cooper Act and New York legislation in it unconstitutional and

invalid. The International Association of Garment Manufacturers intervened

to help the State defend the law of New York and the Hawes-Cooper Act and won

the case in the New York courts.

During the time that the International Association of Garment Manufacturers

were attempting to aid industrial prosperity by proposing and promoting a code

of fair competition to give wage-earners a living wage and decent hours, Mr.

Fishel was representing prison contractors endeavoring to rid the State of New

York of prison regulatory legislation. This was entirely within the rights of Mr.

Fishel, but it somewhat explains his attitude toward tne International Associa-

tion of Garment Manufacturers.

One of Mr. Fishel's associates was still using the labor of prisoners in the

manufacture of cotton garments when the Cotton Garment Code was approved

on November 17, 1933, and Mr. Fishel had not at that time withdrawn from the

litigation in New York State.

It was not until about January 1, 1934, after the Cotton Garment Code had

been approved and was in effect, that Mr. Fishel suddenly became active in the

general work of the cotton garment industry; when one of his associates finally

left the prison business Mr. Fishel became associated with the National Associa-

tion of Work Shirt Manufacturers and now is its general counsel.

The financial affairs of the Cotton Garment Code Authority, Inc., and its

relation to the International Association of Garment Manufacturers is an open

book. Mr. Fishel could easily have found out the facts if he had taken the time

to do so and one of us would gladly have told him. The administration in Wash-

ington has a complete record of just what transpired in respect to finances. One

of the undersigned, Mr. Sweet, was chairman of the board of directors of the

International Association of Garment Manufacturers at the time the industry

proposed the code of fair competition; money had to be advanced to pay the

expenses incidental to the promotion and approval of a code; many trips were

made to Washington for a period of 7 months before final approval of the code.

In none of these trips and in none of these activities did Mr. Fishel play a part.

The International Association of Garment Manufacturers advanced the money

necessary for this work and this is the only money that has been returned to the

International Association of Garment Manufacturers as soon as the code went

into effect. The total amount involved was $22,071.04.

Scovell, Wellington & Co., a firm of accountants and engineers located at 10

East Fortieth Street, New York City, made a complete examination of the ac-

counts and financial records of the International Association of Garment Manu-

facturers, fiscal agents for the Cotton Garment Code Authority, Inc., for the

purpose of reporting on the financial condition of the Cotton Garment Code

Authority, Inc., as of January 12, 1935, and the results of its operations for the

period from November 17, 1933 to January 12, 1935. Twenty copies of this

audit were sent to National Recovery Administration officials in Washington.

When the code authority was first set up it had no means of certain financial

support. The code authorized a voluntary contribution basis and members of

the industry were requested to help finance the code authority through a percent-

age of the pay roll in each plant. This was a voluntary assessment and no

attempt was ever made to enforce the collection.

The code authority entered into an open arrangement with the International

Association of Garment Manufacturers to act as fiscal agents for the code author-

ity. One of the undersigned, Mr. Sweet, was treasurer of the code authority and

as has been said, chairman of the board of directors of the International Associa-

tion of Garment Manufacturers. Accurate and complete statistical financial

statements were kept at all times and the code authority was at all times informed

of what transpired and the officials in Washington at all times had access to the

records. Nothing was paid to the International Association of Garment Manu-
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facturers for actual services rendered and the books and records are available to

anyone who wants to know the facts.

We have respectfully requested that you place this letter in the record of your

hearings so that there will be no misunderstanding as to the subject matter of

Mr. Fi8hel's statements.
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Very sincerely yours,

Cotton Garment Code Authority, Inc.,

By Stanley A. Sweet, Chairman.

W. C. Morgan, General Manager.

(The following document was submitted to the Finance Com-

mittee by the National Recovery Administration, in connection with

Mr. Brown's testimony:)

Mandatory Contributions to Code Authorities

authority

Executive Order No. 6678, dated April 14, 1934, approved the inclusion of a

provision in a code authorizing a code authoiity to secure equitable contribution

by all members of the industry and, if necessary, to institute legal proceedings

therefor in its own name.

The order provides that only members of the industry complying with the code

and contributing to the expenses of its administration shall be entitled to make

use of any emblem or insignia of the National Recoverv Administration (exhibit

A).

Administrative Order No. X-S6.â€”Administrative procedure designed to carry

out the intent of Executive Order No. 6678 was first approved April 14, 1934.

This procedure was revised by Administrative Order No. X-36, dated May 26,

1934, which is still in effect.

The last-mentioned order provides that a code authority may not demand a

contribution from an industry member untilâ€”

(1) The code contains a provision whereunder nonpayment of equitable con-

tribution is in violation of the code, or whereunder a legal obligation to pay the

same has been created; and

(2) National Recovery Administration has approved an itemized budget of

such expenses and an equitable basis of contribution thereto.

It also provides that, before the code authority may institute civil suit or be-

fore National Recovery Administration may remove the "blue eagle", the code

authority must have met the requirements stated in paragraphs (1) and (2) above,

and further must have

(1) Given notice of contribution in substantially the form approved by Na-

tional Recovery Administration, which, among other things, inform the industry

member of his right to protest payment on stated grounds.

(2) That the member after 30 days after receipt of notice has failed to pay the

amount due, and

(3) That the industry member has not filed protest with the code authority or

National Recovery Administration (exhibit B).

POLICY DETERMINATION

Office memorandum 340, dated February 27, 1935, established the Code Con

tributions Board. The Code Contributions Board directs the disposition of all

protests against payment of code contributions and all certificates of nonpayment

to code contributions filed in accordance with Administrative Order No. X-36;

except that the authority to deprive industry members of their privileges either

to display or to use the "blue eagle" or National Recovery Administration

labels, or to participate in work financed in whole or in part by Federal funds, or

in appropriate cases of restoring such privileges continues under the Compliance

and Enforcement Director (exhibit C).

PROCEDURE

1. Certificates

Certificates of nonpayment of contribution received from code authorities are

checked by the Contributions Section of the Compliance Division forâ€”

(a) The mandatory nature of the assessment provision in each code.
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(6) Whether the mandatory assessment amendment was properly noticed.

(c) Whether the code authority has been recognized by the Administration.

(d) Whether the budget and basis of assessment have been approved by the

Administration.

(e) Whether the budget and basis of assessment have been properly noticed.
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if) Whether the budget and basis of assessment were noticed concurrently with

or subsequent to the mandatory assessment provision.

(g) Whether the "Notice of contribution due" sent by the code authority to

the industry member was in substantial agreement with the approved form.

(h) Termination of exemption granted by paragraph III of Administrative

Order X-36, by Administrative Order X-78 and Administrative Order X-131.

(i) To ascertain if industry member has filed protest.

2. Certificates unaccompanied by protest or where protest has been overruled

If all of the administrative requirements have been met, the Contributions

Section in cooperation with the code authority and in consultation with the

Deputy Administrator concerned prepares the text of a general letter (exhibit D).

If the general letter does not prove effective in a particular case, steps may

be taken toâ€”

(a) Remove the "blue eagle."

(6) Certify noncompliance to Government purchasing agencies,

(c) Authorize the code authority to bring civil suit.

(a) Removal of "blue eagle."â€”Whenever a code authority has met all adminis-

trative requirements and asks that an industry member's "blue eagle" be removed,

the Contributions Section sends the industry member by registered mail a letter

putting him on notice that his "blue eagle" is in jeopardy and telling him that if

satisfactory arrangements are not made with his code authority within 10 days

his "blue eagle" will be removed (exhibit E). If this letter is not effective,

another letter directing the surrender of all National Recovery Administration

insignia to the local postmaster is sent. When the "blue eagle is removed, the

local postmaster, the code authority, the State National Recovery Administration

compliance director and the regional National Recovery Administration director

are informed.

(b) Government contracts.â€”Where certification of the fact of noncompliance

with the contribution provision of a code seems the most effective means of gaining

compliance, all of the steps outlined above for the removal of the "blue eagle"

are followed up to and including the registered letter placing the industry member

on notice that he will be certified to Government purchasing agencies.

(c) Civil suit by code authorities.-â€”Here again the industry member is put on

notice by registered mail that the action may be taken against him. Civil suit

may be authorized alone or in conjunction with "blue eagle" removal or with

action relative to Government contracts.

Authorization by the Administration to code authorities to bring civil suit is

required by memorandum of December 20, 1934 (exhibit F).

3. Protests

The notice of contribution due sent by code authorities must inform the

industry member of his right to protest on stated grounds. The grounds for

protest stated in the approved notice are "that the basis of contribution as ap-

proved is unjust as applied to you, or is not being followed in your case, or that

you have already contributed to the expenses of administration of another code,

which other code embraces your principal line of business, and National Recovery

Administration has not granted any order requiring your contribution to the

expenses of administration of this code, or on any other valid ground. Any such

protest filed by you must be accompanied by supporting facts .

When a protest is received in the Contributions Section it is examined to

ascertain if it is made pursuant to Administrative Order X-36. Protests alleging

hardship have been held by the Code Contributions Board to come within the

meaning of X-36.

Objections requiring no policy decision such as a statement that a concern was

not in business during the period covered by the assessment, are replied to by the

Contributions Section.

Another group of protests alleging for example that the National Industrial

Recovery Act or the code is unconstitutional, that the individual did not sign

the code, that the code authority is not representative, or that the code has not
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proved a benefit are replied to by the Contributions Section under statements

of policy and authority delegated to the section by the Code Contributions Board.

All protests requiring policy decision on the merits of the case are presented to

the Code Contributions Board for determination. The decision of the board is

carried out by the Contributions Section.
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ACTION TAKEN

Up to the week ending March 2, 1935, 60,651 valid certificates of nonpayment

of contribution were received by the contributions section and 58,665 general

letters (exhibit B) were sent out by the section. "Blue eagles" were removed

from 208 delinquent industry members.

The letters sent were on behalf of 70 code authorities who had met all adminis-

trative requirements.

RESULTS

Under date of March 4, all code authorities with whom the contributions

section had cooperated were asked to report results within 10 days. Only a few

of these reports are in hand. The following are merely taken from the few reports

we have received.

A. Results of general letter.â€”The National Retail Solid Fuel Code Authority

advises that the 12,600 general letters and small number of "blue eagle" removals

have brought in contributions to the extent of approximately $150,000.

The Code Authority for the Graphic Arts Code, A-l, reports that from the

7,000 general letters written by the contributions section 1,000 industry members

have paid in full and an additional 1,000 have made partial payments.

The Crushed Stone, Sand and Gravel and Slag Industries Code Authority

advises that from 1,202 letters sent, 338 firms have paid in full in the amount of

$10,672.82, and 62 firms have paid partially in the amount of $1,441.46.

The Code Authority for the Preserves and Maraschino Cherry Industry

advises that from 78 general letters sent $2,248.20 was received, constituting over

50 percent of the outstanding delinquencies at the time the letter was sent.

B. Results of registered ZeMer.â€”The Retail Lumber and Building Materials Code

Authority reports that it has received payment on delinquent code contributions

to the extent of at least $100,000 as a result of the assistance of the contributions

section. This National Code Authority states that early in November 1934 its

local agencies were inadequately financed and as a result code administration was

in jeopardy. Relatively few general letters, 38, were sent to members of this

industry. A larger number of letters informing the industry members that their

"blue eagles" were in jeopardy were sent. The code authority reports an im-

proved morale in the organization, an improved compliance with the substantive

provisions of the code and a number of other benefits.

Commercial Relief Printing (division A-l of Graphic Arts) reports that the

"blue eagle" letter has obtained the best results. Of 64 sent out recently 20

firms have paid in full and 10 more in part.

Exhibit A

EXECUTIVE ORDER MAKING PROVISION FOR A CLAUSE IN CODES OF FAIR COMPE-

TITION RELATING TO COLLECTION OF EXPENSES OF CODE ADMINISTRATION

By virtue of and pursuant to the authority vested in me under the provisions

of title I of the National Industrial Recovery Act of June 16, 1933 (ch. 90, 48

Stat. 195), and in order to effectuate the purposes of said title, I hereby order that

the following clause or any appropriate modification thereof shall become effec-

tive as a part of any code of fair competition approved under said title, upon

application therefor (1) pursuant to the provisions of the code relating to amend-

ments thereto or (2) by one or more trade or industrial associations or groups

truly representative of the trade or industry or subdivision thereof covered by the

code, if the Administrator for Industrial Recovery shall find that approval by him

of such clause is necessary in order to effectuate the policy of title I of said act:

1. It being found necessary, in order to support the administration of this code

and to maintain the standards of fair competition established by this code and to

effectuate the policy of the act, the code authority is authorized, subject to the

approval of the Administrator:
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(a) To incur such reasonable obligations as are necessary and proper for the

foregoing purposes and to meet such obligations out of funds which may be

raised as hereinafter provided and which shall be held in trust for the purposes

of the code;

(b) To submit to the Administrator for his approval, subject to such notice and
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opportunity to be heard as he may deem necessary, (1) an itemized budget of its

estimated expenses for the foregoing purposes, and (2) an equitable basis upon

which the funds necessary to support such budget shall be contributed by members

of the industry;

(c) After such budget and basis of contribution have been approved by the

Administrator, to determine and secure equitable contribution as above set forth

by all such members of the industry, and to that end, if necessary, to institute legal

proceedings therefor in its own name.

2. Only members of the industry complying with the code and contributing to

the expenses of its administration as provided in section 1 hereof shall be entitled

to participate in the selection of the members of the code authority or to receive

the benefit of its voluntary activities or to make use of any emblem or insignia of

the National Recovery Administration.

Franklin D. Roosevelt.

Approval recommended:

Hugh S. Johnson,

Administrator.

By G. A. Lynch,

Administrative Officer.

The White House, April 14, 19S4.

(No. 6678)

Exhibit B

ADMINISTRATIVE ORDER NO. X-00, GOVERNING COLLECTION OF EXPENSES OF

CODE ADMINISTRATION

By virtue of the authority vested in mc under title I of the National Industrial

Recovery Act and to supplement Executive Order No. 667S, dated April 14, 1934,

I hereby prescribe the following regulations and grant the following exemptions,

viz.:

I. In no case hereafter shall any code authority, directly or through a trade

association or other agency, request or demand from any member of a trade or

industry, a contribution to its expenses of code administration in a manner which

states or implies that such payment Is compulsory under the code unlessâ€”

(1) The code contains a provision whereunder nonpayment of such equitable

contribution is in violation of the code, or whereunder a legal obligation to pay

the same has been created; and

(2) The Administrator has approved an itemized budget of such expenses and

an equitable basis of contribution thereto.

II. No code authority shall hereafter institute or cause to be instituted any

legal proceedings in respect of the nonpayment of any such equitable contribu-

tion unless the requirements of subparagraphs (1) and (2) of the preceding para-

graph I have been met, and unless the code authority or its duly authorized

agency shall have certified to National Recovery Administration, in substantially

the form attached hereto and designated "Certificate of nonpayment of contribu-

tion", as follows:

(1) That it has given such member notice of contribution due in substantially

the form attached hereto and designated "Notice of contribution due."

(2) That such member after 30 days after receipt of notice has failed to pay

the amount due as specified therein.

(3) That such member has not filed with such authorized agency or with the

National Code Authority within 15 days from the receipt of the notice, a pro-

test against tiie contribution on any of the grounds set forth in said "Notice of

contribution due" given such member and that it has been informed by the

National Recovery Administration that no such protest has been filed with the

National Recovery Administration within such period, or that any such protest,

if filed, has been overruled by the National Recovery Administration.

III. Pending determinations by the National Recovery Administration with

respect to specific codes upon cause shown by a code authority or otherwise,
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every member of a trade or industry is hereby exempted from any obligation to

contribute to the expenses of administration of any code or codes other than the

code for the trade or industry which embraces his principal line of business, pro-

vided that he shall submit such information and comply with such regulations

with respect to such exemption as the National Recovery Administration may
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require or prescribe.

IV. No member of a trade or industry shall be deprived of the right to display

a "blue eagle" because of nonpayment of his equitable contribution to expenses

of code administration, unless the requirements of subparagraphs (1) and (2)

of paragraph I of this order have been met, and unless the National Recovery

Administration shall determine that the procedure outlined in subparagraphs

(1), (2), and (3) of paragraph IT has been sufficiently complied with.

V. Nothing in this order shall invalidate any contribution heretofore made by

an}' member of a trade or industry to the expenses of administration of any

code.

VI. Administrative order no. X-20, dated April 14, 1934, and entitled "Regu-

lations governing collection of expenses of code administration" is hereby

rescinded.

Hugh S. Johnson,

Administrator for Industrial Recovery.

Washinton, D. C, May 26, 193/,.

(Date)

To: Compliance Division, National Recovery Administration, Washington, D. C.

CERTIFICATE OF NON-PAYMENT OF CONTRIBUTION

Code

, The undersigned certifies thatâ€”

1. The respondent,

(Name and address)

is subject to the Code for the

Trade/Industry.

2. The undersigned is the agency authorized pursuant to such code to collect

contributions from the respondents to expenses of administration of the above code.

3. On , 1934, the undersigned gave to the above-named

respondent notice of contribution due, a copy of which notice is attached hereto,

by (here indicate manner of giving notice, whether by mail, personal service, or

â–

otherwise).

4. The respondent after 30 days from receipt of such notice has failed to pay

the amount due as required in such notice.

5. (a) The respondent has not within 15 days of the receipt of the notice filed

with the undersigned or with the National Code Authority a protest against the

contribution on any of the grounds set forth in the attached copy of notice,

and the undersigned has been informed by National Recovery Administration

that no such protest has been filed with National Recovery Administra-

tion within such period; or

(6) If such protest has been filed, such protest has been overruled by National

Recovery Administration.

(Signature)

(Address)

(Title)

2334 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

(Name and address of National Code Authority)

(Name and address of authorized agency)

(Date of notice sent)

To:

(Name of member)

Code
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NOTICE OF CONTRIBUTION DUE

1. The Administrator for Industrial Recovery has approved the plan for

budget and equitable basis of contribution submitted by the Code Authority of

the Trade/Industry. Such approved basisjof

contribution and the pertinent code provisions are set forth on the reverse side

of this notice. Copies of said budget are available at the office of the under-

signed agency.

2. Upon such basis, the amount of your contribution to such expenseslis

$ (In lieu of the foregoing there may be inserted here the methodiby

which the contribution of the individual member of the industry should be

calculated.)

3. Your contribution is due and payable upon receipt of this notice. Your

attention is called to the fact that failure to make payment thereof within 30

days renders you liable to appropriate legal proceedings.

4. Your attention is further called to the fact that you have the right to file

a protest against the payment of such contribution with the undersigned agency

or with the National Code Authority or with the contribution section of the

Compliance Division, National Recovery Administration, Washington, D. C,

at any time within 15 days from the receipt of this notice. Such protest may

be on the ground that the basis of contribution as approved is unjust as applied

to you, or is not being followed in your case, or that you have already contributed

to the expenses of administration of another code, which other code embraces

your principal line of business, and National Recovery Administration has not

granted any order requiring your contribution to the expenses of administration

of this code, or on any other valid gTound. Any such protest filed by you must

be accompanied by supporting facts.

(Authorized agency)

(Or appropriate official and title)

(Address)

Exhibit C

OFFICE MEMORANDUM NO. 340', FEBRUARY 27, 1935, CODE CONTRIBUTIONS BOARD

1. The Code Contributions Board is hereby established.

2. Membership.

The Code Contributions Board will consist of three members as follows:

(a) The Code Administration Director, or whom he may appoint, chairman.

(6) The assistant to the administrative officer in charge of budgets and bases

of assessment, or whom he may appoint.

(c) The Chief of the Compliance Division, or whom he may appoint.

3. Functions:

The Code Contributions Board will be responsible for and will direct the dis-

position of all protests against payment of code contributions and all certificates

of nonpayment of code contributions filed in accordance with Administrative

Order No. X-36; except that the authority to deprive industry members of their

privileges cither to display or upe the "blue eagle" or N. R. A. labels, or to par-

ticipate in work financed in whole or in part by Federal funds, or in appropriate

cases of restoring such privileges, will continue under the Compliance and En-

forcement Director.

By direction of the National Industrial Recovery Board:

W. A. Harriman, Administrative Officer.

> The substance of this memorandum will be incorporated in the National Recovery Administration

Office Manual under " Organizationâ€”N. R. A.â€”Part I â€”2,000" when released in office manual form.
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Exhibit D

GENERAL LETTER

Date

Gentlemen: The National Code Authority for the Commercial Fixture

Industry has certified to this Division your failure to remit your equitable con-
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tribution toward the cost of administering this code.

It appears from an examination of our records that your code authority has

complied with the requirements of the several administrative orders relating to

the collection of contributions which, under the provisions of your code (art.

VI, sec. 10, par. (f), as amended) are mandatory upon all members of the industry.

You will realize that your National Code Authority and the several regional

agencies now being established throughout the country can give an efficient

administration of the code only if you, in turn, give your prompt and adequate

financial support.

Many members of your industry have already contributed their share to the

cost of code administration. It is only fair that this cost should be borne equally

by all members. To accomplish this end, the Administration is ready to assist

the code authority in collecting from any who have not as yet contributed.

We are directing your attention to this matter and withholding action for the

time being in the belief that you desire to cooperate, and that you will promptly

send your check for the amount due to the National Code Authority at 1620

South Forty-ninth Street, Philadelphia, Pa.

Very truly yours,

Compliance Division,

By W. M. Galvin.

(Note.â€”This letter, with the variations attached, represents the only approved

form used by National Recovery Administration.)

Gentlemen: The National Code Authority for Daily and Non-Metropolitan

Newspapers and your regional agency cannot give you efficient code adminis-

tration unless you in turn give them prompt and adequate financial support.

To assure such support, the members of this industry added a mandatory

contribution provision to the code, by an amendment which clearly established

a legal obligation on the part of each member to pay a fair share of the cost of

administration. The budget and basis of contribution were approved, however,

prior to the inclusion of the amendment, and this Administration considered

that in fairness to all concerned, an opportunity to file objections to either the

amount of the budget or the basis on which it was to be raised, should be given

at a time subsequent, rather than prior to the mandatory amendment.

Accordingly the budget and basis of contribution were renoticed to the indus-

try, and no objections, requiring alternation of either, having been received,

Administrative Order 287-396, dated November 30, 1934, became effective

December 12, 1934. This order constitutes a reapproval of the original budget

and basis of contribution, and the Administration is now prepared to assist the

code authority in collecting this budget.

Quite clearly, the maximum benefits of self-government as provided in your

code, can only be obtained if your regional agency and National Code Authority

are able to concentrate on industry problems. Any delinquency requires time

and attention which could otherwise be devoted to giving you a more efficient

administration of the code.

May we count on you to take care of your contribution by January 15? Your

regional agency's full address is

Very truly yours,

Compliance Division,

By W. M. Galvin.

January 22, 1935.

P. J. Johnson,

Elizabeth, N. J.

Gentlemen: The National Code Authority for the Wiping Cloth Industry has

certified to this division your failure to remit your equitable contribution toward

the cost of administering this code.

It appears from an examination of our records that your code authority has

complied with the requirements of the several administrative orders relating to

the collection of contribution which, under the provisions of your code (art. VI,

sec. 5) as amended, are mandatory upon all members of the industry.
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You will realize that your national code authority and the several regional

agencies now being established throughout the country, can give an efficient ad-

ministration of the code only if you, in turn, give your prompt and adequate

financial support.

Many members of your industry have already contributed their share to the
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cost of code administration. It is only fair that this obligation should be borne

equitably by all members. To accomplish this end, the Administration is ready

to assist the code authority in collecting from any who have not as yet

contributed.

We are directing your attention to this matter and withholding action for the

time being in the belief that you desire to cooperate, and that you will promptly

send your check for tha amount due to the National Code Authority for the

Wiping Cloth Industry at 32 West Randolph Street, Chicago, 111.

Very truly yours,

Compliance Division.

By W. M. Galvin.

HAND BAG FRAME MANUFACTURING

Gentlemen: The National Code Authority for the Hand Bag Frame Manufac-

turing Industry has certified to this Division that you have neither paid your

equitable contribution, computed on the basis of one-half of 1 percent of your net

sales for 1934, payable weekly, toward the cost of administering the code, nor have

you filed any protest against such payment in accordance with the terms of para-

graph 4 of the notice of contribution due, sent you by the code authority.

The provision of your code (art. IV, sec. 5) create a legal obligation on the part

of each member of the industry to contribute his equitable share to the cost of

code administration.

You will realize that your National Code Authority can give you an efficient

administration of the code only if you, in turn, give your prompt and adequate

financial support. Most of the members of your industry have already done this,

and it is only fair that the remainder similarly contribute.

To accomplish this result, the Administration is prepared, if necessary, to de-

prive delinquents of "blue eagle" privileges and to authorize the code authority

to institute civil proceedings for the amount due.

We are directing your attention to this matter, and withholding any action until

February 1, 1935, in the belief that you will desire to cooperate with your code

authority, and that you will either send your check for the amount due or make

some satisfactory arrangement for payment of same with your Code Authority at

291 Broadway, New York, N. Y.

Very truly yours,

Compliance Division,

By W. M. Galvin.

January 9, 1935.

Printert of Geo. L. Clapp,

Framingham, Mass.

Gentlemen: The Code Authority for the Commercial Relief Printing Industry

reports that you have not paid your share of the cost of code administration. The

code authority informs us that you were sent notice of this obligation more than

30 days ago, that you were given an opportunity to protest if you felt the contri-

bution was unfair or unjustified, and that no such protest was filed.

Your code authority is responsible for the proper administration of the code

for your industry, which provides, in substance, that the code authority shall

obtain equitable contributions from all establishments under the code and may,

if necessary, institute legal proceedings to do so. Your code cannot be of maximum

benefit to you unless you, along with the other members of the industry, pay your

share of the cost.

In the belie/ that you will send your contribution to your code authority

promptly, both the administration and the code authority are withholding any

further action for 10 days.

Sincerely,

W. M. Galvin, Compliance Division.
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Date

Name of Company,

Address.

Gentlemen: The Code Authority of the Fabricated Metal Products Manu-

facturing and Metal Finishing and lietal Coating Industry, 729 Fifteenth Street
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NW., Washington, D. C, reports that you have not paid your share of the cost

of code administration. This agency further informs us that you were sent notice

of this obligation more than 30 days ago, that you were given an opportunity

to protest if you felt the contribution was unfair or unjustified, and that no such

protest was received by it.

Your code authority is responsible for the proper administration of the code

for your industry, which provides, in substance that the code authority shall

obtain equitable contributions from all establishments under the code and may,

if necessary, institute legal proceedings to do so, Your code cannot be of maxi-

mum benefit to you unless you, along with the other members of the industry,

pav your share of the cost.

It should be clearly understood that failure to pay this code authority contribu-

tion constitutes a violation of the code and when such assessments have not been

laid, you cannot in entering into contracts with the United States Government,

truthfully sign the certificate of compliance required with these contracts indicat-

ing that you are in full compliance with this code.

The privilege of using National Recovery Administration insignia is contingent

upon compliance with your code and may be withdrawn upon administrative

finding of noncompliance.

In the belief that you will send your contribution to your code authority

promptly, the administration is withholding any further action for the time being.

Sincerely,

Compliance Division,

By W. M. Galvin.

Exhibit E

REGISTERED LETTER

Date -.-

Name op Company,

Address.

Gentlemen: The Regional Code Authority for the Commercial Relief Printing

Industry , reports that you have not paid your

(Address)

share of the cost of administration of the Graphic Arts Code. You were sent

notice of this obligation more than 30 days ago, you were given an opportunity

to protest if you felt the contribution was unfair or unjustified, and you received

notice from this Administration that the code authority may, if necessary, under

the code institute legal proceedings to obtain equitable contributions from all

establishments.

Action in your case was withheld for 10 days by both your code authority and

the Administration in the belief that you would send in your contribution.

We must advise that if by , you have not paid your

(Date)

equitable share in the administration of the code, as duly levied by your code

authority, or unless you have made satisfactory arrangements with your code

authority for such payment, the Administration will forthwith remove your

"blue eagle", will certify to your code authority and to agencies disbursing

Federal funds, that you are not in compliance with the code of your industry,

and will authorize appropriate civil proceedings.

Very truly yours,

Compliance Division,

By W. M. Galmn.

Registered mail, return receipt requested.
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"blue eagle" removal letter

Gentlemen: By registered letter on , this Adminis-

tration advised you of the complaint against you for your failure to pay your

equitable contribution to the costs of administering the _

, to which you are subject. In that letter you were in-
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formed that if you failed to comply with the code in this respect, you would be

deprived of your right to display the "blue eagle."

We have received no explanation of your failure to pay your fair share of the

expense of administering the above-mentioned code, after due demand by the

code authority.

Because of your failure to pay your equitable contribution to the expense of

administering this code, you are hereby deprived of the right to display any

"blue eagle", and you will hereafter refrain from using any blue eagle," or any

other National Recovery Administration insignia in any manner whatsoever.

You are directed to surrender immediately to your postmaster all "blue eagles"

in your possession.

This Administration and the code authority will no longer certify to agencies

disbursing Federal funds that you are in compliance with the above-named code.

By direction of Compliance and Enforcement Director:

L. J. Martin, Compliance Division.

Registered mail, return receipt requested.

letter to state director and code authority

Dear Sir: The attached letter , has been sent to

(Date)

(Company and address)

The Administration has found that the respondent is in violation of the con-

tribution provisions of the Graphic Arts Code.

After an administrative finding of noncompliance the privilege of using Na-

tional Recovery Administration insignia has been withdrawn, and this company

has been directed to surrender all National Recovery Administration insignia in

its possession to the postmaster at This

(City)

Administration and the code authority are no longer in a position to certify to

agencies disbursing Federal funds that the company listed above is in compliance

with its code.

You are authorized to give such publicity to this action as you deem appro-

priate.

Very truly yours,

Compliance Division,

By W. M. Galvin.

(Enclosure.)

Postmaster,

Address.

Dear Sir: The Administration has found that the

(Company and address)

is in violation of the contribution provisions of the

, and has directed this companv to

(Code)

surrender its Blue Eagle insignia to you.

Will you please advise this office within 10 days what action is taken by the

above-named concern toward surrendering its Blue Eagle insignia to you, but

be caroful to do nothing yourself toward getting it bark.

Very truly yours,

Compliance Division,

By W. M. Galvin.
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Exhibit F

National Recovery Administration,

Washington, D. C, December SO, 1984.

To all Code Authorities:

This will supplement the letter to all code authorities of October 11, 1934,
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regarding litigation by or against you. That letter should not be construed as in

any way relaxing the regulations contained in part III of Bulletin No. 7 (Manual

for the Adjustment of Complaints) requiring code authorities to obtain the express

Erior approval of National Recovery Administration before initiating litigation,

uch approval is still required. It is the purpose of this letter to set forth the

procedure which should be followed in obtaining approval.

In States having State acts adopting the Federal codes, the approval of the

State National Recovery Administration compliance director must be obtained

by the code authority before it institutes legal proceedings or recommends to the

State authorities the institution of such proceedings. As soon as a proceeding is

instituted in a State court, a notice to this effect must be sent to the State director,

to the Coordinating Branch of the Compliance Division, and to the Litigation

Division. A form for this notice is attached.

National Recovery Administration is undertaking the direction of the early

litigation on contributions to code authorities, so that the first cases may be

ones in which the facts are clear and all National Recovery Administration pro-

cedural requirements have been complied with in order that we may obtain

prompt action in court. Therefore, until further notice, approval of suits to

enforce payment of contributions must be obtained from the Contribution Section,

Compliance Division, in Washington. More detailed information on the pro-

cedure to be followed will be sent you shortly.

Code authorities are permitted by Administrative Order X-14 to refer unad-

justed cases in which there is substantial evidence of a deliberate violation to the

appropriate district attorney of the United States through the State National

Recovery Administration compliance director for the State in which the appro-

priate district court is located. Your attention is called to the fact that this order

requires the State director to send to Washington a complete transcript of the

record of the case in duplicate. Action on these cases will be facilitated if the

code authority will assist the State director in the preparation of these copies.

National Industrial Recovery Board,

W. A. Harriman, Administrative Officer.

This copy for

(Litigation Division, Coordinating Branch, State director)

FORM VI-A CASES REFERRED TO STATE COURTS

Code

State legal action instituted Name of court..

Form of legal action instituted

Status of case at time notice sent (state briefly what action, if any, has been taken

since the case instituted)

Name the code agency by which action was taken 1

Name of person to whom inquiries on this case should be directed

Name of plaintiff

Name of defendant

Address of defendant

Name of attorney, if any, for code agency

Nature of violation: (State briefly the nature of the violation, and cite the

specific section of the code violated.)

(The following matter is in connection with Mr. Brown's testimony.)

Statement Regarding Budgets of Code Authorities

This statement covers a very small part of the subject of the examination and

approval of budgets for the various code authorities under the jurisdiction of

the National Recovery Administration.

1 If a local code authority, give name of region or city.
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STATISTICAL INFORMATION

A summary of the statistical information compiled and submitted for the record

shows the following:

1. A list, dated February 18, 1935, of 71 approved budgets which, prorated

to an annual basis, amount to $100,000 or more each. The total amount involved
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is $38,362,207; 273 small budgets amount to $4,852,876; total amount on an

annual basis of 344 approved budgets, $43,215,083.

2. Analysis of code-authority salaries.

3. A summary of the progress made in budget examination up to March 15,

1935. This accounts for budget applicable to 551 basic or national codes and

195 supplementary codes.

The actual cost of administering the codes, say, for the period of 1934, is not

possible of determination. The various code authorities submitted budgets which

are only estimates of proposed expenditures covering various periods. Some

periods extended for a few months; others extended beyond December 31, 1934.

Many codes were not approved until part of the year had passed, so that the

record of the year would not be complete as showing an annual cost for adminis-

tering all codes. Many budget periods did not begin with the effective date of

the code, as the code authorities operated on a voluntary basis for some time and

only submitted budgets because the National Recovery Administration issued

administrative order X-36, which required that budgets be approved before code

authorities could request contributions in any way which stated or implied that

such payment is compulsory under the code. Consequently, some expenditures

had been made which are not accounted for in the budgets.

Budget estimates in many cases are very far from the actual results obtained

in the administration of the code for the corresponding period.

Certain special features regarding code administration which is related to the

work of the Budget Section are discussed as follows:

MANDATORY ASSESSMENT PROVISIONS

A few of the codes utterly neglected to include any provisions for financial

support of code-authority activities. Various provisions were put in codes before

there was any thought of standardizing such provisions. Finally, in July 1934, a

standard mandatory assessment provision, to be put in codes to be approved

thereafter if the code committees so desired, and to be inserted in other codes by

amendment if desired, was devised. The essence of this amendment is a provision

for the submission and approval of the Budget and basis of contribution and the

granting of the power for the code authority to take legal action to enforce collec-

tion of contributions if necessary. Copy is offered for this record (no. 4).

After the issuance of administrative order X-20, under date of April 14, and of

X-36, which was a revision thereof, on May 26, code authorities encountered

increasing resistance on the part of members of the industry in the payment of

their contributions. The insertion of the mandatory-assessment provisions in

the codes overcame to a great extent this resistance. Additional information is

presented for the record (nos. 5 and 6).

LEGAL FEES

The Budget Section has required that the code authorities indicate whether the

expenditures listed for legal fees cover contractual or contingent expenses.

That some provision be made for the expenditure of funds for legal services,

even on a contingency basis, is wise is demonstrated by the experience of the cod.

authority for the men's clothing industry, which found it necessary to employ

counsel in enforcing compliance with wage provisions of the code.

INCOME FOR CODE AUTHORITY OFFICIALS FROM SOURCES OUTSIDE THE CODE

AUTHORITY

Budget informati >n sh< uld contain statements as to all part-lime employees

regularly employed as such, with a statement of the amount of time devoted

to code authority work, the nature of the duties, and the compensation therefor.

If the person involved receives salary from a trade association, in many cases the

actual amount paid is given, together with the time devoted to association work.

Of course, individuals serving more than one code authority on a salary basis

are required to submit details on all of their positions and the compensation,

received in each. A special report on this subject is offered (no. 7).

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:40 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:40 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:40 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:40 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 2345

not having approved budgets. Budgets are now in process for 116 codes and 47

supplements of the above group, leaving a total of 133 codes and 72 supplements

for which budgets have neither been submitted nor approved.

Of the codes having approved budgets additional budgets have been submitted

for 105 codes and 14 supplements.
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At the present time, therefore, proposed budgets are now being considered

for a total of 221 codes and 61 supplements.

A reconciliation of the budgetary action upon the approved codes and supple-

ments is shown as follows:

Supple-

ments

Budgets approved and additional budgets in process

Budgets approved; no additional budgets in process

No approved budget, but in process

No action taken by the code authority to submit a budget

Total

NEW PAGE 8, MODEL CODE

(e) To make recommendations to the Administrator for the coordination of the

administration of this code and such other codes, if any, as may be related to or

affect members of the trade/industry.

(f) L It being found necessary in order to support the administration of this

code and to maintain the standards of fair competition established hereunder and

to effectuate the policy of the act, the code authority is authorized:

(a) To insure such reasonable obligations as are necessary and proper for the

foregoing purposes, and to meet such obligations out of funds which may

be raised as hereinafter provided and which shall be held in trust for the

purposes of the code.

(6) To submit to the Administrator for his approval, subject to such notice

and opportunity to be heard as he may deem necessary (1) an itemized

budget of its estimated expenses for the foregoing purposes, and (2) an

equitable basis upon which the funds necessary to support such budget shall

be contributed by members of the trade/industry,

(c) After such budget and basis of contribution have been approved by the

Administrator, to determine and obtain equitable contribution as above set

forth by all members of the trade/industry, and to that end, if necessary, to insti-

tute legal proceedings therefor in its own name.

2. Each member of the trade/industry shall pay his or its equitable contribu-

tion to the expenses of the maintenance of the code authority, determined as here-

inabove provided, and subject to rules and regulations pertaining thereto issued

by the Administrator. Only members of the trade/industry complying with the

code and contributing to the expenses of its administration as hereinabove pro-

vided (unless duly exempted from making such contributions), shall be entitled

to participate in the selection of members of the code authority or to receive the

benefits of any of its voluntary activities or to make use of any emblem or insignia

of the National Recovery Administration.

3. The code authority shall neither incur nor pay any obligation substantially

in excess of the amount thereof as estimated in its approved budget; and shall in

no event exceed the total amount contained in the approved budget except upon

approval of the Administrator; and no subsequent budget shall contain any de-

ficiency item for expenditures in excess of prior budget estimates except those

which the Administrator shall have so approved.

(g) (This subsection has been eliminated.)

National Recovery Administration Handling of Code Expenditures and

Contributions

Audits or reports of the expenditures of all code authorities are required by

National Recovery Administration. The majority of codes provide for manda-

tory contributions to be collected from every business establishment coming fully

under a particular code, but audits or reports are also required to be submitted in

connection with codes providing for voluntary contributions.

119782â€”35â€”pt 6 87
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National Recovery Administration, in exercising its supervision over finances

of code authorities, has set up machinery to determine the need for expenditures

proposed, and the justice of the basiB upon which contributions are assessed and

whether the disbursement of funds has been in accordance with the budget

approved.
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Originally it was believed that most code authorities could easily finance their

necessary operations on an equitable and satisfactory voluntary basis which would

involve no Government supervision or assistance.

It soon became apparent, however, that in some industries a portion of the

establishments covered would not contribute voluntarily, the burden being left

upon those which realized the necessity of making the code fully effective. This

situation was unfair and could not last. Therefore provisions requiring that each

member of a given industry contribute his proportionate share of expenses to

administration of his own code were added to codes.

In some codes, notably those covering the garment industries, the problem was

automatically solved by the requirement that a label be affixed to each product

manufactured by the industry. The label was a symbol of, and a check on, com-

pliance with the labor provisions of the code. Labels were issued by the code

Authority at cost of manufacture and administration. The basis of contribution

was a proportionate and fair one since each manufacturer paid for as many labels

as his volume of sales required. This type of provisions could not be used, how-

ever, except in industries producing goods suitable to label display.

The mandatory contributions provisions finally were extended to all industries

which desired them. A large number of codes were amended accordingly, after

specific opportunity had been given for every member of each industry to record

any opposition to the plan.

As a condition to giving code authorities the assistance of Government in the

financing of their operations, National Recovery Administration required that

the basis on which contributions were based and a statement of all expenditures

proposed to be made, be submitted for review and approval. Collection was not

sanctioned until this approval was obtained.

Having once given approval of this procedure, and payment being a require-

ment of the codes, it was incumbent upon National Recovery Administration to

take such measures as were possible to assist in collection from those who still

would not contribute. Tlus was especially necessary because National Recovery

Administration flatly vetoed all collection methods which might have been

interpreted as oppressive.

At this point the responsibility required that the administration set up a special

budget audit unit to check all expenditures and pass only those which fully squared

with a sound public trusteeship, requiring restitution of all funds not properly

accounted for. Everything possible was done to reduce or eliminate billing of

one establishment by more than one code authority, and each noncontributor

was assured full opportunity to object and justify his opposition to payment

before any action against him was permitted.

A survey of the codes has shown that actual code administration expenditures,

including mandatory and voluntary contributions, do not exceed $41,400,000.

Such code budgets as could be related to the industry's volume of sales showed

that code expenditures did not exceed ten sixty-fifths of 1 percent of the dollar

volume of sales. This result was obtained after eliminating from calculations

six of the largest codes whose assessment rate was so low as to bring the average

down to one-nineteenth of 1 percent.

Of tHe industries with provision for mandatory contributions, which relate to

volume of sales, only 84 have an assessment rate exceeding one-half of 1 percent

on sales. Only 14 of these equal, or barely exceed, a rate of 1 percent, and these

industries are so very small that the cost of maintaining code organizations of

their own is naturally high.

A rate of one-half of 1 percent has been regarded as a normal maximum in the

consideration of budgets. Likewise ail salaries of any size have been regarded

as requiring justification before they could be approved.

The higher salaries which have been passed were justified as being acceptable

to the industry as a whole, as being warranted both in the nature of responsibility

involved and the caliber of the man chosen for the position. Several of these

higher paid individuals actually have been drafted by the industry at some

financial sacrifice to themselves.

In a large number of instances, where proposed salaries, after investigation,

did not appear warranted, these have been scaled down by National Recovery

Administration as a condition to approval of the budget.
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One outstanding fact in relation to these budgets and National Recovery

Administration handling of them is that they constituted a new venture for many

of the industries. However, the best data available was used in preparing esti-

mates of funds needed. Material scaling down of expenditures and contributions

has resulted as first budgets ran out and new ones were approved.
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Mandatory Contributions to Code Authorities

authority

Executive Order No. 6678, dated April 14, 1934, approved the inclusion of a

provision in a code authorizing a code authority to secure equitable contribution,

by all members of the industry and, if necessary, to institute legal proceedings

therefor in its own name.

The order provides that only members of the industry complying with the code

and contributing to the expenses of its administration shall be entitled to make

use of any emblem or insignia of the National Recovery Administration (exhibit

A).

Administrative Order No. X-86.â€”Administrative procedure designed to carry

out the intent of Executive Order No. 6678 was first approved April 14, 1934.

This procedure was revised by Administrative Order No. X-36, dated May 26,

1934, which is still in effect.

The last-mentioned order provides that a code authority may not demand a

contribution from an industry member until-â€”â–

(1) The code contains a provision whereunder nonpayment of equitable con-

tribution is in violation of the code, or whereunder a legal obligation to pay the

same has been created; and

(2) National Recovery Administration has approved an itemized budget of

such expenses and an equitable basis of contribution thereto.

It also provides that, before the code authority may institute civil suit or before

National Recovery Administration may remove the "blue eagle'', the code author-

ity must have met the requirements stated in paragraphs (1) and (2) above and

further must haveâ€”

(1) Given notice of contribution in substantially the form approved by Nar-

tional Recovery Administration, which, among other things, inform the industry

member of his right to protest payment on stated grounds;

(2) That the member after 30 days after receipt of notice has failed to pay the

amount due; and

(3) That the industry member has not filed protest with the code authority

or National Recovery Administration (exhibit B).

POLICY DETERMINATION

Office memorandum 340 dated February 27, 1935, established the Code Con-

tributions Board. The Code Contributions Board directs the disposition of all

protests against payment of code contributions and all certificates of nonpayment

to code contributions filed in accordance with Administrative Order No. X-36;

except that the authority to deprive industry members of their privileges either

to display or to use the " blue eagle" or National Recovery Administration labels,

or to participate in work financed in whole or in part by Federal funds, or in

appropriate cases of restoring suoh privileges continues under the Compliance

and Enforcement Director (exhibit C).

PROCEDURE

1. Certificates

Certificates of nonpayment of contribution received from code authorities are

checked by the Contributions Section of the Compliance Division forâ€”

(a) The mandatory nature of the assessment provision in each code.

(6) Whether the mandatory assessment amendment was properly noticed.

(c) Whether the code authority has been recognized by the Administration.

(d) Whether the budget and basis of assessment have been approved by the

Administration.

(e) Whether the budget and basis of assessment have been properly noticed.
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(J) Whether the budget and basis of assessment were noticed concurrently

with or subsequent to the mandatory assessment provision.

(g) Whether the "Notice of contribution due" sent by the code authority to

the industry member was in substantial agreement with the approved form.

(h) Termination of exemption granted by paragraph III of Administrative
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Order X-36, by Administrative Order X-78, and Administrative Order X-131.

(Â»') To ascertain if industry member has filed protest.

2. Certificates unaccompanied by protest or where protest has been overruled

If all of the administrative requirements have been met, the contributions

section in cooperation with the code authority and in consultation with the

Deputy Administrator concerned prepares the text of a general letter (exhibit D).

If the general letter does not prove effective in a particular case, steps may be

taken toâ€”

(a) Remove the "blue eagle."

(6) Certify noncompliance to Government purchasing agencies,

(c) Authorize the code authority to bring civil suit.

(a) Removal of "blue eagle."â€”Whenever a code authority has met all adminis-

trative requirements and asks that an industry member's "blue eagle" be re-

moved, the contributions section sends the industry member by registered mail

a letter putting him on notice that his "blue eagle" is in jeopardy and telling him

that if satisfactory arrangements are not made with his code authority within

10 days his "blue eagle" will be removed (exhibit E). If this letter is not effective

another letter directing the surrender of all National Recovery Administrative

insignia to the local postmaster is sent. When the "blue eagle" is removed the

local postmaster, the code authority, the State National Recovery Administra-

tive compliance director and the regional National Recovery Administration

director are informed.

(6) Government contracts.â€”Where certification of the fact of noncompliance

with the contribution provision of a code seems the most effective means of gaining

compliance, all of the steps outlined above for the removal of the "blue eagle"

are followed up to and including the registered letter placing the industry member

on notice that he will be certified to Government purchasing agencies.

(c) Civil suit by code authorities.â€”Here again the industry member is put on

notice by registered mail that the action may be taken against him. Civil suit

may be authorized alone or in conjunction with "blue eagle" removal or with

action relative to Government contracts.

Authorization by the Administration to code authorities to bring civil suit is

required by memorandum of December 20, 1934 (exhibit F).

3. Protests

The "Notice of contribution due" sent by code authorities must inform the

industry member of his right to protest on stated grounds. The grounds for

protest stated in the approved notice are "that the basis of contribution as

approved is unjust as applied to you, or is not being followed in your case, or

that you have already contributed to the expenses of administration of another

code, which other code embraces your principal line of business, and the National

Recovery Administration has not granted any order requiring your contribution

to the expenses of administration of this code, or on any other valid grounds.

Any such protest filed by you must be accompanied by supporting facts.

When a protest is received in the Contributions Section it is examined to

ascertain if it is made pursuant to Administrative Order X-36. Protests alleging

hardship have been held by the Code Contributions Board to come within the

meaning of X-36.

Objections requiring no policy decision such as a statement that a concern was

not in business during the period covered by the assessment, are replied to by the

Contributions Section.

Another group of protests alleging for example that the National Industrial

Recovery Administration or the code is unconstitutional, that the individual did

not sign the code, that the code authority is not representative, or that the code

has not proved a benefit are replied to by the Contibutions Section under state-

ments of policy and authority delegated to the Section by the Code Contributions

Board.

All protests requiring policy decision on the merits of the case are presented

to the Code Contributions Board for determination. The decision of the Board

is carried out by the Contributions Section.
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ACTION TAKEN

Up to the week ended March 2, 1935, 60,651 valid certificates of nonpayment

of contribution were received by the contributions section and 58,665 general

letters (exhibit B) were sent out by the section. "Blue eagles" were removed

from 208 delinquent industry members.
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The letters sent were on behalf of 70 code authorities who had met all admin-

istrative requirements.

RESULTS

Under date of March 4 all code authorities with whom the contributions

section had cooperated were asked to report results within 10 days. Only a

few of these reports are in hand. The following are merely taken from the few

reports we have received:

A. Results of general letter.â€”The National Retail Solid Fuel Code Authority

advises that the 12,600 general letters and small number of "blue eagle" re-

movals have brought in contributions to the extent of approximately $150,000.

The Code Authority for the Graphic Arts Code, A-l, reports that from the

7,000 general letters written by the contributions section 1,000 industry mem-

bers have paid in full and an additional 1,000 have made partial payments.

The Crushed Stone, Sand, and Gravel, and Slag Industries Code Authority

advises that from 1,202 letters sent, 338 firms have paid in full in the amount of

$10,672.82 and 62 firms have paid partially in the amount of $1,441.46.

The Code Authority for the Preserves and Maraschino Cherry Industry ad-

vises that from 78 general letters sent $2,248.20 was received, constituting over

50 percent of the outstanding delinquencies at the time the letter was sent.

B. Results of registered letter.â€”The Retail Lumber and Building Materials

Code Authority reports that it has received payment on delinquent code con-

tributions to the extent of at least $100,000 as a result of the assistance of the

contributions section. This National Code Authority states that early in

November 1934 its local agencies were inadequately financed and as a result code

administration was in jeopardy. Relatively few general letters, 38, were sent to

members of this industry. A larger number of letters informing the industry

members that their "blue eagles" were in jeopardy were sent. The Code Au-

thority reports an improved morale in the organization, an improved compliance

with the substantive provisions of the code, and a number of other benefits.

Commercial Relief Printing (Division A-l of Graphic Arts) reports that the

"blue eagle" letter has obtained the best results. Of 64 sent out recently 20

firms have paid in full and 10 more in part.

Exhibit A

EXECUTIVE ORDER MAKING PROVISION FOR A CLAUSE IN CODES OP PAIR COMPETI-

TION RELATINO TO COLLECTION OF EXPENSES OP CODE ADMINISTRATION

By virtue of and pursuant to the authority vested in me under the provisions

of Title I of the National Industrial Recovery Act of June 16, 1933 (ch. 90, 48

Stat. 195), and in order to effectuate the purposes of said Title, I hereby order

that the following clause or any appropriate modification thereof shall become

effective as a part of any code of fair competition approved under said Title,

upon application therefor (1) pursuant to the provisions of the code relating

to amendments thereto or (2) by one or more trade or industrial associations

or groups truly representative of the trade or industry or subdivision thereof

covered by the code, if the Administrator for Industrial Recovery shall find that

approval by him of such clause is necessary in order to effectuate the policy of

Title I of said Act:

1. It being found necessary, in order to support the administration of this Code

and to maintain the standards of fair competition established by this Code and

to effectuate the policy of the Act, the Code Authority is authorized, subject to

the approval of the Administrator:

(a) To incur such reasonable obligations as are necessary and proper for the

foregoing purposes and to meet such obligations out of funds which may be raised

as hereinafter provided and which shall be held in trust for the purposes of the

Code;

(b) To submit to the Administrator for his approval, subject to such notice

and opportunity to be heard as he may deem necessary, (1) an itemized budget of
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its estimated expenses for the foregoing purposes, and (2) an equitable basis upon

which the funds necessary to support such budget shall be contributed by members

of the Industry;

(c) After such budget and basis of contribution have been approved by the

Administrator, to determine and secure equitable contribution as above set forth
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by all such members of the Industry, and to that end, if necessary, to institute

legal proceedings therefor in its own name.

2. Only members of the Industry complying with the Code and contributing

to the expenses of its administration as provided in Section 1 hereof shall be en-

titled to participate in the selection of the members of the Code Authority or to

receive the benefit of its voluntary activities or to make use of any emblem or

insignia of the National Recovery Administration.

Franklin D. Roosevelt.

Approval recommended:

Hugh S. Johnson,

Administrator.

By G. A. Lynch,

Administrative Officer.

The White House, April H, 1984.

(No. 6678)

Exhibit B

ADMINISTRATIVE ORDER NO. X-03, GOVERNING COLLECTION OK EXPENSES OF

CODE ADMINISTRATION

By virtue of the authority vested in me under title I of the National Industrial

Recovery Act and to supplement Executive Order No. 6678, dated April 14, 1934,

I hereby prescribe the following regulations and grant the following exemptions,

viz:

I. In no case hereafter shall any code authority, directly or through a trade

association or other agency, request or demand from any member of a trade or

industry, a contribution to its expenses of code administration in a manner which

stateB or implies that such payment is compulsory under the code unlessâ€”

(1) The code contains a provision whereunder nonpayment of such equitable

contribution is in violation of the code, or whereunder a legal obligation to pay

the same has been created; and

(2) The Administrator has approved an itemized budget of such expenes and

an equitable basis of contribution thereto.

II. No code authority shall hereafter institute or cause to be instituted any

legal proceedings in respect of the nonpayment of any such equitable contribution

unless the requirements of subparagraphs (1) and (2) of the preceding paragraph

I have been met, and unless the code authority or its duly authorized agency shall

have certified to National Recoverv Administration, in substantially the form

attached hereto and designated "Certificate of nonpayment of contribution",

as follows:

(1) That it has given such member notice of contribution due in substantially

the form attached hereto and designated "Notice of contribution due."

(2) That such member after 30 days after receipt of notice has failed to pay

the amount due as specified therein.

(3) That Buch member has not filed with such authorized agency or with the

national code authority within 15 days from the receipt of the notice, a protest

against the contribution on any of the grounds set forth in said "Notice of con-

tribution due" given such member and that it has been informed by National

Recovery Administration that no such protest has been filed with National

Recovery Administration within such period, or that any such protest, if filed,

has been overruled by National Recovery Administration.

III. Pending determinations by National Recovery Administration with

respect to specific codes upon cause shown by a code authority or otherwise,

every member of a trade or industry is hereby exempted from any obligation to

contribute to the expenses of administration of any code or codes other than the

code for thÂ° trade or industry which embraces his principal line of business, pro-

vided that he shall submit such information and comply with such regulations

with respect to such exemption as National Recovery Administration may require

or prescribe.
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IV. No member of a trade or industry shall be deprived of the right to display

a "blue eagle" because of nonpayment of his equitable contribution to expenses

cf code administration, unless the requirements of subparagraph (1) and (2) of

paragraph I of this order have been met, and unless National Recovery Adminis-

tration shall determine that the procedure outlined in subparagraphs (1), (2), and
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(3) of paragraph II has been sufficiently complied with.

V. Nothing in this order shall invalidate any contribution heretofore made by

any member of a trade or industry to the expenses of administration of any code.

VI. Administrative Order No. X-20, dated April 14, 1934, and entitled "Regu-

lations Governing Collection of Expenses of Code Administration" is hereby

rescinded.

Hugh S. Johnson,

Administrator for Industrial Recovery.

Washington, D. C, May SB, 1984.

(Date)

To: Compliance Division, National Recovery Administration, Washington, D. C.

CERTIFICATE OF NONPAYMENT OF CONTRIBUTION

Code

The undersigned certifies thatâ€”

1. The respondent

(Name and address)

is subject to the Code for the

Trade/Industry.

2. The undersigned is the agency authorized pursuant to such code to collect

contributions from the respondent to expenses of administration of the above

code.

3. On , 1934, the undersigned gave to the above-named

respondent notice of contribution due, a copy of which notice is attached hereto,

by (here indicate manner of giving notice, whether by mail, personal service, or

otherwise).

4. The respondent after 30 days from receipt of such notice haB failed to pay

the amount due as required in such notice.

5. (a) The respondent has not within 15 days of the receipt of the notice filed

with the undersigned or with the National Code Authority a protest against the

contribution on any of the grounds set forth in the attached copy of notice, and

the undersigned has been informed by National Recovery Administration that

no such protest has been filed with National Recovery Administration within

such period; or

(6) If such protest has been filed, such protest has been overruled by National

Recovery Administration.

(Signature)

(Address)

(Title)
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(Name and address of national code authority)

(Name and address of authorized agency)

(Date of notice sent)

To: ...

(Name of member)
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NOTICE OF CONTRIBUTION DUE

CODE

1. The Administrator for Industrial Recovery has approved the plan for

budget and equitable basis for contribution submitted by the code authority of

the trade/industry. Such approved basis of contribution

and the pertinent code provisions are set forth on the reverse side of this notice.

Copies of said budget are available at the office of the undersigned agency.

2. Upon such basis the amount of your contribution to such expenses is

$ . (In lieu of the foregoing there may be inserted here the method by

which the contribution of the individual member of the industry should be

calculated.)

3. Your contribution is due and payable upon receipt of this notice. Your

attention is called to the fact that failure to make payment thereof within thirty

(30) days renders you liable to appropriate legal proceedings.

4. Your attention is further called to the fact that you have the right to file a

protest against the payment of such contribution with the undersigned agency or

with the national code authority or with the contribution section of the Com-

pliance Division, National Recovery Administration, Washington, D. C, at any

time within fifteen (15) days from the receipt of this notice. Such protest may

be on the ground that the basis of contribution as approved is unjust as applied

to you, or is not being followed in your case, or that you have already contributed

to the expenses of administration of another code, which other code embraces

your principal line of business, and National Recovery Administration, has not

granted any order requiring your contribution to the expenses of administration

of this code, or on any other valid ground. Any such protest filed by you must

be accompanied by supporting facts.

(Authorized agency)

(Or appropriate official and title)

(Address)

Exhibit C

OFFICE MEMORANDUM NO. 840 FEBRUARY 27, 1935, CODE CONTRIBUTIONS BOARD

1. The Code Contributions Board is hereby established.

2. Membership:

The Code Contributions Board will consist of three members as follows:

(a) The Code Administration Director, or whom he may appoint, chairman.

(b) The Assistant to the Administrative Officer in charge of budgets and bases

of assessment, or whom he may appoint.

(c) The Chief of the Compliance Division, or whom he may appoint.

3. Functions:

The Code Contributions Board will be responsible for and will direct the dis-

position of all protests against payment of code contributions and all certificates

of nonpayment of code contributions filed in accordance with Administrative

Order No. X-36; except that the authority to deprive industry members of their

privileges either to display or use the ''blue eagle" or National Recovery Admin-

istration labels, or to participate in work financed in whole or in part by Federal

funds, or in appropriate cases of restoring such privileges, will continue under the

Compliance and Enforcement Director.

By direction of the National Industrial Recovery Board:

W. A. Harriman, Administrative Officer.

1 Note.â€”The substance of this memorandum will be incorporated in the National Recovery Adminis-

tration Office Manual under "Organisationâ€”NBAâ€”Part 1â€”2000" when released in office manual form.
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Exhibit D

GENERAL LETTER

Date...- â€”

Gentlemen: The National Code Authority for the Commercial Fixture

Industry has certified to this Division your failure to remit your equitable
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contribution toward the cost of administering this code.

It appears from an examination of our records that your code authority has

complied with the requirements of the several administrative orders relating to

the collection of contributions, which, under the provisions of your code (art. VI,

sec. 10, Par. (/), as amended) are mandatory upon all members of the industry.

You will realize that your national code authority and the several regional

agencies now being established throughout the country can give an efficient

administration of the code only if you, in turn, give your prompt and adequate

financial support.

Many members of your industry have already contributed their share to the

cost of code administration. It is only fair that this cost should be borne equally

by all members. To accomplish this end, the Administration is ready to assist

the code authority in collecting from any who have not as yet contributed.

We are directing your attention to this matter and withholding action for the

time being in the belief that you desire to cooperate and that you will promptly

send your check for the amount due to the national code authority at 1620

South Forty-ninth Street, Philadelphia, Pa.

Very truly yours,

Compliance Division,

By W. M. Galvin.

(Note.â€”This letter, with the variations attached, represents the only approved

form used by National Reooverv Administration.)

Gentlemen: The National Code Authority for Daily and Non-Metropolitan

Newspapers and your regional agency cannot give you efficient code administra-

tion unless you, in turn, give them prompt and adequate financial support.

To assure such support, the members of this industry added a mandatory con-

tribution provision to the code, by an amendment which clearly established a

legal obligation on the part of each member to pay a fair share of the cost of

administration. The budget and basis of contribution were approved, however,

prior to the inclusion of the amendment, and this administration considered that

in fairness to all concerned an opportunity to file objections either to the amount

of the budget or the basis on which it was to be raised, should be given at a time

subsequent, rather than prior to the mandatory amendment.

Accordingly the budget and basis of contribution were renoticed to the indus-

try, and no objections, requiring alternation of either, having been received,

administrative order 287-396, dated November 30, 1934, became effective

December 12, 1934. This order constitutes a reapproval of the original budget

and basis of contribution, and the administration is now prepared to assist the

code authority in collecting this budget.

Quite clearly, the maximum benefits of self-government as provided for in

your code can only be obtained if your regional agency and national code authority

are able to concentrate on industry problems. Any delinquency requires time

and attention which could otherwise be devoted to giving you a more efficient

administration of the code.

May we count on you to take care of your contribution by January 15? Your

regional agency's full address is

Very truly yours,

Compliance Division,

By W. M. Galvin.

January 22, 1935.

P. J. Johnson,

Elizabeth, A'. J.

Gentlemen: The National Code Authority for the Wiping Cloth Industry

has certified to this Division your failure to remit your equitable contribution

toward the cost of administering this code.

It appears from an examination of our records that your code authority has

complied with the requirements of the several administrative orders relating to
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the collection of contribution which, under the provisions of your code (art. VI,

sec. 5) as amended, are mandatory upon all members of the industry.

You will realize that your national code authority and the several regional

agencies now being established throughout the country can give an efficient

administration of the code only if you, in turn, give your prompt and adequate
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financial support.

Many members of your industry have already contributed their share to the

cost of code administration. It is only fair that this obligation should be borne

equitably by all members. To accomplish this end, the administration is ready

to assist the code authority in collecting from any who have not as yet contributed.

We are directing your attention to this matter and withholding action for the

time being in the belief that you desire to cooperate and that you will promptly

send your check for the amount due to the National Code Authority at 32 West

Randolph Street, Chicago, 111.

Very truly yours,

Compliance Division.

By W. M. Galvin.

HANDBAG FRAME MANUFACTURING

Gentlemen: The National Code Authority for the Handbag Frame Manu-

facturing Industry has certified to this Division that you have neither paid your

equitable contribution, computed on the basis of one-half (%) of 1 percent (1%)

of your net sales for 1934, payable weekly, toward the cost of administering the

code, nor have you filed any protest against such payment in accordance with the

terms of paragraph 4 of the notice of contribution due, sent you by the code

authority.

The provisions of your code (art. IV, sec. 5) create a legal obligation on the

part of each member of the industry to contribute his equitable share to the cost

of code administration.

You will realize that your national code authority can give you an efficient

administration of the code only if you, in turn, give you prompt and adequate

financial support. Most of the members of your industry have already done

this, and it is only fair that the remainder similarly contribute.

To accomplish this result, the administration is prepared, if necessary, to

deprive delinquents of "blue eagle" privileges and to authorize the code au-

thority to institute civil proceedings for the amount due.

We are directing your attention to this matter and withholding any action

until February 1, 1935, in the belief that you will desire to cooperate with your

code authority, and that you will either send your check for the amount due or

make some satisfactory arrangement for payment of same with your code au-

thority at 291 Broadway, New York, N. Y.

Very truly yours,

Compliance Division,

By W. M. Galvin.

January 9, 1935.

Printert of Geo. L. Clapp,

Framingham, Mass.

Gentlemen: The Code Authority for the Commerical Relief Printing Indus-

try reports that you have not paid your share of the cost of code administration.

The code authority informs us that you were sent notice of this obligation more

than 30 days ago, that you were given an opportunity to protest if you felt the

contribution was unfair or unjustified, and that no such protest was filed.

Your code authority is responsible for the proper administration of the code

for your industry, which provides, in substance, that the code authority shall

obtain equitable contributions from all establishments under the code and may,

if necessary, institute legal proceedings to do so. Your code cannot be of maxi-

mum benefit to you unless you, along with the other members of the industry,

pay your share of the cost.

In the belief that you will send your contribution to your code authority

promptly, both the Administration and the code authority are withholding any

further action for 10 days.

Sincerely,

W. M. Galvin, Compliance Division.
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(Date)

Name of Company,

Address.

Gentlemen: The Code Authority of the Fabricated Metal Products Manu-

facturing and Metal Finishing and Metal Coating Industry, 729 Fifteenth Street,
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NW., Washington, D. C, reports that you have not paid your share of the cost

of code administration. This agency further informs us that you were sent

notice of this obligation more than 30 days ago, that you were given an oppor-

tunity to protest if you felt the contribution was unfair or unjustified, and that

no such protest was received by it.

Your code authority is responsible for the proper administration of the code

for your industry, which provides, in substance, that the code authority shall

obtain equitable contributions from all establishments under the code and may,

if necessary, institute legal proceedings to do so. Your code cannot be of maxi-

mum benefit to you unless you, along with the other members of the industry,

pay your share of the cost.

It sl/ould be clearly understood that failure to pay this code-authoritv contri-

bution constitutes a violation of the code, and when such assessments nave not

been paid, you cannot in entering into contracts with the United States Govern-

ment truthfully sign the certificate of compliance required with these contracts

indicating that you are in full compliance with this code.

The privilege of using National Recovery Administration insignia is contingent

upon compliance with your code and may be withdrawn upon administrative

finding of noncompliance.

In the belief that you will send your contribution to your code authority

promptly, the administration is withholding any further action for the time

being.

Sincerely,

Compliance Division,

By W. M. Galvin.

Exhibit E

REGISTERED LETTER

(Date)

Name of Company,

Address.

Gentlemen: The Regional Code Authority for the Commercial Relief Printing

Industry _-, reports that you have not paid your

(Address)

share of the cost of administration of the Graphic Arts Code. You were sent

notice of this obligation more than 30 days ago, you were given an opportunity

to protest if you felt the contribution was unfair or unjustified, and you received

notice from this Administration that the code authority may, if necessary, under

the code institute legal proceedings to obtain equitable contributions from all

establishments.

Action in your case was withheld for 10 days by both your code authority and

the Administration in the belief that you would send in your contribution.

We must advise that if by , vou have not paid vour

(Date)

equitable share in the administration of the code, as duly levied by your code

authority, or unless you have made satisfactory arrangements with your code

authority for such payment, the Administration will forthwith remove your

"blue eagle", will certify to your code authority and to agencies disbursing Federal

funds, that you are not in compliance with the code of your industry, and will

authorize appropriate civil proceedings.

Very truly yours,

Compliance Division.

By W. M. Galvin.

Registered mail, return receipt requested.
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"BLUE EAGLE" REMOVAL LETTER

Gentlemen: Bv registered letter on this administration advised

(Date)

you of the complaint against you for your failure to pay your equitable contribu-

tion to the costs of administering the , to which you are
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(Code)

subject. In that letter you were informed that if you failed to comply with the

code in this respect, you would be deprived of your right to display the "blue

eagle."

We have received no explanation of your failure to pay your fair share of the

expense of administering the above-mentioned code, after due demand by the

code authority.

Because of your failure to pay your equitable contribution to the expense of

administering this code, you are hereby deprived of the right to display any "blue

eagle," and you will hereafter refrain from using any "blue eagle or any other

National Recovery Administration insignia in any manner whatsoever. You are

directed to surrender immediately to your postmaster all "blue eagles" in your

possession.

This administration and the code authority will no longer certify to agencies

disbursing Federal funds that you are in compliance with the above-named code.

By Direction of Compliance and Enforcement Director,

L. J. Martin, Chief Compliance Division.

Registered mail, return receipt requested.

LETTER TO STATE DIRECTOR A*ND CODE AUTHORITY

Dear Sir: The attached letter , has been sent to

(Date)

(Company and address)

The Administration has found that the respondent is in violation of the con-

tribution provisions of the Graphic Arts Code.

After an administrative finding of noncompliance the privilege of using Na-

tional Recovery Administration insignia has been withdrawn, and this company

has been directed to surrender all National Recovery Administration insignia

in its possession to the postmaster at This Ad-

(City.)

ministration and the code authority are no longer in a position to certify to

agencies disbursing Federal funds that the company listed above is in compliance

with its code.

You are authorized to give such publicity to this action as you deem appro-

priate.

Very truly yours,

Compliance Division.

By W. M. Galvin.

(Enclosure.)

Postmaster,

Address.

Dear Sir: The Administration has found that the

(Company and address.)

is in violation of the contribution provisions of the ,

(Code).

and has directed this company to surrender its "blue eagle" insignia to you.

Will you please advise this office within 10 days what action is taken by the

above-named concern toward surrendering its "blue eagle" insignia to you, but

be careful to do nothing yourself toward getting it back?

Very truly yours,

Compliance Division.

By W. M. Galvtn.
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Exhibit F

National Recovery Administration,

Washington, D. C, December SO, 1934.

To all code authorities:

This will supplement the letter to all Code Authorities of October 11, 1934,
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regarding litigation by or against you. That letter should not be construed as

in any way relaxing the regulations contained in part III of Bulletin No. 7 (Manual

for the Adjustment of Complaints) requiring Code Authorities to obtain the

express prior approval of National Recovery Administration before initiating

litigation. Such approval is still required. It is the purpose of this letter to

set forth the procedure which should followed in obtaining approval.

In States having State acts adopting the Federal codes, the approval of the

State National Recovery Administration Compliance Director must be obtained

by the Code Authority before it institutes legal proceedings or recommends to

the State Authorities the institution of such proceedings. As soon as a proceed-

ing is instituted in a State court, a notice to this effect must be sent to the State

Director, to the Coordinating Branch of the Compliance Division, and to the

Litigation Division. A form for this notice is attached.

National Recovery Administration is undertaking the direction of the early

litigation on contributions to Code Authorities, so that the first cases may be

ones in which the facts are clear and all National Recovery Administration pro-

cedural requirements have been complied with in order that we may obtain

prompt action in court. Therefore, until further notice, approval of suits to

enforce payment of contributions must be obtained from the Contribution Sec-

tion, Compliance Division, in Washington. More detailed information on the

procedure to be followed will be sent you shortly.

Code Authorities are permitted by Administrative Order X-14 to refer unad-

justed cases in which there is substantial evidence of a deliberate violation to

the appropriate district attorney of the United States through the State National

Recovery Administration Compliance Director for the State in which the appro-

priate district court is located. Your attention is called to the fact that this

order requires the State Director to send to Washington a complete transcript

of the record of the case in duplicate. Action on these cases will be facilitated

if the Code Authority will assist the State Director in the preparation of these

copies.

National Industrial Recovery Board,

W. A. Harriman, Administrative Officer.

This copy for ........

(Litigation Division, Coordinating Branch, State Director)

FORM VI A CASES REFERRED TO STATE COURTS

Code

State legal action instituted Name of court

Form of legal action instituted

Status of case at time notice sent (state briefly what action if any has been taken

since the case instituted)

Name of code agency by which action was taken 1

Name of person to whom inquiries on this case should be directed

Name of plaintiff

Name of defendant

Address of defendant

Name of attorney if any for code agency â€”

Nature of violation: (State briefly the nature of the violation, and cite the specific

section of the code violated.)

1 If a local code authority, give name of region or city.
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memorandum

January 23, 1935.

To: W. A. Harriman, administrative officer.

From: H. S. Brown, assistant to the administrative officer.

Subject: Multiple secretaries, attorneys, and accountants for code authorities.
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A study has been made of the various phases of the problem confronting the

administration in supervising the management of code authorities by indviduals

or organizations interested in the administration of more than one code authority.

A consideration of the statistical analysis and economic study attached hereto,

indicates the complexity of the problem. Briefly stated, the following premises

have been established:

1. It is difficult to weigh the economic advantages against the disadvantages

in considering the multiple activities of code authority officials and employees.

2. No tangible proof of malfeasance in office or improper practices have

developed.

3. Multiple code authority executives have been required to protect themselves

from criticism by National Recovery Administration officials, and have furnished

all information to the National Recovery Administration that has been required.

4. The National Recovery Administration is instituting an unusual precedent

in requiring certain professional organizations to itemize their fees.

At the present time the Administration, in most instances, is requiring that

each multiple executive submit the following information:

(a) An agreement substantially in the form of the letter addressed to Mr.

Marshall, attached hereto.

(b) A formal employment agreement as executed between a code authority

and its agents in accordance with the form attached hereto.

(c) The submission of a list of salaries of employees, analysis of office expenses

in order to itemize the amount of the fee in accordance with normal budgetary

expenditures.

The present procedure was inaugurated as the result of a memorandum sub-

mitted by Mr. Blackwell Smith on August 1, 1934, wherein he stated:

"There is no technical reason against having any number of code authorities

allocating to a single outside organization the administration of the entire

budgetary funds of each code authority involved. The code authority still

remains responsible for the proper carrying out of the delegation. However,

potentialities of abuse in such situations require the greatest care on the part

of the delegated organization."

It appears, from the consideration of the attached data and factors mentioned,

that the Administration has set up all necessary safeguards against potential

abuse of the multiple secretary relationship. The agreement submitted by the

individual is so binding that the Administration may investigate conditions with

the slightest provocation.

The only alternative to the continuation of the present method of procedure

would be the establishment of a definite ruling that multiple activities will not

be permitted. The facts do not appear to justify the adoption of such a drastic

policy at the present time.

H. S. Brown,

Assistant to the Administrative Officer.

memorandum

January 17, 1935.

To: H. S. Brown, assistant to the Administrative Officer.

From: J. D. Kershner, Code Authorities Accounts Section.

Subject: Multiple Secretaries, Attorneys, and Accountants for Code Authorities.

A problem confronting the administration in supervising the management of

code authorities and in checking the administration of the various code authorities

is the multiple activities of secretaries, attorneys, and accountants.

These individuals are specialists who present themselves to code authorities as

experts in the supervising of code-authority activities in their specialized fields.

In order to clarify a consideration of the problems involved, it might be well to

define the nature of the activities of the various individuals under consideration.

These definitions are as follows:

INVESTIGATION OF NATIONAL, RECOVERY ADMINISTRATION 2359

I. MULTIPLE SECRETARIES

A multiple secretary is an individual or organization specializing in acting as

the administrative agency or rather the secretariat of more than one code au-

thority. The extent of the responsibility of the various individuals and organiza-

tions varies with the type of arrangements made between the individuals or
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organizations and the code authorities. Some organizations control the entire

budgetary funds of the code authorities, whereas other organizations are paid a

flat fee by a code authority in order to carry on certain well-known and defined

activities in the name of the code authority.

2. MULTIPLE ATTORNEYS

A multiple attorney is one who acts as counsel to more than one code authority,

or who acts as counsel for members of an industry, a trade association of the same

industry, and the code authority for the same industry. The extent of the interest

in the activity of the code authority differs with the contract or arrangement made

with the counsel. Some multiple counsel are simply retained on a contingent

basis, to be used if needed, whereas others are held on a flat retainer fee by many

code authorities.

3. MULTIPLE ACCOUNTANTS

A multiple accountant is one who is acting as the confidential agent, the statis-

tical section, or as investigator for more than one code authority. Again, the

extent of the activities of the accountant is governed by the arrangement made

between the accountant and the code authority.

4. COMBINATION ARRANGEMENTS

In addition to the relatively well-defined activities of the three groups mentioned

above, there are many individuals who combine the activities of one or more

groups. For example, there are individuals or organizations who act for one code

authority as counsel and act as secretary of another; and there are other organiza-

tions that may act as secretary of one code authority and the accounting agency of

the other.

In considering the budgets and bases of contribution submitted by the various

code authorities for approval, we have been able to find certain advantages and

disadvantages in these multiple arrangements. Before giving any specific in-

stances of the cases in point, a brief discussion will be made of the general ad-

vantages and disadvantages of the various types of multiple arrangements.

I. MULTIPLE SECRETARIES

(a) Advantages

1. Cost of administration: Industries frequently find it less expensive to

engage the services of an organization or of a professional secretary than to

retain a complete organization of their own. In small industries, particularly, it is

difficult to maintain a large or efficient organization with the funds available.

Code authorities are able to make an arrangement with a professional organiza-

tion whereby part of the time of experienced executives is devoted to the adminis-

tration of the code.

2. Knowledge of the National Recovery Administration requirements: Due to

the fact that the employees of a professional organization are in frequent contact

with the National Recovery Administration officials, and because the adminis-

trative problems of many codes require a thorough knowledge of National

Recovery Administration routine, these individuals have a complete knowledge

of all orders issued by the National Recovery Administration, all interpretations

of these orders and are generally more expert in conducting negotiations with

National Recovery Administration regarding industry problems.

3. Personnel: The professional multiple secretary is usually an experienced

executive, and quite frequently, an experienced trade association man. The

organization employed by the multiple secretary is frequently of a high type.

Code authorities frequently find it better to retain one-quarter of the services of

of $12,000 man than it would be to employ the full-time services of a $3,000 man.

The multiple secretary usually has some power as a speaker, and is able to give

more prestige to a code authority than a man retained as secretary of a small

code authority at a low salary.
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4. Administration: The routine administration of codes under jurisdiction of

multiple secretaries is almost uniformly good. Correspondence is efficiently and

promptly handled, and all requests from National Recovery Administration are

usually satisfactorily answered with a minimum of delay. It is not infrequent

that a request for information regarding one code administered by a multiple
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secretary will be answered in detail regarding al! codes under his administration.

5. Interest in success of National Recovery Administration: Due to the fact that

the continuation of the term of employment depends entirely upon the success

in administering the code and the success of National Recovery Administration

itself, these multiple secretaries are usually enthusiastic supporters of the National

Recovery Administration program. Officers of a code authority, who are em-

ployed by only one industry, frequently are former secretaries of trade associations

or promiment executives in the industry, and they therefore are likely to be more

interested in the particular problems of the industry than in the general success

of the National Recovery Administration program.

6. Code consolidations: Multiple secretaries frequently administer codes for

related branches of the same large industry. Individual codes were granted

these small branches of the large industries due to the insistence of the members

of these industries. Members of these small industries will be brought together

in the office of the multiple secretary and may eventually determine to consolidate

under one code.

(6) Disadvantages

1. Industry problems: The multiple secretary is usually entirely unfamiliar

with the specialized problem of any industry. He may not be familiar with the

peculiar processes in an industry, or the competitive conditions between the

members of the industry.

2. Negotiations: Multiple secretaries usually have a thorough knowledge of

National Recovery Administration routine and procedure. This knowledge

may easily be used in seeking loopholes in the exact compliance with National

Recovery Administration instructions, in order to carry on activities not properly

allocatable as code authority activities. From an industry standpoint, this

disadvantage might well be listed as an advantage. It is the duty of National

Recovery Administration officials to guard against such action, so this possibly

is not a very strong objection.

3. Racketeering: There is room for considerable abuse in the multiple secre-

tary relationship. Individuals may hold themselves out as having certain con-

tacts with National Recovery Administration that are of value to industry.

They may sell their services on the assumption that they will be able to obtain

advantageous decisions in National Recovery Administration for the industry.

It is also possible that certain individuals, possessing strong sales ability, will be

able to sell inferior services to a code authority. It is also possible that these

individuals are actual or potential racketeers, using their control over industry

groups for their own profit, having no interest whatever in the success of the

National Recovery Administration program or the proper solution to industry's

problems. This possibility is the one most feared in National Recovery Admin-

istration, and the one most difficult to guard against. In discussing industry

problems with code authority secretaries, it is very difficult to judge whether or

not an individual is sincere in his efforts or is simply "going through motions"

in order to earn a fee.

4. Compliance: One of the advantages listed was the efficiency of the routine

administration of codes by multiple secretaries. Due to the fact that multiple

secretaries are not familiar with the specific problems of industry, the major

problems of compliance and code administration may be ignored or poorly

administered. It is very difficult to check upon this disadvantage, due to the

fact that compliance problems vary so greatly as between codes, and the fact that

a particular code has poor compliance is no indication that the administration Is

poor. Conversely, good compliance is notâ€”on its faceâ€”an indication of good

administration.

5. Profits: It is difficult to check upon the reasonableness of fees charged by

multiple secretaries. A multiple secretary may contract to furnish the adminis-

trative services for a flat fee of, for example, $10,000 per year. The considera-

tion for the fee is the complete, prompt, and efficient administration of the code

for the Code authority. All employees of the multiple secretary would devote

part of their time to the administration of the code. On occasion, we have found

that a $20 employee of a multiple secretary would be engaged upon the work of

five codes, with a charge of $10 per week against each of the codes. Obviously,

the multiple secretary was obtaining a gross income of $50 per week from the

services of these employees. Items such as rent may easily be overcharged
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against the various code authorities involved. The fee of the secretary, as an

individual, is based upon his devoting a flat percentage of his time to administra-

tion of the code. We have one secretary who has accounted for one and one-half

times his time in computing his fees for various code authorities. The difficulty

in examining the fees of code authority multiple secretaries is in the fact that
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many of the fees seem small on their face, and the necessity for the fees or the

reasonableness of the fees, is based entirely upon the quality of administration of

the code obtained by the code authority. This office has no way to investigate

into the quality of administration.

Cartelization: Certain professional organizations have been professional trade

association management engineers for years. These organizations have main-

tained strong trade associations in certain industries. Industry members of these

cartelized trade associations have benefited to the detriment of the nonmembers

of the association. The professional organizations, in administering the code for

the industry affected, usually overemphasize the importance of administering the

price provisions and the fair trade practice provisions of the code, and pay little

or no attention to the administration of the wage and hour provisions. The re-

porting phases of code administration and the price control phases of code admin-

istration are very efficiently administered. The difficulty in checking or watching

the administration of such an organization is in the fact that code provisions are

usually worded in very general language. The amount of stress to be laid in

enforcing any particular code provision depends almost entirely upon the ideas of

a code authority.

7. Code consolidation: One of the advantages listed for the multipled secretary

arrangement was a possible consolidation of codes administered by a single multi-

ple secretary. If, however, codes for different industries arc administered by one

multiple secretary, instead of codes for related branches of the same industry, then

the multiple secretary will usually negotiate as long as possible in order to retain

the administrative functions of the code. It is to the advantage of the multiple

secretary, in nonrelated industries, to have as many codes in existence as possible,

so that the total of the fees to be charged may be larger.

II. MULTIPLE LEGAL COUNSEL

(a) Advantages

1. Knowledge of orders: The larger firms of multiple counsel usually employ

one or more individuals as research men or librarians who devote a major part of

their time in familiarizing themselves with the various orders, interpretations,

rulings, etc., as issued by the National Recovery Administration. These legal

advisers, therefore, are usually able to keep code authority operations within the

scope of code authority powers.

2. Knowledge of routine. Multiple legal advisers are familiar with the vari-

ous steps to be taken by code authorities before compliance activity can be taken,

etc. Code authorities advised by multiple counsel frequently have more actual

compliance decisions in court than do code authorities advised by a single

counsel.

3. Caliber of counsel: Most multiple legal counsel are men of wide experience,

and having large practices, they are usually individuals who have been receiving

large fees for their services for many years. Their knowledge of administrative

law is usually more complete than that of other counsel, and the code authorities

benefit accordingly.

(b) Disadvantages

1. Political: Certain well-known legal firms, at present interested in code

advice, on a multiple scale, are well-known members of political groups in opposi-

tion to the present policies of the administration. The negotiating methods used

by these individuals are usually an implied or stated threat to "upset the apple

cart" if the specific request of the industry group is not granted.

2. Industry connections: Certain multiple legal advisers are acting as counsel

for trade associations and individual members of industry. In any conflict of

opinion as to whether the individual should represent the member of the industry

or the code authority, the code authority may possibly suffer, due to the fact

that the counsel's main income comes from the industry member rather than from

the code authority. In at least one case, the statement has been made that

partners of the same law firm represented both the code authority and the industry

member in a compliance case.

3. Semiracketeering: Certain counsel, located in Washington, purport to be

experts on National Recovery Administration problems. They become the

119782â€”35â€”pt 6 38
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Washington representatives of the code authorities. They render an information

and reporting service to code authorities, for which they receive a flat fee. This

service is little more than a digest of the various orders and rulings issued by

National Recovery Administration daily.

III. MULTIPLE ACCOUNTANTS
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(a) It is not necessary tp comment in detail upon the advantages and dis-

advantages of this particular arrangement, due to the fact that the accountant

usually has no control over the administration of a code. In most cases the

statistical functions of a code authority, or the accounting section of a code

authority, has been turned over to a professional accounting firm. In addition,

accounting firms are frequently appointed as the confidential agents of code

authorities in collecting industry statistics. There is practically no opportunity

for the influence of code authority activity in this relationship.

IV. GENERAL

At the present time there are more than 50 individual partnerships or corpora-

tions serving two or more code authorities in one of the above capacities. One

firm is now serving more than 20 code authorities in the capacity of executive

secretary, and many firms are serving five or more code authorities. A preliminary

study of the situation shows that about 176 code authorities are being adminis-

tered or assisted by one of the 50 multiple organizations mentioned.

A typical case of the problems involved in considering multiple secretaries is

that of Mr. George J. Lincoln, Jr., of Philadelphia, who is acting as executive

secretary or manager for the following code authorities, with a total personal

income of $39,000 per year, to wit:

(1) Paper disc milk bottle cap industry: Salary of $9,000 per year, as

executive secretary for one-sixth of his time.

(2) Cylindrical liquid type paper container industry: Salary of $9,000 per

year as executive secretary, for one-third of his time.

(3) Sanitary milk bottle closure industry: Salary of $6,000 per year as

manager, for one-sixth of his time.

(4) Paper napkin division of the paper and pulp industry: Salary of $9,000

per year as executive secretary, for one-sixth of his time.

(5) Crepe paper division of the paper and pulp industry: Salary of $6,000

as manager, for one-sixth of his time.

In addition to the above code functions, he also directs the activities of the

National Association of Drinking Straw Manufacturers at a yearly compensation

of $9,000. This salary brings his total remuneration for these functions to

$48,000 per year. You will note that the first five functions have taken up all of

his time, leaving no available time for the administration of the National Asso-

ciation of Drinking Straw Manufacturers. In addition to the duties mentioned,

we understand that Mr. Lincoln is negotiating to become the executive secretary

of another code authority at an annual compensation of $6,000, which will

bring his total income to $54,000 per year.

Mr. Lincoln is a man of broad experience and knowledge. He has been accus-

tomed to earning large fees for his services. The considerations before mentioned

as advantages and disadvantages of such a relationship must be taken into account

before judging whether or not the National Recovery Administration should place

its stamp of approval upon the arrangement. Mr." Lincoln has been required to

submit the standard form of letter, a copy of which is attached. In this letter

he agrees to submit certain information and agrees to open his personal books for

the inspection of National Recovery Administration officials. He also agrees to

submit written agreements for the code authorities, as you will note. In addition

to this agreement, he was required to submit additional break-down of his fees

and activities, which information was used as a basis for the writing of this

report.

The case mentioned above is given only as an example of the type of decision

that is required in considering the problem of multiple secretaries. It is under-

stood that in accordance with the memorandum issued by Mr. Blackwell Smith,

the individual code authorities are primarily responsible for the administration

of the codes. If the agent, as retained by the code authority, is inefficient or

careless, the responsibility rests with the actual members of the code authorities.

The crux of the entire situation is to determine the point where the National

Recovery Administration should enter into and consider agreements made

between code authorities and individuals they retain.
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o

Multiple secretaries and codes affected

I' Before code indicates budget not officially approved, information not Included]

Budget period

Amount of

budget

Amount of

fee

Annual

budget

Equivalent!

fee

Nature of services rendered

W. 1. TAHKER

96. Bull and polishing wheel

Do

97. Buffing and polishing compositionâ€”

Do

226. Light sewing, comfortable division _ _

â€¢ Do

226. Light sewing, mattress cover division

226. Light sewing, quiltiDg division

212. Drapery and upholstery trimming. ..

â€¢ Do

40. Electric storage and wet primary

buttery.

98. Fire extinguishing appliance

â€¢ Do

493. Industrial oil burning equipment

315. Industrial safety equipment

â€¢ Do

509. Marine equipment manufacturing ..

108. Motor Are apparatus manufacturing..

7H. Nottingham lace curtain

'79. Novelty curtain, draperies

454. Optical retail

84-V-l. Perforating manufacturing

283. Ready-made furniture slip cover

manufacturing.

489. Safety razor and safety razor blade

â€¢313. Steel wool

314. Textile print roller engraving

471. Trailer manufacturing

380. Used textile machinery, etc.

July 1, 1934-Dec. 31, 1934 (6 months)

Jan. 1, 1935-June 30, 1935 (6 months)

July 1,1934-Dec. 31,1934 (6 months)

Jan. 1, 1935-June 30, 1935 (6 months)

Feb. 2, 1934-Feb. 2, 1935 (12 months)

Feb. 2, 1935-Feb. 1, 1936 (12 months)

Feb. 2,1934-Dec. 31, 1934 (11 months)

Feb. 2, 1934-Feb. 2, 1935 (12 months)

Jan. 1, 1934-Dec. 31, 1934 (12 months)

jBn. 1,1936-Mar. 31, 1935 (3 months)

July 1, 1934-June 15,1935 (considered) (12

months).

Nov. 4,1D33-Dec. 31, 1934 (14 months)

Jan. 1, 1935-June 16, 1935 (5H months)

Oct. 23, 1934-June 16, 1935 (7J< months)...

Apr. 1, 1934-Dec. 31, 1934 (9 months)

Jan. 1, 1936-Dec. 31, 1935 (12 months)

Sept. 6, 1934-June 16, 1935 (OH months)...

Nov. 8, 1933-Dec. 31, 1934 (13J4 months)...

Nov. 13, 1933-Nov. 13, 1934 (12 months)...
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Bddget and Basis op Contribution for the Code Authorities of the

Motor and Vehicle Retailing Trade

budget

Period of budget, May 1, 1934, to April 30, 1935, one year. The amount is

$2,502,700.46, which is briefly summarized as follows:
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National control committee:

Executives (St. Louis office) 2 at part time $16, 980

Executives (Washington office) 5 or 6 full time 36, 200

Legal services 7, 500

Accounting and clerical personnel (28) 34, 020

Total salaries 94, 700

Office expenses: Rent, equipment, telephone and telegraph, sta-

tionery and supplies, etc 25, 800

Travel:

For 5 members of the national control committee (4 resident at

St. Louis, Detroit, and Belleville; 1 to be selected) 12, 000

Executive secretary, secretary staff, including 4 compliance

assistants 14, 400

Personnel other than above. 3, 000

Total travel.. 29,400

Total estimated expense 149, 900

STATE ADVISORY COMMITTEES

The budgets for the 54 State and local advisor v committees aggregate $2,352,-

800.46.

It is not possible to present an actual analysis of the major items contained in

these local budgets, because of the difference in the methods of operation and in

the manner in which the budgets were itemized. The following figures are, how-

ever, presented as representing a reasonable estimate of the major categories into

which local expenditure may be divided:

1. Chief executive officers (approximately 10 percent) $235, 000. 00

2. Other salaries, including professional, administrative, and cleri-

cal (approximately 42 percent) 990, 000. 00

3. Office and miscellaneous expenditures, including contingent

reserve (approximately 25 percent) 590, 000. 00

4. Traveling expenses for code authority members and staff (ap-

proximately 23 percent) 537, 800. 46

Total (100 percent) 2, 352, 800. 46

BASIS OF CONTRIBUTION

1. The bans of contribution for the national control committee is distinct from

those for its local agencies. The national committee is supported by a flat charge

of $4 per member.

2. The bases of contribution for the various State and local advisory committees

vary considerably in principle. Contributions are in general, based upon one of

the following schemes:

(a) A uniform percentage of dollar sales (example, the Arizona State Advisory

Committee obtains contributions at the rate of three-tenths of 1 percent of sales

volume).

(6) Payment on the basis of cars sold. In some cases there is no distinction in

price except between new and used cars, but in the majority of cases a graduated

scale, depending upon the price of the car, is specified.

Practically all of the bases of contribution for the various local committees are

based on one or the other of the above principles.
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GENERAL

The motor vehicle retailing industry currently employes approximately 250,000

persons and the annual sales volume is estimated at $2,000,000,000. The cost of

code administration represent, therefore, a levy at the rate of approximately $10

per amployee and approximately one-eighth of 1 percent of sales volume.
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memorandum

April 17, 1935.

To: H. P. Vose, chief Code Authorities Accounts Section.

From: Daniel House, Code Authorities Accounts Section.

Subject: Budgets for the Bituminous Coal Code Authority.

Twenty-five budgets for divisions, subdivisions, and districts of this code

authority, have been approved to date. All of these budgets are first budgets.

Total amount of the budgets approved is $1,803,156.86. With the exception of

three, these budgets are all on annual basis. Therefore, the total amount on an

annual basis is $1,843,535.55.

Assessments are made on the tonnage of bituminous coal production and the

rate of assessment varies from 3% mills per ton to 20 mills per ton.

The total amount of budgets given above does not accurately represent even

the budgeted cost of code administration on an annual basis, because a number

of budgets going back into 1934 have been submitted for approval and have not

yet been approved.

Roughly estimated, about $50,000 may be added to the budget total given in

order to arrive at a fair estimate of the budgeted cost of code administration.

The industry has been divided for the purposes of code administration into five

divisions and each division has been divided into subdivisions. However, division

no. 3 is administered entirely through the divisional code authority and division

no. 5 is administered partly through divisional code authority and partly through

district and subdivisional code authority.

Another part of the organization of this code authority is the national and

regional coal labor boards. These boards are composed partly from em-

ployers in the industry and partly from organized labor in the industry. The

expenses of these boards are lx>rne, one-half by the code authority and one-half

by organized labor. In addition the code authority has as a member a representa-

tive of labor.

An additional organizational set-up has recently been completed; that is the

organization of national and regional arbitration boards. These boards are

temporary and budgets for them have not yet been submitted. The boards are

composed of impartial members who are not members of the industry.

It can be noted from the attached summary of approved budgets that division

no. 1 spends most of the total of budgetary funds.

Division no. 1 takes in Pennsylavnia, Ohio, lower peninsula of Michigan,

Maryland, West Virginia, Kentucky, northern Tennessee, Virginia, and North

Carolina. This includes much of the richest bituminous coal fields in the country,

and the cost of administration if taken on a percentage of volume of production

is comparatively low.

In 1932 this division produced almost 72 percent of the total bituminous coal

produced in the entire industry.

Budgets for this division amount to less than 70 percent of the total amount

of budgets submitted. It should be remembered that in this division severest

competition takes place and that, therefore, the problems of code administration

arc much more complex and difficult than in other divisions.

Daniel House.
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. Order

code op fair competition fob the bituminous coal industry

Approval of the code authority budget and basis of contribution for the

Eastern Subdivisional Code Authority of division I of the Bituminous Coal

Industry for the period of January 1, 1934, to December 31, 1934.
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Application having been duly made by the Code Authority of the Eastern

Subdivisional Code Authority of division I of the Bituminous Coal Industry for

approval of its budget for, and of the basis of, contribution by members of the

industry to, the expenses of administering the code for the period of January 1,

1934, to December 31, 1934, and an opportunity to file objections having been

duly afforded all members of said industry, and any objections filed having been

duly considered, and such budget appearing to be reasonable and necessary to

support the authorized activities of the code authority, and such basis of contri-

bution appearing to be equitable.

Now, therefore, pursuant to authority vested in me, it is hereby ordered, sub-

ject to any pertinent rules and regulations issued by the Administrator, that

(a) Said budget in the total amount of $258,894.14, the original of which, as

approved, is on file with the National Recovery Administration, be and it is hereby

approved.

(6) The following basis of contribution by members of the industry, authorized

by article VII, section 3, of such code, 1 cent per ton on all production during the

period of January 1, 1934, to December 31, 1934, assessments to be made when

indicated to be necessary, but in no event will collections exceed the total amount

of the budget, be and it is hereby approved.

Hugh S. Johnson,

Administrator for Industrial Recovery,

Division of Research and Planning.

By â–

â€”, Director.

Approval recommended:

-j

Division Administrator.

Deputy Administrator. , 1934.

Order

code of fair competition for the bituminous coal industry

Approval of the code authority budget and basis of assessment for the Indiana

Subdivisional Code Authority of Division 2 of the Bituminous Coal Industry

for the period from November 1, 1933, to October 31, 1934.

Application having been duly made by the Code Authority of the Indiana

Subdivisional Code Authority of Division 2 of the Bituminous Coal Industry

for approval of its budget for, and of the basis of, contribution by members of the

industry to the expenses of administering the code for the period of November 1,

1933, to October 31, 1934, and an opportunity to file objections having been duly

afforded all members of said industry, and any objections filed having been duly

considered, and such budget appearing to be reasonable and necessary to support

the authorized activities of the code authority, and such basis of contribution

appearing to be equitable.

Now, therefore, pursuant to the authority vested in us, it is hereby ordered,

subject to any pertinent rules and regulations issued by the National Industrial

Recovery Board, that

(a) Said budget in the total amount of $64,087.23, the original of which, as

approved, is on file with the National Recovery Administration be, and it is

hereby, approved,

(6) The following basis of contribution by members of the industry, authorized

by article VII, section 3, of such code, assessments to be made at the rate of 7

mills per ton, based on the current monthly tonnage, beginning with June 1,

1934, which is necessary to cover the expenditures from June 1, 1934, through

the balance of the budgetary period. The approximate tonnage for this period

will be 5,500,000 tons. In no event, however, will the total assessments for the
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entire budgetary period exceed the total amount of the budget be, and it is

hereby, approved.

National Industrial Recovery Board,

By Leon Henderson,

Director of Research and Planning Division.
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Approval recommended:

W. P. Ellis,

Division Administrator.

W. P. Elms,

Deputy Administrator.

October 10, 1934.

Order

code of fair competition for the bituminous coal industry

Approval of the code authority budget and basis of contribution for the

Michigan SubdiviBional Coal Code Authority of Division 1 of the Bituminous

Coal Industry for the period from April 1, 1934, to March 31, 1935.

Application having been duly made by the code authority of the Michigan

Subdivisional Coal Code Authority of division no. 1 of the Bituminous Coal In-

dustry for approval of its budget for, and of the basis of, contribution by mem-

bers of the industry to, the expenses of administering the code for the period of

April 1, 1934, to March 31, 1935, and an opportunity to file objections having

been duly afforded all members of said industry, and any objections filed having

been duly considered, and such budget appearing to be reasonable and necessary

to support the authorized activities of the code authority, and such basis of

contribution appearing to be equitable.

Now, therefore, pursuant to the authority vested in us, it is hereby ordered,

subject to any pertinent rules and regulations issued by the National Industrial

Recovery Board, that

(a) Said budget in the total amount of $8,250, the original of which, as ap-

proved, is on file with the National Recovery Administration, be and it is hereby

approved,

(6) The following basis of contribution by members of the industry, authorized

by article VII, section 3, of such Code, assessments to be levied in the total amount

of \% cents per ton based on an estimated annual production of 550,000 tons,

assessments to be levied when indicated to be necessary, but in no event to exceed

the total amount of the budget, be and it is hereby approved, subject to the

following provisions hereinafter set forth,

Provided, that a proper resolution is adopted by the code authority to safe-

guard the funds collected by assessment at the code authority's next regular

meeting and a certified copy of this resolution will be forwarded immediately to

the administration.

National Industrial Recovery Board,

By Leon Henderson,

Director, Division of Research and Planning.

Approval recommended:

W. P. Ellis,

Division Administrator.

W. P. Ellis,

Deputy Administrator. , 1934.

National Recovery Administration,

Washington, D. C, April So, 1935.

Hon. William H. King,

United Stales Senate, Washington, D. C.

My Dear Senator King: In response to your request, transmitted through

Mr. Kimball, I am herewith enclosing the following:

1. Table setting forth number of complaints handled by National Recovery

Administration State offices from November 18, 1933, to April 13, 1935.

2. Table setting forth number of complaints referred to Compliance Division,

or regional compliance councils for further administrative action (for the period

of Dec. 1, 1933, through Apr. 13, 1935).
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An analysis of the protests received by the Contribution Section reveals the

following information: 25 percent of the protests are based on the grounds that

the industry member's principal line of business is subject to another code of fair

competition; 16 percent of the protests received were on the grounds that the code

or the code authority have been of no benefit to the industry member; 11 percent
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of the protests received were on the grounds that the payment of contributions

created a hardship upon the industry member; 8 percent of the protests received

were on the grounds that the industry member was no longer engaged in business;

6 percent of the protests received were on the grounds that payment had pre-

viously been made; 4 percent of the protests received may be classed as inquiries

relative to the code; 4 percent of the protests received were on the grounds that

the basis of contribution, as approved by the Administration, was excessive;

1 percent of the protests received were to the effect that the industry, member was

willing to pay,but had ieceived no notice of the contiibution due; 25 percent of

the protests received were based on miscellaneous grounds.

EXPLANATORY STATEMENT

The following protests against assessments and alleged excessive

code authority salaries and budgets are a few of the many thousands

which have been received by the National Recovery Administration,

according to its records.

Memorandum to Mr. Lansburgh Regarding Complaints About Code

Authority Budgets and Fees From Biweekly Mail Summary No. 140

(Covering Jan. 17, 18, and 19)

January 19, 1935.

division 1

1. Commercial fixture: Bromann Bros., 857 Fulton Street, Chicago, 111., pro-

tests assessment by the commercial fixture industry. They have been con-

tributing regularly to Commercial Refrigerator Code Authority.

DIVISION 2

1. Fire extinguishing appliance manufacturing: Code authority submits

protest from Walter Kidde & Co., New York.

2. Hoisting engine manufacturing industry: Domestic Engine & Pump Co.

protests assessment of $45.39 by the Code Authority for the Hoisting Engine

Manufacturing Industry, which is forty-five-one-hundredths of 1 percent of their

sales of hoisting machinery for 1933.

3. Nonferrous foundry: N. S. Huxley, president, the Huxley Bronze Casting

Co., 106-108 Tasker Street, Philadelphia, Pa., advises that they have no ihtention

of paying current assessment or any future assessments. At the time this code

was promulgated they opposed it and the code has made it difficult to do business

profitably. They only joined this code on the assurance there would be no

arbitrary assessment levied.

MANUFACTURING DIVISION

1. Dental goods and equipment: The B. F. Goodrich Co., Akron, Ohio, pro-

tests paying assessment to the Dental Goods and Equipment Industry and Trade

Code Authority, due to the fact that this firm is operating under and contributing

to another industry.

DIVISION 3

1. Plumbing contracting: F. J. Brass, Oneida, N. Y., in the plumbing business,

complains that he is unable to pay the code assessment.

DIVISION 4

1. Retail solid fuel: Whiting-Plover Paper Co., Stevens Point, Wis., protests

assessment. They sell coal only to their employees.

2. Retail solid fuel: Murray Hanson, Administration member, La Luz, N.

Mex., encloses a protest from the Hahn Coal Co., Albuquerque, N. Mex., against

the payment of assessment to the Retail Solid Fuel Code Authority. The writer

states that the assessment is discriminatory, unjust, unfair, inequitable, and
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useless. "The Retail Solid Fuel Industry Divisional Code Authority for New-

Mexico has not functioned and appears to be incapable of functioning."

3. Charcoal and package fuel distributors trade: Cleveland Charcoal Supply

Co., Cleveland, Ohio, protests budget and assessment under the Charcoal and

Package Fuel Distributors Trade; states that this is unconstitutional, especially
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since the assessment is based on sales prior to approval of the code.

4. Retail tire and battery: The Petersen Standard Battery Co., Inc., Hemp-

stead, N. Y., protests assessment. They have already paid assessment to the

Electric Automotive Sales Code.

5. Radio wholesaling: Times Appliance Co., Inc., New York City, protests

the assessment of the above industry.

6. Scrap iron, nonferrous scrap metals, and waste materials: West End Auto

Wrecking Co., Duluth, Minn., protests against assessment of the Code Authority

for the above industry.

division e

1. Baking: E. H. Rasmussen, Omaha, Nebr., protests assessment of the above

Code Authority.

DIVISION 7

1. Graphic arts: Wm. H. Zepp, Fairhope, Ala., protests paying assessment to

the Graphic Arts Code for the reason that he is 73 years old and his net profit last

year was not more than $50. Feels he is not doing a volume large enough to pay

any assessment.

2. Graphic arts: H. H. Heath, the Herald, Hot Springs, N. Mex., submits a

list of prices which shows that Montgomery Ward Co. quotes letterheads and the

Government offers printed envelops at under half of what he can sell them.

"Perhaps 'benefits' is the right wordâ€”but to whom do they go? This is what

the small printer, with his little all tied up, has to face and then is asked for

assessments to pay cost of their own ruin."

3. Senator Nye encloses a letter from B. L. Colvin, superintendent of schools,

Finley, N. Dak., protesting assessment of $10 by the Graphic Arts Code Author-

ity in connection with a mimeograph machine in the court house, which is used by

various county officials, relief organizations, private charitable organizations, etc.

4. Commercial relief printing: John S. Ogden, Gettysburg, Pa., protests

assessment. States nothing has been done to aid fair competition in his section.

PUBLIC UTILITIES DIVISION

1. Merchandise warehousing: Senator Hugo L. Black transmits letter of E. E.

Wheeler, 361 Depot Street, Asheville, N. C, protesting the code authorities who

are exacting from everyone using a warehouse for any other use save their own,

a code charge of $36 annually. He is subject to the Brokers' Canned Goods

Code, Flour and Feed Code, the Salt Code, and others and finds it impossible to

finance all of these matters. Calls attention to the budget of $117,715 for this

industry, carrying large salaries such as secretary, $7,500; assistant secretary,

$5,000; assistant secretary, $4,800; and chairman, $5,000; the entire budget

embracing salaries and expenses.

2. Merchandise warehousing: The Fidelity Warehousing Co., New York,

protests the method of assessment by the Merchandise Warehousing Code

Authority. Although the big man cannot be assessed on square feet of floor space

over 810,000, the little man is assessed a minimum of $36 "altogether out of pro-

portion." "This method is obviously so unfair and unjust that we cannot under-

stand why it is approved or permitted."

3. Trucking: Mr. William Payne, Marionville, Mo., in the trucking business,

complains that he has been inequitably assessed by the Missouri Truck Terminal

Association.

CHEMICAL DIVISION

1. Package medicine industry: Neilsen Laboratories, Inc., Elyria, Ohio,

Protests payment of $23 assessment to Code Authority of the Package Medicine

ndustrv, stating that the assessment is unjust as applied to them. Operating

loss of $3,949.82 for 1934. Their balance sheet lists an accumulated operating

deficit of $10,109.06 compared with a capital stock of $10,000. They are virtually

bankrupt to the extest of $109.06.
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MISCELLANEOUS

1. Al D. Krebs, Wichita, Kans., writes regarding National Recovery Adminis-

tration code assessments that they are having hard enough time to meet their

expenses and paying taxes without contributing to an organization that is proving

a positive detriment to small business. The writer states that if he tried to meet
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the assessments and adhere to code prices, he would very shortly be forced out of

business. If National Recovery Administration continues its present policies,

the writer says he and many other small business concerns will be compelled to

quit altogether. (Industry not mentioned.)

In addition to the above, code authorities report the following failures to pay

assessments:

Bituminous coal 32

Builders' supplies 12

Ice manufacturing 5

Job galvanizing metal coating 17

Preserves and glace fruit 37

Screw machine products 6

In connection with Administrative Order X-36, Senator O'Mahoney referred a

telegram from the Wyoming Highway Contractors Association, protesting their

inclusion under the jurisdiction of the Crushed Stone, Sand, Gravel, and Slag

Code.

A. R. Forbush,

Deputy Administrator, Correspondence Division.

Memorandum to Mb. Lansbubgh Regarding Complaints About Code

Authobity Budgets and Fees fbom Biweekly Mail Summary No. 139

(Covebing Jan. 14, 15, and 16)

January 16, 1935.

division 1

1. Crushed stone, sand, gravel and slag: Senator J. C. O'Mahoney encloses

letter from C. W. Tagger, president, Wyoming Contractors Association, Cheyenne

Wyo., protesting the necessity of the highway contractors having to report to

this code authority and pay assessment. The highway contractors are support-

ing the National Recovery Administration 100 percent in Wyoming and he feels

an order exempting the highway contractors from reporting or paying assessment

to any other code is the only way to secure continued support.

2. Crushed stone, sand, gravel and slag: John Evers, Green River Lumber Co.,

Green River, Wyo., asks that general contractors who are operating under the

General Contractors Code be exempted from paying assessments to the Crushed

Stone, Sand, Gravel, and Slag Code Authority. "As long as we are compelled

to contribute to both codes, it places a double" burden on us."

3. Bituminous road materials distributing: A. L. Cook, Ottawa,.Kans., protests

budget for the Bituminous Road Materials Code which amounts to $400,000.

The writer feels that this large sum cannot be spent in any legal or legitimate

connection with the code. The writer also protests clauses of this code which are

contrary to regulations imposed by State highway departments.

4. Bituminous road materials distributing: Mr. W. T. Gilbert, president, W.

T. Gilbert, Inc., Torrington, Conn., regards as an unjustifiable expense the pro-

posed budget of $325 provided in the proposed code for the bituminous road

materials distributing industry.

5. Wood turning and shaping: W. H. Clement, Clement Toy Co., North Wcare,

N. H., protests twenty-one-hundredths of 1 percent assessment on total sales.

The National Recovery Administration has nearly put them out of business and

many of their orders have been canceled. If they raise their prices according

to the code, the customer gives up the job.

6. Shoe last and shoe form: Jos. A. Schub, secretary, A. R. Anderson & Co.,

Forest Street and Laurel Avenue, Arlington, N. J., advises that they have finally

managed to accumulate enough to pay their initial assessment. They have no

complaint to offer other than that participation has been of absolutely no benefit

to them and raising their small assessment is too heavy a drain on tneir limited

resources. They therefore ask permission to withdraw from membership to this

body. This will not in any way effect their compliance with this code.
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DIVISION 3

1. Plumbing contracting: Mr. Louis ABselin, Worcester, Mass., complains

against the assessment of the above code,

2. Plumbing contracting: Garrett Spoor, Redlands, Calif., protests attitude

of secretary of Plumbing Contracting Code, zone no. 12. The code works a
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hardship in assessment matters and fees paid upon filing any bids.

3. Roofing and sheet metal: Rhode Island Roofing Co., Inc., Providence,

complains that due to depressed business conditions, they are unable to pay their

code assessment.

DIVISION 4

1. Retail solid fuel: Zipf Bros. Coal Co., Chicago, protests that they are assess-

ed on sales to small dealers who are in turn assessed on their sales. They protest

this double assessment.

2. Retail solid fuel: The Hahn Coal Co., Albuquerque, N. Mex., protests

assessment for above code as being discriminatory and unfair. They say the

code is not functioning.

3. Retail solid fuel: Hudson Fuel Co., Yonkers, N. Y., protests assessment of

$973.30 by Divisional Code No. 3, of the Retail Solid Fuel Industry. States

charges are unfair and unreasonable and have been paid under protest.

4. Retail lumber: J. E. Embry, Ashville, Ala., claims the code assessment for

above code is a burden he cannot stand financially.

5. Retail lumber: Brobeck, Phleger & Harrison, attorneys, San Francisco,

enter protest against above assessment on behalf of 40 clients (retail lumber

dealers) named individually in the protest. Claim this is unlawful and is depriva-

tion of property without due process of law.

6. Retail lumber: R.C. Kuhlman, agent, code authority, southwestern division.

State of Ohio, district no. 7, State of Kentucky, Cleveland, Ohio, protests approval

of Administrative Order 9-299, which would make the members of this industry

liable for costs of code authority administration during the period from April 1

to October 4, 1934. If approved as a unit they will appeal to a court of compe-

tent jurisdiction to test the legality of this action.

7. Retail monument: Ruth Randall, De Ruyter, N. Y., protests assessmept.

She says she received nothing from the Code Authority until October and feels

she should not be assessed prior to this.

8. Retail tire and battery: Pagel Tire Shop, Fayetteville, Tex., protests paying

assessment to the above code for the reason that said code has not been of any

benefit. The writer states that it is a drawback to his business.

DIVISION 6

1. Wheat flour milling: Barnes Mill & Elevator Co., Mountain Park, Okla.,

operating a small mill which occasionally grinds wheat for farmers, received a

letter from the code authority for above industry levying an assessment. This

is "only one of the detestable things brought about by National Recovery Admin-

istration, along with various reports sent to the various code authorities."

2. Wholesale tobacco trade: B. Gustate, Chelsea, Mass., requests exemption

from above assessment on the ground that they are classified as subjobbers.

3. Bottled soft drink: The Elgin Products Milk & Butter Co., Elgin, 111.,

protests assessment of the above code authority.

4. Coffee: North Conzantino, Eagle Coffee Co., Baltimore, Md., states that

as they are only a small concern employing only two persons, they ask to be

excluded from a contribution which will work a hardship on them.

5. Peanut butter: The Brundage Bros. Co., Toledo, Ohio, protests against the

payment of assessment to the Peanut Butter Code for the reason that they are

contributing to the Merchandise Warehousing Code which covers their principal

business.

DIVISION I

1. Graphic arts: Representative Brooks Fletcher encloses a letter from Mr.

Fred K. Dix, publisher of the Prospect Monitor, Prospect, Ohio, stating almost

every day he is receiving annoying bulletins and letters from some code authority

relative to the above code; that he has paid his assessment and is endeavoring to

comply in every way; that these threatening letters read as though he had not

complied. Writer states that the major portion of the enormous code budget

$449,000, goes for salaries, and this looks bad to the small printer who cannot

make ends meet. He has paid his assessment but no receipt has been received.
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3. Crushed stone, sand, gravel, and slag: Senator Homer T. Bone of Washington

refers letter from the Spokane chapter of the Associated General Contractors of

America asking that the above code be amended in such a way that general con-

tractors producing Band and gravel for their own use on highway work shall be

exempt. In forming the Sand and Gravel Code No. 109 it is stated that the
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purpose of such a code was to force the small producer and the portable plant

producer out of business by a set-up of code fees so exorbitant that only the heavy

producer could afford to pay the fees. They state they object to paying more

than one fee, that being the fee for the general contractors.

4. Bituminous road material and distributors' industry: Senator Capper of

Kansas encloses letter from A. S. Cook, Ottawa, Kans., protesting against provi-

sions of code including assessment.

5. Bituminous road material and distributors' industry: Illinois Bituminous

Distributors' Association, Chicago, protests against proposed basis of contribu-

tion as being too high on road oil distribution. States provisions under this regu-

lation are too high and should be modified, adding that this protest is joined by

highway contractors who also protest budget and basis of assessment of this code

authority.

6. Lumber: Charles H. Dietrich, New Orleans, protests action of Lumber Code

Authority in trying to collect regular assessments; this works a hardship on the

small dealer. Prior to the set-up of the code authority, the writer donated small

sums to the association in order to further code work, but the small lumbermen

have never benefited by the code.

7. Wood turning and shaping: N. J. Rousseau, Rousseau Wood Turning Co.,

Fitchburg, Mass., protests against assessment by the above industry. "We feel

that a concern employing less than three is not subject to the code."

DIVISION 2

1. Motor vehicle retailing: Thomas H. Elliot, New Paltz, N. Y., seeks exemp-

tion from the assessment by the National Automobile Dealers Association Code.

(Letter referred from the White House.)

2. Special tool, die, and machine shop: Hartwell Iron Works, Houston, Tex.,

protests suggestion to place a minimum assessment on all firms under the above

code.

MANUFACTURING DIVISION

1. Furniture manufacturing: Universal Cabinet Co., St. Louis, Mo., protests

assessment of $12 for above code. Total sales of furniture in 1933 amounted to

$752.50.

2. Furniture manufacturing: Marsh Furniture Co., High Point, N. C, opposes

any assessment whatever, "for we regard the code authority as an unnecessary,

totally useless, and futile activity." This writer is opposed to codes generally.

3. Beverage-dispensing equipment: Republic Brass Co., Cleveland, Ohio, pro-

tests assessment under above code. This is based on 1933 operations, which were

discontinued in 1934.

division 3

1. Plumbing: Congressman David J. Lewis writes Mr. Williams, enclosing a

letter from Mr. S. Leslie Shafer, a contractor and builder at Middletown, Md.,

stating that he had a small building business and in order to earn enough money

to support his family, added a plumbing shop, but he is still unable to make

enough to carry on and has to borrow to the full on his life insurance to meet

expenses. Now he is assessed by the Plumbing Code Authority and faces further

seeking of funds to comply with this code. He states the plumbing assessment

is in contradiction of the pledge of the President that there was no hardship to

be worked on either employer or employee (second paragraph of ch. 10, Plumbing

Contracting Division).

2. Roofing and sheet metal: Senator Shipstead refers letter from the Day Co.,

Minneapolis, Minn., protesting against a notice of assessment for $300, which

they have received from the National Code Authority for the above industry.

DIVISION 4

1. Builders' supply: Portland Stone Ware Co., Boston, complains that the

above budget is excessive.

2. Retail lumber: Vineland Lumber & Coal Co., Kast Boulevard and Pear

Street, Vineland, N. J., protests assessment of $20.40 for Retail Lumber and

Building Materials Code.
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3. Retail tire and battery: Cochran & Cell , Oakland, Calif., protests assess-

ment under above code, stating that they contributed to Automobile Retailing

Code.

4. Retail monument: J. C. Sutten, Memphis, Tenn., writes that in his region

those who do not care to pay assessment "just pass in any excuse and get by
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with it."

Article IV, section 9 is being violated without hesitancy and nothing done

about it. In view of this situation, the writer does not intend to pay any more

assessments and intends to prevent others from doing so also. In his opinion, if

the code were enforced, there would be much benefit from it.

DIVISION 6

1. Retail grocery: Mrs. Flora Babiner, Chicago, complains that she is unable

to pay the code assessment for the Food and Grocery Distributors Code Au-

thority. (Letter referred from the White House.)

DIVISION 10

1. Men's clothing: Joseph A. Wenskaites, Baltimore, Md., seeks exemption

from assessment by the Men's Clothing Code Authority. He complains that if

he is required to pay the assessment, he will have to discontinue business. (Letter

referred from White House.)

CHEMICAL DIVISION

1. Furniture and floor wax and polish: Devoe & Reynolds Co., Inc., New York

City, protests assessment of the above code authority.

In addition to the above, the Administration member of the Drapery and

Upholstery Trimming Code Authority writes: "It has been reported to me that

several members of the code authority have paid no assessment whatever."

A. R. Fobbush,

Deputy Administrator, Correspondence Division.

Memorandum to Mb. Lansbubgh Rboabdino Complaints About Code

Authority Budoets and Fees from Biweekly Mail Summary Number

132 (Covering Dec. 20, 21, and 22)

Decembeb 22, 1934.

division 1

"1. Picture moulding and picture frame: Turner Manufacturing Co., Chicago,

protests payment of assessments to this code authority because it is felt that

the money is spent improperly and without approval of the industry.

DIVISION 2

1. E. P. Lawson Co., New York City, protests the one-tenth of 1 percent assess-

ment for Packaging Machinery Code. This seems unfair to support a few men

in soft-code authority jobs, especially when these men use the ones who wrote

the code.

2. Portable Light Co., New York City, protests assessment for marine equip-

ment manufacturing industry. It is excessive and benefits the few code au-

thority officers drawing large salaries; there are too many taxes to be met by the

small manufacturers today.

DIVISION 3

1. H. A. Draffur Roofing Co., Leominster, Mass., protests the payment of

assessment to Roofing and Sheet Metal Code Authority due to the irregular

and arbitrary manner in which the budget was promulgated.

2. G. H. Spencer Roofing Co., Providence, R. I., protests the pavment of

assessments to the Code Authority for the Roofing and Sheet Metal Industry.

They consider the assessment excessive and decline to pay until the trade has

been given further opportunity to study the budget.

3. Joseph G. Rauth, Worcester, Mass., protests paying assessment to the

Roofing and Sheet Metal Code for the reason that the industry as a majority

has never approved the budget.

4. Representative Roy O. Woodruff encloses a letter from M. C. Wolfe of

Big Rapids, Mich., asking to be advised as to the legality of certain assessments

119782â€”35â€”PT 6 39
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imposed upon the painters and decorators of Mecosta County, Mich. He asks

specifically whether or not Harry E. Lowes of 262 West Forest Avenue, Mus-

kegon, Mich., and L. S. Hazen, the parties who made the demands mentioned,

have authority to do so.

5. Mr. A. F. Crowley, Long Island City, N. Y., objects to assessment by the
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Plumbing Code Authority. (Letter referred from the White House.)

DIVISION 4

1. Retail tire and battery: Weaver Garage Co., Oil City, Pa., operating under

the Motor Vehicle Retailing Code, protests an assessment by the Tire and

Battery Code Authority.

2. Retail tire and battery: R. H. Galle, Reedley, Calif., protests assessment

of the above code authority.

3. Frank Meek Paper Co., Knoxville, Tenn., are unable to pay the assessment

to the Paper Distributing Code. They are only a small concern and last year

failed to make money. If there are any lawsuits instituted by the code authority,

all their creditors will also foreclose.

4. Industrial supplies and machinery distributors: Geo. H. Dirst, executive

secretary, Metropolitan Mill, Marine and Contractors Supply Institute, New

York City, protests against the budget and basis of contribution for the period

December 8, 1934, to December 7, 1935, inasmuch as no provision is made for

the support of the regional committees of the code authority, because upon them

falls the real burden of code administration.

5. Electrical wholesale trade: J. L. Block, treasurer, Ontario Electric Cor-

poration, 427-431 East Genessee Street, Buffalo, N. Y., writes that inasmuch as

they have already contributed to the Radio Wholesalers Code, they protest

against a duplicate assessment to the electrical wholesale trade.

division a

1. Wholesale tobacco trade: R. D. Cordrey, manager, W. F. Coulihan & Bro.,

Inc., Cumberland, Md., protests payment of assessment to*-the code on the

grounds that they are contributing to the Wholesale Food and Grocery Code.

2. Mrs. Charles Stoff, Sutter, 111., has a few incubators in her own home and

hatches eggs for neighbors. She wants to be excused from any code which might

apply. The local code authority demands that she pay assessment of $6. She

is unable to pay the assessment.

division 7

1. The Finch Engraving Co., Boston, Mass., protests on behalf of the engrav-

ing and die-stamping houses, the Graphic Arts Code assessment. No reason

given for protest.

2. Representative J. Roland Kinzer writes relative to an assessment against

Mr. Gruger, who is the sole proprietor of a small print shop conducted and op-

erated by himself; he has employed no one for years, and what work comes his

way he does himself; his total gross income from his business does not amount to

$600 a year and it is impossible for him to pay this assessment.

3. Dewberry Engraving Co., Birmingham, Ala., protests Code Authority for

Copper Plate Engraving and Printing Industry under control of large engravers

who have levied excessive assessments and are now trying to fix prices which will

only cause the small industries to be thrown into bankruptcy.

4. F. A. Buchner, Burlington, Vt., runs a one-man printing shop and protests

that he is unable to pay the assessment.

MISCELLANEOUS

1. Representative Robert L. Bacon encloses a letter from Mr. S. H. Oliver, of

Flanders, Long Island, complaining of his inability to pay assessment ordered

by a Mr. Foley, stating that unless he signed up he would be liable to a jail

sentence. Mr. Oliver states that he cannot pay this assessment. He is a poor

man; his business barely makes a living for his wife and three small children.

He docs not state the nature of his work.

In addition to the above, the Crushed Stone, Sand, Gravel, and Slag Code

Authority reports 10 failures to pay assessment and the Powder Puff Code

Authority reports 2.

A. R. Forbush,

Deputy Administrator, Correspondence Division.
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Memorandum to Mb. Henderson of Complaints About Code Atjthobitt

Budgets and Fees Feom Biweekly Mail Summaby Number 107 (Cover-

ing September 24, 25, and 26)

division i

1. Scrap iron and steel trade: J. M. Paper, Paper Calmanson & Co., 975 East
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Seventh Street, St. Paul, Minn., re sum in excess of $50,000 to be spent in policing

the labor provisions and enforcing the code. In the first place $50,000 would not

commence to police everyone connected with this business. Most of this busi-

ness is handled on the brokerage basis, whereby one broker sells to another

broker, or consumer, and industries and railroads sell direct to consumers and

there is no labor attached. It appears the Institute of Scrap Iron and Steel is

simply becoming a racket. A hearing should be held before such a proposal is

put into effect.

2. Price Iron & Steel Co., Chicago, protest against the proposed budget for

the Scrap iron and steel trade. Writes that they as a brokerage house would pay

more than their share and receive absolutely no benefits.

3. Ladenson Metals Corporation, Philadelphia, objects to the budget of the

scrap iron and steel trade as "entirely unfair and excessive."

4. Hyman Michials Co., Chicago, 111., protest the budget for the scrap-iron

trade, stating that policing of this industry is not necessary. A medium-salaried

secretary is all that is needed.

5. Luria Bros. & Co., Inc., Philadelphia, Pa., protests basis for assessment on

gross volume of business for the reason that they believe a considerably larger

amount will be raised for the scrap-iron trade than is called for in the budget.

6. J. D. Talleker, Butler, Pa., protests the payment of tax on a ton of coal to

the National Code Authority, divisional code authority and the subdivisional

code authority. Writes that after he pays all of these code authorities and the

other expenses he hardly has enough to run his mine.

7. M. A. Friedman Co. of Ashland, Ky., protest the budget amounting to

$50,140 per year; only necessity for policing codes is the item of wages. The

writer believes that the Institute of Scrap Iron and Steel can act as a code

authority with more efficiency.

8. Bishop & Co., Broad and Chestnut Streets, Philadelphia, Pa., protests

assessment rate under the code for scrap iron and steel trade. Charges on a

dealer doing a close business up to $500,000 a year are 50 cents per $1,000 while

on the large dealer it is only 20 cents per $1,000.

9. David J. Joseph Co., Cincinnati, Ohio, protests that the budget for the

scrap iron and steel trade is excessive and could be administered with 15 or 20

percent of the proposed amount.

10. Protesting proposed assessment of one-twentieth of 1 percent of sales, by

the Nonferrous Scrap Metal Trade Authority: This assessment would be a

tremendous burden, particularly on the larger dealers. Suggests establishment

of a minimum assessment of $10 and a maximum assessment of $100.

11. Louis Popper, Popper Iron Works, Chicago, 111., protests the method of

assessment for the scrap-iron industry, stating that the amount is satisfactory

but the method of assessment is wrong because several assessments will be levied

upon the same shipment of iron and this is wrong in practice and in spirit; urges

that the method be changed so that a final assessment would be placed against

the completed invoice to the consumer and that this change be made in code

provisions.

12. Commercial Metals Co., New York City, writes that they have just heard

through an article in one of the trade papers that the budget for scrap iron and

steel trade is in excess of $50,000. This proposal has never been presented to

the industry as a whole insofar as Commercial Metals Co. is concerned, and

further, this company thinks that the amount is entirely out of proportion.

Therefore, Commercial Metals Co. request that consideration be given the above

statements.

13. Lumber and timberâ€”assessments: (Emmons-Hawkins Hardware Co.

Huntington, W. Va., asks to be exempted from two divisions' assessments for

the above industry.

14. The Victor Cushwa & Sons, Inc., Williamsport, Md., state: "As a duly

appointed and registered regional distributor for the Consolidation Coal Co.,

whose principal line of business is the mining and merchandising of its own

Â§roduct, operating under the rules and regulations of code authority, Eastern

ubdivision of Division No. 1 and the Northern West Virginia Subdivisional Code
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Authority: We hereby protest against the payment of any contributions to the

Wholesale Coal Code Authority for the reason that our principal line of business

is the merchandising of bituminous coal produced by our principal member,

the Consolidation Coal Co., who is already contributing to the expenses and

administration of the Code of Fair Competition for the Bituminous Coal
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Industry.

15. Subdivisional No. 1, Coal Code Authority of Western Pennsylvania,

Pittsburgh, encloses protests made by the Spring Valley Coal Co., Zenith Coal

Co., and the Cosco Gas Coal Co., all of Butler Pa., against the payment of

assessment to this code authority. These companies list four reasons why the

assessments are unjust and illegal.

DIVISION 2

1. General tool and implement: G. E. Ruhmann Manufacturing Co., Schulen-

berg, Tex., protests assessments under this code. They say they are operating

under the fabricated metal products which comprises 65 percent of their business.

2. Pace Manufacturing Co., Chicago, 111., protests budget of code authority

for the coin-machine industry, two-tenths of 1 percent excessive for such a small

industry; the budget is for $15,000, which will be used for furthering plans of the

association to which the writer's firm does not belong. They claim this code was

secured through misrepresentation and that the money paid to the code authority

goes into the associations treasury.

3. Union Station Motors, Charlottesville, Va., protests the payment of assess-

ment to the Motor Vehicle Retailing Code, inasmuch as their principal business

is in the sale of petroleum products.

4. Fabricated metal products: F. Ehrsam, the Victor Tool Co., South Twenty-

second Street, Reading, Pa.: "It doesn't seem reasonable, under the claim of

assisting the small manufacturer, to tax them with an assessment of $12 for the

period of 3 months during which they employed two men, or at the rate of $48

per year. Consider this a hardship entirely unwarranted.

5. The Shand & Jurs Co., Berkeley, Calif., say their objections to codes in

general are that they impose too much detail on the small manufacturer. They

point out that to carry out the spirit of the Administration, they consider it

necessary to operate under three codes. These they think could easily be con-

solidated into one and this would save the Government and the manufacturer a

great deal of time and expense. (B. S. King.)

division 3

1. Iver J. Erickson, Inc., Worcester, Mass., protests the assessment of 1 per-

cent of gross volume in the budget for the roofing and sheet-metal industry.

Request that a copy of the budget be sent them and that a public hearing be held

so they may voice their objections.

2. Mohl Sheet Metal Works, San Gabriel, Calif., protests the assessment for

the roofing and sheet-metal industry. (Letter referred from the White House.)

3. Radio wholesalingâ€”R. B. Dunning & Co., Bangor, Maine, say this code

is unjust to them. They protest paying a $40 assessment on $8,000 gross business.

4. Westinghouse Electric Supply Co., 113 North May Street, Chicago, protests

assessment by code authority, radio wholesaling trade. Their 1933 radio sales

were $200,488 which were only 4 percent of their total sales.

5. Westinghouse Electric Supply Co., San Francisco, Calif., protest the pay-

ment of assessment to Radio Wholesaling Code Authority inasmuch as they

operate under General Wholesaling and the Electrical Wholesaling Code.

6. Westinghouse Electric Supply Co., Los Angeles, Calif., protest against the

assessment for radio wholesaling for reason that this company is under the

general wholesaling and electrical wholesaling supplement, signed August 23,

1934.

7. Electric Supplies Distributing Co., San Diego, Calif., protest paying assess-

ment to Radio Wholesaling Code for reasons they have received notice that they

will be expected to contribute to the code for electric wholesaling.

8. The Columbus Ignition Co., Columbus, Ohio, protest against paying assess-

ment to Radio Wholesaling Code, inasmuch as they are already paying assess-

ment to the Wholesale Automotive Code.

9. Morris Distributing Co., Inc., Binghamton, N. Y., protest paying assess-

ment to the Radio Wholesaling Code Authority. Feels that the National

Recovery Administration has increased the cost of doing business to such an

extent that the payment of this excessive assessment would cause a very serious

hardship.
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10. Don's Automotive Service, New Bedford, Mass., states that they have

received notice of assessment from division code authority, Radio Wholesaling

Trade, Chicago. They protest this assessment on grounds that their business is

principally wholesale automotive and they cannot afford to contribute to other

codes.
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11. Paper distributing trade (complaints): R. H. Buel Co., San Diego, Calif.,

protests contribution to this code in region no. 7, stating that since the code has

been in effect prices have been cut by competitors until they have been unable to

continue in this line of business without great loss. These conditions did not

exist before the code was put into effect.

12. Bolter Paper Co. of Pittsburgh, Pa., protests assessment of paper distribut-

ing trade; the charge per employee having a tendency to cause employer to get rid

of his workers. The National Recovery Administration should investigate this

budget, since it is larger than many for large industries.

13. The Grand Bag & Paper Co., New York City, protest the contribution

asked by the code authority for the paper distributing trade on the grounds that

it is unjust and they have already contributed to the Tissue and Toilet Paper

Converters Code Authority.

14. Paper distributing (complaint): W. W. Hinrichs, president Metropolitan

Bag and Papers Jobbers' Association, Inc., New York City: At a meeting of this

association a resolution was passed protesting assessment of $8.41 per employee

and $0,841 per $1,000 for 1933 gross sales. This is excessive and unwarranted

and they recommend such action as may be necessary to reconr'der and reduce

substantially their assessment.

15. Beacon Paper & Specialty Co., Chicago, protest assessment of paper

distributing trade for reasons that this firm fails to see where the code has offered

any protection against unfair competition. Due to Beacon Paper & Specialty

Co.'s inability to buy in carload lots, this company cannot compete with the larger

companies. Therefore, the price differences make it impossible for this company

to contribute.

16. Osterrneyer Paper Co., Indianapolis, Ind., protest payment of assessment

to Paper Distributing Code Authority, feeling that the basis of assessment is

unfair.

17. Paper-distributing trade: The Robins Paper Co. protest assessment under

this code. They say they are mill agents and representatives and confine their

sales entirely to the wholesale and jobbing trade.

18. Farmers Union Cooperative Grain Co., Venango, Nebr., protest against

paying assessment to the Retail Solid Fuel Code for reasons that they have paid

assessment to the grain elevators, and grain and feed constitute about 99 percent of

their business.

19. W. D. Sayler, Elsie, Mich., in the coal business, seeks exemption of the

assessment by the code authority.

20. Bristol Retail Coal Merchants' Association, P. O. box 522, Bristol, Va.-

Tenn., protest payment of contributions to the code authority for the retail solid

fuel industry. Code is unfair in demanding payment of assessments to keep in

force a policy that instead of helping the industry has practically demolished it.

Code is unfair in that it does not give protection against cutthroat competition

from trucks hauling direct from mine to consumer, and from operators or agents

shipping direct from mine to consumer. Cost of coal at the mine has doubled in

past year for legitimate coal merchants, trucks are buying from truck mines at

less than half this price. Public and local authorities are not cooperating with

merchants operating under this code. Truckers violating code; no action taken

against violators. Unless some action is taken every legitimate coal merchant

will have to close up. Three are already closed. This association consists of

12 dealers.

21. G. C. Lambert, Terre Haute Barber Supply Co., Terre Haute, Ind., asks

exemption from the barber and beauty supplies code administration's assessment.

(Letter referred from White House.)

22. J. F. Douglas & Co., New York City, writes that expense of administering

the code for the woolens and trimmings distributing trade will add a burden on an

already overloaded industry. Feels that the amount of traveling and also for

legal advice is unjustified an unnecessary.

division 6

1. Isaac Lehte & Sons, Hancock, Mich., protest against paying assessment to

the Retail Food and Grocery Code, inasmuch as th is firm is already contributing

to another code.
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2. Retail food and grocery: Joseph Lala, 931 Clouett Street, New Orleans, La.:

Re notice of contribution past due. He and his family are struggling to exist.

His email grocery store with a stock of $50 does not afford them a living. Trusts

he will be exempted from this contribution. (Complaint.)

3. Food and Grocery Distribution Code: The Culter-Dickcrson Co., Adrian,
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Mich., state that they have received a notice from the National Food and Grocery

Distribution Code Authority demanding that they contirbute to their code au-

thority. The Culter Co. protests such a contribution because they are not dis-

tributors of food. They are millers of flour and as such are contributing to the

code authority for the Wheat Flour Milling Code.

4. Wholesale food and grocery: J. S. DaFoe, 724 East Foothill Boluevard,

Monrovia, Calif., protests the paying of $1 to this code. His business has not

earned a dollar in 5 years. Claims, the code has only helped corporations and

monopolies and oppresses the individual. (Complaint.)

5. Wholesale food and grocery: Emily O. Lloyd, 2321 Cooley Place, Pasadena,

Calif., protests the paying of $i per worker per year. In the first place she op-

erates a small chicken ranch and for this reason she feels she does not come under

the Wholesale Food and Grocery Code.

6. Wholesale confectioners: Rochester Area Wholesale Confectioners Associa-

tion, 456 State Street, Rochester, N. Y., protests signed by several members of

this association, protesting the method of assessment. The exempting of whole-

sale grocers, tobacco jobbers, and wholesale drug houses is absolutely unfair and

discriminatory. This gives them about 35 percent of the candy business at no

cost for the upkeep of the code. (Complaint.)

7. Paris Dairy Products Co., Paris, Tenn., protests the payment of assessment

to the Bottled Soft Drink Code Authority, inasmuch as their principal business is

the bottling and distributing of milk.

8. J. W. Zimmerman & Co., Charlotte, N. C, is a small concern and member of

the Wholesale Fruit and Vegetable Code. Their revenue from refrigeration is

about $1,000 per year. They protest against paying the assessment of the Re-

frigerator Code Authority.

9. Candy manufacturing: The Powell Candy Co., Curley Candy Co., Baynton

Candy Co., E. E. Johnson Co., Cunningham Candy Co., Johnson Candy Co.,

Olseen Candy Co., Fisher Nut Co., of St. Paul and Minneapolis, protest the

budget of this industry. They say it is excessive and in their opinion should be

cut to $105,000.

10. The J. M. Clayton Co., Cambridge, Md., writes in protest of the additional

assessment under the Fresh Oyster Code, also the two-tenths of a cent per pound

on crab meat sold as asked for by the Crab Code. This amount is in addition to

the one-tenth of 1 percent assessment on gross sales already paid. The J. M.

Clayton Co. states that as far as they are able to see no good has come to them

from the code.

DIVISION 7

1. Graphic Arts Code: Van Vick Paper Box Co., Duluth, Minn., state that they

have received a notice of a local branch of the Graphic Arts Code Authority de-

manding $18 dues. They protest such an assessment and ask if it is necessary for

them to recognize this charge. They are now paying dues to both the Folding

and Set Up Paper Box Codes. Their printing department is used only for printing

on boxes manufactured by themselves.

2. The Acme Press, Knoxville, Tenn., protests the payment of $18 assessment

to the Graphic Arts Authority. Believes it to be unjust inasmuch as they operate

only one small press.

3. R. E. Hefferman, a small printer, Louisville, Ky., claims his assessment is

23 percent of his annual pay roll, while larger concerns pay but 3 percent.

4. Graphic arts: The College Press, Topeka, Kans., protests assessment of

$25.38. They say this is based on a budget of $200 per month; that the budget

submitted by the regional association was $50 per month. They say the $200

budget was never authorized by the regional association and was adopted without

the consent and knowledge of the association.

5. Graphic arts assessment: S.Rosenthal & Co., Cincinnati, Ohio, protest that

the basis for contribution is unjust as applied to them.

6. B. F. Barr, Altoona, Pa., protest an assessment notice received from the

Graphic Arts Code Authority demanding a $12 contribution. He states that he

has a small shop and does all of the work himself and has an income of only $50

per month.
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7. Graphic arts: O. G. Dunn, New Bern, N. C: While he is paying his assess-

ment and complying with the code he feels he is about the only printer in his

section who is complying and the money spent for code authorities is wasted.

His dues of $18 per month are outrageous, and he only pays it because the law

requires it, but it does not make them feel any more kindly toward the adminis-
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tration which has put this extra expense on them.

8. Journal Printing & Stationery Co. of East St. Louis, 111., protests budget for

the Graphic Arts Code; at the present time it is unenforcible and only adds to

the expense of overtaxed individuals.

9. Ovid Bell Press, Fulton, Mo., protest assessment to Graphic Arts Code;

they object to paying any salary to officials of the Typothetae of America and to

paying of salaries to the Cost Estimating Bureau in St. Louis, Mo.

10. Morris Nogrady, New York City, writes that he has protested before to

M. D. Walsh, deputy administrator, National Recovery Administration, that in

paying assessment to the Graphic Arts Code, he considers any contribution to

this code as taking "bread and butter" away from himself and only paying for a

rope with which the Code Authority will hang him.

11. J. B. Lyon Co., publishers, New York City, protest $600 monthly assess-

ment asked by the Code Authority for Graphic Arts Industry; this is about three

times the amount ever paid to the Typothetae group. They have never received

any benefits of the code, violations go unpunished, and there is a great deal of

uncertainty regarding future and policies of the National Recovery Administra-

tion. These are all good reasons for objecting to this heavy assessment.

12. Hugh W. Radford, Cincinnati, Ohio, protests the payment of assessment

to the Franklin Typothetae of Cincinnati, and asks exemption inasmuch as the

work he does is for a church and he makes no special charges.

13. Graphic Arts, printing, budget: Southern Printing Co., Charlotte, N. C.

"We are of the opinion that any contribution to the budget is simply charity or

graft, inasmuch as no good whatever has resulted from the Printing Code.

14. Wayne Paper Box & Printing Corporation, Fort Wayne, Ind., protest that

the assessment by the Commercial Relief Printing Code Authority is excessive

and they cannot afford to pay so much, especially since they have to contribute

to two other code authorities.

15. Stafford Photo Engraving Co., Fort Worth, Tex., protests that the budget

for the Photo Engraving Code Authority for that district is unnecessarily high,

unfair, and unreasonable. They are paying willingly to the National Association,

but feel that to pay more than double to the local organization is all out of reason.

16. Shreveport Engraving Co., Inc., 408-10 Marshall Street, Shreveport, La.,

proposed assessment under budget for the photoengraving industry entirely out

of line and unfair. Feel some one is trying to make a good job for himself at

expense of the industry.

17. Trade Mounting and Finishing: R. Ellars, Columbia Steel Rule Die Cor-

poration, 270 Lafayette Street, New York City, protests six-tenths of 1 percent

assessment on gross sales as being too high in comparison with one-tenth of 1 per-

cent charged them by the Special Tool, Die, and Machine Shop Industry. They

were assessed 1 percent on their April and May sales which they paid with the

understanding if an adjustment was made, the difference would be credited to

them.

TEXTILE DIVISION

1. Silk Manufacturers Association, by Max M. Baker, secretary, Paterson,

N. J., protests the proposed budget for the Silk Textile Code Authority as

submitted.

2. The Elite Co., New York City, protest against payment of an assessment

to the Silk Textle Code for reasons that the methods involved are unjust and

out of line, particularly when merchandise such as this company manufactures

is assessed again when the customers get it.

3. Salumbriar & Valate, Inc., New York City, protest against the assessment

for the throwing industry on the grounds that the notice purporting to be a

notice of contribution dues does not comply with the requirements of adminis-

trative order X-36, and further, throwing is not the principal line of business

with this firm.

CHEMICAL DIVISION

1. United States Shine-Stik, Inc., New York City, protest against paying

assessment to the shoe and leather finish polish and cement industry for reasons

that this firm is hardly able to live on the profits now made and cannot possibly

pay any amount toward this cause.
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2. The Pulverized Manure Co., Chicago, 111., protest assessment of 4 cents

per ton on manipulated manure for fertilizer. This is unfair and dicriminatory

against the small manufacturers, they feel.

3. Fertilizer: The Shoe Fertilizer Co., Plant City, Fla., protests assessment

under this code. They say their business is local and they do not compete with
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any of the members of the industry.

4. Royal Mounters, Inc., Long Island, N. Y., protest the payment of assess-

ment to the Photographic Mount Code Authority. State that it is impossible to

bear this added burden and remain in business, especially since the price-fixing

provisions has been discarded.

â€¢ MISCELLANEOUS

1. Savini Films, Atlanta, Ga., complain that they have been assessed $16

per month for membership in the National Recovery Administration. Their

organization employs only one outside party and business does not warrant such

assessment. They therefore resign from National Recovery Administration

codes, effective immediately.

2. Samuel Weber, artist, New Haven, Conn., protests that he is unable to

make any payment to the National Recovery Administration office at Hartford

as demanded. Will do so when and if he obtains the cash.

In addition to this there were 15 protests against applications of code author-

ities for exemption from administrative order X-36. Three milling companies,

a member of the Cotton Glove Industry and the Paint Industry Recovery Board

send general protests againt the approval of such applications. The United

States Wholesale Grocers Association, the Paint, Varnish, and Lacquer Code

Authority, and one other writer protest against the application of the Book

Manufacturing Code Authority. The National Wholesale Druggists Association

and one other writer protest against the application of the Commercial Relief

Printing Code Authority. The Radio Wholesale Code Authority protest against

application of the Electrical Wholesale and Hardware Wholesale Code Authorities.

There were two protests against the application of the Grapic Arts Code Author-

ity and one protest against the application of the Button Jobbers Code Authority.

A. R. Forbush,

Deputy Administrator, Correspondence Division.

Memorandum to Mr. Henderson of Complaints about Code Authority

Budgets and Fees from Biweekly Mail Summary No. 102 (Covering

Sept. 6, 7, and 8)

September 8, 1934.

division i

1. Smallhouse Marble Works of Bowling Green, Ky., protest action of district

8 regional code authority, who is reducing the 1-percent assessment to three-

fourths of 1 percent but tacking on a minimum of $1 monthly fee. This is, the

writer feels, another move by the large dealers to injure the small. (Fogg.)

DIVISION 2

1. Dakota Equipment Co., Sioux Fall, S. Dak., protest payment of $6.93 to

the construction machineiy distributing trade on the grounds that they have not

exercised any privileges nor shared in the activities of the code authority and they

are operating under the road machinery manufacturing industry.

2. Imperial Casket Co. of Leesville, S. C, protests the assessment of 15 cents

per casket levied by the code authority. This works a hardship on small firms

who produce cheap caskets, while those producing few expensive caskets pay

comparatively nothing. The writer states that formerly the old casket manu-

facturers' association had an assessment proportionate to the amount of business

in dollars and cents, but a certain group of manufacturers who deal in expensive

products now control the code authority.

division 3

1. Senator Walsh of Massachusetts forwards a letter from the Watcrtown

Electric Co. of Watertown, Mass., protesting assessment of the Electrical Con-

tractors Code Authority. They are asked to pay 1 percent of their monthly pay

roll; also on every bid they submit they are taxed additionally. The writer

wishes to know whether the code authorities can sue and collect through civil

courts for nonpayment.
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DIVISION 4

1. Funeral service: H. S. Roth, Middletown, Pa., protests any contributions

to this industry, in view of the fact that they have contributed to the Furniture

Industry Code, which embraces their principal line of business. They do not

feel justified in contributing to a code from which they derive no benefit.
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2. Funeral service: Armand Hiscox, Lincoln, at Fifth Street, Wayne, Nebr.,

protests paying of $12 or any other fee in connection with this industry. This

is a town of 2,350 and he had less than 50 funerals during 1933.

3. Funeral service: Walter E. Fitzgerald, Ware, Mass., and William R. Lange,

Fennimore, Wis., protest assessments under this code.

4. National Funeral Home, Memphis, Tenn., encloses five copies of a protest

against the levying of any contribution in support of the funeral service industry.

Would be glad to have an opportunity to be heard on this protest.

5. Retail solid fuel: George Horn, 23 Norwich Ave., Providence, R. I.,

protests assessment under this code. He says his margin of profit since the code

went into effect has been cut in two.

6. Mrs. Z. F. Fisher, Berry, Ky., operates a general merchandise store and

sold coal as a side line. The divisional code authority of Louisville has assessed

her $15.38 for the few months. They have informed Mrs. Fisher that she is

liable for assessment according to Federal law. She protests the assessment and

requests a ruling immediately.

7. Pittsfield Iron Works & Coal Supply, Pittsfield, Mass., writes that inas-

much as there have been no benefits offered or derived from the Retail Solid

Fuel Code, they do not see why it is necessary for them to pay assessment.

8. L. C. Knox, Columbia, S. C, writes in protest of the assessment for retail

solid fuel, stating that because he does not belong to the association he does not

feel that he should contribute.

9. Retail Monument Code: Joseph J. Brooks, West Philadelphia, protests a

recent assessment of 1 percent on gross orders. He is sole owner of small business

selling memorials. Gross business does not exceed $6,000 per year. He contends

that $60 per year is excessive to his business which is already burdened with real

estate, mercantile, and other taxes.

10. Shoe rebuilders: Mr. Patsy Derrico, 8 West Main St., Rockaway, N. J.,

says a man representing himself as an inspector for the shoe repair shop asked

for a fee of $9. He wants to know if he has to pay this or not. He says he paid

some money.

division 6

1. Mayonnaise, assessment: Brockelman Bros., Fitchburg, Mass., protests

assessment by the above industry.

2. Blanke Baer Co., St. Louis, Mo., protests against the assessment of the

Mayonnaise Code Authority and asks that assessment be changed to comply

more closely to the needs of the industry. Complains especially with regard to

those firms who handle mayonnaise as only part of their business.

3. A. E. Wilkenson, Wifkenson Grocery, Fort Worth, Tex., encloses notice of

assessment past due from the local Food and Grocery Distributors Code Author-

ity. The writer claims that he has already paid $2 and cannot afford to pay

more.

4. Cdffee, assessment: Mannings, Inc., San Francisco, protests assessment by

the above industry committee. They state that they have already paid assess-

ment to the retail food and grocery trade.

5. Galbon & Co., Inc., New York City, complains that they have received a

notice of assessment for $10 from the Wholesale Fresh Fruit and Vegetable

Distributive Code Authority. They explain that they are exporters and importers

and are not subject to this code.

6. Sea-food division, Crisfield Chamber of Commerce, Crisfield, Md., states that

oyster packers in that city protest the increased basis of contribution for the

maintenance of the Oyster Code, stating that such an increase is uncalled for and

unnecessary.

division 7

1. Mitchell Printerv, St. Petersburg, Fla., protests the payment of assessment

to the Graphic Arts Code Authority local association in addition to the national

association.

2. Graphic arts: The Acme Art Co., 342 West Sixty-ninth Street, Chicago, 111.,

protests assessment of $2 per month. They say their gross business is only about

$150 per month. (J. E. Williams.)
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3. Graphic arts: C. C. Ward, River Rouge Herald, River Rouge, Mich., for-

wards copy of protest sent to C. A. Baumgart, 134 North La Salle Street, Chicago,

111., re Budget assessment: They have no printing plant. Their's is a free-

distribution newspaper, practically a handbill, as far as coming within the scope

of this organization, because they have no subscription list and do not do job
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printing. There are no provisions to increase their revenue, so why they should

contribute to a cause that forces payment of more money without any return

benefits, is beyond them. Asks if tliey will be forced to pay same. (Complaint.)

4. Photoengraving: F. J. Rieger & Sou Co., Toledo, Ohio, protest the assess-

ment under this code. They say they are out of proportion to their business.

They say they are loath to pay more than their share and are thinking of returning

their "blue eagle."

TEXTILE DIVISION

1. Miss Sylvia Scharf, of New York City, states that inspectors have visited her

father's small store and have demanded that he buy NRA labels for caps at 15

cents. The inspectors have threatened Mr. Scharf and if he is compelled to

purchase the labels he must close his shop.

CHEMICAL DIVISION

1. The Huntington Laboratories, Inc., Huntington, Ind., complains that the

code authority for the Furniture Floor Wax and Polish Industry is making de-

mands on them for a contribution to their code expense.

2. Dry color industry: E. M. & F. Waldo Co., Muirkirk, Md., protest the assess-

ment under this code. They say it is unconstitutional, they cannot afford it, and

they receive no benefits from the code administration. (Dahlberg.)

In addition to these protests there were four protests against applications of

code authorities for exemption to Administrative Order X-36. The Fabricated

Metal Products Federation, Washington, D. C, protests against the application

of the Buffing and Polishing Wheel Composition Code Authority. The Farmers'

Cooperative Association Dawson, Nebr., protests against the granting of exemp-

tion to the Retail Solid Fuel Code Authority. There was one protest each against

applications of the following code authorities: Scientific apparatus, and auto-

motive parts and equipment manufacturing.

A. R. FORBUSH,

Deputy Administrator, Correspondence Division.

Memorandum to Mr. Henderson of Complaints About Code Authority

Budgets and Fees from Biweekly Mail Summary No. 101 (Covering

Sept. 4 and 5)

September 5, 1934.

division i

1. Bituminous Coal Code: The Benwick Fuel Co. of Flemington, W. Va.,

states that they have received many requests for payments of assessments from

the northern West Virginia code authorities for months of June and July.

They have been threatened by national code authority, State code authorities,

and county authorities. They cannot possibly pay the required assessment.

division 2

1. Metal treating: Auto Engine Works, St. Paul, Minn., protests being subject

to assessment and codÂ£ provisions of above code.

2. Fabricated metals: Durkee Manufacturing Co., New York, protest pay-

ment of above assessment.

3. Sparta Foundry Co., Sparta, Mich, protest the payment of assessment to

the Gray Iron Foundry Code Authority, inasmuch as they pay assessment to the

Auto Parts Equipment Manufacturing Code, which covers the major part of

their industry.

4. Wheelan Studios, New York City feel that in view of the fact that only

$8,000 per month was necessary for the first 4 months of code operation, the con-

templated S1S,000 per month for the next 5 months, or $215,000 a year seems

excessive for the operation of the Photographic and Photo Finishing Code

Authority.
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5. Construction machinery distributing trade: Arkansas Tractor & Equip-

ment Co., Little Rock, Ark., protest assessment by the above industry as they

are operating under Foundry Equipment Industry and Read Machinery Manu-

facturing Industry. (Cope.)

division 3
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1. General contractors (Stanford): A. R. Johnston Co., Center Stratford,

N. H. He has had this particular job 3 days and he is informed by the divisional

code authority for General Contractors, Inc., for the State of New Hampshire

that he is to pay one-tenth of 1 percent on the total amount of the job. This job

is for $4,350.98. They submitted bill for even $5. Due to competition it is

aknost impossible to figure a bid and come out even, without additional cost of

supporting, he does not know how many, code offices. (Complaint.)

2. Contractors Code: C. A. Stigelman, Millersville, Pa., reports that he has

received four threatening letters requesting assessment to General Contractors

Association.

3. L. M. Broadrick, Houston, Tex., protests the payment of assessment to the

Painting, Paperhanging and Decorating Code Authority, stating that he does not

average $5 per month and cannot afford to pay.

4. The Tidewater Plumbing and Heating Association, Norfolk, Va., writes

that quite a few of their members are complaining that they are being assessed $5

for placing the Plumbing Code in effect. Are at a loss to know why they are

being assessed at this time, since they are receiving no benefit from the code.

DIVISION 5

1. Funeral service: W. W. Mason, Chicago, states he is unable to pay the above

assessment as his business does not provide him enough to keep his family.

2. E. E. Jameson, Fairgrave, Mich., and Wilmot & Cook, East Thetford, Vt.,

protest assessment under funeral service industry. They both do only a small

business and Mr. Jameson says he has to pay the same as his neighbor who has

100 funerals a year. (Patrick.)

3. Funeral service (Patrick): Andrew Dow, Elwood, Nebr., advises he is sending

50 percent of his annual assessment under protest as he considers it a most out-

rageous and uncalled for tax to small undertakers. Also feels the officers of the

code authority have shown themselves to be very selfish in voting such salaries and

per diem expenses to themselves. (Complaint.)

4. O. I. Tuell, Tacoma, Wash., protests payment of $6 to funeral-service indus-

try.

5. Laflin-Ward-Soper Co., Barryton, Mich., protests assessment to funeral

service industry; impossible for small undertakers in small towns to meet assess-

ment.

6. Mrs. A. Elice, Masonic Theatre, New Washington, Ind., writes that she

joined Motion Picture Code without knowing that there were such assessments

to it. The theater is open only 1 night each week and for only 1 show and the

admittance is only 10 and 15 cents. Requests that the assessment of $15 per

year be lowered.

DIVISION 6

1. Michigan Bakers, Grand Rapids, Mich., protest the assessment for the

Baking Code, especially the $10,000 per year rental for offices of the code author-

ities. The entire amount is out of proportion.

2. Charles Wiesmantel, Mineola, Long Island, N. Y., writes in protest of the

bakers' code assessment and requests that time be extended for him to read over

the proposals. Mr. Wiesmantel would like to have the time extended to October

1, 1934.

3. The Coston Co., Inc., Hampton, Va., protest against the assessment for the

blue-crab industry, stating that more than half the industry want the code

abolished. One more protest was received, the writer's name not having been

recorded.

4. Mayonnaise: 727 J Street, Sacramento, Calif., the Columbia Market pro-

tests assessment by this code authority. They say it is only a small part of their

business. (Q. E. Riley.)

5. Griscom Bros., Trenton, N. J., protest paying assessment to the Mayon-

naise Code on the grounds that they have already paid $11 to the Meat Code.

6. Albemarle Peanut Co., of Edenton, N. C, protests the budget for the Raw

Peanut Milling Code; the industry is not large enough to stand these levies.

(Carlson.)
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DIVISION 7

1. Graphic arts (Walsh), Talmadge Dunlap, owner, Dunlap Printing Shop'

Tad, W. Va., re assessment of $12 received from the Graphic Arts Code and the

Appalachian Ohio Valley Printers, Inc., Parkersburg, W. Va. He cannot pay

this bill, in fact, he told the man when he signed this code he was doing it under
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protest. His principal business is covered by the Retail Code, which he has

signed. Dunlap Printing Shop is only a trade name; in July he did not do any

print jobs and in August only $68. The little printing they do is a side line.

If forced to pay, he will close the shop at once. (Complaint.)

2. Graphic arts, assessment: Pacific Mills, Boston, protests assessment for thia

industry. State they operate under Cotton Textile and Woolen Codes.

3. Lithographic printing, assessment: Rayner, Dalheim & Co., Chicago, pro-

tests assessment by the above industry.

4. Commercial relief printing (Walsh), Albert O. Wells, the Seminary Press,

2535 Seminary Avenue, Oakland, Calif.: It seems he will be forced out of his shop.

He is told by the Associated Printers under the guise of the N. R. A., that he

will have to pay $2 per month and threaten him with court proceedings if he does

not report his mechanical pay roll. As he has employed no help and has done

his own work he sees no way of acceding to this demand. All information he has

previously given this association has been used to his disadvantage. (Complaint.)

TEXTILE DIVISION

1. Northwest Leather Co., Seattle, Wash., writes in protest of the assessment

for Leather and Shoe Findings Code. This group feels that the expense in this

area is too great for the administrating of the code. Others same as above,

Duncan & Sons, Inc., Seattle, Wash.

2. Ready-made furniture slip covers, budget: Paroma Draperies, Inc., New

York, protests the above proposed budget as excessive.

3. Ralph T. Barney, Canaan, N. H., writes that he cannot understand why the

National Recovery Administration has the right to compel him to pay tribute to

the Furriers Code. Writes that his fur-dealing business has not yielded enough

in the past 4 years to meet bare living expenses and these code restrictions only

add to the difficulties.

PUBLIC UTILITIES DIVISION

1. Trucking industry: L. M. Ward, of Glens Falls, N. Y., states that a certain

man has been holding meetings for truckmen in this town and claims to be work-

ing for National Recovery Administration. He is demanding that all truckers

pay $3 for each truck. Several have paid the $3 but have not received emblem

or receipt.

CHEMICAL DIVISION

1. Furniture, floor wax, and polish: The Clifton Chemical Co., 246 Front Street,

New York City, protests assessment under this code. They say it constitutes

less than 5 percent of their business and that they are operating under the Soap

and Glycerine Code. (George L. Berry.)

A. R. Forbush,

Deputy Administrator, Correspondence Division.

Memorandum to Mr. Henderson of Complaints About Code Authority

Budgets and Fees From Biweekly Mail Summary Number 94 (Cover-

ing Aug. 9, 10, and 11)

August 11, 1934.

division i

1. H. L. Ruppert & Co., St. Louis, Mo., submits copy of letter to Investment

Bankers Code Committee protesting budget and attorneys fees of $44,000 as

unreasonably large; $7,500 for publicity uncalled for; $34,000 for salaries un-

necessarily large.

2. The Southwestern Plywood Association, Mempnis, protest the approval of

the budget of the Plywood and Veneer Association for the period from January 1,

1934, to December 1934. The Southwestern Plywood Association, with an esti-

mated gross income of $10,000, cannot administer the Code or even exist if it is

forced to remit $6,000 direct to the Plywood and Veneer Association.
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3. Feldspar: The Orford Soap Co., New York City, protest the charge of 1

percent of the dollar sales as being excessive. This will substantially increase

the cost to the consumer. Also objects to that part of the budget which compels

the purchaser of feldspar to act as a check-off for the purpose of collecting the

fees of the code authority. Unless some more sensible plan is worked out, it will
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tend to destroy the good work which has been accomplished by National Re-

covery Act.

4. Metropolitan Store Fixture Dealers Association, New York City, protest

assessment of the Commercial Fixture Code Authority as being too high.

5. Lumber and timber products: Archie Wood, Darsey, 111., protests any

assessment being made against him. On his 40 acres of land he has timber that

was torn up by a cyclone, and he has sawed about 7,000 feet in the last year, and

he still has part of it now. He didn't sell enough to pay his store bill.

DIVISION 2

1. Marking devices: Edw. R. Simmons, Bristol. Conn.; protests any assess-

ment by the International Stamp Manufacturers Association of Chicago.

2. E. Muerdter, advertising specialties, Philadelphia, protests that the assess-

ment for the Advertising Specialty Code is unfair, unjust, and outrageously

high. Says that it is higher than any Federal, State, or income tax.

3. Max Stern, New York City, protests against paying assessment to the

Precious Jewelry Code Authority, because he is not doing any precious jewelry

business and he has been overrated.

4. Business furniture, storage equipment and filing supply: I. M. Levy, Art

Steel Co., Inc., New York City, writes: "The budget is terrifically out of line

and represents a figure in excess of what is required to comparatively administer

the code. There are approximately 45 concerns, with about 28 that are active.

If you assume a per capita cost on the total 45, each concern would be charged in

excess of $1,000. First. The amount of $21,000 for clerical help is excessive with

chief executive's salary of $11,000 representing more than 53 percent of the

amount set aside for clerical help. Also $18,000 for traveling expenses represents

about 37 percent of the total budget."

5. Robert Merkle, of Grand Rapids, Mich., protests assessment received from

Precious Jewelry Producing Code Authority.

6. Max Jellenick, New York City, protests the sum of $15 assessment for the

Precious Jewelry Producing for reasons that the code authority has no right to

assess him because, as a dealer, he (Jellenick) does not come under the code.

7. Michel Mutchnik, New York City, protests as above.

8. Alex Kosman, New York City, protests as above.

9. The 14K Fixing Co., New York City, protest assessment of $25 by the

Precious Jewelry Code. They say they are members of the Medium and Low

Priced Jewelry Code and are contributing to it.

10. Deelette Jewelry Novelty Co., New York City, protest paying $75 assess-

ment to the Medium and Low Priced Jewelry Code, stating that this firm is

operating at present under two codes and do not see any reason why a third should

be forced upon them.

11. Medium and low-priced jewelry: M. Bierman, New York City, in com-

pliance with Executive order X-36 protest the attempted levy by the Medium

and Low Priced Jewelry Code Authority. They are now contributing to the

button jobbers wholesalers' trade, which embraces their principal business. The

Medium and Low Priced Jewelry Code is a manufacturing code and is not

applicable to their business.

12. Chatham Button Corporation, New York City, decline to pay the $60

assessment to the Medium and Low Priced Jewelry Code Authority because they

are not a member of that code.

division 3

1. Frank L. Lilly, of Belfast, N. Y., protests against submitting to the Roofing

and Sheet Metal Code. He has been notified of an assessment of $10 from

Clarence J. Meyer, State code authority, chairman of New York State.

2. Pacific Chemical Co., Los Angeles, Calif., asks to be relieved of assessments

to Furniture and Floor Wax Code. Business under this code represents only

3 percent of their total sales for 6 months ending May 31, 1934.

3. The Old Town Co., of Old Town, Maine, protests against paying an assess-

ment levied on them by the Food Dish & Pulp and Paper Plate Code Authority

on the grounds that they are paying assessment to the Paper and Pulp Code

Authority and deem it excessive to submit to any other code.
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DIVISION 4

1. Retail solid fuel: Independent Coal Co., Kingston, N. Y., protests assess-

ment by the above code authority as being a burden to their business in present

circumstances.

2. Kroll Co., importers of diamonds, protests an invoice for a $25 assessment.
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3. Rug-Tex Corporation, Chicago, operates under and pays assessment to the

hair and jute felt industry. They have been informed that thev also have to

pay to the Covered Carpet Padding Code Authority. Request information.

4. Novelty Curtain, draperies, bedspreads, and novelty pillows: The Majestic

Curtain Co., New York City, protests the proposed method of assessment.

5. Manufacturing Jewelers and Engravers Association, Louisville, Ky., protest

the Retail Jewelry Code Authority trying to assess this group, claiming they only

do trade work for the stores of this city, therefore should be exempt.

division s

1. Rosebud Manufacturing Association, New York City, claim they never have

seen a copy of the budget and they do not know for what purpose the

monevs are to be expended, therefore they protest paying their assessment.

2. Javits & Javits, New York City, writes in protest of the budget and basis

of contribution submitted by the Code Authority for the Millinery Industry.

3. Artificial flower and feather: Dr. H. Dux Co., Inc., Jacksonville, Fla., protest

the budget for the above code authority. They believe that $40,000 could not

be used properly for administration of this code for a period of 6 months. They

refuse to sanction such a sum until an itemized budget is submitted. Ten more

such protests were received.

4. John H. Gleason, New Brunswick, N. J., states that the Middlesex and

Somerset Counties Funeral Directors' Association protests the proposed budget

for the Funeral Service Industry, stating that enforcement of this code is lacking

and urges the budget be revised before finally enacted.

5. The Monarch Pictures Co., Detroit, Mich., protests assessment by the

Motion Picture Code Authority of $12 per month. They say their business

cannot stand it.

division 6

1. John Joseph and Benjamin Lange, owners J. & L. Bottling Works, protest

the assessment of $10 by the Bottled Soft Drink Code Authority in view of the

fact that they have a total investment of less than $500.

2. The Star Bottling Works, Inc., Philadelphia, protest assessment by the

Wholesale Beer & Wine Distributors' Code Authority. Seventy percent of their

business is soft drinks, and beer constitutes only a minor part of their activities.

division 7

1. Graphic arts: Harold W. Brown, Brown Art Co., Schenectady, N. Y.,

protests the minimum assessment of $5 per month, regardless of how small the

printer, or how little work he might do. The assessment should be in direct

proportion to the actual pay roll.

2. E. W. McClelland, Minneapolis, Minn., writes in protest of budget for the

graphic arts. Twenty dollars per thousand per month on the mechanical pay roll

is too much. Some of the larger companies, Mr. McClelland states, are refusing

to pay the assessment on account of it being too high. The price paid officials is

excessive.

MISCELLANEOUS

1. C. G. Gilmore of Roswell, N. Mex., protests paying an assessment the notice

of which was received from the code authority. The amount was $10, which

Mr. Gilmore contends is unjust. (Industry not recorded.)

2. Two additional protests against code authority assessments were received.

In neither case was the industry protested recorded.

A. R. Fobbush,

Deputy Administrator, Correspondence Division.

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 2391

Memorandum to Mr. Henderson op Complaints About Code Authority

Budgets- and Fees From Biweekly Mail Summary No. 88 (Covering

July 19, 20, and 21)

division i

1. Retail tire: A. E. Caldwell, vice president and general manager Atlas Supply

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:41 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Co., Newark, N. J., representing Colonial Beacon Oil Co., Standard Oil Co. of

New Jersey, Standard Oil Co. of Pennsylvania, Standard Oil Co. of Louisiana,

the Standard Oil Co. (Ohio), Standard Oil Co. (Kentucky), Standard Oil Co.

(Indiana), Standard Oil Co. (Nebraska), Standard Stations Inc., Utah Oil Re-

fining Co., protests method of assessment as provided under proposed budget

of retail rubber tire and battery trade. This plan is unfair and discriminatory

in that an outlet selling over $50,000 from 1 store would pay an assessment of

$25, while if same volume of $50,000 were done through 100 outlets doing a

volume of $500 per year, the assessment would be $100 or four times the amount.

DIVISION 2

1. Concrete masonry: The Nonhistone Lawn & Garden Furniture Studios,

Rochester, N. Y., protest an assessment of the concrete masonry industry.

They state that they do not come under this code.

2. Die casting: C. O. Skinner, secretary, C. A. Automotive Parts and Equip-

ment, 800 Michigan Theater Building, Detroit, Mich., protests members of the

industry being assessed by the die casting manufacturing industry.

3. Milbradt Manufacturing Co., St. Louis, Mo., writes relative to the Code

Authority for Power and Gang Lawn Mower Industry, stating that this firm

protests paying assessments to the code authority on the grounds that this

group are competitors of theirs and further, two of the code authority members

are having complaints of violations filed against them by the Milbradt Manufac-

turing Co. Until changes are made, the Milbradt Manufacturing Co. feels they

are being assessed unfairly, and request is made to consider their views on the

matter.

4. Lumber: Ralph P. Johnson of Hargus & Johnson, attorneys, Osceola, Mo.,

protest attempt to include and assess ($50 code authority assessment), and tax

(65 cents per hundred feet) small lumber mills owned by farmers, who saw a few

thousand feet during the fall and winter, sometimes on shares, sometimes for 50

to 60 cents per hundred. To pay the code fee will put them out of business.

5. Special tool, die and machine shop assessment: Marion Machine, Foundry

& Supply Co., Scottdale, Pa., protests requests for payment of assessment under

the above code unless it is determined that they should be considered a member of

this industry. Operate now under both the Gray Iron Foundry and M. A. P. S.

Codes.

division 3

1. Justis Grun, 580 Fifth Avenue, New York City, protest $50 assessment by

Code Authority of the precious jewelry producing industry. Assessment unjust

because investment in jewelry has never exceeded $50,000.

2. Sobel & Kalesko, 71 Nassau Street, New York City, protests $100 assess-

ment under this code.

4. Joseph F. Sulger of New York Citv returns a notice of assessment for $15

from the Precious Jewelry Producing Code Authority. They quote a capital

rating of $4,000 and thev contend that this is excessive.

5. Construction: R. L. Kent Co., Van Nuys, Calif., protests (to White House)

assessment for this industry by submitting copy of letter addressed to "Code

Officers, 350 Chamber of Commerce Building, Los Angeles."

DIVISION 4

1. Narrow fabrics: Columbia Narrow Fabrics Co., George P. Clark, Shannock,

R. I., writes in protest of the $50,000 per year budget for Narrow Fabric Code

Administration. Mr. Clark further protests that he will be in worse financial

condition if this is allowed, than before National Recovery Act.

2. Narrow fabrics industry (Feibel): A. Lifelone, President, Lowell Covered

Rubber Thread Co., Inc., 217 Jackson Street, Lowell, Mass., protests being taxed

one-fifth of 1 percent on their net dollar sales, for the support of the chief execu-

tive officer of the code and others connected with it. They expect to spend

$57,000. In his estimation it seems ridiculous to have a whole office staff which

is mainly used in sending out bills and collecting the dues for the support of these
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officers. While he wishes to cooperate, he feels that they are taxed too high and

it should be cut down to one-tenth of 1 percent.

3. The Ettenger Manufacturing Co., Chicago, 111., protest against the budget

for Light Sewing Code which amounts to $8,390 and request to be relieved.

4. The Albatross Quilting Co., Cicero, 111., writes in protest of the excessive
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amount proposed by the Code Authority for Light Sewing ($8,390), and requests

relief from this assessment.

5. Light sewing: Ajax Quilting & Manufacturing Co., Chicago, 111., writes in

protest of the budget for Light Sewing Code administration which amount is

$8,390, and this company requests to be relieved of this burden.

6. Retail jewelry: Jack Wessel, diamond cutter, 87 Nassau Street, New York

City, protests assessment of $25. He says he never employed more than one

man and he is on part time.

7. Retail jewelry: Charlotte Jewelry Co., 176 Essex Street, New York City,

protest assessment of $1 per year by Local Retail Jewelry Association. They

say they only employ 1 person 1 day per week.

DIVISION 5

1. Cotton glove: D. A. Puis, treasurer, Frontier Glove Co., Buffalo, N. Y.,

protests the assessment of one-half of 1 percent as unreasonably high. One-

eighth of 1 percent should be the most that is paid for any of the code authorities.

division s

1. Food warehousing: California Warehousemen's Association, San Francisco,

Calif., writes in protest of the $3 assessment imposed on that part of the grain ware-

house industry that operates one, two, or three separate warehouses. The other

$3 assessment is satisfactory.

2. Blanke Baer Extract & Preserving Co., 3224 South Kingshighway, St. Louis,

Mo., protests assessment of $175 by the Mayonnaise Industry Code Authority.

Code authority budget is not as yet approved; neither is their application for

exemption from order X-36.

3. Food and grocery: West Newton Milling Co., West Newton, Pa., protests

assessment under the above code.

4. Peanut butter, preserve manufacturing, assessment; Stone Mountain

Products Co., Atlanta, protests assessments by the above industries, stating they

pay assessments under Mayonnaise Code.

division 7

1. Graphic arts: Harry Goodman of 2307 Jefferson Street, Philadelphia, Pa.,

protests an assessment made by the Typothetae of Philadelphia.

2. Graphic arts: Wm. G. Behe, Millers Falls, Mass., protests emphatically

against the $10 assessment sent by the Graphic Arts Association. He has a

1-man print shop and such assessment is burdensome.

3. Graphic arts: Harbison & Harbison, Oceano, Calif., protests assessment of

$10 by National Code Authority.

4. Graphic arts: Local printers, Sacramento, Calif., write in protest of the

budget set by local Typothetae board as being unfair and excessive for minor

duties to be performed.

3. Graphic arts: George J. Witzel, protesting the budget for the code authority

believes that the amount could be cut 30 percent giving the following reasons:

(1) Believes there are too many committees; (2) believes the pay roll is greatly

padded; (3) believes the cost of operation is entirely too high; (4) believes the

printing industry of the United States cannot pay the necessary assessments to

support such a topheavy organization.

6. Graphic arts: James J. Kennedy, Patchogue, N. Y., enters protest against

contribution to the graphic arts industries as unjust as applying to himself. He

entered printing business 2){ years ago to satisfy quest for hobby. He has a

hand press and total net income over 2JÂ» years has been $27.38. A $5 assessment

is excessive in this instance and Mr. Kennedy asks exemption.

7. Graphic arts: Petition signed by Richmond, Va., printers against the local

budget submitted by the Richmond Typothetae of Richmond, Va. The amount

which is $1,200 for 6 months. The petitioners pray that this budget will not be

approved.

8. Graphic arts: Stafford Lowdon Co., Fort Worth, Tex., writes in protest of

the proposed budget for graphic arts in zone 10. The amount is entirely out of

line, inasmuch as at the present time this company is paying about one-third
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of the total amount contributed to the Graphic Arts Association at Fort Worth,

Tex.

9. Printing: The Rogers Printing Co., 610 Bienville Street, New Orleans, La.,

protests assessment of $24 per month by the Typothetae. They say their gross

business is only about $25,000.
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10. Graphic arts: The Butler Press, Cooperstown, N. Y., has received another

assessment notice from Graphic Arts Code Authority. They feel that such an

assessment is unjust.

11. Graphic arts: W. R. Turner Printing Co. writes in protest of the budget

assessment under the United Typothetae of America (a-1) $27 per year. Mr.

Turner claims the set-up is discriminating and requests a review of this matter

before approval of same.

12. Graphic arts: The University of Colorado protests graphic arts assessment.

They do not believe that they should be subject to an assessment as they do only

their own printing and jobs are pro rated at cost to the various departments.

13. Graphic arte: William F. Dougherty, Wichita, Kans., protests an assess-

ment of $3 monthly.

14. Graphic arts (Walsh): J. F. Parma, Cameron, Tex., having received a

notice of assessment as a printer, protests the same on the grounds that he only

prints his handbills listing his grocery prices. In 1933, expense of printing and

distributing these handbills was $135, so his expenses were greater than his

receipts.

15. Commercial printing: The Multi Colortype Co., 4575 Eastern Avenue,

Cincinnati, Ohio, protest assessment commercial relief printing industry. They

say it is discriminatory.

16. The director of publications, University of California, Los Angeles, Calif.,

protests assessment under the Graphic Arts Code. They say the Bruin is a

nonprofit publication and has no pay employees.

17. Periodical publishing: The Wilson Publishing Co. of Saline, Mich., protests

an assessment to the Periodical Publishing Code Authority.

18. F. W. Dunbar & Co., 620 Atlantic Avenue, Boston, Mass., protests budget

for photo-engraving industry. They say it is extravagant.

19. Back Bay Electrotype & Engraving Co., 172 Columbus Avenue, Boston,

Mass., protests $20,000 salary for executive secretary, Code Authority, Photo-

Engraving Industry, as proposed in budget.

20. Electrotyping and sterotyping assessment: Toledo Bottle Cap Co., Toledo,

frotests assessment of $15 under this industry stating they are members of the

aper Disc Milk Bottle Cap Industry and that their dues to the latter are amount-

ing to over $5,000 a year.

21. Electrotyping and stereotyping assessment: General Manifold & Printing

Co., Franklin, Pa., protests assessment by above industry code authority,

claiming to be a contributor and member of the graphic arts industry.

MISCELLANEOUS

1. Trave-Taylor Co., 408 Sixth Street, Oklahoma City, Okla., protest budget

and assessment of the regional budget. They say it is too high. That in their

opinion any zone assessment is confiscatory. They say $36 per $1,000 mechanical

pay roll is entirely too much (industry not reported).

2. Joe Daley, Los Angeles, Calif., protests the salaries on the proposed budget

as being out of line with the present-day conditions (industry not reported).

A. R. Forbush,

Deputy Administrator, Correspondence Division.

(Whereupon, at 5:40 p. m., recess is taken until 10 a. m. Thursday,

Apr. 18, 1935.)
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INVESTIGATION OF THE NATIONAL RECOYERY

ADMINISTRATION

THURSDAY, APRIL 18, 1935

United States Senate,

Committee on Finance,

Washington, D. C.
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The committee met at 10 a. m., in the caucus room, Senate Office

Building, Senator Pat Harrison (chairman) presiding.

Present: Senators Harrison (chairman), King, Barkley, Connally,

Gore, Costigan, Clark, Byrd, Lonergan, Black, Gerry, Guffey,

Couzens, Keyes, La Follette, Metcalf, Capper.

The Chairman. The committee will be in order.

Senator Clark. Mr. Chairman, I ask to have inserted in the

record a telegram from Mr. Elmer Scheuer, general manager of the

Bloch Co., Cleveland, Ohio.

The Chairman. That will be inserted in the record. If it can be

done, it will follow Mr. Vincent's testimony if his testimony has not

already been printed. (See p. 495.)

(The telegram is as follows:)

Cleveland, Ohio, April 2, 1935.

Senator Bennett C. Clark,

Committee on Finance, United States Senate,

Washington, D. C,

I have just received copy of record before your committee on Senate Resolution

79. Deputy Administrator Vincent's testimony regarding the Bloch Co., page

1335 and thereafter, is untrue and misleading, as official records of various hear-

ings to which the company has been subjected will show. First bill, of $21,000,

was sent April 11, 1934. The bill of $37,000 was sent May 2, 1934, not April

11, as Vincent testified. The second bill was sent because the company refused

to admit correctness of first bill and said it would appeal. The company was at

the same time threatened with the withdrawal of labels, which meant economic

death. Neither bill calculated according to the code, and neither bill calculated

like bills sent to other companies, as the code authority has since admitted.

Nevertheless, code authority demanded the company put up the money with

them in escrow and agree not to contest validity of National Industrial Recovery

Act, and they would then consider case on equity. The $16,000 bill was sent

September 24,1934, and testimony that this bill contains an allowance is untrue.

Last bill is based on hypothetical formula not contained in code or interpretations.

Vincent also testified that case is now before Compliance Division. If so, the

company has not been advised either by code authority, Vincent, or Compliance

Division of such action, although last hearing took place 5 months ago. The

Bloch Co. has been threatened and harassed for over a year and put to large ex-

pense in defending itself. Urge you to insist that Compliance Division, if it

has case, hear it immediately at open public hearing without secrecy and find

the company either guilty or innocent without procrastination, so that the com-

pany can plan its business. The company has for 30 years operated union shop

under contract with United Garment Workers. It has never had a strike and

has always had cordial, friendly relations with labor. I will welcome an oppor-

tunity to place company records before your committee and testify, as I consider

that Vincent's testimony is damaging the reputation and the business of the

company.
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(Mr. Scheuer submitted the following statement:)

Statement of Elmer Scheuer, General Manager The Bloch Co., Cleve-

land, Ohio

section t. introduction

I submit this statement in lieu of oral testimony. Permission to file it was
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granted by Mr. F. M. Johnston, clerk of this committee, in a telegram dated

April 4, 1935 (exhibit 1), after I offered to testify. (See exhibit 2 for my offer.)

The purpose of this statement, by recounting the experiences of the Bloch Co.

with the National Recovery Administration, is to show the oppressive character

of code administration by the Men's Clothing Code Authority, to refute and

correct misleading, half-true, and untrue statements of M. D. Vincent, Deputy

Administrator, who recently was a witness before your committee, to suggest

lines of inquiry, and to suggest the form and nature of future National Recovery

Administration activity.

BEC. 2. THE BLOCH COMPANY CASE BEFORE THE MEN'S CLOTHING CODE AUTHORITY

DISCLOSES ADMINISTRATIVE OPPRESSION AND ABUSE

I am general manager of the Bloch Co. of Cleveland, Ohio. The Bloch Co"

employs approximately 800 people; it has for the past 30 years been under

contract with the United Garment Workers of America, affiliated with the

American Federation of Labor. It has practiced collective bargaining during

that entire time; it has never had a strike; it has been publicly acclaimed by union

labor for its outstanding record on labor relations. The Bloch Co., during the

entire time that the National Industrial Recovery Act has been in existence, has

faithfully carried out the intents and purposes of the act.

In January 1934 an investigator from the Men's Clothing Code Authority

made an inspection of the plant and records of the Bloch Co. to determine com-

pliance with article 2-b of the Men's Clothing Code. This clause reads:

"The existing amounts by which wages in the higher-paid classes up to classes

of employees receiving $30 per week exceed wages in the lowest-paid substantial

classes shall be maintained.

This provision of the code had been carefully studied by the company and

changes had been made in its wage rates to carry out the plain intent and purpose

of the provision. The investigator, however, claimed the Bloch Co. was not

complying. I immediately protested his findings and arranged a conference with

the code authority in New York for January 31, 1934. The executive director,

Mr. George Bell, at this meeting, admitted there might be some justice in my

contentions; the comptroller, H. K. Herwitz, suggested that additional data be

furnished in support of my contentions. This was done.

On April 11, 1934, the Bloch Co. was notified of an allowance of 17.7 percent

for waiting time (a term descriptive of nonproductive time); but despite this allow-

ance, the code authority claimed a deficiency of approximately $21,000 for a

16-week period. This allowance for waiting time was less an act of grace than

appears on the surface, because the code authority concealed from the Bloch Co.

at that time, and for long thereafter, that the application of article 2-b made in

its case was entirely different from the application to other manufacturers and

was highly discriminatory as against the Bloch Co.

I protested the assessment, and another conference was arranged on April 30,

which continued into the next day (May 1). Mr. Bell, executive director; Mr.

Drechsler, secretary and general counsel; and Mr. Herwitz, comptroller of the

code authority, were in attendance. At the close of the conference the threat

was made that unless the Bloch Co. accepted the $21,000 bill of April 11, its code

labels would be withdrawn, the allowance for waiting time would be thrown out,

and an increased bill sent. I inquired about an appeal and was told by Mr. Bell

that a so-called "2-D" committee would hear the case. I stated that an appeal

would probably be made. This statement was met with the astounding reply

by Drechsler (counsel for the code authority):

"It will not do you any good, because the committee will do exactly as Mr.

Herwitz and I tell them to do; and furthermore, the only thing that the committee

will consider is whether your piecework rates are as high as your Competitors'."

Mr. Bell then told me that pending an appeal the code labels could not be

withdrawn.
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It is extremely significant that on the following day (May 2) the code authority

sent the Bloch Co. a letter which claimed a deficiency of approximately $37,000

for the 16 weeks then under consideration. (Note that Vincent testified (p. 1336)

that the $37,000 bill was sent the same day as the $21,000 billâ€”one to correct

the other.)
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On June 2, 1934, George Bell, executive director of the Men's Clothing Code

Authority, visited Cleveland and demanded of counsel for the Bloch Co. that it

place in escrow with the code authority the entire $37,654.44 set forth in the

bill, after which the code authority would hear the Bloch Co. on the basis of

equities, providing that the company would agree in writing not to contest the

validity of the National Industrial Recovery Act or the Clothing Code or inter-

pretations of the Clothing Code. This preposterous demand, of course, was

refused.

On June 12 a formal hearing was had before members of the 2-D committee,

and the above facts and a large mass of data were presented. No conclusion

was reached, and the hearing was adjourned to a later date.

Among other things, I testified on June 12 as to the conference on May 1,

1934, and the statements made to me by Mr. Drechsler. Although Drechsler

was present when I testified, he took no exception to my testimony. Not

until November 5, 1934 (even though another hearing of the 2-D committee

intervened, at which he was present), did he challenge my testimony. It is my

belief that my testimony given on June 12, as contained in the record taken at

that time, was not attacked by Drechsler until after he learned that I had testi-

fied in connection with a deposition to be used in the case of L. Greif & Bros., and

that this deposition was filed in the Federal Court at Baltimore and thereby

became a public record.

Subsequent to the June 12, 1934, hearing, the company, at large expense to

itself, including the employment of accountants, engineers, counsel, and visits to

other manufacturers, discovered that other methods of computing the differ-

ential and other interruptions of the 2-b clause had been used by the code

authority. It was definitely established that the Bloch Co. bill had been im-

properly and incorrectly figured. Upon the basis of the application of the 2-b

clause to other manufacturers, there was no liability by the Bloch Co.

At the adjourned hearing before the 2-D committee, held at the code authority

offices July 9, 1934, proof as to other applications of the 2-b clause was presented

and when the evidence upon this fact was beyond any contradiction, the adminis-

trative staff of the code authority finally admitted that other methods of compu-

tation and application had been used. At the conclusion of this hearing it was

agreed that the Bloch Co. would submit additional data and statistics and that

the old bill of $37,000 was to be completely discarded by the code authority.

On August 16 the Bloch Co. received a telegram stating that the mass of figures

already submitted were not satisfactory and demanded additional data, including

a complete description of all manufacturing operations, a statement of piecework

rates, and a record of all rate changes since March 24, 1934. (Note record p. 1417.

In the Greif case the Research and Planning Division did not allow this kind of

information to get into the hands of the code authority.) The telegram further

stated that the 2-D committee would meet on August 20 (4 days later) and

that a decision would be made in the case whether or not rates were submitted

by that time. This arbitrary demand was protested by counsel for the Bloch

Co.; the code authority was invited to send an investigator to Cleveland to

examine the records and secure such information as was desired. The investigator

appeared a few days later and took with him copies of the company records.

On September 24, almost a month later, the Bloch Co. was notified that "the

total amount due to your employees for the period week ending December 2,

1933, through week ending July 14, 1934, is $16,062.44." This is a 32-week

period. The preceding bill of $37,000 for 16 weeks (rate of $2,350 per week) was

reduced to $16,000 for 32 weeks (rate of $500 per week). This reduction again

was still no act of grace. The bills of $21,000 and $37,000 were admittedly

figured on a wholly improper basis, as we discovered through our own industry

and resourcefulness. The new bill of $16,000 was again figured on a basis not

applied to other manufacturers. It is based upon a formula and hypothesis

having no justification whatever in the code, in the interpretations of the cude,

or in the illustrations developing the interpretations. (Vincent implies in his

testimony, (p. 1336, that this $16,000 bill was the result of an allowance. It

contains no allowance of any kind; on the contrary, it is again loaded.)

Furthermore, this bill of" $16,000 is dated back to November 26, 1933, even

though the interpretations became effective June 7, 1934. It is important to note

that in the Greif case the settlement was made as of June 9, 1934.
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The Greif settlement was made on August 31, 1934. The last Bloch Co. bill is

dated September 24, 1934, nearly a month later. As late as November 5, 1934

(the date of the last hearing on the Bloch Co. case) the Men's Clothing Code

Authority was concealing from the Bloch Co. the nature of the Greif settlement.

Of even more importance to the company is the fact that the code, for which is
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claimed the validity and dignity of a law, was given an application that was not

uniform and the very application on which Greif was haled before the Compliance

Division was denied to the Bloch Co.

I call to the attention of your committee the fact that the Bloch Co. has

contended from the very beginning that there was no liability upon it for 2-b

deficiencyâ€”that it based its contentions upon grounds other than the fact that

the interpretations became effective June 9, 1934. I claim that even if the

interpretations were effective as far back as November 26, 1933, the Bloch Co.

has complied with 2-b and has no liability.

Still another hearing was held by the 2-D committee in the Bloch Co. case on

November 5, 1934. A tremendous mass of data was again submitted at this

hearing by the company, all of which sustained its contentions that there has

been no violation of article 2-b. On December 10, 1934, the 2-D committee

again found against the company, notwithstanding the indisputable character

of the evidence.

The Bloch Co. does not know the present status of its case, although 5 months

have passed since, the hearing and 4 months have passed since it received notice

of decision by the 2-D committee. Mr. Vincent, who seems to have private

information on the matter, stated before your committee that "the matter is

now before the Compliance Division."

I believe that the failure of the code authority (and the Compliance Division,

if it has the case) to press the matter further is due to the pendency of investiga-

tion by your committee and the present efforts to renew the National Industrial

Recovery Act, and I call to your attention my telegram (exhibit 2 attached hereto)

asking for an immediate, open, public hearing without secrecy.

The foregoing is the history of the Bloch Co. bill which Vincent says was

$37,000, reduced to $16,000 by the 2-D committee upon an overtime allowance.

(See p. 1336 transcript of hearing before your committee.) Neither in his secret

report nor in his testimony before your committee does Mr. Vincent give the

real facts. He insinuates that the Bloch Co. is guilty of code violations and is

the recipient of acts of grace from the code authority in the reduction of a $37,000

bill to $16,000. Mr. Vincent's testimony has a color and texture which can only

be the product of partisanship and bias, notwithstanding the fact that his position

calls for impartiality.

I will pass without comment Vincent's "secret report" to the National Recovery

Administration, which is more in the nature of a prosecutor's indictment than

an impartial fact-finding analysis, which it purports to be. I do call attention,

however, to the fact that in his secret report he said of the Bloch Co. case thatâ€”

"The last data sent in by the plant (Bloch Co.) officials was received by the

code authority on August 4, 1934. The deficiency for which the plant was billed

was $37,654.44 and the appeal is still pending."

On July 9, 1934, the 2-D committee expressly agreed that the $37,000 bill was

discarded. Mr. Vincent's statement above quoted would make it appear that as

late as August 4, 1934, the Bloch Co. was a violator of the code. This is typical

of the treatment of facts by Vincent in his secret report and in his testimony.

SECTION 3. SUGGESTED LINES OF INQUIRY IN CONNECTION WITH THE MEN'S

CLOTHING CODE ADMINISTRATION

Some of the major abuses in the administration of the Men's Clothing Code lie

in the fact that new agencies, wielding large power, have used such power for

improper purposes, for the oppression of a minority group and for the agerandize-

ment of particular interests, especially those in control, and for the development

of monopoly. I submit the following lines of inquiry for your committee in this

connection:

1. The Amalgamated Clothing Workers, a union headed by Sidney Hillman,

who is also a member of the National Recovery Board and the Men's Clothing

Code Authority, controls the Amalgamated Banks of New York and Chicago.

How many members of the Men's Clothing Code Authority or their firms are

or have been indebted to these banks? How many men in key positions in the

National Recovery Administration are or have been indebted to these banks?

2. To what extent has the Amalgamated Clothing Workers subsidized certain

publications to secure favorable publicity and to carry on other propaganda

work?
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3. Who paid for the full-page advertisement which appeared in the New York

Times on March 22, 1935, purporting to express the desire of enumerated small

business men for the continuance of the National Recovery Administration; how

many of these business men ever heard of the advertisement before it was printed;

how many of them were consulted about it; and how many, if any, have paid
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anything toward its publication?

4. To what extent is the Men's Clothing Code Authority staffed with persons

having affiliation or connection with the Amalgamated Clothing Workers, or

relatives of such persons?

5. The New York Contractors' Association fixes the selling price in the New

York market for various types of garments. Such prices are reached by agree-

ment between the New York Contractors' Association and the Amalgamated

Clothing Workers. These prices are published in the trade papers. To what

extent does such action result in a restraint of trade and constitute a violation

of law?

6. What would be the effect of the proposed wage amendments to the Men's

Clothing Code upon manufacturers in the decentralized markets? These amend-

ments, I submit, are inspired by the clique which controls the Men's Clothing

Code Authority, and, if adopted, will result in economic death to many businesses

in the decentralized areas. The amendments are unjustifiable. Special atten-

tion is called to the fact that although the figures, presumably in support of the

amendments, were prepared under supervision of the Division of Research and

Planning of the National Recovery Administration, this division did not assume

responsibility for the conclusions as to such figures. No code authority should

be so dominant in personnel as to use a governmental research agency as a

cat's-paw for the purpose of assembling figures and thereby give them official

character, and yet bar such agency from making an independent analysis.

7. Is it true that Dr. A. G. Silverman, chief statistician of the Labor Advisory

Board, was "fired" in July 1934, because he refused to doctor a statistical report

for Sidney Hillman? (See Nation, July 11, 1934.)

8. Upon whose order did Mr. Howard, special agent of the Department of

Justice, terminate his investigation of the administration of the Men's Clothing

Code and why was his report buried in the files of the National Recovery Ad-

ministration?

9. Why was the investigation taken out of the hands of a trained Department

of Justice investigator and placed in the hands of a person without qualification

in determining facts?

10. In view of the fact that the investigation related to purported abuses by the

Men's Clothing Code Authority, why did Vincent limit his contact to the Men's

Clothing Code Authority itself and fail to contact persons who made the com-

plaint?

11. Is it true that the salary of $25,000 per year of George Bell, former execu-

tive director of the Men's Clothing Code Authority, was guaranteed by three

clothing manufacturers?

12. Vincent testified that approximately 35 or 36 other codes under his charge

contained provisions for equitable adjustment of wages for higher paid groups

(similar to article 2-b of Men's Clothing Code). To what extent has Vincent

attempted to secure enforcement of these equitable adjustment provisions in

codes other than the Men's Clothing Code, and if none, why?

13. Why were the details of the Greif settlement kept not only from the

Bloch Co. and the industry, but from some members of the Men's Clothing Code

Authority? Is it conducive to sound industrial relationships that a code should

be administered without uniformity and under a seal of secrecy?

14. Does your committee approve of ex post facto application of codes as

attempted by the Men's Clothing Code Authority and applied by the Com-

pliance Division? Attention is called to the fact that interpretations of the

Clothing Code first given official sanction on June 7, 1934, are applied retroac-

tively to November 26, 1933.

15. Does the fact that the New York market has under the code been able

to increase its share of all clothing manufactured in the United States from

32.6 percent of all clothing cut to 39 percent constitute the "economically and

socially constructive and stabilizing" influence which Mr. Vincent acclaims?

SECTION 4. CONCLUSION

The foregoing statement detailing the experience of the Bloch Co. with National

Recovery Administration agencies, including Men's Clothing Code Authority,

indicates that I am qualified, from protracted and bitter experience, to make
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recommendations as to National Recovery Administration. On the basis of

such experience, the following recommendations are made:

1. If National Industrial Recovery Act is extended in any form, it should be

limited to provisions for minimum wages, maximum hours and unfair trade

practices.
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2. If National Recovery Act is allowed to exist in its present form, adminis-

trators should be chosen on the basis of business experience, nonpartisanship,

and judicial temperament.

3. If code authorities are allowed to exist under the new act, (a) their activities

should be limited to recommendation to some branch of the Government (i. e.,

Department of Labor and/or Federal Trade Commission) which can act in an

unbiased, unprejudiced and judicial manner; (b) they should be composed of

members reflecting all variations of the industry as to manufacturing methods

and geographical location. This is important (certainly in the clothing industry;

quite likely in other industries) because long-standing differences in factory

technique have resulted in well defined and proper competitive conditions, the

destruction of which inevitably points to monopoly; (c) economic boycott by

means of insignia, such as "blue eagle" and/or code labels, if deemed justifiable

at all, should be applied impartially and not used for the extinction of an unfavored

minority group.

I am firmly convinced that as presently constituted and under the sanction of

National Industrial Recovery Act, code administration has crystallized into an

unbearable bureaucracy. The economic life of the country is imperiled by the

usurpation of legislative, judicial, and executive powers by interested groups

using National Industrial Recovery Act for personal ends and as an instrument

for oppression of unfavored groups and individuals. This is certainly true of

the Men's Clothing Code. The same danger exists as to all other codes. It is

a danger that can be remedied by prompt and decisive action.

Respectfully submitted.

Elmer Scheuer.

Exhibit 1

Washington, D. C, April 4, 1935.

Elmer Scheuer,

General Manager the Block Co.,

Cleveland:

In re your telegram. Time of Committee so limited and number of witnesses

so large committee can hear you only for few minutes Wednesday morning

April 10 at 10 a. m. If you prefer and will do so you may submit a statement

explaining your position which will be incorporated in record and which will

receive attention of committee.

F. M. Johnston,

Clerk Committee on Finance.

Exhibit 2

April 2, 1935.

Senator Pat Harrison,

Chairman Committee on Finance United States Senate,

Washington, D. C.

I have just received copy of record before your committee on Senate Reso-

lution 79. Deputy administrator Vincent's testimony regarding the Bloch Co.,

page 1335 and thereafter is untrue and misleading as official records of various

hearings to which the company has been subjected will show. First bill of $21,000

was sent April 11, 1934. The bill of $37,000 was sent May 2, 1934, not April 11

as Vincent testified. The second bill was sent because the company refused to

admit correctness of first bill and said it would appeal. The company was at the

same time threatened with the withdrawal of labels which meant economic death.

Neither bill calculated according to the code and neither bill calculated like bills

sent to other companies as the code authority has since admitted. Nevertheless

code authority demanded the company put up the money with them in escrow

and agree not to contest validity of National Industrial Recovery Act and they

would then consider case on equity. The $16,000 bill was sent September 24,

1934, and testimony that this bill contains an allowance is untrue. Last bill is

based on hypothetical formula not contained in code or interpretations. Vincent

also testified that case is now before compliance division. If so the company has

not been advised either by code authority, Vincent, or compliance division of such
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action although last hearing took place 5 months ago. The Bloch Co. has been

threatened and harassed for over a year and put to large expense in defending

itself. Urge you to insist that compliance division if it has case hear it immediately

at open public hearing without secrecy and find the company either guilty or

innocent without procrastination so that the company can plan its business. The
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company has for 30 years operated union shop under contract with United Gar-

ment workers it has never had a strike and has always had cordial friendly rela-

tions with labor. I will welcome an opportunity to place company records before

your committee and testify as I consider that Vincent's testimony is damaging

the reputation and the business of the company.

Elmer Schetter,

General Manager of the Bloch Co.

(The chairman received the following letter, with accompanying

data from M. D. Vincent, Acting Division Administrator, Textile

Division, National Recovery Administration).

National Recovery Administration,

Washington, D. C, April 9, 19S5.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

Washington, D. C.

My Dear Senator Harrison: Senator Robert J. Bulkley of Ohio has fur-

nished me a copy of a night letter sent by the Bloch Co. of Cleveland, Ohio, to

members of the Senate Finance Committee under date of April 2, 1935, criticizing

statements made by the writer when testifying before your committee.

For your committee's information and record I am enclosing herewith copy of a

statement which the code authority of the men's clothing industry prepared at my

request, giving a detailed account of the Bloch Co. case. Enclosed also are copies

of correspondence between the code authority and the Bloch Co. relating to the

case.

Your committee will find in the enclosed statement and correspondence a quite

full and an accurate account of the actions and proceedings taken by the code

authority upon its charge against the Bloch Co. of noncompliance with article II

(b) of the Men's Clothing Industry Code.

Sincerely,

M. D. Vincent,

Acting Division Administrator Textile Division.

An investigation of the Bloch Co. was made by the code authority in January

1934. Under date of January 18 we received a report from our investigator

stating that the average hourly wages of the 20 percent lowest substantial class

was 18 cents per hour, and that the difference to be maintained was $6.51. The

investigator also reported that the firm had made a horizontal increase of $1.50

per week, and that credit should be given said firm for such increase, and that

the net difference to be maintained therefore was $5.01.

On or about January 31, 1934, and before there had been any analysis of the

investigator's report or any communication with the firm, Mr. Scheuer of the

Bloch Co. called at the offices of the code authority and stated that, in his opinion,

in calculating the obligations of the firm under the provisions of II (b), allowance

should be made for waiting time. He was informed that such information could

be presented to the committee, provided for under article II (d), commonlv known

as the "II (d) Committee."

Under date of February 6, 1934, such information was submitted. Copy of

this letter is attached. I direct specific attention to the fourth paragraph of his

letter which reads as follows:

"I am submitting this data for the purpose of having it presented to the com-

mittee provided for in section II (b) (obviously the reference is to II (d)) of the

code for review of what is properly required of us in reference to section II (b),

in the light of all the circumstances."

An analysis of the information submitted in this letter and in subsequent

letters was made by the staff, and on the basis of such analysis, the memorandum

letter of April 11, 1934, was written.

It is clear from the letter written by the Bloch Co., in submitting the informa-

tion with respect to their claim for waiting time, and the code authority letter

of April 11, that all discussion of waiting time was for the purpose of presenting
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same to the committee on II (d). The letter of April 11, copy of which you

presented at the hearing before the Senate Finance Committee on March 28,

1935, on page 1339 of "Report of Proceedings," stated in part "If the amount of

waiting time, as above determined is taken into account * * * the deficiency

amounts to $21,715.52." The letter further went on to state "I shall be very
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pleased to discuss any phase of this matter with you personally so that we may

secure a fair and equitable adjustment of the requirements under the code. If

there is any additional pertinent information to which we have not had access

and which would enable us to arrive at an early adjudication of this matter, I

would appreciate it if you would put this information at my disposal so that it

could be considered fully to the end that we may arrive at a solution within the

letter and spirit of the code."

Under date of. April 19, in reply to a letter from the firm stating they were

studying the figures, and desired a conference, Mr. Bell wired as follows:

"Replying your letter 16th previous conversations not disregarded but cal-

culations based on our best understanding situation. Agree with you discussion

of matter advisable. Glad have you here Tuesday or Wednesday next but

certainly urge you send on your figures at least one day in advance so we can study

same thus saving your time and ours when meet for discussion. Please wire

collect when you plan to be here and when figures can be sent."

Pursuant to the last paragraph of the letter of April 11, a meeting was held at

the code uathority offices on April 30 and on May 1. At that time counsel for

the code authority gave it as his opinion that, in making up a bill against the

company for deficiencies, the staff should not take into account so-called "waiting

time", and that a bill should be sent to the firm on the basis of the investigator's

report within such allowance.

Accordingly, on May 2 the first bill to the firm was sent, stating that on the

basis of the investigator's report and pay roll reports available, the amount of

such deficiency was $37,654.04.

Under date of June 5 the firm asked for a hearing before the II (d) committee,

and such hearing was held on June 12. At that hearing it was brought out that

the code authority had identified workers by clock number for the purpose of the

bill, since the pay-roll reports submitted by the firm did not give the name of the

worker but merely the clock number.

Evidence disclosed at the hearing showed that in many cases different em-

ployees at different times had the same clock number; that when a worker left

the employ of the firm his clock number was given to another worker who may or

may not have been a newly hired employee. The firm also presented evidence

with respect to the classification of certain employees, that they were nonmanu-

facturing rather than manufacturing employees, and that therefore should not be

included in the bill for underpayments.

As a result of the hearing on June 12, and the hearing on July 9, the firm asked

for a reinvestigation to clear up any disputed matters of fact.

Such reinvestigation was made on August 21 and August 22. This investiga-

tion disclosed that the average hourly wages of the lowest 20-percent class was 18

cents an hour, as had been reported in the original investigation. However, the

investigator reported that a number of workers who had been included as being

covered by the provisions of article II (b) should be eliminated from the calcula-

tions for various reasons.

Accordingly, on the basis of this information, a new bill was drafted and sent

to the firm under date of September 24, 1934, in the amount of $16,062.44.

The firm, under date of September 29, acknowledged receipt of this bill and

asked for a hearing before the II (d) committee, and said it would present analysis

of such figures and such other evidence bearing on the case as soon as possible.

The firm had a full and complete hearing on its contentions on November 5

before the II (d) committee. After full review by the various members of the

II (d) committee, a request for relief from this bill on the grounds of equity was

denied and the firm was so notified on December 10. (Copy of December 10

letter attached.)

The firm was certified to the National Compliance Council for underpayment of

said amount found due, under date of January 15, 1935. The matter is now

pending before the Regional Compliance Council at Cleveland. No date has been

fixed for hearing.

H. K. Herwitz.
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The Bloch Co.,

Cleveland, Ohio, February 6, 1934-

Mr. H. K. Herwitz,

New York, N. Y.

Dear Mr. Herwitz: Since I saw you in New York last Wednesday, I have
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been confined to bed with a case of grippe and therefore was unable to write you

previously.

In accordance with your suggestion, we have prepared figures covering a 4-week

period prior to the filing of the Men's Clothing Code and comparative figures for

a 4-week period after the code became effective. These figures are for the pur-

pose of establishing the nonproductive time prior to the filing of the code.

We discussed with Mr. Bell the report of your investigator, Mr. Harry Wolff.

I expressed the opinion to you and to Mr. Wolff that the number of hours shown

in Mr. Wolff's figures did not reflect the amount of time lost in waiting for work

and therefore, these figures do not adequately indicate what the rate per hour

would be if a flow of work was relatively constant. Prior to the adoption of the

code, it was our policy to spread the work and this was done in accordance with

our understanding with the local representatives of the United Garment Workers.

I am submitting this data for the purpose of having it presented to the com-

mittee provided for in section Il-b of the code for review of what is properly

required of us in reference to section Il-b, in the light of all the circumstances.

We submit to you herewith two exhibits. Exhibit no. 1 shows the number of

hours, by weeks and in total, for the 4-week period ending July 1, 1933. Exhibit

no. 2 shows a comparative period, for the period ending October 28, 1933.

In each case, these figures show the number of hours expended on coats, vests,

and pants, and the number of garments produced. You will note that at the bottom

of each column, we have itemized the number of sack coats, number of topcoats,

and number of overcoats produced.

The figures used to determine the number of hours per cost unit were established

by figuring sack coats as 1 coat unit, topcoats as 1.36 coat units and overcoats as

1.50 coat units. You will understand, of course that in order to get an exact

comparison, it was necessary to arrive at a common denominator. The figures

used were determined by ascertaining the relative time and rates for sack coats,

topcoats, and overcoats.

We, therefore, arrive at comparative figures, as follows:

Period

Period

ending

Oct. 28

ending

July 1

Hours per coat unit

6.93

1.11

.94

3.86

.79

.82

Total

8.98

6.47

Difference, 3.51 hours or 64.2 percent.

The above figures, together with the exhibits attached herewith, have been

prepared under the supervision of our engineers, Norris & Elliott, and it is their

opinion that these figures truly demonstrate the great amount of nonproductive

time which prevailed in our shops prior to the adoption of the code.

As Mr. Wolff expressed it, we were running a "club house" and you can readily

see from these figures that the rates prevailing prior to the code were such that

had our employees put in all of the time they spent in the plant producing, the

â–

earnings would have been a great deal higher.

For instance, on the basis of these figures, if we assume that Mr. Wolff's calcu-

lations are correct and that 18 cents per hour represented the earnings of the lowest

20 percent of our employees, it is evident that this 18 cents would be increased by

64.2 percent or an increase of 11.5 cents per hour, giving us a minimum pay of

29.5 cents per hour or, on the basis of a 44-hour week, a weekly earning of $13.

The writer believes that the figures speak for themselves and that no further

â–

explanation on our part is necessary to convince you of our intent.

As explained to Mr. Bell and yourself, we feel that a great injustice would be

done us if the report of your examiner were allowed to stand without explanation,
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The writer will very much appreciate if you will give this letter your immediate

attention and let us know as quickly as possible if our contention is upheld.

Cordially yours,

The Bloch Co.,

By Elmer Scheuer,
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Per Vernon G. Kat.

December 10, 1934.

The Bloch Co.,

2320 Superior Avenue, Cleveland, Ohio.

Gentlemen: Pursuant to your application for exemption from the operation

of the provisions of article II, subdivision (b), of the Men's Clothing Code, our

committee held hearings at which your firm appeared with counsel, and submitted

testimony in support of its claim for exemption.

The report of the investigation made by the Men's Clothing Code Authority,

from which you claim exemption, covered wages paid to the workers of your

establishment for the period commencing the week ending December 2, 1933,

and ending the week ending July 14,1934. This report resulted in a charge against

your firm for underpayments to its workers who properly came under the

protection of article 11(b), in the sum of $16,062.44 for which an itemized

statement showing the amount due to each worker was mailed to your firm on

September 23, 1934.

After a careful study of the record and exhibits in this case, the committee

as a whole, one member dissenting, was of the opinion that the firm did not pre-

sent facts sufficient to warrant the finding that it is entitled to be relieved from

the making of the underpayments to its workers as found on the investigation,

and as the same appears on the itemized statements submitted to the firm on

September 24, 1934, and voted against granting relief.

Accordingly, the application of the firm is denied, and you are directed to

send to the code authority your check for $16,062.44 on or before December 17,

1934.

Very truly yours,

Men's Clothing Code Authority,

By Victor S. Rosenfeld,

Acting Chairman of the Committee on II (d) of the Code

of Pair Competition for the Men's Clothing Industry.

The Chairman. General Johnson, will you be sworn?

TESTIMONY OF GEN. HUGH S. JOHNSON, FORMER ADMINIS-

TRATOR, NATIONAL RECOVERY ADMINISTRATION

(Gen. Hugh S. Johnson having first been duly sworn by the chair-

man, testified as follows:)

The Chairman. Do you prefer, General, to make a general state-

ment first before we proceed to question you?

General Johnson. I do; I have prepared such a statement. I

would like to request that I be allowed to finish, and then subject

myself to such examination as the committee wishes.

The Chairman. Very well; the committee will comply with your

request.

General Johnson. I have had some experience in organizing N. R.

A. and running it through its first phase of code-making. I know

little about code administration since I left N. R. A. I am speaking

for myself alone.

I have had the record of these hearings analyzed and digested to

learn what questions are in the minds of Senators and answer them

as well as I can. I have a statement prepared with this in view.

I think the fundamental questions are:

1. What conditions were we trying to meet by N. I. R. A.?

2. In what has N. I. R. A. succeeded and failed?
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3. What should or constitutionally can be done to remedy N. R. A.?

Specifically on the general question no. 2:

(a) As to little fellows.

(6) As to labor.

(c) As to consumers.

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:41 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Specifically on the general question no. 3:

(a) Why go beyond mere hours and wages regulation and into fair-

trade practices?

(b) Can and should N. R. A. attempt regulation within a State?

(c) If fair-trade practices are governed by codes, what restrictions

should be placed by statute to insure against injustice to competitors,

consumers, and labor?

(d) What improvements should be made in organization and ad-

ministration of N. R. A.?

I. CONDITIONS ADDRESSED BY N. R. A.

In early 1932, our capitalistic system was in collapse because it no

longer afforded purhasing power.

(1) Production, employment and farm income were at the lowest

point since prewar and, as I believe, the lowest relative point in

history.

That is shown on three exhibits that have been prepared by the

Statistical Department of N. R. A. This one, exhibit 1, is on factory

production that runs back to 1900. The lowest point here [indicating]

just before the war and the present was 1921, but it was not as low

as this point [indicating].

The total employment in the United States is shown by this chart,

1-A, which runs back to 1910. Manufacturing wage earners are

shown clearly at the lowest point since 1910, also the total employment

is at the lowest point since 1910.

This chart, 1-B, shows farmers' net income and the prices received

by farmers, which shows that that was the lowest point since 1910.

(2) Real wages were at the lowest point in this century. Chart 2

shows real wages. These are real factory pay rolls. The actual

factory pay rolls corrected in cost of living and going back to 1900 and

showing clearly a lower point than at any time in the century.

(3) Actual wages were lower and hours of work were longer than at

any time since the war and as I believe relatively lower than at any

time in this century.

These figures in chart 3 are the figures on the hours per week, and

here are the figures on ordinary wages going back to 1920, showing the

lowest point and the dips.

(4) Business concerns were being wiped out by failures at the most

rapid rate in recent historyâ€”and especially small enterprise.

This is shown first on exhibit 4, which is a month-to-month exhibit

and shows the fluctuations in business failures of total concerns, which,

of course, is highly seasonal as demonstrated by these peaks occurring

about the same time each year [indicating].

The failures ran up to the highest point on the chart in 1932. They

started downward after a seasonal peak beginning in 1933 and have

gone steadily downward except for a small seasonal peak in the begin-

ning of 1934.
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An examination of that chart is very interesting in comparing the

depths of that small peak [indicating] with the depths even at the

highest point of the boom, showing that something has happened here

which has absolutely ironed out the trend of business failures.

This next chart, exhibit 5, is a running average chart to iron out those
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peaks, and shows the trend more clearly, and also shows the drop in

the beginning of 1933, which has continued to this date and is still

continuing as the most recent reports of Dun and Bradstreet show.

An interesting thing about this chart shows that this line [indi-

cating] shows the number of failures in small concerns with liabilities

under $25,000, and shows a more precipitous decline on the lower

figure than those among the larger concerns with those over $25,000

liability.

The Senators have these charts in front of them in miniature.

(5) The net income of corporations had dropped from an average

of 10 billion for the 5 years 1920-24 to 3.7 billions in 1932 and a

lower figure in 1933â€”the lowest since the war.

The net of all this is simply that about two-thirds of the Nation's

purchasing power and, hence its power to consume, produce, and

employ labor, had vanished.

This was a terribly acute sympton but it was just the culmination

of a long and highly destructive trend in American industry. In the

period from 1909 to 1927 the ratio of small independent enterprisers

in manufacture to the total population had been steadily reduced

by almost two-thirds and the rate of their destruction was increasing.

These blocks in exhibit no. 6 are ratio blocks indicating the ratio

of the number of independent enterprises and independent manu-

facture to the population. They have that figure right here [indi-

cating] if it was one manufacturer to every 250 people, and in this

case the figure was about 320. In 1929 that had gone up to one

small enterprise and manufacturer to every 900 peopleâ€”a very good

indication of what was happening to the small enterprises and manu-

facturing in the United States ever since 1904.

For a long period of prosperity before 1929, a very large percentage

of all corporations had been operating at a loss and the percentage was

increasing during the boom period 1925-29.

This exhibit, chart 7, is a percentage chart and shows the number of

returns rendered to the Internal Revenue Bureau that showed no net

income or a deficit. These figures start out here [indicating] some

place around 40, and on a gradual trend go up and continue to go up

during the peak period, and, of course, go up very rapidly during the

period of the depression, but the indication there is that regardless of

the number of companies in this country, close to 50 percent of them

continuously during this period rendered income returns showing that

they were making no money.

In 1904, 50.2 percent, by number, of all manufacturing establish-

ments were those turning out an annual production of $20,000 or less

and only 16.9 percent were producing $100,000 and over. By 1929

the percentage of these little fellows had dropped to 32.9 percent of

the whole number and the producers of $100,000 and over had in-

creased to 31.5 percent of the whole number.

In 1904, only 1.3 percent of all concerns produced a million dollars

or over annually and employed 26.1 percent of all wage earners. In

1929, the number of these million-dollar producers had increased
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fourfold and they then employed 58.3 percent of all labor. In 1904,

they produced 38.5 percent of all production and in 1929, 69.2 percent,

based on Census of Manufactures, 1929.

It has been pretty clearly shown that a ridiculously small number of

groupings control the corporate structure of the country.
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At the time the antitrust acts were written it is doubtful whether

the 100 largest general industrial corporations controlled a significant

fraction of the corporate wealth of the country. Since then we have

had the trust movement of the early 1900's and the merger move-

ment of the 1920's, with the result that at the end of 1929, 200 large

corporations, including utilities and railroads, owned 49.2 percent of

all corporate wealth. Two years later (1931), the percentage had

jumped to 55. If the question be limited to general industrial cor-

porations, 100 out of the 300,000 such corporations in this country

now control by direct or substantial stock ownership one-third of the

general industrial corporate wealth, not counting wealth controlled

indirectly.

The process of concentration continued unabated during the depres-

sion. In 1929 assets of these 100 corporations constituted 23.6 percent

of the assets of all general industrial corporations; in 1932, 26 percent.

Those are the latest available figures from Statistics of Income,

Bureau of Internal Revenue. Meanwhile their smaller competitors

were wiped out or crippled by the thousands.

These 100 corporations now emerge from the depression stronger

than ever. Their cash holdings, at the bottom of the depression (1932)

were practically as great as in 1929, and on the basis of Internal

Revenue Bureau compilations of balance sheets for 1932, constituted

one-third of cash and equivalent of all corporations.

Ninety-one leading corporations, selected by picking out the one

or two largest corporations in each industry group, such as General

Motors and Ford from the automobile industry, Eastman from photo-

graphic supplies, and so forth, increased their share of general indus-

trial assets from 16.7 percent to 18.6 percent during depression.

They had more cash at the bottom of the depression than in 1928,

while lesser corporations lost 23 percent of their cash.

With this situation, genuine competition is impossible, and recom-

mendations to "go back to unregulated competition" don't mean

anything. While some lulled themselves, in the twenties, with

thoughts of "endless prosperity" as the fruit of individualism, and

others commended themselves in the thirties, with praise of the

"free economic system." Both of these things had long since ceased

to be. There is no small competition against such concentrated

power as this except on sufferance.

Agriculture has been on a nonpaying basis since 1921. The actual

figures on unemployment are practically worthless, but, between

1919 and 1927, with a decrease in wage earners in manufacture

of 7 percent, there was an increase in output of 11 percent. The

quantitative output per worker in all industries increased in the first

quarter of this century, 83 percent, while population increased 54

percent and employment in all industry increased only 35 percent.

(Commerce year book 1928.) It used to be the fashion to say that

all this lag of employment, caused by greater use of horsepower and

labor-saving devices, had been taken up in trades, service, and pro-
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fessions, but there is no accurate statistical warrant for this state-

ment since there are no adequate figures.

I don't mean to draw too many ultimate conclusions from these

fragmentary statistics, but I think they are enough to show, over a

long period of years, a strong tendency to elimination of small enter-
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prise, a progressive failure of industrial employment, and a gross

unbalance of agriculture, going back at least to the war period and,

in my opinion, many years farther back. I believe honestly, and I

am far from being a radical, that it discloses a slow and implacable

disintegration of the profit system and especially of unregulated and

uncontrolled operation thereof, as a reliable plan for keeping our

people employed.

When that structure smashed in 1929 it was not a sledge hammer

cracking up a solid brick. It was the collapse of an empty shell.

The charts I have already referred to show what happened.

The obscured tendencies of the preceding 10 years simply became

more acute. Five types of concerns only could survive much of this.

(The charts referred to above on file with the clerk of the committee.)

(1) The concern with the big war chest and a swollen surplus.

(2) The natural momopoly.

(3) The dealers in indispensibles, such as food products.

(4) The sweatshop.

(5) The ghoulâ€”buyer and operator of bankrupt stocks and assets.

After the crash of 1929, the murderous downward spiral consisted

in wage cutting, hour extension, oppression of labor, and vast de-

struction of weaker competition by any cutthroat method that could

be invented or applied. There is no argument about this. It is so

clear on the face of these charts and records that I have submitted

that there is not a child who could fail to understand it and not a

brain-trust expert who could contest it.

These figures show the hours of labor extending; they show wages

dropping; they show the slaughter of economic innocents by the tens

of thousands, decreasing prices reduced at the expense of agriculture,

and labor and falling to ridiculous figures recording a swift vanishing

of the combined purchasing power of the country. It is a picture of

the frustration of the old Adamic curse that we earn our bread in

the sweat of our labor. Under our system as it has been operated, we

cannot.

The other figures I have cited show the destruction of small enter-

prise proceeding ever since the war and a veritable holocaust after

1929. They show a vast coalescence of monopoly and concentration

of control over practically every essential industry in the country

into a very few strong hands.

This is where our economic system was trending from before the

war and to its utter and complete collapse in March 1933.

This is what happened to us under the antitrust act, the Federal

Trade Commission, and the doctrine of laissez faire and it happened

uninterruptedly and with no relieving incident for a period of 25 years.

I don't know a great industrial country that does not recognize the

necessity for taking some control of this tendency which is going on

all over the world.

I will freely admit the faults and errors of the N. R. A. and I will

ligent attempt ever made by this Government to check this tendency.

But it was the first intel-
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I won't admit its failure. Especially I won't accede to any madness

that would remove its control and go back to the unregulated condi-

tion of futility that preceded it. No more explosive act of destruc-

tion could be committed than to kill it now and go back to the utter

futility of the system we had here before 1933.
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From mv travels up and down this country, and my correspond-

ence I wouldn't like to go home with any of the blood of its destruction

on my hands.

I think we have got to keep control of this economic machine and

prevent and turn back many of the tendencies of the past 25 years. I

have never seen any attempt by Congress to do that except N. R. A.

I used to have a little kitten which amused itself and me by turning

around in circles trying to catch its tail. As yet, it hasn't succeeded

but yet I hear economists say that the way out for us is to remove all

props against downward dives and to all prices and all wagesâ€”reduce

costs through reduced wages but increased consumption. I look at

these figures of the greatest downward dive in history and think of

this cat.

I don't think the kitten would catch up with his tail any quicker if

he turned around and chased it the other way, and I don't think we

will catch up with prosperity by trying artificially to boost all wages

and all prices. But I do think that both we and the kitten would be

wiser to stop running around in these circles.

I think we should try to bring prices and income nearer to a balance

so that consumption and production could proceed to fill all needs

and I think the way to do that is to try to hft up the depressed seg-

ments and level off and hold down the runaway segment.

If it is the policy of Congress to go back to that of course I bow to

it superior wisdom but in doing so I cannot withhold the observation

that there is here recorded a complete failure of the capitalistic system

under the old controls. It is a fallacy that this cannot be improved

upon. But if we go back to that fallacy, the capitalistic system is on

its way out in my opinion in the very near future. For this is the

proof of its inability:

1. To maintain the right of workers and farmers to earn their

living in the sweat of their labor.

2. To protect the right of men to operate as individual adventurers,

and to prevent the absorption of their enterprise by monopolies.

There is nothing new about the N. R. A. idea.

May I read here into the record from committee print no. 3 of the

Nye Munitions Committee a recommendation I made in submitting a

draft report for the War Industries Board. That document was

written in December 1918, 1 month after the Armistice. I quote:

This fifth lesson is perhaps the most clean-cut and incontestable demonstration

of the war. Conservation, priority, curtailment, price fixing, all required such

cooperation and agreement within eacli industry that the Government was con-

stantly exhibited as requiring in its hour of peril the very things which it had

been for years denouncing as criminal. That the abuses that plagued the country

in the absence of the Sherman and the Clayton Acts required the most drastic

treatment is unquestionable. The only question is whether there is not some

cure for those abuses this side of an absolute inhibition of such cooperation in

industrial effort as blankets our national efficiency and withholds from our people

the prosperity to which their efforts and their natural circumstances entitle them.

In short, is prohibition of cooperation necessary and is not regulation possible?

During the war, industry became organized in associations of trades, designed

for mutual help and not for profit, possessing no capital stock, and open to mein-

119782â€”35â€”PT 6 41

2410 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

bership by all without discrimination. In these organizations the Government

had no part.

When the War Industries Board contemplated the inauguration of any policy

affecting one of the industries the representatives of the industrial organization

were called into consultation and the projected policy discussed to obtain a view,
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of all its possible hearings. It was then decided upon or modified and. adopted.

After that, as specific directions were necessary in carrying out the policy, these-

organizations were called together and the instructions were issued to them.

Sometimes these orders involved an agreement to sell within certain price limits,

sometimes to sell only under certain conditions and to certain classes of pur-

chasers, sometimes they involved curtailment in production and sale throughout

the industry, sometimes standardizations of type, restrictions in the use of

material, and instructions as to shipping. In a few instances the Government

actually directed a monopoly in a particular commodity.

Now, save for the fact that the Government itself was a party, all these were

violations of the Sherman and Clayton Acts. Even the cooperative agencies, or

war-service committees, as they were called, were perhaps of doubtful validity,

and certainly the agreements and pledges to restrain or control commerce were-

technical violations of statute.

No one will contend that there can ever be any peacetime necessity or reason for

such close-held control over industry as was practiced during the war, when, under

price fixing, allocation, and priority policies, the manufacturing facilities of the

Nation were almost as effectively transformed into governmental agencies as

though the Government had absorbed them. Their production-was scheduled

and allocated, their compensation was fixed, and their contracts directed. Still

the great lessons remain; efficiency is attainable only by cooperation; second,.,

industry is susceptible of such regulatory control as would absolutely destroy it

and therefore it is surely susceptible of such regulatory control as would prevent

the abuses aimed at by the Sherman Act and yet attain the efficiency of coopera-

tion without impairing the advantages of individual initiative.

Nor need these principles be stated in any vague and general terms. What is-

needed is a statute:

(a) Validating trade organizations for mutual help, not conducted for profit

and open to all.

(b) Validating acts done by these organizations or members of them in pur-

suance of agreements with, or directions by, Government.

(c) Authorizing license by the Government to individuals to pursue specific-

courses of conduct shown to be in the public interest, validating acts done in*

pursuance of such licenses, and providing for the revocation of saoh licenses

whenever their continuance appears to be not in the public interest for any reason

whatever.

There is in this statement, which will be in the record, a discussion of the

possibilities of a mechanism, as well as the possibilities of a high court of com-

merce composed of an organization with a member each for food, fuel, raw ma-

terials, finished products, labor, railroads, shipping, finance, imports, and exports.

(The same is as follows:)

To administer such an act a mechanism is required, an organization set up on a.

different theory than any permanent organization we now haveâ€”not a policeman,

not a passive or negative agency, but a cooperator, an adjuster, a friendâ€”in short,

an agency set up on the theory of the war organizations, the Food, Fuel and War-

Industries Administrations.

Difficulties are apparent. Such a mechanism must be nonpolitical. The-

essence of its effectiveness must be mutual confidence and singleness of purpose.

That such a consummation is not idealistic is proven to repletion by the experienoe-

of the last few months. It may be said that patriotism was the compelling

motive during the war. But is patriotism adjourned with the signing of the-

armistice? Has the Government ever appealed to the spirit of public service in

just the way that it was appealed to during this war?

The need, of course, is for men. Do we dignify public service in such a way as-

to inspire a desire for it? In each branch of public service touching a particular

profession or calling, is the highest ambition of every individual to attain that

public service? It is in one branch and in one aloneâ€”the Supreme Court of the

United States. Effort should be made to preserve the awakening of the war..

We should try to secure the services of men and to set up a mechanism to deal;

with these questions, so fundamental to the national welfare.

Such an organization should be composed of a member for each of the pro vena

divisions of the task, food, fuel, raw materials, finished products, labor, railroads.
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shipping, finance, imports, and exports. Each member should be the head of an

administrative organization, greatly reduced from but modeled on the war

organizations of the same name. Their contract should be made with trade

organizations such as the war-service committees.

The whole should be served by a central bureau of planning and statistics,
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with a central mechanism for the investigation of costs and prices and for the

study of conservation and standardization. The Federal Trade Commission

should be retained as a separate body to investigate abuses and to report and

recommend action to the central agency. It should serve in close cooperation, but

it should not be a part of the central agency, which should report to the President

direct. Duplicated functions in executive departments should be removed from

them and given to the central agency. It would be entirely possible to make the

concentration and readjustment by reorganization of the Department of Com-

merce under such a designation as the Department of Commerce and Industry,

but the demonstrated necessity of taking such an organization out of partisan

politics should be studiously considered.

There is your N. R. A. idea complete. Its difficulties forecast and

its essential logic stated 16 years ago.

I sometimes don't agree with Senator Nye, although I have the

greatest respect for him. For once I do. On January 5, 1932â€”a year

and a half before N. I. R. A.â€”he introduced a bill "to amend the

Federal Trade Commission Act to provide for 'trade-practice confer-

ence agreements.'"

Under this bill the Commission can assemble "trade or industry or

any complete group or geographic division thereof" for consideration

and submission to the Commission of voluntary agreements; these

assemblies being known as " trade-practice conferences." Agreements

are limited in substance to prevent "unfair methods of competition",

which are not in that bill defined, establishment of "business prac-

tices" which "tend to keep the channels of commerce free from the

use of unfair method of competition * * * restraints of trade

* * * monopoly * * * and * * * establishment of dis-

continuance of any business conduct or practice which would, in the

judgment of the Commission, tend to promote the public interest and

the use of fair methods of competition."

Senator, I would like to skip a part of this because it is going into

the record, to save time.

The Chairman. Very well.

(The same is as follows:)

The duration of these agreements is determined by majority vote at the confer-

ence but cannot be less than 1 year. The Commission reviews the agreement and

if it finds that it doesn't "unreasonably restrain trade or tend to create a monop-

oly", it approves it. Such approval then becomes "conclusive evidence of the

legality of individual or concerted action conforming to its terms, taken by any

member * * * represented at the conference. If the Commission finds

that any of these Agreements tend to "restrain trade or * * * create a

monopoly" it informs the members of their opinion and provision is made in the

manner of a consent decree to get a decision by the courts; thenâ€”"All provisions

of existing law inconsistent with * * * the provisions of this section

* * * are hereby suspended and repealed to the extent that such provisions of

existing laws are inconsistent with or repugnant to or limit the effectiveness of

this section."

General Johnson. On the same date, Senator Nye introduced a bill

to establish a Federal trade court, very much like the high court of

commerce that I just referred to.

This bill sets up a central Federal trade court, with a chief justice

and 11 associates appointed during good behavior, and so forth, and 10

circuit courts presided over by one of the associates or the chief justice.
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These courts "have jurisdiction over all suits, actions, or proceedings,

civil or criminal at law or in equity, arising under or authorized by

* * * the antitrust laws and the Federal Trade Commission

Act." This jurisdiction is exclusive and divests the district courts

and the circuit courts of their jurisdiction in these cases. These
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courts have the power to enforce, set aside, or modify orders of the

Federal Trade Commission.

He also introduced on that day a bill to amend the Federal Trade

Commission Act, which bill prevents selling below cost in certain

circumstances and provides for the revocation of trade practice

conference agreements.

Part of the language of that bill was [reading]:

It shall be an unfair method of competition under this section for any person

in the course of commerce (a) to sell or offer to sell, as a trade incentive or for the

purpose of injuring a competitor, any article or commodity at or below his cost

price * * * to be determined in accordance with the best accounting prac-

tice in the trade or business or in accordance with any basis or method prescribed

by the Commission; (b) to discriminate in price between different purchasers

* * * not including discrimination made in good faith to meet competition

* * * (c) to violate any rule adopted at a trade-practice conference by the

industry of which he is a member.

(Note.â€”This makes the trade practice conference rules applicable to those

who do not participate therein, which is not covered in the first bill. The require-

ments for full representation at such conferences, etc., are not nearly so stringent

as those developed under the National Recovery Administration and the Com-

mission does not participate in the conference as the National Recovery Adminis-

tration does.)

Any person who, within one year from the date any trade practice becomes

effective as to him, finds * * * an undue hardship in the conduct of business,

may file * * * a petition * * * to revoke such rule * * * if in

the opinion of the Commission said rule is unduly oppressive the Commission

shall revoke the same.

I have just looked over a speech which Senator Nye made in the

Senate May 23, 1934, in which he attacked me for preserving monop-

olies by the codes and not taking the opportunity furnished by the

licensing provision of preventing monopolistic practices so rife in

American industry. I will go into that a little later. Just now I am

inclined to agree with Senator Nye that some of this criticism was

justified. At the time he made that speech we were still in the

throes of making codes, and a good deal of abuse crept in.

Many groups which were already in a relatively monopolistic

control of the processes of trade or mdustry still had and some re-

tained that controlâ€”not because of the codes but in spite of them.

This control was created and continued to exist year after year under

the antitrust laws and the Federal Trade Commission. Our defini-

tions of monopoly and monopolistic practice in 1933 and 1934 were

up in the air and were clearly in disagreement with the Federal Trade

Commission. I may anticipate myself by saying that I am not sure

that Senator Nye was not more nearly right in his three bills than

was N. I. R. A.

There was excellent suggestions in the Copeland bill, introduced in

May 1932, defining "unfair price competition"â€”and the lack of that

definition has been one of the greatest difficulties of the N. R. A.â€”

as any [reading]â€”

price action tending (a) to mislead or deceive or in any way to wrongfully impose

upon or prejudice the purchasing public, or (b) to unduly undermine or lessen or

prevent competition or in any way to wrongfully injure a competitor or com-

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 2413

petitors, or (c) to create a monopoly in any line of business in commerce. The

term "unfair price competition as used in this section does not mean a price

reduction made in good faith for a legitimate merchandising reason or for a neces-

sary or reasonable business purpose.

Here follows in my statement a discussion of the Walsh bill, which

read.
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I shall ask to have inserted in the record but not take the time to

(The same is as follows:)

The Walsh bill defined as unfair competition, price discrimination, bribery

espionage, design piracy, enticing, procuring breach of contract, false or dis

paraging statements, intimidation, concealed subsidiaries, bogus independents

"selling at or below gross cost, including selling expense, overhead, and other

proper charges, except sales in good faith to dispose of slow-moving or out-of-date

goods" all acts tending to deceive the competitors or the public, false advertising

and similar misstatements and claims as to character, purposes, properties, etc.,

of the product, untrue claims to be selling at reduced prices, 'all acts which

artificially or intentionally enhance or depress prices", and also all "sales above

or below "the price fixed by a contract approved by the commission, as hereafter

provided", and "specific trade practices * * * from time to time * * *

designated as unfair by the commission." This list is not to be exclusive.

The rest of this bill provides that the Commission can approve "contracts

among persons and groups of persons if the Commission is of the opinion that

the contract is in the public interest and it will be "presumptive evidence that

such contract is in the public interest if it results in a fair and reasonable com-

pensation to producers of average ability and efficiency and to labor and does

not result in a selling price of the goods or commodities * * * in excess of a

fair and reasonable price based on all fair and reasonable items of cost plus fair

and reasonable profit." Such contracts can fix prices, consolidate ownership,

control or proportion production or pool them or "do any acts which are pro-

hibited or which might be considered prohibited by the antitrust acts."

Senator Walsh also introduced a bill in the Seventy-third Congress, S. 1556

(introduced May 1, 1933) entitled, "To encourage planning in industry by per-

mitting controlled cooperation and protecting agriculture, labor, and consumers,

and to supplement the powers of the Federal Trade Commission."

Under the Nye bills price fixing would be possible but the questions "What is

monopoly?" and "what is interstate commerce?" and what is "free competition"

and what are "unfair methods of competition?" are still left open. The Nye

bills recognize the need for additional legislation to prevent and control monopo-

lies with which I heartily agree.

I have perhaps been misleading in relating the doctrine to 16 years ago.

Since the time when trade first developed and laws were made, there has never

been absolute freedom of competition. All commercial laws restrain, to a degree,

individual competition.

General Johnson. Centuries ago, there developed in England the

necessity for cooperative action by the merchant princes of that

period. First, for the purpose of purging business of unfair competi-

tive practices, and second for the protection of the public interest.

The device chosen for the accomplishment of these ends was through

societies made up entirely of merchants' guilds. The method em-

ployed was the codification of fair-business practices that had suc-

cessfully withstood the scrutinizing censorship of customs and usage.

This codification is commonly known as the "law merchant", from

which we derived much of our present commercial law.

Under this commercial common law there developed restraints

upon free competition which were necessary in the public interest

and for the preservation of commerce. Some of these restraints pro-

hibited misrepresentation, commercial bribery, defamation of com-

petitor, false marking or branding, false invoicing, espionage by com-

petitor, enticement of employees, imitation of trade marks, piracy of

style or design, threats of litigation. These restraints, no doubt,
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have a familiar ring. They should have. They constitute the bulk

of trade-practice regulations appearing in codes.

Senator Gore. General, you referred to the history of competition.

Do you have some particular history in mind?

General Johnson. It is just what I drew from a good deal of read-
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ing on the subject. However, I could give you the references to that.

I could not give you them offhand.

It must be understood at this point that these restraints upon free

competition were governmental restraints designed to further the

public interest as opposed to restraints upon free competition by pri-

vate individuals against the public interest. This latter is what is

commonly known as a "monopoly" and was illegal even under the

engrossing statutes in England. In the era of rapid industrial expan-

sion in this country, the growth of private restraints on trade, or

monopolies, increased at so rapid a rate as to endanger the existence of

any competition. As Justice Harlan said in the Standard Oil case:

All who recall the condition of the country in 1890 will remember that there

was everywhere, among the people generally, a deep feeling of unrest. The

Nation had been rid of slaveryâ€”fortunately, as all now feelâ€”but the conviction

was universal that the country was in real danger from another kind of slavery

that would result from aggregations of capital in the hands of a few individuals

and corporations controlling, for their own profit and advantage exclusively, the

entire business of the country, including the production and sale of the necessities

of life. Such a danger was thought to be then imminent, and all felt that it must

be met firmly and by such statutory regulations as would adequately protect the

people against oppression and wrong * * *

*******

Guided by these considerations, and to the end that the people might not be

dominated by vast combinations and monopolies, having the power to advance

their own selfish ends, regardless of the general interest and welfare, Congress

passed the antitrust law of 1890 * * *

This Sherman Act, however, made no distinction between restraints

of competition in the public interest and restraints of competition

by groups of individuals for their own selfish advantage. It blanketly

declared any restraint of trade illegal.

In contrast to this, the British decisions upheld restraintsâ€”

If reasonably necessary for the protection of the interests of the parties and

* * * not adverse to the interest of the public.

This quotation was taken from the decision of Lord McNaughton

in Maxim Nordenfeldt and Bun Ammunition Co. v. Hordenfeldi.

Australia passed a statute known as the "Australian Industries'

Preservation Act", which recognized two factors:

1. That the producer, laborer, and distributor as well as the con-

sumer, are part of the public to be protected.

2. The intent to injure the public was a requisite of a violation.

This statute has been interpreted to permit restraints of free com-

petition in the public interest.

The Sherman Act, weak as it was, was thoroughly emasculated by

the Supreme Court in some of the decisions which followed.

In the Knight case, it was ruled that the Federal Government did

not have jurisdiction because manufacture was not commerce.

The Standard Oil case injected the "Rule of reason" in holding that

the Standard Oil Co. of New Jersey was not in violation of the

Sherman Act.

The United States Steel Corporation case indicated a complete means

of evading the Sherman Act by the fiction of holding companies.
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The Trenton Potteries case pointed out that a group of members of

the industry could not stop a cutthroat price war by fixing a reason-

able price which would allow independent units to remain in business

â–

thereby forcing the group into a loose-knit holding-company arrange-

ment similar to the United States Steel Corporation, thus actually
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-fostering a monopoly. The Supreme Court did, however, point out

thatâ€”

The choice between rival economic philosophies is exclusively a function of

â€¢Congress.

Because of the inadequate guides of the Sherman Act and the un-

certainties resulting from the numerous interpretations under the law,

more legislation was urged. The Federal Trade Commission and

tUlayton Acts were therefore enacted. Congressional hearing indi-

cated clearly the intent of these laws to relieve legitimate business of

the uncertainties which previously existed by having the Federal

Trade Commission pass m advance upon trade agreements. The

Federal Trade Commission chose the path of least resistance and

Tefused to take such action. In this connection, I want to contrast

the healthy growth of the Interstate Commerce Commission which

stabilized the railroad and shipping industry by passing upon these

agreements in advance of their decision by a court.

Our attempts to legislate restraints upon competition in the public

interest have failedâ€”thereby allowing restraints upon competition

against the public interest to flourish. The results of this failureâ€”

the price wars, absorption of smaller enterprises, sweating of labor and

all other evilsâ€”we have had with us in 1932 and 1933.

I have tried to state the conditions in the country and the state of

mind of at least some of our legislators as to what should be done

about it as we approached the utter collapse of early 1933.

The purpose of N. R. A. wasâ€”

(1) To stop the downward spiral of purchasing power, production,

and of mortality among small companies.

(2) To substitute for the old and destructive system of absolutely

unregulated competition, a control and organization for the elimination

of those faults which we thought were wrecking our economic system.

The methods selected for this purpose were:

(1) To build up the collective power of labor in order that it might

resist any competition at the expense of hours and wages by trying to

Becure for labor full rights of organization and representation without

interference or coercion.

This and the minimum wages and maximum hours were the noblest

â€¢concepts of N. R. A. They were nothing less than an attempt to

take the living standards of labor out of the field of predatory competi-

tion.

Forty-one years ago Congress declared that human labor is not a

commodity of commerce. N. R. A. is the only gesture Congress has

â€¢ever made to make that assertion anything more than a sterile but

.pious generality.

(2) To create immediate purchasing power and push the then

utterly degraded condition of labor back to where it was before the

vast destruction of 1932 by an immediate and unusual spreading of

â€¢employment by shortening hours, thus mamtaining and increasing

purchasing power by increasing hourly wages.
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(3) To bring about industrial planning and administration under

Government sanction and supervision, the idea being that every act

should be under the eye of Government, subject to the veto of Govern-

ment, and that any act not authorized by Government should automat-

ically pass under the full punitive power of the antitrust and Federal
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Trade Commission statutes and also under new and far swifter and

more effective punitive powers provided in N. R. A. itself.

That is the basic plan of N. I. R. A. Of course, it was a tremen-

dous taskâ€”I know of no greater one. There was no trained personnel

for such a job. We started it on June 16, 1933, from the buff with-

out much help or any precedent, guidance, or rule of action.

By October 15, through the emergency devices of the President's

Reemployment Agreement and the Blue Eagle, 96 percent of that

part of American industry which was subject to N. R. A. had ac-

cepted the hours, wages, and collective bargaining features of N. I.

R. A., had engaged to cooperate in submitting fair-trade practice

provisions at once and had, according to a general questionnaire

census which we took at that time created 2,785,000 jobs and in-

creased their annual pay rolls by 3 billion dollars.

In the meantime a flood of codes rolled in. They could be handled

only by a rapid increase in personnel. In 2}Â£ months N. R. A. em-

loyees increased from zero to 2,000. Of course, their selection was

elter-skelter.

I have been accused of going to big industry alone for assistance.

The fact is that my immedate staff was evenly balanced as between

labor and in industry. The first deputies included:

Two college professors; 2 lawyers; 1 labor leader; 1 Army officer;

1 scientist; 3 industrialists.

I had to select in early control positions men I knew and trusted.

By the end of 1933, codification was about 60 percent complete.

I left in October 1934 with the process of codification almost finished.

Now I do not for one moment contend that there were not serious

lapses in this rapidity of progress, that rotten provisions did not creep

into codes, that personnel was not far from perfect, that code authori-

ties were properly organized, that administration has been perfect

or even very good.

But I do contend and I think I can show that such faults as arose

were due to my bad administration rather thaD a bad law, that many

if not most of these errors of mine are in process of effective correction.

I am very sure that to destroy N. R. A. because there are these creaky

joints in its structure would be like burning down your houje to get

rid of a few rats in the attic.

So much for a statement of the conditions N. R. A. was address-

ing, what it tried to do, and how it tried to do it.

II. IN WHAT HAS N. R. A. SUCCEEDED AND FAILED?

(a) The little fellow.â€”In the first place N. R. A. has succeeded in

arresting the destruction of the little fellow in business. May I call

your attention again to exhibits 4, 5, and 6, which I have already

explained to the committee, especially exhibit 5?

They are the record of commercial failures over a period of years.

When business activity is high, failures are low and this is true in

every period on chart 5 except one and that one occurred with the

advent of the "new deal."
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The vast progress of merger and absorption has been stopped.

This is indicated by the figures on corporate financing (exhibit 9).

I do not mean to say that this is a definite condition, an affirmative

curve, but, of course, we know that this curve taken in connection

with the curve of business failures and disappearance of individual
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companies was affected always by new capital issues of domestic

corporations on the stock market. It has turned from 1919, which

shows a constantly increasing number of those issues and volume of

those issues, dropping to almost nothing in the year 1933 and 1934

where it remains.

Failures in business and especially failures among small enterprises

are shown on chart 5 at the lowest level for all the years in that chart

although business continues at about the same rate as at the beginning

of 1932 and but little better than a year ago. Yet the failures are at

a lower rate than any period on that chart. Most significant of all

is the fact shown on the chart that the greatest decline in failures is in

the field of small enterprises, which, to my mind, proves that we have

removed the process of economic slaughter among them.

Recent figures of Dun & Bradstreet show a continuation of this

remarkable trend in 1935. Insolvencies are 9.3 percent less than 1934.

All figures available to us indicate that retailers generally enjoyed

an increase in sales in 1934 over 1933. Hardware stores, which repre-

sent a type of small store, made an increase in sales for 1934 over 1933

of 22 percentâ€”the largest increase of any retail group. Eetail

business in places of less than 30,000 population showed a sales in-

crease of 21 percent above 1933, while larger stores, represented by

mail-order houses and department stores, showed an increase for 1934

over 1933 of only 13 percent. The number of failures in the retail

trades in 1934 was only about one-third of that in 1933. The indica-

tions are further that this decline in failures has continued in the first

2 months of 1935 and that failures in the retail trades declined more

during the first 2 months of this year than did failures in the manu-

facturing trades.

There were more retailers at the end of 1933 than in 1929 in spite

of the tremendous number of failures in 1929-32, and in spite of the

decline in these enterprises in all but a few classes over a number of

years.

These figures seem to indicate that retailers and especially the

small stores are making better headway against the depression

than any other enterprises and, therefore, whatever lesser hardship

they may have suffered since the inception of the N. R. A. has been

rapidly offset by improved operating results, which are due in no

small part to the operation of the codes.

These figures are of especial interest in view of the appearance here

of the chairman of the Hardware Association who said that his group

did not want the Retail Code.

That group is alone in this. Of course, you are aware that your

committee has before it a petition of all other retail divisions request-

ing extension of N. R. A.

At this point, may I insert in the record some telegrams, letters,

and resolutions adopted by trade and industrial associations expressing

group sentiment in favor of a continuation in new legislation of the

principles upon which the National Industrial Recovery Act is based.

These documents have been brought to my attention by various per-
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sons and organizations, and I have been given authority to release-

them publicly as an expression of group sentiment with relation to the

National Recovery Administration. So far as I have been able to

determine they do not include letters or expressions of opinions from

individuals, and they have not been previously referred to in the
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record. The documents are as follows and will be included without

reading as exhibit 8.

(The same are as follows:)

Exhibit 8

(1) Copy of a resolution of the Federal Wholesale Druggists Association, repre-

senting 16,000 retail druggists as stockholders and members, doing an annual'

business of $60,000,000. I am informed that this resolution was adopted by the

association at its convention in New York on March 15, 1935.

(And the same is as follows:)

Resolution Concerning the Industrial Recovery of the Nation

Whereas it is proposed to restrict the application of the National Industrial

Recovery Act to major industries engaged in interstate commerce; and

Whereas the Sherman Act, the Clayton Act, and the Federal Trade Commission

Act do not protect large or small enterprises from unfair and destructive competi-

tion in intrastate commerce; and

Whereas the trades and industries generally have suffered from unfair and

destructive competition in intrastate commerce more during this general business

depression than ever before in the history of the country; and

Whereas this and other trades and industries attribute this general business

depression more to unfair and destructive competition than to any other one

cause: Therefore be it

Resolved, That the Federal Wholesale Druggists Association, representing

16,000 retail druggists as stockholders and members, doing an annual business

of $60,000,000, respectfully urges the Finance Committee of the United States

Senate, all Members of Congress, and the President of the United States to

strengthen rather than weaken the existing laws so that wholesale and retail

distribution generally, which is an integral part of interstate commerce, may keep

its indispensable place in the economic picture and continue to function in the

interest of the consuming public and thereby prevent monopoly of production

and distribution; and be it

Resolved, That the loss-limitation clause as embodied in the Retail Drug Code

has been of great help; in fart, the only help that the retail-drug industry has had

to improve that industry and hasten national recovery is the loss-limitation clause.

For that reason we urge that the general principles of that clause at least be

preserved; and be it further

Resolved, That a copy of this resolution be immediately forwarded to the Chair-

man of the Senate Finance Committee, the Chairman of the House Ways and

Means Committee, the President of the United States Senate, the Speaker of the

United States House of Representatives, and the President of the United States,

and that a cop3' be furnished the public and trade press.

(2) Copy of a resolution of the Oregon Mayonnaise Manufacturers Association*

(And the same is as follows:)

Oregon Mayonnaise Manufacturers Association,

Portland, Oreg.

Whereas dispatches from Washington, D. C, indicate a belief current in some

official circles that small business is opposed to the National Industrial Recovery

Act, and whereas this association has operated under the National Mayonnaise

Code for the last year and has had an opportunity to compare conditions with

and without a code of fair practice: Therefore be it

Resolved, That the Oregon Mayonnaise Manufacturers Association, in meeting

assembled this 16th day of March 1935, approves the general principles of the

National Industrial Recovery Administration system, including the minimum-

wage scale, and likewise affirms the belief that in order to continue the principle

of fair minimum wages it is necessary that the small manufacturers be protected
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from destructive price cutting and unfair methods of trade competition and that

removal of one or both of these principles from the average code would make the

code ineffective; and be it

Resolved, That this resolution shall be spread upon the minutes of this associa-

tion and that the secretary be instructed to send copies to the members of the
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Oregon congressional delegation.

K. C. Eldridge, Jr., President.

H. P. Edward, Secretary.

(3) Copy of a letter of the Printer Board of Trade, San Francisco, Calif., to

the National Committee for the Elimination of Price Fixing and Production

Control.

(And the same is as follows:)

Gentlemen: One of our members to whom you sent the enclosed card brought

it into me and in view of the fact that the organization here has taken a vote on

this matter, he felt that it would be better to express the unanimous opinion of

the Trade Association.

Incidentally the printing industry of the far West is very definitely in favor of

Codes of Fair Competition and with some method of cost determination and more

control of unfair trade practices. They are also not opposed to fair wages, hours,

and working conditions arrived at by collective bargaining.

Our industry has generally felt that business will come to regard the Codes of

Fair Competition very much as industry today regards the regulation of child

labor, the industrial accident regulation, and insurance. It would be very much

more helpful to have some cooperation in the matter of making life more worth

while to the average business man than it has been, especially the smaller enter-

prises. We feel that most of the opposition to the codes is coming from certain

special interests rather than from the average American business man.

Yours very truly,

L. A. Ireland, Secretary.

(4) Letter of the National Association of Book Publishers to Mr. Donald R.

Richberg, executive director of the National Emergency Council.

(And the same is as follows:)

March 8, 1935.

Dear Mr. Richberg: We hope that in drafting detailed recommendations for

the new National Recovery Administration law, you will include provision for

retaining a code such as the Retail Booksellers' Code, whose principal clauses

were formulated to stop the use of new books as "loss leaders" and establish

fair competition in the bookselling trade. The Consumers' Advisory Board after

most careful consideration last spring gave the code price rulings its full approval.

May we point out that these provisions do not constitute price fixing, merely

price maintenance, and that similar provisions have obtained in the book trade

in principal European countries for years?

Book prices have not advanced since the inauguration of the code; in fact,

publishers have made every effort to keep prices down, despite increased manu-

facturing costs. It should be stated, too, that compliance has been general in

the case of the booksellers' code; the few instances of noncompliance have been

due to misunderstandings and have been speedily cleared up.

In the opinion of our executive committee the code should be continued for a

further trial period. Abandoning it at this time would seriously affect the very

real improvement in wholsesale and retail booktrade conditions. A survey

among our members, made in January, showed a substantial increase in book

sales to retail stores during 1934 and our interest in continuance of the code is

based on the belief that it is serving to strengthen and increase the number of

outlets for the books we publish.

The National Booksellers' Code Authority has received hundreds of letters

from booksellers in all parts of the country stating that the code has aided them.

Most of these are "small enterprised," a class of business which we believe you are

especially anxious to protect.

The cultural life of the country is sustained by wide distribution of books. If,

in the new law, there is to be provision for the abandonment of many codes, we

trust that you will recommend the insertion of clauses permitting the continuance

of codes which have a special function to perform, valuable to the industry itself,

and from the standpoint also of service to the general public.
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President Roosevelt referred to the unfortunate practice some stores have

followed in the past of using books as "loss leaders", at his press conference on

January 25 last, according to an item in the New York Herald Tribune.

Sincerely yours,

W. W. Noeton, President.
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(5) Copy of a resolution of the National Association of Ice Industries adopted

at its meeting March 9, 1935.

(And the same is as follows:)

At the conclusion of a 3-day conference held in the city of Washington and

attended by 96 men chosen by 44 unit ice associations of all classesâ€”manufac-

turers, harvesters, and distributors and covering every section of the United

Statesâ€”to inquire carefully into the workings of the Code of Fair Competition for

the Ice Industry, after 1% years' experience, the following resolution was unan-

imously adopted: Be it,

Resolved, That the ice industry of America heartily approves continuance of

the National Industrial Recovery Act practically without change, at least for

industries, the great majority of the components of whi<m desire to continue

operation under codified regulation.

Be it further resolved, That the ice industry is preponderantly in support of the

National Recovery Administration and the Ice Code with its present provisions

intact, and hereby authorizes the National Association of Ice Industries to make

such use of this resolution as its executives may deem proper.

National Association of Ice Industries,

Leslie C. Smith, Secretary.

(6) Copy of a resolution of the National Association of Tobacco Distributors,

adopted February 23, 1935.

(And the same is as follows:)

Chicago, III.

Resolved, That the members of this National Association of Tobacco Distrib-

utors, Inc., in national convention assembled, do hereby strongly urge the renewal

or extension of the National Industrial Recovery Act by the Congress of the

United States of America; and, it is

Further resolved. That the board of directors of this association be and they

hereby are authorized, empowered and directed to take such action as they deem

advisable to carry out and effectuate the foregoing; and, it is

Further resolved, That the members of this National Association of Tobacco

Distributors, Inc., in national convention assembled, do hereby pledge to the

President of the United States and the members of his Administration, their

support of the policies of the Administration in rehabilitating the industrial life

of the Nation through the National Industrial Recovery Act.

(7) Letter of the National Association of Cotton Manufacturers to Hon. Charles

A. Buckley, dated March 27, 1935.

(And the same is as follows:)

Boston, Mass.

Dear Mr. Buckley: At a meeting at which over 90 percent of the spindles in

the northern section of the cotton industry were represented, it was voted that

the abandonment of the principles of the National Industrial Recovery Act at

this time would bring about a more serious and chaotic condition than now exists,

and it was urged that, with such modifications as appeared necessary, the National

Industrial Recoverv Act be continued after the date of expiration of the present

Act.

The cotton textile industry has had more experience operating under a code

than any other industry, and without question it has been of much benefit to

both employees and employers.

When this matter comes up for consideration we trust it will receive your

support.

Yours very truly,

Russell T. Fisher.
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(8) Letter of the National Handbag and Accessories Salesmen's Association to

Hon. Charles A. Buckley, dated April 1, 1935.

(And the same is as follows:)

New York, N. Y.

Sib: The National Handbag and Accessories Salesmen's Association in behalf
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of its 200 members engaged in selling the products of the ladies' handbag industry,

are unanimously in favor of granting the request of the President of the United

States to continue the National Recovery Act.

Most of our members are residents of the city of New York, and they appeal

to you as our representative in Congress that you give your support in favor of

the continuance of the National Recovery Act for 2 years more.

The salesmen in the ladies' handbag industry possibly were the first in the in-

dustry to feel the effects of the depression because of the lowering of prices and

the reduction in sales volume. They will probably be the last to benefit through

recovery in the industry. Yet, they feel that what improvement has been made

in the industry during the past year, was due to the National Recovery Act. and

the proper enforcement of the code for the industry. If the National Recovery

Act were allowed to expire in June, the industry would return to condition? even

worse than what existed prior to the approval of the code.

We request that you do everything you can to make possible the early approval

of the National Recovery Act. We assure you of our appreciation of your efforts

in support of our request.

Respectfully,

Ben Shapiro, President.

(9) Copy of resolution of the United Infants' and Children's Wejar Association

adopted March 26, 1935.

(And the same is as follows:)

New York City, N. Y.

The followingis a resolution duly adopted at a meeting of the United Infants'

and Children's Wear Association, held at the Hotel McAlpin, New York City, at

8 o'clock of Tuesday, March 26, 1935.

Resolved, That the United Infants' and Children's Wear Association give

public expression at this time of its appreciation for the help which this industry

has received from the National Industrial Recovery Act and through the code

authority for the infants' and children's wear industry, created thereunder, in the

maintenance of the standards of wages and hours; in the abolition of child labor;

in the elimination of unfair trade practices; injurious alike to consumer, manu-

facturer, and retailer and in the general stabilization of our industry.

Resolved further, That even though the infants' and children's wear industry

has been under code jurisdiction for less than 1 year, and though there are

apparent shortcomings in the code and the enforcement thereof, it is nevertheless

the consensus of opinion of this association that sufficient industry value has been

demonstrated to insure to us opportunity by self-government to overcome these

shortcomings: Be it further

Resolved, That this association places itself on record as unanimously approving

the recommendation of the President of the United States that the National

Industrial Recovery Act be extended for an additional period of 2 years and it is

further, our firm conviction that to abandon the National Recovery Administra-

tion at this time and not to create legislation which will regulate wages, hours,

eliminate child labor, and establish fair trade practices would cause such chaos to

prevail that this industry would suffer to immeasureable extent, and be it further

"Resolved, That copies of this resolution be sent to all Members of the House

of Representatives and the Senate of the United States."

I, Max H. Zuckerman, executive secretary of the United Infants' and Chil-

dren's Wear Association, do hereby certify that the above is a true copy of a reso-

lution duly adopted at a meeting of the United Infants' and Children's Wear

Association on the 26th day of March 1935.

Dated, New York, April 1, 1935.

Max H. Zuckerman.
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(10) Copy of a resolution of the National Skirt Manufacturers Association,

Inc., dated April 6, 1935.

(The same is as follows:)

New York, N. Y.

Whereas the National Skirt Manufacturers Association, in meeting assembled,
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are in favor of a continuation of the National Industrial Recovery Act with

modifications tending toward greater flexibility in industrial self-government and

in administration; and

Whereas the association is unanimous in its support of the President of the

United States in his recovery policy; and

Whereas the Code of Fair Competition for the Skirt Manufacturing Industry

has raised standards in labor relations and in business conduct, which, without

reenactment would be destroyed: Therefore be it

h Resolved, That the members of the National Skirt Manufacturers Association

are unanimously in favor of the proposed extension of the National Industrial

Recovery Act; and be it further

Resolved, That copies of this resolution be forwarded to the members of the

Senate Finance Committee.

Certified as correct.

Mack Sepler,

Secretary National Skirt Manufacturers Association, Inc.

(11) Copv of letter of St. Joseph Valley Typothetae, Inc., to the President of

the United States, dated April 4, 1935.

(The same is as follows:)

South Bend, Ind.

Master printers assembled, representing commercial relief printing establish-

ments in the St. Joseph Valley of northern Indiana and southwestern Michigan,

strongly advocate the continuance of the National Recovery Act and codes of

fair competition without fundamental changes provided that governmental

agencies will enforce code regulations without distinction or discrimination as

between labor and fair-trade-practice provisions.

To eliminate the maintenance of fair-competition provisions would mean the

return to selling below cost of production which would make hour and wage regu-

lations unenforceable.

To return to the cutthroat practices which have partially been corrected is

unthinkable. Future improvements depend upon ending uncertainty and initi-

ation of more vigorous enforcement with equal emphasis on all code provisions.

We would be pleased to learn that the future National Recovery Act will incor-

porate these policies.

We have the honor to remain,

Yours respectfully,

St. Joseph Valley Typothetae,

R. Dwioht Harper, Jr.

Executive Secretary.

(12) Copy of letter of Philadelphia Resilient Flooring Association to Hon.

James J. Davis, setting forth a resolution adopted by the association on March 26,

1935.

(The same is as follows:)

At a meeting of the Philadelphia Resilient Flooring Association which was held

jn Philadelphia, Tuesday, March 26, 1935, the following resolution was passed

which we are submitting for your consideration.

For your information, the Philadelphia Resilient Flooring Association consists,

of approximately 20 resilient flooring contractors who operate under the Code of

Fair Competition for the Resilient Flooring Contracting Division of the Con-

struction Industry (244-10). Each member would normally be classified as a

"small business man."

Resolved, That the Philadelphia Resilient Flooring Association give public

expression, at this time, of its appreciation for the great help which this industry

has received through the National Recovery Act, in the maintenance of standards

of hours and wages; in the elimination of unfair trade practices, injurious alike

to both the contractor and the consumer, and the stabilizing of the business in

general. Even the short period in which this act has been in effect has been
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sufficient to demonstrate, convincingly, the value, both present and prospective,

reasonably to be obtained from the principle of self-government in industry:

Be it, therefore,

Resolved, That the Philadelphia Resilient Flooring Association place itself on

record as unanimously approving the recommendations of the President of the
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United States that the National Recovery Act be extended for an additional period

of 2 years, and that copies of this resolution be sent to the Members of the House

of Representatives and of the Senate of the United States from this district.

Very truly yours,

Paul G. Mttsser, Secretary.

(13) Letter of Washington Trucking Associations, Inc., to Hon. Lewis Schwel-

lenbach, dated March 26,1935.

(The same is as follows:)

Seattle, Wash.

My Dear Senator: The trucking industry in this State is faced with an.

extremely serious situation, due to the lack of action by the Congress in regard to

the National Recovery Act.

During the past 2 years this industry, as well as every other major industry in

the State, has been engaged under the code system in the work of stabilization,

reemployment, and the development of healthy business conditions. It was

thought by the representatives of the various industries that the value of this work

was such that when Congress convened, it would act quickly in this matter in

order to avoid business uncertainty and confusion.

Unfortunately it begins to appear that no real progress has yet been made

toward reenactment of the law, and as a result, or industries, actuated to some

extent by the unfavorable newspaper dispatches, are faced with increasing uncer-

tainty in all of their operations. If this uncertainty is continued, we are going

to lose all of the progress we have made under the code system. We already find

that due to the possibility of the codes being discontinued, there is an alarming

tendency on the part of various operators and businesses to go back to some of the

vicious practices which were outlawed by the code. Unless Congress acts quickly,

wages are certainly going to be cut to meet the chiseling which is the result of the

present uncertainty and hours are going to be lengthene.d for the same reason.

The situation from this standpoint alone is extremely serious.

If the Congress is going to discontinue the act and require industry to write

off its investment in the code system, it should do so quickly, so that we can im-

mediately undertake to readjust our operations. On the other hand, if the

National Recovery Act is to be extended, the legislation should be expedited so

that industry can plan accordingly.

The various representatives of the 54 major codified industries of this State

have clearly established the fact that the codes have been of tremendous benefit

to both industry and labor and believe that the code system should be continued

for at least another 2-year period. In our own industry tremendous progress has

been made under the Trucking Code. If the revised National Recovery Act

permits transportation rate stabilization and the establishment of a practical

compliance system, our industry will certainly make even greater progress during

the next 2 years both from the standpoint of capital and labor as well as reem-

ployment.

The codified industries in this State are at this time considering engaging in a

2-year reemployment program, State-wide in scope. This program, of course,

depends directlv upon the reenactment of the national recovery law, which pro-

vides the machinery under which the program would be handled.

We would be extremely grateful if you can find time to give this matter your

special consideration and let us know approximately when National Recovery

Act legislation will be cleared by the Congress.

Yours very truly,

F. E. Landsburq, General Manager,
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(14) Copy of resolution adopted by the Providence Chapter of International

Society of Master Painters ana Decorators, Inc., March 21, 1935.

(The same is as follows:)

Providence, R. I.

Whereas the enactment of the National Industrial Recovery Act marked the

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:41 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

advent of a new era in our industry: and

Whereas through this act and by the establishment of a code of fair competition

for this industry, there has resulted the eradication of those unethical practices

from which the public and labor have long suffered; and

Whereas the benefits obtained and the improvements noted bear testimony

to the fact that this industry needs the National Recovery Act and that its con-

tinuance is absolutely necessary to maintain this progress and that its abandon-

ment would be suicidal and result in disruption of this industry at this time; and

Whereas the national code authority for this division of the industry through

its fair dealing and its honest and efficient administration has made a favorable

impression on the members of this industry, and, the cooperation extended by

the various National Recovery Administration staffs is also worthy of commen-

dation: Therefore, be it

Resolved, That we, the Providence Chapter of the International Society of

Master Painters & Decorators, Inc., assembled in Providence, R. I., this 21st

day of March 1935, fully cognizant of the benefits derived from the National

Recovery Act and well aware of the disaster that would follow its abandonment,

do hereby unanimously endorse its continuance for at least 2 years more and

strongly urge that our United States Senators, Peter G. Gerry and Jesse H.

Metcalf, vote in favor of at least a 2-year extension; and

Further, That a copy of this resolution be sent the above Senators.

Unanimously passed and made a part of the records of this chapter, this

21st day of March 1935.

Howard J. O'Donnell, Secretary.

(15) Certified copy of resolution adopted by the Folding Paper Box Association

of America on January 10, 1935.

(The same is as follows:)

MINUTES OF THE ANNUAL MEETING OF THE FOLDING PAPER BOX ASSOCIATION

OF AMERICA HELD ON JANUARY 10, 1935, AT THE PALMER HOUSE, CHICAGO, ILL.

CONTINUATION OF CODE AFTER JUNE 16, 193S.

The following resolution aodpted by the national board of directors at its

meeting on January 9, 1935, was presented:

Resolved, That the national board of directors of the Folding Paper Box Asso-

ciation of America recommend to the association that it submit a petition to the

National Industrial Recovery Board in Washington on behalf of the folding

paper-box industry requesting that the code of fair competition for this industry

be continued after the present expiration date of the National Industrial Recovery

Act on June 16, 1935, for that length of time the Recovery Act itself is extended.

Upon motion duly made and seconded it was voted that the recommendation

of the board of directors be approved and that the association submit a petition

to the National Industrial Recovery Board in Washington requesting that the

code of fair competition for this industry be continued after the expiration date

of the National Industrial Recovery Act itself is extended.

This is to certify that the foregoing is a true and correct transcript from the

minutes of the annual meeting of the Folding Paper Box Association of America,

held in Chicago on January 10, 1935.

E. T. Wilson, Secretary.

This is to certify that E. T. Willson is known to me to be the secretary of the

Folding Paper Box Association of America, and that he personally appeared

before me this 19th day of March 1935, and acknowledged the due execution of

the foregoing certificate.

E. V. Sherwin, Notary Public.

(16) Copy of telegram forwarded to the National Recovery Administration

by the Arizona Funeral Directors Association, March 29, 1935.

(The same is as follows: )

Yuma, Ariz.

The Arizona Funeral Directors Association in session March 27, 1935, at

Phoenix unanimously passed a resolution requesting you to continue our code of
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fair practices in our profession as now existing. We are satisfied with the set-up

and want to give it at least 2 more years of trial and then decide whether to be

made permanent or not.

Arizona Funeral Directors Assocation,

By O. C. Johnson, Secretary.
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(17) Copy of letter of Queens County Pharmaceutical Association, Inc., to

chairman of the National Industrial Recovery Board, dated March 22, 1935.

(The same is as follows:)

Dear Sir: At the last meeting of the Queens County Pharmaceutical Associa-

tion held on March 14,1935, a resolution was adopted expressing gratification over

your reported desire to continue the Retail Drug Code in its present form.

The Queens County Pharmaceutical Association is an organization consisting

of independent retail pharmacists actively engaged in the retail drug business.

Against seemingly insurmountable odds, we had been struggling to maintain our

economic existence. Conditions were steadily getting worse, the economic

depression was deepening, and retail distributors in a desperate effort to maintain

volume began a price-slashing campaign the like of which had probably never

been seen before. There was an utter disregard of cost and overhead. Appar-

ently we were headed for economic destruction.

At this juncture, President Roosevelt intervened with his plan for the economic

rehabilitation of the country. The National Recovery Administration was

established. Ruthless, uneconomic price cutting was to be stopped. Business

was to be permitted to organize to restore profit to industry. Unfair trade

practices were to be eliminated and the small merchant was to be once more

restored to his place in the sun.

The retail druggist got his drug code with a provision that no merchandise

could be sold below the manufacturer's list price. In other words, no one was

permitted to sell below actual cost disregarding, of course, overhead. A bottom

was placed below which no one could sell. The further downward trend of

prices was stopped. It has not increased prices to the consumers nor has it

worked an economic hardship on anybody with the possible exception of a small

predatory group who thrive on the demoralization of an entire industry. It has

been distinctly beneficial to the small independent pharmacist.

The Queens County Pharmaceutical Association is strongly in favor of the

retention of the present retail drug code. We trust that you will continue to

favor us with your support.

Yours very truly,

Queens County Pharmaceutical Association,

Charles Wiener, Corresponding Secretary.

(18) Letter of the Envelope Manufacturers Association of America to Hon.

Charles A. Buckley, dated March 23, 1935.

(And the same is as follows:)

New York City.

Dear Sir: Facts prove National Recovery Administration helps small business.

Do codes hurt small businesses?

Not in the envelop manufacturing industry, where small businesses are 90

percent of the companies.

Attached figures show how, under the Envelop Industry Code:

Big companies' volume dropped 7 percent.

Small companies' volume gained 8 percent.

Very small companies' volume gained 20 percent.

If the National Industrial Recovery Act is not extended with provisions to

restrain unfair competition, the small businesses in the envelop industry will lose

their gains.

A second sheet of figures is attached showing how this industry of small enter-

prises has increased wages 28 percent, and the number of its employees 16 percent.

If Congress allows ruthless competition to come back, envelop manufacturers

will find it hard to take care of their 9,000 employees.

â€¢ Very truly yours,

Roland R. Bliss,

Executive Secretary.

119782â€”35â€”PT 6 42
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(19) Copy of letter of the code authority of the Wholesale Monumental Granite

Industry to Col. Harry S. Berry, dated April 10, 1935.

(And the same is as follows:)

Westerly, R. I.

Col. Habrt S. Bebby,
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Washington, D. C.

(Attention Mr. Maguire.)

Dear Sib: In accordance with our telephone conversation of last Saturday,

the writer feels very definitely that the sentiment of the majority of the members

of this industry^ at the present time is not to extend the National Recovery

Administration in its present form after June 16.

If we could secure, as discussed with you over the telephone, a reasonable

amount of Government regulation of the rates of wages paid in different sections

of the country, the situation would be entirely reversed. The only benefits to

the industry come about by whatever additional help the Government can give us

in enforcing uniform labor rates. This, of course, has been continually discussed

for a year or two and any help which the Government could give along this line

would certainly be a great benefit. The competition between various centers

which very largely sell in the same markets is dependent on their ability to exploit

labor and any Government action to regulate this point would be most welcomed

by a majority of the members of this industry.

Without this, we have a code which has a few trade regulations, the enforce-

ment of which seems to be entirely voluntary. The benefits to be derived from

this do not seem to warrant the necessary expense to carry on the code as now

constituted.

If there is any further information which you care to have me give you on this

subject I would be very glad to do so.

Yours very truly,

Edwabd W. Smith, Chairman.

(20) Letter of the Muscatine County local code agenoy of the National Code

Authority for the Painting, Paperhanging, and Decorating Division of the Con-

struction Industry, Inc., addressed to Hon. Louis Murphy, dated March 21,

1935.

Muscatine, Iowa.

Deab Mb. Senatob: We are writing to urge that you work and vote for a

2-year extension of N. R. A. It is our experience that N. R. A. has done a very

great deal for us and oould, with proper enforcement, do much more.

Our code has, in our opinion, standardized business practices in the trade, has

resulted in additional employment of labor and has improved our industry's

service to the public. Improved employment conditions for the employee has

resulted and it has very definitely rehabilitated our industry.

Our feeling is that small people in the trade have not suffered but on the

contrary the only fault we have to find with conditions is that the small "chiseler"

has interfered with complete working of the code.

. We have spent our good money in setting up this code and do not want it torn

to pieces at this time.

Very truly yours,

Charles C. Bierhan,

Secretary Local Code Agency.

S. F. Phillips,

President Master Painters Association.

(21) Copy of letter of the National Booksellers Code Authority to the President

of the United States, dated March 7, 1935:

(The same is as follows:)

New York City.

Dear Mr. President: N. R. A. and one of its outcomes, the Booksellers

Code, has been of enormous help to the book industry in the judgment of this code

authority and the vast majority of retail booksellers and publishers. The retail

book business has been sufficiently stripped of the unfair competition resulting

from the use of books by department stores as loss leaders so that, as long as the

Booksellers Code is continued, the vast majority of retail booksellers can look

forward to staying in business.

2428 INVESTIGATION OF NATIONAL. RECOVERY ADMINISTRATION

Without the Booksellers Code the old loss-leader practices will inevitably

return and small enterprise booksellers will be unable to meet the loss-leader

competition and many of them, especially the small ones, will inevitably pass

out of existence. Not only will this result in increased unemployment, but it will

result in the drastic reduction of the educational and cultural advantages which

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:41 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

small book stores bring to communitiesâ€”advantages which in our present troubled

civilization are sorely needed by all peoples.

We beseech you to continue the N. R. A. and the Booksellers Code.

Yours respectfully,

Cbdric R. Crowell,

Chairman National Booksellers Code Authority.

(22) Copy of resolution adopted at a meeting of the exectuve committee of

the Optical Retail Code Authority, held March 18, 1935.

(The same is as follows:)

New York City.

Whereas the members of the code authority in charge of the administration

of the Optical Retail Code have given generously of their time and efforts in the

development of a code of high ethical standards for the guidance of those engaged

in the distribution of ophthalmic products, and

Whereas through various rulings and official orders promulgated by the

National Recovery Administration, the code authority through no fault of it own

was greatly delayed in effectuating adherence to the above-mentioned code, and

Whereas the code authority has been in official existence for approximately

only 4 months, and

Whereas approval of the code authority budget permitting the collection of

necessary funds for code administration was received only 40 days ago, and

Whereas the code authority after four meetings devoted largely to the perfecting

of its organization in accordance with N. R. A. procedure is just getting properly

settled for efficient functioning, and

Whereas the public prints are rife with rumors of more or less questionable

authenticity regarding the abolition of certain N. R. A. codes or their consolida-

tion into laree unwieldly groups; be it hereby

Resolved, That the Optical Retail Code Authority hereby respectfully petitions

that the Optical Retail Code, approved N. R. A. Code No. 454, be continued in

full force and effect in order that the good already accomplished may be con-

tinued and extended; and be it further

Resolved, That the period of time since the approval of most codes and the

proper establishment of their administering body has been too short to permit

full benefit thereunder commensurate with the strenuous effort already expended

in the early development and later promulgation of rules of fair competition and

therefore it is the unanimous opinion of this code authority that the Congress of

the United States should extend the National Industrial Recovery Act in its

present form beyond June 16, 1935; and be it further

Resolved, That the secretary of this code authority be, and is hereby, instructed

to furnish copy of this resolution to the National Recovery Administration and

the clerk of the United States Senate and House of Representatives.

(23) Copv of a letter of the El Paso Retail Grocers Association to Hon. Morris

Sheppard, dated March 6, 1935.

(And the same is as follows:)

Dear Mr. Sheppard: There is not the slightest doubt in our mindsâ€”nor in

the minds of our employeesâ€”that the National Industrial Recovery Act has had

a most stabilizing effect on business and that its provisions in general, as well as

the labor and fair trade practice provisions of the Code of Fair Competition for

the Food and Grocery Distributors, both wholesale and retail have improved

vastly the conditions both of our small merchants and of the employees in our

trade.

Nevertheless, we learn daily through the news dispatches from the Nation's

Capitol that this part of the recovery program is seriously endangered. It may

be true, that the program in certain industries has not worked out as expected,

undoubtedly due to defects in individual codes. It may also be true that such

defects may have caused antagonism, both within such industries and from their

consumers. However, it should be possible to remedy any such defects without
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jeopardizing the whole structure and returning us to the chaotic conditions that

â–

existed before June 1933.

We wish to point out that one of the principal reasons for the successful opera-

tion of our code has been the trade-practice provisions. Due to these the perni-

cious customs of loss leaders and selling below cost have been eliminated entirely
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and have helped many a small, struggling store to stay in business and earn a

living for its owner and his family. Our code does not establish any definite

prices, leaving each individual grocer free to exercise his best efforts in open

competition, thus absolutely protecting the interests of the consumer. The only

provision regarding the price set-up on our trade, is the labor mark-up of 6

percent. Anyone can readily see that the labor mark-up can in no way consti-

tute an obnoxious feature, as it is only a small part of the actual cost of doing

business.

Furthermore, it does not tend to establish any definite price structure, as it

is added to the individual cost of each retail grocer, thus leaving the field wide

open for fair competitive operation. But it has resulted in a definite protection

of the workers as it was intended to do, providing a means for the small inde-

pendent merchant to pay his employees the living wage to which they are entitled.

Without this small mark-up provision many small merchants would be unable

to meet predatory competition from larger competitors and, not only would they

be unable to pay the wages required under the N. I. R. A., but they might very

Â«asily be definitely forced out of business, a very definite trend that existed prior

to the N. I. R. A. and which was only stopped by the protection afforded by the

â–

code provisions.

Every one of the more than 400 owners of retail grocery stores in El Paso may

definitely be classed as a "small" merchant. Claims have often been made in

the press and elsewhere that the codes tend to oppress the small merchant. We

do not pretend to speak for other tradesâ€”though we are entitled to our own and

very definite opinion on the matterâ€”but we can and do speak for our own people

and we may assure you most emphatically that, to the last man we are lined up

behind the N. I. R. A. and our code of fair competition, and in this stand we are

backed by every one of the employees working in our stores.

Consequently, at a meeting of this association, held last night (Tuesday, Mar.

â–

5), upon due motion made and unanimously carried, it was resolved that:

Whereas the National Industrial Recovery Act has been a stabilizing factor in

this trade and the associated branches of the food and grocery industries; and

Whereas the codes of fair competition approved for the retail and the wholesale

food and grocery distributors have materially helped these trades and their

workers and employees; and

Whereas these codes do not promulgate any definite price maintenance, but

do tend to eliminate selling below cost and the pernicious system of loss leaders;

and

WhereaB the provision calling for a mark-up to take care of a part of the labor

cost is rather too low than too high: Be it

Resolved, That the National Congress, through our representatives in that

body, be urged and requested to extend the National Industrial Recovery Act

in its present form, or as closely as possible to its present form, so that none of

the fair rights and advantages of the trades and its employees provided under

said act be endangered, and that no change in this legislation be made, or new

legislation enacted, that again wouldâ€”directly or indirectlyâ€”permit the perni-

cious and unfair trade practices, which have been eliminated under the present

act and the Food and Grocery Codes thereunder approved, thus constituting a

safeguard to the interests of the worker and the small merchant alike; and that

copies of this resolution be forwarded to our representatives in both Houses of

our National Congress.

Again assuring you that any change in the legislation that would deprive us of

the protection afforded us at present would be deeply regretted by employer and

employee alike in our trades, I am,

Sincerely yours,

El Paso Retail Groceks' Association,

C. H. Stocks, Chairman.
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(24) Resolution adopted by United Typothetae of America, the National

Code Authority for the Commercial Relief Printing Industry, adopted in Octo-

ber 1934.

(The same is as follows:)

Washington, D. C.
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Whereas the United Typothetae of America, the National Code Authority for

the Commercial Relief Printing Industry, assembled at its forty-eighth annual

convention at Chicago, 111., has had an excellent opportunity, during its experi-

ence in administering and enforcing one of the codes adopted under the provi-

sions of the National Industrial Recovery Act, to observe and comprehend the

benefits that may be derived by labor, industry, and the taxpaying public by

reason of the adoption of codes of fair competition for business and industry;

and

Whereas numerous attacks are being made upon the National Recovery Ad-

ministration and the codes adopted under said act by persons and groups who

would destroy the entire undertaking because of a misunderstanding of the aims

and intent of the said act: Therefore, be it

Resolved, That this convention hereby approves the intent and purposes of the

codes of fair competition; and be it further

Resolved, That this convention herebyaffirms its faith in the codes in general, and

pledges its support to His Excellency, Hon. Franklin Delano Roosevelt, President

of the United States, and to those to whom he has assigned the task of bringing

about recovery by maintaining and enforcing codes of fair competition; and be it

further

Resolved, That copies of this resolution be forwarded to the President, to Hon.

Donald R. Richberg, to Mr. S. Clay Williams, and to the press.

Frank J. Smith, President.

Attest:

John J. Deviny,

Executive Vice President.

(25) Telegram forwarded by the Tax Industry Code Authority to A. LÂ«

Bobrick, Assistant Deputy Administrator, National Recovery Administration, on

April 2, 1935.

(The same is as follows:)

Urge you wire immediately to Cotton Textile Institute, 320 Broadway, New

York City, as follows: "We endorse fully resolution adopted March 20 by

consumers' goods industries committee for extension of National Industrial

Recovery Act and presented by George A. Sloan, chairman, to Senate Finance

Committee.

Tag Industry Code Authority Baxter.

(26) Copy of telegram of Anawha Coal Operators Association to the executive

assistant of the National Emergency Council, dated April 10, 1935.

(The same is as follows:)

Anawha Coal Operators Association, with an annual production of 12,000,000

tons of high volatile coal and employing twelve to fifteen thousand miners, in

session yesterday adopted a resolution approving National Recovery Adminis-

tration Coal Code Extension. This organization is probably the most influential

of its kind in the State of West Virginia.

F. WlTCHER McCuLLOUGH,

Stale Director.

(27) Copy of telegram of National Association of Custom Milliners to the

President of the United States, dated March 8, 1935.

(The same are as follows:)

Newspaper propaganda has created consternation in our membership ranks.

This association, which is composed of custom milliners engaged in business in

48 States, are unalterably opposed to any drastic modification of the National

Industrial Recovery Act. We urge that it be continued, with recommendation

of greater and joint enforcement through governmental agency. To radically

modify the act as originally adopted would create chaos in this industry. We

recognize the urgent need for codification and without reservation pledge our-
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selves to unitedly support a movement for an extension of the National Recovery

Act.

National Association or Custom Milliners,

Samuel Gottesfeld, Chairman.

(28) Copy of a letter of the Queens Retail Food Dealers Association, Inc., to
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the President of the United States, dated March 15, 1935.

(The same is as follows:)

Richmond Hill, N. Y.

My Dear President Roosevelt: In the humble position that I hold as pres-

ident of the Queens Retail Food Dealers Association, an association consisting of

450 independent retail grocers, I make this appeal to you, knowing that your

train of thoughts run for the benefit of the independent merchant.

I learn from newspapers and certain rumors that the National Recovery Admin-

istration code is about to be eliminated. I hope and pray that there is no truth

to that rumor, for the National Recovery Administration code, with its minimum

price mark-up in our trade, has been the salvation of our business. It has put

the independent grocer on a plane where he could see a decent living for himself

and his family. There is no need for me to go into detail nor to explain the chaos

that has existed in our business. Before we had the minimum mark-up clause,

somehow or other it seems that any individual who has a desire to chisel or cut

prices falls right into the grocery business and thereby forcing the legitimate

grocer to fight for existence. The enforcing of the code has been an instrument

in doing away with the unethical business methods.

I plead with you, as a representative of many hundreds of grocers who have

faithfully followed the rulings of the National Recovery Administration, to use

your efforts and influence in seeing that the National Recovery Administration

code should remain as it is today.

Your obedient servant,

Sol Katz.

(29) Copy of a letter of the national warm air register manufacturing industry

to National Recovery Administration, dated March 1, 1935.

(The same is as foilows:)

Columbus, Ohio.

Dear Mr. King: As the secretary of the National Warm Air Register Manu-

facturers' Institute since its formation of a few years ago, I trust I am not out

of order in expressing to you the hope that the National Recovery Administration

will be continued, as it has proved helpful in eliminating many abuses which were

detrimental to the manufacturers, their customers, and the public.

You may be interested to know that our industry has not objected to the

advance in wages and the regulation of hours the National Recovery Administra-

tion has required because the same was imposed on all of the manufacturers in the

industry.

We have benefited greatly from the rule that all purchasers of one class must be

sold on the same basis. This has protected the small dealer and consumer.

The writer does not believe it would have been possible without the National

Recovery Administration to have brought the members of the industry into a

contact which has been the means of eliminating such manifestly unfair trade

practices as are indicated in article VIII of the industry's code and to have had

them sustained as the rules without the aid of the National Recovery Adminis-

tration.

I assisted in formulating the code of fair competition for our industry and was,

therefore, in position to appreciate the uniform courtesy and helpfulness of your-

self and your assistants, for which I know all the members of our industry, small

and large, as well as myself are very grateful.

Yours sincerely,

Allen W. Williams, Secretary.
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(30) Copy of a letter of the Brick Manufacturers Association of America to

Chairman of the National Industrial Recovery Board, dated April 5, 1935.

(The same is as follows:)

Cleveland, Ohio.

Dear Mr. Richberg: Mr. George A. Sloan, chairman of the consumers' goods
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industries committee, sent us a copy of the resolution adopted by that committee

in New York on March 20.

I have today sent to Mr. Sloan the following telegram:

"Executive committee of Brick Manufacturers Association of America endorses

resolution of consumers' goods industries committee. Am forwarding copies of

this to Richberg and others."

The members of this industry feel that this resolution accurately expresses

their attitude toward a continuation of the National Recovery Administration.

I have also canvassed the cold storage door manufacturing industry which we

represent in this office, and they also have unanimously endorsed a resolution to

continue the National Industrial Recovery Act in practically its present form.

It is important to know that in the Brick Manufacturers Association and in

the brick industry as a whole, somewhere between 90 and 95 percent of all of the

concerns are small firms. It is true in the several industries which I represent

that a majority of all the concerns are small concerns, and I find that these are

the ones most benefited by the stabilization and the restraints from unfair com-

petition which the National Recovery Administration has effected.

In my judgment, all of the gains that have been made will be immediately

swept away if both the labor provisions and the fair practice provisions of the

codes are permitted to lapse on June 16.

All of the vast publicity against the National Recovery Administration as a

result of the attitude of certain politicians is comfort to the most illegitimate

type of business man. Your one radio broadcast did much to counteract this

adverse publicity, but you should speak again and frequently until this pro-

tective measure has been reassured to industry.

Very truly yours,

Ralph P. Stoddard, Secretary-Manager.

(31) Copy of telegram of Pennsylvania Retailers Association to the National

Retail Dry Goods Association, dated March 15, 1935.

(The same is as follows:)

Advise Mr. Richberg of deep interest and concern of Pennsylvania retailers

over present discussion of National Recovery Administration at Senate hearing.

We strongly favor continuance of National Recovery Administration for further

period in the opinion that it is sound in its purposes and principles and for the best

interests of the consumer, worker, and employer. Recognize defects in the draft-

ing and administration and practical operation of codes yet there have been un-

doubted advantages obtained for workers and owners through shorter hours,

higher wages, improved standard of business practice and some return to profitable

operation. After such a limited trial period believe it would be unwise to en-

danger certain advantages gained by return to former deplorable methods of un-

regulated destructive competition. We favor consolidation of codes for distribu-

tive trades. We favor simplification of present codes to secure more efficient

administration and satisfactory operation. There should be permitted a fuller

measure of self-regulation and prompt endorsement of code rules should be se-

cured. Express appreciation of Mr. Richberg's able arguments for National

Recovery Administration continuance.

William H. Hager,

President Pennsylvania Retailers Association.

(32) Copy of telegram of North Carolina Horological Society to the President

of the United States dated March 20, 1935.

(The same is as follows:)

We strongly oppose repeal of any section the retail jewelry code particularly

pertaining fair trade features. Please favor us by referring this message to both

North Carolina Senators and Senate Finance Committee and the National Indus-

trial Recovery Board.

Lawrence G. Ballard,

State Secretary North Carolina Horological Society.
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(33) Copy of telegram of California Retail Jewelers Association to Donald

Richberg dated March 19, 1935.

(The same is as follows:)

The jewelers, large and small, of the metropolitan Los Angeles area are in favor

of the Retail Jewelry Code and urge its continuance.
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Durward Howes,

First Vice President California Retail Jewelers Association.

(34) Copy of telegram of Metropolitan Retail Jewelers Association to the

Chairman of the National Industrial Recovery Board dated March 14, 1935.

(The same is as follows:)

I appeal to you in the name of the Metropolitan Retail Jewelers Association

representing over 300 small retail jewelers of New York County to do all in your

power to have our code continued. We have derived many benefits through the

code and would hate to lose it.

H. GoLDSCHMIDT,

President Metropolitan Retail Jewelers Association.

(35) Copy of telegram of the National Retail Jewelry Code Authority to the

President of the United States dated March 13, 1935.

(The same is as follows:)

At its meeting yesterday the chairman of the National Retail Jewelry Code

Authority incorporated was authorized by unanimous vote to inform you that as

a result of a questionnaire to retail jewelers and of general observation it is the

opinion of this national code authority that retail jewelers and especially the

small retail jewelers of the Nation are in favor of the extension of the Retail

Jewelry Code of Fair Competition.

William D. McNeil, Chairman.

(36) Copy of telegram from the Oklahoma Retail Jewelers Association to the

President of the United States dated March 19, 1935.

(The same is as follows:)

Jewelers from the entire State of Oklahoma realize that the National Recovery

Administration has been their salvation in protecting them from unfair competi-

tion and urge you to use your efforts for its continuance and enforcement. They

feel that it would be a backward step to eliminate the Jewelers Code.

George B. Goldfarb,

President Oklahoma Retail Jewelers Association.

(37) Copy of telegram from the Chicago Credit Jewelers Association to the

President of the United States dated March 14, 1935.

(The same is as follows:)

This association representing more than 100 retail jewelry organizations in

Chicago area, urges that you use your influence to continue in force the retail

jewelry code. This code has greatly helped our business and we do not wish to

have it discontinued.

Chicago Credit Jewelers Association.

Charles F. Baumbucker, President.

(38) Copy of telegram from National Association of Credit Jewelers to the

National Industrial Recovery Board.

(The same is as follows:)

The National Association of Credit Jewelers, representing more than 1,500 retail

jewelry organizations, earnestly urges the continuance of the Retail Jewelry Code

of Fair Competition under the National Recovery Administration. This code

has been an inestimable benefit to all retail jewelers and its discontinuance at this

time is highly undersirable to the trade. We are counting on your influence to

prevent the discontinuance of this Retail Jewelry Code.

National Association of Credit Jewelers.

William Gibson, President.

2434 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

(39) Letter and memorandum of Apparel Industries Committee for the renewal

of the National Recovery Act addressed to Hon. Franklin D. Roosevelt dated

April 5, 1935.

(The same is as follows:)

Dear Mb. President: I have the honor to present to you, on behalf of the
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Apparel Industries Committee for the renewal of the National Recovery Act,

the enclosed memorandum prepared on the basis of questionnaires sent to various

branches of the apparel industry and upon published statistics of the Department

of Labor.

The memorandum sets forth the reasons why, to our industry composed almost

entirely of small men, it seems of utmost importance that the continuation of

the National Recovery Act for which you have asked be granted as expeditiously

as possible.

Respectfully submitted.

J. R. McMullen,

Chairman, Apparel Industries Committee for the renewal of N. R. A.

We are a group of manufacturers representing the apparel industry. Our

business interests lie in varied and even unrelated types of manufacture, partici-

pating in an industry that maintains nearly 20,000 units (most of them operated

by small business men), employs over 600,000 workers, absorbs approximately

16 percent of the national income, and contributes more than 2 billion dollars

annually to the national wealth in the form of the merchandise it manufactures.

We join together in the firm belief that the National Recovery Act has conferred

benefits upon our industries, and that its withdrawal constitutes a common

danger for all of us. Knowing the results of the National Recovery Act from our

own first-hand business experience, we can properly value its advantages and

defects. National Recovery Administration must be discussed in terms of fact

and not in political generalities, and we present the facts pertinent to our industry

so that those who must ultimately judge may first accurately know them.

Our industries are referred to as the "needle trades", and proverbially as the

"downtrodden needle trades." Ours has been, in the past, the outstanding

example of an economic cock-pit business of the most bitterly competitive

character. It covers a field in which there have been in the past an almost total

absence of decent restraints to prevent the less scrupulous in the struggle for

existence from setting the standard which must be followed by all. Ours has been

a business in which the sweatshop has longest survived and thrived. Ours now

is the experience and conviction that the collective action which we have been

authorized to take and are now taking under National Recovery Administration

has been enormously helpful as an aid to decency in the establishment of fair

standards and in the breaking down of ancient abuses.

Let us look at the facts. How were these apparel industries affected by the

depression? According to the Federal Bureau of Labor Statistics, during the

years 1929 through 1932, employment dropped by 25 percent and pay rolls were

cut in half.

What happened after National Recovery Administration? During the years

1933 and 1934 the number of men and women earning a livelihood in our indus-

tries increased by 7 percent. Our pay rolls were augmented by 21 percent.

Thus, while labor s share has increased by over one-fifth, the cost of living between

June 1933 and November 1934 has, according to the Bureau of Labor Statistics,

risen by only 8 percent. The more remarkable is this when we consider that these

employment figures represent not only a rise in themselves, but a complete rever-

sal of the violently depressive tendencies during the preceding years.

Then, the fair trade practice provisions of our codes have, for the first time,

given us a chance to make the conduct of business in our industries more self-

respecting. They have strengthened our hand against the grinding economic

pressure of superior bargaining power.

Criticism that the National Recovery Administration fostered monopolies is

utterly without point in our industries. There could be no monopolies con-

structed, even if our manufacturers were permitted to do so. Our product is too

varied, too impossible to standardize, our manufacturers too individualistic.

Although our pay rolls have swelled by 21 percent during the past 2 years, the

prices of apparel to the consumer have increased by only 12 percent. Not a

monopolistic tendency but the very opposite has been the case. According to

a study made by the code authority of the coat and suit industry, since that code

went into effect, there have been fewer business mortalities and a greater number

of new entrants into that industry than during the preceding year.

Other glibly used criticisms of the National Recovery Administration are

equally without foundation in our industries. Some have talked about oppres-
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sive regulation by code authorities. The fact is that if the regulation of fair

<jompetition is better than a brutal competitive anarchy, respectable powers of

â–

control must be placed in some suitable agency. We would rather have those

powers vested in our own representative code authorities than in some distant

officialdom, remote from an understanding of our peculiar problems and un-
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responsive to our true needs. Complaints of oppression by code authorities

generally do not come from those who play fair, who accept in good faith their

industry's standards of fair competition and abide by them.

Also, some critics have lost sight of the design of the whole project by picking

on details and exaggerating them out of their true proportions. It should be

Temembered that the National Recovery Administration has been in existence

less than 2 years, and most of our codes for a much shorter period. Industrial

â–

self-government cannot be expected to spring into existence fully developed.

Like all government, it is an object of cultivation and growth. Let it be recalled

that our very Constitution was the result of nearly a decade of governmental

difficulties in a loose federation of 13 colonies before our present Government

was established. Under an extended National Recovery Administration, we

Â«ould use the experience of the past 2 years to perfect an instrument for the self-

regulation of business.

Then, again, some critics have pointed to the National Recovery Administra-

tion label as placing men at the mercy of a legalized boycott. Do they not realize

that without some distinction between the product of the chisler and legitimate

merchandise, we shall all be at the mercy of the sweatshop? Since the beginning

of the century, interested groups of consumers have wanted to know the condi-

tions under which their purchases were manufactured. The National Recovery

Administration label is a symbol to the conscientious consumer.

Possibly, the loudest and most hollow criticism has been that the National

Recovery Administration is oppressive to small business men.

We are small men. In the 20,000 establishments of the various apparel in-

dustries throughout the country, the average number of workers employed totals

30. Many of the employers were themselves factory workers before establishing

their own small businesses. Contrasted with the great concentration of economic

wealth and power that exist in American industry today, and that can so readily

and loudly express themselves on all political changes affecting them, our in-

dustries are scattered and inarticulate. Rather than have others express solicitude

for the small men, we prefer stating their case which is our own in the apparel

industries.

We want the National Recovery Administration. We do not want sweatshops

in our industries, but without National Recovery Administration, we shall have

to compete with them. We do not want to beat down the wages of labor, but

without the National Recovery Administration we will not otherwise be able to

sell our products. We do not want to engage in unfair trade practices, but our

buyers will press us to yield if they can wrest such unfair concessions from a few

â–

competitors.

We know that the major sentiment of our industrial project would mean

nothing but a return, so far as we are concerned, to the old tooth-and-claw

methods of destructive and relentless competition, immensely injurious to the

multitudes of workers who depend upon our industries for their support. Its

abandonment would mean something more. The savagery of the old business

warfare would be aggravated by the shattering of the promise of a new industrial

ideal, immensely helpful to us and consistent with fair dealing of just men and

women.

In our opinion, National Recovery Administration has made a contribution

not to men in these industries alone, but to the general character of American

business. We ask Congress to recognize this contribution, and by continuing

National Recovery Administration to preserve and perfect the values already

demonstrated.

Permit me also to insert here the result of a referendum by the

National Ketail Code Authority which I should like to read [reading]:

National Retail Code Authobitt, Inc.,

Washington, D. C, April IS, 1986.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

Senate Office Building, Washington, D. C.

My Dear Senator Harrison: There is herewith enlosed a resolution passed

today by the National Retail Code Authority, Inc., advocating the continuance
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provided it could be fully enforced and (2) whether they believed their factories

should back up the code.

Returns are not yet completed, but we already have received 15,098 ballots.

Seventy-seven percent declared themselves in favor of the code and 79 percent

in favor of factory support. It is highly probable that fully 85 percent of the

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:41 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

total dollar vllume of automobile sales in this country is handled by the dealers

who voted for the code.

Incidentally, it may interest you to know that the 15,098 dealers who cast

their ballots employ 188,686 persons in all departments of their business.

It is obvious that the greta majority of automobile dealers are in favor of self-

government through their code with the cooperation of manufacturers.

Respectfully,

James Daltojj, Editor.

It has been charged that the big members of industry have come

to Washington, dictated the provisions of their codes, and forced the

N. R. A. to accept themâ€”all without any participation on the part

of the small membersâ€”I don't know what happened after I left, but

I do know that no important action in the formation of codes was

taken without days and days of public hearing at which nobody, not

even the most insulting of the country's agitators, was ever deprived

a hearing or prevented from saying anything germane to the issues.

The most persistent and consistent opponents of codes have been

the big interests, while the most zealous advocates of codes have been

the small business men. To be quite definite let me take specific

examples.

Why, do you think, are there no codes for the meat packers and

their subsidiaries? I'll tell you; it is because these packers have a

highly organized "institute", as they call it, wliich has resisted every

effort of the little fellow to get codes of fair-trade practices for the

many industries in which the packers are interested. I have seen a

letter from their official representative in which he states that "in

view of the foregoing considerations, the industry is of the opinion

that nothing will be gained, either by the N. R. A. or by the meat

industry or by producers or consumers by submitting a code of fair

competition."

They take great credit for voluntarily adopting the P. R. A. with

substitutions and claim that they are living up to all its provisions.

This they have not done. In their agreement with the President they

promisea "to cooperate to the fullest extent in having a code of fair

competition submitted by their industry at the earliest possible date,

in any event before September 1,1933." Instead of cooperating they

are using all their great influence to prevent the adoption of codes.

When the independentâ€”and no word could be more ironicalâ€”mem-

bers of their industries attempted to get a code, these packers, through

their highly developed organization, succeeded invariably in blocking

them. How could they? Because the big fellows were representative

of a large volume of the business involvedâ€”they were well financedâ€”

and, through expert lobbyists, most articulate.

No code for the meat packersâ€”none for the sausage manufacturers,

although the "independents" begged for one. Who was it who op-

posed the egg and poultry codesâ€”the dairy products code?

Why didn't we of the N. R. A. do something about this state of

affairs? Because we live in an economic democracyâ€”the majority

rulesâ€”business must not be coercedâ€”keep government from forcing

regimentation upon industry and a lot more arguments for the benefit

of the obstructionists.
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But the packers are nol the only big fellows content with things

as they are. Did anyone notice the cigarette manufacturers rushing

the N. R. A. in order to get a code, whichâ€”according to suggestions

made hereâ€”would have enabled them to get together and crush the

little fellow into the ground? No, it was only after more than a year
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and a half's efforts that we were able to get them under any codeâ€”

and that is a poor specimen which makes some provision for labor

but none for the little fellow by way of fair-trade practice provisions.

Why? Because 8 members of the industry do 94 percent of the total

business, and 4 of these do 85 percent. They don't need any code.

Why should the big fellows want a code? Because they found unre-

stricted competitionâ€”those sacred laws of supply and demandâ€”the

great American rugged individualism, so much to their liking.

The net profits of the tobacco manufacturers amount to over

$100,000,000. The labor cost of cigarettes is 1 mill to a package

of 20. The total amount paid to producers of tobacco for ail types

of tobacco in Virginia, cigarette, smoking, chewing tobacco and snuff,

for 1932 was $4,744,000. The total amount paid to these producers

in the nine principal tobacco States didn't equal the net profits of the

big four cigarette manufacturers in 1932. Why should the big

fellow want a code? It is interesting to note that the price of to-

bacco for these States has risen from $107,821,000 in 1932 to $240,-

937,000 in 1934. How about giving the "new deal" some credit for

that?

In 1927 there were 37 establishments in this industry and in 1933

there were 28. The number of cigarettes produced in 1927 was

100,000,000,000 and in 1933, 112,000,000,000.

The annual pay envelop of the worker in the tobacco industry was

$857 in 1929 and the annual wages decreased until in 1933 they were

$670 or 22 percent less. At the present time they are doing the

greatest busmess of their history. Is the N. R. A. responsible for

these conditions or is it by any chance due to the virtues of the

grand and glorious doctrine of laissez faire?

Corporation returns for the year 1932 of manufactruers of tobacco

products showed 286 of the 336 firms reporting losses while 4 corpora-

tions showed net profits of $123,936,000. The firms showing losses

were the smallest members of the industry, while the four corpora-

tions doing the largest business received the major share of the net

profit.

The total wages of this industry could be doubled without its having

the slightest effect on the price of the product to the consumer.

Why didn't the N. R. A. bureaucrats do something about all this?

Because we must not interfere with self-government in businessâ€”

because Adam Smith and John Stuart Mill said something about the

laws of supply and demandâ€”because Mussolini did something in

Italyâ€”Lenin in Russia and Hitler in Germanyâ€”and perhaps because

Sidney Hillman was born in Russia. These are the conditions that

make necessary the presence of the Blue Eagleâ€”and these are the

conditions responsible for the growth of some other and queerer

birds.

The big meat packers and cigarette manufacturers are not peculiar

in their opposition to so-called "government regimentation." There

are two schools of thought among the big fellows. One school opposes

codes per se; the other, thinking codes inevitable, tries to have a code
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as it wants it and thereafter be the controlling factor in its adminis-

tration. I have cited a few examples of the former.

Some in the latter category with highly organized trade associations

have attempted to dictate all the provisions of their codes and when

N. R. A.â€”alleged representative of big interestsâ€”has refused to sub-

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:41 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

mit, it has been subjected to the most violent attacks because of dila-

toriness, inadequacy, and incompetency.

When we first organized the N. R. A. Food Division, the president

of the American Grocery Manufacturers' Associationâ€”known as

Agmaâ€”came to N. R. A. and said that he had been "drafted" to

help get through a master code for grocery manufacturersâ€”that a

code satisfactory to everyone was completed, and that all the division

chief would have to do was to sign it, that it had been subject to much

unnecessary delay and that he could start off his work with great

eclat by immediately putting it into effect. It wasn't signed.

It had been drafted by the big fellows. The little fellows were *

against it. It has never been signed. It is interesting to note that

wnen the Consumers Goods Committee reported through Mr. Sloan

as being in favor of the extension of the N. R. A., Mr. Francis, first

vice president of the General Foods, Inc., one of the greatest units of

grocery manufacturers in the United States, and a Morgan company,

joined with Mr. Du Pont against the extension of N. R. A.

If this is an example of domination of the N. R. A. by the big

fellow then we ought to have more of it.

Generally speaking, it is the big and not the little merchant who

objects to open-price provisions. This is natural. He is the one

who wants his rebates, special prices, and purchase-control provisions

which are his principal weapon against nis small competitors. In

most cases the smaller manufacturer would be glad of an opportunity

to be able to refuse to give these special rebates. Of course, he does

not dare come out in an open public hearing and protest against these

practices lest, the following day, he receive cancelations of orders

which he can't afford to have canceled.

N. R. A. is constantly informed by manufacturers that their true

opinion on this if published would hurt them with their big buyers.

I know of one case where, through opposition of a manufacturer to

an unfair-trade practice, $6,000,000 worth of orders was canceled by

one company alone. This turned out to be a blessing in disguise, for

the manufacturer who had been sitting back taking these large orders

and making no attempt to develop nis normal markets thereafter

had to get out and hustle, with the result that he not only increased

his business but threw off the yoke of his big customers, who, toward

the end, had been dictating to him most arbitranly.

In some industries and under certain conditions open prices and a

waiting period may result in virtual illegal private price fixing. In

such cases the administration should see that prompt action is taken

against the guilty parties and that the code is amended.

On the other hand, lack of an open-price provision may well cover

the very conditions you wish to eliminate. Let me be specific and

give you an example of an amazing coincidence in prices between

competitorsâ€”and this in an industry whose code has no open-price

provisions. I refer to the can manufacturing industry.

In the can manufacturing industry two organizations suppy 70 per-

cent of the food packers' can needs. To be quite specific, the American
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Can Co. sells the packers about 44 percent of their total requirements

and the Continental Can Co.'s business amounts to 26 percent of the

total.

I have seen the American Co.'s price list for plain coke sanitary

cans, from January 1926 to Januaryl935, inclusive.
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The standard price is based on the so-called "no. 2 can", but I

am giving the prices for nos. 1,3, and 4 as well.

On January 2, 1934, and unchanged for 1935â€”the American Can

Co. set its prices as follows, per thousand cans, carload lots, f. o. b.

factory: No. 1 cans, $15.60 the highest price since January 1927;

no. 2 cans, $21.67 the highest price since January 1929; no. 3 cans,

$29.14 the highest price since January 1929; no. 4 cans, $64.21 the

highest price since January 1929.

These price advances went into effect on January 2, 1934, at the

very time when the administration was attempting to get more for

'the farmers' products, a living wage for labor, and a reasonable profit

for the employer.

Before anyone rushes in and charges this to the N. R. A. let's look

at the record.

As far as I have been able to ascertain, the total value of the tomato

pack for 1934 was about $35,802,000, based on 80 cents per dozen,

no. 2 cans. Of this, the raw stock is estimated at $8,206,000 or 24.8

percent; cans, including cases and freight for empty cans, are estimated

at $14,200,000 or 42.8 percent; direct labor, $4,949,000 or 14.9

percent; and brokerage, overhead, and so forth, $5,805,000 or 15.5 per-

cent; total, $33,160,000.

In other words the cans cost three times as much as labor receives

in wagesâ€”and about 75 percent more than the food itself. I am

further reliably informed that in canned tomatoes the cost of the can

varies from 40 percent to 60 percent of the total cost of the product.

Now, of course, the N. R. A. and the codes are not responsible for

these outrageous prices. But before assuming this let us examine the

profits of the two members of the can manufacturing industry who do

70 percent of the business:

First and largest, the American Can Co. profits year by year:

1927 $13,055,000 1932 $10,957,000

1928 19,863,000 1933 15,357,000

1929 22,725,000 1934 19,523,000

1930.. 22,884,000 â–

â€”

1931 15,530,000 Total 139,894,000

Senator Gore. What is the number of cans they sold each year?

General Johnson. I have not got that here. I will get it for you,

Senator.

Next let us look at little "Orphan Annie ", the Continental Can Co.,

which does only 26 percent of the businessâ€”profits rising from

$4,439,000 in 1927 to $10,707,000 in 1934:

1927 $4,439,000 1932 $4,819,000

1928 6,691,000 1933 7,547,000

1929.. 8,968,000 1934 10,707,000

1930.. 8,738,000 - â€”

1931-. 5,671,000 Total 57,580,000

I was discussing the harm to the little fellow from open-price

provisions in codes.

There is no open-price provision in the Can Manufacturing Code,

therefore the members of this industry cannot possibly know what
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their competitors are quoting and so there must be some difference in

their prices. Of course, if there were an open-price provision and

then they had identical prices it would be called price fixing, and

would go to prove the iniquitous results of the N. R. A. There is

no open-price provision in the Can Code:
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For your information I am showing you the sales contracts and price

lists of these two companies for the current year, pointing out that

every purchaser must agree to buy all his cans for all his establish-

ments from the seller for 3 years. Provision is made for quantity

discounts for the little fellow, but when it gets up into the field of the

big producers, prices are to be arranged by negotiation:

AMERICAN CAN CO.

-'1.;;!/:: V , !"â–

Siie

.â–

.!â€¢â–

::'!., â€¢â–

irfci < â€¢:â€¢>. .;...( ..â€¢
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Base

boxes
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.â–
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No. 1

Cents
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3.43

3.76
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27
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May I respectfully point out that the prices quoted are identical

to the penny in each instance. Professor Einstein will have to figure

the probability of this happening by chance.

The farmer of this country, the laborer in the canning factory,

and the consumer would be benefited if some of these profits were

taken out of the can and directed into the product.

Food prices are going upâ€”of course they arcâ€”food has been so

cheap on the farm that it wasn't worth while sending to market.

And besides, what difference does it make how cheap a commodity

may be if one hasn't any money with which to buy it?

However, you can't justly blame the increasing cost of food on the

codes. Many misinformed persons do, but I have been attempting

to give this committee facts. You know that many food industries
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This applies to both retail and wholesale prices. The rise in

retail prices is:

Uncodified industries 31. 3

Codified industries. 26. 2

In the wholesale trade the increase in uncodified industries was three
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times what it was in uncodified industries.

There is another question of price as affecting the little fellow that

has been the subject of much loose talkâ€”provisions preventing the

use of so-called "loss leaders."

To my mind one of the outstanding accomplishments of the codes

has been the elimination of loss leaders. Take cigarettes as an

example.

Before the retail tobacco code was approved, the nationally adver-

tised cigarettes were the favorite loss leader used by chain stores,

cut-price department stores, drug stores, and even clothing stores.

In New York City this practice, by those outside of the trade, resulted

in cartons of cigarettes being sold for the amount of the tax alone.

As the cigarette business amounts to as much as 65 percent of the

small retail tobacconist's sales, you can easily see what this practice

was doing to him. This situation existed all over the country. When

he attempted to meet competition he lost on the major volume of his

salesâ€”particularly as the big distributors, who were guilty of this

procedure, were buying for much less than could the little fellow. In

addition the cigarette losses were an infintesimal part of the price

cutters' total sales and the increased sales in other commodities made

up for losses on cigarette sales many times over.

With the elimination of this practice, the small retail tobacconist's

business throughout the country has been saved to him. Imagine

his feelings when he contemplates returning to the old order. And

there are between 750,000 and 800,000 of this particular brand of

little fellows.

Exactly the same principle applies to many items of retail trade.

It is one of the principal weapons of chain and high-pressure merchan-

dising to eliminate small competition and yet it has been practically

abolished under N. R. A.

There is a good deal of material in the record about the effect on

the little fellow of the Amusement Codes. The first is the Legitimate

Theater Code. This code which was no. 8, in order approved by the

President, was signed not only by the representatives of practically

every legitimate theater in the United States, but also by the repre-

sentatives of every branch of labor in the theater. For the first time,

conditions of employment were safeguarded for the employees and a

minimum wage prescribed, even for actors. For the first time in the

history of the theater, restrictions were put upon rehearsal periods

and pay provisions; an earnest attempt was made to protect the

public against ticket gouging, but I cannot say much for the result

of that attempt.

The next code in the amusement division was that for the motion-

picture laboratories, and under this code, for the first time, so far as

I know in any code, a provision is contained which requires an em-

ployer to pay immediately a guaranteed minimum wage for a week,

even though the employee may not work a sufficient number of hours

during the week to earn that minimum guaranteed compensation, at
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the hourly rates of pay. This code also was signed by the overwhelm-

ing majority of the employers in the industry and by every labor

organization in the industry.

The outstanding code in the amusement field is, of course, the

Motion-Picture Code. This code was one of the most difficult to
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work out in N. R. A. The code not only applies to exhibitors, of

whom this committee has heard something during its sessions, but

applies also to all producers and all distributors of motion-picture

film as well.

For the first time in the history of the motion-picture industry, a

common forum was set up wherein producers, distributors, exhibitors,

the public, actors, labor, and the administration are all represented.

There has never been a representative trade association embracing

the three economic divisions of this industry and there still does not

exist any such trade association. It would have been a compara-

tively easy thing for N. R. A. to have secured a separate code for

producers, a separate code for distributors, and a separate code for

exhibitors, as was the case with almost all other integrated, but yet

economically severable, industries. But under three codes N. R. A.

could never have been given even the slightest bit of relief to the

independent exhibitors, of the Nationâ€”and that is where the great

problems wereâ€”since it is an impossibility to take under one code

from those who possess rights under another code.

The distributors are essentially sellers of film, the exhibitors are

buyers. To make any headway against the antagonistic interest of

these buyers and sellers toward each other, it was necessary to use the

highest degree of skill, tact, effort, energy, and persuasion, but it was

done. For which, of course, I give credit to the divisional adminis-

trator.

Exhibitors under this code have been given rights and privileges

which they never could have achieved except by a change in our

copyright laws or by a statute regulating the transportation of film in

interstate commerce. As proposal by proposal was placed before the

distributors, they took the position that N. R. A. had no power to

make provision in derogation of their legal rights as copyright pro-

prietors and they insisted that they were entitled to have their rights

taken from them only by court action, changes of statutes or by their

acquiescence and voluntary consent. N. R. A. secured their voluntary

acquiescence and consent.

Let me give but one example. The United States Circuit Court of

Appeals in Paramount v. the Federal Trade Commission refused to

enjoin practices against which the Federal Trade Commission had

issued a cease and desist order, that is, the practice of block-booking

was a legal and lawful method of sale and the Supreme Court of the

United States refused certiorari and that decision of the circuit court

of appeals stood as the law of the land.

The N. R. A., however, felt that some effort should be made by it

looking toward the voluntary relinquishment of their rights by the

distributors who sold films in blocks. It was finally successful. It

secured for the exhibitors of the country a 10-percent cancelation

clause. It, therefore, became lawful, by the consent of the distribu-

tors, to refuse the privilege granted by the code, although legally

there was no way on earth, without changes in the fundamental law

to accomplish this result. To date those exhibitors have canceled

2444 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

approximately 18,000 pictures under this provision for their benefit.

Another example, if you were the big theater owner and had, as

all chain aggregations have, buying power, you could buy up all of

the motion pictures of every motion-picture producing firm whether

you used them or not and could thereby deprive the small and in-
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dependent exhibitor from having any picture to show. And if you

did this in the regular course of your business and in order to assure

yourself of the pick and the choice of pictures, there was no way that

such an exercise of your buying power could be stopped or hampered.

But the code remedied this.

One of the very first cases before the Motion-Picture Code Author-

ity was one brought by an independent exhibitor in Madison, Wis.,

against theaters owned and operated by the great and powerful

Warner Bros., Pictures Corporation. The Warner Bros.' houses had

bought substantially all of the worthwhile products of all the produc-

ing companies. When the case came before the Milwaukee Grievance

Board, set up under the Motion-Picture Code, and that board upon

wluch sits representatives of exhibitors and distributors and a repre-

sentative of the public, unanimously ordered the Warner Bros.'

theaters to surrender to the complaining independent exhibitor suffi-

cient first-class, worth-while pictures so that he could compete on an

equal basis against these chain theaters. That case was appealed by

the Warner Bros, to the code authority and on the code authority sat

a representative of Warners Bros, who, under the code, had no right

to sit in that particular case, because that company's interests were

involved. The code authority, after hearing the case on the very

same day, unanimously with the exception of the Warner Bros, repre-

sentative who did not vote, upheld the Milwaukee Grievance Board

and the pictures were thereupon, in conformance with the code pro-

vision, delivered to the independent exhibitor who thereafter enjoyed

them.;

I state, unqualifiedly, that the independent exhibitor could not

have secured that relief in any court in the land or under any statutes

written in any of the statute books.

Just one more example, with respect to the independent exhibitors,

because there are innumeral provisions in the code designed and ap-

plied in their interest. A practice of the large chain theaters was

to take clearance over the small independent exhibitor so that he

could not run his picture until an unreasonable time had elapsed

following the showing in the larger theaters. No suit at law was possi-

ble because that independent would either buy his pictures under such

a provision in his sales contract, or he could not buy them at all.

The code gives relief, and for the first time the independent has a

forum, the clearance and zoning board in his territory, which is em-

powered to grant him relief and as the fact9 and figures with respect

to the determination of these cases show, he has secured relief and

substantial relief in innumerable cases.

Prior to Fobruary 1, 1935, there was no substantial, accurate data

as to the number of motion-picture theaters in the United States.

On that date, the Bureau of Foreign and Domestic Commerce of the

Department of Commerce, reported that there were 10,143 bona fide

motion-picture theaters operating in this country.

The so-called "antagonism" of independent exhibitors to this code

must be well concealed because out of the 10,143 theater exhibitors,
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9,116 have actually signed the code and 340 additional have taken its

benefits without signing, so that 9,509 out of 10,143 have either signed

or accepted the affirmative benefits of this code.

But this exlubitor-distribution-relationship is not the only thing

embraced under the Motion Picture Code. Every form of labor from
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that in the studios to that in the theaters is protected by the code

provisions. . . :...

Every organization of labor, having anything whatsoever to do

with the motion-picture industry was and is a signatory to this code.

For the first time in the history of this business the extras in Holly-

wood, chorus girls in the movie theaters, and all types and kinds of

employees have been given protection. The unions in the theaters,

signatory to the code, have agreed not to strike and the employers

not to lock them out, and a system of arbitration and conciliation

which has worked extremely successfully is provided for in the code

provisions. Labor committees who handle disputes have been set

up under the code mechanism and their record is one to be proud of.

Ask labor, if you doubt this statement.

Finally, with respect to the movie code, I want you to know that

no one in thi3 industry pays any assessment whatsoever unless the

firm has signed the code or an exhibitor has taken its affirmative

benefits, such as the privilege of cancelation from the block of film

purchased.

I call this code one of our great voluntary codes and I believe that

in its operation it constitutes a real experiment in industrial self-

government. At the same time it is well to point out that prosecu-

tions may still be brought and are still being brought by the Depart-

ment of Justice where a combination or conspiracy in violation of

the antitrust laws is charged, and that there is not one provision in

the code which, so far as I know, constitutes such combination in

restraint of trade as would be indictable under the Sherman Act.

The code probably requires some revision and I understand that

N. R. A. based upon its experience on the code, is prepared to go

forward with such revision. But when a code authority composed of

such divergent elements as this one, with the interests of affiliated and

independent, big and small producers, distributors and exhibitors,

buyers and sellers, can cast approximately 94 percent of its votes on

divergent subjects unanimously, I should say that the code had worked

pretty well.

I need not mention the codes for the Radio Broadcasting Industry

or for the Burlesque Theatrical Industry, except to say that these are

also charters for industrial self-government and are similarly signed

not only by the overwhelming majority of the employers, but also by

every organization of labor working within such industry.

Respecting their labor provisions alone, the codes in the Amuse-

ments Division would bo valid agreements between employers and

employees by reason of the signatures attached thereto, even if they

were not in the status of codes of fair competition.

I am advised by the N. R. A. Legal Division that no Federal court

has ever found that N. R. A. discriminates against the little business

man. The Industrial Appeals Board has been constantly open and

in not one single case has such discrimination been shown. The im-

partiality of the courts can certainly not be questioned and I have

heard no one question the impartiality of the appeals board.
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interested in the little fellow can advocate throwing away the only

instrument for his protection and leaving him to the competition

which is becoming more and more ruthless, making it impossible for

him to have any chance of survival.

Only yesterday the papers carried the news of the formation of a
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supertrade body called the American Retail Federation. This is not

an N. R. A. organization. I quote:

The backbone of the federation is expected to be called the national retail

associations represented by the Retailers National Council, headed by Herbert J.

Tily, president of Strawbridge & Clothier of Philadelphia.

The little fellows will control the American Retail Federation and present a

unified voice in defense of their businesses.

Let's look at the executive committee which drafted the organiza-

tion plan:

Louis E. Kirstein, chairman.

George M. Gales, Liggett Drug Co; that little chain of 400 drug

stores, a company selling $7,000,000.

C. W. Kress, S. H. Kress & Co.; another little 5-and-10-cent chain,

230 stores, $65,000,000 sales.

Fred Lazarus, Jr., F. & R. Lazarus & Co., Columbus, Ohio; a big

department store, selling $12,000,000.

Albert H. Morrill, president of Kroger Grocery & Baking Co., the

second largest chain of food and grocery stores in the United States;

1,400 stores and $205,000,000 sales.

Samuel Robinson, American Stores; a very large chain in the middle

Atlantic States.

Lessing Rosenwald, Sears, Roebuck & Co.; that pigmy mail order

and chain house selling $290,000,000; the greatest destroyer of inde-

pendent merchandising in the business.

E. C. Sams, J. C. Penney & Co.; another national chain organiza-

tion of general merchandise, selling $179,000,000 through 1,466

stores.

Percy S. Straus, president of R. H. Macy & Co., the largest de-

partment store in the United States and the most ruthless price-cutter

of them allâ€”their slogan for years having been that they would under-

soil anyone in their competitive area, regardless of the priceâ€”

$112,672,000 sales.

How much voice is the little independent retailer going to have in

the regulation of the affairs of tliis gigantic organization?

Another example of what the independent operator is up against is

the cooperative organization recently organized by a group of the

biggest food and grocery chain stores in the countryâ€”with the ex-

ception of A. <fe P.â€”having an outlet of 16,000 stores. This "cooper-

ative " organization is "to be used for the benefit of the little fellow"â€”

perhaps.

Is it possible that the big chain organizations have begun to feel

the effects of the fair trade practice provisions in the codes?

I happen to know that some of the biggest chains have found that

their business is not increasing at its normal rate, notwithstanding

the fact that the total business of their industry has increased.

From this it will be seen that the little independent operator is at

last getting some of the protectionâ€”under the codesâ€”which he has

so long sorely needed.
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A witness before this committee testified to the dreadful effects of

the N. R. A. on the flour milling industryâ€”that it is being adminis-

tered in such a way as to put the little miller out of business at the

rate of 300 each month. He failed to point out that all the trade

practice provisions in his code were drawn up the A. A. A. and that it
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was only two weeks ago that the President, by Executive order,

transferred this code to the N. R. A.

One of the most insistent witnesses before you was a man named

Nichols, of the Menzies Shoe Co. Stripped to its essentials what he

wants is to avoid the hours and labor provisions of his code.

N. R. A. investigations while I was there disclosed that he was pay-

ing his labor 6 cents to 9 cents an hour for a 60-hour weekâ€”less than

State and Federal penitentiaries pay convicts, and the Government

feeds, clothes, and shelters themâ€”Mr. Nichols does not. Yet this

man attacked N. R. A. personally and officially as an oppressor of the

little fellow.

The lumber code of which many complaints were made to you

disintegrated principally on account of the unwillingness of some

employers to pay wages of 10 cents an hour.

Much of the protests of clothing manufacturers were made by bulk

exploiters of laborâ€”sweatshops in the grand manner as evidenced by

Mr. Curlee representing Greif and the so-called "Industrial Recovery

Association." (Save the mark!)

Most of the complaints before you were the routine complaints

which N. R. A. is composing every day by the hundreds, in most cases

to the satisfaction of everybody. What you have had here is the

backwash of run-of-the-mill N. R. A. administration^

My first attempt to do this was the Darrow Board which I set up in

good faith. It was not in good faith. It was a political wailing wall

and it came out and recommended Communism. There was not one

fair hearing before it.

They disregarded N. I. R. A., packed the record with framed testi-

mony, disregarded every judicial rule of fairness known to man,

solicited and accepted unsupported statements, restricted or ignored

testimony unfavorable to their purposes, hazed witnesses on that other

side, insulted N. R. A. officials, and for this spent $50,000 of Govern-

ment money.

I would not mention these things if this committee had not seemed

to accept a great deal of testimony from Mr. Darrow and Mr. Mason

as important or had it called Mr. "Sinclair of that board who resigned

in protest and disgust over these proceedings. Monsignor Ryan

testified before you that there was not one single case made before

the Appeals Board that had not been immediately rectified.

You have almost nothing before you of concrete substantiated

evidence of a little fellow hurt by N. R. A. except that little fellows

don't like to pay code wages for code hours. You have apprehensions

and unsupported assertions.

I want to examine briefly some of the only colorable cases before

you.

Swenstrom of Duluth made a complaint of injury by the basing-

point system. An amendment to that code relieved him in May 1934.

His statement that the amendment making Duluth a basing point

did not help him is untrue. Before the amendment the price to him

was $43.60; afterward it was $39.50. â€¢Â»
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\ Pitts Camden, South Carolina, says the textile code oppresses small

operators. Before the code 82 small mills were idle. The code

brought 50 of these to production. His statement that the code

authority controls production is wrong. N. R. A. itself controls

that. A committee of the N. R. A. controls it and has the final say.
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Mr. O. Bear, Purity Ice Co., claims discrimination against the

small enterprise because he could not produce a certificate of con-

venience and necessity. Of course, this may be wrong if production

control is wrong, but it has nothing to do with the little fellow com-

plaint, t-

The real question there was whether there was room in the com-

munity for another ice company.

Mr. Pharis, a cut-price tire maker, says the code won't let him sell

tires at a price lower than first-grade tires. There is no such provision

in that code.

Now, due to various conditions in the industry, there is a consider-

able overproduction which results in an unstable price situation. The

rubber-tire industry therefore suffers from intensively competitive

price wars. A particularly disastrous price war in the retail tire field

occurred in the winter and spring of 1934. When the retail tire and

battery code was approved on May 3, 1934, an emergency in the

retail tire field was declared, by action of N. R. A. on its own motion,

and minimum retail prices established below which tires could not be

sold to the ultimate consumer.

In declaring this emergency, it was the purpose of the National

Recovery Administration to provide temporary protection to thou-

sands of small dealers who were being crowded out of business and

reduced to unemployment by destructive price cutting on the part

of the larger dealers whose buying price and credit resources per-

mitted such tactics as a means of reducing competition. This

emergency continued in existence for 5 months. If it resulted in any

hardship to the Pharis Tire & Rubber Co. or any curtailment in their

sales it must have been because the Pharis Tire & Rubber Co. was

principally selling mass distributors and large retail outlets who were

obtaining their business upon a price basis only and underselling the

small independent dealers whom the National Recovery Administra-

tion was trying to protect.

I may say parenthetically that at that time we were getting the

effects of the entry into the retail tire business of some of the big oil

companies who were using some of their filling stations as tire stations,

and also from the increasing competition of the mail-order houses,

which was just wiping little fellows in the tire business out by the

thousands, and we put that provision in there to offset an emergency,

and purely as a temporary proposition.

After the emergency had been in effect approximately 3 months,

the National Recovery Administration held a public hearing on

August 3 for the purpose of determining the effect on all classes of

manufacturers and distributors of the emergency provision.

Following a showing of cause by small manufacturers, the National

Recovery Administration issued a modification of the original emer-

gency order (Administrative Order No. 410-15) effective August 22,

which established differentials amounting to approximately 10 percent

between the minimum price established for the nationally known most

publicly accepted brands of tires and the products of the class of
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smaller manufacturers (such as the Pharis Tire <fe Rubber Co.) which

were either not so well known and favorably received or were sold to

large distributors under privately owned brands. The purpose of

this order, as publicly announced by the National Recovery Adminis-

tration, was to give the smaller manufacturers, such as the Pharis
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Tire & Rubber Co., a competitive area in which it could operate with

greater freedom at price levels slightly below those established for the

product of their large and better-known competitors. Mr. Butler

failed to call this to your attention. This order remained in effect for

the duration of the emergency period, or until October 1, 1934. The

above facts indicate that the claim cannot justifiably be made that the

declaration of emergency prices was arbitrary and discriminatory in

its effect, and that the welfare of smaller units in the industry such as

the Pharis Tire & Rubber Co. was not taken into consideration.

Vita Foods complains that prices fixed in the Mayonnaise Code

were too high. The code fixed no price. A destructive price war

caused the National Recovery Administration to call a public hearing

and announce a floor price pending determination. This ended price

war and the restriction was withdrawn.

Leon Johnson complained that a provision in the retail code pro-

hibiting sales at less than a 6-percent mark-up on invoice cost did not

enable him to make a profit. He could have marked up as much as

he wanted to. The real complaint was there that we did not provide

in this mark-up to cover as well as expense, a larger mark-up on the

invoice cost.

Keal Plankerton, plumber, of Williamsport, complained that the

code prohibited him from buying direct from manufacturers and that

Sears, Roebuck undersells him. As I understood that case, the com-

plaint there was that provided a maximum discount, and the maxi-

mum discount was not enough, and therefore that he could not buy

from the manufacturers at as low a price as Sears, and Sears could

undersell him and put him out of business.

All that the code does is to permit preexisting quantity discounts.

N. R. A. can't prescribe the quantity discounts if not in the code.

Anthony Lorano, of Brooklyn, says the Ice Code won't let big

manufacturers sell peddlers at low enough prices. The code leaves

prices free, requiring only price filing, so that there would be no secret

rebates and that the actual prices charged by the manufacturers to

their customers is known to everybody.

The Perkins-Tracy (cost accounting) case is one of code authority

abuseâ€”harm done by the code authority in violation of the code.

The injured person could have secured redress by N. R. A. if all the

facts brought before this committee had been brought before it.

These are a few examples. The mass of material before you is

composed of similar stuff. Indeed, I could leam of no better case

that was presented to you than those which I have discussed.

Many were cases of enterprises dependent for existence on the

sweating of labor or some other practice which it was the unques-

tioned duty of N. R. A. to obliterate.

Up to the time I left N. R. A., I had yet to hear of a little fellow

complaint that did not resolve itself into a statement of inability to

pay code wages for code hours. I earnestly believe that a careful

study of the cases presented to your committee will disclose that this

is the real complaint in all but a negligible few and that even as to
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these few, nearly every One could be cured by proper and alert ad-

ministration and without substantial change in the law, for if any

one thing is clear, it is that, if a little fellow can pay code wages for

-code hours, and still sell at a lower price than a larger competitor on

the terms of well-recognized commercial equalityâ€”then any code
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provision that prevents his doing so is a bad provision and any ad-

ministration that permits that to continue is bad administration.

But that goes to method and not to law, and, in view of the over-

whelming proof of trends in commerce operating on the little fellow

before and after N. I. R. A., which shows unquestinably that the

destructive processes of a quarter century have been checked and

revised, I feel sure tbat you will find some way in legislation to remedy

our few evils and save the overwhelmingly predominating good.

Of course, if it is the policy of Congress to abandon hours and

wages provisions and return to what John Lewis called competition

based on a test to see how little a worker can eat, that is the business

and responsibility of Congress. But when we do that, I earnestly

hope we shall make it perfectly clear what we are doing and not

advance the undemonstrated woes of the little fellow in business as

a reason for striking down the N. R. A. and its protection of the real

little fellowâ€”the child or woman toiling 14 hours a day in a sweatshop

for bare starvation wages, the black man working in a steaming lum-

ber swamp for 7 cents an hourâ€”and such conditions of competition

at the cost of living standards as almost destroyed our economic

system in February 1933.

I think N. R. A. should speed a better, simpler, swifter method of

appeal, that little fellows should have better representation on code

authorities, and that an active little fellow guardian should be added

to the N. R. A. staff.

It has been suggested that the exemptions of hours and wages as

to small towns and employers of more than 2 or 3 be extended. You

can't do it without abandoning a large part of the benefit to labor.

After all why should you do it. Less than $12 or $13 a week for

40 hours a week for human labor whether the employer is large or

small is sweatshop stuff.

There are a great many relaxations of the provisions of the code

which I think should be applied to small enterprises and rdso to

operators in small towns. I go into that a little bit later in my

statement.

(b) Has N. R. A. fully insured the rights intended to be granted

to labor?

Candor compels me to answer this question "No."

It has done much for laborâ€”more, I think, than any other law or

organization or administration in our history.

I don't know how this could be more clearly and incontestably

shown than by exhibit 3. The striking thing about this chart is that

it relates itself directly to N. R. A. Here are the averages of the

hourly wages [indicating]. Here [indicating] is what began to happen

to them in the depression; they went down. Here [indicating] are

the hours per week, and the downward trend is due to the sharing of

the work. But the wages went down until this point [indicating;

which represents the coming of N. R. A. From that time on you

have this remarkable effect shown in that chart. The immediate

precipitate increase in wages and a constantly increasing real wage
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for the factory pay roll. That is chart 3 that you have before you,

which relates the vast 1933 change in reduction of hours and increase

in hourly wages directly to N. R. A. and the data of promulgation of

the President's Reemployment Agreement.

No matter what black marks may be smeared across the record of
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N. R. A., nothing can ever take away from it the accomplishments

shown on that chart. â€¢

As I have said before, it stopped the upward sweep of hours as

employers began to turn out increased production by increased hours

and by an almost vertical increase of 33H percent in hourly wages

created a $3,000,000,000 increase in pay rolls and by both means

3,000,000 jobs.

But when we turn to the bright hope with which we started, that

labor would be permitted to organize on a broad scale for represen-

tative bargaining, I think we must admit that it has been largely

frustrated.

It enters a field of too much controversy and too little definition for

me to attempt to say why I think this happened and although I have

ideas of my own about that, they are controversial.

I can only address the situation as I find it now and recommend

what I think would improve it.

Section 7 (a) is so obscured by conflicting interpretations that it

does not and cannot be construed as a definite labor policy.

I think the first thing needed is a definition of labor policy so clear

that none can be in doubt. I think that this could and should be

worked out in the first instance, or attempted to be worked out by

an unofficial conference, officially called, between the most liberal and

broad-minded leaders in labor and industry. I think that they could

work o\it something that they could advocate, the industrial leaders

to labor, and the labor leaders to industry. Perhaps they could not,

but I think it is worth a try-

I can only express a single individual opinion as to what I think it

should be:

1. No coercion on either side.

2. When a majority in any shop or department chooses a particular

unionâ€”no other union to be recognized. ,;,

3. Membership in no union to be made a condition of employment*

I think the Government should encourage but not compel vertical

industrial unions in the principal industries with comple te in train-,

dustry tribunals for settlement of disputes, their decision to be final

and both strikes and lockouts to be barred.

I think unions should also submit codes.

I think labor tribunals should not be in or under the influence of

any other department of Government.

I think section 7A has substantially failed of its original purpose.

I believe that new legislation should incorporate tho following

fundamentals with regard to collective bargaining.

Membership or nonmembership in any union shall not be a con-

dition of employment and no one shall be discriminated against on

account thereof.

Employers will, on application of any representative of their em-

ployees, submit to and cooperate in an election to be held outside of

their property under the auspices of a Government agency to select

representatives for collective bargaining. In no case will employers

in any manner attempt to influence or coerce any such election.
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Employers will deal with representatives so elected.

In the event a truly representative number of employees at any

such election in anv shop or department, including at least a majority

thereof, choose individual representatives of a particular union, such

employer will not thereafter, without a new election, recognize any
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other representative but will deal individually with such of their

employees as do not at such election express a desire for that or any

representation in collective bargaining.

Of course, this whole question brings up the question of the Black

bill with objects of which I am in entire sympathy but to the inflexi-

bilities of which I have not been able to bring myself to agree. Yet

I am firmly of the opinion that we will never have full employment

and prosperity in this country without further reduction in hours and

increases in hourly rates, and I think that control of this must be

kept in Government.

Since the goal is maximum absorption of the unemployed by private

industry as rapidly as possible, Congress might legislate a flat mini-

mum wage rate and a flat maximum hour provision to be applied to

all industry. However, if we have learned anything from N. R. A.,

it is that such a rigid fiat would be fatal unless sufficient elasticity is

allowed to meet the infinite variety of factual situations in different

localities and different industries.

What we want to attain by such legislation is the maximum pay

roll and maximum reabsorption of the unemployed feasible in each

industry.

If a blanket wage minimum is low enough to effect the maximum

possible pay-roll benefits in one certain industry and locality without

so burdening that industry as ultimately to cause less pay rolls, that

minimum may be much too low to have any effect at all on the

purchasing power of labor in all the rest of industry. In fact, there

might be a harmful tendency for other industries to come down to

that minimum level. Thus the greatest possible increase in purchas-

ing power would occur in one industry only. Conversely, if the

minimum wage was just high enough to effect maximum pay-roll

benefits in one industry, it might b9 too high for all other industries,

wi h the result that the maximum pay-roll benefits will be attained

in none of them.

The same is true of maximum hours. Any flat regulation high

enough to meet the absolute minimum practical requirements in one

industry may be too high to effect any reemployment in the rest of

the industay and may have a tendency to decrease employment.

Similarly, if the flat maximum hour rate is too high, certain industries

may suffer to a point where unemployed are not being absorbed at

the fastest rate possible in that industry.

The solution is for Congress to set a workable yardstick or to define

a goal to be attained and give a mandate to an administrative agency

to point to that goal. Administrative discretion should be directed to

obtain the maximum benefits in the way of reemployment and increase

purchasing power possible in each industiy. These maxima can only

be attained by a search for the point of diminishing returnsâ€”a point

which varies greatly in different industries and different localities.

The yardstick could provide that there must be a finding of fact that

the minimum wage is the greatest that can be borne by the industry

without resulting in an ultimate decrease in total pay rolls paid aod
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similarly that the maximum hours will accomplish maximum reem-

ployment without so burdening the industry as to result in an ultimate

increase in unemployment.

This is not a delegation of legislative power, but the approved

method of administrative law to apply announced legislative policies
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to the facts as found by an administrative agency.

The yardstick might be strengthened by providing that no wage

provisions shall be approved under 35 cents an hour or maximum

hours over 36 hours per week, unless facts can be proved to show that

these requirements would not effect maximum reemployment and

increase in pay rolls.

Provision should be made in all cases for time and a half for over-

time.

Much more should and could be done to improve labor conditions,

other than mere hours and wages, such as the continuing elimination

of child labor, establishment of standards of safety and health, estab-

lishment of rules with regard to prison labor, apprentices, and so forth.

But most of these problems vary so much from industry to industry

that, again, fiat legislation by the Congress would have to be so general

as to be of little or no effect. Again Congress should give a mandate

of the goal to be attained and leave to an administrative agency the

application of this mandate to the facts in each case.

(c) To what extent has N. R. A. protected or failed to protect

consumers?

To say, as has frequently been said, that N. R. A. ignored the

consumer interest is grossly unfair. In the first place, everybody is a

consumer. The consumer's interest is just another way of saying the

public interest. A man can't be a laborer, a farmer, or a producer

when he received the benefits of N. R. A. and then kick as a consumer

when he is asked to share its burden. The President and the whole

administration is the real consumer's council.

Yet we didn't stop at that. Specific duties to protect consumers

were assigned to some very able people and they were carried out by

them.

The ultimate question as to what happens to the consumer goes

to priceâ€”this includes the monopoly argument, the whole price

argument, and nearly all the kicks against N. R. A. But the con-

sumer is not entitled to the lowest price he can get regardless of all

other consideration. If he is, then the chaos of February 1933 was

a consumer's paradise and every effort of this administration to raise

Rrices to the 1926 level should create a revolution. Father Coughlin's

fye-Sweeney bill should be burnt by the public executioner and the

silver bloc in Congress should walk the plank.

What the consumer really wants is stability of price and balance

of price with income to insure maximum production and consump-

tion.

Exhibit 10 is the most eloquent argument for N. R. A. on this score

of which I am aware. It shows the extreme fluctuations of the farm

and food prices and all commodities as affected by them. But it also

shows a much different result as to "other commodities"â€”the com-

modities affected by N. R. A.

It indicates a very steep riee up to the time the N. R. A. codes

became effective in the latter part of 1933. From that time on it

shows the most stable relation we have had at any time since 1928-29.
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And as to the consuming power of workers which is their real

wagesâ€”the effect on their actual wages of the cost of living (exhibit

2) shows a steady and an almost vertical risefrom the day of N. LR. A;

to the immediate present.

As to the effect of codes on the price of those foods which N. R. A.
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touches, I have already shown a much greater stability of price in

coded than in uncoded industries.

I think that these are the ultimate barometers of the consumer

question and I can find nothing in any of them that does not show

N. R. A. operating altogether in the consumer's favor.

So much for ultimate result. I do not mean that, in reciting that

ultimate, there were not all kinds of hurts to consumers. I do not

mean that there is not great room for improvement. But I do mean

that considering vast ultimate good against insignificant bad, how-

ever irritating, the net conclusion is not to scrap N. R. A. It is to

improve and if possible perfect it.

To sum up my conclusions on my first questionâ€”

Where has N. R. A. failed as to small enterprise, labor, and con-

sumer?

I think that to all it has brought a vast balance of good. In each it

has brought some harm and some of the harm is avoidable. The little

fellow has suffered from having to pay higher wages but he has bene-

fited by being preserved. To the extent that he has been hurt by

bad administration, we must cure that. Labor has been immensely

helped. It has been hurt by not getting the benefit intended by

section 7 (a). We should cure that. The consumer has been helped

by being given the power to consume at all. He was on the verge

of losing it.

On the whole question my conclusion is clean up N. R. A.â€”don't

destroy it. Let us scrub our infant offspring vigorously but let us

not throw the baby down the drain pipe with the dirty water.

3. WHAT COULD CONSTITUTIONALLY BE DONE TO IMPROVE N. B. A.?

(a) Why have any fair trade practices?â€”There are those who say:

"Hours and wages, if established, will affect maximum reemploy-

ment and purchasing power." This establishes minimum labor costs

which will sufficiently stabilize prices. So long as competition does

not cut below this level, it is salutary and desirable and any restriction

of it is "price fixing" or "production control" or otherwise "tends

toward monopolyâ€”and is therefore undesirable."

This is not true either in fact or in theory. As a matter of fact, I

seriously doubt whether the labor provisions would be enforceable in

the face of the immediate and pressing temptation to cut into labor

costs which would be brought about by a return to the destructive

competitive practices prevailing before N. R. A.

Business operates for profits. If you want to eliminate profits,

then we are not talking about the same thing. N. R. A. was an

attempt to make the profit system work. No one makes profits by

selling his goods at just the price to meet his pay roll, mien that

happens, he goes out of business and there are no more pay rolls there.

The predatory big fellow and the monopolist can do it, however,

for a limited time and in limited fields, he constantly does do it to

eliminate small competitors as I have shown in discussing loss leaders.
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It was done generally under the antitrust laws before N. R. A. Say

a big manufacturer has five lines of products. He can take losses on

one line long enough to freeze out his less well-heeled competitors and

then boost the price to where he pleases and yet show a profit on the

undertaking because of his other lines. He then may do the same
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with each of the others;

This is the type of practice we must control if we want to support

the labor provisions of N. R. A. I will admit that it cannot be done

without some different approach to the antitrust laws.

Let me give you some examples to prove the necessity for fair-prac-

tice provisions to support labor provisions. When we first tackled

bituminous coal miners' wages were so low that no spread of work

without enormous increase in wages would provide even the means of

life.

Yet in a very efficient mine, on the basis of those low wages, a ton

of coal costs $1.06 to get the pit mouth. Some railroads which prac-

tically controlled the life of some mines had imposed contracts as low

as 60 cents and the whole market was in such chaos that, unless we

could engineer a marked rise in price, there was no human possibility

of saving the miners from slow starvation.

John Lewis knew that. No strike could save that mess.

I presented the case to the President who knew all about it anyway

from personal observation and experience. He didn't waste 5 seconds

on a decision. ^ .

It was a clear case of absolute necessity of fair-practice provisions

to support wages and hours provisions.

Some of the same thing was true of the lumber industry. Wages

were just a disgrace. We got them up under the code but on account

of the constant bickering and pull and haul, the lumber code was

recently emasculated. Let me show you what happened to its wages

and hours provisions.

I am not going to take up the time of this committee in view of the

length of this document to read a perfect flood of telegrams that came

into National Recovery Administration in the last few days showing

that the disintegration of the fair trade practice provisions of the

Lumber Code resulted in the labor provisions just going to smash all

over the country. Some of the larger companies are maintaining labor

provisions but generally speaking they are gone.

(The telegrams are as follows:)

Charleston, S. C, April 16, 1935.

Estimates approximately 20 percent members lumber and timber industry

complying in South Carolina.

John W. Califf, Executive Assistant.

Richmond, Va., April 16, 1935.

Not more than 5 percent of employees in lumber and timber products industry

now employed under code condition in Virginia. Trade members here opine

code collapsed and suspended.

John J. Corson,

Acting State National Recovery Administration Compliance Director.

Atlanta, Ga., April 16, 1935.

Estimate 10 percent Georgia members lumber and timber industry complying

present time.

D. B. Labseter, Executive Assistant.
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. . . â–

Louisville, Ky., April 16, 1935.

Our estimate 25 percent lumber and timber products industry observing code.

Edw. F. Seiller, Executive Assistant.

Nashville, Tenn., April 16, 1935.

Not more than 50 percent is our estimate of members complying Lumber and
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Timber Industry Code. Respondents show uniformity of indifference concerning

complaints.

J. A. Fowler,

Stale National Recovery Administration Compliance Officer.

Charleston, W. Va., April 16, 1935.

We believe all large and important lumber firms this State still complying but

they believe only matter of short time until they will have to go off code unless

compliance is compulsory and held constitutional. Have had very few com-

plaints as yet. Suspect 10 to 20 percent now compliance among smaller firms

and contractors employing less than 30 men each.

F. Witcher McCbllough,

State National Recovery Administration Compliance Director.

New Orleans, La., April 16, 1936.

My estimate percentages of members lumber and timber industry complying

with code at present time is 65 to 70 percent, due probably to greater proportion

of large mills to small mills this area.

Arthur B. Hammond,

Stale Compliance Officer.

Baltimore, Md., April 16, 1935.

Estimate 80 percent of members were complying with code up to February 1

at which time small loggers and members of wooden package and veneer division

on eastern shore went off the code. Seventy have lost ''blue eagles" for not

paying assessments.

Arthur H. Hungerfords,

National Recovery Administration Compliance Director for Maryland.

Little Rock, Ark., April 16, 1936.

Estimate 75 to 90 percent big companies are fully complying. Estimate 50

to 75 percent small mills are on the code. Believe best compliance in southern

pine division worst in hardwood division.

J. J. Harrison.

Oklahoma City, Okla., April 16, 1935.

Consensus opinion this office not over 30 percent members lumber and timber

industry Oklahoma complying with code present time. Percentage figure would

be much higher if based on total production as three firms in compliance produce

over 60 percent production this State while balance produced by scores small

producers many itinerant.

B. J. Wilson,

State National Recovery Administration Compliance Officer.

Dallas, Tex., April 16, 1935.

Various estimates indicate as high as 90 percent compliance wage-hour pro-

visions Lumber and Timber Code until last week. Reported that several large

mills went entirely off code this week, reducing mill labor from 23 to 17 and 15

cents. Several firms formerly complying wage-hour provisions reported as

abandoning code today. No semblance of compliance with trade-practice pro-
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visions during recent months. Local code authority states: "After Belcher case

our code considered weak and our entire set-up discredited. National Code

Authority has shown no activitiy and issued nothing in last 30 days."

Sherwood H. Avert,

Stale Compliance Officer.
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Jacksonville, Fla., April 16, 19S5.

Answering cypress hills and large pine mills claim 80 percent present production

complying with code. Very general feeling among this class urge enforced com-

pliance. Large number smaller mills full 70 percent not complying. Many of

these desire enforced compliance. Condition growing more. (Sic.)

Indianapolis, Ind., April 16, 1935.

Lumber Timber Products Code Authority this district estimate not more than

40 percent of 1,146 lumber establishments in district complying with code at

present time. This 40 percent represents approximately 60 percent of production

code authority reports. Wave of adverse feeling and difficulty in obtaining com-

pliance due to dropping Belcher case.

Francis Wells,

Acting State Compliance Officer.

Detroit, Mich., April 16, 1935.

Compliance of members lumber and timber industry excellent in Michigan

basis of volume business; 90 percent are complying scrupulously. Some viola-

tions limited to very small producers. Mr. Feingold, adjuster of this office, just

returned from trip through northern peninsula and reports excellent compliance

and wherever cases of noncompliance reported secured adjustment without diffi-

culty. H. B. Osgood, in charge code compliance Lumber and Timber Products

Code Authority, Oshkosh, Wis., confirms the above and states 90 percent volume

of business Michigan area in full compliance.

Abner E. Larned,

Slate National Recovery Administration Compliance Director.

General Johnson. Let me also read you a summary of correspond-

ence on the same subject, which I shall insert in the record at this

point.

(The summary referred to is as follows:)

Letter from Delaware Compliance Director, October 27, 1934, showing aban-

donment of wage and hour provisions of the code by 40 small sawmills in Sussex

County, Del., which grew out of wage and hour violations prevalent in Maryland.

Attempted abandonment of code on January 15, 1935, by Southeastern Hard-

wood Manufacturers Club.

Attempted abandonment of code on January 21, 1935, by 100 small sawmill

operators in eastern Georgia and South Carolina.

Report of January 30, 1935, of Labor Advisory Board investigator, Meyer

L. Lewis, covering trip of investigation of conditions among small mills in

Georgia.

Letter of January 30, 1935, from employee of Brown & Sons, Caryville, Fla.,

showing wage reductions and maximum hours of labor extension made February

1, 1935.

Letter of February 14, 1935, from Stover Manufacturing Co., Mobile, Ala.,

showing forced shut-down of operation growing out of competitive wage

violations.

Letter of March 7, 1935, to Mr. S. Clay Williams, from Hon. Graham A.

Barden, of Georgia, repeating telegram from 11 sawmill operators, alleging less

than 50 percent code observance in their district. Letter from State Director

Wells of March 18, 1935, confirming this statement.

Letter of February 22, 1935, from Miss Emmie Geeslin, secretary of district

no. 3, Georgia Retail Lumber & Building Supply Association, Inc., alleging

demoralizing effect in Retail Lumber Code compliance in that district, brought

about by wage and hour violations of sawmills under jurisdiction of the Lumber

Code.

110782â€”85â€”PT 8 44 .,
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Copy of clipping from Memphis, Tenn., paper showing abandonment of code

provisions by Anderson-Tully Co., C. M. Gooch Lumber Co., and Nickey Bros.,

Memphis, Tenn., affecting 1,200 employees.

Copy of clipping from Memphis, Tenn., paper showing strike of 1,500 employ-

ees of Chicago Mill & Lumber Co. plants at West Helena, Ark., and Greenville,
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Miss., resulting from reduction of wages and extension of hours. Also, clipping

from West Helena, Ark., paper, and memorandum from Lumber Code Authority

showing that this walkout affected more than 1,500 employees.

Extract from Memphis, Tenn., paper stating that more than 5,000 lumber

workers in and around Memphis face a 20-hour increase in work hours with no

increase in income, as a result of the withdrawal of the Belcher case.

Copy of wire from James H. Morrison for employees of Hammond Box Co.,

Hammond, La., advising that about 150 men were being paid 12 cents per hour

and working 60 hours a week.

Copy of memorandum, dated March 13, 1935, from Arthur B. Hammond, State

National Recovery Administration Compliance Officer for Louisiana, giving sur-

vey of compliance situation in that section following decision of Judge Wayne G.

Borah in the Hammond Box case, and recommending that wage and hour provisions

in the veneer package division of the Lumber Code be stayed in Louisiana until

after a decision in the Belcher case.

Copy of wire, dated March 23, 1935, from the Swings Co., Ridgeley, Md., re-

questing temporary exemption from wage and hour provisions in order to com-

pete with violators.

Copy of wire, dated March 15, 1935, from the Indianapolis Wire Bound Box

Co., Indianapolis, Ind., requesting exemption from wage and hour provisions of

code for their Fernwood, Miss., plant, in order to compete with plants that vio-

lated these provisions because of decision in Hammond Box case.

Copy of wire, dated April 1, 1935, signed by 31 employees of Patten Package

Co., Calypse, N. C, stating that their employer told them that morning that

women employees would be paid a maximum of cents an hour. The men

were working for 18Jlo cents per hour; employer declined to state new wage for

men. Told employees to work or quit. Also copy of wire, dated April 3, 1935,

from Committeeman Rivenbark for employees of Patten Package Co. stating

that over 100 employees of that company ceased work and asking for investigation.

Clipping from local Westwood, Calif., paper containing notice from the Red

River Lumber Co. of their intention to resign from the Loyal Legion of Loggers

and Lumberman.

Copy of letter of March 21, 1935, from J. W. Ethridge, Linden, Ala., showing

breakdown of wages in a planing mill.

General Johnson. Let's take another case of a reverse intendment.

I fought price fixing in the Petroleum Code until the code was taken

away from me and price fixing allowed. But the idea I had was not

that all control except wages and hours was unnecessary. I felt that

if we really controlled production there would be need for only a

maximum price to protect the public and not a minimum price to

protect the industry.

I cite this merely to show that there is no magic whatever in the

name "natural resource industry". The extent to which you need

fair trade practices to protect wage schedules is not a question of

natural resource, or no natural resource or processing or even of selling.

It is a question of the circumstances of each particular case in every

field of commerce and industry.

Take cotton textiles: Under the merciless competition of a vast

excess capacity, wages and hours conditions had been degraded to a

point that would have been shameful to any industry. The slightest

reflection on those figures of wages and hours and of the prices of the

cotton textiles industry at that time will show that without immediate

and drastic action curtailing the use of facilities there was not the

slightest chance of rescuing the disgraceful labor conditions in that

industry.

Look at the showing of destruction of small enterprise on these

chartsâ€”and the vast rescue of small enterprise also shown to have
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been had by code fair practice provision. Can any man look at that

evidence and contend that naked wages and hour provisions in this

vast pool of potential employment, would have done anytlung less

than wipe out both employers and employees by the tens of thousands

overnight?
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Why, the very bulk of the complaint by little fellows of the bare

subsistence wage provisions of the code proves that if you had relied

on that alone and not given the little employer something wherewith

to protect himself against the scythe-like slaughter of the preceding

decade you couldn't have gotten any result from N. R. A.

We cannot consider destroying N. R. A., promulgating a naked

hours-and-wages law, and setting the antitrust acts to work on the

<5haos thus created, unless you are willing to countenance a repetition

of the deadly lethargy toward effective control of our economic system

of the past quarter century, with its ensuing destruction of employ-

ment and small enterprise, and of every safeguard that justifies the

existence and expense of national government. We have got to do

something to preserve the capitalist systemâ€”and if we can't control

economic tendencies better than they have been controlled by the

Antitrust laws and the Federal Trade Commission in this centuryâ€”-

we don't preserve that system.

(D) CAN AND SHOULD N. R. A. ATTEMPT REGULATION WITHIN A STATE?

If N. R. A. be regarded simply as a vast educational effort, nothing

like it ever happened in this country. It taught us beyond question

that John Marshall was right when he said "in commerce we are one

people."

The State of Texas, asserting her right to control the withdrawal

of a vast pool of natural resource, deluges our country with oil,

destroys the potentiality of other fields, threatens installations in all

other States, upsets that whole vast segment of our economy which

floats on oil. Does anyone seriously contend that the power of Con-

gress to regulate commerce does not go to that?

New York City runs out its sweatshops. They simply move into

the Connecticut Valley. New York manufacturers must go back to

these same vile conditions or go out of business. Is it to be supposed

that the Nation is helpless against that?

The Birmingham gray-iron industry, paying labor scandalously low

wages, pays the high freight rate to Detroit and threatens labor in

the established gray-iron and cast-iron stove industry there with the

wage, hour, and living conditions of Negro labor. Is there no national

forum to which Michigan can appeal? A great public utility, manu-

facturing electricity at its coal mines, by merely moving across the

Ohio River from Illinois, into Kentucky where labor is unorganized

and starving, can pay disgraceful wages, take the markets of all

surrounding and producing States for both electricity and coal and

confront them with the choice of following suit or abandoning their

entire development. Hasn't the Federal Government something to

say on that?

We are faced by a new condition that transcends any legal theory.

There is a discussion of about three pages which is a legal argument,

which I do not need to read at length to the very able lawyers on this

committee. It is in my statement.
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(The same is as follows:)

I think that a law which may be held unconstitutional for a reason such as that

applying in the child-labor cases could be brought within the scope of the Consti-

tution by a change of emphasis in the drafting of the act, that is to say, by

establishing within the four corners of the act itself that the primary motive of
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Congress is to exercise its recognized power to defend and protect commerce and

only incidentally to affect other objects. If, for example, in exacting the child

labor law, Congress had been able to recite facta indicating that the employment,

of child labor had a prejudicial effect upon interstate commerce and that for the

purpose of protecting and regulating interstate commerce it was necessary to

prohibit child labor then the Supreme Court might have taken an entirely

different view of the matter.

The special application of the foregoing to the problem now in hand is this:

The present act speaks, among other things, of rehabilitating industry, improving |

labor conditions, correcting the industrial depression, etc., none of which are any

legal concern of Congress as far as its enumerated powers are concerned. Labor

conditions are traditionally within the jurisdiction of the State, as established

among other things by the child-labor cases. But if Congress were to say (1) that

the sweatshop and the downward spiral of wages and the upward spiral of hours,

which inevitably uncontrolled competition in the sale of services, have a damaging

effect upon interstate commerce; (2) that unfair competitive practices such as the-

use of loss leaders and destructive price cutting also impair, obstruct, and inter-

fere with the free flow of interstate commerce; and (3) that for the purpose of .

protecting interstate commerce against damage through these industrial evils,

Congress considers it necessary to regulate and control interstate commerce as

affected by the practices which lead to these evils, then in that case, the stress of

the legislation would be, not upon the regulation of prices or the regulation of

labor provisions, but upon the regulation of commerce.

This, in the light of National Industrial Recovery Act experience is no strained

construction. . ,

As to regulatory powers of Congress apart from the interstate question:

Ever since the vast industrial control found necessary to national existence-

during the World War (and national existence includes the existence of butchers,.

bakers, and everybody else) cases have been arising in this field and have been

generally determined adversely to regulation by a divided court.

These cases all rest principally on implications of the fifth and the fourteenth

amendments about liberty of contract and due process of lawâ€”which might mean

anythingâ€”rather than on any specific definition in the Constitution. I think also

that the dissertations about the common callings base pretty heavily on an ad-

venture in dicta in the Wolff case, decided 13 years ago. I fear that in turn that

case ran even further backâ€”as far back as the economics of medieval England for

its philosophy.

Let me quote briefly: "It has never been supposed since the adoption of the

Constitution that the business of the butcher or the baker, or the tailor, or wood-

chopper, the mining operator or the miner was clothed with such a public interest

that the price of his product or his wages could be fixed by State regulations."

And I quote this frankly for contrast with more recent language.

I think that (in the careful and very necessary flexible language which so dis-

tinguishes our highest Court) that our law is on the verge of reflecting more faith-

fully the problems of the present. It is my judgment that the law is abreast of our

times and that the philosophy of the great dissenting opinion in the Oklahoma Ice

case, or the controlling opinion in Nebbia v. New York, is likely to be the legal

logic of our future.

I may be wrongâ€”but may I quote in contrast to the old Sutherland opinions,

based always on what fell from Justice Taft in the Wolff case (as I think inad-

vertently) only a few sentences from the Nebbia opinion:

"It is clear that there is no closed class or category of business affected with a

public interest, and the function of courts in the application of the fifth and four-

teenth amendments is to determine, in each case, whether circumstances vindicate

the challenged regulation as a reasonable exertion of governmental authority or

condemn it as arbitrary or discriminatory. The phrase 'affected with a public

interest' can, in the nature of things, mean no more than that an industry, for

adequate reason, is subject to control for the public good. There can be no

doubt that, upon proper occasion, and by appropriate measures, the State may

regulate a business in any of its aspects, including the prices to be charged for the

products or commodities it sells."
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wages, in many cases all over the country as low as $4 a week, when

they were getting paid at allâ€”over $600,000 was owing in back

wages in New York aloneâ€”to the pitiful minimum's of 20 cents an

hour, and from almost unlimited hours running in many cases 60 to

70 and even more a week to the rather high code maximum of 40
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hours.

It was estimated that this would result in an absolute minimum

immediate reemployment of 20,000 men.

Certainly this would be worth any administrative difficulty in

bringing it about. At that time the Blue Eagle was effective and

had the support of the public as a symbol of shorter hours and higher

wages. But here was the rub: The cleaning and dyeing code contained

a price-fixing provision, specifically designed to protect the inde-

pendent small operator from the ravages of the price activities of

great chains and other trade practice provisions intended to wipe out

abuses in a trade which everyone knows is rife with racketeering of

the worst sort. However, this was all the sweatshop employer and

the racketeer wanted, as it turned out. A great chain had new Blue

Eagles made up on which they stated they would gladly cooperate

on wages and hours, but not on priceâ€”that despite N. R. A. they had

a sacred duty to the consumer to give service at the cheapest price

which they would do in announced violation of the code.

The State of New Jersey under its own laws and codes put a small

tailorâ€”Joseph Magodâ€”in jail overnight against the desires and

wishes of N. R. A.â€”we never have heard the end of thatâ€”although

the same tailor, when the national code was explained to him, wired

me that he was all for it.

We had nothing whatsoever to do with the persecution of Mr.

Magod.

The Blue Eagle began to mean price not labor to the consumer and

support of it in all cases waned because of the effects of the Cleaning

and Dyeing Code.

We then pulled the price provisions, but we could not seem to ex-

plain this and to revivify the Blue Eagle. And we never have revivi-

fied the Blue Eagle from the illness he got from that.

All the codes for consumer-service trades lapsed, to all intents and

purposes, because of this.

Now here is the point: It has been demonstrated that these trades

are not practically adnanistrable by a national code. But the wages

and hours provisions might be enforced therein by a revivified Blue

Eagle. Trade-practice agreements can be approved and adminis-

tered on a local basis only and should have the full support of State

legislation and State agencies.

My answer to my own question is that N. R. A. should attempt

intrastate regulation through codes wherever it is clearly necessary to

protect interstate commerce and not otherwise, and that it is not so

necessary in service industries.

I have omitted to discuss price-fixing and production control. The

term "price-fixing" has been used as an epithet along with "produc-

tion control" whenever a hard criticism of N. R. A. was needed and

no facts were available, Or it was desired to avoid and disregard the

facts.

The facts are these:
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Price-fixing was provided in but one manufacturing code and was

never put into effect. Article X of the Code for the Woodcase Lead

Pencil Manufacturing provided thatâ€”

no member shall sell * * * at less than the fair minimum price

as found by the code authority and when approved by the Adminis-
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trator.

That provision has never been put into effect, since it has never

been found necessary to fix the price. So there has been no price-

fixing there.

Price fixing was provided in the Petroleum Code under the circum-

stances I have related to you.

Prices were fixed in the Bituminous Coal Code for the absolutely

unquestionably justified reasons I have shown you and a resale price

maintenance provision was included in the Wholesale Coal Code to

protect the price structure in the Coal Code.

These are the only cases of actual price fixing in N. R. A.â€”two cases

which are really one of code price fixing and that is coal.

In addition, there are five codes which provided for various forms of

rate fixing as distinguished from price fixing. These were in public

utilities. They were domestic freight forwarding, inland water car-

rier, merchandise warehousing, motor bus, trucking.

In only two of these is rate fixing in effect, freight forwarding and

inland water carrier. In the public-utility field for over 50 years it

has been recognized that rate fixing is in the public interest.

So that there have been in all 9 codes in which there were any provi-

sions for price or rate fixing, 4 of which have never been put into effect,

which leaves in addition to the 2 public utilities, only bituminous coal,

wholesale coalâ€”really 1 caseâ€”and petroleum, for which I was not

responsible.

There is no justified, substantiated case that has ever been brought

to my attention of undue hardship to any concern because of these

provisions in these codes, excluding the Petroleum Code, with the

administration of which N. R. A. is neither familiar nor responsible.

I notice that it has been charged that the prices are fixed in the

Graphic Arts Code because of trouble with accounting methods used

in determining cost to prevent sales below cost. As I understand

it, the N. R. A. has never approached the debatable cost items, and

if there has been any abuse it has been an abuse on the part of the

code authority, overstepping its powers, which should be rectified

by prompt administrative action.

But it is said that there are price stabilization provisions other

than price fixing in that there are provision depending on cost-account-

ing systems in 618 codes, and that figure of 618 has been bandied

about without any reference to accuracy or even truth. All these

codes required N. R. A. approval of any such cost system. Only 36

such systems were ever approved, and only 44 have ever been effective

at any timeâ€”some of these have expired.

Price fixing under N. R. A. is just a big bugaboo.

The â–

basing-point system of the steel industry existed under the

Federal Trade Commission long before N. R. A. The steel industry

was built upon it. The vast installations were located where they

are because of it. It is not single in the steel industry. Dozens of

industries have it in different forms. Every manufacturer maintain-

ing branch houses and selling f. o. b. branch does it.
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I have always condemned it. The first thing I did when I took

over a big industrial company was to abolish it.

But you can't do that m governmentâ€”by fiatâ€”after you have sat

twiddling your thumbs for 21 years, as the Federal Trade Commission

has and allowed titanic industrial clusters to be built up on that basis.
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What N. R. A. did was to require an increase in basing points in an

already operating basing-point system. It was the only way to

handle the situation. By a gradual accommodation to a mill base,

you can eliminate allowing a reasonable time and an intelligent ad-

ministration to prevent chaos and destruction.

Your attention is called to exhibit 11, which I hereby submit,

which is a compilation of 20 small steel companies advocating con-

tinuation of the system. I accept it as it was handed to me and pro-

posed it for the record, although some of the companies do not look

exactly like pygmies to me.

I think it has also been called to your attention that 1934 corporate

returns show most little fellows in the steel industry getting out of the

red, while the big ones are still running deficitsâ€”5 big ones in the red

and 25 medium and small companies, in the aggregate, operating in

the black.

I was asked to submit this exhibit. In looking over these lists just

before I came in, I am not convinced that all of these companies are

very small.

(The following exhibit was presented:)

Exhibit No. 11

Miscellaneous letters received by Senators, the White House, and the National

Recovery Administration endorsing the National Recovery Administration as a

protection to small companies

Edward Ehlere, president Rockaway Rolling Mill, Rockaway, N. J.

F. F. Brehl, vice president Washington Tin Plae Co., Washington, Pa.

Albert P. Meyer, vice president Division Coke & Iron Co., Oliver Building,

Pittsburgh, Pa.

T. H. McGraw, Jr., president Braeburn Alloy Steel Corporation, Braeburn, Pa.

Wyckoff Drawn Steel Co., post-office box 1256, Pittsburgh, Pa.

J. O. Rinek, vice president Universal Steel Co., Bridgeville, Pa.

James Lippincott, chairman West Leechburgh Steel Co., Pittsburgh, Pa.

John J. Tvler, general manager Ellwood Steel Corporation, Ellwood City, Pa.

Roy C. McKenna, president Vanadium Alloys Steel Co., Latrobe, Pa.

Floyd Rose, vice president Colonial Steel Co., Pittsburgh, Pa.

William P. Snyder, Jr., president the Shenango Furnace Co., Pittsburgh, Pa.

Jessop Steel Co., Washington, Pa.

James O. Carr, vice president Allegheny Steel Co., Brackenridge, Pa.

W. A. Hicks, vice president Penn Iron & Steel Co., Creighton, Pa.

J. M. Gillespie, president Lockhard Iron & Steel Co., Pittsburgh, Pa.

S. E. Bramer, president Copperweld Steel Co., Glassport, Pa.

Harry M. Reed, assistant treasurer Anchor Drawn Steel Co., Latrobe, Pa.

C. N. Johns, general manager Page Steel & Wire Division of American Chain

Co., Inc., Monessen, Pa.

Edwark R. Crawford, president McKeesport Tin Plate Co., McKeesport, Pa.

R. H. Pauley, Pittsburgh Tool Steel Wire Co., Monaca, Pa.

The Rockaway Rolling Mill,

Rockaway, N. J., March 12, 1035.

Mr. Donald R. Richbbbo,

National Recovery Administration, Washington, D. C.

Dear Sir: I notice that you are being ridden more or less by some politicians

in the Senate who do not understand business thoroughly.
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Please let me go on record as saying that the National Recovery Administration

has given a small business such as ours, employing about .100 men, a chance to

live, and on the other hand, I have not read in the newspapers of any of our large

competitors, such as the United States Steel Corporation or the Bethlehem Steel

Co. or any of the others, making any profit whatsoever under code operation.
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Hence, it is a fair conclusion to state that the codes have helped the little fellows

and have not helped the big fellows. Hence, if the opponents of the National

Recovery Administration want to hurt the vast number of small business men

and do a great favor to the large corporate interests, then let them wipe out the

working of the various codes under the National Recovery Administration. The

code under which we are working not only benefits our small customers as against

our large customers insofar that the small customer has a chauce to buy on an

equal basis with the large customer, but it benefits labor because, under the eode

and under the President's orders, we, were all obliged to advance wages, in many

cases 100 percent. ,.

If you want any further facts regarding this, I can give them to you.

Trusting you will use the argument that the codes and the National Recovery

Administration benefit the small man, we are,

Yours very truly, .,

, .. Edwabd Ehlehs, President.

Washington Tin Plate Co.,

Washington, Pa., March 22, 1935.

Mr. Donald Richberg,

Chairman National Recovery Administration, ,

Washington, D. C.

Dear Sir: From the newspaper data which is coming out of Washington, we

feel we should go on record as favoring the continuation of the National Recovery

Administration; it having been our experience since the starting of the National

Recovery Administration that it is not prejudicial to the smaller industries, but

more in favor of them and to their betterment.

Being one of the smaller tin-plate manufacturing concerns, employing around

500 employees, we have found since the National Recovery Administration was

instituted that we are in much better position to compete in our industry.

We are heartily in favor of the National Recovery Administration and trust

you will bend your efforts toward its continuance.

Yours truly,

B. F. Brehl, Vice President.

Davison Coke & Iron Co.,

Pittsburgh, Pa., March Â£Â£, 1935.

Hon. Pat Harrison,

Chairman of the Senate Finance Committee,

Washington, D. C.'

Honorable Sir: It is difficult for us to fully describe to your committee the

real benefits of the National Recovery Administration to our company. We

read in the newspapers much about the hardships that the National Recovery

Administration has worked on the small company, but frankly we, a small com-

pany, find that the National Recovery Administration so far as our business is

concerned has been a wonderful help.

As a manufacturer of pig iron, we meet the competition of all the steel com-

panies, including the largest, and may we say that the benefits we have derived

not only through the uniform labor conditions, but also by reason of the stipulated

code of fair practices resulting in stability in our markets, has enabled us to operate

our plant during 1934 at a higher rate and given more employment than we have

at any time since 1929.

We respectfully urge upon your committee the extension of this law, not only

on our own behalf, but also that of our employees.

Very truly yours,

Albert P. Meyer, Vice President.
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Braeburn Allot Steel Cobpobation,

Braeburn, Pa., March 25, 19S5.

Mr. Pat Harbison,

Senate Finance Committee,

Washington, D. C.
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Dear Sib: Our company, the Braeburn Alloy Steel Corporation, is I believe,

the smallest unit in the American Iron and Steel Institute operating under the

Steel Code. It is possible that one other concern is smaller than we are.

Now, my attention has been attracted from time to time to the serious criticisms

of National Recovery Act and the fact that the claim is made that the small

concerns are not benefited and that their outlook and possibilities are circum-

scribed by the conditions of the code.

It is not my intention to enter into any other industries, except the one with

which I am familiar, but I certainly wish to protest against any impression that

may prevail that the small industry is getting the worst of it under the National

Recovery Act. I heartily endorse the workings of the Steel Code, the method

of marketing and the control over wage and hours, as prescribed under our

â–

code. We know definitely that our competitors are paying the same price,

under the same conditions and the same working hours that we are. We further

know that the price that we quote to our trade is uniform to one and all customers.

There may be some disposition to criticize a uniformity of price in the steel

industry. I can readily understand that such a condition would obtain when the

manufacturer of steel knows that he cannot reduce his price to one favored cus-

tomer without making the reduction to the remainder of his customers. On this

account, the price situation is very carefully studied and the price has been set

during the last couple years by the larger manufacturers at a barely living wage.

Naturally, they have all observed this low price as established. The lownees of

the price is evidenced by the inability of many of our largest steel industries to

even pay their bonded indebtedness or rather to earn their bond interest.

â–º It is an unfair assumption to conclude that should an excessive price or a truly

remunerative price exist that a uniformity of prioe by all of the steel people would

naturally follow. It follows at the present time because it would be absolute

''suicide" to go below the prices already quoted and the earnings of the steel

company evidence the closeness of the price situation at the present time. Some

disposition exists to consider that under all conditions of high price or low price,

that a uniformity of price would exist. This is certainly contrary to any reason-

able analysis of what may be expected because if ft living margin existed between

the quoted price and the manufacturing cost, there would always be an oppor-

tunity for either large or small companies to post a different price in the market

and true competition can exist at any time although the price of the competing

companies will be known one to the other.

The object of this letter is to protest against any repeal or denial of the extension

of the Steel Code under the National Recovery* Administration, and to endorse

the American Iron and Steel Institute and the Steel Code; this endorsement

coming from one of the smallest tool steel concerns in the institute, but one

who is favorable to it in every sense of the word.

Very truly yours,

Braeburn Allot Steel Corporation.

T. H. McGraw, Jr., President.

Wtckoff Drawn Steel Co.,

Pittsburgh, Pa., March 26, 1933.

Hon. Pat Harrison,

Chairman Finance Committee,

Washington, D. C.

Dear Sir: As a small nonintegrated manufacturer of the steel industry, we

urge upon you to recommend to Congress suitable legislation to continue the

principles of the National Industrial Recovery Act so as to permit the operation

of the Steel Code for another 2 years.

Within the past 2 years, more constructive ideas have been worked out in the

steel industry, which benefited producers, labor, and consumers, as a result of

the Steel Code than have been accomplished in the last 30 years.

If, due to unfavorable legislation, the Steel Code was abandoned and Congress

did not provide a suitable substitute for constructive cooperation among manu-

facturers, you would witness the most chaotic conditions imaginable.
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At this particular time, we attribute the lull in new business in the steel industry

â€¢to the uncertainty surrounding the future of the Steel Code and pending legis-

lation of the National Industrial Recovery Act. We therefore, cannot urge

â–

upon you too strongly to give this matter your earnest and sincere cooperation.

Very truly yours,
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.Vice President.

Universal Steel Co..

Bridgeville, Pa., March S3, 1936.

Hon. Patrick Harrison,

Chairman Senate Finance Committee, Washington, D. C.

Dear Senator Harrison: We have been following with growing concern the

/published debate concerning the continuance of the National Recovery Act,

â–

particularly as it relates to the continuance of the Steel Code.

It is our opinion the National Recovery Act, in such form as will permit the

continuance of the Steel Code, should be continued for an additional period of

approximately 2 years.

It is our opinion the Steel Code is creating stability in this important industry,

and is prophesying industrial recovery, which is important to the success and

prosperity of capital invested, labor employed in this industry, and consuming

public which this industry serves. We do not believe it has been in effect for a

sufficient time to permit the accomplishment of all those things which will be of

substantial aid in general recovery.

It is also our opinion if the National Recovery Act were permitted to expire

and the Steel Code be canceled, a chotic situation would result which would

-cause serious losses and an increase in unemployment.

We therefore solicit your influence in an effort to cause the continuance of the

National Recovery Act, in such form as will permit the accomplishment of those

benefits which have not as yet been fully realized.

Yours very truly,

Universal Steel Co.,

J. U. Rinek, Vice President.

Allegheny Steel Co.,

Brackenridge, Pa., March 28, 1935.

Hon. Pat Harrison,

Chairman Senate Finance Committee, Washington, D. C.

My Dear Sir: We have heard that very strenuous objections are being made

in Washington by some of the Senators and Congressmen to the effect that the

National Industrial Recovery Act ought not to be extended for an additional

period of time because it has been prejudicial to the smaller concerns in business,

is monopolistic in character, and has in general not accomplished the purpose for

which it was intended.

As one of the smaller concerns in the steel industry we wish to state definitely

that none of these insinuations are correct. Everybody in the steel industry,

and particularly the smaller units, recognize the fact that the National Industrial

Recovery Act and the operation of the iron and steel industry under its code of

fair competition, has been of very decided benefit to the steel industry. We all

know that more men are now at work, the amount of wages paid per hour has

been very substantially increased since 1933, and the amount earned by employees

has also increased substantially over what they were prior to that time.

This National Industrial Recovery Act has had the tendency to stabilize the

steel industry and it has done this without prejudice to consumers, whether large

or small. Statements have been made that exorbitant profits have been realized

on the sales of steel products due to the Recovery Act and the Code of Fair

Competition but I venture to say none of the assertions can be proven. It is a

well-known fact that only a few of the companies in the steel industry have been

able to earn their fixed charges during the past 3 or 4 years and it also is a well-

known fact that many of them have been operating at substantial losses even

under the advantages which they have obtained under the Recovery Act.

Under all the circumstances, therefore, we are firmly convinced that it would

be more or less disastrous to the steel industry to throw the Recovery Act over-

board at this time and we believe it would be mucli better for all concerned if it
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were extended for at least an additional 2 years, with the hope that by that time

we may have something quite substantial in the way of recovery.

Very truly yours,

James 0. Cabr, Vice President.

Penn Iron & Steel Co.,
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Creighton, Pa., March 25, 1935.

The Honorable Pat Harbison,

Chairman Finance Committee, United States Senate,

Washington, D. C.

My Dear Senator: We favor continuance of the National Industrial Recovery

Act because we consider it fair and just to employee and employer,

More men have been employed and, despite the higher wages paid, this com-

pany has been able to operate more efficiently than before. The additional

costs of labor and materials have, however, exceeded the additional price which

we have been able to secure for our products. Despite this latter fact, we feel

that it would be a grave mistake to abandon the National Industrial Recovery

Act at this state.

We solicit your most earnest and thoughtful consideration of the above subject.

Yours very truly,

Penn Iron & Steel Co.,

W. A. Hicks,

Vice President Operations.

Lockhart Iron & Steel Co.,

Pittsburgh, Pa., March 26, 1935.

Mr. Donald R. Richbero,

Chairman National Industrial Recovery Act,

Washington, D. C.

Dear Sir: We are writing this letter in reference to the proposed continuance

of the National Recovery Act for the additional period of 2 years.

This company is one of the smaller independent manufacturers of iron and steel

products, and we thought possibly our experience might be helpful in deciding as

to whether or not the continuance of the act, in its present form, for an additional

period, is warranted and justified by past experience.

We feel that the National Recovery Act now in effect has been helpful to

industry generally (this includes the small unit producer as well as the large manu-

facturer) in that it has had a tendency to serve as an economic stabilizer, in a

manner not heretofore experienced during a depression such as we have been

passing through; this stabilizing influence, in our judgment, applies particularly

to the maintenance of hourly and daily wage labor rates, salaried employees, etc.,

as well as values of finished products.

Thanking you for your consideration,

Yours very truly,

Lockhart Iron & Steel Co.,

J. H. Gillespie, President.

Copperweld Steel Co.,

Glassport, Pa., March 26, 1935.

Hon. Donald Richbekg,

National Recovery Administration,

Washington, D. C.

Dear Sir: The Copperweld Steel Co. at Glassport, Pa., is a small organization

employing approximately 700 men and women. Since the event of the code of

fair competition, our company for the first time has enjoyed an equal opportunity

with the larger institutions in securing a share of current business. It is the first

time we have been able to compete on an equitable basis. Rebates and secret

discounts, and preferential terms not disclosed to the industry have been prac-

tically eliminated, all of which aided the small manufacturer and enabled him to

ascertain the current market price of the competitive larger producer. Thus,

we have been able to meet such competition which, heretofore, was almost

impossible.

We, as a small manufacturer, urge you to consider seriously the continuance of

the code of fair competition in our industry, as we are certain that to discontinue
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the code at this time would bring chaos and would eventually force us to reduce

the standard wage level in order to meet unfair competition.

We are not in favor of price fixing as such, but we do favor price filing. We

believe that an organization should be sincere in its quoted price and adhere to

it. The standard of honesty should be on its highest level in American business
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And the Government should discourage dishonesty. It is dishonorable, to be sure,

to have several prices unknown to the industry.

We again, as a small manufacturer, beg you to protect our industry and

reestablish the code of fair competition.

Very truly yours, â€” -

S. E. Bramer, President.

West Leechburg Steel Co.,

Pittsburgh, Pa., March 26, 19S5.

Mr. Donald R. Richberg,

Chairman of National Recovery Administration,

Washington, D. C.

Dear Sir: We are a relatively small company in the steel industry, employing

only 1,000 to 1,500 men. We wish to definitely state, however, that the Steel

Code, under National Recovery Administration, has been beneficial to us and we

urge continuation of it in its present form. We do not like to visualize the chaos

that would result if allowed to lapse in June.

Yours very truly,

West Leechburg Steel Co.,

James Lippincott, Chairman.

Ellwood Steel Corporation,

EUwood City, Pa., March 23, 19S5.

Hon. Pat Harrison,

United States Senator,

Chairman of Senate Finance Committee,

Washington, D. C.

Honorable Sir: There is considerable discussion and agitation about the

National Recovery Administration as to benefits and disadvantages especially to

small business.

We, of course, are in this class being small manufacturers of wire nails.

Previous to the National Recovery Administration, the selling price of our

product was reduced continually; in fact there really was no price, the tendency

of practically all of us being to secure what little business there was regardless of

the price with the result that in many cases we accepted orders at ridiculously

low prices.

To enable us to come as close as possible to breaking even on all transactions we

naturally had to reduce wages and this was carried to such a point that we were

almost ashamed to meet our workmen on the street.

The National Recovery Administration has remedied this wage proposition, and

by so doing, has naturally caused the selling of our product to be increased, and

inasmuch as hourly rates in the steel industry are now uniform, our selling prices

are practically all the same due to the fact that we can no longer quote prices

lower than our competitors and then make up the reduction by reducing wages.

The above two features alone we believe would justify continuance of the

National Recovery Administration.

We operate under the rules and regulations of the Steel Code and we have found

the American Iron & Steel Institute, which is the Steel Code Administrator, to be

very fair, reasonable, and understanding in its dealings with the Steel Code

members.

We are perfectly satisfied with the American Iron & Steel Institute treatment of

us, for we have confidence in them by knowing that any rules and regulations

adopted by them will apply to all members of the Steel Code alike.

Ihere are, no doubt, some features of the National Recovery Administration

which are not desirable but we must not overlook the fact that the National

Recovery Administration is practically a new proposition and it takes some time

to get anything new to working smoothly, but according to testimony given in

the Senate, the new National Recovery Administration Administrator, Mr. Donald

R. Richberg, is fully aware of the defects and he is working to remedy them as they
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are brought to his attention, and we feel the National Recovery Administration,

under his jurisdiction, will prove of considerable benefit to all of us.

We will, therefore, appreciate your efforts to have the National Recovery

Administration continued and thanking you kindly for your indulgence of thisr

plea, we beg to remain,
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Respectfully yours,

Ellwood Steel Cobporation,

John J. Tyler,

Treasurer and General Manager.

â–

' Vanadium-Alloys Steel Co.,

Latrobe, Pa., March 21, 1.93-5.

Hon. Pat Harrison,

Chairman Senate Finance Committee, Washington, D. C.

Dear Senator Harrison: From information we have received, it appears

that there is a serious question whether the National Industrial Recovery Act

will be extended.

We want to go on record for the continuance of the National Industrial Recovery

Act for a period of 2 years.

We believe that the discontinuance of the National Industrial Recovery

Act would be detrimental to the business interests of our country.

Yours very truly,

VANADin.VI-ALLOYS STEEL Co.,

Roy C. MoKenna, President.

Colonial Steel Co.,

Pittsburgh, Pa., March 22, 1935.

Hon. Pat Harrison,

United Stales Senate, Washington, D. C.

Dear Senator: For your information, the officers and management of the

Colonial Steel Co. consider it of the utmost importance that the National Indus-

trial Recovery Act be extended for a period of 2 years.

We believe that the National Recovery Administration has been beneficial to

the smaller manufacturing units of the steel industry, and we ask that you use

your influence to have the National Industrial Recovery Act extended for a

2-year period.

Verv truly yours,

Colonial Steel Co.,

Floyd Rose, Vice President.

Shenango Furnace Co.,

Pittsburgh, Pa., March 22, 1935.

Hon. Patrick Harrison,

Chairman Finance Committee, United States Senate,

Washington, D. C.

Dear Sir: Knowing that the continuance of the National Industrial Recovery

Act is being given serious consideration at this time in Washington, I would, as

one of the smaller manufacturers, like to speak in favor of it.

Our experience with the National Recovery Administration, of course, has

come through our being a member of the Steel Code. There is no question in

my mind that with conditions as they have existed throughout the country, that

our industry has fared better working under the Steel Code, in compliance with

the National Recovery Administration, than we were doing previous to the

formation of the National Recovery Administration.

The Steel Code, with its commercial provisions has been of material help to our

company in many instances, and I feel to the majority of other small manufactur-

ers working under it.

While industry on occasion has taken exception to various matters which have

arisen under the National Recovery Administration there are, however, many

worthwhile results which have been derived which warrant its continuance at this

time.

The iron and steel industry will, in my opinion, show better results working

under a code, such as we have, than would be the case with the code discontinued.

I earnestly solicit your valuable support in connection with this important

matter.

Respectfully,

Wm. P. Snyder, Jr., President.
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Jessop Steel Co.,

Washington, Pa., March 22, 19S5.

Senator Pat Harrison, 'I

Chairman Senate Finance Committee, Washington, D. >(7.

Dear Sir: The newspapers and the radio seem filled with the discussion, pro and
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con, as to the contin uation of the National Recovery Administration and we would

like to go on record as favoring a continuation of the National Recovery Adminis-

tration.

Our company is a very small one. We make only the so-called "jewelry" of

the steel businessâ€”tool steels and stainless steels, and similar grades, but the

National Recovery Administration has been a life-saver to us. Prior to the

establishment of the National Recovery Administration there was no limit to

the price cutting in our particular industry. Under the National Recovery

Administration, with prices the same by all manufacturers, we have had a chance-

to compete. The statement has been made repeatedly in the newspapers and

over the radio that the National Recovery Administration is stifling the small

manufacturer and favoring the large one. In our opinion this is just the reverse

of the real facts. While undoubtedly the large manufacturer wields a greater

influence tlian the small one, he has been held in check under the National

Recovery Administration, and we sincerely hope that you will use your influence-

to continue this very valuable arrangement.

Yours very truly,

... . Jessop Steel Co., â€¢ â–

â–

"â–

.' , President.

Anchor Drawn Steel Co.,

Latrobe, Pa., March 21, 1985.

Hon. Pat Harrison,

Chairman Senate Finance Committee, Washington, D. C.

Dear Senator Harrison: We have received information of the possibility

of discontinuing the National Industrial|Recovery Act.

It has been our experience that the National Industrial Recovery Act has beea

very helpful to small industries such as our own, and we would like to go oa

record as favoring the continuance of the National Industrial Recovery Act for

a period of 2 years.

Respectfully yours,

Anchor Drawn Steel Co.,

Harry M. Reed,

Assistant Treasurer.

Page Steel and Wire Division ok American Chain Co., Inc.,

Monessen, Pa., March 21, 19S5.

Hon. Gerald P. Nye,

Chairman Congressional Committee on

National Industrial Recovery Administration,

United States Senate, Washington, D. C.

Dear Sir: We are very strongly in favor of continuing the National Industrial

Recovery Act and codes in their entirety as they exist today, with perhaps slight

modification of detailed points which are inconsistant.

While there has been varying results from the codes in some industries they

have, as a whole, proven most advantageous to all lines of industry, both small

units as well as large. With full recovery still the ultimate aim we consider it

quite essential that the codes in our industry, including the labor provisions, price

filing, and basing points, be extended for another 2 years if the ultimate aim is

to be accomplished.

We therefore recommend that these codes be continued and earnestly request

your support in this objective.

Very truly yours,

C. N. Johns,

General Manager Page Steel and Wire Division.
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McKeesport Tin Plate Co.,

'. March 22, 19S5.

Hon. Pat Harbison,

Chairman Finance Committee, Washington, D. C.

My Dear Senator: Referring to the attention now being given by your
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committee, as well as others of the administration, to the whole situation as

regards the codes under the National Recovery Act, we wish to add our endorse-

ment to the Steel Code now in effect.

Our company has been a member of the Steel Code since its adoption, and we

think it would greatly retard recovery if it were to be abandoned at this time.

There has been an honest effort on the part of all steel makers to live up to the

letter as well as the spirit of the Steel Code, and it is our opinion, at least, that we

have been able to make a pretty good job of it. Wages have been increased

materially in the whole steel business, and hours of labor have been materially

decreased, as can be verified by the reports made from time to time to the code

authority. While it is true that prices of steel commodities have been increased,

a very careful, minute study of the whole situation will easily develop that they

have not been increased enough to entirely overcome the increased cost of manu-

facture, as can be verified by an examination of the steel companies' financial

reports, which, in most cases, show deficits rather than profits.

We realize that a great deal of criticism has been made publicly and otherwise,

of the codes creating a monopolistic condition, and that they have had the effect

of crushing the smaller business people. These views are entirely opposite to

our actual experience in the steel business. We believeâ€”in fact we are abso-

lutely satisfiedâ€”that the code as far as the steel business is concerned, has been

beneficial to the small manufacturer, as for instance in our own particular case,

after our experience of nearly 2 years, we feel we can, without reservation, endorse

the working of the code, and in our contracts with other small manufacturers

we find they are unanimous in the opinion as expressed above.

The discontinuance of the code at this time would create nothing short of a

chaotic condition in the whole steel business, which would tend to further unem-

ployment and reductions in labor, bringing hardship to hundreds of thousands

in making steel, and which it is devoutly to be hoped will not occur. Recovery

would be greatly retarded, and the signer cannot express himself too strongly in

favor of a continuance of the present code for at least 2 years.

If, after a careful study of this whole situation, your committee should, in its

wise judgment, decide to recommend a continuance of the code, it is our opinion

you would be on solid ground and acting in the interest of labor, as well as in-

dustry, both of which must of necessity go along together if we are to achieve the

results we all hope for.

Respectfully submitted.

E. R. Crawford, President.

Pittsburgh Tool Steel Wire Co.,

Monaco, Pa., March 22, 1935.

Hon. Pat Harrison,

Chairman Finance Committee, United Slates Senate, ,

Washington, D. C.

Dear Sir: There are, of course, difficulties in blanketing all unite, large and

small, under a single code, and it would be too much to claim perfection for it or

for any other mechanism of human construction.

We had no part in framing the Steel Code and take no part in its administration,

but we feel that it is a righteous attempt to secure equality of opportunity as

between all producers, regardless of their size or location, and with due considera-

tion for the position of consumers of steel.

As one of the smaller units in the industry, and one which has been in business

continuously for 33 years, we believe that the code has been fairly and impartially

administered. At no time have we found the code authorities arbitrary or

domineering when approached with our problems. On the contrary, their attitude

has been uniformly helpful and considerate.

We believe that the Steel Code, under National Recovery Administration,

should be extended for another period.

Yours very truly,

Pittsburgh Tool Steel Wire Co.

R. H. Pauley.
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The Chairman. How much more time will it take you to finish

this statement?

General Johnson. I think it will be about 10 minutes more.

The Chairman. If you can finish in 10 minutes, we will continue.

General Johnson. Porhaps I had better say 20 minutes.
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The Chairman. If it is 20 minutes we will recess now until 2 o'clock

this afternoon in this room.

(Whereupon at 12 noon a recess was taken until 2 p. m. of the

same day.)

AFTER RECESS

The committee reconvened at 2 p. m., pursuant to the taking of the

noon recess.

The Chairman. The committee will come to order.

TESTIMONY OF GEN. HUGH S. JOHNSONâ€”Resumed

The Chairman. All right, General, you may proceed.

General Johnson. It was called to my attention during the recess

that in enumerating the codes that had real price-fixing provisions I

neglected to mention one division of the Graphic Arts Code, the

Division of Relief Printing. That is one of the divisions out of three

divisions and several subdivisions, which has a price fixing on mini-

mum prices in it, which I omitted to mention.

That provision I think is a bad provision and ought to be taken

out.

I believe in no price fixing but in a general principle that a con-

sistent practice of selling below cost is suspect. I hope to see developed

a method of open price-posting with no waiting period but absolute

publicity on all quoted prices, terms, rebates, and discounts. If we

could have that, then anybody who wanted to make a complaint of

predatory price slashing could do so, and if the accused couldn't

explain his prices he would be ordered to cease and desist.

But open prices have been another popular target of late. There

are two phases of the open-price question. One is that it gives com-

petitors in an industry an opportunity to know market conditions,

that is, the prices which they will have to meet in order to get their

fair share of business. I must confess that this phase has left me

cold. The other is that open prices prevent unfair discrimination

between buyers. Rebates, advertising allowances, diversion of bro-

kerage, are all common methods of discriminating in favor of special

customers. The chain stores are common recipients of these benefits.

I have known of instances where a manufacturer has been forced to

give a case of his product free to each chain-store outlet and on top

of that make a $7,000 cash payment before the purchasers would

stock his product. The manufacturer was supposed to make his

profit on the reorders.

Imagine the small retail grocer demanding such a thing.

In the food division, for example, open prices mean open prices,

and the quantity discount means a discount measured by actual

savings resulting from quantity buying. If the little fellows can't

get together, and, by pooling their purchases buy in the same quan-

tities as the chain stores and other big buyers, they shoidd be entitled

to buy at the same prices in order to compete with their chain-store
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competitors on an equal basis. Does anyone object to this obviously

fair arrangement for the little fellow? Is there anyone so naive as to

believe that without open prices the independent merchant buys as

cheaply as the big organization?

In my opinion an open-price system is enough. I do think and have
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sometimes said as the result of my experience in N. R. A. that we

concentrated too much on selling provisions in codes and not enough

on buying provisions, because there is as much attainment of an

advantage against small enterprises through the power of mass

buying, not exercised solely to absorb the saving due to volume, but

exercised for very many other very oppressive reasons.

Production control.â€”There are very few real production controls

in N. R. A. There is more economic nonsense on this subject than on

any otherâ€”this talk about a "new deal" economy of scarcity.

If your country will only eat about 600^000 bushels of wheat, if the

price of your surplus determines the price of your domestic crop,

and there is no market for that surplus that will return the farmer half

of his production cost, why should he produce half again as much

as our people will eat?

Or why should the East Indies produce more rubber or Brazil more

coffee than the world wants? They can't without ruining all the

labor and capital engaged in production.

Why should we withdraw and waste our expendable resources of

petroleum?

And why in the face of a vast unemployment should we invoke

every invention to end employment?

Why, with the worst labor conditions in major industry, should

we insist that double the number of spindles necessary to clothe us

glut our market with unmanageable and unconsumable surplus?

You can't do these things without further degredation and unem-

ployment of labor and a new collapse.

We can't make another mistake like 1929 to 1932â€”one more and

the fat is in the fire. If we can't regulate this economic engine, it has

already proved that it has no governor. The next step will t>e absolu-

tion of the profit system, and page Mr. Stalin.

May I here interject that Senator Clark, I think it was, asked one

witness whether or not he had ever known of a code budget or a

salary for a code executive being reduced by the N. R. A.? A few

examples from the Food Division alone may answer that question.

Budgets

As submitted

As approved

Restaurant

Macaroni.

Dog food

Wholesale lobster

Atlantic mackerel

Hetail tobacco

Wholesale confectionery.

Retail kosher meat

Bottled soft drinks

Retail meat

1,000,000.00

$109,764.73

184,060.00

48.900.00

28,006.00

3,600.00

500,000.00

233.000.00

142, 850.00

486,000.00

$87,881.38

172. 040.00

37,900.00

22,028.00

3,450.00

400.000.00

278,336.50
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to pay for recovery. But I want to point out that in no case has

industry been able to collect 100 percent of its assessmentsâ€”and the

$41,000,000 merely constituted the goal at which industry was shoot-

ing.

(4) What can be done to improve N. R. A. and N. I. R. A.?
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We can't get out of the fog in administration of this vast new

project without some specific definition of "monopoly", "unfair com-

petition", and "interstate commerce."

I can only suggest the following:

Assuming that competition should be regulated to the extent neces-

sary not only to protect labor standards but, in many other ways, to

prevent the many evils and abuses of so-called "free competition",

and that the antitrust laws must accommodate that, and I think I

have proved thisâ€”what is a more practicable, reasonable, and con-

stitutional way in which it can be done?

Certainly not by any flat statutory provision. The same reasons

why there must be administrative discretion in applying labor stand-

ards are even more strongly evidenced here.

Since the antitrust laws must be applied in a different way, some

administrative agency must be set up to see that in their relaxation

the abuses which they sought vainly to eliminate are not allowed.

But what legislative definitions and mandates can be given the admin-

istrative agency to insure that these abuses are eliminated without

being so rigid as to hinder the administrative agency in accomplishing

the purpose for which it was created, and what type of administrative

agency can be trusted with this duty?

Monopoly: As to monopoly, I think that a definition that would

cover the point that I mentioned would be the substantial control by

a private interest of the sources of raw material or of the processes

or faculties of production or distribution or over the market for con-

sumption of any commodity of commerce or the power to fix the price

thereof to the detriment of the public or to restrict the production

thereof constitutes a monopoly and a burden on commerce among

the States and with foreign nations and should be forbidden by any

new legislation.

And as to unfair methods of competition, any devices, practices,

acts, or courses of conduct, the effect or tendency of which is to create,

protect, or preserve a monopoly, as defined above, and any devices,

practices, acts, or courses of conduct determined by an appropriate

administrative agency to aggravate the recognized depressed condition

of national business activity, employment, standards of living, or

purchasing power, or to oppress or discriminate against small enter-

prizes, are "unfair methods of competition in commerce" within the

meaning of the Federal Trade Commission Act, as amended, and

constitute a burden on commerce among the States and with foreign

nations and should be forbidden by the new legislation.

And as to interstate commerce, any act of manufacture, transpor-

tation, distribution, or sale, wherever performed, materially affecting

commerce among the several States, and with foreign nations, or

materially affecting similar acts performed in another State or States,

is to be construed as interstate commerce.

New legislation should provide that no group should be recognized

for purposes of code amdinistration unless it is not only representative

by numbers and volume of business but also by the natural geographic

2476 INVESTIGATION OP NATIONAL. RECOVERY ADMINISTRATION

sections or regions in the industry. In no case should a trade associa-

tion be recognized as the representative group unless there is almost

unanimous membership and unless its governing body meets the

above requirements, unless adequate provision is made for non-

member representation on the governing body and unless the smaller
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enterprises have at least one-third membership.

The interest of labor and consumers must be conserved in code

administration. In the past, too often there were no true represent-

atives with whom we could deal, and we had to fall back on the Labor

Advisory Board to represent the labor in a particular industry.

Often the representation with which we did have to deal represented

only the few organized employees in the industry. This was unavoid-

able at first, but the failure of labor organizations to proceed as rapidly

as we expected made the administration difficult. As I have stated,

a properly drawn collective bargaining clause, with a mandate to an

administrative agency to effect it, will speed the contemplated

organization of labor.

There should be on any Government agency set up to supervise

any code, a well-qualified labor adviser and a consumer adviser.

There has been a lot of loose talk about "industrial self-govern-

ment" and about code authorities. Many acts of the Federal

Government have been attributed to code authorities and many un-

authorized acts of code authorities have been attributed to the

Government. The terms have been misunderstood. The term "code

authority" should probably never have been used. "Industrial

planning committee "or "code committee" would have been more

appropriate to their actual functions.

The N. R. A. is an agency of the Federal Government, and a code

authority is not. A code authority is an agency of the employers in an

industry, and the N. R. A. is not. This distinction has by no means

been kept clear. The best way to make the distinction is to fist the

problems of administration and see the part that each should play

therein.

The problems of administration are:

1. Industrial planning.

2. Emergency administration.

3. Compliance.

1. Industrail planning: The main duty of the code authority should

be to keep a constant watch on the operation of the industry under

the code. For this purpose it should perfect its organization and

channels of communication so that all interests are completely and

quickly represented. It should develop automatic and uniform

methods for gathering and dissemination of information so that it can

plan intelligently to avoid dangerous trends and recurrences of

unhealthy situations and keep all its members constantly informed.

It shoud make recommendations to the Government on the basis

of its observations as to changes in the code necessary to carry out

these plans. This should be a continuing and efficiently performed

function. It is a thing which industry always complained it was not

able to do for fear of the antitrust laws. Given the right to organize

to accomplish this, they should take full advantage of it. However,

in no case do these plans of industry become effective until they have

been scrutinized and finally affirmatively approved or revised or

disapproved by the Government and full opportunity has been had
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for all conflicting interests to be heard. Then, in the light of all the

evidence, the Government must decide whether or not it is in the

public interest, that it is fair to labor and to the consuming public and

to small enterprises, and that it tends to increase business activity

and not to decrease it, and that it tends to distribute the benefits of
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increased business activity rather than to concentrate it in the hands

of a few.

If the problem is one affecting labor, labor should be presented

joinly after agreement by the representatives of organized employers

and organized employees and should be subject to the same tests and

should be effective only when approved by Government. In other

words, industry plans and gathers facts and recommends actionâ€”only

the Government should act affirmatively.

2. Emergency administration: Often situations occur in which relief

from certain code provisions is requested by individuals or groups

because the provisions are working hardships. In these cases, if con-

sistent with the urgency, every effort should be made to get the recom-

mendations of the code authority and of the labor group, if the prob-

lems affect them. If matters require summary action to prevent hard-

ship relief should be immediately granted by the Government, bur

should be confirmed or reversed after receiving the recommendation

of the industry or labor committee or both. Here again the only

positive action is by the Government.

3. Compliance: There should in all industries be a trade practice

complaints committee and an industrial relations board or labor com-

plaints and disputes committee. The trade practice committee should

be an employers' committee, and the labor committee should have

representatives of both the code authority, that is, the employers

planning committee and of the labor committee with a Government

representative participating. These committees should make findings

of fact and recommendations as to the action to be taken in all cases

referred to them. But this should not deprive any complainant from

putting his case directly before the proper agency of the Government

or from going directly to the courts.

Labor complaints committees have hitherto been set up in but

few industries because of the lack of labor organization.

The trade practice complaints committees have been somewhat

more successful because there was more relative organization among

employers but not as effective as they would be with proper organiza-

tion and representation. There should never be the power in any of

these agencies to make decisions even temporarily determining rights

unless there is adequate Government representation on such agency.

There should never be the power finally to determine rights under

the codes except in the courts.

This is in accordance with Senator Nye's proposal to set up under

the Supreme Court special courts for this purpose.

This then is the line of demarcation between the powers and

responsibilities of industrial self government and of the Federal

Government. It is very clear in my mind and I am sure it could be

made clear by appropriate legislation. Code authorities should have

the power to perform only those educational', planning, fact-finding,

and reporting functions placed upon them by the code. The ad-

ministrative discretion delegated by the Congress should be jealously

reserved to the appropriate agency of the Federal Government of the
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United States and no price or production control should proceed from

any other authority than the Government unit.

As I have said before, an attempt of this kind cannot be effective

without the sanction and support of public opinion and of organized

employers and employees. When the people as a whole fully under-
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stand N. R. A., as they did during its first phase of P. R. A., and before

the air became befogged by confusing controversy, everyone wanted to

cooperate to the fullest extent of their ability and they did, because

they knew whom to support. There was an effective symbol of

cooperation. If the consumer could know that this effort has re-

sulted and is resulting in increased employment, purchasing power,

general business activity and is working steadily for national pros-

perity, he would still be for it and supporting it now as then. He

supported it then because he knew it was right and there was a symbol

enabling him to support it.

The same is true now and if he knew it was right and if there was an

. A revivified symbol of public support, promulgated by the President

and administered under a new law clarifying those doubts under

which the people have been laboring for so many months, would

resolve almost the entire compliance problem. Proof of this lies in

the fact that one of the few continued compliance devices which has

met with complete success has been a method which utilized this

simple principle. I refer to the Executive order regarding Govern-

ment contracts. It is, of course, absurd for the Government on the

one hand to be condemning a man as a chiseler and on the other hand

dishing out its money to him as a reward for the very violation of

which he is guilty. Therefore, it was provided that no Government

money would be paid to an employer who was unable to display the

symbol of compliance. This has worked with great success. The

same principle should be applied by all the States with regard to the

expenditure of State funds and by all public institutions. But it

should be extended further. Each code should contain a provision to

the effect that it shall be an unfair trade practice under that code for a

member of that code to deal with a member of another code who has

been found to be in violation of that other code and who is therefore

unable to display the symbol of compliance. However, under such a

provision, the symbol should only be removed by action of the courts.

Findings of fact made by administrative agencies should be received

as prima facie evidence in a court hearing on such an issue.

Probably no word has been more misunderstood than the word

"compliance." It has been said that compliance is the N. R. A.

word for "enforcement" to avoid the unsavory implications of the

latter word which it gained by its prohibition experience. And that

is not true. Compliance is simply the activity of N. R. A. to effect

adherence to code provisions without resort to enforcement. When

complaints began to reach N. R. A. in any volume it was found that

the vast majority were due to misunderstanding, either because the

complainant misunderstood his rights under the code or the respondent

was violating the code through misunderstanding of its requirements.

In cases of this kind if the misunderstanding were bona fide, nothing

was done except to see that the code was thoroughly understood as

such so that a repetition of the misunderstanding could not arise.
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There has never been at any time within my knowledge, any effort

by N. R. A. to keep issues out of courts. In every case where we

were convinced that there was a willful violation, that case was turned

over to the Federal Trade Commission or the Department of Justice

and the Blue Eagle was removed. It is true that the Federal Trade
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Commission and the antitrust division of the Department of Justice,

having jurisdiction over these complaints, did not cooperate in bring-

ing them to a speedy final determination in the courts. However,

neither the Federal Trade Commission nor the Department of Justice

nor N. R. A. could impair the inalienable right of anyone to get relief

in the courts. On the contrary, the N. R. A. by its speedy device

of exemption furnished a forum for obtaining relief much more rapidly

than is possible under our court system. The records before you

show that up to February of this year, the N. R. A. has granted relief

of this nature in 1,171 individual cases and has granted similar relief

to unestimated tens or hundreds of thousands throughout 614 general

stays.

With proper organization of industry and labor for administration

and with the line of demarcation between governmental and self-

governmental functions clearly established and with effective means

of compliance provided for, the problem of administration becomes so

simplified that it is perfectly feasible for N. R. A.â€”with some changes

suggested laterâ€”to successfully administer this law, provided however

that it is clearly understood that it is but part of a huge program and

that its efforts are coordinated with the rest of that program.

One of the most valid criticisms against the whole "new deal" is

the fact that from time to time it has sorely lacked coordination. One

agency has been vigorously pushing a policy in one direction while a

coordinated agency has just as vigorously been pushing a conflicting

policy in a diametrically opposed direction. Some of this was una-

voidable and natural in a newly set-up organization of the scope and

magnitude and with the tremendous national problem of these emer-

gency agencies. But after 2 years we should be able to avoid them.

As examples, A. A. A., N. R. A., P. W. A., and F. E. R. A. were all

given their mandates more or less simultaneously and told to push

them vigorously. None of these could succeed alone. They all

must complement each other. N. R. A.'s first job was to put 3,000,-

000 people back to work by snowfall. This it did. But A. A. A.,

with power far greater than N. R. A., was supposed to equalize the

benefits so that the inevitable rise in industrial prices due to increased

labor costs would not work to the disadvantage of the already

pauperized farm consumer. This A. A. A. did not do in time. The

shoe is now on the other foot and farm prices have risen faster and

further than industrial prices. The industrial workers, such as there

are of them, are by no means up to a level where we can say safely

that they can bear this inequality.

Likewise, it was realized when this program was conceived that the

benefits which might accrue to the capital goods or heavy industries

under N. R. A. would be a long time in coming and P. W. A. was to

give them an immediate shot in the arm. P. W. A. did not move fast

enough and if anything these industries are worse off under N. R. A.

This is lack of coordination. It must be rectified. Similarly, N. R. A.

was to insure the maximum reabsorption of the unemployed into pri-

vate industry as quickly as possible, leaving to F. E. R. A. the relief
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of those still unemployed. Yet, C. W. A. wa3 paying higher than code

wages on several projects which diverted employees from certain in-

dustries to these projects, so that actual labor shortages occurred and

relief funds were expended for this labor, where they could and should

have been absorbed by industry. An even more fundamental lack of
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coordination lies in this fact, that we have unlimited capacity to pro-

duce and practically unlimited capacity to consume. Vet we aren't

producing and we aren't consuming. The essence of the trouble u with

our distribution machineryâ€”our medium of exchange money. We

aren't getting goods to those that need them and the prime difficulty

is money.

One of N. R. A.'s main stumbling blocks was that industry found it

difficult to finance the increased labor costs pending the ultimate

return from the consumer, yet R. F. C. was empowered to make in-

dustrial loans and held preferred stock and other controls over a ma-

jority of the banks. There was lack of coordination. I have already

mentioned the lack of coordination between N. R. A., the F. T. C,

and the antitrust division of the Department of Justice.

At the root of the issue was, of course, the very price policy anti-

trust law issue which is now again before us. The significant point

is that, if N. R. A. was operating under a fundamental misconception

of what the act called for, that misconception should have been

corrected the moment it arose. On the other hand, if it were not

operating under a misconception, the F. T. C. and the Department

of Justice should have proceeded vigorously to the enforcement of

N. R. A.'s activities This they did not do. N. R. A. was in an

impossible situation with regard to enforcement. If this single factor

had been removed early in the game, the beneficial accomplishments

of N. R. A. would have been at least doubled, and it must be removed

if N. R. A. is to continue.

The trouble was that the various special industrial recovery boards,

industrial councils, executive councils and emergency councils which

succeeded and replaced each other in an effort to arrive at coordina-

tion were never really given the power to fix the policies for the

administration of any agency other than N. R. A., and they failed

to do this, despite the fact that the attorney general and the chairman

of the Federal Trade Commission were members of several of these

groups. Furthermore these so-called "coordinating councils" were

composed of Cabinet officers and other heads of administrative

organizations who either had to neglect the planning and policy and

coordinating work of the council or neglect the administrative job

for which they were responsible. So right off the bat, in order to

resolve the doubts of Congress as to the safety of delegating the

Erotections of the antitrust laws to administrative hands, there should

e over this agency (as well as over all other engaged in coordinate

activities) a body with the power to so direct their joint operations

that they do not dissipate each others forces.

I would not go into too great detail in writing an N. R. A. statute.

The trouble with the present one is too much language. What is

needed is:

(1) Definitions of (a) labor policy; (b) monopoly or monopolistic

practices; (c) unfair trade practice; (d) interstate commerce; (e) author-

ity as between N. R. A., the labor boards, the Department of Labor
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and Federal Trade Commission; (f) industrial self-government and

Federal supervision.

(2) The extent to which Congress intends to limit (a) price control;

(h) production control; (c) applications to small enterprise.

(3) Very simple provisions for code organization and administration.
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I have tried to restrict these recommendations. I realize they are

far too long. They do not cover half the field of N. R. A. experience

and knowledge that should be at the disposal of this committee in

redrafting this act.

In closmg may I reiterate my belief that we must take our capital-

istic system in hand. It is not in hand, is not any system of unlimited

competition decreed by law. There is another extreme of administra-

tive control by the States, and the medium line is N. R. A. industrial

cooperation controlled by the Government. To my mind we should

not go back to what has failed, we should not go forward to communism

or facism, but we must do something, and let us stick to the middle of

the road.

The Chairman. Are there any questions of General Johnson?

Senator Lonergan. I would like to ask a question, Mr. Chairman.

I judge from what you have stated before we recessed, you believe

that Congress has no power to regulate commerce that is solely

intrastate?

General Johnson. Senator, of course when we say "intrastate"

you raise a question of definition.

Senator Lonergan. Yes, sir.

General Johnson. I tried to say I thought possibly in this depres-

sion and before it had changed our concepts of what was intrastate

and what was interstate commerce, and that any act within a State

which clearly and obviously affected or burdened commerce among

the States should be regarded as interstate commerce and subject

to regulation.

Senator Lonergan. And you would eliminate all other activity?

General Johnson. Yes; if they did not have a near relation to the

interstate.

Senator Lonergan. I think that is sound.

Senator Barkley. You would apply the Shreveport doctrine in

railroad restriction to commerce?

General Johnson. Yes, sir.

Senator Barkley. Is there any reason, if the same constitutional

provision authorizing Congress to regulate commerce, carries with it

the power to regulate the instrumentality over which commerce is

carried, even if it be intrastate, if it affects interstate commerce, that

the same power is extended to Congress to regulate the instrumentality

over which it is transported?

General Johnson. Yes, sir. I would even go further than that,

and there has been a decision on it, and I think if we have manu-

facturing absolutely unregulated within a particular area it may

degrade commerce three or four States away and in every State

between, and I would go to the fullest extent by saying that any act

in the manufacture, distribution, or sale within a State of anything

in any State that would as a matter of fact burden commerce within

other States is within the power of Congress to regulate.

Senator King. General, you are not at variance, are you, with the

decisions of the Supreme Court in regard to price fixing and restraint
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of trade in American Column cfc Lumber Co. v. United States, 257

U. S. 377; United States v. American Linseed Oil Co., 262 U. S. 371;

Maple Floorings Manufacturers Association, et al., v. United States,

268 U. S. 563; Cement Manufacturers Protective Association, et al., v.

United States, 268 U. S. 588, and several others of like character?
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General Johnson. Senator, that is a pretty large order. I could

not tell you what those decisions were. I could not say whether I

am at variance with them or not.'

Senator King. In view of your definition of what was interstate

I thought perhaps it would not be unfair to call your attention to these

cases and ask you whether you were familiar with them.

General Johnson. I suppose I am familiar with them. I do not

recognize them by title or citation.

However, I will say this: I very well know that much of the lan-

guage of the Supreme Court is against the position I took, but I do

believe in view of the revelations of the last 2 or 3 years that the

Supreme Court will say that yesterday things which did not affect

interstate commerce today do affect interstate commerce.

Senator King. Are you in favor of the provision which is found in

this bill before us, if I interpret it correctly, which practically repeals

or makes noneffective the antitrust laws, and certainly subordinates

the Federal Trade Commission to the code, or to the provisions of the

law and to the provisions of the codes which may be adopted and

which may be approved by the President?

General Johnson. Senator, I am not familiar with the language of

that bill, but I can answer your question, I think, otherwise. I am

not in favor of any relaxation of the antitrust law except that where

the Government itself decides that a certain act, although it other-

wise might be called a combination in restraint of trade, is in the

public interest, and that the Government may license that act con-

tingent on whatever conditions it decides to apply, and that any

violation of those conditions incidentally brings mto full vigor and

effect the antitrust laws on that act.

Further, I want to say that I realize in reading this that I have not

covered all the points thoroughly, and since I prepared this in the

last 48 hours, I know it is very ineptly presented.

There seems to be an inherent criticism of the Federal Trade Com-

mission in my testimony. I do not mean to do that. I do not mean

to criticize the Federal Trade Commission. I think it is a wonderful

body and has done wonderful work. But I think we have got to

define these limits, and that within that field after they have been

defined that the antitrust field ought to be even strengthened.

Senator King. You said the Government should decide. What

agency of the Government should decide whether it was fair practice

or whether it was a violation of the Sherman antitrust law? Do you

think a court should, or did you have in mind some administrative

body?

General Johnson. Yes; I had in mind the continuance of some body

such as N. R. A., which you gentlemen might decide in your wisdom

to set up.

Senator King. Then, if I understand you, you would give to that

organization that power subject, of course, to the review by the

courts?

General Johnson. That is correct.
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Senator King. The determination of whether certain conduct or

certain practices was and were in violation of personal rights, or of

the antitrust law, or of the provisions of the fair-trade practices as

they had been inaugurated and carried into effect by the Federal

Trade Commission?
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General Johnson. I tried to say that, yes, sir. I do not think

on ultimate rights you can take away or should take away from the

courts and put in the hands of an administrative body those decisions.

I think they have to do it in the first instance, as many other deci-

sions, but I think they always have to be finally decided by the courts

as to whether that body is exceeding its authority.

Senator King. As I understood your address, your statement this

morning, and it is very long, it covered many, many features, and I

am not complaining about it, and I think we are indebted to you for

such a comprehensive statement; do you not believe or, rather, did

you not convey the idea that there should be, aside from the admini-

strative organization, call it the N. R. A., or any other name that may

be applied to it, an agency rather disassociated from the N. R. A. or

that organization, and disassociated from the industry, and yet which

should be a sole appellate court, or court of appeals, to review any

important decision of the N. R. A. on any organization set-up before

it was put into effect, particularly if it had punitive provisionsâ€”I

use the word "punitive"â€”and as affecting the continuity of its

business rather than the technical term, where it implies a violation

of a criminal statute subject to punishment by imprisonment?

General Johnson. No, sir; I did not suggest a separate body in

respect to an administrative body, but in respect to labor provisions.

Senator King. Yes; I recall.

General Johnson. I also said I thought there should be a body set

up to hear complaints like the oppression of small enterprises, which

could be immediately heard, and where it was found that there had

been oppression in violation of the statute their decrees should be

accepted at face value by the administrative body and they should

correct that abuse.

Senator King. How would you prevent lock-outs and how would

you prevent strikes?

General Johnson. You cannot do it. I tried to make clear by

what I was saying that unless you have a vertical organization of

industry alongside a vertical organization of labor with a tribunal for

final appeal to a supreme body on labor disputes whose decision

would be accepted by both sides.

Senator King. Do you think there is any authority in the Federal

Government or State governments to deny to labor, individual labor,

or groups of labor, such as the Federation of Labor, the right to strike?

General Johnson. No, sir. But your question goes to something

that is very intrinsic in my recommendations, and I think is intrinsic

in N. I. R. A. Now those conditions are matters of an agreement.

I do not believe if the labor in an industry and the employers in an

industry agree that the trouble can be settled that they have lost

any substantiative rights, but have sustained their own substantive

rights.

Senator King. You think the power of the court might be called

into play to restrain a strike or lockout after an agreement had been

entered into?
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General Johnson. After the strike or lock-out and the body selected

was . agreed to by both sides, and a decision had been reached and

handed down; yes, but not otherwise.

Senator King. I suppose, General, perhaps it was a little exag-

gerated at the time, but do you remember saying in the newspapers
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that "N. R. A. is as dead as a dodo"? You did not quite mean that?

General Johnson. I sort of expected that. [Laughter.]

Senator King. You expected N. R. A. would be as dead as a dodo,

or that you would be asked that?

General Johnson. No; I expected the statement to be mentioned,

and I remember about that* the fact of the matter is that I was mis-

understood at the time, and I was in New York and told the press that

"The administration of N. R. A. is as dead as a dodo."

Senator King. Oh, yes.

General Johnson. And my belief of that is whenever you concede

an administrative function mto the hands of a board and tell it to

function as an administrative body the board cannot function entirely

satisfactorily, although I must say that after coming back and review-

ing the N. R. A. for the purposes of this testimony I have found that

there axe things which those people have done in ironing out a lot of

mistakes and errors which I left there which is very remarkable.

Senator King. Then you understand it is still alive and a quiescent

body, but perhaps needs changes?

General Johnson. I doubt whether under board administration

that N. R. A. can ever more than wiggle.

Senator King. Undoubtedly there were too many codes, were there

not, six or seven hundred codes? It is possible to commence admin-

istering that number of codes, six or seven hundred?

General Johnson. Senator, there is no question about that at all.

Senator King. You would eliminate a great many of the codes,

would you not?

General Johnson. I would by consolidation.

Senator King. You would by consolidation; yes.

General Johnson. I could go into an elaborate discussion on that

if you wanted to. I admit that as a fact.

Senator King. My recollection is I think we conferred together

a number of times after the law was passed?

General Johnson. Yes, sir.

Senator King. And during the early administration of it, and it was

your view that the codes should be limited in number far below the

number which have been attempted.

General Johnson. I sometimes think that if we had not done any

more than put in the President's Reemployment Agreement and then

keep that in effect and then limit these codes to probably not more

than 20 it would have been better administratively.

Senator King. Keeping in mind of course always the spirit, if not

the letter, of the minimum wages and hours and so forth?

General Johnson. In the President's Reemployment Agreement

96 percent of industry signed an agreement that they would respect

that. That was required by the law.

Senator King. If that had been carried out I think all of this

machinery would have been better, would it not, for the country and

the industry?
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General Johnson. I think it would. I think that was one of my

mistakes.

Senator King. We will assume all of us participated in that and

acquit you of it.

Senator Barklet. General, in the courts as a rule all proceedings
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are between two people, one on one side and one on the other, one

seeking a remedy of some kind against the other; to a large extent

that is true in the Federal Trade Commission here, some aggrieved

party bringing a complaint, some other party to right a wrong.

Whatever the decision may be either in the court or in the commis-

sion or any similar body it is technically binding only on the parties

to the proceedings, and while it may be binding in a moral sense on

everybody, m order to enforce that binding opinion you have got to

go into court and probably get an order of some sort to cease and

desist, or a judgment. Is there any way in an ordinary court pro-

ceeding, or in a proceeding before a commission between two parties

to bring about a sort of mass compliance with what are coming to be

recognized as fair practices, fair methods of competition, fair dealing

between industry and labor, and all the things that have been at-

tempted under the N. R. A. set-up?

General Johnson. Only if the Congress provides that as a result

of an individual complaint that a ruling or a commission shall be

admitted administratively from such a body as this, and then pro-

vides that an infringement of that will be an offense which will be

punishable, so that you have a penal sanction also could what you

suggest be done so far as I know.

I do think we have got to recognize we are up against a new propo-

sition. I mean if there is not anything in this, taking the whole

economic machine along the lines I tried to show, then there is not

anything that is new.

Senator Barklet. My question is not to be interpreted in any

way derogatory to the courts or the Federal Trade Commission,

which I helped to create.

General Johnson. I understand that.

Senator Barkley. But it seems to me we have got to recognize

that there must be an immediate and effective way where things can

be done so as to affect large masses of people in our industries, and

not have to do it piecemeal.

General Johnson. There is not any doubt about that.

But I think you have got some parallel in the difference between

our courts declaring that a law is constitutional and the system in

Mexico, which they call the right of empirio(?) before the last constitu-

tion, in which if you had a complaint you could go before the court and

it would say the law was valid as to you, but not anybody else. I

think we did blaze the way for that doctrine in our country. I

think you have got the answer to that in your tribunal if it is satisfac-

tory.

Senator King. General, if I understood you in reply to my friend,

notwithstanding agreements which may be entered into between

employees and employers as a result of voluntary action upon their

part, or as the result of some of the major coercive provisions of codes

you could not deny to either employers or employees under our form

of government an opportunity to resort to courts to determine his

rights.
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General Johnson. That is my belief.

Senator King. You cannot by law deprive a man of his constitu-

tional right to appeal to the courts where he thinks those rights,

personal, or individual, or property rights, to have been violated?

General Johnson. I do not think you can or I do not think you
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ought to.

Senator King. I do not think you ought to in a democratic form

of government.

General Johnson. That is right.

Senator King. You do not care how many agree to a voluntary line

of conduct coercively if later on they agree they bartered away too

much, as the law has been construed they have the right to appeal to

the courts to determine the validity of the agreement and whether or

not the terms have been made ethically, morally, and legally?

General Johnson. I have no question about that in my mind.

Senator King. You do not quarrel with that at all?

General Johnson. No.

The Chairman. General, may I ask you this question: You touched

upon it briefly. How you look upon tnis proposition, putting in this

law, if it should be continued, that where N. K. A. authorities had

found there were some unfair practices, or some cutting or prices

below the cost of production and so forth that destroyed fair compe-

tition, that that certificate be made to the Federal Trade Commission,

and immediately upon that certificate being received the Federal

Trade Commission might issue an order of cease and desist, and that

that order of ceasing and desisting should be operative pending the

more full investigation of the Federal Trade Commission and so on?

As I understand it now one of the troubles has been in the long in-

vestigation that might ensue from the Federal Trade Commission in

looking into the proposition and so on without the authority to imme-

diately issuing the order of ceasing and desisting.

General Johnson. Senator, I have thought about that suggestion.

I have given it a great deal of.thought. The more I think about it the

more I like it. I cannot find anything the matter with it. I think it

would be very direct and effective procedure. I think I have thought

enough about it to even recommend surely it should be one of the

provisions of any statute you might write.

The Chairman. Let me ask you about this P. R. A. That has

been some time ago. We had almost forgotten about it. That was

an order issued by the President following the enactment of the

N. R. A. pending the formulation of these codes, was it not?

General Johnson. Yes, sir.

The Chairman. And of what did the order consist?

General Johnson. It was not an order. It was a suggested agree-

ment under that clause of the act 4 (a) that permits the President to

enter into an agreement with an individual.

Under a code what he does is enter into an agreement with an

association. But he also can enter into an agreement with an indi-

vidual under this act.

It was an agreement, proposed by the President, that everybody

who signed it would immediately adopt certain maximum hours and

minimum wages, which were stated in the agreement, and that they

would comply with the provisions of section 7 (a) as individuals,

agreeing with the President as to collective bargaining, and that they
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would cooperate with other individuals as soon as possible to submit

codes of fair competition. And it was hardly anything else. That

was sent out broadcast, and the President made a radio appeal for

everybody to sign it. We backed that up with the "blue eagle."

Although I have been accused of originating a boycott there were 96
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percent of the employers who signed that, which accusation was not

very effective. Within 60 days we had industry under that agreement,

by their own spontaneous agreement with the President, which

everybody signed.

The Chairman. Do you believe that would be possible now?

General Johnson. You mean to go out and do that again?

The Chairman. Obtain the same results that were obtained at that

time.

General Johnson. Of course, that would be just conjecture. Yes;

I believe if the sentiment were built up there would be. I do not

think you could now under this confusion. But if a lot of the un-

certainties of this thing were first cleared up by a definition which

would remove any possibility of conflict between the Federal Trade

Commission and the N. R. A. as to what these practices were, I think

that would give all industry a great jolt. I think that would be worth

trying; yes. There are a lot of "ifs" to that.

Senator King. If agreements were entered into between the Presi-

dent of the United States upon the one hand and industry and repre-

sentatives of labor on the other do you not think there would be

somewhat of a disposition on the part of those entering into an agree-

ment to adhere to it more than those entering into codes?

General Johnson. I rather think so.

Senator King. They would respect the President as standing forth

as a sovereignty of the symbol of national power and authority?

General Johnson. I think this is true: We had no trouble with

agreements hardly. The big fault was with the service codes. There

is no question about that. Psychology was that there was a good

deal more respect for the agreement, which was more than a code

which merely a majority had agreed to.

Senator King. Many people in the codes believe that the codes were

rather superimposed upon them by large trade associations without

due regard to perhaps a large minority or at least a minority.

General Johnson. Senator, I do not think people thought that so

much, because I have, at least when I was there, attempted to give

everybody a day in court when these codes were submitted, and all

sides and every person interested had an opportunity to be heard and

register any objections and they were considered, and I did not hear

that when I left.

Senator King. You disagree with this statementâ€”I do not want

to put you two distinguished gentlemen in juxtapositionâ€”and I quote

from a statement made by Mr. Richberg, on August 28, 1934, over

the Columbia Broadcasting System network:

* * * The truth is that the codes have been written by hard-headed busi-

ness men, the chosen representatives of trade and industry; and that the contro-

versies developed in establishing and administering the codes have been seldom

controversies between industry and government, but usually controversies be-

tween majorities and minorities of business men who were conscientiously labor-

ing to protect their own interests and at the same time trying to accept a new

responsibility to the public interest.
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General Johnson. What is the date of that?

Senator King. August 28, 1934.

General Johnson. No; I am afraid I do not agree with that.

That was not my experience.

Senator King. Then another statement from a speech of Mr. Rich-
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berg over a network of the National Broadcasting Co. on September

5, 1934:

The Government did not itself attempt to write the new rules of the game.

It called upon the representatives of business to write their own rules, which the

Government would approve if they were really fair and in the public interest.

General Johnson. That is true. The law required groups or an

association of business to propose the codes, but it did not require us to

approve them, as I showed them in several cases here that I thought

were effective cases. Of course, there were places I have no doubt

in the world where some stuff was put over on the divisional and

deputy administrators. There is not any question about that. The

law requires that the codes be submitted by employers.

Senator King. You will recallâ€”I do not care to go further into that.

Is it not a fact that there was, however, a great deal of complaint

by minorities in industries, who claimed that large industries, large

units of an industry, rather dominated the activities, which resulted

in the codes?

General Johnson. Senator, I am giving you my own experience

only. Somebody else may have had a different one. There were

many apprehensions that certain provisions might bear heavily on

minorities of small enterprises. As I tried to say nere, I watched that

as closely as I could, because I was under fire mostly on that. I do

not think we should draw our final conclusion on what somebody

apprehended but what happened. Of those instances along that line

I know of almost none, and that is the literal truth.

Senator King. Would you disagree with this statement by Mr.

Richberg, made from his speech in September, September 19, 1934,

before the Advertising Club of Baltimore, Md.?

Probably the longest, most detailed regulatory code that has been written is the

Steel Code, with literally hundreds of pages of basic code and supplementary

regulations. It was written almost entirely by the industry. It is administered

with a minimum of public control. Its administration requires the expenditure

of $500,000 annually and a force of employees who, if established b}r the Govern-

ment, would be called a " bureaucracy. * * *

But if anyone desires to criticize the codes that have been written, and their

administration, as being enmeshed in red tape and establishing bureaucracies,

why in the name of honesty does he not criticize the business men who wrote the

codes and set up bureaucracies for their administration? The National Govern-

ment offered to industry an opportunity of self-government, and if the experi-

ment needs revision, the principal difficulty does not lie in persuading the Govern-

ment to do the job, but in persuading the business men of the country to simplify

these complicated mechanisms which they themselves devised.

General Johnson. I agree with part of that, and part of it I don't.

Senator King. Do you agree with this statement from a speech

made before the American Academy of Political and Social Science,

in Philadelphia, Pa., by Mr. Richberg, on December 7, 1934:

We asked trade and industry to write its own laws of fair play; and we are

willing to have many inconsistent, many unwise laws written in order to learn by

trial and error what was best.

General Johnson. Senator, I have tried to explain that the law

required the industries post their own costs. But we did not let them
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put in the codes anything they wanted to. Before we sent it over to

the President it was digested to the ultimate. Everybody that has a

kick was allowed to make that kickâ€”labor, the consumers, the small

consumer, and everybody along the line. We permitted no code until

after the most exhaustive survey as to whether or not the code as
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finally edited was consistent with the purpose of this act.

As I say, under as much of my administration as there was I know

things were put over, but I am saying what was the earnest and

sincere attempt of that administration. I do not believe it is fair to

say these industries wrote their own codes. I know they did not.

They proposed a code, but I know of no case where anybody proposed

a code that went out the way they wrote it.

The Chairman. General, may I ask a question in that connection?

What is your reaction to the suggestion if the codes are written

through representatives of these various sections, equitably chosen

and so forth, for industries and so on, both large and small, and

finally approved by the N. R. A., that in the administration of those

codes that it be done by Government agencies rather than the repre-

sentatives of the industries themselves?

General Johnson. I tried to say that it was my belief on that up

to the point of decision and action that they can plan, they can bring

in all the statistical information they want to, they can use persuasion

and that sort of thing, but up to the time where it comes to a price

schedule, or something like that, I think that should emanate from

the Government.

I think planning in industry can well be a function of industry, but

I tried while I was there to see to it, and I frequently stated that I do

not believe the Government should relinquish its punitive control or

pass on its responsibility to see that the purposes of this act are ful-

filled to any group outside of itself. There was a constant pressure of

people with the argument that we ought to just have an inside in-

dustrial and economic authority. I fought that all of the time. I do

not believe in it. I do not think we can ever release that supervisory

control.

The Chairman. Senator Wagner, if there is anything you desire

to ask the General you may do so at any time.

Senator Wagner. No, Mr. Chairman.

Senator King. I want to ask another question, General. I did not

quite understand your view with respect to this flexibility, and may I

be pardoned to directing your attention to the flexibility of price and

hours, et cetera, and may I premise it by stating that you appreciate

it as well as anybody, perhaps better than any of us sitting here at the

table, that we have a large country with diversified industries,

different climatic and other conditions, so that it would seem, applying

human rules to human conduct, that a standardization of every

industry with hours of labor and all such as that would be impossible

with such great diversity of interest such as we have with the geo-

graphical division. Did I understand you correctly to state that the

application of a uniform standard of wages and hours of labor would

be difficult, if not impossible and unwise, in view of these differences

to which I have so imperfectly alluded?

General Johnson. I think that it is impossible. I think you have

got to have your flexibility. I think you have got to judge each one
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on its own merits. But you cannot put a cast-iron rule over this

whole country. That is the subject in N. R. A. which caused greater

trouble than any other one subject. On the other hand, I think

there are degraded segments, which regardless of the mortality, the

Government has to move in regarding interstate control as to those
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things.

I think one of the most constructive things that could be done now

would be to set up some sort of a commission to decide on questions

of differentials. It was done piecemeal. We have now got the

picture. I will say that it has not been make properly yet.

There must be differentials, in view of the different territorial sec-

tions, territorial differentials between big and small enterprises, and

all those things have to be recognized.

They are there and you cannot make them not there by any fiat.

Senator King. I suppose I have had several hundred letters from

people in rural communities, and several from my friend's State of

Kentucky, indicating that any policy adopted ought not to tend to

the centralization of these big units of industry, such as in the gar-

ment trade in New York, Chicago, Detroit, or in Baltimore, and we

ought to try to diffuse industry and build up industry in these rural

â–

communities and urban communities, for the welfare of these people.

Do you believe in a plan whereby we can build up and maintain

industries in the remote parts of civilization?

General Johnson. Yes, Senator; if we know what we are talking

about.

Of course, the favorite diversion of the sweatshop operators is to

run out of a city and locate in a rural district, where they are not so

closely supervised. I would not have that condition. There is a

question where you should draw the line.

In general terms, I try to draw it this way: Where a number of

cities have industries that leave for the rural communities, obviously

for the purpose of exploiting labor, I do not stand for it. But we

cannot forget our economic structure has been built up under certain

economic conditions, in these cities, under climatic conditions, and

so forth, and you cannot go in and wreck it.

Senator King. You would not want to impose any impediments to

prevent the development of industries in the various States?

General Johnson. No, sir; certainly not.

Senator King. Recurring to the Federal Trade Commission, do you

not think it could be made, while it has been highly useful, very

beneficial; that its usefulness might be increased by prescribing, au-

thorizing the prescribing of someâ€”like the adoption of, recently, by

the wholesale druggists, who, as I understand it, in convention, at

which were present representatives of the Federal Trade Commission,

worked out, or, rather, submitted a large number of trade practices,

which I had the opportunity to read, which they affirmed to be fair,

and others which they affirmed to be unethical and unfair, and they

all assented to that, and while they did not receive, perhaps, the

absolute approval of the Federal Trade Commission, there was a

general feeling that those trade practices, if adhered to, would be

entirely proper and would absolve the trade from prosecution by the

Federal Trade Commission, or from investigation by the Federal

Trade Commission?

General Johnson. Senator, if you took the respective officials of the

N. R. A., and those of the Federal Trade Commission, and locked
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them in the same room, and said, "You guys don't come out of there

until you come to an agreement. Let us get this thing worked out."

I think they could come out with a definition which might be the same

definition of the powers of each, and you would have an ideal arrange-

ment, because you would have made them practically one, when it
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came to working together.

Senator King. Yes.

General Johnson. I think the functions of the Federal Trade Com-

mission are to enforce the provisions of any acts you write and to see

to it that they do not lapse over the restrictions you lay down, and

it becomes, then, a sort of an enforcement agency.

And this other agency, which I think you will have to have, because

the problem is great, becomes more of an administrative agency.

As to the definition on which there is to be checking, and the

principles, it ought to be the same, as to the principles and the policy.

Senator King. Mr. Chairman, in view of the statement made by

General Johnson, and I do not mean to say his statement is not in

accord with what is shown here on pages 101 and 102, of the Price and

Price Provisions in Codes, prepared for the hearing on price provisions

in codes of fair competition submitted by the National Recovery

Administration, and without taking time to read it, I will "ask that the

parts which are marked be inserted in the record at this point.

(The statement referred to is as follows:)

The excerpts referred to from volume entitled, "Prices and Price Provisions in

Codes", prepared for the hearing on price provisions of codes of fair competition,

January 9, 1935, National Recovery Administration, Washington, D. C., are as

follows:

FOREWORD

The fact that the prices of a great many commodities tend to be flexible has

Tecently acquired considerable prominence in public discussions. In a period of

rapid price changes price rigidity ought to be exceptional. Yet the prices not

â–

only of individual articles but even of whole groups of articles seem to be insensi-

tive to the economic stresses of the last few years. Portions reproduced here of

some of the price studies of the Research and Planning Division and other

agencies indicate some measure of this rigidity, and seem to hint that greater

productivity and employment would result if greater price flexibility were

attained.

The material presented has been collected from many sources as an aid in

â€¢discussion of price policies.

*******

Five hundred and sixty of the six hundred and seventy-seven codes have some

sort of provision relating to minimum prices and cost methods. Only 8 of these

have provisions which cover all 3 of the chief types included in this analysis,

that is, those prohibiting destructive price cutting, those providing for the estab-

lishment of minimum prices in cases of emergency, and those prohibiting sales

below cost. Only 12 have provisions prohibiting both destructive price cutting

and selling below cost; 66 have both a provisions for minimum prices in cases

of emergency and a prohibition of sales below cost, while 82 have provisions for

minimum prices in emergencies in conjunction with a prohibition of destructive

price cutting. Three hundred and fifteen codes, or a substantial majority of

those coming under the analysis as having some kind of provision relating to

minimum prices and cost methods, have only the provisions restricting sales

below cost. Six codes limit themselves to mere prohibitions against destructive

price cutting and 32 have provisions for minimum prices only in cases of

â€¢emergency.

In some groups of codes there is a high degree of consistency in the provisions.

In the textile goods, for example, of the 75 which have some provision relating to

minimum prices and cost methods, 54 have a prohibition against selling below

individual cost, with an accounting or cost-finding method to be specified by the

code authority. Similarly, in the Chemical Division, there are 31 codes in the
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industrial paper, paper products, and rubber groups, all of which save one have

nearly identical provisions. Again, in the 13 provisions found in the Construc-

tion Division 12 stipulate no selling below individual cost and all but one of these

have attached a cost-finding system set up by the code authority wuh adminis-

trative approval.
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*******

The high figures in the food codes are due largely to the fishery industry and

its supplementary codes. There are in fact 14 codes in this group containing

either a general statement prohibiting destructive price cutting and/or the pro-

vision found substantially in office memorandum 228, 8 of these in the Fishery

Industry Code and its 7 supplements. On the other hand, in the equipment

group, with its 158 codes, there is no concentration of the 42 codes containing

such provisions unless it be in the construction section of the fabricating indus-

tries subgroup, where 10 out of the 18 codes have such a provision.

Minimum prices in case of emergency only.â€”One hundred and eighty-seven

codes have some provision for establishing minimum prices in cases of emergency

and it is again in the food codes that the largest proportion are found, 44 percent.

However, there is no marked concentration into any particular class in this divi-

sion. The manufacturing and the equipment divisions also have a relatively

large proportion of such provisions, 43 and 39 percent, respectively. The most

marked concentration in the manufacturing group is in the fabricated materials

subgroup in which 10 out of the 15 codes have some such provision; in the small

hardware subgroup, where 10 out of the 13 have such a provision, and in the

metal treating subgroup, with 4 out of the 5. In the equipment division the con-

centration is most noticeable in the plant machinery subdivision, with 6 out of

9, and in the construction subdivision (in the fabricating subgroup) with 10 out

of 18.

Over 64 percent of the provisions relating to the establishment of minimum

prices in cases of emergency only are either exactly as set forth in office memoran-

dum of February 3, 1934 or closely patterned after it. According to this memo-

randum, the code authority, subject to National Recovery Administration approv-

al, determines when an emergency exists and establishes a minimum price based

on lowest reasonable cost. In the case of the equipment group, where the

greatest number of provisions occur, the percentage is higher, 79 percent. The

remainder correspond to office memorandum 228, with only few and minor

variations, Buch as that National Recovery Administration should declare the

emergency and establish the minimum price.

Power is given in 12 codes to the code authority, with or without approval of

National Recovery Administration, to establish minimum prices at any time, no

cost basis being provided.

Selling below cost.â€”Four hundred and three, or 59 percent of the 677 codes,

have a provision prohibiting sales below cost. In 78 percent of these, or in 315

codes, this is the only provision of any kind in the code relating to minimum

prices, but in 66 other codes it appears in conjunction with an emergency price

provision. With the exception of the public utilities group and the finance,

graphic arts, and amusements group, the relative number of codes in each group

which have a "no selling below cost" provision is remarkably uniform, running

from 52 percent to 65 percent. Of those 403 codes, 352 nondistribution codes

have a prohibition of selling below individual cost. Included in this number are

14 which also prohibit sales below a minimum cost set up for the industry and 16

additional prohibit sales below a minimum price established for the whole-

industry. Most commonly in connection with a minimum price for the entire

industry the specification is made that such minimum cost must be "reasonable."

In most of the nondistribution codes, or 82 percent, no elements of individual cost

are specified. Of the 87 cases in which they are, 54 codes specify "production

and other costs." Thirty-six distribution codes are also included in the above

403, and in these the cost is defined most commonly as invoice plus transportation.

Practically all of the codesâ€”all except 42â€”which prohibit selling below cost

also provide for the establishment of a cost-accounting, estimating, or finding

method. In 87 percent of these codes the method is to be determined by the

code authority with, in practically every instance, or 92 percent, the approval of

National Recovery Administration is required. In about one-fifth of the codes

carryingsuch provisions, members are permitted slight variations from the approved

accounting methods. Also in connection with the no sale below cost" provisions,

about one-sixth of the codes having such provisions require that cost data must

be submitted to the code authority or impartial agent upon request. Relatively

the greatest number of these appear in the chemical division, where one-half of the
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codes providing for no sales below cost have such a provision. A few codes*

totaling less than 10 percent of the total having "no sale below cost" provisions!

provide for investigation by the code authority or impartial agent either at any

time or in cases of violations or disputes only. The vast majority have no pro-

vision for cost filing (to be distinguished from pricing filing) or for cost investiga-
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tion.

In this connection it should be noted that in addition to those codes in which

accounting and cost-finding systems are established in connecting with "no selling

below cost" provisions, 126 codes call for the establishment of such systems but

without reference to their use as a basis for minimum prices.

Other than cost formulae specifically mentioned in codes, only 37 cost-estimating

or accounting systems have been approved by the National Recovery Adminis-

tration.

A large number of codes permit sweeping exemptions from all minimum price

provisions, chiefly to meet competition. Two hundred and sixty-seven codes, or

48 percent of the total having some minimum price provision, permit exceptions

to meet competition of other members although 111 of these 267 provide that only

the prices of competitors not selling below cost may be met. Seventy-eight

permit meeting the prices established by any competitor and a like number permit

meeting prices of lower-cost competitors. Some codes, 65 in all, also permit sell-

ing below cost to meet competition of certain specified and definitely competitive

products and/or of equivalent but nonindustry products. About one-half of

these latter exceptions, 31, are in addition to the aforementioned provisions per-

mitting sales below costs to meet competition. While most of the provisions

permitting the meeting of competition impose no conditions upon such selling

below cost, a few, 12, require that approval of the code authority be secured, and

a somewhat larger number, 36, that the code authority must be notified of all sales

below cost. A few codes set up other conditions.

Somewhat more common are the provisions permitting the selling below cost

or below minimum prices of substandard goods, so-called "distress merchandise",

or goods on special sale. Three hundred and twenty-three have such provisions,

two-thirds of which require that notice to the code authority be given in cases of

such sales, the other third require the approval of the code authority. This

â–

exception or exemption does not appear in any of the codes in the construction,

public utilities, finance, graphic arts and amusements, or professions divisions.

Amendments: It is of some interest to note that most of the amendments have

been in the textile division, six being incorporated in the codes to provide for

minimum price in case of emergency, one to prohibit destructive price cutti'ifr,

five to prohibit selling below individual cost, and three to provide for the use of cast

accounting or cost finding methods specified by the code authority with approval

of the Administrator. In the manufacturing division, four amendments have

been made to prohibit destructive price cutting and a like number to provide for

minimum prices in emergencies. In both the chemical division and the wholesale

and retail division, three amendments to provide for emergency minimum prices

have been made and in the former division three amendments prohibit sales below

individual cost. Two amendments in the food division contain a general mandate

against destructive price cutting. It may also be of some significance that 8 of

the 13 amendments prohibiting destructive price-cutting follow office memo-

randum 228-exactly while two of the others follow it with some variations, and

of the 19 amendments to make possible the setting of minimum prices in emer-

gencies, 13 followed that memorandum exactly, and three others followed it with

variations. There was a total of nine amendments prohibiting sales below indi-

vidual cost and of six to provide for cost accounting or cost-finding methods there

has been a number of diverse amendments providing for exceptions to minimum

prices, the greatest number of which are to permit meeting the price of a com-

petitor who is not selling below cost and to permit the sale of substandard or

distress goods.
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NEWSPAPER AND FARM JOURNAL EDITOR8

Does public opinion in your community favor the fixing of selling prices by the

Federal Government for factory products?

Replies

Percent
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Associated Business Papers, Inc. (Material from Washington Star, Jan. 6, 1933.)

American industry is against price-fixing by code. It might, however, favor

a code-controlled open-price plan.

These conclusions appear evident as a result of a cross section of business

opinion collected by the Associated Business Papers, Inc., which is sounding

sentiment with an "economic ballot", printed in 17 member magazines. A large

percentage of readers who voluntarily fill it out and mail it here are heads of

their own firms.

The price-control question on the ballot reads: "In your line of business do you

favor a plan for control of prices by a code provision establishing price-fixing?

By a code provision establishing an open-price plan?" Definite price-fixing, thus

far, has been voted down in the ratio of 4 to 1. In the steel industry alone, the

total vote received up to today was 101 against price-fixing and 31 for it. Every

other industrial group, however, registered heavier proportions on the "no" side.

The oil industry was negative by a ratio of 11 to 3; show producers and retailers,

13 to 2; machinery producers, 6 to 2; hardware manufacturers and producers,

38 to 10; meat packers, 8 to 2; hotel and restaurant men, 4 to 1, and so on down

the line.

On the question of code-controlled open-price plan, the division of opinion was

50-50. Paint manufacturers favored it 3 to 2; foundrymen, 5 to 3; oil refiners

and distributors, 8 to 5, and hardware retailers, 19 to 14, but they were out

voted by other trades. Meat packers were nearly 8 to 1 against it, the shoe

industry, 9 to 6; steel makers, 6 to 5; bakeries and chemical plants, 50 to 50;

machine shops, 5 to 2, and hotels and restaurants, 4 to 3.

Senator Connally. Mr. Chairman, may I ask a question?

The Chairman. Yes, Senator Connally.

Senator Connally. Under your view as to intrastate and inter-

state commerce, as expressed a while ago, even that extreme construc-

tion would not embrace these service codes, would it?

General Johnson. No, Senator, because I do not think as a matter

of fact, the operation Â«of a service code should have any real industrial

value in an industry which is not buying anything or selling anything,

but is just engaged in hiring men.

Senator Connally. Exactly.

General Johnson. Not by any stretch of the imagination can you

bring that into a definition. There might be a few of them that affect

the commerce in the States, of course, in some cases.

Senator Connally. Therefore, they ought to be left out of the

codes, do you think?

General Johnson. I think so.

Of course, the argument is made against that, made by my friends

in labor, which is that the unemployment in labor will burden Congress,

and therefore an attempt ought to be made to enforce hours and wage

conditions, because they affect interstate commerce.

Senator Connally. Yes, but the statute itself says labor is not a

commodity.
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General Johnson. I know it says that, but it seems to me they said

it in order to avoid complications in labor, and wanted to justify and

wanted to permit.'

Senator Connallt. For instance, dyeing and cleaning, and barber

shops, and repairs of automobiles in garages, hotels, and things of
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that sort; they are not really interstate commerce.

General Johnson. It does not seem to me you can apply any defi-

nition to that, because they do not really affect interstate commerce.

Senator Connallt. Certainly not. If they do not affect inter-

state commerce, we have no real power over them, do we?

General Johnson. I do not think so, except that they can agree

among themselves, or we may help them to arrive at agreement.

Senator Connally. If they should agree, that would be a different

matter.

General Johnson. Senator Connally, that is my opinion. There is

very important opinion against that; I must admit that.

There is something that we have had a demonstration of here,

which is that a vast unemployment does burden the Congress.

Senator Connally. Oh, to be sure. There would not have been

any N. R. A. if it had not.

General Johnson. For two urgent reasons; one is the logic of it,

which is that you cannot, and we found in practice that you really

cannot enforce one of these codes as a code unless there is a pretty

strong national trade organization.

If vou have a national code, and it has no influence with its own

members, you are just all over the lot; you cannot get any agreement

between any two in any one town, or all of them in one town to agree

with those that are located in another town.

Senator Connally. But, say, here is a little garage, out in the

country, which pays no rent to speak of, and a fellow has a store in

connection with it; the man in town pays high rent, pays high wages

for employees, and of course he has to charge high rates, and you

could cot very easily, with any accuracy, standardize that kind of

service, could you?

General Johnson. We tried every way we could think of, and I

think there was more time spent on that than nay other one thing.

I think everybody extended themselves, as far as they could.

The fact is, the whole attempt at enforcement was a complete

failure, all along the line.

Senator King. General, I want to read you a line or two from your

article in the Saturday Evening Post, which we all read with very

great pleasure.

The Chairman. You will endorse that, General?

General Johnson. I do not know about the pleasure. [Laughter.]

Senator King. That is, we read it.

The antitrust acts prohibit combinations

I am reading from page 73, of the issue of January 1935â€”

in restraint of trade, but the National Industrial Recovery Act specifically pro-

hibitsâ€”National Industrial Recovery Act specifically permits such combinations

with Government sanction and supervision. There is not one single code that

is not a combination in restraint of trade, and if codes are not permitted so to

restrain trade, then the National Industrial Recovery Act should be repealed

tomorrow. It does not mean a thing.
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General Johnson. I still stick to that. I think that is absolutely

true.

Senator Kino. In the next column, another column, another sen-

ence:

Of course, price control can be used as a weapon of monopoly. It has fre-
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quently been so used, and that use of it was the very reason for the antitrust acts

themselves.

General Johnson. That is correct.

Senator Barklet. Those things are so good, why not put the whole

speech in the record?

Senator King. You may do it if you wish. It is not a speech. It

may be copyrighted.

Senator Barkley. The whole article ought to go in, General John-

son.

General Johnson. If you want to take it, I have got a book, too,

Senator. [Laughter.]

Senator King. I read from another article of the Saturday Evening

Post of January 26, 1935. I would rather read the book than this.

General Johnson. I am thinking of a biblical expression, about

"O, my enemies should write a book." I do not know what is coming.

[Laughter.]

Senator King (reading):

I must call attention here to another fundamental of National Recovery Admin-

istration. In view of an uninterrupted course of Supreme Court decisions, we did

not believe anybody could write the labor provisions of that bill into substantive

law to be enforced by pains and penalties. Like the draft act, the whole law is

written to depend on popular support, rather than on statutory complusion.

That is the very basis of National Industrial Recovery Act and National Recovery

Administration. It is what is being forgotten today. It must not be forgotten

unless National Recovery Administration is to fail. Those provisions can no

more be constitutionally included in this act now than they could then, and even

jf they could, they would be even more futile now than then.

You assent to that, still, do you?

General Johnson. Yes, sir; I do.

Senator Connally. General, is it your theory of the subject with

reference to the antitrust laws and restraints of trade, that they

ought to be read into the famous rule of reason, so long as a restraint

of trade exists? If an action is held to be a restraint of trade, that

does not leave open in full plan all the processes of competition. But,

so long as that regulation is not an unreasonable one and harmful to

the public interest, your idea is it should be permitted under the

code?

General Johnson. I would not like to go to that general explanation.

As I recall, antitrust laws, consolidations, and conspiracies in restraint

of trade, and every combination, I do not know of any that does not

restrain trade, and I think the industry in the industrial act preda-

torially merged the provisions of the antitrust law.

Senator Connally. I certainly do, as to those things approved by

the President.

General Johnson. Yes; as to those things approved by the Presi-

dent, and the Congress placed on the President certain limitations.

But it was within the power of Congress, as to the supporting of

certain monopolistic enterprises, and I think there should have been

a sanction of two acts. I think it is the opinion of the Federal Trade
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Commission that nearly every code is at least a suspect and should

not, therefore, be permitted.

Senator Connally. Would not any agreement with a labor union

to raise wages be a restraint of trade?

General Johnson. That is what I am talking about.
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Senator Connally. Would not that be lawful unless it was un-

reasonable and harmful to the public interest, and ought not to be

permitted?

General Johnson. Of course, I think this goes a little further with

the statute.

Senator Connally. Of course, the statute specifically permits any-

thing under the present law, which is specifically suspended under

the antitrust law.

General Johnson. Yes; I think that is true.

Senator Connally. I think this ought to go in the new act.

Senator Barkley. Under the conditions under which this law was

enacted, wo had reached a point where we had to recognize, had we

not, that there are some restraints of some trades that are not harmful

to the public?

General Johnson. I tried to make that point in the beginning.

I thought we had reached a point of unlimited competition without

any Government supervision at all, except governmental mandates

by statute, and that it must, therefore, be left free.

Senator Barkley. Take the coal industry, which was vastly over-

developed during the war, with an excessive capacity, and ever since

a number of miners who cannot get employment, and of course any

sort of production limitation would technically be a violation of the

antitrust laws, and those who entered into it would probably be

justified in fearing some department of the Government, which might

immediately pounce upon them for a techincal violation by entering

into an agreement to reduce or curtail production, which would not

be harmful to the public, but which would be helpful to the public,

helpful to the industry, and those who mine coal, and you could not

induce men to come into that voluntary organization if they were

keeping one eye open on the Department of Justice or some other

department, for fear they would be prosecuted for a technical viola-

tion of the antitrust laws.

General Johnson. We have just had that case of a steel company

which is under the code and under the processes of the Federal Trade

Commission, and even the code is on trial. That is the point I made

in saying we did not have sufficient agreement between these two-

bodies as to what should be done. They should not be operated in

opposition to each other. They ought to be operated jointly.

Senator Barkley. There has been a great deal of criticism which

we have all shared, that too many people were drawn out of the

industry to Washington to enforce the codes, and to become officials

of the code authorities, or of the N. R. A.

But, under the codes which existed, was there any adequate body

of trained men, anywhere, not involved in the industries, who could

have been drawn to Washington, and depended upon to write the

codes and enforce the codes, without any fair knowledge of codes?

General Johnson. Senator, you put your finger on the whole point

in the matter. No matter how good and loyal the employees are, if.

they are not typical, you are going to have great difficulty.
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We started out on June 15 with four or five people who had been

bootlegged in and who were trying to help, started with nobody; in

2 or 3 months had to have 2,000 employees with no selection at all.

It was very difficult to find anybody who was equipped for this work.

The whole thing was new, and was not simple. It was not like a lot

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:41 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

of kids organizing a Phi Beta Kappa, because it was simple. You

coidd not do that because it involved most of industry, and required

some study and conference on policy. Whether it was in code author-

ities, in N. R. A. itself, or out in the codes, you just did not have

people to do it. I think the condition is remedied now. I think they

are getting some experts in N. R. A.

But, at first, everybody was stumbling around, including maybe

myself as the worst stumbler.

Senator Barkley. Do you think a body of men who are attached

to industries in which they got their training has been built up now

to risk the handling of the situation or the enforcement by Govern-

ment employees without regard to voluntary code authorities that

now exist, drawn from the industries?

General Johnson. I hate to answer that question, absolutely.

I do think that an enormous amount of training has gone on, and

I think some other very efficient people have been developed.

In order for a man to do that job perfectly, he has got to have a

good deal of knowledge of the industry, yet he must not have any

tie-back to it, or think aboiit leaving it to go back to a job in the

industry, and whether he is nfluenced or not, people think he is, and

that is the difficulty in trying to get that kind of a man, even after

this administration going this far, and that is the great question of

N. R. A., as to whether or not the job is too big for human minds to

attempt. That is the running of the economic structure of the

United States.

I understood you to say, whether or not we had developed; I do

not think completely, but I think we are on the way to doing it.

Senator King. I nave before me statements which have been pre-

pared, based on the reports of the Labor Department, as to statistics

showing in substantially all of the important industries all of the

pay rolls, the employment, the profits, and so on, from every year

from 1923 up to and including 1934.

May I say, generally, that they show a very much larger pay roll

and a very much larger employment in those years up to 1929, and,

in many instances, up to 1930, very much larger than 1934.

I suppose you concede that, do you not, General?

General Johnson. Yes.

Of course, in the first place I do not believe in those unemploy-

ment figures, but I think they are pretty good indicators of the trends.

With vast unemployment in this country in 1929,1 think perhaps as

much as 3,000,000 people, but we do not come to the depths of unem-

ployment in 1929 or 1930; that we achieved right after that, as these

charts show.

People tried to hold on to their employees pretty faithfully when the

depression first came. You can recall there for quite a little period

we had that share-the-work movement, which went pretty generally

all over the country, in part by Government persuasion but mostly by

people who did it themselves, and they checked pretty generally the

employment until things began to get terribly bad in 1932, and then

got the worst.
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Senator King. In 1924, 1925, 1926, 1927, and 1928 the employ-

ment was very much greater and the pay rolls very much larger than

in 1924.

General Johnson. I am just speaking from my memory, but it is

my recollection that there was a decline in employment, even on those
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figures, beginning, oh, I should say, about in 1924, in the number of

people employed in the manufacturing industries, going right through

the period of boom and excessive production.

Senator King. A hasty examination of the records does not quite

corroborate that. We are going to have an abstract of them put in

the record.

General Johnson. I am talking about manufacturing figures.

Senator La Follette. Senator King, you were not here when Mr.

Hinrichs, Chief Economist of the Bureau of Labor Statistics testified,

and he testified, so far as those figures for 1933 and 1934 are con-

cerned, that they are not comparable with the figures submitted by

N. R. A., because they have not been submitted to and verified by

the census, and so far as he was concerned he said he would disregard

the figures of 1933 and 1934 for that reason.

Senator King. He is giving an example. I think that corroborates

the inference I have drawn.

General Johnson. I think the most constructive thing lately was

made in the press yesterday, which was a statement that we are

going to have a census of unemployment. We do not know anything

about unemployment.

Senator Barkley. Did they say that was a destructive statement?

General Johnson. Constructive.

Senator Barkley. I imagine it was.

Senator Gore. General, you may have discussed the question I

am going to submit, and if you have, I do not want to trouble you to

answer it.

But there is one section in the bill that undertakes to declare that a

number of industries, including oil, for instance, as public utilities,

which have not heretofore been regarded or treated as public utilities,

and it declares they are affected with the public interest. Do you

think that is advisable?

General Johnson. I am not familiar with that bill, Senator.

You say they are being declared as being public utilities?

Senator Gore. That is in this bill?

General Johnson. I have not seen that bill, except I have seen the

outside of it.

What you are asking me is, What I believe coal and oil should be

declared public utilities?

Senator Gore. Yes.

General Johnson. I do not think it is necessary to do it. I think

you can regulate them without that declaration, for reasons I have

stated, and I do not see any further object for making them public

utilities. I do not think it makes much difference. I think you have

got to regulate them ultimately.

Senator Gore. The question was, whether a business is affected

with a public interest was a question of fact or was a question of law.

In fact

General Johnson (interposing). Senator, may I interrupt you a

minute?
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Senator Gore. Yes.

General Johnson. I mean, if people are using terms, when you say

public utility to mean a business affected by the public interest, then

I think there is hardly a large business in this country that is not

affected by the public interest, as demonstrated in the last 3 or 4

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:41 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Jears. I think the case you have in mind, of Nebbia v. New York,

ardly goes that distance.

Senator Gore. The Supreme Court held that the question, whether

a business was a business affected by the public interest was a question

of fact and not a question of law.

One other question: The existing law, I believe, contains this

phrase:

To promote the equalization of the productive capacity.

Tne language appears in the bill:

To promote the effective utilization of the productive and distributive capacity.

I do not know whether there is any special significance to the word,

"effective", but this undertakes to extend the law to distributive

capacity as well as productive capacity. Do you think that is

desirable?

General Johnson. Yes, sir; I do.

Senator Gore: Do you think that would invade the jurisdiction

of the Interstate Commerce Commission and the Communications

Commission?

General Johnson. You mean as to pipe lines?

Senator Gore. I take this to be general. It is not qualified.

The word "distributive" is used in its generic sense, just like

"productive capacity" is named in the present law.

General Johnson. Senator, I did discuss the matter you mentioned,

I am perfectly willing to go through it again, though.

Senator Gore. I would not care to have you do that, General.

General Johnson. I said this: I believe our experience has shown,

in N. R. A. and during the depression, that any act of manufacture,

transportation, distribution, or sale which as a matter of fact ob-

viously and substantially affected commerce among the States, or

with another State, should be defined by the Congress as to be within

the regulatory power of Congress under the commerce clause, which,

I submit, is a blanket answer to all of the questions you asked me.

Senator Gore. There is one other phrase in this act;

Nothing in the act shall be construed to limit the power of the N. R. A. author-

ity to render decision, judgment, and decrees, and so forth, consistent with this,

act."

Now, that would seem to impinge upon the authority of the Federal

Trade Commission. It relates, as I say, to the Federal Trade Com-

mission. Nothing shall limit the power of the Federal Trade Com-

mission to render judgments, decrees, and so forth, consistent with

this act. Are you famfliar with that?

General Johnson. I am not; but I think I see what you are shoot-

ing at.

Senator Gore. What do you think the point is?

General Johnson. I think the point is to impose upon the Federal

Trade Commission the interpretations of what N. R. A. means, to

make those interpretations comport with what the Federal Trade

Commission and the antitrust laws mean.
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Senator Gore. It seems like, running through this bill, that is the pur-

pose and that may be the desired object on the part of those in favor

of it, to bring both productive and distributive capacities under the

surveillance of this N. R. A. authority. This will include, as well,

distributing and productive capacities of the industries of the country,

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:41 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

and limiting the powers of the Federal Trade Commission to deciding

questions under the existing law, but requiring it to conform to this

â€¢particular act. This makes it in a sense a code itself, and the Federal

Trade Commission rather an interpreter of this act, and subjecting

to the control of the N. R. A. authorities both the productive and

distributive capacities of the country, adding to that the declaration

that all these different industries are declared affected with public

interest. It looks like the point is to concentrate in this one authority

a sort of power and supervision or a regulatory authority over all the

industries in productive and distributive capacities in intrastate busi-

nesses which never before have been supposed to be affected with

a public interest.

General Johnson. As I say, I am not familiar with the language

which you are talking about.

Senator Gore. Yes.

General Johnson. But I have expressed myself as to what I think

should be done.

Senator Gore. Yes.

Senator La Follette. General, yesterday afternoon, the members

of the committee who did not go to the ball game heard the testimony

of Mr. Perkins, of York, Pa. Are you familiar with that case, and,

if so, would you care to make any statement or comment about it?

General Johnson. I am familiar with the case as I have read the

developments of it in the newspapers, as it arose while I was still

there, and I have commented upon the general rule. I think Mr.

Perkins' case, unless I am mistaken, rests upon the fact that he

wanted to pay wages in a little battery company, very much below

the minimum wages that were set by the code. I think the minimum

wages set by the code are low enough, and I believe, harsh as it may

seem, and what the President said was that he believes that any

business that depended for its existence on paying less than a living

wage had no right to exist in this country. That was the mandate

that I received and followed in executing N. R. A., and I believe in it.

I do not think that we can permit the minimum wage provisions to

be sapped away by the hard cases that come up.

If there is more in that case than what I have said, then perhaps

my answer is not responsive, but that is what I think.

Senator La Follette. He admitted that it was the most celebrated

case that had come up since the N. R. A. was passed, and said that

he had spent 18 days in jail because he could not make bail, and then

he testified that he had volunteer counsel consisting of John W. Davis,

Newton D. Baker, the president of the Pennsylvania Bar Association,

and former Senator Reed, of Pennsylvania.

General Johnson. They could have chipped in and paid the bail,

I should think. [Laughter.]

Senator La Follette. And James A. Reed of Missouri was also

in the case. And Mr. Perkins said that his attorneys decided that

he should not take the stand, and they offered no defense. I was

wondering if you had any information concerning the activities of

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 2505

the Legal Division in connection with this case, if they took any part

in it?

General Johnson. Well, sir, I have not checked on that, and, of

course, I have not been near N. K. A. since last October.

Senator La Follette. I assumed you were there at the time this
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case came up.

General Johnson. I can get the answer to the question for you,

because the general counsel of N. R. A. is sitting right here.

Mr. Blackwell Smith. We did not engage in any special procedure

there. It was a routine case so far as we were concerned, and it

became important only because of the publicity that was given to

it by those that were mentioned yesterday.

Senator Barkley. Did the testimony yesterdayâ€”I happened to be

at the ball game and did not hear itâ€”â€”

[Laughter.]

Senator Barkley. But did the testimony yesterday show that

while this man was claiming that he had to go to jail for 18 days

before he could get bail, that his concern, according to Dun & Brad-

street, was worth a half a million dollars?

Senator La Follette. No; I think the statement was that Dun &

Bradstreet gave him a rating of $17,500, but he claimed that that was

not true; that it was only $5,000.

General Johnson. I recall the case when it first came up in connec-

tion with negotiations of the code, and very strong representations

were made, and I do not believe that he is a wealthy man, and I do

not believe the company is a very prosperous company. That part

of his statement is correct. But this element comes into it, whether

a man, just because he does not want to pay the code wage, shall come

in under this little fellow manner and get out of paying the code

wages. If there is a case that involves a regional exemption, it would

be something that would be investigated, and after a study of the

situation, a special exemption might be granted, but if it was a direct

challenge on the question of minimum wages, as I believe this was,

I do not believe in that, because the whole basis is that you are going

to take human labor out of competition to the extent that you provide

for minimum wages under a code.

Senator Kino. I am not familiar with the case, and I do not remem-

ber having read anything about it

Senator Gore. Were you at the ball game?

Senator King. I was not at the hearing. [Laughter.]

Senator Gore. If you claim privilege, all right.

Senator King. I assume that the defense wasâ€”and Mr. Smith can

advise me if my assumption is inaccurate, that it was purely intra-

state. He had run a little battery station, was it not?

General Johnson. A manufacturer of storage batteries.

Senator King. I assume that he contended that it was purely

intrastate.

General Johnson. That may have been one of the contentions,

but I rather imagine on account of the spectacular aspects of the

case, that it is an attempt to bring up the very things we are talking

about today. Not the question oi interstate and intrastate,

k The Chairman. If there are no further questions

119782â€”35â€”PT 6 47
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Senator Barkley. Let me ask you, General, if you can in a word

or two or in a sentence or two state what you think would hapepn

if Congress should decline or fail to extend N. R. A.? What would

the results be?

General Johnson. I think you would have the results of complete
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chaos, and one of the things that I think leaves this Committee

a little bit blind is that employees, not the people wbo are repre-

sented by organizations, but just the ordinary clerk and working

man and hotel porters, all over this country, have had a day off for

the first time in their lives, and they have had their hours reduced,

and they come to me in every place I go to, in every part of the coun-

try and they say "What is going on?" "Are we going to lose this?"

I think you are going to hear from a great big silent pool of millions

and millions of people who think this act has done them good and do

not want it to be taken away. They are not employers, but the

people for whom the benefit of this act was devised, and I think it

would be a very, very bad situation.

Senator King. Is that statement not a little inconsistent with the

statement I understood that you made that the N. R. A. was dead?

General Johnson. I said the administration of the N. R. A. was

dead, and I tried to make that clear.

Senator King. Mr. Chairman, I desire to insert in the record with-

out stopping to read it, a number of pages from this recent publication

of a review of the N. R. A. by the Brookings Institution, and especially

the conclusions drawn, and certain pages in regard to price fixing and

the administration, and so forth.

The Chairman. You have them marked?

Senator King. Yes, quite a number of pages. I would like to

have them inserted in the record.

The Chairman. Without objection, it will be done.

(The same will be found at the conclusion of the day's proceedings.)

Senator Barkley. Will we have the right to insert in the record

anything else that we find in the Brookings Institution report that

coincides with our views?

The Chairman. I think that should be put in also.

Senator King. I do not think you will find anything.

The Chairman. I have a communication here from Mr. Rosen-

blatt relative to the testimony of Mr. John P. Davis, which he

desires to have put in the record, and without objection, it will be

inserted.

(The communication referred to is as follows:)

National Recovery Administration,

Washington, D. C, April 17, 1935.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

United States Senate, Washington, D. C.

My Dear Senator Harrison: In his testimony before the Senate Finance

Committee on Tuesday April 16, John P. Davis, representing the National

Association for the Advancement of Colored People and the so-called "Joint

Committee for Industrial Recovery," charged that the writer, Sol. A. Rosen-

blatt, had shown discrimination against the colored workers of the South and that

the Compliance Division of N. R. A. had taken an attitude of discrimination

against allegedly underpaid colored workers in the special instance of the Maid-

well Garment Company Case of Forest City, Ark.

These charges and implications I flatly and unreservedly deny. The record

of the case shows that Mr. Davis's testimony was inaccurate in important partic-
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ulars as to the activities of the various offices of the N. R. A. Compliance Divi-

sion and was not candid in that he neglected to mention the action that immedi-

ately followed his first interview with me and his later interview on April 12.

I knew nothing whatever of the case against the Maidwell Co. until Mr. Davis

visited me in my office on April 1, 1935. Immediately after he left my office, I
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called for a complete report on the Maidwell Garment co. That report (exhibit-

A, attached) was sent to my office on April 3.

On receiving the report, I was advised that the Industrial Appeals Board of-

the National Recovery Administration had started an investigation of its own.

This I confirmed with J. H. Ward, assistant chief of the compliance division and

satisfied myself that the entire case was being handled in a proper manner.

Following a second talk with Mr. Davis, I directed that the Little Rock, Ark.

compliance office should be informed of charges Mr. Davis had made with respect

to the examination of the employees of this garment company and at my direc-

tion the following wire was sent to Little Rock:

Brook Hays,

Labor Compliance Officer, Little Rock, Ark.:

Re Maidwell Garment investigation charges made, you are taking testimony

of employees in presence of Ash and Mass. You are to follow regular compliance,

procedure in not disclosing names of complainants. Testimony of employees

must not be taken in presence of respondent or his attorney.

L. J. Martin,

Chief Compliance Division.

I further directed that this wire be sent for me to Mr. Hays at Little Rock

(eopv attached):

"Rosenblatt requests absolutely no deviation from normal procedure in Maid'

well investigation.

"J. H. Ward,

"Assistant Chief Compliance Division."

The attached report (exhibit A) is conclusive answer to the charges made by

Mr. Davis with respect to the attitude of N. R. A. toward the former workers

in this factory, and corrects the numerous inaccuracies of date, inaccuracies of

statement with respect to the various actions taken by the compliance division,

and I submit this report, with the attached exhibits, with the request that it

may be entered into the record of the hearings before the Senate Finance Com-

mittee.

Sincerely,

Sol A. Rosenblatt,

Compliance and Enforcement Director.

Exhibit "A"

memorandum

April 3, 1935.

To: Mr. Sol A. Roseublatt, Compliance and Enforcement Director.

From: L. H. Martin, Chief Compliance Division.

Subject: Maidwell Garment Co. case.

The Maidwell Garment Co. case has been handled by the regional office in

Dallas and the State office in Little Rock, Ark. However, I will give you a

report on this case as I have gathered it from the various members of the com-

pliance staff who have worked on it.

The respondent is a member of the cotton garment industry. It is a cor-

poration located in Forrest City, Ark. The principal stockholders are Ed Ash,

his wife and his nephew. Wo have no definite information as to the size of the

plant, but we believe the number of employees is between 150 and 200.

I am informed that the respondent petitioned for an exception from the Cot-

ton Garment Code late in 1933. Ed Ash, the principal stockholder in the com-

pany, made a trip to New York to discuss his petition with the Cotton Garment

Code Authority. This petition was denied by the Cotton Garment Code Au-

thority and Mr. Ash closed the greater part of his plant early in 1934. When

this plant was closed, vigorous protests in the form of telegrams were made to

the President and General Johnson by citizens of Forrest City, Ark. Because

of these protests, a special investigator from Washington was sent to For est

City to report on conditions there. This investiftator renorted that. Mr. Ash
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had worked out a method whereby he could make a higher-priced garment and

pay code wages. The plant was then reopened for full operation and I under-

stand that many of the colored women, who had formerly been employed, were

not put back to work.

In February of 1934 Mr. John Davis, executive secretary of the Joint Com-

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:41 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

mittee on National Recovery, came into the Compliance Division in Washington

and stated that complaints alleging violation of the Cotton Garment Code by this

respondent had been filed with his committee. Mr. Davis claimed that colored

employees then working for the company were not being paid code wages and

that code wages had not been paid during December of 1933 and January of 1934.

The Little Rock office was informed of the complaints and asked to make a com-

plete investigation.

While this investigation was being made, Ed Ash went to Europe where he

stayed for several months. The Little Rock office completed its investigation,

after many delays caused by Mr. Ash's absence, and found that $115 in back

wages were due the employees of the company. Mr. Ash, on his return, agreed to

pay the $115 to his employees.

Following a report of the settlement which the Arkansas office proposed to

make, the Compliance Division instructed that office to make a more complete

examination of respondent's records for the period of December 1933 and January

1934.

At this time respondent refused access to his records and a representative of the

Arkansas office, in order to obtain information as to the pay roll during that

period, interviewed a group of persons who claimed to have been employed by

respondent at that time. On the basis of the claims made by these alleged former

employees, the Arkansas office determined that the amount of restitution due

amounted to approximately $4,000.

The respondent absolutely refused to make restitution in accordance with the

figures compiled by the Arkansas office and that office was, therefore, instructed to

transmit the case to the Dallas regional office as an unadjusted case where proper

hearing and a full investigation of the facts with all parties could be had. The

case was received in the Dallas office on January 28, 1935.

A hearing on the case was held before the regional council on March 12. The

council found that the respondent had been a flagrant violator for some time and

recommended to the regional director that he require the respondent to surrender

all "blue eagle" insignia and further recommended that the case be referred to

the litigation division, with a recommendation that litigation proceedings be

instituted at once.

It happened that on the day of the hearing, Regional Director Tutt was not in

the office on account of illness and Administrative Assistant Smith was taking

care of his duties. The recommendation of the council was approved by Mr.

Smith and the respondent was notified that the "blue eagle" would be removed

and labels withheld in 5 days because of the finding of violation. On March 14,

2 days following the hearing, Mr. Smith went to San Antonio to fill an engage-

ment which Mr. Tutt was unable to fill because of his illness. During Mr.

Smith's absence from the office, Mr. Keebler, the regional attorney, was advised

by the respondent's attorney of respondent's intention to institute injunction

proceedings against Regional Director Tutt, et al. Mr. Keebler discussed the

case with the assistant litigation attorney and the chairman of the compliance

council and all agreed that litigation proceedings should be instituted at once.

Mr. Keebler called Mr. Tutt at his home and told him of their recommendation of

this case.

Mr. Tutt stated that he knew nothing of the case and would have to rely on

their judgment, since he had been away from the office on account of illness.

Therefore, the case was taken over by the litigation division.

On March 14, during Mr. Smith's absence, Mr. Keebler wired me as follows:

"Regional director after lengthy hearing and unanimous recommendation by

council has notified Maidwell Garment Co., Forest City, Ark., that its right to

use labels will be withdrawn March 18. Respondent's attorney wires 'Advise

necessary procedure to appeal from your board to Washington authorities if

such is permitted; answer Dy wire.' Is Washington review permissible and, if so-

is label order suspended pending such review? Failure to review will probably

precipitate injunction suit in unfavorable forum here. Please wire instructions

immediately."

In reply, I wired him on March 15 as follows:

"Retei. 14, Maidwell Garment Case. Office memorandum 344, dated March

6, stipulates industrial Appeals Board may hear complaints on all final adminis-

trative actions of N. R. A. Officials which may be unfair or discriminatory
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against or oppressive of complainants. If Maidwell Co. appeals to and appeal

is accepted by Industrial Appeals Board within 10 days labels should not be

withheld pending further action by Industrial Appeals Board."

When Mr. Smith returned to the office neither he nor any one else attached to

the regional office was aware of my instructions to Mr. Keebler that labels were
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not to be withheld if the company appealed to the Industrial Appeals Board

within 10 days. Therefore, a telegram was sent by Mr. Smith to the respondent

removing its insignia and withholding labels.

On March 18, Mr. Hoffpauir, who had gone to Arkansas in connection with

the plannee litigation proceedings, telegraphed Mr. Keebler as follows:

"Maidwell filed bill Little Rock today and applied for restraining order,

which was denied by Judge Martineau. Action names only Harrison and Hays.

On March 21, Mr. S. H. Mann, attorney for the Maidwell Garment Co.,

wired as follows:

"The Maidwell Garment Co. of Forrest City, Ark., desires to appeal from an

order made on March 11, 1935, by Ernest L. Tutt, regional director, district no.

8, Dallas, Tex., to your board. We are wiring and writing formal prayer for

appeal to the Dallas office also."

This wire was sent to the Industrial Appeals Board. The same day, Mr.

Mann wrote a registered letter enclosing a formal petition for appeal. This was

also sent to the Industrial Appeals Board.

Mr. Mann came to Washington and discussed this case with me and with

Mr. Hoff of the Industrial Appeals Board. The Industrial Appeals Board

accepted the case and I recalled the file from the litigation division and ordered

that labels be issued in limited quantities, pending the decision of the Industrial

Appeals Board, because the case had been sent to the litigation division and labels

withheld contrary to the instructions given by my wire of March 15 to Mr.

Keebler. The case is scheduled to be heard before the Industrial Appeals Board

on April 15, 1935.

The file on this case is still in the regional office. Therefore, I am sending a

copy of this report to the regional director and also a copy to the State director

in order that they may advise me if any statements made in this report are in-

correct or if I have omitted any of the pertinent facts.

L. J. Martin,

Chief, Compliance Division.

The Chairman. I have a letter from Mr. Leon Marshall of the

N. R. A., which he desires inserted in the record relating to certain

testimony of Mr. Edgerton before the committee. Without objec-

tion, it will be inserted.

National Recovery Administration,

Washington, D. C, April 16, 1935.

Hon. Pat Harrison,

Senate Finance Committee,

Senate Office Building, Washington, D. C.

My Dear Senator Harrison: The opinion of the manufacturers who compose

the Southern States Industrial Council is, of course, significant. Realizing this

fact, we arranged with Mr. Edgerton, president of the council, for an analysis by

our representative of the actual replies received by Mr. Edgerton. Mr. Edgerton

having been courteous enough to cooperate with us by permitting this analysis,

we do not wish to embarrass him, but since he saw fit to state publicly in the

record on April 12, 1935, that our analysis practically verified the statement which

he made, he has put us in the position of standing sponsor for his statements.

Knowing the facts as we do, we must bring to your attention the fact that our

analysis does not verify (a) Mr. Edgerton's statement before the Senate committee

in the form made, nor (6) the council's report which Mr. Edgerton put in your

hands, in many substantial respects.

The following are some examples of the respects in which it would seem that

Mr. Edgerton was in error:

Mr. Edgerton stated (p. 3784) that 85 percent of the manufacturers in the 14

Southern States studied, employed from 1 to 50 people. This is true, but the

implication that 85 percent of those who replied to the questionnaire employ only

1 to 50 persons is not true. Our analysis shows that only 61 percent of those

answering the questionnaire employed less than 50 persons.

Mr. Edgerton stated (p. 3791) that approximately 1,000 replied on January 4,

the date of the report of the Southern States Industrial Council, which was placed

in the record, onlv 537 questionnaires had been returned and at the time of out

analysis, March 5, 1935, 760 questionnaires had been returned to the council.
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Our analysis, therefore, is predicated on a larger number of answers than is that

analysis of Mr. Edgerton, although neither of the two analysis is based on as

many as 1,000 answers.

Mr. Edgerton also stated (p. 3788) that 22.4 percent of those answering the

questionnaire expressed themselves as being in favor of the National Recovery
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Administration; 34.2 percent expressed themselves as being in favor of it with

certain modifications, and 43.4 percent indicated they were against the National

Recovery Administration in any form. Our analysis, based on a larger number of

questionnaires, indicated that 37.5 percent were in favor of the continuation of

the National Recovery Administration with modifications, and 44.5 percent ex-

pressed them selves as not in favor of the National Recovery Administration.

As a matter of fact, even this interpretation of the questionnaires is not al-

together sound, since a much larger percentage of those answering the question-

naires were in favor of maximum hours and minimum wages. It cannot be said

that 44.5 percent were against the National Recovery Administration in any

form when the returns showed that 67.5 percent were in favor of maximum hours

and 70.6 percent were in favor of minimum wages.

Although statistical data in this regard was not secured through means of the

questionnaire, Mr. Edgerton (p. 3794) expressed himself as to the manner in

which the costs in the South were elevated disproportionately to the costs in

competing areas. As illustrative of this contention, he stated that in the cotton

textile industry costs of male labor in the 14 States studied, increased 70 percent

as against only 48.8 percent in the North and the costs of female labor increased

100 percent as against only 61.3 percent in competing areas (p. 3795).

The percentage of increase is, of course, misleading since it in no way indicates

the actual increase in costs. The Bureau of Labor Statistics report, from which

Mr. Edgerton secured his figures, shows that the actual increases were substan-

tially the same. In July 1933 the average hourly wage rate in the North in this

industry was 28.3 cents, while in August 1934 it was 42.1 cents, showing an actual

increase after the code became effective of 13.8 cents. In the South the average

hourly wage was 19.9 cents in July 1933, while in August 1934 the average was

33.9 cents, or an actual increase of 14 cents. In the North the average hourly

rate for female labor in July 1933 was 23.1 cents, while it was 37.3 cents in August

1934, indicating an actual increase of 14.2 cents. In the South the average

hourly rate was 16.1 cents in July 1934, while in August 1934 the average was

32.1 cents, showing an actual increase of 16 cents.

It is also indicated in the Bureau of Labor Statistics report that in other in-

dustries the actual increase in the South has not been in excess of the increase

in the other competing areas, although the percentage increase is much larger

due to the smaller base in the South, against the larger base in the North. For

example, in the lumber industry the average hourly rate in the West (other com-

peting area) in July 1933 was 36.8 cents and in December was 53 cents, showing

an actual increase of 16.4 cents and a percentage increase of only 48.4 percent.

In the South, in July 1933, the average hourly rate was 15 cents, while in De-

cember 1933 it was 29 cents, showing an actual increase of 14 cents per hour,

while the percentage increase was 93.3.

Mr. Edgerton also contended (p. 3795) that the National Recovery Administra-

tion had not given due regard to geographical differentials. As a matter of fact,

approximately 90 percent of the employees affected by the codes work under

codes in which there is some type of geographical wage differential.

I am attaching hereto a copy of our analysis of the questionnaires on which

Mr. Edgerton's testimony and the report of the Southern States Industrial

Council are predicated.

Very truly yours,

L. C. Marshall,

Executive Secretary,

National Industrial Recovery Board.

Analysis of Questionnaires of Southern States Industrial Council

I. background of the survey

In December 1934 the Southern States Industrial Council sent to 6,000 manu-

facturers and contractors on its mailing list a questionnaire designed to ascer-

tain the opinon of southern manufacturers on the future of the National Recovery

Administration. This mailing list was compiled from lists furnished by the

National Manufacturers' Association and various chambers of commerce, and

represented about one-fifth of the total numbers of manufacturing establishments

in the South according to the United States Census of Manufactures (1931).

INVESTIGATION OP NATIONAL EECOVERY ADMINISTRATION 2511

By March 5,' 1935, 760 questionnaires had been returned representing 12.7

percent of the total number of the questionnaires sent out and 3.0 percent of the

total number of the firms in the South.

Questionnaires were received from a wide variety of industries (see supplement,

table V) and from each of the 13 Southern States roughly in proportion to the total

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:42 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

number of manufacturing establishments in each State (see supplement, table VI).

Questionnaires were received from firms of widely varying size as measured by the

number of persons employed by them. The proportion of the large firms (with

more than 50 employees) to small firms replying was greater than the porportion

of the total number of large to small firms in the South. The 1929 Census of

Manufactures indicates 26,922 of the 31,425 manufacturing plants in the South

employ from 1 to 50 persons, that is, 86 percent; 464 of the 760 manufacturers

who returned questionnaires, or 61 percent, employ from 1 to 50 persons (see

supplement, table VII).

II. ATTITUDE OF SOUTHERN MANUFACTURERS TOWARD CONTINUATION OF NATIONAL

RECOVERY ACT AFTER JUNE 18, 193S

Question 1 of the questionnaire sent out by the council asks the. following

questions:

"Are you in favor of continuing the National Industrial Recovery Act to June

16, 1935? After that date?"

Tabulation of the answers to the latter part of the question which relates to the

continuation of the National Industrial Recovery Act, after June 16, 1935, is

shown in table I below:

Table I.â€”Attitude of southern manufacturers on continuation of National Recovery

Act after June 18, 1935

(Source: Questionnaires sent out by the Southern States Industrial Council, December 1934. Analyzed

by the Division of Research and Planning, National Recovery Administration)

Attitude

Number

Percent

11

482

285

137

338

gf

18.0

44.8

If modified >

Not In favor of National Recovery Act

760

100.0

1 Specifically qualified approval upon modification.

III. MODIFICATION OR SUBSTITUTES FOR NATIONAL RECOVERY ACT PROPOSED

Questions 2 and 4 of the Council questionnaire ask the following:

Question 2: What modifications would you propose, if you are for its con-

tinuation?

Question 4: If you are opposed to the continuation of the National Recovery

Act what recommendations would you make to Congress in the form of Federal

legislation to replace it?

Analysis and tabulation of the comments offered in response to these questions

are shown in table II below:

Table II.â€” Tabulation of proposed modifications and substitutes

[Source: Questionnaires sent out by the Southern States Industrial Council, December 1S34. Analyzed

by the Research and Planning Division, National Recovery Administration]

Comment

Number mak-

ing this com-

ment'

Percent of total

questionnaires

received 1

97

12.3

31

4.1

: .; â–

100

14.2

' <;|
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(The same above referred to will be found at the conclusion of the

day's session.)

The Chairman. I have also a memorandum from Senator Nye

which he desires to go into the record. Without objection it will be

inserted.
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(The memorandum is as follows:)

United States Senate,

April 18, 193S.

Hon. Pat Harrison,

Chairman, Senate Finance Committee,

Senate Office Building, Washington, D. C.

Dear Senator Harrison: I enclose, herewith, memorandum on the case of

Mr. Piatt B. Walker of the Lumberman's Service Association, Minneapolis, Minn.,

regarding complaints against National Recovery Administration.

I think this should have the consideration of the committee and hope it can be

inserted into the record. The complete file is also being enclosed for the informa-

tion of your committee.

Sincerely yours,

Gerald P. Nye.

Mr. Piatt B. Walker, Minneapolis, Minn., as executive manager of the Lum-

berman's Service Association, an association of the independent lumber dealers

of Minnesota, complains against the monopolistic practices of the code authority

which is dominated by the Northwestern Lumberman's Association or the "big-

yard line" executives.

Mr. Walker claims that the Northwestern Lumberman's Association, made up

of the "big-yard line" executives, has used the code to further ts own ends, has

blacklisted independent dealers who failed to be dictated to by it, and has forced

many independents out of business.

In November 1933, when the code was written and local administration of it

was being planned, Mr. Walker was appointed field agent by the Northwestern

Lumber and Building Material Code Authority with the assurance that his

services were to be utilized in assisting in the amicable adjustment of complaints

and grievances that might arise between retail distributors. For 35 years Mr.

Walker was editor and manager of the Mississippi Valley Lumberman, a lumber

trade journal, and he was well qualified to perform such duties. His first assign-

ment in the capacity of field agent was to contact some 30 concerns whose names

were selected from a long list kept in the files of the Northwestern Lumberman's

Association. From these records it appeared that they were either not legitimate

dealers or were addicted to unethical practices. Underneath the names of the

following concerns appeared this notation: "Stock and equipment not sufficient

to qualify for membership."

Mr. Walker found that all of these dealers but three had stock amply sufficient

to be listed as fully qualified dealers, and that in many cases their lines were

more complete than the average line-yard company. Not long after Mr. Walker

turned in his favorable report on these companies, he was told that the sum

provided for his remuneration was withdrawn, and his services would be no

longer required.

Mr. Walker then formed the Lumberman's Service Association, composed of

independent dealers, to try and get fair play under the code.

The following is a synopsis of the methods employed by the code authority to

further their own ends and drive their competitors out of business:

A minimum price was set up by the code authority for the sale of lumber and

other builders' supplies by dealers to builders. This price was arrived at by esti-

mating the cost or production to the large wholesalers, with a large overhead.

There were dealer's minimum prices set up, below which he could not sell.

He was restricted to a certain territory, outside of which he could not sell. Thus,

if a dealer was running a business in a small locality, he was forced to sell at a

higher rate, if he sold less than a carload lot to any one purchaser. The big line

yards, however, were chain dealers, always buying carload lots, not restricted to

any territory, and selling as they chose. If an independent dealer sold at a price

lower than that prescribed by the code authority he was blacklisted; or, if he

sold to a builder that was blacklisted on another score, he was blacklisted as well.

Thus, the independent dealers were kept from representation on the code

authority by the blacklist of the Northwestern Lumbermen's Association,
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forced by the code authority to /sell their material at a high price, and keep within

a restricted territory, while their large competitors, the same Northwestern

Lumbermen's Association, the executives of which formed the code authority,

wiped out their businesses.

Mr. Walker appealed to the code authority in Washington, to the National
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Recovery Administration, and to the local compliance board, with no avail.

He was financially unable to come to Washington to appear before the National

Recovery Review Board, but sent in documentary evidence to prove his conten-

tion.

(The complete file on this case is filed with the committee.)

The Chairman. I have a letter from Mr. Blackwell Smith, Acting

General Counsel N. R. A., transmitting a table demonstrating in

detail the industrial representation involved in making the Bitu-

minous Coal Code.

(The letter referred to is as follows:)

National Recovery Administration,

Washington, D. C, April 13, 1935.

Hon. Pat Harrison, ,

United States Senate, Washington, D. C.

Dear Senator Harrison: There is transmitted herewith for the information

of your committee a table demonstrating in detail the industrial representation

involved in making the Bituminous Coal Code.

This material is supplementary to the lbts of code committees and code

authorities already provided your committee in response to a request made by

Senator William fit. King, and is added for the purpose of demonstrating how in

a great many cases a small committee of an industry became the official negotiators

of a code after a much larger number of industry representatives had taken part

in preliminak-y steps of code making.

While the names of all such original representatives occur in records of pro-

ceedings on the codes, only the limited code committee is shown on the lists

previously supplied you.

Sincerely yours,

Blackwell Smith,

Acting General Counsel.

(The table referred to is as follows:)
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(21) North Dakota Independent Lignite

Operators Association (North Da-

kota).

(22) Independent Truck Mines Associa-

tion of Southern Colorado.

(23) Central Coals Associates (Ohio)
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(24) General code (Illinois, Pennsylvania,

West Virginia, Ohio, Indiana,

Michigan, Iowa, Kentucky, Arkan-

sas, Oklahoma, Colorado, Mon-

tana, Wyoming).

Edwin Rupp, L. C. Stearns.

Sam T. Taylor, James Mc-

Cune, A. V. Madonna.

Ben Grey

O. B. Harrington,! Hubert

Howard, D. W. Buchan-

an.t G. K. Smith, F. E.

Taplln, H. W. Showalter.

Wm. Taylor.

General code..

F. E. Taplin-

G. B. Harrineton (Illinois),

Hubert, Howard D. W.

Buchanan (Illinois), H.

W. Showalter.

G. B. Harrington, t D.

W. Buchanan, t

Â° Relation between original code and "hearing" code (with or without representation).

t Shows representation on Basic Code Committee, which has 5 divisions (with or without representation).

* Shows which division of Basic Code the association ultimately connected with (with or without representation).
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General Johnson. Senator, I have Just received a telegram in

connection with my testimony. May I put it in the record?

The Chairman. Yes.

General Johnson. This telegram is as follows:

The National Association of Retail Druggists, composed of 21,000 independents,
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advises you that its name was used by American Retail Federation in press release

yesterday without any authority whatever and that said association will have

nothing whatever to do with this illegitimate offspring of predatory interests in

distribution names of other national associations were also used without authority

in a deceitful and dishonest manner.

John W. Dargavel,

Secretary.

Rowland Jones, Jr.,

Washington Representative.

Senator Clark. I would like to have inserted in the record the

Howard report. I understand the Vincent report has heretofore been

inserted in the record and I would like to insert also the Howard

report which was directly at variance with the Vincent report.

The Chairman. They may go in.

(The N. R. A. file on the investigation of the Coat and Suit Code

Authority is as follows:)

April 18. 1935.

memorandum for mr. johnston, clerk finance committee

In response to the letter of Chairman Harrison of March 27, 1935, requesting

the National Recovery Administration file on the investigation of the Goat and

Suit Code Authority, the following material was submitted in response thereto by

the National Recovery Administration, W. A. Harriman, Administrative Officer

of the National Recovery Administration.

1. Anonymous complaint dated July 20, 1934.

2. Mr. Addison Smith's preliminary investigation, July 26â€”August 15, 1934.

3. Mr. John C. Howard's report dated October 25, 1934.

4. Report of Mr. Alexander Thomson, Administration member, to Deputy-

Administrator Dean G. Edwards, September 12, 1934.

5. Report made to Mr. Addison Smith, October 15, 1934.

6. Memorandum report of Mr. Alexander Thomson, Administration member,

to Deputy Administrator Dean G. Edwards, dated October 22, 1934.

7. Report of Mr. Alexander Thomson, Administration member, to Deputy

Administrator M. D. Vincent, December 1, 1934.

8. Letter of Deputy Administrator M. D. Vincent to Mr. Alexander Thomson,

December 5, 1934.

In general this material consists of the so-called "Howard report" and related

papers. The Howard investigation was conducted following the filing of com-

plaint as set out in an anonymous communication to Gen. Hugh S. Johnson

under date of June 29, 1934, with respect to the administration of the Cloak and

Suit Code by the Code Authority.

This material has come to the committee's files and is handed you herewith

for such action as the committee desires to take, upon what I understand to be

the request of Senator Nye that the papers be included in the record.

Attention is called to the last paragraph in the letter of W. A. Harriman, under

date of March 29, in which it is stated that if the committee gives consideration

to these matters that it "will not obtain an accurate insight in the situation

unless you call on Mr. Vincent to present his entire experience in the adminis-

tration of this code."

National Recovery Administration,

Washington, D. C, March S9, 1935.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

Senate Office Building, Washington, D. C.

My Dear Mr. Harrison: In response to your letter of March 27, 1935.

requesting our file on investigations of Coat and Suit Code Authority, I am

enclosing herewith the file which contains:
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1. Anonymous complaint dated July 20, 1934.

2. Mr. Addison Smith's preliminary investigation, July 26-August 15, 1934.

3. Mr. John C. Howard's report, dated October 25, 1934.

4. Report of Mr. Alexander Thomson, Administration member, to Deputy

Administrator Dean G. Edwards, September 12, 1934.
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5. Report made to Mr. Addison Smith, October 15, 1934.

6. Memorandum report of Mr. Alexander Thomson, Administration member,

to Deputy Administrator Dean G. Edwards, dated October 22, 1934.

7. Report of Mr. Alexander Thomson, Administration member, to Deputy

Administrator M. D. Vincent, December 1, 1934.

8. Letter of Deputy Administrator M. D. Vincent to Mr. Alexander Thomson,

December 5, 1934.

The above-listed file items are copies, excepting the reports made by Mn

Alexander Thomson, administration member, of the Coat and Suit Code Author-

ity. The deputy administrator in charge states that the originals of the copies

above mentioned are not in his office. It is perahps not important but I assume

they may be in the New York City office.

I am advised that the foregoing file covers all file matter on the subject of your

request.

You understand that the administration of this code and the activities of the

code authority come under the supervision of the deputy administrator. I have

discussed this matter with the deputy, who in this case is Mr. M. D. Vincent.

I feel that if these matters are given consideration by your committee you will

not obtain an accurate insight into the situation unless you call on Mr. Vincent

to present his entire experience in the administration of this code. You will

doubtless recall Mr. Vincent as the deputy who testified on the Men's Clothing

Code.

Sincerely,

W. A. Harriman,

Administrative Officer.

National Recovebt Administration

Reported from 45 Broadway.

Date, July 20, 1934.

Covering period Julv 20, 1934.

Special agent John C. Howard.

Complaint against: Code authority, cloak and suit industry.

Complaint by: Anonymous source. Letter of June 29, 1934 to Gen. Hugh S.

Johnson.

Subject and brief: Alleged racketeering.

Report: Interview with Emanuel M. Cohen, of Sisselman <fc Cohen, Inc., 1385

Broadway, New York Citv.

July 20, 1934.

Mr. Robert K. Straus. In an annonymous letter of June 29, 1934, addressed

to Gen. Hugh S. Johnson, Washington, D. C, and signed "An Honest Cloak

Man", there is the allegation that Fierman & Kolmer Co., Inc., 500 Seventh

Avenue, New York City, are selling garments at from $2 to $5 less per garment

than legitimate coat manufacturers are able to sell them for. It is not clear as

to how this is done.

The letter reports, "This concern for this very purpose took a man named

Benny Levine, who is known as an underworld character, a side-kick of the

famous gangster, Lepke, who has figured here recently in various investigations

in various rackets with various unions. These two men are known as the type

whose bidding must be done or else one who dares to cross them just wakes up in

the river or takes the customary ride from which there is no return." There is

much more of this same general nature which it is not necessary to set out in full.

Further down the letter states; "Such deplorable conditions have not been

brought alone to my attention but to many others in this line, and they have told

me so. It is common gossip in the trade. Well, what is the use to compare with

them? They are exceptions. You know they are in right, they have Benny

Levine."

The other concerns are Sisselman & Cohen, Cummings & Schernoff, and Lew

Schneider.

I interviewed Emanuel Cohen of Sisselman & Cohen and talked generally with

him about business and the cloak and suit industry. He had a lot of grievances

110782~-85â€”PT 6â€”48
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which didn't pertain to this report but gave me a petition of the Garment Manu-

facturers Association Inc., for amendment to the basic power in the coat and suit

industry, which he asked me to read over. He said he had plenty of complaints

he would like to make later.

With regard to Benny Levine, he said he knew him well. He said Benny
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Levine had a third interest in the profits with Fiennan 4 Kolmer Co., Inc., that

Benny used to work for him, that he had a way of getting along with labor that no

other man had, that the men liked him and would work for him. He offered to

bring Benny Levine to the office so that I could interview him at any time that

suited my convenience.

I asked Mr. Cohen to give me the names of some manufacturers who would give

me the other side of the picture. He said to see Morris W. Haft. That Haft had

lost a $100,000 order of the Rothschild Co., of Illinois and that he was sore against

Fierman & Kolmer Co. and Benny Levine. That everybody in the industry

knew about it.

This investigation is being continued.

Respectfully submitted.

John C. Howard, Special Agent.

June 29, 1934.

Gen. Hugh S. Johnson, â€¢â€¢â€¢ â–

',

Washington, D. C.

Gentlemen: The question involved here is hot one of just individual impor-

tance, but of paramount importance to the entire life of the entire cloak and suit

industry. The very life and intention of the National Recovery Act is attacked

and brought to naught, it is laughed at and ridiculed by a selected few who through

some sort of connections are able to do as they choose, thereby inflicting heavy

burdens on the rest of the industry to such a frantic point that the other legiti-

mate concerns in the industry must seek relief whether honorable or otherwise,

in order to be able to survive. This condition existed during the entire past

spring season, and now at the threshold of the coming fall season, I am authori-

tively advised that even greater advantages will be practiced than before.

The President's radio address of last night directly attacks these chiselers, so

why should it go on unchallanged?

I herewith respectfully submit the manner, as far as I am able to know, in

which these unjust practices are accomplished.

There is, first of all, one of the foremost concerns in this industry, Fierman-

Kolmer Co., Inc., at 500 Seventh Avenue, New York City, who at this very

moment are able to sell garments at from $2 to $5 less per garment, which

in itself immediately puts the legitimate cloak man in an unfair light and this

difference is only brought about by unfair manipulation, but cannot be done if

the code is to be observed. This concern, for this very purpose, took a man

named Bennie Levine, who is known as an underworld character, a side kick of

the gangster Lepke, who has figured here recently in various investigations of

various rackets with various unions. These two men are known in this market as

the types whose bidding must be done or else the one who dares cross them just

wakes up in the river or takes the customary ride from which there is no return.

Bennie Levine is of no other value to this concern except for his connections to

accomplish the purpose of undoing anything the National Recovery Act stands

for, in fact he also helps out several other concerns with underhand tactics, for

which he is remunerated. Now this concern operates a factory on its own

premises, one in Bridgeport, and also have many contractors, everything con-

trolled under their own terms and conditions regardless of anything, or anyone.

For the production of all of these they are able to secure legitimate labels, in

spite of the fact that they are not entitled to the use of same. The employees in

their contractor shops are union men, but without a union, and they are compelled

to submit to prices given them; they have no choice in the matter at all and no

representation of their own choosing. In a few instances the workingmen that

were displeased with the price were told to go to the union and file their com-

plaints, and when they did this they were advised that the union is sorry they

cannot do anything for them and that if they did not like it they should try and

get a job somewhere else. Of course they knew they could not get a job somewhere

else, because they would see to that, so what else could this family man do but

go back to this same job, and with bent head make the best of the situation.

These people are paid at a rate that is 50 percent less than is being paid for the

same garment at any other cloak house. There is no recourse, because Bennie

Levine with his pal Lepke are known as the union themselves; what they say there
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goes and no one disputes their having the last word. It is common knowledge

around the trade that what Bennie Levine can do no one else can do.

The clerks, both in the office and all other departments of this concern whether

they be male or female begin their day at about 9 a. m. and work until mid-

night, of course in the season only, and just as the help in the factories, they will
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not utter a protest, because they know that if they do Bennie Levine will stop

them from getting a job anywhere else in this line. Of course, they are well

advised to say that they are the second shift, but there is no such thing at all,

the fact remains that they get $1 for supper money, in other words 6 or 7 hours

night work for $1.

Now gentlemen, you can readily see that this concern, being visisted by

practically every buyer visiting this market, sees how cheap garments can be

sold, that when they visit other showrooms to make their comparisons, the rest

of us look so utterly ridiculous that no sale can be made, in fact time and time

again these very same buyers ask "Well how is it that Fierman-Kolmer can do

it?" and many of them will refuse to visit any other showroom with this remark

"What is the use of going up to your place, to see your samples, you know as well

as I do that they have Bennie Levine up there and you know with him there I

can always get the same as you want to show me for very much less money?"

Such a deplorable condition has not alone been brought to my individual atten-

tion but to many others in this, line and they have tpld me so. It is common

gossip in the trade, well what is the use to compare to them, they are an except-

tion, you know they are in right, they have Bennie Levine.

The other concerns are Sisselman & Cohen,. Cumings & Chernoff, Lou

Schneider.

The question now remains, are we to be governed by gangsters who help to

rip apart the National Recovery Administration with its code or do we have to

go out of business. .'.' .

I trust you will give the above the attention its importance deserves, and you

have my assurance that a check-up will find that my accusations are correct.

I must ask you to be kind enough to excuse my omitting my identity as I do

not wish to fall into the clutches of these gangsters, as I am a respectful business

man of long standing, who has devoted many years in this industry, and have

been prompted to write this, because in all my exprience I have never witnessed

such brazeness against law and order.

With many many thanks for giving this your attention, I am,

Sincerely yours,

An Honest Cloak Man.

Reported from New York City.

Covering period July 26-August 15.

Region: New York, New Jersey, and Connecticut.

Special agent: Addison Smith.

Preliminary investigation made in this matter prior to interruption by trip to

St. Louis tends to show that this code authority is entirely dominated by the

union and Mr. Nathan Wolfe. That labels are being withheld from many jobbers

and contractors without definitely establishing violations of the code. That

labels are used in place of stink bombs to force men into associations and to

unionize them. That unless a contractor belongs to an association, he is unable

to secure designations. That when violations of the hour and wages provision

are found, an arbitrary amount is set by the code authorityâ€”as restitutionâ€”and

this arbitrary amount must be paid by the respondent whether it be fair or not

before he can again do business. That these arbitrary amounts can be changed

and reduced by joining the association. That when restitution is made by firms,

there is no evidence of the workers ever securing back pay but there is consider-

able evidence that they do not. That gorilla methods are used in examining

books and employees of firms by code authority investigators. That small firms

are actually put out of business at the will of certain members of the code authority.

The following report is an annotation of data collected by this agent through

interviews with jobbers, manufacturers, and contractors of the coat and suit

industry. It also incorporates several affidavits obtained from workers in several

contractor shops, etc.

fc The collective agreements between the American Cloak and Suit Manu-

facturers Association, Inc., the Merchants Ladies' Garment Association, Inc.,
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the Industrial Council of Cloak, Suit, and Skirt Manufacturers, Inc., and Inter-

national Ladies' Garment Workers' Union, are monopolistic.

All of the above agreements were drawn subsequent to the adoption of the

National Coat and Suit Code. The code authority in enforcing the code

recognizes the said agreements.
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2. Members of the code authority are selected by the organizations cited in

paragraph 1 above. Nonmembers of the above associations have no representa-

tion excepting the western area. Representation on the code authority should

be had by the nonmembers.

3. The code authority is not impartial; improper methods of investigation of

members in this industry and enforcement of the code are used against those

who are not members of the above associations, and whose employees , do not

belong to the Industrial Council of Cloak, Suit, and Skirt Manufacturers, Inc.

The collective agreements provide that workers must join the international union.

Workers cannot join any union of their own choosing as provided for in the

Code by the National Industrial Recovery Act. The code authority recognizes

those agreements and workers are compelled to join the international union.

4. Contractors in this industry are prevented from being designated with

jobbers unless said contractors' workers are members of the international union

and contractors are members of the American Cloak and Suit Manufacturers

Association, Inc. This is absolute discrimination. As a result of nondesignation,

the code authority refuses to issue labels for garments made in nonunion and

nonmember plants, even though these plants comply with the labor and hour

provisions of the code.

5. Contractors who are members of the American Association and employees

members of the international union are favored in many respects by the code

authority, in that, if such plants or members have violated the code, the code

authority will make concessions and relieve them of actual penalty that they

should pay for such violation.

It was learned that I. Eskin & Son, of Camden, N. J., violated the code bv

underpaying salaries which the code authority had knowledge of but never col-

lected 1 cent to pay back wages to employees:

Hod-Rose Coat Co.. of Orange, N. J., has underpaid over $90,000 to workers

and the code authority allowed him to settle for $400.

The above cases were settled due to the fact that these two contractors worked

for jobbers who are very influential with the associations and can get any favor

from the code authority they desire. If a contractor would be a nonmember of

the association, and workers not unionized with the international union arbitrary

penalties would be fixed by the code authority.

See case of Paramount Tailoring Co., of Passaic, N. J.

See case of D. Pescatore & Son, Hoboken, N. J.

6. Contractors are not permitted to increase their plants without permission

of the code authority and under the collective agreements. The spirit of the

National Recovery Administration is to engage w'orkers who are unemployed

o relieve unemployment. These agreements are contrary to such spirit, and

instead of relieving unemployment tends to create a greater amount of unem-

ployment.

7. For the eastern area the code authority makes no provision for apprentices.

Replacement of help cannot be had, due to the fact that the contractors would

have to pay a minimum wage to apprentices which will run the cost of garments

bo high that it would be impossible for him to secure work to operate his plant.

8. Curtailment and production of work is sponsored by the above associations.

This fact is indicated in a statement made by Samuel Klein, executive director

of the Industrial Council of Cloak, Suit, and Skirt Manufacturers, Inc. This state-

ment was published in the New York American on July 3, 1934, page 25.

The collective agreements between the said associations point out to that fact

exclusively.

9. Secure the minutes of the hearings before the fact-finding commissions held

June 27 and 28, 1934, at the Hotel New Yorker. In these minutes you will

discover the statements made by Harry Uviller, manager of the American Cloak

& Suit Manufacturers Association, Inc.; Samuel Klein, executive director of the

Industrial Council of Cloak, Suit & Skirt Manufacturers, Inc.; Harry Dubow,

secretary of the Merchants Ladies' Garment Workers' Union, and Isidor Megler,

manager of the joint board of the International Union, which brazenly indicate

the plans of the above associations are nothing but monopolistic, curtailment of

operation, and to prevent any relief for unemployment. Many jobbers, con-

tractors, and other members of this industry engaging workers who were con-
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fronted with charges for violating the code have paid penalities and back salaries.

In many cases such salaries have not been paid to workers. An investigation

shall be made as to what disposition was made of funds received by the code

authority.

10. The price of labels sold by the code authority is 2 cents each. For 6
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months the code authority had received from the sales of such labels approximate-

ly $267,000. Investigation shall be made why the code authority operation

machinery shall cost that much. This code authority is exacting the highest

price for labels of any other code authority that is authorized to issue labels

indicating that merchandise is made under the National Recovery Administration.

11. Business agents of the International Union have recognized the fact that

it is a necessity for apprenticeship and the hiring of new help to replace the old help

who either leave through unemployment, death, or otherwise. Letters have

been signed by business agents permitting such employers to pay wages below

the minimum fixed by the code. The following have received exceptions to pay-

ment below the code: Morris Barnett, Hoboken, N. J.; Camden Cloak Co.,

Camden, N. J.; Perfect Coat & Suit Co., Camden, N. J.; Jack Goldfein,

Newark, N. J.

In some of the above cases the code authority had penalized these contractors

but never said anything of penalizing the union for having been parties to such

violation.

12. Contractors who had been working for certain jobbers for the past few

years and before the national code was adopted have been unable to secure

designation with their jobber for whom they were working, nor receive labels

from the code authority, by reason of the fact that the workers are not members

of the International Union and such contractors being nonmembers of the Ameri-

can Association. H. 4 J. Block, a jobber in New York City had engaged approxi-

mately eleven contractors in New Jersey. After the code authority had exacted

from H. 4 J. Block the sum of $9,500 as penalty and back salaries, Block was

forced to give work only to such contractors who would have their workers

unionized with the International Union and such contractors who will become

members of the American Association. In order for these contractors to exist

and operate, several of them reluctantly joined the American Association and

forced the workers to join the International Union. If such workers did not join

the International Union, the contractors were ordered to discharge them. At the

head of the national code authority is a director whose name is George W. Alger

who is a practicing attorney of New York with offices at 50 Broadway, and is still

engaging in private practices. He is also head of the Mooreland commissions of

the State of New York, investigating trust and title companies. He is also im-

partial chairman for the four associations set up in the collective agreements.

Mr. Alger never in his experience has ever been engaged in the coat and suit

industry to know the technical details thereof. A director is supposed to be an

impartial person. His rulings have absolutely been partial in many cases and

he is directed to do things by F. Nathan Wolf, the secretary of the code authority.

As impartial chairman for the above associations, he is supposed to settle con-

troversies arising between the associations as the impartial chairman. If any one

in this industry, who is not a member of the four associations mentioned in the

collective agreements, appears before this impartial chairman, there is a great

doubt if he would render any decision in favor of such nonmember because he is

paid bv the four associations as such impartial chairman an annual salary of

$7,500.

13. F. Nathan Wolf, the secretary of the National Coat and Suit Code, who

seems to be the guiding factor of the code authority and was formerly an auditor

for the International Union, his interest therefore, would naturally be placed

toward the union and the set-up toward the collective agreements between the

associations.

14. Alexander Printz, of the Printz-Beiderman Co. in Cleveland who is con-

sidered one of the authorities in the coat and suit industry has asserted himself

by criticizing the functions of the Coat and Suit Code Authority. (See state-

ment of the article appearing in the Women's Wear Daily on March 6, 1934, which

is self-explanatory.)

15. A thorough investigation shall be made of the trucking situation. Truck-

men are engaged to cart work from New York by jobbers in New York to con-

tractors in their plants. There is an agreement entered into between the asso-

ciations and the Truckmen's Association whereby truckmen are not allowed to

cart work from the jobber to such contractors, unless the contractors are mem-

bers of the American Association and workers are unionized with the International

Union.
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16. Many jobbers and manufacturers who are members of the Industrial

Council of Cloak Suit and Skirt Manufacturers, Inc., and the Merchants' Ladies

Garment Workers' Union, do not agree with the principles of the associations.

Such members are afraid to voice their disapproval of any agreements or tactics

used by the associations, by reason of the fact that the code authority and the
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union will place their business in jeopardy and as a result be forced out of business,

either by withholding labels or by penalizing such member raising an objection,

by imposing a heavy penalty. If these jobbers were interviewed personally, they

would, no doubt, give their objections to any Government agent of the tactics

used by the associations. The same applied to contractors of the American

Association. The power and the fear of these associations with the union over

the jobbers and contractors compel them to keep quiet making this industry be in

the control of a few individuals.

The following is an interview with a member of the industry who is quite well

informed on the modus operandi of this code authority:

"The cloak and suit industry, prior to the adoption of the code under the

National Recovery Administration, in the city of New York, operated on a

60-percent basis nonunion, and the other 40 percent was union, where manu-

facturers who worked on coats and suits from $10.75 down wholesale, were in-

volved. The manufacturers of merchandise from $10.75 up, were 90 percent

unionized and 10 percent nonunion.

"The reason for the great number of nonunion operators in the lower-end

merchandise, was due to the fact that inexpensive coats and suits could be made

away from the city of New York, in little cities up-State or in Connecticut, in

New Jersey, in Blatimore, in Pennsylvania, and in adjoining States. The union

could not unionize any plants in those cities, without resistance on the part of

local authorities.'who wanted all the additional industries they could get in their

cities.

"The nonunion manufacturers of this low-prices merchandise did not belong to

any association, and worked independently. There was in existence at that time

two coat and suit associations, of which manufacturers were members; one was

the industrial council, that was supposed to have for its members, only those

merchants who cut and made and manufacturered all of their products on the

premises. This association was headed by Mr. Klein. The other association,

known as the 'Merchants Garments Association', had for its membership,

supposedly all manufacturers who gave out to be made through contractors and

subcontractors, all their products.

"At the time the representatives of these associations, and the union associa-

tions met in Washington, and while this code was being worked on, they made

statements to the press, in the industry, such as the Women's Wear, that all

merchants not belonging to any association, would have to be licensed directly by

the Government, and as a result, a new association was hurriedly formed, known

as the 'Affiliated', and its representative was sent to Washington as part of the

making of the code. This representative was not recognized, because the other

two associations and the union did not want to recognize them, and as a result,

the members of this association, and the entire association was sold to the indus-

trial council, at a certain figure per member, by the people who had started that

hurried association. The members in bulk, through this sale and certain appli-

cations eventually given them to sign, unknowingly had obligated themselves to

a union contract which expires in 1935, and which was renewed in 1933 at the

time that this code was being made. All subsequent manufacturers, who joined

into the industrial or merchants garments, and who had not as yet been a member

of either of the three associations, likewise signed applications agreeing to live up

to the bylaws, and although the bylaws and rules were not explained to them.

"The unfortunate part about the entire coat situation, is the fact that the

union contract expired in June 1933, at the same time that the President of the

United States declared that all industries would have to go under a code of their

own. And because of the same, and to avoid delay in getting started for the

fall season, representatives of the two associations and their executives, although

all manufacturers who made better merchandise adopted the code as dictated

by the union and its officials, which was very harmful to the inexpensive manu-

facturer; for example, the out-of-town factories, who made nonunion merchan-

dise, employed lots of young girls and old people, and they worked 45, 50 hours

per week and possibly more, at a wage, possibly of $8 or $10. These same people,

under the present code, had to make minimum, $22 a week; as a result, these

poor old, helpless and unfortunates, having no ways of getting money, were
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replaced by competent help, and the young girls who helped support families,

likewise had to be replaced. Of course, it was the President's intent to do away

with these long hours and poor-wage system, but the sole object was a 35-hour

week and a $14 minimum. Had the cloak and suit industry had that in the first

place, we wouldn't have had the trouble we have today. As it is, the code was
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written according to union requests and is little below their standard.

"On the code authority, we have Mr. Dubinsky, who is the head of the Inter-

national, a subordinate of the American Federation of Labor, in this city for the

needle industry. We have Mr. Uviller, the head of the American Association,

which has as its members all the union contractors, most of whom were non-

unionized originally, but who were unionized through forceful methods. Mr.

Uviller and Mr. Dubinsky always worked hand in hand, because it was to

Dubinsky's interest to have more union members, and it was toUviller's interest,

so that he could get more contractors to pay the dues to his association, to have

the union work with him. It is said that Mr. Uviller made everywheres from

$25,000 to $50,000 out of the association. All kinds of destructive methods were

used to force people into membership, as are used today where union is con-

cerned, throughout the country.

''Besides these two men, there is a Mr. Wolf, who is secretary of the code

authority, who has oomplete chaige of the office, since he is the only one of the

code authority that is actually engaged in administering the code on the premises,

who was previously the accountant for Mr. Dubinsky and the union. He was

employed, and his people were employed in the following method: When a manu-

facturer was found guilty of having manufactured merchandise in out-of-town

factories, or local factories that were nonunion, and he being a member of the

association, and having an agreement with the union, had committed a wrong by

doing so, his books were then ordered examined. Mr. Alger, the impartial chair-

mand and Mr. Wolf and his men were the ones who did the examining, so that if

a manufacturer made 40,000 coats or suits in nonunion shops out of the 100,000

had had made a season, the difference that he saved in labor on those 40,000

coats and suits, he was assessed for, and that money wjas to be paid to the unions

and the associations. In other words, Mr. Wolf and his association were strictly

for the union.

Mr. Alger, the impartial chairman, who was Moreland commissioner, under the

Moreland Act, for the State of New York, automatically assumes that whatever

Mr. Wolf tells him, and having great confidence in Mr. Wolf, is correct, and while

the evidence is presented in a great many code cases, where the firm which is in-

volved shows that they are entitled to some consideration, Mr. Alger is governed

by whatever Mr. Wolf says.

"Besides these three men mentioned on the code authority, there is Mr. Alger,

the chairman, and having at all times been the impartial chairman before the

code, and favored labor situation and the unions, likewise favors the unions and

its associates today. There are two other members on the code. One is Mr.

Coplef, now no longer the head of the Merchants Garments Association, but

entirely away from the industry, and the other one, Mr. Klein, the head of the

Industrial Council. Both of these men have their hands full in handling the

balance of the code executives. In other words, the entire code is being run, and

was written by the union.

"It wasn't the intent of the Government to unionize anybody that didn't want

to be unionized, nor to have union officials force contractors or manufacturers

into the union, by using the code or its power, in this particular industry, as in

the othei needle industries. A label was used as a method of assuring a minimum

wage and maximum hours only. Unfortunately the label has not only been

used for that, but has been used to unionize manufacturers and contractors. A

great many people who worked code hours and paid minimum wages under the

code, were requested by various members of the code authority, who worked under

Mr. Wolf, to join a union and unionize so it would be much easier to get the

labels.

"It is quite evident that if the Washington authorities will issue a statement

that they will see to it that all these people who work under the code and who

are being forced or were forced to join the union or were molested because they

are not in the union will make statements to that effect, hundreds of such state-

ments will appear upon the scene. The average merchant and contractor has

the one fear that if he makes an affidavit or says something, he won't get the

labels and he can't work. Assure the manufacturer and contractor that he will

get labels, provided he works under the code, and see how quick the cry of help

will come. As it is, Mr. Wolf sits, just as a dictator would, with the sole power

in his hands to do as he sees fit.
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"Now, a great many fines were collected assumably tor back pay, by the code

authority and individuals to whom the money was to have been sent, could not

have received the money, as a great many of the contractors didn't have the

addresses of the employees, and they merely submitted names and hours. What

has become of all that money?
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'' Why should the salaries be paid that they are paying up at the code authority,

which are almost three times what they got when they worked for the union?

Why should they be permitted? Labels weren't sold as an internal-revenue

tax, they were sold for the maintenance of the code and the keeping of the code

regulations. For example, if the code authority has budgeted itself on $300,000

a year and they sold labels and took fines for $600,000, the other $300,000 should

go back to the manufacturer or to the United States Government to help maintain

the general code.

"Besides collecting for the labels from every manufacturer, they are assessing

manufacturers $100 or more for investigation, where they think there is an irregu-

larity. The extra assessment for the maintaining of the codes, as specified in

that recent ruling by President Roosevelt, I think it was several months ago,

was to the effect, that these assessments would have to be made where the code

was not self-sustaining, where there were no specific things sold, like labels.

But where there are labels sold bringing in so great an income, why all these

extra charges, what is happening to all this money?

"The amount of assessment is for back pay, arrived at in the following manner:

The contractor or the manufacturer issue weekly reports with the names of their

employees, plus the number of hours they worked that week. A great many of

the contractors don't know what bookkeeping is all about, and in filling out

those sheets, do it in the best way that they can, so that, if for example, a finisher

was supposed to make $22 a week minimum on a 35-hour week, he fills in the

boxes daily 7 hours a day for the 5 days, and at the end puts down $18 pay, it

would mean that this person was underpaid, and there is a back pay of $4. A

great many of them fill in any old thing and send it back, and they are taxed for

back pay,"if the person didn't work the 35 hours. When the manufacturer or

contractor tries to show that they didn't work the 35 hours, they say, your sheets

were evidence that they did, and that is sufficient evidence. A lot of the con-

tractors never had the addresses of employees. They just come and go, they are

not stationary, they shift. The efntire cloak and suit industry is 5 months a

year. In a great many cases the money never went to the individual people.

"In a great many cases, where the manufacturer refused to pay the assessment

Mr. Wolf arranged that an arbitrary figure be made, and said, well make a settle-

ment for that amount. Why should that be done? If the manufacturer or

contractor owes back pay and he owes it definitely, then he should pay all or

nothing. The manufacturer pays the part settlement, as suggested, because he

has got to do it, to get the labels, if not, he goes to Washington and spends the

week there with a big delegation, and possibly comes back with nothing, because

it happens that what the code authority and the union says, seems to prevail.

"If an individual census were taken by the Federal authorities, as to what is

wrong with this code, and as to what is being done, you will find that half the

industry is unsatisfied with the method of procedure of the code authority.

"The code of 35 hours and $14 minimum, if it were so, would have been better

for the industry than the code of 35 hours and minimum wage of $22. The

thought of the code, as originally planned, as in other industries, is marvelous.

Unfortunately, this code has been misused for the benefits of the union.

"Prior to the code, all sorts of methods were used to tiiiioniae people in our in-

dustry, and now the label is the method, and that was never the intent of the

National Recovery Administration. It would be only the fair thing to do to make

the man in charge of the code office, where the labels are issued, an impartial one,

placed there by the Government, and the salary to be paid to him by the code

authority, and monthly statements issued to the trade, as to receipts and disburse-

ments, so that any one in the trade has a right to complain when these things are

too high. As it appears, this entire label thing is a racket, pure and simple.

"Manufacturers at the present tin e may he held up a- ywhere froiv a week to

4 weeks for any excuse the code authority wants to find, and they find ple'nty

when they want to find it, right or wrong. Coats and suits cannot be shipped

without labels, because the Retail Code has embodied in it that ready wear has to

have a label when they buy it. The result is that the manufacturer who is

working under the regulations and rules of the code, but who may be nonunion,

cannot ship his merchandise until he gets the labels, and they make it so difficult

that he either becomes unionized, or has somebody somewheres get him the labels."
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INTERVIEW WITH A FORMER INSPECTOR OP THE COAT AND SUIT CODE AUTHORITY

All investigators employed by the National Coat and Suit Code Authority

are informed that the board governing the Coat and Suit Code Authority, con-

sists of two members each of the following associations: Industrial Council; Mer-

chants Association; the American Association; the Coat, Suit, and Skirt Union;
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and that Mr. George W. Alger is director and Mr. Nathan Wolfe is secretary.

On the reports of the investigators, they must indicate whether or not the con-

cern in question is affiliated with one of the above associations. (Mr. Klings-

berger, the accountant in charge of the investigators, tells the men that during the

course of investigating nonaffiliated concerns, to inform the owners in some sub-

terfuge manner that it would be to the concerns' advantage to become affiliated,

such as receiving immediate attention from the code authority on label requests

and of their association on any violation made.)

Copies of these reports are then turned over to the respective association.

When violations are indicated on reports of affiliated members, such as giving

work to nondesignated contractors, this information is immediately turned over to

the association and charges are brought against this firm by the respective asso-

ciations and not by the code authority.

When reports of violations are turned in for nonaffiliated members, such as

giving work to nondesignated contractors, they immediately stop issuing Na-

tional Recovery Administration labels to this concern.

To better understand the above, it is best to analyze the working agreement

between the associations. When a manufacturer or a jobber is a member of the

Industrial or Merchants Association, this member is required to give work to

American Association contractors only. Should work be given to any other

contractor this concern is immediately fined by the association and the code

authority immediately stops issuing National Recovery Administration labels

to this concern, despite the fact that this contractor may have lived up 100

percent to the regulations as to hours and earnings of the Coat and Suit Au-

thority.

The thought behind this, as expressed in conversation with the code authority

officials, was to keep newcomers out of the industry and to center all work

in New York City. When nonmembers of the American Association were

designated by nonaffiliated members, the code authority delayed the issuing of

labels to this contractor, thus making it impossible for the contractor to manu-

facture the garments with labels, and thus discouraging the jobber from giving him

any more work. This contractor was told in many cases that it would be to his

advantage to join the American Association and would be given jobbers wl ere

he could obtain steady work.

This resulted in the closing down of many nonaffiliated contracting shops

because they did not have the required amount of cash which as from $660 to

$1,160, and could not get any work from the jobber because of his inability to

get National Recovery Administration labels, regardless of the fact that he

lived up 100 percent to the National Recovery Administration regulations.

It is beyond a question of doubt that the National Coat and Suit Code Au-

thority works exclusively for the benefit of the above associations and not for

the industry as a whole.

The specific cases of favoritism and aboslute disregard of the national coat and

suit law and the body officials of the Coat and Suit Code Authority follows:

1. An investigation of the books and records was made of the firm of Lehr

& Kress, of Elizabethport, N. J., and it was found that they worked their

employees anywhere from 40 to 60 hours a week and the average pay was $12

to $14 per week, where the pay should have been $28.35 per week for a 35-hour

week.

This firm of Lehr & Kress was working for a canceled jobber and successfully

concealed their jobber and his records. Mr. Kress of this firm was brought

into the office of the Coat and Suit Code Authority and was told by Mr. Sol

Kingsberger, chief accountant and direct assistant to Mr. Nathan Wolfe, secretary

of the Coat and Suit Code Authority, that if he would disclose the jobber for whom

he was working that the officials of the code authority would overlook the fact

that he was paying way below code minimum and violating hours of employees.

Mr. Kress then disclosed the jobber, the Perfect Kiddy Coat Co. This informa-

tion was then turned over to the Merchants Ladies Garment Association, and

the Perfect Kiddy Coat Co., as a member of the association was fined $700 for

giving work to an undesignated contractor.

The firm of Lehr & Kress were permitted to join the American Association

and was not required to make any back payments for underpaid salaries, nor
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were they fined for violating hours. This you will note was done for the advantage

of the association and not for the benefit of the employees who actually suffered

in this deal.

2. The firm of H. & J. Block, an independent house and nonaffiliated, dis-

tributed their work to about 30 contractors in New Jersey, New York, and
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Connecticut. These contractors in New Jersey, New York, and Connecticut

were found to have been violating hours and earnings and wages received and the

employees of these contractors were at least 50 percent below code minimum.

This firm of H. & J. Block is permitted to sell their coats without NRA labels for

their fall and spring season, a total amount of garments at approximately

$500,000. They were finally brought up on charges and Mr. Wolfe, secretary

of the Coat and Suit Code Authority, compromised with this concern on a

promise that they would join the United Infants Wear Association, and the

contractor would join the American Association for the sum of $9,000 and $500

cost of investigation.

The writer has investigated these contractors and practically all of the shops

and is willing to testify and prove beyond a doubt that back pay due from H. & J.

Block would exceed $50,000. You will note in this case that the firm of H. & J.

Block only paid for the cost of the garments shipped without labels and not any

back pay which was to go to employees.

3. On May 3 Mr. Alger, code director of the coat and suit code authority,

made a statement in Washington at the rehearing of the coat and suit code law

that all records are confidential. It is a known fact that every record of investi-

gation made by the accountants is immediately turned over to the various asso-

ciation and union. Mr. Alger further stated that all they are interested in is

whether or not the concern lives up to the National Recovery Administration

code provisions and they do not care whether a concern is union or nonuinon.

The question arises, then, Why are the investigators of the Coat and Suit Code

Authority specifically sent out to jobbers to see whether or not they sent their

work to a designated contractor instead of investigating hours and earnings and

violations?

Attached to this report are copies of affidavits showing the methods used by

inspectors for the code authority. Also affidavits from workers who have en-

deavored to collect back wages due them from funds collected by the code

authority from former employers. Also exhibit marked "X-l" with letters

attached are self-explanatory.

Exhibit X-l

April 10, 1934.

To whom it may concern:

I, the undersigned, Morris Barnett, do hereby declare to make the following

statements:

I operate a plant of 14 machines at 251 First Street, Hoboken, N. J.

I have engaged two operators named Anna Sciametta and another female

operator named Kalamaridi.

The International Ladies' Garment Workers' Union Local 148, located at 746

Bergenline Avenue, Union City, N'. J., through their business agent, Mr. Charles

Cirrincione, had come to my plant and fixed the amount of salaries these two

employees were to receive from me while working in my plant as such operators.

Said business agent, knowing that said employees were unskilled told me that I

shall pay $22.50 for 35 hours' work per week. Said Charles Cirrincione also

informed me that he is sending me letters to the effect that the said two operators

are to receive the sum of $22.50 per week, which I received by mail, and copies

of such letters are attached hereto. Prior to fixing the prices of such employees,

said Charles Cirrincione also told me that if the code authority investigators

shall examine my records and find an underpayment of wages as fixed in the Coat

and Suit Code, that he, as a business agent of the International Ladies' Garment

Workers' Union, will see to it that the National Code Authority will not file any

complaints against me for such underpayment, and that the International Ladies'

Garment Workers' Union will protect me in every respect against such violations.

He also assured me that he could arrange with the National Code Authority

not to have any charges preferred against me for underpayment. Relying upon

these statements and assurance of Mr. Cirrincione, I engaged these two employees.

I received a letter from the National Code Authority claiming that I owe back

pay to these employees. I appeared before them and they demanded that I
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pay the back pay. I informed them that I received such letters from the union,

but they have disregarded them entirely.

I am not a member of the American Cloak & Suit Manufacturers' Association.

One of the primary purposes of the National Code Authority is to have everyone

in this industry join the American Association. I not being a member of such
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association, but having union employees, this union has set this trap to catch me,

of which I am an innocent victim.

I am not a very well educated man and believing and trusting in other people

that they are honest like I am myself, and relying upon statements of a business

agent of a union, and a member of the code authority and receiving the assurance

from such business agent that no complaint would ever be filed against me, I

feel it improper on the part of the code authority to make such demands for back

pay when the prices I received for making garments in my plant were prices

based upon such salaries as the union had fixed in my plant.

I, therefore, respectfully submit that my complaint be heard so as to receive

the proper adjudication in this matter.

Respectfully,

Barnett Cloak Co.,

By Morris Barnett.

International Ladies' Garment Workers' Union, Local 148,

Union City, N. J., March SI, 1934.

Barnett Cloak Co.,

Hoboken, N. J.

Gentlemen: Anna Sciametta, an operator in your shop, because of inefficiency

which is due to natural reasons, is hereby permitted to work for $22.50 per week.

Yours truly,

Charles Cirrincione,

Business Agent.

International Ladies' Garment Workers' Union, Local 148,

Union City, N. J., March SI, 1934.

Barnett Cloak Co.,

Hoboken, N. J.

Gentlemen: Kalamaridi, an operator in your shop, because of inefficiency

which is due to natural reasons, is hereby permitted to work for $22.50 per week.

Yours truly,

Charles Cirrincione,

Business Agent.

State of New York,

County of Orange, ss.

Anna Kaplan, being duly sworn, says:

I reside at 122 Front Street, in the city of Port Jervis, Orange County, N. Y.

My age is 29 years, and for the past 14 months, I have been employed as a

machine operator at the Shifrin & Barcan factorv, located at 20 Church Street,

Port Jervis, N. Y.

On July 27, 1934, while performing my duties, I was interviewed by a man,

who I afterward learned was connected with the National Recovery Administra-

tion.

The gist of the conversation with this man was as follows:

He asked, "What are you making." I said, "$28.35", and he replied, "Don't

hand me that gag." He asked how much per lining I got, and I said I was not

working on piecework. He said, "What are you trying to do, put your boss out

of business. The boss told me you were working at piecework, and you tell

me you are working at timework." He said, "Don't tell me any different from

what }-our boss says. You were working until now, this week, at piecework

and now you are on timework." I answered, "Yes", because I was afraid to say

different. He asked me how many linings I could make a day, and I said I

didn't know. The boss keeps track of all the work I do. He said, "Do you

trust him that much", and 1 said, "Sure." He asked how much I was getting

for making linings, 6 cents, and I answered, "Yes", as I did not know what else to

say. He asked me how much I made last week and I said $18. That amount

just happened to come to my mind. I then went home and he called me back,
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and he asked the same questions over again, and I told him that I was lving to

him because he forced and coerced me in making me say these things, rte then

asked why I was lying to him.

Deponent further says that my work is that of timework and not piecework

and my compensation being 81 cents per hour for 35 hours per week for a total of
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$28.35.

Anna Kaplan.

Sworn to before me this 8th day of August 1934.

W. H. ST0KE8,

Notary Public, Orange County, N. Y.

State of New York,

County of Orange, ss:

Sadie Viscerta, being duly sworn, says:

I reside at no. 8 First Street in the city of Port Jervis, Orange County, N. Y.

My age is 30 years, and for the past 3 weeks my occupation has been that of a

machine operator.

I am employed at the Shiffin & Barkin Coat Factory, 20 Church Street, Port

Jervis, N. Y.

On July 27, 1934, while performing my duties at the coat factory (Shiffin &

Barkin), I was interviewed by a man who was affiliated with the National

Recovery Administration.

The gist of the conversation with this man was as follows:

He asked my name, and how long I had worked, to which I replied, "Only 3

weeks." He inquired how much I got the first week, and I replied, "Four days,

receiving twenty-one-dollars-and-some-odd cents." He then remarked that I

ought to get more. I then told him that I next received for 3 days' work $17.01.

He then asked, "Are you working on timework?" and I answered, "Yes." He

further asked whether I was working on piecework now, and I said, "No; but

some years ago I worked on a piecework basis in another factory."

My wage is on the basis of 81 cents per hour.

Sadie Viscerta.

Sworn to before me this 8th day of August 1934.

W. H. Stokes,

Notary Public, Orange County, N. Y.

State of New York,

County of Orange, ss:

Lopriare Vincenza, being duly sworn, says:

I reside on no. 29 Thompson Street, in the City of Port Jervis, Orange County,

N. Y.

My age is 19 years and for the past 9 months I have been employed as a ma-

chine operator at the Shiffin & Barkin factorv located at 20 Church Street,

Port Jervis, N. Y.

On July 27, 1934, while performing my duties at the coat factory, I was inter-

viewed by a man who was employed by the National Recovery Administration.

The gist of the conversation with this man was as follows:

He asked me whether I was working on piece or time work, and I replied,

"Time work". He then remarked. "Do you want to make the boss a liar?" I

then became so excited that I did not answer the question. He then said that

the boss told him that she was working on a piecework basis. He then asked me,

"How much do you set", and I replied, "$28.35 per week, being paid on a basis

of 81 cents per hour."

He kept on speaking of piecework endeavoring to make me say that I was

working on piecework.

I have been in this country only 4 years. I had gone home and he sent for me

and got me to sign a statement which purported to say that I was working on a

piecework basis. I am of Italian birth, ant' ! do not understand English hand-

writing and that together with being excited, I was induced to sign such state-

ment.

Lopriare Vincenza.

Sworn to before me this 8th clay of August 1931.

W. H. Stoker.

Notary Public, Orange County, N. Y.
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State of New York,

County of Orange: ss.

Pauline Scieri, being duly sworn says:

I reside at no. 67 Frankin Street in the city of Port Jervis, Orange County, N. Y.

My age is 42 years and for the past 14 months I have been employed as a
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machine operator at the Shiffin & Barkin factory located at 20 Church Street,

Port Jervis, N. Y.

On July 27, 1934, while performing my duties at the coat factory, I was inter-

viewed by a man who I afterward learned was employed by the National Recov-

ery Administration.

The gist of the conversation with this man was as follows:

He asked whether I worked time or piece work. I answered him timework.

He then asked me how much I worked for and I told him $28.35 per work. He

endeavored to get me to say that I worked at piecework, but I said, "No; time-

work basis." He forced me to say I worked at piecework and I was so excited

that I answered, "Yes." He asked me how much I received doing piecework,

and I said, "$29 per week." Later in the day he came over to my house and

wanted to know from me how much everybody got in the factory. I did not tell

him the truth when I told him I was doing piecework that, as I before 6tated, was

working for $28.35 for a 35-hour week.

Pauline Scieri.

Sworn to before me this 8th day of August 1934.

W. H. Stoke,

Notary Public, Orange County, N. Y.

State of New York,

County of Orange, ss:

Lillian Barbarino, being duly sworn, says:

I reside at no. 4 Brown Street in the city of Port Jervis, Orange County, N. Y.

My age is 36 years, and for the past 5 weeks I have been employed as a machine

operator at the Shiffin & Barkin factory located at 20 Church Street, Port Jervis,

On July 27, 1934, while performing my duties at the coat factory, I was inter-

viewed by a man who was employed by the National Recovery Administration.

The gist of the conversation with this man was as follows:

He asked me whether I was working timework or piecework. I said "Time-

work." He then said that everybody told him that they were working at piece-

work and you say that you are working at timework. I again said to him that

I was working at timework. He repeated the same question again, evidently

for the purpose of inducing me to say I was working at piecework. I became so

worked up and nervous and in order to get rid of him said I worked piecework.

He then asked how much I was getting and I replied I was going to receive $28.35

for timework on my next pay on a basis of $0.81 per hour for a 35-hour week.

Lillian Barbarino.

Sworn to before me this 8th day of August 1934.

W. H. Stokes, Notary Public

Orange County, N. Y.

State of New York,

County of Orange, ss:

Laura Shirley, being duly sworn, says:

I reside on the Glove Road, R. F. D. 1, Montague, N. J.

My age 38 years and for the past 8 months I have been employed as a machine

operator at the Shiffin & Barkin factory located at 20 Church Street, Port Jervis,

N. Y.

On July 27, 1934, while performing my duties at the coat factory I was inter-

viewed by a man who I afterwards learned was connected with the National

Recovery Administration.

The gist of the conversation with this man was as follows:

He asked me whether I was working at timework or piecework, and I said

timework. He then said that it was funny that I was working at timework

when everybody else was working at piecework. He Beemed persistent to get

me to say piecework, and so in order to get rid of him I said piecework. He asked
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whether I had any record of my work and I replied I don't keep any. He further

asked how much I was paid per week, and I said $28.35 on a basis of 80.81 per

hour for a 35-hour week.

Sworn to before me this 8th day of August 1934.

W. H. Stokes, Notary Public.
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Orange County, N. Y.

State or New York,

County of New York, city of New York, ss:

Joseph Walko, being duly sworn, deposes and says:

That he resides at 782A Birdline Avenue, West New York, N. J.

Your deponent alleges that he is 43 years of age, an American citizen, and has

been working in the cloak and suit industry since he was 11 years of age.

That your deponent was so employed by H. & J. Block Co. at Hammonton,

N. J., about the first week in January 1934 until 1 week after Easter, at whicli

time he, with all the other employees, were let out.

Your deponent further alleges that one Mr. Frank Dunn, the manager of said

H. & J. Block Co., stated that the code authority was going to examine the books

and therefore wanted to clear the place out.

That during the time of said employment deponent worked for the sum of $50

per week. At the time he was let out, there were 147 hours overtime at the rate

of $1.43 per hour, or the sum of $210.21 coming to him.

Deponent further alleges that he was instructed that the National Recovery

Administration sent a telegram stating that they were always permitted to work

overtime, and that is why he was obliged to work. This branch in which deponent

worked was known as the Interstate Coat Co., 30 Front Street, Hammonton, N. J.

Your deponent further alleges that about 5 weeks after this shop was closed lie

went to see H. & J. Block Co., and they told him that they had paid all the m ney

due the employees to the code authority, and that he should go there to get this

back pay.

Your deponent further alleges that about 5 or 6 weeks after seeing Mr.Block,

he went to the code authority and saw Mr. Nathan Wolf. Mr. Wolf stated that

in a few weeks he would straighten the matter out. Two weeks later, deponent

again saw Mr. Wolf, who again put him off. Then deponent went to see him as

late as a week ago, or about July 24, and was just told by Mr. Wolf that he would

let deponent know when he could get his pay.

Deponent further alleges and says that in an interview with Mr. Karp, union

delegate at union headquarters, New Jersey, Mr. Karp stated to deponent that

the latter would be a better man than he is if he could collect the money from the

code authority.

Joseph Walko.

Sworn to before me this 1st day of August 1934.

Joseph J. Lerner, Notary Public.

New York County clerk's no. 297 registration no. 51440; Kings County clerk's

no. 68.registration no. 5302. Commission expires March 30, 1935.

Joe Walko, pressors overtime

January:

19..

20..

22..

23..

24..

25..

26..

29..

30..

31..

Total.

Hours

February:

8

1.

7%

2

1

5

1

6

VA

7
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Joe Walko, pressers overtimeâ€”Continued

Februaryâ€”Continued.

17

19 --

20

22

23

24

26

27

28
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21

Hours

.8

- IX

.2

.1

.1

_2

.7

.1

.2

.2

Total 50}i

March:

1_.

2..

3-

5..

6..

7..

8..

2

2

7

0

2

2

Marchâ€”Continued.

9

10

12.

13.

14.

15.

16.

17.

19.

20.

21.

22 _

26.

27_

28.

29.

30.

31.

Hours

.1

.8

.2

.2

.1

.2

_2

.8

.1

.0

.2
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That your deponent was so employed by the H. & J. Block Co., at Hammonton,

N. J., for about 8 weeks prior to their closing, about 1 week after Easter; that

during this time they paid him the sum of $14 per week, or 41 cents per hour.

Deponent further alleges that he was working as a machine presser and that

the amount paid to him should have been at the rate of $1.18 per hour.
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Deponent further alleges that he was made to work overtime nearly every day,

but was paid for same at the rate of $14 per week.

Job Walko, Jr.

Sworn to before me this 1st day of August 1934.

Joseph J. Lerner, Notary Public.

New York County Clerk's No. 297, Register No. 51440; Kings County Clerk's

No. 68, Register No. 5302. Commission expires March 30, 1935.

State of New York,

County of New York, City of New York, ss:

Jacob Tartikoff, being duly sworn, deposes and says:

That he resides at 784 Bergenline Avenue, West New York, N. J.

Your deponent alleges that he is 55 years of age, an American citizen, and has

been working in the cloak and suit industry 10 years.

Deponent further alleges that he was employed by the H. & J. Block Co.

at Hammonton, N. J., in a plant known as the Interstate Coat Co., 30 Front

Street, Hammonton, N. J., and worked there about 6 weeks, beginning the end of

January.

Deponent further alleges that for these 6 weeks he received the sum of $25 per

week as an operator, and was entitled to $35 per week.

Deponent further alleges and says that to date he has received no money from

either the H. & J. Block Co., or the Cloak and Suit Code Authority.

Jacob Tartikoff.

Sworn to before me this 1st day of August 1934.

Joseph J. Lerner, Notary Public.

New York County Clerk's No. 297, reg. no. 51440; Kings County Clerk's no.

68, register no. 5302. Commission expires March 30, 1935.

National Recovery Administration

Reported from New York City. Region, New Jersey, New York, and

Date, October 25, 1934. Connecticut.

Covering period AuguBt 15 to October Special agent, John C. Howard.

15, 1934. Approved by .

Complaint against: Code Authority Coat and Suit Industry.

Complaint by: Manufacturers, jobbers, contractors, and employers.

Subject and brief: Discrimination, coercion, oppression, violating Sherman Act.

Report: Covers above except settlement of wage violations and payments to

employees.

Recommendation:

Reports.â€”Region file no. â€”, cast status, refer, continued, special agent Howard,

pending Julv 20, 1934; district court file no. â€”, closed, special agent Smith,

August 15, 1934.

Confidential; not for public inspection.

Copies to Robert E. Straus (2), Mrs. Anna M. Rosenberg (1), New York file (1).

In the manufacture of cloaks and suits, work is done on the premises or outside

in contractors' shops. Generally speaking, there are four kinds or classes of

employers.

The inside manufacturer conducts his own shop or factory and cuts and pro-

duces the garment on his own premises.

The jobber has his goods cut and made up for him in outside shops, to whom he

furnishes the material. Jobbers sometimes purchase the garments from manu-

facturers to sell to retailers.

The submanufacturer cuts and sews garments for the jobber from the material

furnished by the jobber.

The contractor sometimes spoken of as "bundle contractor" works for manu-

facturers on garments delivered to him in cut form, which he finishes.
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In the metropolitan area, there is one employers' association made up princi-

pally of manufacturers, the Industrial Council of Coat and Suit Manufacturers;

one jobbers' association, the Merchants Ladies' Garment Association and one

contractors' association, the American Cloak and Suit Manufacturers' Association.

These three associations submitted the code of fair competition which was ap-
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proved for the industry August 4, 1933. Each of these associations elects 2

members on the code authority, and these 6 members, with 2 members elected

by the International Ladies' Garment Workers' Union, make 8 members out of

the 9 members authorized for this code; the other member is elected from the

western area.

In the new code, which was approved August 20, 1934, these three associations

have the same representation on the code authority; that is to say, 2 members

from each association, or 6 in all. The representation of the International

Ladies' Garment Workers' Union is increased by 1, giving the union 3 representa-

tives. This gives a combined representation of 9 out of a total membership of

14; the other representatives are 2 from the Western Area Coat & Suit, Inc., 1

from New Jerseyâ€”the Administrator or a Deputy Administrator of the Council

State Recovery Administration of New Jersey, 1 from Infants' and Children's Coat

Association, and 1 from eastern area outside of the metropolitan district of New

York.

There are a number of complainants in this case, manufacturers, jobbers, and

contractors, employees, and some anonymous, from parties not willing to disclose

their identity in fear of reprisals from the code authority and the union.

The defendants are the following-named associations: The Industrial Council

of Coat and Suit Manufacturers, the Merchants' Ladies Garment Association,

Inc., the American Cloak and Suit Manufacturers' Association, the International

Ladies' Garment Union, and the Joint Board of Cloak, Skirt, and Reefer Makers'

Union of the International Ladies' Garment Workers' Union, which is the New

York City metropolitan area branch of the Industrial Ladies' Garment Workers'

Union, and the code authority.

The complaint is that the above-named associations, the union, and the code

authority is a monopoly in the restraint of trade in violation of the Sherman Act

and of the National Industrial Recovery Act, and is using this monopolistic

power (1) to discriminate against small enterprises and nonunion manufacturers,

jobbers, and contractors; (2) to coerce said employers to join one of these associa-

tions by withholding labels, delay in furnishing labels, threats of strikes, and by

strikes; (3) that employees are being forced to join the union to obtain work;

(4) that in some cases, the code authority has compromised labor-violation cases

by allowing employers to pay less than the labor violations assessed against them

on condition that the manufacturer or jobber join the Industrial Council of

Merchants' Association and the contractor join the American Association, and

that all nonunion help be unionized.

That the code authority does not represent the industry as a whole, but the

dominant associations in the industry. That members of these associations

receive preferential treatment in the adjustment of labor violations because of the

majority representation of these associations in the code authority, and because

many complaints against association members are turned over to the associations

and the union for adjustment.

The charges, if true, constitute not only a violation of the National Industrial

Recovery Act but of the Sherman Antitrust Law Act as well.

The National Industrial Recovery Act (sec. 4) authorizes the President to

enter into agreements with, and to approve voluntary agreements between and

among, persons engaged in a trade or industry, labor organizations, and trade or

industrial organizations, associations, or groups, relating to any trade or industry,

if in his judgment such agreements will be consistent with the requirements of

clause 2 of subsection (a) of section 3 for a code of fair competition.

Clause 2 of subsection (a) of section 3 reads as follows: "That such oode or

codes are not designed to permit monopolies or to eliminate or to oppress small

enterprises and will not operate to discriminate against them."

The Sherman antitrust law declared illegal every contract combination in the

form of trust or otherwise, or conspiracy in restraint of trade or commerce among

the several States, and provides that every person who shall make any such

contract or engage in any such combination or conspiracy shall be deemed

guilty of a misdemeanor, and on conviction thereof shall be punished by a fine

not exceeding $5,000, or by imprisonment not exceeding 1 year, or by both said

punishments, in the discretion of the court.

110782â€”36â€”PT 6'
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This act also authorizes the several district attorneys of the United States,

under the direction of the Attorney General, to institute proceedings in equity

to prevent and restrain such violations, and gives to any person who shall be

injured in his business or property by any other person or corporation, by reason

of anything forbidden or declared to be unlawful by this act, the right to sue in
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a circuit court of the United States and recover threefold the damage by him

sustained, and the cost of suit, including a reasonable attorney's fee.

After the adoption of the code of fair competition approved August 4, 1933,

five contracts were entered into between these associations and the union

(exhibits A, B, C, D, and E).

October 18, 1933: Industrial Council of Cloak. Suit & Skirt Manufacturers,

Inc., and American Cloak & Suit Manufacturers Association, Inc.

September 20, 1933: Merchants Ladies Garment Association, Inc., with

American Cloak & Suit Manufacturers Association, Inc.

August 19, 1933: Industrial Council of Cloak, Suit & Skirt Manufacturers,

Inc., International Ladies Garment Workers' Union and the Joint Board of

Cloak, Skirt, and Reefers Makers Union of the International Ladies Garment

Workers' Union.

August 26, 1933: Merchants Ladies Garment Association, Inc., with Inter-

national Ladies Garment Workers Union, and the Joint Board of Cloak, Skirt,

and Reefers Makers Union and the International Ladies Garment Workers'

Union.

September 19, 1933: American Cloak & Suit Manufacturers Association, Inc.,

with the National Ladies Garment Workers' Union and Joint Board of the

Coat, Skirt, and Reefers Makers' Union of the International Ladies Garment

Workers' Union.

The code is made a part of the contracts of the Industrial Council and the

Merchants' Association with the American Association.

"The code of fair competition for the coat and suit industry, as approved by

the National Recovry Administration on August 4, 1933, a true copy of which

is herewith annexed and marked 'Exhibit A', is hereby made a part of this

agreement, with the same force and effect as though each of the provisions therein

contained were here set out at length."

It would seem that it was the intention of the association which proposed the

codes to make these agreements a part of the codes.

In the code approved August 4, 1933, article 12:

"Wherever in this industry, agreements between employers and employees

arrived at by collective bargaining shall exist or shall come into existence here-

after, all the provisions of such agreements with reference to labor standards not

prohibited by law and not inconsistent with National Industrial Recovery Act

until it shall be administered as though a part of this code."

In code approved August 20, 1934, article 5, section 11:

"Wherever in this industry agreements between employers and employees

arrived at by collective bargaining shall exist, all the provisions of such agreements

with reference to labor standards not prohibited by law and not consistent with

the National Industrial Recovery Act shall, subject to the approval of the Presi-

dent, be administered as though a part of this code, provided, however, that in

no event shall the observance of any such provision have the effect of reducing

the obligations hereunder of any member of the industry. Any and all extensions,

modifications of said agreements and/or future agreements between employers

and employees arrived at by collective bargaining after March 20, 1934, of 7B

of the National Industrial Recovery Act shall be administered as though a part

of this code."

It would seem that the purpose of making or attempting to make these agree-

nents a part of the code, is to take away from a manufacturer or jobber the right

to select his own contractors and for a contractor to select his manufacturer or

jobber, and to bring about a complete unionization of the industry.

The code provides article 9:

"Accordingly, all firms engaged in the coat and suit industry who cause their

garments thus to be made by contractors or submanufacturcrs as aforesaid shall

designate the contractors actually required, shall confine and distribute their

work equitably to and among them, and shall adhere to the payment of rates for

such production in an amount sufficient to enable the contractor or submanu-

facturer to pay the employees the wages and earnings provided for in this code

together with an allowance for the contractors' overhead."

The contracts provide that members of the Industrial Council or the Mer-

chants' Association will in designating submanufacturers and contractors, confine
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such designations to the members of the American Association exclusively.

A member must designate the contractors or submanufacturers actually required

to manufacture his garments and duplicate lists of such designations containing

the names and addresses shall be delivered promptly to the American Association.

The number actually required shall be determined by taking into account:
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(1) The volume of such member's production for the year 1932-33; (2) the

character of such member's work; (3) the capacity of contractors or submanu-

facturers to produce; and (4) the increase in volume of member's business.

Each member also agrees that he will confine his production to the contractors

or submanufacturers designated by him and will distribute his work equitably

to and among said contractors or submanufacturers with due regard to the

ability of the contractor or submanufacturer and his workers to produce and per-

form.

A contractor or submanufacturer shall work exclusively for the member desig-

nated him unless otherwise approved by the associations and union or by the

impartial chairman. All of these contracts prohibit a member of the Industrial

Council, the Merchants' Association or the American Association from employing

nonunion workers. The union agrees to send once a week to the Industrial

Council and the Merchants' Association a list of all union shops that are operating

under contract with the union has declared a strike until such strike in each case

has been fully settled.

The union exercises a veto control over the admission of new members to any

of these three associations. Before admitting a new member the associations

shall inform the union in writing of the application for membership. If a strike

or dispute shall be pending between the applicant and the union at the time,

the union shall give to the association within 10 days a written statement con-

taining full particulars of the matters in dispute, and the associations will not

admit such applicant uutil such dispute has been adjusted.

Further, to bring about a unionization of employees and a control of the

industry, the union in its contract with the American Association agrees as

follows:

"The parties hereto recognize the necessity of organizing or stabilizing the

entire industry in the metropolitan district as well as eliminating the sweat shop.

In order to bring about such organization the union will make every effort to

organize all employees and shops in the industry and the American Association

will cooperate with it in such efforts. The American Association will make every

effort to organize the submanufacturers and contractors and the union, realizing

the greater responsibility of the organized submanufacturer and contractor,

agrees not to settle or enter into any agreement with any submanufacturer or

contractor unless such submanufacturer or contractor is a member of the Amer-

ican Association.

Contract of the American Association with the union provides that where it

shall be established that there has been underpayment made by a member of the

American Association to the workers, the amount of such underpayment shall be

paid by said member of the American Association to the union for distribution to

workers as underpaid. If such underpayment shall have been deliberate or the

result of any collusive arrangement, the member of the American Association,

shall in addition to the foregoing be subject to the penalties provided by and under

the National Industrial Recovery Act.

In its dealings with independent employers not members of these associations,

the union agrees to insert a clause in such agreements to the effect that such em-

ployers submit to the supervision of the impartial chairman herein provided for

and the code authority for the coat and suit industry, and that all such inde-

pendent employers shall be required by the union to contribute to the maintenance

of the collective machinery in the industry and to deposit cash security for the

performance of the agreement on their part. The amount of such contribution or

cash security of such deposits shall be based on a schedule which shall take into

account the size of employers' shops and the volume of their business.

All damages and penalties collected for violations of the agreement against non-

union production shall be paid into the fund maintained in the industry for

making investigations under the terms of the agreement between the American

Association and the union. All other damages and penalties shall be paid over

to the union.

All of these contracts provide for the selection of an impartial chairman. The

impartial chairman is authorized to settle all disputes between the union and three

of the associations, and disputes between the respective associations.

â–
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All trucking is done by union truckmen and the impartial chairman is the

arbitrator to settle all controversies between the association and the union truck-

ing companies.

For a time there was some question as to whether manufacturers of infants'

and children's coats and suits should come under this code. When this question
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was finally settled, the United Infants' Wear Association entered into contracts

with the American Association and the union similar to the contracts of the

Industrial Council and the Merchants' Association with the American Association

and the union.

A preliminary report was made in this case by Special Agent Addison W. Smith,

August 15, covering investigation July 25 to August 15. Some of the data con-

tained in the report will be briefly referred to.

New Jersey has a code of fair competition. Prior to the passage of the law au-

thorizing this code, New Jersey contractors had difficulty getting labels from the

code authority. While it cannot be definitely stated that the code authority

discriminated against New Jersey contractors as such, it does seem that business

in New Jersey suffered because of the large number of nonunion contractorehipa

there, as compared to New York.

The report of the fact-finding commission published in Women's Wear, July

27, 1934, shows a 20-percent increase of business in the United States since the Na-

tional Recovery Administration. The business in New York City increased

19.45 percent while the business in New Jersey decreased 12.58 percent.

A number of witnesses at a hearing in New Jersey presided over by Harry

Tepper for State recovery board at which George W~. Alger, Wolf Klingsburg,

alias Lieberman, council for union, Sam Klein, Harry Uvillier, and Morris Green-

berg, Deputy Administrator, and Thomas W. Holland, National Emergency

Director. A number of contractors testified relative to their contacts with the

New York code authority. A summary of the testimony taken at this hearing

follows:

Canarozzi, Amele, Hoboken, N. J.: Refused labels and designation. Reason:

Workers not members of international union, and contractor not a member of

American Association.

Barnet, Morris, Hoboken, N. J.: Employees are unionized with international

union, but contractor not a member of American Association. Business agent of

international union told him to engage unskilled employees, and also gave special

permission in writing to pay employees below scale, assuring him that union

having representation on the code authority will not consider such payment below

scale a violation. Subsequently brought up on charges for violating code for

underpayment of wage scale to such employees. Contractor felt he was trapped

hy the union in order to force him to join American Association.

Cappizzi, Patsy, Hoboken, N. J.: Refused designation and labels. Reason:

Not a member of American Association and workers not unionized with interna-

tional union.

College Cloak Manufacturing Co., New Brunswick, N. J.: National Code Au-

thority refused designation and labels. Reason: Not a member of American

Association and shop not unionized.

DeLucia, A., & Son, Bergenfield, N. J.: National Code Authority refused desig-

nation and labels. Reason: Not a member of American Association and workers

not unionized with international union.

Efrus & Rives, Newark, N. J.: Forced to join American Association and union-

ize workers with international union in order to secure designation and labels.

American Association now penalized this firm in the sum of $500 because New

Jersey association interceded to adjust a strike in his plant through the State

labor board. American Association informs him that lie will not be able to secure

anv work unless such fine is paid.

Fanlip Coat Manufacturing Co., Inc., Passaic, N. J.: National code authority

refused designation and labels. Reason: Not a member of American Associa-

tion, and workers not unionized with international union.

Fashion Garment, Inc., Newark, N. J.: This concern is a wholesaler and was

forced to join American Association by the union and the national code au-

thority in order to secure labels. This firm being a manufacturer and not a

contractor had no reason to join a contractors' association.

Fit-Rite Cloak Co., Newark, N. J.: Was forced to join American Association

by the union and national code authority. This concern is a wholesaler and not

a contractor, and had no reason to join a contractors' association.

Garfield Coat & Suit Co., Garfield, N. J.: This concern was forced to join

American Association and unionize its workers with international union in order
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to secure designation. The New York branch of the international union directed

the wholesaler, who was furnishing this contractor with work designated through

the code authority, not to furnish this contractor with any more work because

he was engaging employees in New Jersey and not employees from New York.

Workers refused to join the New York local. Jobbers having a great deal of
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trouble with union previously, who forced to comply with such order of union

and would not send work to contractor. Complaints taken up before the na-

tional code authority and matter was never acted upon. This contractor was

out of work for a long time and designation was refused him, and also for a great

many wholesalers who wanted to furnish this contractor with work. This con-

tractor's records were audited by national code authority on many occasions and

no violations were ever found against them.

Leopardi, John, Hackensack, N. J.: Forced to join American Association and

have help unionized in order to secure designation and labels.

Maidrite Coat Co., Hackensack, N. J.: National Code Authority refused des-

ignation and labels. Reason: Not a member of American Association and help-

not unionized. Industrial Council forced a jobber who had been sending him

work to susnend giving him any work. Reason: Because nonmember of Ameri-

can Association.

New Jersey Cloak Co., Vineland, N. J.: National Code Authority refused des-

ignation and labels. Reason: Not a member of American Association and work-

ers not unionized with international union. International union tried to put this;

contractor in a trap to engage 8 girls at $20 per week, a sum below code scale,,

in order to secure evidence against him for violation of the code.

Paramount Tailoring Co., Passaic, N. J.: National Code Authority refused

designation and labels, telling him that he must join American Association and

unionize his help with international union. American Association refused to

make him a member saying he is blackballed on account of his activities with.

the New Jersey association. The contractor's records were audited several times.

No violations ever found against him.

Pescatore D. & Son., Hoboken, N. J.: National Code Authority refused desig-

nation and labels. Reason: Not a member of American Association, and workers

not unionized with international union. This contractor lost a wholesaler with

whom he had worked previously on account of being unable to secure labels.

Raritan Garment Co., South River, N. J.: National Code Authority refused

designation and labels. Reason: Not a member of American Association and

help not unionized with international union. This is one of the largest plants

in the State. The code authority realized that there is not one wholesaler that

can supply him with sufficient work. Rules of code authority are that contractor

can be designated for one jobber or wholesaler only. If this contractor should

be designated, he cannot secure sufficient work to work a full week by being

designated with one jobber.

S. & B. Cloak Co., Garfield, N. J.: Forced to join American Association and

unionize shop in order to become designated and receive labels. The National

Code Authority is clearing house for all associations which make up the code

authority. Any violations found by the investigators of the code authority

are Teported to the various associations, who go around and give contractors

and wholesalers threats in order to comply with their demands.

Supreme Coat Co., Passaic, N. J.: Was forced to join American Association

and have help unionized. After becoming designated with the jobber, code

authority permitted such jobber to open up "inside shop", thereby wiping him

out completely from receiving anyw ork. At present all the work he receives

is "bootleg work" without attached national labels.

A number of witnesses gave verbal testimony to Mr. Anthony Shimko, but

did not appear at this hearing. Mr. Shimko said that most of these contractors

were forced to join the American Association and were afraid to testify.

The following parties gave verbal testimony to Mr. Shimko but did not appear

at the hearing:

Camden Coat Co., Camden, N. J.: This contractor was refused labels and

designation, because he was not a member of American Association.

Cumberland Cloak Co., Millville, N. J.: Joined American Association unwil-

lingly and workers were unionized with International Union in order to secure

designation and labels.

Fitwell Coat Co., Newark, N. J.: Was forced to join American Association

by the union and National Code Authority. This concern is a wholesaler and not

a contractor, and had no reason to join a contractor's association.
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Ginsberg, A., Newark, N. J.: This is a wholesale concern and was foroed to

join the American Association otherwise labels would have been refused to him.

American Association also asked $300 more of this concern than from others

before he became a member.

Hammonton Coat Co., Hammonton, N. J.: National Code Authority refused
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designation and labels because he was not a member of the American Association.

Interdonato, S.; Lodi, N. J.: Member of American Association and employees

unionized. Designated with contractor, but not receiving equal amount of work

as other contractors. Complained to union but received no relief. With very

little work, cannot exist much longer in business. Workers do not earn a liveli-

hood. Desires to secure another jobber but cannot because designation will be

refused.

Jersey Cloak Co., Newark, N. J.: Was forced to join the American Association

in order to secure designation and labels.

Kaplowitz, A., & Sons, Park Ridge, N. J.: National Code Authority refused des-

ignation and labels. Reason: Contractor not a member of the American Asso-

ciation and workers not unionized.

Katko, I.; Freehold. N. J.: Forced to join American Association and unionize

help in order to secure designation and labels.

Kroll, H. & B.: National Code Authority refused labels and designation.

Reason: Contractor not a member of American Association and help not

members of the International Union.

Main Cloak Co., Freehold, N. J.: Forced to join American Association and

unionize his help in order to secure designation and labels.

Miracle Girl Coat House, Inc., Passaic, N. J.: This concern is a wholesaler and

was forced by the Industrial Council, of which he is a member, to suspend giving

any work to Maidrite Coat Co., of Hackensack, N. J.

Perfect Coat & Suit Co., Camden, N. J.: This contractor unionized his help

after code was adopted. On account of scale provided in code he complained

he cannot pay workers that the union forced him to engage the scale provided

by the code. Business agent told him to engage these employees at a price that

said business agent fixed below the said scale. Said business agent also informed

him that their organization being members of the Ccode Authority would absolve

him of any violations. After operating for some time, an American Association

representative came and told him to join American Association and no violations

would be preferred by Code Authority. On this refusal, Code Authority brought

charges against him with Recovery Board in Washington. His blue eagle with-

drawn by National Compliance Board. Criminal charges are expected to be

brought against this concern. He applied for designation and labels previous to

this but same were refused. This is another of the clever traps fixed by the union

in order to put in jeopardy those who are not members of the American Asso-

ciation.

Polchak, Fred, Freshold, N. J.: Was forced to join the American Association

and unionize help in order to secure designation and labels. American Associa-

tion demanded of him $500 more than other contractors to become a member of

their association because he operates in New Jersey.

Prosperity Coat Shop, Passaic, N. J.: For 5 months this contractor was refused

designation and labels by National Code Authority. Reason: Nonmember of

American Association and workers not unionized with International Union.

Santora Coat Co., Lodi, N. J.: Was forced to join American Association and

had unionized his help in order to secure designation and labels.

Scheib, S. & Sons, Dumont, N. J.: National Code Authority refused designation

and labels. Reason: Nonmember of American Association and workers not

unionized with International Union.

The following is a brief summary of some of the statements and affidavits in

the New York file of this case:

Joseph Winkler states in his affidavit that he went to the office of the American

Association to apply for membership, talked with Mr. Sussman and told him he

was a New Jersey contractor and Mr. Sussman said at the present time they were

not accepting any more members and advised him to stay out. Mr. Sussman

further stated that new members and such would be required to pay in cash

$1,160 before an application would be considered. Mr. Winkler lost his designa-

tion as contractor for Budd & Morganstern because of the refusal of the American

Association to accept him as a member and two other contractors were designated

in his place. In these circumstances, Winkler was forced to work for a nondesig-

nated jobber to cam a livelihood and as he could not get labels from the code

authority was forced to ship the coats without labels.
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A. B. Fisher in his affidavit, states that he had a jobber who was willing to give

him work if he became a member of the American Association. He applied for

membership in the American Association and Mr. Sussman told him that if he

became a member of American Association, he would have to accept the con-

tractor that they should designate for him, and this in spite of the fact that he

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:42 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

had a contractor at the time who was willing to give him work. In these cir-

cumstances, Mr. Fisher was not able to obtain labels from the code authority

to work for the contractor who was ready to give him work.

The affidavit of Frank Lipshitz states that he worked for one jobber, Silver-

man, Fuche & Axelrod, for 7 years. When the code was adopted his jobber told

him to join the American Association, and if he did not join the American

Association he would be compelled to stop sending him work. He said he was

willing to join the American Association but did not have $160. He offered to

pay this sum in installments to the American Association. This offer was refused

and he was told by the American Association it would be necessary to pay $160

and have his help unionized. He put the proposition of unionizing his help up

to his workers and they refused to join the International Ladies Garment Workers'

Union. He then went to the Coat and Suit Code Authority in New York and

stated his case. He was told he would not receive work from any one unless he

joined the American Association and had all his help unionized. They told

him it made no difference how long he had worked for a jobber, unless he did as

the code authority ordered, he would go out of business. He went to see his

jobber who tried to arrange through the union officials for him to pay his initiation

fee and year's dues to the American Association in installments. When this could

not be done, his jobber told him that since he had joined the Industrial Council

for the Coat, Suit, and Skirt Manufacturers, Inc., if he gave him work contrary

to the code authority's orders, the Industrial Council would fine him $1,000 as a

penalty and that he would be unable to secure labels from the code authority.

As a result of all this, his plant was closed for a whole season, putting 50 employees

out of work and later he was left without funds after paying his bills and rent

and was forced to sell out and dismantle his plant.

The affidavit of Anthony Succi states that the United Clothing Co., of which

he was a member, had been forced to shut down their plant which was sold at

public auction, and that all workers were turned out of work by reason of the fact

that the United Clothing Co. was unable to secure designation with other jobbers

or wholesalers after losing jobbers for whom this company had worked for years.

That he was not permitted to work for these jobbers after they joined the Mer-

chants' Association and United Clothing Co. was not permitted to join the Ameri-

can Association.

Lasser Coat Co., Inc., infants', children's, juniors' coats, 270 West Thirty-

eighth Street, New York City registered the Quality Girl Coat Co., 763 Main

Street, Passaic, N. J., with the code authority and gave his contractor an order

for labels. Labels were refused because the code authority explained The

Quality Girl Coat Co. was not a regularly designated coat contractor. Two months

prior to this, the Lasser Coat Co. made an attempt to give work to the Parisian

Garment Co. of Bridgeport, Conn. At the time, they were informed that it

would be necessary, in view of the fact that the Lasser Coat Co. was a member of

the Merchants' Association, to have the Parisian Garment Co. join the American

Association and have their help unionized. Mr. Uviller of the American Associa-

tion told the Lasser Coat Co. and the Parisian Garment Co. that it would be

necessary for the Parisian Garment Co. to put up $1,160 before the application of

the Parisian Garment Co. for membership in the American Association, could be

accepted. Mr. Lasser pointed out that other contractors only paid $160. Mr.

Uviller answered that that was the ruling of the association and he could not

deviate from it. Work was started with the Quality Girl Coat Co. without having

this company join the American Association because it was impossible for the

Quality Girl Coat Co. to raise $1,160 to join the American Association.

Paramount Tailoring Co. 75 Jefferson Street, Passaic, N. J. Edward Kramer,

one of the owners of this company was also secretary of the N. J. Garment Manu-

facturers Association. This company employing from 50 to 75 employees, sought

to become designated as contractor for Horowitz Bros., New York City. Horo-

witz Bros, advised Kramer that they had been forced to join the Industrial

Council and being a member of this organization, it would be impossible to

designate the Paramount Tailoring Co. as their contractor because their help

was not unionized and this company was not a member of the American Associa-

tion.
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Kramer interviewed the code authority to find out if he could secure labels and

talked with Mr. F. Nathan Wolf, secretary and Mr. Lapidus. Mr. Wolf advised

Mr. Kramer that in order to become designated and receive labels he should join

the American Association and have his workers unionized with the International

Ladies' Garment Workers' Union. Mr. Kramer went back to his plant and his-
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workers refused to become unionized. He went to the American Association

both with Mr. Sussman and was advised that he was "black-balled" from becom-

ing a member of the American Association because of his activities with the New

Jersey Garment Manufacturers' Association. Paramount Tailoring Co. therefore

shipped coats without labels in order not to have to close their plant.

Rochelle Coat Corporation, 244 West Thirty-ninth Street, New York City.

This company, according to affidavit of Harry Gold, designated A D Cloak Co.,

45 South Washington Avenue, Bergenfield, N. J., as their contractors.

A request was made for labels and the code authority said ''we cannot pass

upon your contractor until he is fully investigated." Three weeks passed without

any word from the code authority although in the meantime, investigators had

visited the plant of the A. D. Coat Co., and had found nothing wrong and so

reported to the A. D. Coat Co.

The Rochelle Coat Corporation tried to get labels through Mr. Fries, Label

Review Officer. Later. Mr. Gold telephoned Special Agent Smith that he had

J'oined the American Association and that the code authority had given him

abels and not to do anything more about the case.

Goldstein & Rubin, 528 Eighth Avenue; Louis Goldstein and Max Rubin.

Mr. Goldstein when interviewed August 30, 1934, said he had been in business

17 years and had joined the American Association 3 weeks ago, that they em-

ployed 6 contractors, 4 are members of the American Association, and 2 are

nonunion and nonassociation contractors.

The four union contractors were ordered to stop work by the American Asso-

ciation. These contractors telephoned Mr. Rubin and said they had no right

to work for a jobber who is not a member of one of the employers' associations.

They were therefore forced to take out a membership in the American Association

or these four contractors could not work for them. Mr. Goldstein said that in

another 2 months, all manufacturers would either have to join an association

and do business with the union or go out of business.

Shapiro & Sons, 265 West Thirty-seventh Street, New York; Harry Shapiro.

This firm was forced to join the Industrial Council. Shapiro & Block Co. ob-

tained a large order from the J. C. Penny Co. for a polo coat at $3 which would

cost other manufacturers $3.25. The code authority only made H. A J. Block

Co. pay back $9,000 and $500 cost of investigation, whereas labor violations

would amount to $100,000.

The H. & D. Garment Co. is reported in the trade, to have underpaid employees

$17,000 and made a settlement with the code authority for $4,500.

Ess & Ay Coat Co., 130 East Seventh Street, was only assessed back pay on

account of their contractors of approximately $7,000.

Pickwick Coat Co., 553 Eighth Avenue, New York City; Joe Katz, when

interviewed August 30, 1934, said his company employs three contractors, John

Murella, Brooklyn, Patano & Russo, Brooklyn; and Lloyd Apparel, Twenty-

fifth Street, New York City. The help was taken away from these shops Tues-

day. _ The union official told the contractors that the Pickwick Co. would have

to join one of the associations and that the help could not go back to work until

the Pickwick Co. joined one of the associations. This information was telephoned

to Mr. Katz by the contractors. Mr. Katz was interviewed again September

25 and said everything had been fixed up all right and that the contractors were

working. I said, "Did you join one of the associations?" He said, "No, that

was not necessary "; that he had fixed it up with the union through some men who

were friendly with the union; that he would rather pay them than join one of the

associations and be unionized. The union scale for piecework is made on scale

to yield on an average for male operators, $1.50 per hour or $52.50 for a week

of 35 hours; whereas, the minimum in the code is $1 an hour or $35 a week.

Another jobber in the industry had a similar experience to that of Mr. Katz

of the Pickwick Co., but his fixing went one step further. He first had trouble

getting labels from the code authority and fixed this through a friend. Later a

strike was called in one of his contractors' plants and he fixed this through a

friend. He said if I wanted to know more, I could go to the contractor's place

of business and see who was sitting outside. On leaving, he told me he had paid

$1,500 in 2 months, that it was necessary to do this or go out of business, if he

wished to work independent of the associations and the union. He feared reprisals
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if his name became known and asked me not to divulge his name in making my

report.

In connection with these last two interviews, an interview a few days later with

H. Nelson of Julius Nelson, 247 West Thirty-eighth Street, New York City, is

interesting.
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Julius Nelson is a member of the Merchants' Association, always has worked as

a union shop, and manufactures high-priced garments. Mr. Nelson objected

to the difference in the scale between union and nonunion. He took this matter up

with some union officials and asked them why they could not organize all the

shops as union shops and this official said "We're doing the best we can." Mr.

Nelson said that the union in former years employed a number of men in organi-

zation work and that the union felt indebted to these men some of whom had

even gone to jail for the union. That with the adoption of the code and the

control which the code authority had over the industry through the power to

withhold the issuance of labels, these former employees were no longer necessary

to the union, that they were out of a job and that the union would let them make

money on the side and not molest nonunion shops which paid them for protection.

He said that an industry doing $300,000,000 worth of business a year, could

easily afford to pay $50,000 a year to keep these men from interfering with the

work of unionization. He said this idea was not original with him, that he had

heard that a prominent labor leader in another industry was taking care of former

â€¢employees of his industry in this way.

Attached to this report and marked "Exhibit F2", is a statement in affidavit

form of Benjamin Seldin of the Seldin Coat Co. This affidavit form covers many

pages and a series of transactions starting as far back as January 1, 1932, at about

which time, Mr. Seldin, a Baltimore manufacturer, opened a place of business at

250 West Thirty-ninth Street, New York City. This affidavit is interesting in

that it sets out Mr. Seldin's contact with the union. He went through every kind

of intimidation and violation including being burned by acid thrown in his face.

He came to this office first because the code authority refused to give him labels.

He was employing Baltimore witters in New York and paying Baltimore scale.

The code authority very promptly and properly found he would have to pay the

New York scale in New York but in view of the fact that the union demanded,

according to Seldin's affidavit, that he employ Baltimore outters and forced him

to employ two inexperienced Baltimore cutters that they picked for him and set

the wages that he was to pay to them, one being paid a little above the Baltimore

scale and the other a little "below the Baltimore scale, he was between the devil

and the deep blue sea. If he didn't obey the orders of the union, they would call

a strike and with his former experience in mind, he could not refuse to obey the

orders of the union; and yet when he obeys union orders, the code authority

assesses a labor violation against him and takes away his labels. Mr. Seldin

states that he would not mind paying New York rates if he could pick his own

cutters but did not feel that he should pay New York rates to inexperienced

workers picked by the union.

Attached to this report and marked "exhibits G, H, and I," respectively, are

extracts from minutes of the meetings of the code authority August 30, 1934.

Case no. 236, Lo Kane Coat Co., copy of decision of Deputy Director Arthur

H. Rubin, September 4, 1934 and affidavit of Mary Weiss of October 10. Mr.

Hirschkowitz on page 2 of extracts from the testimony, says: "I want to make

myself clear that this is so unusual something or meeting and not having any

experience I don't want the chairman to misunderstand me that nor am I a

lawyer, I understand as my common sense teaches me that a man cannot be

brought up twice on the same charges. In February, as Mr. Wolf reported here,

the early part of 1934, we tried here, cross-examined, and this case was disposed

of right then and there, if it's so, I don't know why it was brought up again."

Dr. Rubin: "The case in February was not dismissed. The cases are con-

tinued in a very curious way. That when you have violated the code, the viola-

tions that are proved at any time can be held open pending further violation and

coupled with further violations charged in a complaint. That disposes of the

question that you can be charged with the same complaint twice."

After Mary Weiss made her affidavit, I went to the office of Lo Rane Coat Co.,

370 West Thirty-fifth Street, New York City, and got from Miss Weiss, canceled

check of the Lo Rane Coat Co., no. 4378, dated April 27, 1934, on Sterling

National Bank & Trust Co., deposited to reimbursement account of Coat and

Suit Code Authority in Central Hanover Bank & Trust Co. I got a list of seven

employees to whom this money should have been paid which is as follows: Mrs.

Bartfield, Mildred Classman, Mr. Kashenbaum, Mrs. Dashow, Mrs. Angelo,

Mrs. Greenburg, A. Sax.
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The address of none of these parties was on the books of the Lo Rane Coat

Corporation nor the first names of any of these parties except Mildred Glassman.

Only three of these parties are now working for the Lo Rane Corporation, Mrs.

Greenberg, Mr. Kashenbaum, and A. Sax. Mr. Fried of this company said

Kashenbaum's name is Benny, Mrs. Greenberg's name is Gussie. He is going
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to get the names of the other employees for me. None of these parties has

received any back pay from the code authority for these labor violations. The

period covered was February 5 to week ending February 24.

After the adoption of the code, David P. Seigel, a New York attorney, insti-

stuted a suit in the Supreme Court of the District of Columbia for the Garment

Manufacturers Association, Inc., against the code authority. This association

was made up of manufacturers making a cheaper grade of coats selling at prices

of $10.75 and less. Another suit was filed by Mr. Siegel in the United States

District Court for the District of Connecticut for Philip Scapelliati and others

against the code authority and others. In the files of the latter case, there are a

number of cases similar to the ones set forth in this report. As these files are

available and the cases are of the same nature, it would only add to the length

of this report to refer in detail to them. These cases were dismissed after con-

ference of attorneys. There are two cases, however, which deserve special

attention, one, a stipulation of Marks & Rubim, the Merchants' Ladies Gar-

ment Association and the other, an extract from an affidavit of Sol Harting of

Industrial Garment Manufacturing Co., Inc. These follow:

"It is hereby stipulated and agreed that Marks & Rubin shall immediately

rejoin the Merchants Ladies' Garment Association.

"That the Biltright Garment Manufacturing Co., Inc., of 105 Gregory Street,

Bridgeport, Conn., agrees to immediately join the American Contractors Associa-

tion, and that the American Contractors Association agrees to immediately

accept the Biltright Garment Manufacturing Co., Inc., as a member of said

organization in good standing pending payment to it of $660, the sum of $660

being initiation and membership dues and the sum of $500 being the usual secur-

ity.

"That the Biltright Garment Manufacturing Co., Inc., agrees to cause the

unionization of all of its employees and the International Ladies' Garments

Workers agrees to accept such employees into the union and the Biltright Gar-

ment Manufacturing Co., Inc., agrees to insure the payment by the employees

of the initiation fees and dues, one-half of which said initiation fee shall be paid

on March 2 and one-half on March 9, 1934.

"That Marks & Rubin agree to pay the sum of $450, $300 of which is a fine

heretofore due and owing by said Marks & Rubin to the Merchants Ladies'

Garment Association and the sum of $150 for current dues.

"That Marks & Rubin agree to use only the designated contractors, G. Lacosia

& Co. and the Biltright Garment Manufacturing Co., Inc., as contractors, and

agrees to equally divide among them and confine to them all work to be manu-

factured or contracted by the said Marks & Rubin during the coming season,

and to make no changes in the saio. agreement except provided by tne terms of the

various collecting agreements applicable to the industry.

"That prior to the adoption of the Code of Fair Competition for the Coat and

Suit Industry in August 1933, the International Co. was engaged as a contractor

for Marks & Rubin, a copartnership manufacturing garments from cut mer-

chandise. That in and about the month of July 1933, one Getzen, who stated

that he was a representative of the American Cloak & Suit Manufacturers Asso-

ciation, Inc., and one Gross who stated that he was a representative of Interna-

tional Ladies' Garments Workers' Union, Inc., visited the plant of the Interna-

tional Co. and had a conversation with your deponent. They stated to deponent

that they had desired the plant of deponent to stop operations in cooperation with

other contractors until certain adjustments had been made in the industry.

Your deponent stated that he could not do so at once but would inform them of

his decision on the day following. Thereupon, said Getzen gave to deponent his

card and wrote on the reverse side thereof the name and telephone number of

Mr. Harry Uviller, the general manager of the American Cloak & Suit Manu-

facturers Association, Inc.

The following day the deponent telephoned Mr. Uviller and informed him that

the plant of the International Co. had complied with the request of his represen-

tative and had been shut down. Mr.Uviller replied that he was very well pleased

at this action and thanked deponent for his cooperation. He further stated that

representatives of the association were on the road near Bridgeport and would

visit deponent's plant in the course of the next few hours. Within an hour,
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Messrs. Getzen and Cross again appeared at my plant, and saw that the same

was fully shut down. They suggested that deponent visit Mr. Uviller in New

York and make application to join the American Association. The following

day I came to New York, went to the office of the American Association, inquired

for Mr. Uviller, and was referred to Mr. Sussman to whom I gave the details of
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my business. He had me fill out an application blank for membership in the

American Association and stated that I would be called upon before the member-

ship committee within the course of the next few days.

On September 4, 1934, after a conference with Robert K. Straus, Special

Assistant to the Administrator, and Dean G. Edwards, Deputy Administrator, and

Alexander Thompson, newlv appointed administration member for this industry,

I was instructed by Mr. Straus to work in cooperation with Mr. Alexander

Thompson in obtaining information from the code authority. Accordingly,

several visits were made to the office of the code authority and the case discussed

generally, and Mr. F. Nathan Wolf, secretary to the code authority, promised to

give full access to his files and furnish any information requested. After this,

we took up the H. & J. Block case. One afternoon was spent in going over the

files of this case and no definite information was received. It is common talk

among manufacturers in the coat and suit industry that labor violations in this

case are somewhere between $50 and $100, but because of low prices paid to

workers by the H. & J. Block Co., they were able to beat their competitors'

prices by 25 cents a coat. This case was settled for $9,000 and S500 of investi-

gation cost. I was shown a letter written to Mr. Wolf to the II. & J. Block Co.

asking the Block Co. to furnish a list of employees to whom this money should

be paid, and the reply of the Block Co. that they had written to their contractors

and received word that all of their contractors paid code wages and they were,

therefore, unable to give this information. It appeared after this interview that

no progress was being made and I, therefore, got in touch with Mr. Thompson,

administration member, and went with him to the office of the code adminis-

tration authority and Mr. Thompson requested Mr. Klingsberg to furnish a list

of all labor violations in which money had been collected to be paid to employees,

and in those cases in which a settlement had been made for less or more than the

original demand, that the reason for the settlement be given. This information

was requested September 14 and promised the early part of the following week.

We first talked with Mr. Klingsberg, then to Mr. Wolf, and then to Mr. Alger.

Several calls were made to the Coat and Suit Code Authority for this information

and finally, the data was promised definitely by September 28. October 2, Mr.

Thomspon went to the office of the code authority and talked to Mr. Klingsberg

in the presence of Mr. Wolf. Mr. Klingsberg said that the matter was out of their

hands, that it was on Mr. Alger's desk, and that he did not know when it would

be ready. Mr. Straus talked with Mr. Alger about this report October 11.

It will be ready by Wednesday, October 17. I will call for it that day. Mr.

Straus has requested a report in this case by October 15. Accordingly, this

report is being mailed October 15 and a supplementary report will be, covering

the settlement of wage violations and the payment to employees, made.

CONCLUSION AND RECOMMENDATIONS

In a fair consideration of the evidence set forth in this report, it is necessary to

consider some facts which are peculiar to this industry. For many years, sweat-

shop conditions prevailed, and it was found necessary to restrain in some way

contracts entered into by manufacturers and jobbers on the one hand, and con-

tractors on the other hand. Production is seasonal and in times of limited pro-

duction, contractors are at a disadvantage in entering into contracts with jobbers

and are forced to accept jobbers' terms to get any business at all. This condition

is clearly set out in the following, which is an extract from a report of one of the

Governor's committees appointed to investigate conditions in the coat and suit

industry:

"With this in view, we recommend that the parties adopt a system of limita-

tion of submanufacturers with whom a jobber may do business. At definite

intervals, every jobber shall, in accordance with a standard to be agreed upon

between the parties, select and designate the submanufact urere needed to handle

his production, leaving him the necessary freedom in securing samples and in

changing submanufacturers for cause shown. We shall not give work to other

manufacturers when his designated manufacturers are not busy, and shall adhere

to as practicable a policy or equitable distribution of work among submanufac-

turers designated by him."
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It is also necessary to keep in mind that laborers have a greater freedom in

entering into contracts in partial restraint of trade than employers. The reason

for this right is concisely stated in Chief Justice Taft's book on the Anti-Trust Act

and the Supreme Court. Chief Justice Taft says, "The proper reason for the
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legality of the combination of laborers to raise prices is to be found in the necessity

for allowing them to deal on an equality with their employers. If they did not

â€¢have this power they woud be at the mercy of employers who have this capital

â–

and resources and who are not compelled to live from day to day on their daily

â€¢earnings" (p. 25).

Chief Justice Taft clearly differentiates between this right and the right to enter

Into contracts which restrain the rights of third persons not parties to the contract.

â€¢Quoting again from this work: "The secondary boycott has such possibilities in

the way of injuring the whole community in bringing into contest not of their

own making so many indifferent and innocent persons, that ethics and law and

public policy all require the recognition of the distinction which makes lawful the

â–

combination of working men against employers in their natural controversies

over wages and terms of employment, but condemn the use of combination by

either party to compel third persons against their will to go into the fight."

"The suggestion is made that working men ought to be allowed to use the

secondary boycott, because if they do not, then they will resort to force. This

seems to be a very poor argument, it assumes that militancy and the use of

criminal means to further a cause should be recognized as an effective method of

â–

changing law."

The purpose of the Sherman Antitrust Act is to bring about democracy in

business by restraining combinations of capital or labor from interfering with the

rights of consumers and small business. The National Industrial Recovery Act

â–

seeks to make this effective by providing a machinery for the control of business

through self-government. It is the anthithesis of force and coercion and all

methods of coercion must give place to fair agreements. Congress recognized this

â€¢when, in enacting the National Industrial Recovery Act, it permitted agreements

And codes only on condition "that such code or codes are not designed to promote

monopolies or to eliminate against them." And with the added provision that

110 employee and no one seeking employment shall be required as a condition of

employment to join any company union or to refrain from joining organizations,

or assisting a labor organization of his own choosing."

The code of fair competition in this industry adequately protects the right of

workers and contractors. It provides that "accordingly all firms engaged in

the coat and suit industry, who cause their garments thus to be made by con-

tractors and submanufacturers as aforesaid, shall confine and distribute their

â€¢work equitable to and among them, and shall adhere to the payment of rates for

such production in an amount sufficient to enable the contractor submanufac-

turer to pay the employee the wages and earnings provided for in this code,

together with an allowance for the contractor's overhead." This provision goes

further than the recommendation of the Governor's commission heretofore set

.forth:

Contractors must be designated.

There must be an equitable distribution of work between them.

The pay of contractor must be sufficient to guarantee the wages and earnings

provided in the code and an allowance for contractor's overhead. The code

.authority has ample power to enforce obedience to these provisions, and if this

had been done it is safe to say that there would have been a marked improvement

in conditions in the industry.

But another course was followed. The code authority is enforcing not the

code, but a series of interlocking contracts entered into by the manufacturers,

jobbers, and contractors associations and the union with the following results:

The code authority has denied to manufacturers and jobbers the right to choose

their own contractors and the right of contractors to choose their jobbers and

manufacturers.

The code authority has withheld the issuance of labels to coerce manufacturers,

jobbers, and contractors to enter into contracts. Manufacturers, jobbers, and

contractors in some instances have been put out of business.

Manufacturers, jobbers, and contractors not members of these associations and

not employing union labor have been coerced by the code authority and the

union into joining these associations, and employees likewise have been coerced

into joining the union.

The extent of the domination and control of the union and the code authority

can best be realized from the fact that many contractors have been forced to
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employ ex-union employees, and now racketeers, to protect them from the union.

In view of the above, it appears that the code authority is not fairly represen-

tative of the industry. The members of the code authority have two interests:

Dealing impartially with all members of the industry; promoting the interests of

these associations and looking after the welfare,of their members. This makes it
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impossible for the code authority to give the same fair consideration to complaints

instituted against nonassociation and nonunion employers as is given to associa-

tion and union employers. The method of electing the code authority should,

therefore, be changed and some method devised which will be truly representative

of the industry, and not of the dominant associations which control the industry.

The code authority, in enforcing the contracts between the associations and

the union, set out in the exhibits in this case, instead of the code of fair compe-

tition, is a combination in restraint of trade, as prohibited by the Sherman Anti-

trust Act. This is another reason for the election of another code authority to

take the place of the present one. The National Recovery Administration should

not be in a position of countenancing the violation of the Sherman Act, which is

the very cornerstone of the National Recovery Administration set-up and without

which we would have a government of industry by force imposed either by capital

or labor; in other words, fascism or communism, such as prevails in many of the-

countries of Europe.

Respectfully submitted.

John C. Howard.

Exhibit "A". Code Authority, Coat and Suit Industry

AGREEMENT BETWEEN INDUSTRIAL COUNCIL OF CLOAK, SUIT & SKIRT MANUFAC-

TURERS, INC., AND AMERICAN CLOAK AND SUIT MANUFACTURERS ASSOCIATION,

INC.

Agreement made between the Industrial Council of Cloak, Suit & Skirt Manu-

facturers, Inc., domestic corporation, for and on behalf of its members, herein-

after called "Industrial Council," and American Cloak & Suit Manufacturers''

Association, Inc., a domestic corporation, for and on behalf of its members, here-

inafter called "American Association." Witnesseth:

Whereas the Industrial Council represents the manufacturers and wholesalers

in the city of New York and the American Association represents the organized

submanufacturers and contractors who are the producers and employers of labor;

and

Whereas the parties hereto realize that the stabilization of this industry depends

to an appreciable extent upon a proper basis of cooperation between them; and

Whereas the parties hereto desire to cooperate in an effort to eliminate chaotic

conditions that have existed in the industry for many years and to establish an

equitable basis of fair dealing, to minimize disputes and provide for a speedy and

efficient means of settlement and determination of such disputes; and

Whereas the parties hereto are signatories to the Code of Fair Competition for

the Coat and Suit Industry as approved by the National Recovery Adminis-

tration: Now, therefore, in consideration of the foregoing recitals and for other

good and valuable consideration, it is agreed, as follows:

First. The Industrial Council and the American Association obligate themselves

on behalf of its members to observe and perform in good faith all of the provisions

of this agreement.

Second. The American Association agrees that its members will assume full

responsibility to the workers employed in the shops of the members of the said

American Association designated and selected by the members of the Industrial

Council.

Third. The Code of Fair Competition for the Coat and Suit Industry as ap-

proved by the National Recovery Administration on August 4, 1933, a true copy

of which is hereto annexed marked "Exhibit A" is hereby made a part of this

agreement with the same force and effect as though each of the provisions therein

contained were here set out at length.

If any of the provisions of this agreement conflict with, alter, or change any of

the provisions of the code, it is understood that the provisions of the code shall

prevail and that this agreement shall amplify but not change or modify the

provisions of the code.

Fourth. The members of the American Association are recognized in this

industry to be the efficient, responsible and standard shops, capable of assisting

and stabilizing the industry and eliminating the so-called "sweat-shop" evil ana
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substandard shops. A copy of the agreement between the union and the said

American Association is annexed to this agreement and made part hereof. Accord-

ingly the parties hereto agree that the members of the Industrial Council will in

the "designation of submanufacturers and contractors as herein provided, confine

such designations to the members of the American Association exclusively.
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The obligation of the members "of the Industrial Council to thus confine its

designations and work to members of the American Association is conditioned

upon full performance and compliance of the obligations hereunder by the

members of the American Association.

The foregoing obligations is assumed by the Industrial Council further upon the

understanding that the American Association is an organization of contractors

and submanufacturers and it shall not be binding upon the Industrial Council if

the membership of the American Association shall contain wholesalers, jobbers,

or manufacturers as defined in this agreement, selling their garments on their own

account substantially in the same manner as members of the Industrial Council.

Fifth. Every member of the council who employs or deals with contractors or

submanufacturers shall within 2 days following the execution of this agreement

designate the contractors or submanufacturers actually required by such member

to manufacture his garments. Duplicate list of such designations containing.the

names and addresses shall be delivered promptly to the American Association.

The number of contractors or submanufacturers actually required by the member

making such designations shall be determined by taking into account:

1) The value of such member's production for the year 1932-33.

2) The character of such member's work.

3) The capacity of the contractor or submanufacturer to produce; and

(4) The increase in volume of member's business.

Sixth, (a) Every member of the Industrial Council who employs or deals

with contractors or submanufacturers agrees to and will confine his production

to the contractors or submanufacturers thus designated by him. He will dis-

tribute his work equitably to and among the said contractors or submanufacturers

with due regard to the ability of the contractorsor submanufacturers with due

regard to the ability of the contractor or submanufacturer and his workers to

produce and perform:

(b) If the member making such designation shall at any time change the char-

acter of his product and the contractors or submanufacturers designated by him

or any of them shall be incapable of meeting his changed requirements, the mem-

ber may substitute and/or add such other contractors or submanufacturers in

place of those incapable of meeting his changed requirements. Such substitution

and/or addition shall not be made until after the decision of the impartial chair-

man on notice and hearing within 48 hours;

(c) A contractor or submanufacturer shall work exclusively for the member

of the Industrial Council designating him unless otherwise approved by the

associations acting together or by the impartial chairman;

(d) A contractor or submanufacturer thus designated shall not distribute or

sell directly, or indirectly any merchandise included in the term "coat and suit

industry" as denned in the code of fair competition for the Baid industry to any

other manufacturer, merchant, jobber, wholesaler, retailer, or consumer.

Seventh. The Industrial Council agrees that its members will pay to the con-

tractor or submanufactmer rates for production of garments in an amount suffi-

cient to enable such contractor or submanufactmer to pay to the workers the

wages and earnings provided foi in the code for the coat and suit industry and

the agreement between the American Association and the union, copy whereof

is annexed hereto and marked "Exhibit B" together with a reasonable payment

to the contractor oi submanufacturer to cover his overhead. The minimum

amount allowed the contractor or submanufacturer for his overhead for the full

season of 1933, shall be not less than 33H percent of the direct labor cost in the

production of garments, except where such labor cost is $2.50 or less, the per-

centage shall be 30 percent instead of 33}^ percent.

When the present fall season shall have been substantially completed, but not

later than December 15, the parties hereto shall meet and endeavor to reach

promptly an adjustment with regard to the overhead to be paid for the coming

season, this overhead to be based upon data ascertained and accumulated by the

parties during the present fall season.

Eighth. There shall be established as soon as possible a labor bureau under the

supervision of the impartial chairman to ascertain and pronounce as speedily as

can conveniently be done full and comprehensive classifications of standard types

and grades of garments as a basis for piece rates as provided in the agreement
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between the Industrial Council and the union. Such rates shall be based on the

time consumed in the various labor operations involved in making such garments

by the worker of average skill in the inside shops and in the outside shops.

When thus ascertained and pronounced, such classifications shall apply to all em-

ployers as defined in the Code of Fair Competition for the Coat and Suit Industry.
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Pending the ascertainment by the said bureau of the classifications of work

and piece rates of the various crafts applicable thereto, the representatives of the

Industrial Council, the American Association, and representatives of the Mer-

chants Ladies' Garment Association, Inc., and the union shall determine such

classifications and rates. If there is disagreement, it shall be submitted to the

impartial chairman.

Ninth, (a) Whenever it shall be determined that there has been an under-

payment made by a member of the Industrial Council to the contractor or sub-

manufacturer, the amount of such underpayment shall be paid by such member

through the Industrial Council to the American Association for the benefit of

those entitled to receive it. If such underpayment shall have been deliberate or

the result of any collusive arrangement, the member of the Industrial Council

and/or the contractor or submanufacturer involved therein shall, in addition to

the foregoing, be subject to the penalties provided by and under the National

Industrial Recovery Act.

(b) Should a submanufacturer, or contractor working for a member of the

Industrial Council default in the payment of wages to the workers for work done

on garments for such member of the Industrial Council who paid to such contrac-

tor or submanufacturers the rates provided for in accordance with the terms of

this agreement, the American Association will pay such wages immediately to

the workers in the shops of such submanufacturers and/or contractors.

(c) The Industrial Council obligates itself to see to it that none of its members

will deal with any submanufacturer or contractor who has defaulted in the pay-

ment of wages to their workers unless and until such submanufacturers and con-

tractor shall have reimbursed the American Association and shall in addition have

been reinstated as a member of said association, nor will the member of the

Industrial Council deal with a person, firm, or corporation, the principal or agent

of which has been previously or is then connected with the firm which had

defaulted in the payment of such wages.

Tenth. The parties hereto further agree that the members of their respective

associations shall adhere to the following rules and regulations:

(a) Members of the American Association shall not be charged by members of

the Industrial Council for any items other than materials furnished and such

charge shall be a memorandum for bookkeeping purposes only;

(b) Piece goods will have the original mill ticket attached thereto and the

American Association member will be charged for net yardage;

(c) Members of the Industrial Council will pay all moneys due members of the

American Association on Saturday if convenient, but not later than the Monday

following before 12 o'clock noon of each week for goods delivered during that

week.

(d) No claim of any kind or nature shall be made by a member of the Industrial

Council after 5 days following the delivery of garments by such member of the

American Association to the member of the industrial council.

(e) AH claims whenever made must be in writing and filed against the member

and a duplicate thereof sent to the association.

(f) All terms shall be net; no discount and no deductions shall be allowed or

permitted for insurance, sponging or other charges, except for materials supplied

and furnished.

Eleventh. All complaints, disputes or grievances arising between the parties

hereto involving questions of interpretation or application of any clause of this

agreement, or any acts, conduct or relations between the parties or their respec-

tive members, directly or indirectly, shall be submitted in writing by the party

hereto claiming to be aggrieved, to the other party hereto, and the managers

of the associations, the parties hereto, or their deputies, shall in the first instance,

ointly investigate any complaints, grievances or disputes and attempt an adjust-

ment. Decisions reached by the managers or their deputies shall be binding on

the parties hereto. Should they fail to agree, the question or dispute shall be

referred to the "impartial chairman" in the industry and his decision shall be

final and binding upon the parties hereto.

The parties hereto shall, within 5 days after the execution of this agreement,

jointly agree upon and designate an impartial chairman to act during the term of

this agreement and if they should fail to agree the Governor of the State of New
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York shall, on application of either party, summarily appoint such impartial

chairman.

Should the impartial chairman resign, refuse to act or be incapable of acting,

or should the office become vacnt for any reason, the parties shall immediately

and within 5 days after the occurrence of such vacancy, designate another person
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to act as such impartial chairman. If they fail to agree the Governor of the State

of New York shall, on application of either party, summarily make such appoint-

ment.

Each case shall be considered on its merits and the collective agreement shall

constitute the basis upon which decisions shall be rendered. No decision shall

be used as a precedent for any subsequent case.

A decision reached is hereby agreed between the parties hereto to have the

effort of an award entered under the arbitration law of the State of New York

and may be entered in the Supreme Court, New York County, as a judgment in

accordance with such decision.

All decisions reached by the managers of the parties hereto, or their deputies,

or rendered by the impartial chairman, shall be complied with within 48 hours.

Should any member of the association fail to comply with such decision within

such time, he shall automatically lose all rights and privileges under this agree-

ment and the association and either of them shall be free to take action to enforce

the rights of the association hereunder against such member.

The procedure hereinabove outlined for the adjustment of the disputes between

the associations shall also apply to all disputes between the Merchants' Ladies

Garment Association and the Industrial Council and the American Association

and the union, and between the associations themselves, and the impartial chair-

man shall serve in that capacity with respect to the determination of all such

disputes. All disputes shall be heard on notice to all parties interested therein

Thirteenth. All members of the associations at the time of the execution of

this agreement and the persons, firms, and corporations becoming members thereof

subsequent to the date of the execution of this agreement shall be and continue

to remain personally and individually liable hereunder for and during the term

thereof irrespective of whether said member shall cease to be a member of the

said association prior to the date set for the expiration of this agreement and such

liability shall be deemed to have survived the termination of such membership

and shall continue for and during the full term hereof.

Fourteenth. This agreement shall commence from August 21, 1933, and shall

remain operative and binding upon the parties hereto until the 1st day of June

1935.

In witness hereof the parties hereto have caused these presents to be signed

by their respective officers and the seal to be affixed the 18th day of October 1933.

Industrial Council op Cloak, Suit,

and Skirt Manufacturers, Inc.,

By Leo A. Del Monte, President.

American Cloak and Suit Manufac-

turers Association, Inc.,

By Joseph Schwartz.

Exhibit B. Code Authority Coat and Suit Industry

AGREEMENT OF MERCHANTS LADIES' GARMENT ASSOCIATION, INC. WITH AMERICAN

CLOAK AND SUIT MANUFACTURERS' ASSOCIATION, INC.

New York, September SO, 19SS.

Agreement made between Merchants Ladies' Garment Association, Inc., a

domestic corporation, for and on behalf of its members, hereinafter called "Mer-

chants' Association," and American Cloak & Suit Manufacturers' Association,

Inc., a domestic corporation, for and on behalf of its members, hereinafter called

"American Association."

WITNESSETH

Whereas, the Merchants' Association represents the organized wholesalers in

the City of New York and the American Association represents the organized

submanufacturers and- contractors who are the producers and employers of

labor; and
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Whereas the parties hereto realize that the stabilization of this industry-

depends to an appreciable extent upon a proper basis of cooperation between

them; and

Whereas, the parties hereto desire to cooperate in an effort to eliminate chaotic

conditions that have existed in the industry for many years and to establish an
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equitable basis of fair dealing, to minimize disputes and provide for a speedy and

efficient means of settlement and determination of such disputes: and

Whereas the parties hereto are signatories to the Code of Fair Competition for

the Coat and Suit Industry as approved by the National Recovery Administration.

Now, therefore, in consideration of the foregoing recitals and for other good and

valuable consideration, it is agreed, as follows:

First. The Merchants' Association and the American Association obligate

themselves on behalf of their members to observe and perform in good faith all

of the provisions of this agreement.

Second. The American Association agrees that its members will assume full

responsibility to the workers employed in the shops of the members of the said

American Association designated and selected by the members of the Merchants'

Association.

Third. The Code of Fair Competition for the Coat and Suit Industry as

approved by the National Recovery Administration on August 7, 1933, a true

copy of which is hereto annexed marked "Exhibit A" is hereby made a part of

this agreement with the same force and effect as though each of the provisions

therein contained were here set out at length.

If any of the provisions of this agreement conflict with, alter, or change any of

the provisions or the code, it iB understood that the provisions of the code shall

prevail and that this agreement shall amplify but not change or modify the pro-

visions of the code.

Fourth. The members of the American Association are recognized in this

industry to be the efficient, responsible, and standard shops, capable of assisting

and stabilizing the industry and eliminating the so-called "sweatshop" evil and

substandard shops. A copy of the agreement between the Union and the said

American Association is annexed to this agreement and made part thereof.

Accordingly the parties hereto agree that the members of the Merchants' Asso-

ciation will in the designation of submanufacturers and contractors as herein

provided, confine such designations to the members of the American Association

exclusively. The obligation of the members of the Merchants' Association to

thus confine its designations and work to members of the American Association

is conditioned upon full performance and compliance of the obligations hereunder

by the members of the American Association.

The foregoing obligations are assumed by the Merchants' Association further

upon the understanding that the American Association is an organization of

contractors and submanufacturers and it shall not be binding upon the Merchants'

Association if the membership of the American Association shall oontain whole-

salers, jobbers, or manufacturers, as defined in this agreement, selling their gar-

ments on their own account substantially in the same manner as members of the

Merchants' Association.

Fifth. Every member of the association who employs or deals with contractors

or submanufacturers shall within 2 days following the execution of this agreement

designate the contractors or submanufacturers actually required by such member

to manufacture his garments. Duplicate list of such designations containing the

names and addresses shall be delivered promptly to the American Association.

The number of contractors or submanufacturers actually required by the member

making such designations shall be determined by taking into account:

(1) The volume of such member's production for the year 1932-33; (2) The

character of such member's work; (3) The capacity of the contractor or sub-

manufacturer to produce; and (4) The increase in volume of member's business.

Sixth, (a) Every member of the association who employs or deals with con-

tractors of submanufacturers agrees to and will confine his production to the

contractors or submanufacturers thus designated by him. He will distribute'his

work equitably to and among the said contractors or submanufacturers with due

regard to the ability of the contractor or submanufacturer and his workers to

produce and perform.

(6) If the member making such designation shall at any time change the

character of his product and the contractors of submanufacturers designated by

him or any of them shall be incapable of meeting his changed requirements, the

member may substitute and/or add such other contractors or submanufacturers
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in place of those incapable of meeting his changed requirements. Such substi-

tution and/or addition shall not be made until after the decision of the impartial

chairman on notice and hearing with 48 hours.

(c) A contractor or submanufacturer shall work exclusively for the member of

the association designating him unless otherwise approved by the association
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acting together or by the impartial chairman.

(d) A contractor or submanufacturer thus designated shall not distribute or

sell directly or indirectly any merchandise included in the term "Coat and Suit

Industry" as defined in the code of fair competition for the said industry to any-

other manufacturer, merchant, jobber, wholesaler, retailer, or consumer.

Seventh. The Merchants' Association agrees that its members will pay to the

contractor or submanufacturer rates for production of garments in an amount

sufficient to enable such contractor or submanufacturer to pay to the workers

the wages and earnings provided for in the code for the coat and suit industry

and the agreement between the American Association and the union, copy whereof

is annexed hereto and marked "Exhibit B", together with a reasonable payment

to the contractor or submanufacturer to cover his overhead. The minimum

amount allowed the contractor or submanufacturer for his overhead for the fall

season of 1933 shall be not less than 33^ percent of the direct labor cost in the

production of garments, except where such labor cost is $2.50 or less, the percent-

age shall be 30 percent instead of 33>3 percent. When the present fall season

shall have been substantially completed, but not later than December IS, 1933,

the parties shall meet and endeavor to reach promptly an adjustment with regard

to overhead to be based for ensuing season, to be based upon data ascertained

and accumulated by the parties during the present fall season.

Eighth. There shall be established as soon as possible a labor bureau under the

supervision of the impartial chairman to ascertain and pronounce as speedily as

can conveniently be done full and comprehensive classifications of standard types

and grades of garments as a basis for piece rates as provided in the agreement

between the Merchants' Association and the union. Such rates shall be based

on the time consumed in the various labor operations involved in making such

garments by the worker of average skill in the inside shops and in the outside

shops. When thus ascertained and pronounced, such classifications shall apply

to all employers as defined in the Code of Fair Competition for the Coat and Suit

Industry.

Pending the ascertainment by the said Labor Bureau of the classification of

work and piece rates of the various crafts applicable thereto, the representatives

of the Merchants' Association, the American Association, representatives of the

Industrial Council of Cloak, Suit & Skirt Manufacturers, Inc., and the union,

shall determine such classifications and rates, if there is disagreement, it shall be

submitted to the impartial chairman.

Ninth, (a) Whenever it shall be determined that there has been an under-

payment made by a member of the Merchants' Association to the contractor or sub-

manufacturer, the amount of such underpayment shall be paid by such member

through the Merchants' Association to the American Association for the benefit

of those entitled to receive it. If such underpayment shall have been deliberate

or the result of any collusive arrangement, the member of the Merchants'

Association and/or the contractor or submanufacturer involved therein sha'l, in

addition to the foregoing, be subject to the penalties provided by and under the

National Industrial Recovery Act.

(6) Should a submanufacturer or contractor working for a member of the Mer-

chants' Association default in the payment of wages to the workers for work

done on garmetns for such member of the Merchants' Association who paid to

such contractor or submanufacturer the rates provided for in accordance with the

terms of this agreement, the American Association will pay such wages imme-

diately to the workers in the shops of such submanufacturers and contractors.

(c) The Merchants' Association obligates itself to see to it that none of its

members will deal with any submanufacturer or contractor who has defaulted in

the payment of wages to their workers unless and until such submanufacturer

and contractor shall have reimbursed the American Association and shall in addi-

tion have been reinstated as a member of said Association, nor will the member

of the Merchants' Association deal with a person, firm, or corporation, the prin-

cipal or agent of which had been previously or is then connected with the firm

which had defaulted in the payment of such wages.

Tenth. The parties hereto further agree that the members of their association

shall adhere to the following rules and regulations:

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 2555

(a) Members of the American Association shall not be charged by members of

the Merchants' Association for any items other than for materials furnished and

such charge shall be a memorandum for bookkeeping purposes only.

(6) Piece goods will have the original mill ticket attached thereto and the

American Association member will be charged for net yardage.
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(c) Members of the Merchants' Association will pay all moneys due members

of the American Association on Saturday if convenient, but not later than the

Monday following before 12 o'clock noon of each week for goods delivered

during that week.

(<2) No claim of any kind or nature shall be made by a member of the Mer-

chants' Association after 5 days following the delivery of garments by such

member of the American Association to the member of the Merchants' Associa-

tion.

(e) All claims whenever made must be in writing and filed against the member

and a duplicate thereof sent to the Association.

(/) All terms shall be net; no discount and no deductions shall be allowed or

permitted for insurance, sponging or other charges, except for materials supplied

and furnished.

Eleventh. All complaints, disputes, or grievances arising between the parties

hereto involving questions of interpretation or application of any clause of this

agreement, or any act, conduct or relations between the parties or their respective

members, directly, or indirectly shall be submitted in writing by the party hereto

claiming to be aggrieved, to the other party hereto, and the managers of the asso-

ciations, the parties hereto, or their deputies, shall in the first instance, jointly

investigate such complaints, grievances, or disputes and attempt an adjustment.

Decisions reached by the managers or their deputies shall be binding on the parties

hereto. Should they fail to agree, the question or dispute shall be referred to the

impartial chairman in the industry and his decision shall be final and binding upon

the parties hereto.

The parties hereto shall, within 5 days after the execution of this agrement,

jointly agree upon and designate an impartial chairman to act during the te^m of

this agreement and if they should fail to agree the Governor of the State of New

York shall, on application of either party, summarily appoint such impartial

chairman.

Should the impartial chairman resign, refuse to act or be incapable of acting,

or should the office become vacant for any reason, the parties shall immediately,

and within 5 days after the occurrence of such vacancy, designate another person

to act as such impartial chairman. If they fail to agree the Governor of the State

of New York shall, on application of either party, summarily make such appoint-

ment.

Each case shall be considered on its merits and the collective agreement shall

constitute the basis upon which decisions shall be rendered. No decision shall

be used as a precedent for any subsequent case.

A decision reached is hereby agreed between the parties hereto to have the effect

of an award entered under the arbitration law of the State of New York and may

be entered in the Supreme Court, New York County as a judgment in accordance

with such decision.

All decisions reached by the managers of the parties hereto, or their deputies, or

rendered by the impartial chairman, shall be complied with within 48 hours.

Should any member of the associations fail to comply with such decision within

such time, he shall automatically lose all rights and privileges under this agreement

and the associations and either of them shall be free to take action to enforce the

rights of the associations hereunder against such member.

The procedure hereinabove outlined for the adjustment of the disputes between

the associations shall also apply to all disputes between the Merchants' Association

and the Industrial Council of Cloak, Suit and Skirt Mamifacturers, Inc. and the

American Association and the Union, and between the associations themselves

and the impartial chairman shall serve in that capacity with respect to the determi-

nation of all such disputes. All disputes shall be heard on notice to all parties

interested therein.

Twelfth. All rules, regulations and methods of procedure required to effectuate

this agreement and each and every clause and provision thereof not specifically

provided for herein shall be agreed upon by the parties hereto in conference within

21 days after the execution of this agreement and should such parties fail to agree

with respect to any of Â£uch rules, regulations, and methods of procedure, the same

shall be adjusted in the same manner as hereinabove provided for the settlement of

grievances and disputes between the parties.
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Thirteenth. All members of the association at the time of the execution of this

agreement and the persons, firms and corporations becoming members thereof

subsequent to the date of the execution of this agreement shall be and continue to

remain personally and individually liable hereunder for and during the term

thereof irrespective of whether said member shall cease to be a member of the said
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association prior to the date set for the expiration of this agreement and such

liability shall be deemed to have survived the termination of such membership and

shall continue for and during the full term hereof.

Fourteenth: This agreement shall commence from the date hereof and shall

remain operative and binding upon the parties hereto until the 1st dav of June

1935.

In witness whereof, the parties hereto have caused these presents to be signed

by their respective officers and the seals to be affixed the day and year first

above written.

Merchants Ladies' Garment Association,

By I. J. Rubin, President.

American Cloak and Suit Manufacturers Association,

By Joseph Schwartz, President.

State or New York,

County of New York, as:

On this day of August 1933, before me personally came to me

known, who being by me duly sworn, did depose and say that he resides in , that he is the of Merchants Ladies' Garment Associ-

ation, Inc., the corporation described in and which executed the above instru-

ment; that he knows the seal of said corporation; that the seal affixed to said

instrument was such corporate seal; that it was so affixed by order of the board

of directors of said corporation; and that he signed his name thereto by like

order.

State of New York,

County of New York, ss:

On this day of August 1933, before me personally came - to

me known, who being by me duly sworn, did depose and say that he resides in , that he is the of American Cloak and Suit Manu-

facturers' Association, Inc., the corporation described in and which executed the

above instrument; that he knew the seal of said corporation; that the seal affixed

to said instrument was such corporate seal; that it was so affixed by order of the

board of directors of said corporation; and that he signed his name thereto by

like order.

Exhibit C. Code Authority, Coat and Suit Industry

agreement of industrial council of cloak, suit, and skirt manufacturers,

inc., with international ladies' garment workers' union and the

joint board of cloak, skirt, and reefer makers' union of the inter-

national ladies' garment workers' union

New York, August 19, 19SS.

This agreement, made and entered into this 19th day of August 1933, by and

between the Industrial Council of Cloak, Suit, and Skirt Manufacturers, Inc.,

hereinafter designated as "the council", and the International Ladies' Garment

Workers' Union and the joint board of Cloak, Skirt, and Reefer Makers' Union

of the International Ladies' Garment Workers Union, all collectively designated

herein as "the union";

WITNESSETH

Whereas the council is an organization whose members are engaged in the

coat and suit industry, as defined in the code of fair competition for said industry

as approved by the President of the United States on August 4, 1933; one of the

objects of the said council being to deal collectively with the union; and

Whereas the union represents a great majority of the workers employed in the

work of making up garments for the members of the council; and

Whereas the parties hereto desire to cooperate in establishing conditions in

the industry which will tend to secure to the workers a living wage and eliminate
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such of the manufacturing establishments as operate under unfair conditions of

labor and sanitation and to provide methods for a fair and peaceful adjustment

of all disputes that may arise between the different factors in the industry so as

to secure uninterrupted operation and general stabilization of the industry;

Now, therefore, the parties hereto agree as follows:
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First: The council obligates itself for its members that they wiH live up in

good faith to all the provisions of this agreement, and the union obligates itself

in good faith for all of its members that it will live up to the provisions of this

agreement and that the workers will perform their work conscientiously, faith-

fully, and efficiently under the terms of this agreement; it being agreed and under-

stood that the said council hereby contracts in behalf of itself and of all its

members, and that the union contracts in behalf of itself and in behalf of all

members now employed or hereafter to be employed by the members of the council

directly or indirectly.

Second. For the purpose of this agreement the following words are defined as

follows:

(a) A ''union shop" is one that employs at least 14 machine operators and a

corresponding number of employees in other branches of the work and employs

none but members in good standing of the union to perform all the operations in

connection with the production of garments and as in contractual relation with

the union and observes the union standards of such contract.

(6) A "manufacturer" is one who produces garments on his own premises and

from his own material.

(r) A "submanufacturer" is one who makes up garments from uncut material

â€¢delivered to him by a manufacturer, merchant, jobber, or wholesaler.

(d) A "contractor" is one who makes up garments from goods delivered to him

in cut form.

(e) An "inside shop" is one that is conducted by a manufacturer as herein

â–

defined.

(J) "Outside system of production " shall refer to the system of having garments

produced in submanufacturing or contracting shops.

(0) The term "metropolitan district" refers to the city of New York and all

such cities and towns in the States of New York, New Jersey, Connecticut, and

Pennsylvania in which garments are being manufactured by or for members of

the council or other manufacturers, merchants, jobbers, or wholesalers doing

business in the city of New York.

Third: The council agrees that all of its members who produce all or part of

their garments on their own premises will maintain union shops, and that all of its

members who have their garments produced by submanufacturers or contractors

or who purchase their garments from other manufacturers, merchants, jobbers,

or wholesalers will deal only with such firms as conduct union shops.

The union shall have the right to have its representative visit the shops of the

members of the council once in every season for the purpose of examining the

union standing of the workers, which examination shall not involve the loss of

work time. All such examinations shall be had on notice to the council which

shall, in each instance, designate a representative to accompany the union repre-

sentative on such examinations.

When permanently engaging a new worker, each member of the council shall

send the name, address, and designation of craft of such worker to the council

and the council shall immediately communicate such information to the union.

No member of the council shall make or cause to be made any work for any

person against whom the union has declared a strike until such strike in each

case has been fully settled.

Fourth. The council on its own motion will investigate any or all of the books

and records of its members to ascertain whether they are giving work to or

â–

dealing with nonunion shops. Upon complaint filed by the union, the privilege

will also be accorded a representative of the union to accompany a representative

of the council to examine the books and records of the member against whom a

complaint has been filed, for the purpose only of determining whether such

member is giving work to nonunion shops. Such examination shall be under-

taken within 48 hours from the receipt of the request, and shall be conducted

under such conditions and limitations as the impartial chairman, hereinafter

mentioned, upon the request of an interested party, may prescribe.

Upon the request of the union, the impartial chairman or his accountants

shall also examine the books of any designated council member for the purpose of

investigating the condition of the shop and for the purpose of ascertaining whether

the provisions of this agreement are fully complied with.
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A uniform set of books and records relating to pay rolls, labor cost, and outside

production shall be adopted by all members of the council and by the entire

industry. The form of such records and books shall be prescribed by the impartial

chairman. Such records and books shall be open to the examination of the

impartial chairman or his accountants at all reasonable times.
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Fifth. For the purpose of carrying the provisions of the above clause into

effect the union shall immediately submit to the council a list of all union shops

who are operating under contracts with it and shall at least once in every week

notify the council of all changes in and additions to the list.

No members of the council shall employ or continue employing a submanu-

facturer or contractor whose name is not included in the latest corrected list of

"union shops" furnished by the union and shall not order or purchase goods or

otherwise deal or continue dealing with a manufacturer, merchant, jobber, or

wholesaler whose name is not included in such list.

Whenever it shall appear that a member of the council gives work to or deals

with a nonunion shop, the council shall immediately direct him to withdraw his

work from such nonunion shop or to discontinue dealing with it, whether such

work be in processes of operation or otherwise, until the shop enters into contrac-

tual relations with the union.

Should a member of this council be found giving work or dealing with a non-

union shop or with a nondesignated shop, the council will proceed to impose a

fine for the first offense under the authority contained in its bylaws and its

agreement with its members. The amount of such fine shall be determined with

reference to the sum involved and shall be sufficiently high to offset the advan-

tage gained by the member through such transactions, together with an appro-

priate penalty. A second offense shall mean expulsion and in this connection

the council shall adopt such other measures as in the judgment are necessary and

expedient to prevent members from giving work to nonunion shops. The

proceeds of fines collected shall be used towards defraying the expenses incurred

by the impartial chairman hereinafter provided for.

Sixth, (a) Every member of the council who employs or deals with a contrac-

tor or submanufacturer shall, within 2 days after the execution of this agreement,

designate the contractors or submanufactures actually required by him to manu-

facture his garments. Such designation shall be made from those contractors

or submanufacturers who were in contractual relationship with the union on

May 31, 1933, whose names appear on the latest corrected list of "union shops"

furnished by the union or such others who may be approved of by the union

and substantially from those contractors or submanufacturers heretofore em-

ployed by such members of the council.

(6) The number of contractors or submanufacturers actually required by the

member making such designations shall be determined by taking into account

the following.

1. The volume of such member's production for the year 1932-33;

2. The character of each member's work;

3. The capacity of the contractor or submanufacturer to produce;

4. The increase in volume of the member's business.

(c) Lists of such designations containing names and addresses shall be delivered

promptly to the union, to the American Cloak and Suit Manufacturers Associa-

tion and to the impartial chairman.

(d) Every member of the council who employes or deals with contractors or

submanufacturers shall confine his production to the contractors or submanu-

facturers thus designated by him. He shall distribute his work equitably to and

among the said contractors or submanufacturers with due regard to the ability

of the contractor or submanufacturer and the workers to produce and perform.

(e) No member of the council operating an inside shop shall register contractors

or submanufacturers unless he can fully supply his inside shop with work.

(/) No member of the council shall send out cut goods to contractors unless

he operates an inside shop.

(ff) If the member making such designation shall, at any time, change the

character of his product and the contractors or submanufacturers designated by

him or any of them shall be incapable of meeting his changed requirements, he

shall have the right to substitute and/or add such other contractors or submanu-

facturers in place of those incapable of meeting his changed requirements. Such

substitution and/or addition shall not be made until after the decision of the

impartial chairman on notice and hearing within 48 hours.

(h) A contractor or submanufacturer shall work exclusively for the member of

the council so designating him unless otherwise approved by the council, the
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American cloak and Suit Manufacturers Association and the union, or the

impartial chairman. A contractor or submanufacturer thus designated shall not

distribute or sell directly or indirectly any merchandise included in the term

"coat and suit industry", as defined in the code of fair competition for said in-

dustry, to any other manufacturer, merchant, jobber, wholesaler, retailer, or
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consumer.

(i) A member of the council whose garments are made by contractors or sub-

manufacturers shall pay to such contractors or submanufacturers at least an

amount sufficient to enable the contractor or submanufacturer to pay to the

workers the wages and earnings provided for in this agreement and in the code

and in addition a reasonable payment to the contractor or submanufacturer to

coyer his overhead.

(J) Where it shall be established that there has been an underpayment made

by a member of the council to the contractor or submanufacturer or the workers,

the amount of such underpayment shall be paid by such member of the council

to the parties so underpaid. If such underpayment shall have been deliberate

or the result of any collusive arrangement, the member of the council and/or the

contractor or submanufacturer involved therein, shall, in addition to the fore-

foing, be subject to the penalties provided by and under the National Industrial

tecovery Act.

(k) Each member of the council shall be responsible to the members of the

union for the payment of their wages for work done by them on garments of such

council member made by submanufacturers or contractors, provided that such

liability shall be limited to wages for 7 full working days in every instance.

Notice of such default shall be given to such council member within 1 week

after such default.

Seventh. Wages shall be paid not later than Tuesday of each week for work

done in the preceding week. Such wages shall be paid in cash.

Eight. A week's work shall consist of 35 hours in the first 5 days of the week;

work shall begin at 8:30 a. m. and end at 4:30 p. m., with 1 hour interval for

lunch. There shall be no more than one shift of workers in any day.

Ninth. No overtime work shall be permitted unless an extension of hours is

granted by the Administrator of the National Industrial Recovery Act, under

the provisions of paragraph "third" of the Code of Fair Competition for the Coat

and Suit Industry. If such hours of work shall be extended, the Administrator

shall determine the rate of compensation to be paid to the workers for such

additional hours.

Tenth. All workers enumerated below shall work by the week and shall receive

not less than the following minimum wage scale:

Per

week

Coat and suit cutters $47

Samplemakers 40

Examiners 36

Drapers 29

Begraders on skirts 32

Bushelmen who also do pinning, marking, and general work on garments.. 36

The wages of workers of the above crafts now receiving in excess of the minimum

scale herein set forth shall not be reduced.

The workers in the crafts enumerated below shall work on a piece-rate basis.

They shall receive guaranteed minimum wages not less than the following:

Per hour

Jacket, coat, reefer and dress operators, male SI. 00

Jacket, coat, reefer, and dress operators, female â€¢ 90

Skirt operators, male â–

90

Skirt operators, female â€¢ 80

Piece tailors â€¢

Reefer, jacket, and coat finishdre â€¢ 85

Jacket, coat, and reefer finishers' helpers â–

Jacket, coat, reefer, and dress upper pressors 1. 00

Jacket, coat, reefer, and dress under pressors . 90

Skirt upper pressors â€¢ 90

Skirt under pressers -85

Skirt basters. - --- 60

Skirt finishers â€¢ 60

Machine pressers Â»< 30

63
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_ In fixing piece-work rates on garments, the same shall be computed on a basis to

yield to the worker of average skill of the various crafts for each hour of con-

tinuous work, the following amounts: â€ž h

Jacket, coat, reefer, and dress operators $1. 50

Skirt operators 1.40
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Piece tailors L 30

Reefer, jacket, and coat finishers L 25

Jacket, coat, and reefer finishers' helpers 1. 00

Jacket, coat, and reefer and dress upper pressere L 35

Jacket, coat, and reefer and dress under preseers 1. 25

Skirt upper pressors L 25

Skirt under pressere L 25

Skirt basters - -- 80

Skirt finishers 70

Machine pressere L 80

With the consent of the workers and of the union, a member of the council may-

substitute the week-work system in place of the piece-rate basis, in which event

the following shall be the minimum scale of weekly wages: Per wui,

Jacket, coat, reefer, and dress operators $50. 00

Skirt operators 48. 00

Piece tailors 43. 00

Reefer, jacket, and coat finishers 41. 00

Jacket, coat, and reefer finishers' helpers 33. 00

Jacket, coat, reefer, and dress-upper pressere 45. 00

Jacket, coat, reefer, and dress-under pressere 41. 00

Shirt-upper pressere 41. 00

Skirt-under pressere 41. 00

Skirt basters --- 27.00

Skirt finishers 23. 50

Such substitute, if made, shall remain in force throughout the season in which

it is made.

Buttonhole makers shall be paid $1.50 per hundred buttonholes, the employer

to furnish machine, silk, and finishing. If silk is supplied by the buttonhole

maker, the employer shall pay 10 cents additional per hundred buttonholes.

The wages of workers, and the regulation of the use of labor-saving machinery,

such as pressing, basting, felling, and button-sewing machines, shall be adjusted

by the council and the union through the processes provided in this agreement.

Eleventh. There shall be established, as soon as possible, a labor bureau under

the supervision of the impartial chairman to ascertain and pronounce as speedily

as can conveniently be done full and comprehensive classifications of standard

types and grades of garments as a basis for piece prices provided for herein.

Such rates shall be based on the time consumed in the various labor operations

involved in making such garments by the workers of average skill in the inside

shops and in the outside shops.

When thus ascertained and pronounced such classifications and rates shall

apply to all employers as defined in the code of fair competition for this industry.

Pending the ascertainment by the said labor bureau of the classifications of

work and piece rates of the various crafts applicable thereto, the representatives

of the council, the American Cloak & Suit Manufacturers Association, Mer-

chants Ladies' Garment Association, and the union shall determine such classifica-

tions and rates. If there is a disagreement, it shall be submitted to the impartial

chairman.

Twelfth. In the adjustment of piece rates, contractors or submanufacturers,

and the persons employing them and/or their representatives, the Union and the

representatives of the workers of the shops shall participate. If they shall fail

to agree, the dispute shall be submitted to the impartial chairman for final

adjustment within 48 hours. Workers shall not be required to work on garments

before the piece rates have been adjusted with respect thereto.

Thirteenth. All complaints, disputes, or grievances arising between the parties

hereto involving questions of interpretation or application of any clause of this

agreement, or any act, conduct, or relations between the parties or their respec-

tive members, directly or indirectly, shall be submitted in writing by the party

hereto claiming to be aggrieved, to the other party hereto, and the manager of

the council and the manager of the Union, or their deputies shall, in the first

instance, jointly investigate such complaints, grievances, or disputes and attempt
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an adjustment. Decisions reached by the managers or their deputies shall be

binding on the parties hereto. Should they fail to agree, the question or dispute

shall be referred to a permanent umpire to be known as the "impartial chair-

man" in the industry and his decision shall be final and binding upon the parties

hereto.
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The parties hereto shall, within 5 days after the execution of this agreement,

jointly agree upon and designate an impartial chairman to act during the term

of this agreement and if they should fall to agree the Governor of the State of

New York shall, on application of either party, summarily appoint such impartial

chairman.

Should the impartial chairman resign, refuse to act, or be incapable of acting,

or should the office become vacant for any reason, the parties shall immediately,

and within 5 days after the occurrence of such vacancy, designate another person

to act as such impartial chairman. If they fail to agree the Governor of the State

of New York shall, on application of either party, summarily make such

appointment.

Each case shall be considered on its merits and the collective agreement shall

constitute the basis upon which decisions shall be rendered. No decision shall be

used as a precedent for any subsequent case.

All decisions reached by the managers of the parties hereto, or their deputies,

or rendered by the impartial chairman, shall be complied with within 48 hours.

Should any member of the council fail to comply with such decision within such

time, he shall automatically lose all rights and privileges under this agreement

and the Union shall be free to take action to enforce the rights of the workers

against such member.

The procedure hereinabove outlined for the adjustment of disputes between

the union and the council shall also apply to all disputes between the union and

the Merchants Ladies' Garment Association and the American Cloak and Suit

Manufacturers Association if and when such association enter iDto collective

agreements with the union, and between the associations among themselves,

and the impartial chairman shall serve in that capacity with respect to the deter-

mination of all such disputes. All disputes shall be heard on notice to all parties

interested therein.

Fourteenth. All rules, regulations, and methods of procedure required to effectu-

ate this agreement and each and every clause and provision thereof not specifically

provided for herein, shall be agreed upon by the parties hereto in conference

within 21 days after the execution of this agreement and should such parties fail

to agree with respect to any of such rules, regulations, and methods of procedure,

the same shall be adjusted in the same manner as hereinabove provided for the

settlement of grievances and disputes between the parties.

Fifteenth. The union obligates itself to enter into no contract, oral or in writing,

express or implied, directly or indirectly, by reason whereof any person, firm,

or corporation engaged in the coat and suit industry in the metropolitan district

shall receive any benefit or aid not accorded the members of the council pursuant

to the terms of this agreement.

Sixteenth. All week workers shall be paid for the following legal holidays,

to wit: Washington's Birthday, Memorial Day, Independence Day, Labor Day,

Thanksgiving Day, Christmas Day, and for one-half of Election Day. And such

holidays shall be observed.

Workers may also refrain from working on Columbus Day, but without pay.

During the week in which a legal holiday occurs, employees working less than

a full week shall be paid for the holiday pro rata for the hours worked.

Seventeenth. No contracting or subcontracting within the shop shall be

permitted.

There shaH be no time contracts between the members of the council and their

workers, either individually or in groups.

Eighteenth. The employer may discharge his workers for causes such as incom-

petency, misconduct, insubordination in the performance of his work, breach of

reasonable rules to be jointly established, and soldiering on the job.

In the adjustment of disputes between the parties hereto, complaints of im-

proper discharge of workers shall have precedence over all other cases, and deci-

sions on such complaints shall be rendered within 48 hours after the union de-

mands a clerk for the investigation, unless the time is extended by mutual written

consent. Should such decision be delayed beyond such time, a worker unjustly

discharged shall be compensated for loss of time.

Nineteenth. During the term of this agreement there shall be no general

lock-out, general strike, individual shop lock-out, individual shop strike, or shop
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stoppage for any reason or cause whatsoever. There shall be no individual

lock-out, strike or stoppage pending the determination of any complaint or

grievance. Should the employees in any shop or factory cause a stoppage of

work or shop strike or should there result in any shop or factory, a stoppage of

work or shop strike, notice thereof shall be given by the council to the union.
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The latter obligates itself to return the striking workers, and those who have

stopped work, to their work in the shop within 24 hours after the receipt by the

union of such notice, and until the expiration of such time, it shall not be deemed

that the striking workers have abandoned their employment. In the event of a

substantial violation of this clause on the part of the union, the council shall have

the option to terminate this agreement. The existence or nonexistence of such

substantial violation shall be determined by the impartial chairman, as consti-

tuted under this contract, on all the facts and circumstances. The union agrees

that if the striking workers fail to return to work within the stipulated time it

will forthwith state in writing and in the appropriate press or otherwise that there

is not a strike in or against such shop in which the work has been stopped and that

the shop is in good standing with the union and entitled to all the rights, benefits

and privileges provided for by the terms of this contract. Should any member of

the council cause a lock-out in his or its shops or should there result in any shop or

factory a lock-out, notice thereof shall be given by the union to the council. The

council obligates itself, within 24 hours after the receipt of such notice, to termi-

nate the lock-out and to cause its members to reemploy the workers, and until the

expiration of such time, it shall not be deemed that the employer has forfeited

his rights under the agreement. In the event of a substantial violation of this

clause on the part of the council, the union shall have the option to terminate this

agreement. The existence or nonexistence of such substantial violation shall be

determined by the impartial chairman on all the facts and circumstances.

Twentieth. In times when the employer shall be unable to supply his workers

with work full time, the available work in the shop shall be divided as equally

.as possible among all the workers who are competent to do the work.

Workers may be divided into shifts and alternated.

As to cutters: When there is insufficient work, the work shall be divided equally

by the week.

As to pressers: The managing presser shall be entitled to no more work than

the other pressers in the factory.

Twenty-first. No member of an employing firm or foreman thereof shall do

cutting. If a member or foreman of the firm is found to do the work of a cutter,

such firm shall become liable to and pay to the union a sum equal to the minimum

weekly wage scale of cutters, i. e., $47 for each of such violations of this agreement.

Twenty-second. Each member of the council shall have the right in good faith

to reorganize his factory. A reorganization in good faith shall mean a bona fide

reorganization of the employer's business, necessitated by a permanent curtail-

ment of his business or a fundamental change in the character of his business.

Twenty-third. Before admitting a new member the council shall inform the

union in writing of the application for membership. If a strike or dispute shall

be pending between the applicant and the union at the time, the union shall

give to the council within 10 days a written statement containing full particulars

â€¢of the matters in dispute, and the council will not admit such applicant until

such dispute has been adjusted. The council may undertake to adjust the dispute

and/or may submit such adjustment to the impartial chairman of the industry.

Such adjustment shall be made on the basis of the agreement existing between

the union and the applicant and the rights of the union and the employees under

such agreement shall be preserved up to the date of such adjustment. After the

applicant has been admitted to membership in the council this collective agree-

ment shall supersede his individual agreement with the union.

Firms which have made application for membership between June I, 1933,

and the date hereof shall not be admitted to the said council until the provisions

of this paragraph have been complied with.

Twenty-fourth. The union agrees to insert a clause in all its agreements with

independent employers to the effect that such employers shall submit to the super-

vision of the impartial chairman herein provided for and the Code Authority for

the Coat and Suit Industry.

All such independent employers shall be required by the union to contribute

to the maintenance of the collective machinery in the industry and to deposit

cash security for the performance of the agreement on their part. The amount

of such contribution and cash security deposits shall be based on a schedule and

shall take into account the size of the employer's shop and the volume of his

business.
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Contracts with independent employers shall not run longer than the period

of the union's agreement with the council.

Twenty-fifth. Any employee of a council member may, with the written con-

sent of the parties hereto, be temporarily released during the dull season. In

such event the employer shall not substitute the worker so released unless and
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before a reasonable time has been given him by the Council through the union

to return to the shop of the employer.

Twenty-sixth. All members of the council at the time of the execution of this

agreement and the persons, firms and corporations becoming members thereof

subsequent to the date of the execution of this agreement shall be and continue to

remain personally and individually liable hereunder for and during the term thereof

irrespective of whether said member shall cease to be a member of the said council

prior to the date set for the expiration of this agreement and such liability shall

be deemed to have survived the termination of such membership and shall con-

tinue for and during the full term hereof.

No member of the council, shall enter into partnership or consolidate or merge

with another person, firm or concern in the industry unless the new firm assumes

all accrued obligations to the workers of the constituent concerns. Upon the

formation of such a partnership or upon such consolidation or merger, such new

firm shall give preference in employment to the workers of the absorbed concern

over all the other workers except those then employed by the firm which continues

in business.

Twenty-seventh. The members of the American Association are recognized in

this industry to be the efficient and standard shops capable of assisting and stabi-

lizing the industry and eliminating the so-called sweat-shop" evil. Accordingly,

the parties hereto agree that members of the Industrial Council will confine the

manufacture of merchandise made for them in contracting or submanufacturing

shops to members of the American Association exclusively. And the members

of the American Association undertake to give preference to members of the

Merchants Association and members of the Industrial Council of Cloak, Suit and

Skirt Manufacturers, Inc.

The above obligation is assumed by the council upon the understanding that

the American Association is an organization of contractors and submanufacturers

as defined in this agreement. It shall not be binding upon the said council if the

membership of the American Association shall contain inside manufacturers

producing garments for the market on their own account substantially in the same

manner as members of the council.

Twenty-eighth. The council shall be represented on the joint board of sanitary

control existing in the industry and shall contribute its ratable share toward

the expenses of maintaining the board, such expenses to be shared also in an

equitable manner by the other organized factors in the industry and by all firms

signing independent contracts with the union.

Twenty-ninth. An employment bureau is to be established under impartial

direction. Placements and replacements are to be made through such bureau.

Thirtieth. In cases where employers in addition to foremen employ one or

more examiners in the pinning, marking and general work on garments and/or

examining or busheling, such examiners shall be members of local 82 of the union.

Foremen shall not be required to be members of the union. A foremen within

the meaning of the foregoing clause is an employee whose principal duties are those

of supervision and superintendence, although he may also continue performing

such duties as he has been performing heretofore.

Sample makers who work exclusively as such shall in all instances be employed

from among the members of locals 3 and 48.

_ Thirty-first. No employer and no worker or group of workers shall have the

right to modify or waive any provision of this agreement.

Thirty-second. The union shall not enter into any agreement with any indi-

vidual, concern, or association employing cutters unless the individual, concern,

or association operates a complete inside factory as herein defined.

Thirty-third. All members of the council shall do all of their trucking of mer-

chandise exclusively by union truckmen.

Thirty-fourth. Members of the council who have operated on a week-work

system of work as herein provided for, for two full preceding seasons shall have

the reorganization rights provided for in paragraph "Thirty-sixth" of the agree-

ment made between the parties hereto under date of June 1, 1929; subdivision "e"

of the said "Thirty-sixth" paragraph shall be superseded by this clause.

Thirty-fifth. This agreement shall enter into force on the date of the execution

thereof and shall remain operative and binding upon the parties hereto until the
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1st day of June 1935. If either of the parties hereto shall desire to make any

changes, modifications, or additions to this agreement at the expiration thereof,

it shall notify the other party of such desire in writing at least 3 months prior to

the date of the expiration of this agreement. Within 2 from the receipt

of such notice the parties hereto shall meet in conference for the consideration,
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of such proposed changes or additions. If no such notice is given by either party

to the other as above provided this agreement shall automatically continue and

remain in force for another year. The same provisions shall apply with respect

to any extended term of this agreement.

In witness whereof, the parties hereto have caused these presents to be signed

by their respective officers and their seals to be affixed the day and year first

above written.

In presence ofâ€” Industrial Council of Cloak, Suit and

Lindsay Rogebs. Skirt Manufacturers, Inc.

William Klein. By Leo A. Del Monte, President.

Frederick F. Emhey. Samuel Klein, Executive Director.

International Ladies' Garment Work-

ers' Union.

By David Dubinsky, President.

Joint Board of Cloak, Skirt & Reefer

Makers' Union of the Inernational

Ladies' Garment Workers' Union.

Br Isidore Nagler.

Exhibit "D." Code Authority Coat and Suit Industry

agreement of merchants ladies' garment association, inc., with inter-

national ladies' garment workers' union and the joint board of cloak,

skirt, and reefer makers' union of the international ladies' garment

workers' union

Dated, New York, August 26, 1933.

This agreement, made and entered into this 26th day of August 1933, by and

between Merchants Ladies' Garment Association, Inc., hereinafter designated as

"the association", contracting for and in behalf of itself and all its members, the

International Ladies' Garment Workers' Union, all collectively designated herein

as "the union", for and in behalf of the said union and for and in behalf of the

members thereof now employed or hereafter to be employed by the members of

the association:

WITNESSETH

Whereas the association is an organization whose members are engaged in the

coat and suit industry, as defined in the code of fair competition for the said in-

dustry approved by the President of the United States on August 4, 1933; as

one of the objects of the said association being to deal collectively with the union;

and

Whereas the union represents a great majority of the workers employed in the

work of making up garments for members of the association, directly or indi-

rectly; and

Whereas the parties hereto desire to cooperate in establishing conditions in

the industry which will tend to secure to the workers a living wage and eKminat-

ing such of the manufacturing establishments as operate under unfair conditions

of labor and sanitation and to provide methods for a fair and peaceful adjustment

of all disputes which may arise between the parties hereto and the different fac-

tors in the industry;

Now, therefore, the parties hereto agree as follows:

First. The association and the union, each on behalf of its representative

members, obligate themselves in good faith to observe and perform all the pro-

visions of this agreement.

Second. For the purpose of this agreement, the following words are defined as

follows:

(a) A "union shop" is one that employs at least 14 machine operators and a

corresponding number of employees in other branches of the work and employs

none but members in good standing of the union to perform all the operations in

connection with the production of garments and is in contractual relation with

the union and observes the union standards of such contract.
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(b) A "manufacturer" is one who produces garments on his own premises and

from his own material.

(c) A "submanufacturer" is one who makes up garments from uncut material

delivered to him by a manufacturer, merchant, jobber, or wholesaler.

(d) A "contractor" is one who makes up garments from goods delivered to
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him in cut form.

(Â«) A "merchant", "jobber", or "wholesaler" is one who does not produce

garments on his own premises but who has them made by submanufacturers as

herein defined.

if) An "inside shop" is one that is owned, conducted, and controlled by a

member of the association, in which he produces his own garments from his own

material.

(g) "Outside system of production" shall refer to the system of having gar-

ments produced in submanufacturing or contracting shops.

(A) The term "metropolitan district" refers to the city of New York and all

such cities and towns in the States of New York, New Jersey, and Connecticut

and Pennsylvania in which garments are being manufactured by or for members

of the association or other manufacturers, jobbers, or wholesalers doing business

in the city of New York.

Third: The association agrees that all of its members who produce all or part

of their garments on their own premises will maintain union shops, and that all

of its members who have their garments produced by submanufacturers or

contractors who purchase their garments from other manufacturers, merchants,

jobbers, or wholesalers will deal only with such Anns as conduct union shops.

The union shall have the right to have its representative visit the shops of the

members of the association once in every season for the purpose of examining

the union standing of the workers, which examination shall not involve the loss

of work time. All such examinations shall be had on notice to the association

which shall, in each instance, designate a representative to accompany the union

representative on such examination.

When permanently engaging a new worker, each member of the association

shall Bend the name, address, and designation of craft of such worker to the

association and the association shall immediately communicate such information

to the union.

No member of the association shall make or cause to be made any work for

any person against whom the union has declared a strike until such strike in each

case has been fully settled.

Fourth: The association on its own motion will investigate any or all of the

books and records, of its members to ascertain whether they are giving work to

â€¢or dealing with nonunion shops. Upon complaint filed by the union, the priv-

ileges win also be accorded a representative of the union to accompany a repre-

sentative of the association to examine the books and records of the member

against whom a complaint has been filed, for the purpose only of determining

whether such member is giving work to nonunion shops.

Such examination shall be undertaken within 48 hours from the receipt of the

request, and shall be conducted under such conditions and limitations as the

impartial chairman, hereinafter mentioned upon the request of either party, may

prescribe.

Upon the request of the union, the impartial chairman or his accountants

shall also examine the books of any designated association member for the pur-

pose of investigating the conditions of the shop and for the purpose of ascertaining

whether the provisions of this agreement are fully complied with.

A uniform set of books and records relating to pay rolls, labor costs, and outside

production shall be adopted by all members of the association and by the entire

industry. The form of such records and books shall be prescribed by the impar-

tial chairman. Such records and books shall be open to the examination of the

impartial chairman or his accountants at all reasonable times.

Fifth. For the purpose of carrying the provisions of the above clauses into

-effect the union shall immediately submit to the association a list of all union

shops who are operating under contracts with it and shall at least once a week

notify the association of all changes in and additions to the list.

No members of the association shall employ or continue employing a sub-

manufacturer or contractor whose name is not included in the latest corrected

list of "union shops" furnished by the union and shall not order or purchase

goods or otherwise deal or continue dealing with a manufacturer, merchant,

jobber, or wholesaler whose name is not included in such list.

Whenever it shall appear that a member of the association gives work to or

deals with a nonunion shop, the association shall immediately direct him to

2566 INVESTIGATION OF NATIONAL KECOVEKY ADMINISTRATION

withdraw his work from such nonunion shop or to discontinue dealing with it,,

whether such work be in processes of operation or otherwise, until the shop enters-

into contractual relations with the union.

Should a member of the association be found giving work to or dealing with a

nonunion shop or a nondesignated shop, the association will proceed to impose
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a fine for the first offense under the authority contained in its bylaws and its-

agreement with its members. The amount of such fine shall be determined

with reference to the sum involved and shall be sufficiently high to offset the

advantage gained by the member through such transaction, together with an

appropriate penalty. A second offense shall mean expulsion and in this connec-

tion the association shall adopt such other measures as in its judgment are neces-

sary and expedient to prevent members from giving work to nonunion shops.

The proceeds of fines collected shall be used toward defraying the expenses incurred

by the impartial chairman hereinafter provided for.

Sixth. A. Every member of the association who employs or deals with a con-

tractor or submanufacturer shall, within 2 days after the execution of this agree-

ment, designates the contractors, or submanufacturers, actually required by him

to manufacture his garments. Such designations shall be made from those

contractors or submanufacturers who were in contractural relationship with the

union on May 31, 1933 and whose name appears on the latest corrected list of

"union shops" furnished by the Union or such others who may be approved of

by the Union and substantially from those contractors or submanufacturers

heretofore employed by such member of the association.

B. The member of contractors, or submanufacturers actually required by the

member making such designation shall be determined by taking into account

the following:

1. The volume of such member's production for the year 1932-33;

2. The character of such member's work;

3. The capacity of the contractor or submanufacturer to produce;

4. The increase in volume of the member's business.

C. Lists of such designations containing names and addresses shall be delivered

promptly to the union, to the American Cloak and Suit Manufacturers Associ-

ation and to the impartial chairman.

D. Every member of the association who employs or deals with contractors

or submanufacturers shall confine his production to the contractors or sub-

manufacturers thus designated by him. He shall distribute his work equitably

to and among the said contractors or submanufacturers with due regard to the

ability of the contractor or submanufacturer and the workers to produce and

perform.

E. No member of the association operating an inside shop shall register con-

tractors or submanufacturers unless he can fully supply his inside shop with work.

F. No member of the association shall employ cutters or send out cut goods

to contractors unless he operates an inside shop.

G. If the member making such designation shall, at any time, change the

character of hjs product and the contractors or submanufacturers designated

by him or any of them shall be incapable of meeting his changed requirements,

he shall have the right to substitute and/or add such other contractors or sub-

manufacturers in place of those incapable of meeting his changed requirements.

Such substitution and/or addition shall not be made until after the decision

of the impartial chairman on notice and hearing within 48 hours.

H. A contractor or submanufacturer shall work exclusively for the member

of the association so designating him unless otherwise approved by the associa-

tion, the American Cloak and Suit Manufacturers Association and the union,

of the impartial chairman. A contractor or submanufacturer thus designated

shall not distribute or sell directly or indirectly any merchandise included in the

term "coat and suit industry", as denned in the code of fair competition for said

industry, to any other manufacturer, merchant, jobber, wholesaler, retailer, or

consumer.

I. A member of the association whose garmets are made by contractors, or

submanufacturers shal pay to such contractors or submanufacturers at least an

amount sufficient to enable the contractor or submanufacturer to pay to the work-

ers the wages and earnings provided for in this agreement and in the code and,

in addition, a reasonable payment to the contractor or submanufacturer to

cover his overhead.

J. Where it shall be established that there has been an underpayment made by

a member of the association to the contractor, or submanufacturer or the workers,

the amount of such underpayment shall be paid by such members of the associa-

tion to the parties so underpaid. If such underpayment shall have been deliber-
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ate or the result of any collusive arrangement, the member of the association

and/or the contractor or submanufacturer involved therein, shall, in addition be

the foregoing, be subject to the penalties provided by and under the National

Industrial Recovery Act.

K. Should a submanufacturer or contractor doing work for a member of the
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association default in the payment of wages to the workers and should the asso-

ciation of which said submanufacturer or contractor is a member fail to make

payment thereof on demand, the Merchants' Ladies Garment Association agrees

to make prompt payment thereof to the union for the benefit of the workers,

provided, however, that such liability shall be limited to wages for seven full

working days in every instance.

Seventh. Wages shall be paid not later than Tuesday of each week for work

done in the preceding week. Such wages shall be paid in cash.

Eighth. A week's work shall consist of 35 hours in the first 5 days of the week,

work shall begin at 8:30 a. m. and end at 4:30 p. m. with 1 hour interval for

lunch. There shall be no more than one shift of workers in any day.

Ninth. No overtime work shall be permitted unless an extension of hours is

granted by the Administrator of the National Industrial Recovery Act, under the

provisions of paragraph "Third" of the Code of Fair Competition for the Coat

and Suit Industry. If such hours of work shall be so extended, the Administrator

shall determine the rate of compensation to be paid to the workers for such addi-

tional hours.

Tenth. All workers enumerated below shall work by the week and shall receive

not less than the following minimum wage scale: PtT lrtel.

Coat and suit cutters $47

Samplemakers 40

Examiners 36

Drapers 29

Begralers on skirts 32

Bushelmen who also do planning, marking, and the general work on gar-

ments 3fr

The workers in the crafts enumerated below shall work on a piece rate basis.

They shall receive guaranteed minimum wages not less than the following:

Per hour

Jacket, coat, reefer, and dress operators, male SI. 00

Jacket, coat, reefer, and dress operators, female . 90

Skirt operators, male . 90

Skirt operators, female . 80

Piece tailors 90

Reefer, jackets, and coat finishers . 85

Jacket, coat, and reefers finishers' helpers . 63

Jacket, coat, reefer, and dress upper pressers 1.00

Jacket, coat, reefer, and dress under pressers . 90

Skirt upper pressers --â€¢ .90

Skirt under pressers . 85

Skirt basters . 60

Skirt finishers. .60

Machine pressers 1. 30

In fixing piecework rates on garments, the same shall be computed on a basis

to yield to the worker of average skill of the various crafts for each hour of con-

tinuous work, the following amounts:

Per hour

Jacket, coat, reefer, and dress operators SI. 50

Skirt operators 1- 40

Piece tailors 1.30

Reefer, jacket and coat finishers L 25

Jacket, coat, and reefer finishers' helpers 1. 00

Jacket, coat, reefer, and dress upper pressers 1. 35

Jacket, coat, reefer and dress under presser 1. 25

Skirt upper pressers L 25

Skirt under pressers 1. 25

Skirt basters -80

Skirt finishers â€¢ 70

Machine pressers 1- 80.
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With the consent of the workers and of the union, a member of the Association

operating an inside shop may substitute the week-work system in the place of

the piece-rate basis, in which event the following shall be the minimum scale of

weekly wages:

Jacket, coat, reefer, and dress operators $50. 00
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Skirt operators 48. 00

Piece tailors... 43.00

Reefer, jacket, and coat finishers 41. 00

Jacket, coat, and reefer, and dress upper pressers 45. 00

Jacket, coat, and reefer dress under pressers 41. 00

Jacket, coat, and reefer finishers' helpers 33. 00

Skirt upper pressers 41. 00

Skirt under pressers 41. 00

Skirt basters-.. - - - - 27.00

Skirt finishers --- 23. 50

With request to the outside system of production, a member of the Association

may, with the consent of the union, substitute the week-work system in place

of the piece-rate basis as herein defined, provided:

(1) If inside shop and all submanufacturers and contractors designated by

such member shall operate under the same system, and provided

(2) That the workers employed on such week-work basis in the shop of the

member and in such designated submanufacturing and contracting shops shall

be paid not less than the minimum scale of weekly wages provided for above.

Such substitution, is made, shall remain in force throughout the season in

which it is made.

The wages of all week workers now receiving in excess of the minimum scale

herein set forth shall not be reduced.

Buttonhole makers shall be paid $1.50 per hundred buttonholes, the em-

ployer to furnish machine, silk, and finishing. If silk is supplied by the button-

hole maker, the employer shall pay 10 cents additional per hundred buttonholes.

The wages of workers and the regulations of the use of labor-saving machinery,

such as pressing, basting, felling, and button-sewing machines, shall be adjusted

by the association and the union through the processes provided in this agree-

ment.

Eleventh. There shall be established as soon as possible a labor bureau under

the supervision of the impartial chairman to ascertain and pronounce as speedily

as can conveniently be done full and comprehensive classifications of standard

types and grades of garments as a basis of piece rates provided for herein. Such

rates shall be based on the time consumed in the various labor operations involved

in making such garments by the worker of average skill in the inside shops and

in the outside shops.

When thus ascertained and pronounced such classifications and rates shall

apply to all employers as defined in the code of fair competition for this industry.

Pending the ascertainment by the said labor bureau of the classifications of

work and piece rates of the various crafts aDplicable thereto, the representatives

of the association, the American Cloak & Suit Manufacturers Association, the

Industrial Council of Cloak, Suit, and Skirt Manufacturers, Inc., and the union

shall determine such classifications and rates. If there is a disagreement, it

shall be submitted to the impartial chairman.

Twelfth. In the adjustment of piece rates, contractors or submanufacturers

and/or their representatives and the persons employing them and/or their repre-

sentatives, the union and the representatives of the workers of the shop shall

participate. Tf they shall fail to agree, the dispute shall be submitted to the

impartial chairman for final adjustment within 48 hours. Workers shall not be

required to work on garments before the piece rates have been adjusted with

respect thereto.

Thirteenth. All complaints, disputes, or grievances arising between the

parties, hereto involving questions of interpretations or application of any clause

of this agreement, or any acts, conduct or relations between the parties or their

respective members, directly or indirectly, shall be submitted in writing by the

party hereto claiming to be aggrieved, to the other party hereto, and the manager

of the association and the manager of the union, or their deputies, shall, in the

first instance, jointly investigate such complaints, grievances, or disputes and

attempt an adjustment.

Decisions reached by the managers or their deputies shall be binding on the

parties hereto. Should they fail to agree, the question or dispute shall be referred
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to a permanent umpire to be known as the "impartial chairman", in the industry

and his decision shall be final and binding upon the parties hereto.

The parties hereto shall, within 5 days after the execution of this agreement,

jointly agree upon and designate an impartial chairman to act during the term of

this agreement and if they should fail to agree the Governor of the State of New
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York shall, on application of either party, summarily appoint such impartial

chairman.

Should the impartial chairman resign, refuse to act, of be incapable of acting, or

should the office become vacant for any reason, the parties shall immediately,

and within 5 days after the occurrence of vacancy, designate another person to act

as such impartial chairman. If they fail to agree the Governor of the State of

New York shall, on application of either party, summarily make such appoint-

ment.

Each case shall be considered on its merits and the collective agreement shall

constitute the basis upon which decisions shall be rendered. No decision shall be

used as a precedent for any subsequent case.

All decisions reached by the managers of the parties hereto, or their deputies, or

rendered by the impartial chairman, shall be complied with within 48 hours.

Should any member of the association fail to comply with such decision within

such time, he shall automatically lose all rights and privileges under this agreement

and the union shall be free to take action to enforce the rights of the workers

against such member.

The procedure hereinabove outlined for the adjustment of disputes between the

union and the association shall also apply to all disputes between the union and

the Industrial Council of Cloak and Suit and Skirt Manufacturers, Inc., and the

American Cloak and Suit Manufacturers Association, if and when such associa-

tions enter into collective agreements with the union, and between the associations

among themselves, and the impartial chairman shall serve in that capacity with

respect to the determination of all such disputes. All disputes shall be heard on

notice to all parties interested therein.

Fourteenth: The union obligated itself to enter into no contract, oral or in

writing, express or implied, directly or indirectly, by reason whereof any person,

firm or corporation engaged in the coat and suit industry in the metropolitan

district shall receive any benefit or aid not accorded the members of the associa-

tion pursuant to the terms of this agreement.

Fifteenth. All week workers shall be paid for the following legal holidays, to

wit: Washington's Birthday, Memorial Day, Independence Day, Labor Day,

Christmas Day, and for one-half of election day. And such holidays shall be

observed.

Workers may also refrain from working on Columbus Day, but without pay.

During the week in which a legal holiday occurs, employees working less than

a full week shall be paid for the holiday pro rate for the hours worked.

Sixteenth. No contracting or subcontracting within the shop shall be permitted.

There shall be no time contracts between the members of the association and

their workers, either individually or in groups.

Seventeenth. The employer may discharge his workers for such causes as:

Incompetency, misconduct, insubordination in the performance of his work,

breach of reasonable rules to be jointly established, and soldiering on the job.

In the adjustment of disputes between the parties hereto, complaints of impro-

per discharge of workers shall have precedence over all other cases, and decisions

on such complaints shall be rendered within 48 hours after the union demands a

clerk for the investigation unless the time is extended by mutual written consent.

Should such decision be delayed beyond such time, a worker unjustly discharged

shall be compensated for loss of time.

Eighteenth. During the term of this agreement there shall be no general lockout,

general strike, individual shop lockout, individual shop strike or shop stoppage

pending the determination of any complaint or grievance. Should there be a

stoppage of work or shop strike in the factory of any member of the association

immediate notice thereof shall be given by the association to the union. The

latter obligates itself to return the striking workers to their work within 24 hours

after the receipt by the union of such notice, and until the expiration of such time

it shall not be deemed that the striking workers have abandoned their employ-

ment. In the event of substantial violation of this clause on the part of the

union, the association shall have the option to terminate this agreement. The

existence or nonexistance of such substantial violation shall be determined by the

impartial chairman on all the facts and circumstances. Should a member of
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the association cause a lockout in its shop, notice thereof shall be given by the

union to the association.

The association obligates itself, within 24 hours after the receipt of such notice,

to terminate the lockout and to cause its members to reemploy the workers and

until the expiration of such time, it shall not be deemed that the employer has
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forfeited his rights under this agreement. In the event of a substantial violation

of this clause on the part of the association, the union shall have the option to

terminate the agreement. The existence or nonexistance of such substantial

violation shall be determined by the impartial chairman on all the facts and

circumstances. The consideration of stoppage by the impartial chairman shall

have precedence over all other complaints and grievances.

Nineteenth. In times when the employer shall be able to supply his workers

with work full time, the available work in the shop shall be divided as equally as

possible among all the workers who are competent to do the work. Workers may

be divided into shifts and alternated.

As to cutters: When there is insufficient work, the work shall be divided equally

by the week.

As to pressers: The managing presser shall be entitled to no more work than

the other pressers in the factory.

Twentieth. No member of an employing firm or foreman hereof shall do cutting.

If a member or foreman of the firm is found to do the work of a cutter, such firm

shall become liable to and pay to the union a sum equal to the minimum weekly

wage scale of cutters, i. e. $47 for each of such violations of this agreement.

Twenty-first. Each member of the association shall have the right in good

faith to reorganize his factory. A reorganization in good faith shall mean a bona

fide reorganization of the employer's business, necessitated by a permanent cur-

tailment of his business or a fundamental change in the character of his business.

Twenty-second. Before admitting a new member the association shall inform

the union in writing of the application for membership. If a strike or dispute

shall be pending between the appicant and the union at the time, the union shall

give to the association within 10 days a written statement containing full par-

ticulars of the matters in dispute, and "the association will not admit such applicant

until such dispute has been adjusted. The association may undertake to adjust

the dispute and or may submit such adjustment to the impartial chairman of the

industry. Such adjustment shall be made on the basis of the agreement existing

between the union and the applicant and the rights of the union and the em-

ployees under such agreement shall be preserved up to the date of such adjust-

ment. After the applicant has been admitted to membership in the association

this collective agreement shall supersede his individual agreement with the union.

Firms which have made application for membership between June 1, 1033,

and the date thereof shall not be admitted to the said association until the pro-

visions of this paragraph have been complied with.

Twenty-third. The union agrees to insert a clause in all its agreements with

independent employers to the effect that such employers shall submit to the

supervision of the impartial chairman herein provided for and the Code Authority

for the Coat and Suit Industry.

All such independent employers shall be required by the union to contribute

to the maintenance of the collective machinery in the industry and to deposit

each security for the performance of the agreement on their part. The amount

of such contribution and cash security deposits shall be based on a schedule

which shall take into account the size of the employer's shop and the volume of

his business.

Contracts with independent employers shall not run longer than the period of

the union's agreement with the association.

Twenty-fourth. All members of the association at the time of the execution of

this agreement and the persons, firms, and corporations becoming members thereof

subsequent to the date of the execution of this agreement shall be and continue

to remain personally and individually liable hereunder for and during the term

thereof irrespective of whether said member shall cease to be a member of the

said association prior to the date set for the expiration of this agreement and

such liability shall be deemed to have survived the termination of such member-

ship and shall continue for and during the full term hereof.

No member of the association shall enter into partnership or consolidate or

merge with another person, firm, or concern in the industry unless the new firm

assumes all accrued obligations to the workers of the constituent concerns. Upon

the formation of such a partnership or upon such consolidation or merger, such

new firm shall give preference in employment to the workers of the absorbed
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concern over all other workers except those then employed by the firm which

continues in business.

Twenty-fifth. Members of the American Cloak and Suit Manufacturers Asso-

ciation are recognized in the industry to be the efficient and standard shops

capable of assisting and stabilizing the industry and eliminating the so-called
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"sweatshop" evil and substandard shops. A copy of the agreement between

the union and the said American Cloak and Suit Manufacturers Association is

annexed to this contract. Accordingly, the parties hereto agree that the mem-

bers of the association will, in the designation of submanufacturers or contractors,

as herein provided, confine such designations to members of the American Cloak

and Suit Manufacturers Association exclusively and will confine the manufacture

of merchandise made for them to the said association exclusively, provided the

American Cloak and Suit Manufacturers Association will live up to those pro-

visions of its agreement with the Merchants Ladies' Garment Association upon

which the latter's agreement to confine its designations and work to members of

the American Cloak and Suit Manufacturers Association is conditioned.

The above obligation is assumed by the Merchant's Ladies Garments Asso-

ciation upon the understanding that the American Cloak and Suit Manufacturers

Association is an organization of contractors and submanufacturers only, as

defined in this agreement. It shall not be binding upon the said Merchant's

Association if the membership of the American Association shall contain whole-

salers, jobbers, or manufacturers as herein defined in selling garments on their

own account substantially in the same way as members of the Merchant's

Association.

Twenty-sixth. The association shall be represented on the joint board of

sanitary control existing in the industry and shall contribute its ratable share

toward the expenses of maintaining the board, such expenses to be shared also

in an equitable manner by the other organized factors in the industry and by

all firms signing independent contracts with the union.

Twenty-seventh. An employment bureau is to be established under impartial

direction. Placements and replacements are to be made through such bureau.

Twenty-eighth. All examiners employed by members of the association shall

be members of Local 82 of the union. Any person who does pinning, marking,

and general work on garments and/or examining or busheling shall be deemed an

examiner for the purpose of this clause.

Twenty-ninth. Members of the association shall be permitted to employ

samplemakers provided that such samplemakers work exclusively on samples

and do not work on regular or stock garments. If a member of the association

shall violate the conditions of this clause, the permission to employ samplemakers

shall be withdrawn from such member for such period of time as the impartial

chairman may determine.

Samplemakers shall in all instances be employed from among the members of

Locals 3 and 48 of the union.

Thirtieth. No employer and no worker or group of workers shall have the

right to modify or waive any provision of this agreement.

Thirty-first. All rules, regulations, and methods of procedure required to

effectuate this agreement and each and every clause and provision thereof not

specifically provided for herein shall be agreed upon by the parties hereto in

conference within 21 days after the execution of this agreement and should such

parties fail to agree with respect to any of such rules, regulations and methods of

procedure the case shall be adjusted in the same manner as hereinabove provided

for the settlement of grievance and disputes between the parties.

Thirty-second. The parties hereto having agreed to principle that the trucking

of merchandise to and from submanufacturers and contractors when trucking

is necessary shall be done exclusively by union truckmen, and having submitted

to Dr. Lindsay Rogers as arbitrator the question of the exceptions which should

be made with respect thereto the parties now agree that upon the rendition of the

final decision by Dr. Rogers on this question, a clause shall be formulated in

accordance with said decision and incorporated in and made part of this agree-

ment with the same force and effect as though it were now contained herein.

In the meantime the present preliminary decision of Dr. Rogers shall prevail.

Thirty-third. A member of the association who shall intentionally or delib-

erately violate any of the terms or provisions of this agreement, either alone or in

collusion with others, shall, in addition to the penalties which may be provided

for in this agreement, be subject to the penalties provided for under the National

Industrial Recovery Act.
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Thirty-fourth. This agreement shall enter into force on the date of the execu-

tion thereof and shall remain operative and binding upon the parties hereto until

the 1st day of June 1935. If either of the parties hereto shall desire to make

any changes, modifications or additions to this agreement at the expiration thereof,

it shall notify the other party of such desire in writing at least 3 months prior to the
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date of the expiration of this agreement. Within 10 days from the receipt of such

notice the parties hereto shall meet in conference for the consideration of such

proposed chages or additions. If no such notice is given by either party to the

other as above provided, this agreement shall automatically continue and remain

in force for another year. The same provisions shall apply with respect to any

extended term of this agreement.

A member of the association who shall have operated an inside shop under the

week-work system as herein provided for two full preceeding seasons shall have

the reorganization rights provided for in the thirty-sixth clause of the agreement

made between the union and the Industrial Council of Cloak, Suit, and Skirt

Manufacturers, Inc., under date of June 1,1929; subdivision "o" of said "Thirty-

sixth" clause being superseded by this paragraph.

In witness whereof, the parties hereto have caused these presents to be signed

by their respective officers and their seals to be affixed the day and year first above

written.

Merchants' Ladies Garment Association, Inc.,

By I. J. Rubin, President.

International Ladies' Garment Workers' Union,

By David Dubinsky, President.

Joint Board of Cloak, Skiht and Reefer Makers'

Union of the International Ladies' Garment

Workers' Union,

By Isidora Naqler.

Exhibit E

agreement of american cloak and suit manufacturers' association, inc.,

with international ladies* garment workers' union and joint board

of cloak, skirt and reefer makers' union of the international ladies'

garment workers' union

September 19, 1933.

This agreement, made and entered into this 19th day of September 1933, by

and between American Cloak and Suit Manufacturers' Association, Inc., herein-

after designated as "The American Association" and the International Ladies'

Garment Workers' Union and the joint board of the Cloak, Skirt and Reefer

Makers' Union of the International Ladies' Garment Workers' Union, all col-

lectively designated herein as "the union."

WITNESSETH

Whereas the American Association is an organization whose members are

engaged in the coat and suit industry, as defined in the code of fair competition

for said industry, in the production of coats and suits for manufacturers, whole-

salers and jobbers, one object of said American Association being to deal col-

lectively with the union; and

Whereas the union represents the great majority of the workers employed in

the work of making up such garments; and

Whereas the parties hereto desire to cooperate in establishing conditions in

the industry which will tend to secure to the workers a living wage and eliminate

such of the manufacturing establishments as operate under unfair conditions of

labor and sanitation and to provide methods for a fair and peaceful adjustment of

all disputes that may arise between the different producing factors in the industry

so as to secure uninterrupted operation and general stabilization of the industry;

Now, therefore, the parties hereto agree as follows:

First. The American Association obligates for itself and for its members that

they will live up in good faith to all the provisions of this agreement and the

union obligates itself for all of its members that it will live up to the provisions

of this agreement and that the workers will perform their work conscientiously,

faithfully, and efficiently under the terms of this agreement, it being agreed and

understood that the said American Association hereby contracts for and in behalf
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of itself and of all its members, and that the union contracts for itself and in behalf

of all members now employed or hereafter to be employed hereunder.

Second. For the purposes of this agreement, the following words are defined

as follows:

(a) A "union shop" is one that employe at least 14 machine operators, or such

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:42 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

other number as may be agreed to by the union, and a corresponding number of

employees in other branches of the work and employs none but members in good

standing of the union to perform all the operations in connection with the pro-

duction of garments and is in contractual relations with the union and observes

the union standards of such contract. A mejnber in good standing is one who

is not in arrears for more than 6 months in the payment of his dues and assess-

ments to the union and carries a union membership card.

(6) A "manufacturer" is one who produces garments on his own premises and

from his own material.

(c) A "submanufacturer" is one who makes up garments from uncut material

delivered to him by a manufacturer, merchant, jobber or wholesaler.

(tJ) A "contractor" is one who makes up garments from goods delivered to

him in cut form.

(Â«) A "merchant", "jobber", or "wholesaler" is one who does not produce

garments on his own permises but who has them made by submanufacturers as

herein defined.

If) An "inside" shop is one that is conducted by a manufacturer as herein

defined.

(g) "Outside system of production" shall refer to the system of having gar-

ments produced in submanufacturing or contracting shops.

(h) The term "metropolitan district" refers to the city of New York and all

such cities and towns in the States of New York, New Jersey, Connecticut, and

Pennsylvania in which garments are being manufactured by or for members of

the American Association or other manufacturers, jobbers, or wholesalers doing

business in the city of New York.

Third. The American Association agrees that each and all of its members will

maintain union shops as herein defined and that no member of the American

Association will engage any worker unless he presents a working card issued by

the union directing him to the place of business of the member.

No member of the American Association shall make or cause to be made any

work for any person, firm, or corporation not in contractual relations with the union

or against whom the union has declared a strike until such person has entered into

contractual relations with the union or until such strike in each case has been fully

settled.

The union agrees to supply periodically to the members of the American Asso-

ciation lists of the firms in contractual relations with it and of the firms against

whom strikes are pending.

Fourth. No member of the American Association shall send out any work to be

made into garments.

If a member of the American Association is found violating the above provision,

the American Association shall for a first offense impose a fine which shall be large

enough to offset any advantage gained and also to defray the expenses incurred in

ascertaining the violation. J or a second offense, the member shall be expelled.

Fifth. A duly authorized officer or representative of the union shall have access

to the place of business of each member of the American Association at all reason-

able times for the purpose of investigating the condition of the shop and examining

the books and records of such member to ascertain whether the provisions of this

agreement are fully complied with. Such investigations and examinations shall

be conducted so as not to cause interference with the work of the shop. When-

ever an investigation involves an examination of the firm's books, the member may

have a representative of the American Association take part in such investigation,

provided the investigation is not thereby unreasonably delayed.

Sixth. A uniform set of books and records relating to pay rolls, labor cost, etc.,

shall be adopted by all members of the American Association and by the entire

industry. The form of such records and books shall be prescribed by the impartial

chairman. Such records and books shall be open to the examination of the impar-

tial chairman or his accountants at all times.

Seventh. A week's work shall consist of 35 hours in the first 5 days of the week;

work shall begin at 8:30 a. m. and end at 4:30 p. m. with 1 hour interval for lunch.

There shall be no more than one shift of workers in any day.

Eighth. No overtime work shall be permitted unless an extension of hours is

granted by the Administrator of the National Industrial Recovery Act, under the

provisions of paragraph'" Third" of the code of fair competition for the coat and
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suit industry. If such hours of work shall be so extended, the Administrator shall

determine the rate of compensation to be paid to the workers for such additional

hours.

Ninth. All workers enumerated below shall work by the week and shall receive

not less than the following minimum wage scale:
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Perweek

Coat and suit cutters $47

Samplemakers 40

Examiners 36

Drapers 29

Begraders on skirts 32

Bushelmen who also do pinning, marking and general work on garments. . 36

The workers in the crafts enumerated below shall work on a piecework basis.

They shall receive guaranteed minimum wages not less than the following:

Per hou

Jacket, coat, reefer, and dress operators, male $1. 00

Jacket, coat, reefer, and dress operators, female .90

Skirt operators, male . 90

Skirt operators, female . 80

Piece tailors 90

Reefer, jacket, and coat finishers . 85

Jacket, coat, and reefer finishers' helpers . 63

Jacket, coat, reefer, and dress upper pressers 1. 00

Jacket, coat, reefers, and dress under pressers . 90

Skirt upper pressers 90

Skirt under pressers . 85

Skirt basters 60

Skirt finishers .60

Machine pressers 1. 30

In fixing piecework rates on garments, the same shall be computed on a basis

to yield to the worker of average skill of the various crafts for each hour of con-

tinuous work, the following amounts:

Per hour

Jacket, coat, reefer, and dress operators $1. 50

Skirt operators 1. 40

Piece tailors 1. 30

Reefer, jacket, and coat finishers 1. 25

Jacket, coat and reefer finishers' helpers . 1. 00

Jacket, coat, reefer, and dress upper pressers 1. 35

Jacket, coat, reefer, and dress under pressers 1. 25

Skirt upper pressers 1.28

Skirt under pressers 1. 25

Skirt basters . 80

Skirt finishers . 70

Machine pressers 1. 80

Should a member of the American Association desire to substitute the week work

system in place of the piece rate system, such substitution may be made only

with the consent of the union and the American Association. If such consent is

given, the following shall be the minimum scale of weekly wages:

Jacket, coat, reefer, and dress operators $50. 00

Skirt operators 48. 00

Piece tailors,. _ 43. 00

Reefer, jacket, and coat finishers 41. 00

Jacket, coat, and reefer finishers' helpers 33. 00

Jacket, coat, and reefer and dress upper pressers 45. 00

Jacket, coat, and reefer and dress under pressers 41. 00

Skirt upper pressers 41. 00

Skirt under pressers 41. 00

Skirt basters 27. 00

Skirt finishers 23.50

Such substitution, if made, shall remain in force throughout the season in

which it is made.

The wages of all week workers now receiving in excess of the minimum scale

herein set forth shall not be reduced. Any increases of wages which may be
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granted to any workers after the date hereof shall continue in force and effect

during the term of this agreement.

Buttonhole makers shall be paid $1.50 per hundred buttonholes, the employer

to furnish machine, silk, and finishing. If silk is supplied by the buttonhole

maker, the employer shall pay 10 cents additional per hundred buttonholes.
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The wages of workers and the regulation of the use of labor-saving machinery

shall be adjusted by the American Association of the union through the processes

provided in this agreement.

Tenth. Wages shall be paid not later than Tuesday of each week for work done

in the preceding week. Such wages shall be paid in cash.

Eleventh. All week workers shall be paid for the following legal holidays, to

wit: Washington's Birthday, Memorial Day, Independence Day, Labor Day,

Thanksgiving Day, Christmas Day, and for one-half of election day. And such

holidays shall be observed.

Workers may also refrain from working on Columbus Day, but without pay.

During the week in which a legal holiday occurs, employees working less than a

full week shall be paid for the holiday pro rata for the hours worked.

Twelfth. Each member of the American Association except those who operate

exclusively as contractors shall employ at least one cutter.

No member of an employing firm or foreman thereof shall do cutting. If a mem-

ber or foreman of the firm is found to do the work of a cutter, such firm shall be-

come liable to and pay to the union a sum equal to the minimum weekly wage

scale of cutters, i. e., $47 for each of such violations of this agreement.

Thirteenth. All examiners employed by members of the American Association

shall be members of Local 82 of the union. Any person who does pinning,

marking and general work on garments and/or examining or busheling shall be

deemed an examiner for the purpose of this clause.

Samplemaker shall in all instances be employed from among the members of

Locals 3 and 48.

Fourteenth. In times when the employer shall be unable to supply his workers

with work full time, the available work in the shop shall be divided as equally

as possible among all the workers who are competent to do the work. Workers

may be divided into shifts and alternated.

As to cutters: When there is insufficient work, the work shall be divided equally

by the week.

As to pressers: The managing presser shall be entitled to no more work than

the other pressers in the factory.

Fifteenth. There shall be at all times in the shop of each member of the Amer-

ican Association a shop chairman elected by the employees at a regular shop

meeting called by the union. The shop chairman shall act as the representative

of the employees in the dealings with the firm.

Sixteenth. All workers engaged after the signing of this agreement shall, after

a trial period of 1 week, be considered regular employees.

Seventeenth: No member of the American Association shall discharge a worker

except for misbehaviour before notice in writing is served on the union of the

Teason for the intended discharge. The union shall investigate the notice of

intended discharge within 48 hours of the receipt of the same.

Any complaint made by the union of a discharge of a worker in violation of this

clause shall have precedent over all other complaints, and decisions on such com-

plaints shall be rendered within 48 hours, unless the time is extended by mutual

consent. Should such decision be delayed beyond such time, the worker un-

justly discharged shall be compensated for loss of time.

Seventeenth. (a) Members of the American Association who have operated on a

week-work system, as herein provided for, for 2 full preceding seasons shall have

the reorganization rights provided for in paragraph "Thirty-second" of the agree-

ment made between the parties hereto under date of July 16, 1929, as amended by

agreement, dated August 1932; subdivision (e) of said " Thirty-second " paragraph

shall be superseded by this clause.

Eighteenth. Whereas the Code of Fair Competition for the Coat and Suit

Industry contains a provision for the limitation of contractors and submanufac-

turers; and

Whereas the agreements made by the union with the Industrial Council of Cloak,

Suit, and Skirt Manufacturers and the Merchants Ladies' Garment Association

contain provisions requiring members of said two associations to designate the

contractors or submanufacturers actually required by them to manufacture their

garments and other provisions intended to make effective said system of limitation

of contractors: Now, therefore, the following provisions are made part hereof:

(a) Each member of the American Association shall work exclusively for the
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manufacturer, jobber or wholesaler designating him unless otherwise approved

by the association of which the said manufacturer, wholesaler, or jobber is a mem-

ber, the American Cloak and Suit Manufacturers' Association and the union or

the impartial chairman.

(6) Manufacturers, jobbers, or wholsalers who employ or deal with contrac-
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tors or submanufacturers shall confine their production to contractors or sub-

manufacturers designated by them. They shall distribute their work equitably

among the contractors or submanufacturers so designated with due regard to the

ability of the contractor or submanufacturer and the workers to produce and

perform.

(e) If a manufacturer, jobber, or wholesaler shall at any time change the

character of his work and the contractors or submanufacturers designated by

him or any of them shall be incapable of meeting his changed requirements, he

shall have the right to substitute and/or add such other contractors or sub-

manuacturere in place of those incapable of meeting his changed requirements.

Such substitution and/or addition shall not be made until after the decision of the

impartial chairman on notice and hearing within 48 hours.

(d) A manufacturer, jobber, or wholesaler whose garments are made by con-

tractors or submanufacturers shall pay to such contractors or submanufacturers

-at least an amount sufficient to enable the contractor or submanufacturer to pay

to the workers the wages and earnings provided for in this agreement and in the

code and, in addition, a reasonable payment to the contractor or submanufac-

turer to cover this overhead.

Eighteenth A. There shall be established as soon as possible a labor bureau

under the supervision of the impartial chairman to ascertain and pronounce as

speedily as can conveniently be done full and comprehensive classifications of

standard types and grades of garments as a basis for piece rates provided for

herein. Such rates shall be based on time consumed in the various labor oper-

ations involved in making such garments by the worker of average skill in the

inside shops and in the outside shops.

When thus ascertained and pronounced such classifications and rates shall

apply to all employers as defined in the code of fair competition for this industry.

Pending the ascertainment by the said labor bureau of the classifications of

work and piece rates of the various crafts applicable thereto, the representatives

of the American Association, the Merchants Ladies Garment Association, Inc.,

the Industrial Council of Cloak, Suit, and Skirt Manufacturers, Inc., and the

union shall determine such classifications and rates. If there is a disagreement

it shall be submitted to the impartial chairman.

Eighteenth B. In the adjustment of piece rates, contractors or submanufac-

turers and/or their representatives and the persons employing them and/or their

representatives, the union and the representatives of the workers of the shops

shall participate. If they shall fail to agree, the dispute shall be submitted to

the impartial chairman for final adjustment within 48 hours. Workers shall not

be required to work on garments before the piece rates have been adjusted with

respect thereto.

Nineteenth: Where it shall be established that there has been an underpayment

made by a member of the American Association to the workers, the amount of

such underpayment shall be paid by said member of the American Association

to the union for distribution to the workers so underpaid. If such underpay-

ment shall have been deliberate or the result of any collusive arrangement, the

member of the American Association shall, in addition, to the foregoing be sub-

ject to the penalties provided by and under the National Industrial Recovery-

Act.

Twentieth: Every member of the American Association shall be responsible

to the workers for the payment of their wages. The American Association as

such hereby assumes responsibility for the payment of wages to the workers of

every member of the American Association for 7 full working days in every

instance, provided that notice of such default by the member of the American

Association shall be given to the said American Association on or before the

next pay day after such default. Should the American Association for any

reason whatever fail to pay such wages upon demand, the union will proceed to

collect the same from any other association, person, firm or corporation who may

have assumed liability or responsibility for the payment thereof.

Twenty-first: No contracting or subcontracting within the shop shall be per-

mitted. There shall be no time contracts between a member of the American

Association and his workers either individually or in groups.
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Twenty-second: All complaints, disputes, or grievances arising between the

parties hereto involving questions of interpretation or application of any clause

of this agreement, or any acts, conduct or relations between the parties of their

respective members, directly or indirectly, shall be submitted in writing by the

party hereto claiming to be aggrieved, to the other party hereto and the manager
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of the American Association and the manager of the union, or their deputies,

shall in the first instance jointly investigate such complaints, grievances or dis-

putes and attempt an adjustment. Decisions reached by the managers or their

deputies shall be binding on the parties hereto. Should they fail to agree, the

question or dispute shall be referred to a permanent umpire to be known as the

"Impartial chairman" in the industry, and his decision shall be final and binding

upon the parties hereto.

The parties hereto shall, within 5 days after the execution of this agreement,

jointly agree upon and designate an impartial chairman to act during the term of

this agreement, and if they should fail to agree, the Governor of the State of

New York shall on application of either party, summarily appoint such impartial

chairman.

Should the impartial chairman resign, refuse to act, or be incapable of acting,

or should the office become vacant for any reason, the parties shall immediately,

and within 5 days after the occurrence of such vacancy, designate another person

to act as such impartial chairman. If they fail to agree the Governor of the

State of New York shall, on application of either party, summarily make such

appointment.

Each case shall be considered on its merits and the collective agreement shall

constitute the basis upon which decision shall bo rendered. No decision shall be

used as a precedent for any subsequent case.

All decisions reached by the managers of the parties hereto, or their deputies,

or rendered by the impartial chairman, shall be complied with within 48 hours.

Should any member of the American Association fail to comply with such decision

within such time, he shall automatically lose all rights and privileges under this

agreement and the union shall be free to take action to enforce the rights of the

workers against such member.

The procedure hereinabove outlined for the adjustment of disputes between the

union and the American Association shall also apply to all disputes between the

union and the Industrial Council of Cloak, Suit and Skirt Manufacturers, Inc.,

and the Merchants' Ladies' Garment Association if and when such Associations

enter into collective agreements with the union, and between the associations

among themselves, and the impartial chairman shall serve in that capacity with

respect to the determination of all such disputes. All disputes shall be heard on

notice to all parties interested therein.

Twenty-third: During the term of this agreement there shall be no general

lockout, general strike, individual shop lockout, individual shop strike, or shop

stoppage for any reason or cause whatsoever. There shall be no individual

lockout, strike, or stoppage pending the determination of any complaint or

grievance. Should the employees in any shop or factory cause a stoppage of work

or shop strike or should there result in any shop or factory a stoppage of work or

shop strike, notice thereof shall be given by the American Association to the union.

The latter obligates itself to return the striking workers and those who have

stopped work to their work in the shop within 24 hours after the receipt by the

Union of such notice, and, until the expiration of such time, it shall not be deemed

that the striking workers have abandoned their employment. Should any

member of the American Association cause a lockout in his or its shops or should

there result in any shop or factory a lockout, notice thereof shall be given by the

union to the American Association. The American Association obligates itself,

within 24 hours after the receipt of such notice, to terminate the lockout and to

cause its members to reemploy the workers, and, until the expiration of such

time, it shall not be deemed that the employers has forfeited his rights under the

agreement.

Twenty-fourth. An employee may, with the written consent of the parties

hereto, be temporarily released during the dull season. In such event the em-

ployer shall not substitute the worker so released unless a reasonable time has

been given him through the union by written notice to return to the shop of

the employer.

Twenty-fifth. The American Association shall be represented on the joint

board of sanitary control existing in the industry and contribute its ratable

share toward the expense of maintaining the board.
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Twenty-sixth. An employment bureau is to be established under impartial

direction. Placements and replacements are to be made through such bureau.

Twenty-seventh. The parties hereto recognize the necessity of organizing

and stabilizing the entire industry in the metropolitan district as well as eliminat-

ing the sweat shop. In order to bring about such organization, the union will
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make every effort to organize all employees and shops in the industry and the

American Association will cooperate with it in such efforts. The American

Association will make every effort to organize the submanufacturers and con-

tractors and the union, realizing the greater responsibility of the organized

submanufacturer and contractor, agrees not to settle or enter into any agreement

with any submanufacturer or contractor unless such submanufacturer or con-

tractor is a member of the American Association.

Twenty-eighth. The union agrees to insert a clause in all its agreements with

independent employers to the effect that such employers shall submit to the

supervision of the impartial chairman herein provided for and the Code Authority

for the Coat and Suit Industry.

All such independent employers shall be required by the union to contribute

to the maintenance of the collective machinery in the industry and to deposit

each security for the performance of the agreement on their part. The amount

of such contribution and cash security deposits shall be based on a schedule

which shall take into account the size of the employer's shop and the volume of

his business.

Contracts with independent employers shall not run longer than the period of

the union's agreement with the American Association.

Twenty-eighth. A: The union obligates itself to enter into no contract, oral

or in writing, express or implied, directly or indirectly, by reason whereof any

organization, person, firm, or corporation engaged in the cloak and suit industry

in the metropolitan district shall receive more favorable terms with respect to

labor standards than those provided for in this agreement.

Twenty-ninth: Before admitting a new member, the American Association

shall inform the union in writing of the application for membership. The union

shall within 10 days notify the American Association of any objection that it may

have to the admission of such applicant. Such applicant shall not be admitted

unless with the consent of the union or the approval of the impartial chairman.

Thirtieth: No employer and no worker or group of workers shall have the right

to modify or waive any provision of this agreement.

Thirty-first: Should a member of the American Association be found to have

violated the provisions of this agreement with respect to dealing with nonunion

shops, or in any other respect, he shall, upon conviction of the first offense, be

adjudged to pay damages in an amount sufficient to offset the pecuriary advan-

tages gained by him through such violation, together with an appropriate penalty.

The amount of such damages shall be fixed in the manner herein provided for

adjustment of disputes.

A repeated offense shall be punished by expulsion from the American Associa-

tion unless the union agrees to another disposition.

All damages and penalties thus collected for violation of the provisions of this

agreement against nonunion production shall be paid into the fund maintained

in the industry for making investigations under the terms of this agreement. All

other damages and penalties shall be paid over to the union. The American

Association agrees to collect from each of its members a deposit of $150 as security

for the faithful performance of this agreement on the part of each of its members.

Thirty-second. All members of the American Association at the time of the

execution of this agreement and the persons, firms, and corporations becoming

members thereof subsequent to the date of the execution of this agreement shall

be and continue to remain personally and individually liable hereunder for and

during the term thereof irrespective of whether said member shall cease to be a

member of the said American Association prior to the date set for the expiration

of this agreement, and such liability shall be deemed to have survived the termi-

nation of such membership and shall continue for and during the full term hereof.

No member of the American Association shall enter into partnership or con-

solidate or merge with another person, firm, or concern in the industry unless the

new firm assumes all accrued obligations to the workers of the constituent con-

cerns. Upon the formation of such a partnership or upon such consolidation or

merger, such new firm shall give preference in employment to the workers of the

absorbed concern over all other workers except those then employed by the

firm which continues in business.

Thirty-third. This agreement shall enter into force on the date of the execution

thereof and shall remain operative and binding upon the parties hereto until the
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1st day of June 1935. If either of the parties hereto shall desire to make any

changes, modifications, or additions to this agreement at the expiration thereof,

it shall notify the other party of such desire in writing at least 3 months prior

to the date of the expiration of this agreement. Within 10 days from the receipt

of such notice the parties hereto shall meet in conference for the consideration of
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such proposed changes or additions. If no such notice is given by either party

to the other as above provided, this agreement shall automatically continue and

remain in force for another year. The same provisions shall apply with respect

to any extended term of this agreement.

In witness whereof the parties hereto have caused these presents to be signed

by their respective officers and their seals to be affixed the day and year first

above written.

In presence ofâ€”

American Cloak and Suit Manufacturers' Association, Inc.

By Joseph Schwartz, President.

International Ladies' Garment Workers' Union,

By David Dubinsky, President.

Joint Board of Cloak, Skirt and Reefer Makers'

Union of the International Ladies' Garment

Workers' Union,

By Isidore Naqler.

National Recovery Administration,

New York City, September 12, 1934.

Dean G. Edwards,

Deputy Administrator Division V, National Recovery Administration,

Department of Commerce Building, Washington, D. C.

Dear Mr. Edwards: Following your verbal instructions, I was in contact with

the Coat and Suit Code Authorities, Wednesday, Thursday, Friday, and Saturday

of last week.

I had an interview with Mr. Alger Wednesday by appointment. This lasted

probably 30 minutes. For 5 minutes of this time Mr. Nathan Wolf, executive

secretary of the code authority, was also present. I felt at this interview that I

had been gradually, but firmly "eased" out of the office by pressure of "other

and previous appointments." I made definite arrangements, however, for an

interview with Mr. Wolf the following day.

I felt at this first interview that Mr. Wolf was the dominating force, and that

Mr. Alger was, to a large extent, a very courteous, old gentleman who did not

know what was going on. This impression of Mr. Alger, however, was not con-

firmed on my succeeding visits. I have had several conferences with him and I

am now convinced that, to a large extent, he is conversant with everything that

is going on.

I still believe, however, that he is dominated by Mr. Wolf, who is one of the

most forceful and dynamic characters I have ever met; a man with a fine mind and

wonderful memory who has had 20 years experience in the coat and suit industry.

Before this interview I had been led to believe that I would be given a "run

around" by this man and that I would get nowhere with him, but nothing could

be further from the facts.

On Wednesday of last week I spent 4 hours in a private interview with Mr.

Wolf, during which we "waded" through several typed pages of requests for

information which I had previously prepared, and none of winch was refused to

me. I asked for and obtained, among other things, the following:

The names, addresses, and detailed past history of all members of the code

authority, with their business affiliations, position held now, or in the past, with

the union or associations.

List of officers and employees of the code authority with their duties and

salaries.

List of committees and dates of formal committee meetings.

Complete copies of the minutes of all meetings since the organization of the

code authority in August 1933.

Detailed information on the International Ladies Garment Workers Union,

American Cloak & Suit Manufacturing Association, Industrial Council of Cloak,

Suit & Skirt Manufacturers, and Merchants Ladies' Garment Association.

A full discussion of the proposed budget was had, amount of probable income,

how it should be derived and how spent, and how much money had been spent

to date and for what purposes. We discussed labels, bringing out the rules for
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issuing them, rules for withholding them, cases of labels refused or held up, form

of application.

I cite the above to show the more or less exhaustive nature of the requests made

by me during that interview, and to bring out the fact that none of that informa-

tion was withheld, Mr. Wolf even going so far as to turn over to me, for my tem-
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porary use, records of which he had no other copy.

I also took up with Mr. Wolf specifically the Kasse and Duke case, with which

you are, I think, somewhat familiar. In general, the position that Mr. Wolf

takes, and I may say it is the position held by all members of the code authority

with whom I have talked, is, that in this matter, and in all similar matters relat-

ing to these violators or "chiselers", the code is the law and the code authority

proposes to enforce it 100 percent. They feel they have the cooperation of the

administration in this. They further feel that nothing can swerve them from

this determination, neither political pull, pressure from unions or associations,

unofficial pressure from Government agencies, nor threats ofpersonal violence.

You have the ruling set forth in this case by Dr. Arthur L. H. Rubin, rendered

September 4, 1934, after sitting as impartial chairman on this case. You have

also a further "comment" from Dr. Rubin of the same date, explaining to some

extent, his original ruling. You are also in possession of correspondence from

Mr. George W Alger, Director of the Coat and Suit Code Authority, sent to

you last Firday. These documents are, to a large extent, self-explanatory.

The code authority feels that Dr. Rubin's ruling is very clear and means exactly

what it says. As far as Kasse and Duke are concerned, their whole case seems

to come down to this: They .claimed that one partner of the firm which they had

designated as a contractor had released them from the designation, and that this

release was binding upon the other partner, and that they were, therefore, free

to designate another contractor.

The code authority feels, or at least so the Secretary states, that until this

release were executed, the remaining partner would be out of business as he

cannot be designated by any other manufacturer. He wants and needs the

business and they say he should have it. You will note the statement in Dr.

Rubin's decision "Whether that is the case or not it is sufficient that the partner

remaining in business denies that he wants the release."

There are some side issues to this case which are now being followed by the

parties with whom you asked me to work last week, and I think that the whole

matter will be brought to a head shortly. I do not think it best to discuss these

matters in a letter to you at this time, for the reason that such discussion might

possibly nullify the efforts of the men now at work.

In regard to Bitterman & Hindin of Port Jervis, as I advised you by wire on

Saturday last, this firm has been released 2 week's supply of labels, which is more

than sufficient to carry them to the date set for the compliance hearing in Wash-

ington, if that is held. This firm acknowledged their violations and agreed to

permit a survey of their factory next week, in order to determine what adjust-

ment is to be made, and left a check with the code authority of $250 as a guarantee.

In this case, also, there are some side issues which are being followed in the

same manner as in the case of Kasse and Duke. I will keep you informed on any

further developments.

Very truly yours,

Alex Thomson, Administration Member.

MEMORANDUM

New York City, December 10, 19S4-

From: E. R. Schaeffer.

To: Mr. G. H. Gitchell, Special Adviser.

Subject: Mr. Thomson's report on the Coat and Suit Code Authority, October 22.

Attached is a report of Mr. Thomson's, dated October 22, to Mr. Dean Edwards,

pursuant to your telephone request.

E. R. Schaeffer,

New York Regional Office.

memorandum

October 22, 1934.

To: Dean G. Edwards.

From: Alexander Thomson.

Subject: Report on Coat and Suit Code Authority by Special Agent John C.

Howard.

At your request I have read the report by Special Agent John C. Howard,

giving in detail an account of his investigations of the Coat and Suit Code Author-
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ity in New York, New Jersey and Connecticut, and covering the periods from

August 15 to October 15, 1934.

Pursuant to your instructions, I worked with Mr. Howard at intervals from

September 4 to October 9, 1934, and as administration member of the code

authority, I was able to obtain for him access to the office and records of the code
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authority. The extent of my cooperation is fairly outlined in Mr. Howard's

report on pages 21 and 22.

You will note several pages (7 to 11, inclusive) of summaries taken from a

hearing held by Harry Tepper for the State Recovery Board of New Jersey; also

additional statements covering verbal testimony given to a Mr. Anthony Shimko

(pp. 11 to 13, inclusive); and several summaries of affidavits from the files of the

New York office (pp. 13 to 18, inclusive).

I do not, of my own knowledge, know much about the cases referred to above

as they were under consideration before my appointment to this code. I may

say, however, that wherever I have investigated these, or similar cases, I have

been unable to find that the respondents have been able to support such state-

ments as are set forth in this report.

If you can take the time to read the minutes of the Lo-Rane Coat Co. hearing,

held before Acting State Director Anna M. Rosenberg in New York City on

October 11, 1934 (which I regard as a typical case as far as my own observations

go), you will, I think, have a clear idea of how most of these accusations and state-

ments disappear when subjected to an impartial hearing at which both sides have

the opportunity to present their case.

I am very willing to go on record as holding that if the statements made by the

individuals mentioned in Mr. Howard's report are true, that the situation con-

fronting the Coat and Suit Code Authority is serious and that a further investiga-

tion should be made. This would, of course, mean that the code authority should

be informed of the charges against them and also that they be given adequate

time to prepare an answer to such charges.

I believe that in reading Mr. Howard's report, you should note that it is

essentially an indictment such as a grand jury would hand down, in that it

presents but one side of the case and I feel, therefore, that Mr. Howard is not

entitled to draw any such conclusions as he has made in ending his report.

Alex Thomson, Administration Member.

December 5, 1934.

Mr. Alexander Thomson,

Administration Member, New York City.

Dear Mr. Thomson: Thank you for your letter of December 1 containing very

full report of deficiency receipts and disbursements by the Coat and Suit Code

Authority and an explanation of their procedure in disbursing deficiency

collections.

I am also very much gratified by your report of the splendid efforts being made

by Mr. Alger, Mr. Wolfe, and their associates in code enforcement. I have at

all times had entire confidence in their intention and determination to bring

about an effective administration of the code, and I am confident their efforts

will gradually achieve their object.

Will you take occasion to express to them my best wishes.

I am, as you request, handing your report to Major Gitchell.

Very truly yours,

M. D. Vincent,

'Deputy Administrator, Apparel Section.

New York, N. Y., Decemher 1, 1934.

Mr. M. D. Vincent,

Deputy Administrator of National Recovery Administration,

Department of Commerce Building, Washington, D. C.

Dear Mr. Vincent: Major Gitchell on his last trip here asked me to obtain

for him a statement from the Coat and Suit Code Authority showing just what

disposition was made of the moneys collected by the code authority on account

of wage deficiency violation of the code. For his information and yours I make

the following report:

All moneys that have been and are collected on account of wage restitution

are deposited in bank accounts separate and apart from the general fund of the
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Coat and Suit Code Authority. A receipt, copy of which is attached, is given to

all persons or firms from whom such moneys are collected.

In New York these sums are deposited in the Central Hanover Bank A Trust

Co., in an account called ''Coat and suit reimbursement account." Checks

drawn against this account are signed by F. Nathan Wolf, secretary of the code
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authority, who is bonded iu the sum of $25,000. This authority was conferred

upon him by the code authority at a regular meeting.

Similar accounts are used in the regional offices, checks drawn against these

accounts are signed bv the deputy directors, who are each bonded in the sum of

S2.500.

The amount collected for restitution of wages due to workers and deposited in

the bank is $64,139.91. This statement is from the " Reimbursement account for

restitution of wages collected for workers", as of September 27, 1934. The

amount paid out to workers is $36,381.22, for which the code authority holds the

individual receipts of the workers. This leaves an amount due the workers of

$27,758.69.

I enclose herewith a schedule of wage deficiencies not distributed as of Septem-

ber 27, 1934. This schedule accounts in detail for the $27,758.69 mentioned

above. You will note that of this amount $7,583.98 additional has been paid

up to November 28, 1934, leaving $20,174.71 of the attached schedule not dis-

tributed. Mr. Wolf has certified to me the accuracy of this schedule.

May I at this time call your attention to my report of September 12, 1934,

to Mr. Dean G. Edwards, and my memorandum of October 22, 1934, also ad-

dressed to him, which are on file in your office. These communications, together

with this letter cover, I feel, the situation I was asked to investigate in this code.

I believe that the members of the Coat and Suit Code Authority, as at present

constituted, are earnestly trying to do a very difficult job, and in my opinion

succeeding to a very large extent. Without exception they are earnest, capable

gentlemen with whom it has been a pleasure for me to associate. I have found

nothing to indicate that their acts have been influenced by anything more than

a determination to enforce the provisions of their code to the limit, which they

felt was necessary for the good of the industry.

PfMay I say, as I have stated verbally to Major Gitchell, that I believe it is wise

that investigation into the claims of abuse of power in the past by the code au-

thority, should cease at this time.

I feel that the future relationship of this code authority to the Administration

will be to a large extent in the hands of their new Administration member, and

I shall be glad to do everything in my power to help him in this undertaking, if

it is so desired.

Very truly yours,

Alex Thomson,

Administration Member.

Schedule of wage deficiencies not distributed as of Sept. 27, 1984

Date

Name of 8nn

Reason for

July 30. 1934

Apr. 28, 1934

Mar. 12, 1934

June, July, Au-

gust, September.

Sept. 21, 1934

Apr. 20, 1934

Jan. 24, 1934

May IS, 1934

Sept. 21, 1934

Aug. 9, 1934

April and May

May, June, Sep-

tember.

May 10, 1934

May-August

Aug. 22, 1934

Do

Aug. 31, 1934

July, August, Sep-

tember.

Aaron Bros., Bridgeport, Corm

Advance Cloak & Suit Co., New
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Schedule of wage deficiencies not distributed as of Sept. 27, 1034â€”Continued

Name of firm

Reason for

Sept. 13, 1934

Aug. 9, 1934...
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Feb. 26, 1934

Apr. 14, 1934

June 1, 1934

Aug. 7, 1984..

Mar. 16, 1934

Sept. 22, 1934.

Mar. 20,1934

February 1934

May 21, 1934

Aug. 20, 1934

Sept. 21, 1934

Do

Sept. 26, 1934

Mar. 23, 1934

Apr. 7, 1934...

Aug 21, 1934

April, June

Sept. 24, 1934

August, September

Mar. 20, 1934

July 14, 1934

Apr. 10, 1934

June 12, 1934

April, May

Sept. 17. 1934

August, September

Aug. 22,1934

Apr. 10, 1934

Sept. 4 and 18

Jan. 26, 1934

May 26, 1934

Aug. 17, 1934

Sept. 21, 1934

Do

May 29, 1934

Aug. 1, 1934

Apr. 10, 1934

Aug. 22, 1934

Sept. 21, 1934

August

Mar. 8, 1934

March, May

Mar. 1934

Aug. 17, 1934

May, July, Sep-

tember.

Apr. 9, 1934

Sept. 17, 1934

April, May

Coben-Friedlander-Martfn & Co.,

Toledo, Ohio.

Colton Coats, Inc., New York City...

A. Conduso, New York City

Cumberland Cloak, MilviUe, N. J

Albert Cutler, Los Angeles, Calif

Daily Style Girl Coat Co., New York

City.

Du-Well Cloak Co., New York City.

Eloo Sportswear, New York City

Elite Oirl Coat Co., Yonkers, N. Y-...

Ellis Coat Co., New Britain, Conn...

I. Eskln, Camden. N. J

Feldman & Center, South Norwalk,

Conn.
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Schedule of wage deficiencies not distributed as of Sept. 27, 1934â€”Continued

Name of firm

Amount

on hand

Reason for i
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Sept. 21, 1934

Apr. 17, 1934

Dec. 16,1933

Mar. 2, 1934

May 16, 1934

June, September.

Jan. 13, 1934

Apr. i, 1934

July 26, 1934

Sept. 21, 1934

Aug. 20, 1934

Sept. 21, 1934

Do

Aug. 7, 1934

Sept. 26, 1934

Sept. 21,1934

Sept. 24, 1934....

Apr. 12, 1934....

Apr. 10, 1934

Sept. 26, 1934....

Aug. 22, 1934....

Sept. 24, 1934....

May 31, 1934....

Aug. 22, 1934....

Jnne'20,1934

Aug. 17, 1934....

Aug. 7, 1934

March-April

May 31, 1934....

May 8, 1934

Sept. 24, 1934....

Sept. 21, 1934....

Olympia Sportswear, New York City.

Pab Co., New York City:

Paone Bros., Brooklyn, N. Y

Park Cloak Co., Bronx, New York

City.

A. B. Piper, New York City

Progressive Garment Co., Camden,

N.J.

Prosperity Cloak Co., Mount Vernon,

N. Y.

Rahway Neo Coat Co., Railway, N. J.

Regent Manufacturing Co., Beacon,

N. Y.

Rich & Clrl, New York City

Royal Cloak Co.. Bridgeport, Conn..

Sally Coat Co., New York City

Schiffman & Shane, New York City..

Schlahsky Baum <t Co., New York

City.

Seldin Coat Co., New York City.

Seligman & Katt, New York City

Shipman, Aranow & Abel, New York

City.

M. Sicherman, New York City

Harry Sirous Coat Co., New York

City.

Sisselman & Cohen, Inc., New York

City.

Sokol Bros., New Britain, Conn ...

Sperling & Sperling, New York City..

Spero Garment Co., Chicago, 111

Stern-Slegman-Prins Co., Kansas
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Previous to this situation, Scapellati of New Britain, Conn., had been doing our

trucking. For them to truck merchandise into New York, they would have put

themselves in a position where physical harm would have been possible. Not

wanting that to occur, this trucking was at that time transferred to H. G. Fisher

A Co. When we spoke to Mr. Fisher, and told him that for 15 years, or ever since
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we have been in business, we have never had any union affiliations, we asked him

if there wasn't a humanely possible way, in all fairness and justice, for us to get

these three trucks loads of goods into our New York shipping room, and after these

three trucks were unloaded, for us to be able to collect our thoughts and consider

the matter, and find out what was to be done regarding the trucking. He said,

"I cannot do anything, but I will take you to see Mr. Metz, the head of the union

for the truckmen."

I saw Mr. Metz and pleaded with him for ourselves, only asking him to have

those three trucks unloaded, as we did not have any previous notice, and that we

had been trucking our merchandise without any friction at any time. Further-

more, if I recollect, I called Mr. Dubinsky, the president of the International

Ladies Garment Workers' Union, whom I had met in Washington at several

hearings, and asked him, if he couldn't possibly allow these trucks to go through

at this particular time. He answered in the negative.

Mr. Metz finally said, if you join up with the union, with the truckmen's union

and sign the membership form, your trucks will go in and you will have no

trouble as far as trucking is concerned. There was only one thing for us to do in

justice to our customers and to our business, wherein we had orders to be

delivered, and in order to deliver those orders, we had to sign.

â–

Scapellati Brothers, who were doing our trucking, who were natives of New

Britain, Conn., could not come into New York with their trucks, for fear some

bodily harm would be done them by this new association, which was affiliated

with the International Ladies' Garment Workers' Union, as they were not mem-

bers of the New York Trucking Association.

In signing the membership form of the Truckmen's Union and/or association

(it is one as far as I am concerned) of New York, there must have been thousands

of words which I could not understand, wasn't desirous of understanding and

didn't have the time to understand, and there must be some clause in that

application which tells me that I must only employ union truckmen and that the

union truckmen must only truck for union contractors. The agreement provides

that the Ellis Coat Co. must become affiliated with the Manufacturer's Asso-

ciation, having contractual relationship with the union in the International

Ladies' Garment Workers' Union.

After signing the Truckmen's Association, we asked if we could then proceed

to unload the trucks which we already had, and we were told at that time, by Mr.

Metz, that we would first have to have the O. K. from the industrial council,

In view of this, Mr. Charles Miller, assistant secretary of the Ellis Coat Co.

together with Mr. Harry G. Fisher, the truckman, went to the industrial council.

Mr. Safer of the industrial council gave him an application blank, Mr. Miller

asked Mr. Safer, I will sign this application form but we never had anything to

do with labor unions and in signing this, we do not want to have anything to do

with labor unions. Is that all right? Mr. Safer said "yes." The application

was signed, and Mr. Miller, above his signature, wrote two words "pending adjust-

ment. After that we were able to do our trucking.

At or about this time, it was understood throughout the industry, that manu-

factured garments would have to bear National Recovery Administration labels.

In order to secure these labels, one would have to be a member of one of the several

organizations, which were to my knowledge at that time, the industrial council,

the Merchants Ladies Garments Association, and the United Infants Wear. That

in itself compelled us to join with the industrial council, because if we did not

join, we could not function.

At a future date, I phoned Mr. Klein of the industrial council, from New

Britain, Conn., telling him that it was impossible for me to continue with learners

and unskilled help who had never operated on a sewing machine, and pay them

81 cents an hour, that it was necessary for me to get an apprentice clause or some

help. I told him that I'was leaving for New York immediately. -He said, "Do so

and I will see what I can do." I arrived in New York and together with Mr.

Miller, I went to Mr. Klein's offices. Mr. Klein, through his switchboard opera-

tor, made a telephone connection with Mr. Uvillier of the American Association,

myself in an adjoining room and Mr. Klein in another room. I spoke with Mr.

Uvillier and told him how difficult it was for us to function, and Mr. Klein and

Mr. Uvillier agreed that I could operate with 15 percent of my help at the western

119782â€”35â€”PT 6â€”â€”52
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semiskilled rate of 62 cents per hour. Again at a future date, accounts of the

code authority, after examining the books of the Independent Cloak Co. in New

Britain, Conn., found that 15 percent of our help had been working at 62 cents

per hour, which according to his statement was in violation of the code. I told

him that I had received this privilege from Mr. Klein and Mr. Uvillier, who were
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members of the code authority. Again, at a future date, Mr. Wolf advised me

that I would have to put the 15 percent of my help on the 81-cent minimum, and

that I should write him a letter saying that Mr. Klein and Mr. Uvillier allowed

me this 15 percent, but in the future, I must abide by the 81-cent rate, and nothing

would be done about it, and I would be excused for what I had done during those

5 weeks.

The little relief that had been extended to me was not gone, and having in

mind a suit, wherein our code would be put on an equitable and fair basis, I did

not write this letter to Mr. Wolf, for fear that it might incriminate me. This

15 percent at 62 cents per hour, instead of 81 cents amounted to a difference of

$500 on a total of $25,000 pay roll for 5 weeks which we paid, and after paying

this, we were able to secure labels again which we couldn't get on account of

that, and they gave us 9,000 labels.

After this transpired, we went to a Federal court in the Western district of

Hartford, and secured an injunction restraining the code authority from inter-

fering with compelling us to adhere to any provisions of the Cloak and Suit Code.

After we had received our injunction pendents lite, upon advice and conferences

with Mr. John Keating, Mr. Byers Gitschell, Mr. Greenberg, we were told the

only manner in which we could receive labels, though we had this injunction from

a Federal court judge, was to withdraw our case. We therefore, withdrew.

We have now at the code authority about $5,400 deposited which is the difference

in the amount of moneys paid to our help while operating on the western code

during the injunction, instead of operating under the eastern code. A settlement

has not been made as to the disposition of this money, though Mr. Klein has said

that he is of the earnest opinion that the most we should be compelled to pay

our help would be 50 percent of the.$5,400.

A hearing was promised in Washington in the very near future, wherein our

situation as regards the wage differential would be brought out. We attended

this hearing, and it was decided that a fact-finding commission should be formed

and that this fact-finding commission, after surveying the industry throughout

the entire United States, should show its finding immediately, and corrections

would be made immediately if any, with the understanding that something would

be done by August 1, 1934, at the latest. It is now October 15, and nothing has

been done.

At the present time, if we are to operate through the collective agreements

between the Industrial Council and the union, the wage scales, if examined care-

fully, would show that our minimum rate for an operator would be $1.50 per hour

instead of 81 cents. We have at the present time enough merchandise on hand

to manufacture fall garments for the next 2 months. We have been permitted

to operate in the present manner for 14 months. This is now the height of our

season. We have taken business and built our line of merchandise in accordance

with present labor conditions. If we were to be subjected to any higher labor

costs, without advance notice, or a reasonable length of time for us to consider

change of our styling, price ranges, and operate on different materials, an untold

hardship would be set upon us and we would be unable to function, and 300 to

400 people employed at the Independent Cloak Co. would be thrown out of work.

At a recent conversation had with Mr. Klein, on or about Monday October 8,

we asked him if he thought that we could get the proper contractors for the

Ellis Coat Co., who would have been able to manufacture our merchandise in

accordance with our quality specifications and also in accordance with our

figured labor costs, and that these contractors undoubtedly would be affiliated

with the union. In so doing, we could be allowed to operate up until January 1,

as we now do. The Independent Cloak Co. would have to close its doors due to

the fact that we would not force our help to join the union, as we did not think

it was under our jurisdiction to compel them to join a union, and in working

through contractors, they would be without a job or sales organization. We

figured that after the expiration of the collective labor agreement, we could then

in June 1934, work with the Independent Cloak Co. again.

Mr. Klein said, that when we went into contractural relations with the union,

that at the end of this agreement, which was June 1934, if we desired to have

our merchandise manufactured in New Britain, Conn., we could not do so,

because the people in the other shops would be without work, and we took upon

ourselves an obligation to keep them supplied witli work. He also told us that

the code authority would not permit us to do that.
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The Ellis Coat Co. has three stockholders: J. G. Ellis, 60 percent; Charles

Miller, 20 percent of the stock; Sidney Ellis, 20 percent of the stock. The Inde-

pendent Cloak Co. has four stockholders: Mr. Herbert Greenberger, 1 share;

Frieda Ellis, 1 share; David Elkind around 25 percent of the stock, and Sidney

Ellis has the balance. The Ellis Coat Co. is the New York jobber, and belongs
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to the industrial council. The Independent Cloak Co. is the contractor who is

not affiliated with any organization and therefore is nonassociation and nonunion.

We include copy of a letter which we are giving to the board of governors of

the industrial council tonight, on the question of our being expelled or our resig-

nation.

"October 15, 1934.

"Industrial Council op Cloak and Suit Manufacturers,

New York City.

"Gentlemen: We have been informed by Mr. Samuel Klein, executive

director of your council, that either we raust affiliate ouiselves with a union con-

tractor if we aTe to retain our membership in yoÂ«r council, or else withdraw

from the organization.

"The first notice that this was necessary was received by us on October 8, 1934,

although we have been affiliated with the Industrial Council since August 31,

1933. During the 13 months which have elapsed since our application for mem-

bership in the council, no official or individual, connected with the Industrial

Council has ever given us any indication that we were required to become affilia- .

ated with a union contractor.

"In all our years of operation, we have never had any connection with any

union organization. To be ordered suddenly to become affiliated with union

contractors when we have no specific knowledge as to what is to be required

of us and without being given any opportunity to give sufficient deliberation to

such an important decision, would be unfair and unwarranted.

"This is the height of the season when everybody in the cloak industry is

busy. We have already said that to have to make a quick decision would be

unfair from every standpoint. We are desirous of determining just what would

be expected of us if we are to have union contractural relations. Very deep

study is needed in order to give every phase of this problem the consideration

which it justly deserves and we submit that by the end of December, we will

have determined what our position will be."

During the first code hearings in Washington, where representatives of the

entire industry appeared, we did not have any notice or any say in the making

of the code.

Senator Barkley. Was there a minority report filed on the part

of anybody who was on the Darrow committee?

The Chairman. My recollection is that there was.

Senator Barkley. I would like to have that filed as part of the

record.

The Chairman. The Darrow report was field with the clerk, and

I hope that some one will obtain the minority report and file it with

the clerk.

(The clerk subsequently received the following letter from Mr.

Smith, acting general counsel, National Kecovery Administration.)

National Recovery Administration,

Washington, D. C, April 19, 1936.

Mr. Felton Johnston,

Clerk Senate Committee on Finance,

Senate Office Building, Washington, D. C.

My Dear Mr. Johnston: I am enclosing the following mimeographed papers:

1. Report submitted to the President of the United States by John F. Sinclair,

member of the National Recovery Review Board, bearing date of April 14, 1934.

2. Statement by John F. Sinclair on May 7, 1934, as reported by the Asso-

ciated Press.

3. Statement by John F. Sinclair on May 17, 1934, as quoted in the New

York Times.

In accordance with the instructions of the committee, will you kindly incor-

porate the enclosures in the record?

Very truly yours, Blackwell Smith,

Acting General Counsel.
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Report Submitted to the President by John F. Sinclair, Member National

Recovery Review Board

National Recovery Review Board,

Washington, D. C, April 14, 1934.

Dear Mr. President: On March 7, 1934, when you created the National
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Recovery Review Board, you prescribed the duties and functions of the Board as

follows:

"(1) To ascertain and report to the President whether any code or codes of

fair competition approved under the authority of title I of the National Industrial

Recovery Act are designed to promote monopolies or to eliminate or oppress small

enterprises or operate to discriminate against them, or will permit monopolies or

monopolistic practices, and if it finds in the affirmative to specify in its reports

wherein such results follow from the adoption and operation of any such code or

codes.

"(2) To recommend to the President such changes in any approved code or

codes as in the opinion of the Board will rectify or eliminate such results."

Since that time, the Board has been engaged almost continuously in hearing

complaints, general and specific, arising under certain sections of the completed

Codes of the various industries.

During the past 5 weeks the Board has conducted hearings upon complaints

arising from the following completed codes: Bituminous coal, cleaning and dyeing,

electrical, ice, lumber and timber products, motion picture, petroleum, retail

solid fuel, rubber (footwear division), rubber (Monarch Rubber Co.), steel, wood-

cased lead pencil.

In all, 146 witnesses have been heard, whose testimony is covered in more

than 2,753 pages of records. We have conducted 12 hearings. The digest of

these will be forwarded to you shortly.

Obviously, in so short a time it has not been possible for us to begin to investi-

gate all the complaints which we have received arising from these various com-

pleted codes. Many codes which are now under severe attack by "little business"

men took months to completeâ€”some are not finished yet. Hence this report,

which you requested to be in your hands by April 15, must necessarily be incom-

plete and largely inconclusive.

A good deal of the testimony which was presented before the National Recovery

Review Board tended to show the difficulties under which the small man is work-

ing since the various codes have been put into effect. The main objection seems

to have been that in trying to work out the principle of "self-government in

industry," the "little man"â€”the small independent business manâ€”was largely

ignored, both in the writing of the codes and in filling the various committees

set up to enforce the codes. Nearly every complaining witness heard raised this

issue.

Considerable testimony developed to show that many big business leaders

accepted appointment in the National Recovery Administration and supervised

the writing of the codes. After the codes were accepted they resigned from the

National Recovery Administration and accepted work as code authorities to

administer and enforce them. The small independent business men in industry

were left, according to such testimony, without any influence as to the control

to be exercised under their own businesses by the code authorities.

General Johnson, on February 27 last, in presenting his 12-point program

of the National Recovery Administration, used these words:

"The certainty of protection against monopoly control and oppression of small

enterprise and especially, the inclusion in codes of adequate buying (as well as

selling) provisions to guard against oppression of small business is badly needed."

In the old days the small business man was protected from monopoly by the

threat of the antitrust laws. These laws are expressly exempted from the pro-

visions of any National Recovery Administration code or agreement affected

under it or any action taken in accordance with the terms of such code or agree-

ment, with the exception thatâ€”

(1) Codes promulgated under the National Recovery Administration shall

not permit monopolistic practices (sec. 3 (a)); and

(2) Nothing in the act shall be construed to impair the powers of the Federal

Trade Commission under the Federal Trade Commission Act as amended

(sec. 3 (b)).

"The precise significance of these qualifications is not clear," says George

Terborgh, of the Brookings Institution, in a recent study on Price Control

Devices in National Recovery Administration Codes, "but in any event they

have not deterred the National Recovery Administration from approving codes
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containing a variety of arrangements for the control of prices and production,

some of which appear to be definitely contrary to the antitrust laws as heretofore

interpreted by the courts."

In this able study of the first 250 completed codes, Mr. Terborgh discussed

four main types of price control, which tend in some degree to modify or abridge
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the freedom of an individual member of an industry to control his own production

and to make his own price and terms. These four main types are:

(1) The fixing of minimum prices under the codes;

(2) Prohibition against selling below individual cost of production;

(3) Open price arrangements; and

(4) Limitation of production or productive capacity.

Each of these types of control, according to the testimony of many witnesses,

is under attack by the small independent man as limiting in some form his

freedom of action.

Definite research development along these four lines would be extremely help-

ful in finding out in what way or ways such provisions work as a detriment to the

independent business man.

This Board has taken up in a critical way some of the most important codes that

have been approved. We have heard, largely one side of the controversyâ€”that

of the complainant. We had no power to subpena witnesses, and thus all hear-

ings have been largely ex parte, with no power to command both sides to appear.

Naturally this has been a great disadvantage in bringing out all of the testimony

that the Board should have had in arriving at conclusions definite enough to report

to you under section 1 of the Executive Order of March 7, last.

Price fixing, limitation of production, and other factors of monopolistic control

approved by the National Recovery- Administration lead us to believe that in

some situations they tend to strangle the independent business man in various

ways. Of course, approved codes can be amended or modified by administrative

order.

The fatal weakness of our work up to this timeâ€”and this matter cannot be

emphasized too stronglyâ€”centers in not having secured at the very start of our

investigation a thoroughly competent professional staff of menâ€”experts in code

law and economic researchâ€”to assist the Review Board in digesting a great mass

of testimony that had been presented before various National Recovery Admin-

istration and Federal Trade hearings, bearing upon the effect of the various

completed codes upon the small business man. Had this work been seriously

undertaken, our Board would have saved a great deal of time and effort, and it

would have enabled the various members of our Board to have had an intelligent

grasp of the disputed questions involved in the various codes before our open

hearings began.

But the majority of the Board has not seen fit to approach this investigation

from the point of view of careful research and analysis. As a result, the con-

clusions of the Board, based, as they are, upon only a very limited amount of direct

testimonyâ€”and that very largely giving only one side of the situationâ€”must

necessarily be inconclusive, incomplete, and at times misleading and unreliable.

With regard to seotion 2 of the Executive Order, we have this observation to

make:

A great many of the completed codes, now exceeding 390, embracing over 90

percent of the industrial pay rolls of the Nation, were hastily drawn and will

have to be amended sooner or later in order to protect the little business man

from exploitation and monopoly.

We have received several thousand complaints coming from distressed com-

plainants in nearly every State in the Union from small business men who claim

that they are being strangled under the various codes as administered. An

analysis of these letters and complaints would indicate that a large percentage

of them, possibly 80 to 90 percent, could be classified as coming from those who

lack knowledge of the code and code procedure. Most of the questions raised

by the vast majority of complainants do not present a fundamental question

which concerns monoply or monopolistic practice. Such complaints in our opinion

could and should be handled within the National Recovery Administration itself,

giving a time limit of 10 days to dispose of every complaint advanced. The

balance of the complaints, the 10 to 20 percent, are distinctly fundamental and

important. They present cases that strike at the very foundation of American

business life, so far as the little man is concerned. These cases should be handled

outside the National Recovery Administration by an independent review board.

This is vitally important, since many of these smaller men fear to tell their real

troubles to the code authorities upon the ground that these authorities are the

most powerful competitors of the small independents within their own industry.
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We had no time to examine into the problem of credit for small business, but

considerable testimony was presented to show that credit for the independent

business man has been very difficult to secure since the beginning of the depres-

sion. The inability to secure credit has been the major cause in many cases of

extreme hardship. Ample and safe credit, easily available, for the little man is
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necessary to give him equality with his largest competitor.

In conclusion, therefore, Mr. President, we recommend, as the result of our 5

weeks of preliminary examination and intensive work:

(1) That within the National Recovery Administration series of review boards

be set up to take care of the numerous cases which raise no fundamental issue but

in which the time factor is so vital; and

(2) That a review board of appeal be established by Executive order, inde-

pendent of the National Recovery Administration, to pass upon those funda-

mental cases which are appealed not only from the National Recovery Adminis-

tration Review Board, but also arise from original complainants to the board

itself. We suggest that this board be a full-time one, ably staffed, nonpolitical,

with power to pass finally upon all such questions dealing with monopoly and

monopolistic practice and oppression of small enterprises as arise under sections 1

and 2 of your Executive order of March 7, last, and to continue during the life of

the National Recovery Administration itself.

Respectfully submitted.

John F. Sinclair.

Hon. Franklin Delano Roosevelt,

The White House, Washington, D. C.

Statement by John F. Sinclair, Member op Darrow Board

Mat 7, 1934.

(Reported by the Associated Press from Minneapolis)

Not in my 25 years of business and research experience, during which time I

have been a member of many boards and committees of investigation, have I

witnessed such utter disregard for fair play of the basic facts as the National

Recovery Review Board under Clarence Darrow, has shown, even in its open

hearings. Such an attitude in times like these is nothing short of tragedy.

I have opposed from the beginning the kind of sloppy, one-sided, half informa-

tion that is the foundation upon which the Darrow-Russell report has been

written. The barrage of newspaper talk emanating from certain quarters in

Washington seems to infer that it is because of my friendship for General Johnson

that I have opposed Mr. Darrow. There is not "a word of truth in that."

BTATEMENT BY JOHN P. SINCLAIR ON DARROW REVIEW BOARD MAY 17, 1934 (AS

QUOTED IN THE NEW YORK TIMES)

What is distressing to me is that a Board such as this one has not taken ad-

vantage of its vast opportunity to do a magnificent job and really show how

"the little independent business man can maintain himself in this era."

This fight, which has developed national interest, is not a personal one between

Mr. Darrow and myself, but a difference in viewpoint on procedure; Mr. Darrow

has definitely taken the position of a special pleader against the position of careful

research, which I believe to be the correct approach.

Most of the complainants who appeared before our Board had given testimony

when the codes were being drawn up by the various industries, but all of this

testimony was completely ignored by our Board. As a result, we merely scratched

the surface, taking a day or two on a code to hear a few complaining witnesses,

whose testimony was already of record before the various National Recovery

Administration hearings.

Nevertheless, an enormous amount of material had been collected by the

National Recovery Administration before the various code hearings, which was

available to us, and had we been organised in an effective way, could have been

of invaluable use. But we were not interested in research. We were homespun

fellows, and didn't need anybody to tell us anything, except what we wished to

hear.
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The majority report should be called the "Russell-Darrow report" because the

four other members of the Review Board have had no more to do with selecting

the personnel, laying out the plans, or writing the report, than they had to do

with starting the last World War. It was all done by Clarence Darrow, working

through the pen of his special pleader, Charles Edward Russell.
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Senator King. In connection with the te3timony of Mr. Blaisdell,

1 desire to have inserted in the record the following excerpts from his

statement at the public hearings on employment provisions in the

codes on January 30, 1935, as follows:

Excerpts from "Statement at Public Hearings on Employment Provisions

in the Codes, January 30, 1935, Presented by Thomas C. Blaisdell, Jr.,

Executive Director Consumers' Advisory Board

3. Despite growing employment, there still remain large numbers who are un-

employed. Since the enactment of the National Industrial Recovery Act, some

3,000,000 people have been put back to work. But the amount of such reemploy-

ment as we have had has been discouragingly small in the light of the hopes and

expectations of the summer of 1933. The magnitude of our task, 18 months after

the launching of the National Recovery Administration, is still appalling.

Between 9 and 10 million workers are still without income except insofar as

savings, friends, charity, or the Government may supply it. (See table VI.)

There has been a substantial increase in the number of persons on relief or sub-

sisting on work provided by the Federal Government.

9. What really matters is the buying power of wages. Although aggregate

earnings of workers in industrial and commercial concerns have risen in the last

2 years more rapidly than total living costs, they have done little more than keep

abreast of retail food and department store prices (chart C). Moreover (chart B),

average earnings per worker have failed to keep abreast of even the lowest living-

cost line.

The figures on per capita weekly earnings may be deflated with a cost-of-living

index of buying power. Such indexes as these show that the total buying power

of the workers' pay envelop increased during the 2-year period by only 0.6 per-

cent (charts D, E, and F). On the average, however, the buying power of the

weekly wage was still far below the level of 1929. From June 1933 to December

1934, the buying power per worker in manufacturing industries not only failed

to gain but, according to the index of the National Industrial Conference Board,

actually declined by 2.5 percent.

The data on employment, hours, and earnings, which we have set out above

show, we think, that although some headway has been made in the expansion of

employment, the National Recovery Administration has succeeded in making

only a beginning in the campaign against unemployment. Our economy is so

complex and the forces at work so numerous, conflicting, and often obscure, that

the gains recorded can scarcely be credited or the losses debited to the National

Recovery Administration, or, indeed, to any single agency. What has happened,

has happened. We now have opportunity to take stock of policy.

(The chairman subsequently received the following letter and

accompanying data relating to the Howard Report on the Coat and

Suit Code Authority:)

National Recovery Administration,

Washington, D. Câ€ž April 16. 1935.

The Honorable Pat Harrison,

Chairman Senate Finance Committee,

Senate Office Building, Washington, D. C.

My Dear Senator Harrison: On March 29 I forwarded the file on investiga-

tions of the Coat and Suit Code Authority which you had requested as Chairman

of the Senate Finance Committee. I then indicated that the committee should

have the comments of Acting Division Administrator Vincent on the matters

raised in that report. I am attaching a memorandum of Mr. Vincent to me,

which I hope you will consider when you look into the matters raised in the

earlier report.

Sincerely,

W. A. Harriman, Administrative Officer.
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April 15, 1935.

memorandum

To: W. A. Harriman, Administrative Officer.

From: M. D. Vincent, Acting Division Administrator, Textile Division.

Subject: John C. Howard, report on Coat and Suit Code Authority.
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There are perhaps but two points that call for a statement.

The first is the following finding by Mr. Howard:

"The code authority is enforcing not the code, but a series of interlocking

contracts entered into by the manufacturers, jobbers' and contractors' associations,

and the union with the following results:".

Obviously Mr. Howard failed to obtain an understanding of the collective

agreement between the manufacturers, jobbers, contractors, and the union. The

agreement adopts the provisions of the code relating to hours, wages, etc.

It is sufficient to say that the code authority is not enforcing this agreement

but when it enforces code provisions which have been adopted as part of the

agreement the latter is, in consequence, made effective. The code authority is,

however, enforcing code provisions and not the agreement.

The other finding in the report to which attention is directed is as follows:

"The extent of the domination and control of the union and the code authority

can best be realized from the fact that many contractors have been forced to

employ ex-union employees, and now racketeers, to protect them from the union."

Stripped of needless implications, Mr. Howard finds that some members of

the industry are employing racketeers to resist code administration. This is the

actual fact and the code authority has resolutely refused to submit to such

tactics.

Following payment inspections of some of these resisting members, the home

of Mr. Nathan Wolf, code compliance director, was bombed. Proof that this

bombing was the work of the racketeers, employed by resisting industry members,

is not available but I believe the deduction can be left to the facts and cir-

cumstances.

Attached is the first page of the Brooklyn Daily Eagle of August 23, 1934,

reporting Mr. Wolf's experience. Attached also is the New York Journal of the

same date containing an account of the bombing of Mr. Wolf's house.

This is a highly organized and very much stabilized industry. It has made

gratifying progress in code administration. There is a small resisting minority.

With something like 2,800 members, however, the issuance of labels has been

suspended in only 91 cases. In most instances the noncompliance consisted in

underpayment of wages or violations of both wage and hour provisions of the code.

The code authority has been exceptionally successful in maintaining code

standards, and is aided by a voluntary cooperation on the part of a large majority

of the industry. There has occurred a very substantial spread in employment,

an increase of approximately 20 percent in volume of business during 1934, and a

substantial increase in total pay rolls.

I am entirely justified in saying that code authority officials of this industry

are men of integrity and have courageously carried their responsibility for code

enforcement in the face of a small but determined and dangerous group.

I can understand Mr. Howard's report only upon the theory that he is quite

unacquainted with the organization of the industry, its nature and problems;

otherwise, he would not have attempted to justify the racketeering opposition

to the code authority, which he evidently found and recognized.

Attached is a photostat copy of an article in the New York Times of August 12,

1934, and an editorial which quite fully and graphically pictures the code authority

administration of this industry.

Inasmuch as this report has been laid before the Senate Finance Committee

I believe the facts above briefly stated, should also be placed in the committee's

hands.

M. D. Vincent,

Acting Division Administrator Textile Division.
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[From the New York Times, Sunday, Aug. 12,1934]

Coat and Suit Industry Is at Peace Under Code

opening op second year finds enforcement has helped leaders cut down

labor troubles

By R. L. Duffus
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One of the most closely organized and policed of all the National Recovery

Administration codes and perhaps the one in which labor comes nearest to parity

with the employing groups began its second administrative year last Monday.

This is the Coat and Suit Code, of interest to New Yorkers because 85 percent

of the business affected is in the New York area, and of interest to students of

codes everywhere because it has brought an almost unprecedented degree of

order into an unusually chaotic and individualistic industry.

Supplementing but not supplanting a collective agreement between workers

and employers, which was designed to prevent destructive strikes such as have

again and again crippled the industry, the code has subjected employers to a

degree of control comparable only with that existing in government-regulated

public-utility industries.

Most of the provisions so far accepted and enforced have had to do with the

protection of the workers, and of contractors and submanufacturers whose status

is half way between that of worker and employer. Code amendments already

agreed upon will bring trade practices as among employers under stricter regu-

lation. Meanwhile,, by the use of labels, without which practically no women's

coats and suits can be sold in the United States today, by requiring employers

to submit their pay rolls and time sheets each week, and by regular examinations

of the employers' books, the code authority has reduced evasions to a minimum.

GOVERNMENT BY CONSENT

Probably 90 percent of the employers, in an industry about 90 percent unionized,

have accepted this rigid supervision willingly as the only way out of a ruthlessly

and destructively competitive situation. The atmosphere of code administra-

tion, under the directorship of George W. Alger, is one of government by consent.

Mr. Alger's dual role as code director and as impartial chairman under the pre-

viously existing collective agreement between the unions and the employers

emphasizes this feature.

A few years ago the coat and suit industryâ€”or cloak and suit industry, as it

used to be calledâ€”-produced nationally about half a billion dollars' worth of

goods each year. Now its annual production is about $300,000,000. Since this

amount is divided among about 3,000 producing units, there is no single producer

comparable in importance with typical manufacturers of steel, automobiles or

even textiles. The largest coat and suit manufacturer does a business which

ranges between five and ten million dollars a year. The smallest may be produc-

ing on a investment of a few hundred dollars and his gross receipts may be only

a few thousand dollars a year.

There are not much more than 50,000 coat and suit workers in the country,

and so the average is about seventeen workers to each shop. Jews and Italians,

with a sprinkling of other races, make up the labor force.

DIFFICULTIES DEVELOPED EARLY

The results under the code will be easier to understand if some of the history

of the industry is recalled. Beginning on a small scale before the Civil War,

the manufacture of ready-made clothing for women assumed large importance

during the latter part of the nineteenth century. The smallness of the units

and the intense competition between the shops made it difficult to enforce decent

wages or fair working conditions, and this d fficulty has continued to exist.

Very early the system took somewhat the same form it has today. There are

a few "inside manufacturers" who produce goods in comparatively large shops

of their own and who may sell them directly to the retailer. Next there are

jobbers or wholesalers who may also do some "inside" manufacturing but

who give out most of their work to submanufacturers or contractors. The sub-

manufacturer receives from the jobber the cloth and trimmings for the garment,

which he cuts, makes, and delivers. The contractor differs from the submanu-

facturcr only in that he receives the goods already cut up.
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For many years the making of coats and suits was a sweated industry, first,

because the jobbers were able to force prices to a low level by encouraging com-

petition among the submanufacturers and contractors; and, secondly, because

the latter could not make a living unless they in turn drove wages down to a star-

vation level. This was true of all the needle trades.
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MATTERS COME TO A HEAD

Labor unions, special legislation, and an occasional investigating committee

were brought into play to remedy intolerable conditions. Ihe International

Cloak Makers Union of America was organized in 1892, and from time to time

strikes shook the industry as they did the other needle trades. In 1900 needle-

trade unions joined to form the International Ladies' Garment Workers' Union.

In 1910, after a discouraging decade during which sweatshop conditions returned

in their old squalor, occurred what Dr. Louis Levine calls the "Great Revolt",

in which the cloakmakers played a leading part. This strike was settled by the

famous "protocol", largely worked out by Louis D. Brandeis, now a justice of

the United States bupreme Court.

The protocol, as Dr. Levine says, was "inspired by a profound faith in the

possibility of industrial peace." It contained, as Director Alger and his asso-

ciates see it now, the germ of the system of self-government now existing under

the code. Applying first to the cloak makers, it was later extended to other

needle trades. The protocol itself was abandoned after some years in favor of

more conventional systems of collective bargaining, tempered by strikes, but its

ideals continued to exist.

During the war and post-war years the needle trades, and with them the

cloak makers, experienced the ups and downs common to all labor. In 1924,

after a strike lasting 10 weeks, a collective agreement was made between the coat

and suit unions and the employers, and Raymond V. Ingersoll, now president of

the Borough of Brooklyn, became impartial chairman. In 1931 Mr. Ingersoll

was succeeded by Mr. Alger.

Relations did "not remain altogether tranquil. A 26-week strike shook the

industry to its foundations in 1926, and there were lesser strikes in 1929, 1932,

and 1933â€”the last ended by the intervention of the National Recovery Adminis-

tration.

DRAFTING OF THE CODE

The experience of the 9 years from 1924 to 1933, however, as well as the early

experiment of the protocol educated both employers and workers in the need

and uses of a system of government for the coat and suit industry. The code,

when it was drawn up, laid emphasis upon labor problems because these had been

found to be the most disturbing. It was submitted and accepted by the employer

organizations, but it stipulated that the code authority should include 2 union

representatives in addition to the 8 who represented the various employing groups.

For manufacturing employees the code established a maximum work week of

35 hours, with overtime forbidden except by special permission of the director.

The minimum wages established were among the highest in codified industries,

ranging up to $47 a week for cutters in the Eastern area and from $29 to $40 a

weeK for other skilled workers.

The sweatshop was completely ruled out. To make sure that conditions

imposed by the code were complied with it was agreed that every garment manu-

facturer under it should carry a specified label and that the code authority should

have charge of issuing the labels. Complaints are referred to a grievance com-

mittee, and if not adjusted are heard by the code director. If abuses cannot be

checked in this fashion they are reported to Washington and prosecution may

follow.

LABELS AND INSPECTION

The two points which stand out for one who visits the code authority's New

York offices and studies what is going on there are the machinery for distributing

labels and the system by which, under the direction of the code secretary, F.

Nathan Wolf, violations are ferreted out. A similar system is in use in other

clothing trade centers.

The label itself is a small strip of white satin, on which is printed National

Recovery Administration insignia, the name of the code authority and a serial

number indicating which manufacturer, jobber, submanufacturer or contractor

handled the garment. No employer can procure more than 2 weeks' supply at

one time and none can order more than once a week. If a violation occurs, the

supply of labels is cut off until a satisfactory settlement has been made.
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Precautions are taken to prevent misuse of labels, which are guarded almost

as carefully as if they were so many gold certificates. A few attempts at counter-

feiting have been discovered and stopped. To popularize the label with con-

sumers a special staff is maintained under the direction of Miss Bessie Beatty,

and attempts are being constantly made to teach purchasers to demand the
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National Recovery Administration insignia on every garment bought.

Inspections of shops and examinations of books go on continuously under Mr.

Wolf's direction. Each week each employer turns in at the code office a pay-

roll report on a form prepared and sold at cost by the authority, and each of these

reports is carefully checked by an expert accountant familiar with the industry.

The data thus obtained are supplemented by the shop visits, which are likely to

be frequent and unexpected when violations are suspected, but which as a

matter of routine are planned to include all shops several times a year.

Since this work was started at least 5,000 inspections of books, each about as

thorough as that of a bank examiner, have been made in the New York area,

and about 15,000 physical inspections of shops have been carried out. In

addition the retail stores, though not officially under the code, are visited

regularly to make certain that labels are being used in the garments on sale.

RELATIONSHIPS LIMITED

Not only wages and working conditions but also the relations of manufacturers

and jobbers with submanufacturers or contractors, come under the code au-

thority's jurisdiction. This is done under the rule that each manufacturer or

jobber shall deal only with specified submanufacturing or contractors, and vice

versa. Under this system the old cutthroat competition for orders is largely

done away with.

As the work of regulation goes on a strenuous effort is being made to build up

a body of scientific information on which it can be based in the future. Con-

tinual studies of piecework rates, as has been pointed out, are necessary because

of style changes. To supplement these a technical bureau has been set up to

investigate problems of engineering and timing in connection with the industry.

In addition to the technical bureau a statistical bureau is at work gathering data.

Such facts as annual earnings, which vary widely in a seasonal industry, living costs

in New York City and other communities in which the coat and suit trade is

carried on, production costs and profits will be brought within the scope of this

country.

To say that the code had brought permanent peace into the coat and suit indus-

try would be risky. The protocol of 1910 was thought to have achieved this, but

in the end it failed. The code, however, goes further than the protocol in that it

provides a legal means of bringing the mavericks into line.

IMPLICATION OF THE CODE

The broad implication of the Coat and Suit Code lies in its influence on other

codes not only in the needle trades but in general industry. It may point the

way toward a far greater acceptance of labor participation in industrial govern-

ment and of more stringent restrictions on "rugged individualism" than has been

achieved generally under the codes.

How much the past experience of the coat and suit industry anticipated the

National Recovery Administration may be gathered from a letter written by Mr.

-Alger, as impartial chairman, to Secretary Perkins more than a month before the

National Industrial Act was passed.

"The organized industry , Mr. Alger declared, "is today looking hopefully to

Washington to help with this problem of uneconomic, ruthless, and insane compe-

tition which, today imperils the lives of our workers and makes decent wage scales

and fair hours and conditions almost impossible. We believe that we are on the

verge of a new era if the law will permit the decent to live industrially by giving

them some reasonable protection against these destructive forces, consistent with

fair protection to the consuming public.

"We believe that there are many industries besides our own which would be

glad to become organized on a basis similar to ours, to enter into collective agree-

ments with labor, provided the net effect of such organizations and the acceptance

of such standards should not make them still more vulnerable to attack by dis-

ruptive and destructive competition by concerns that disregard all ethical stand-

ards in industry."

That Mr. Alger's arguments had influence on the original conception of the

National Recovery Administration cannot be doubted. That the past year's
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experience of the Coat and Suit Authority will have effect on the prospective re-

vamping of the National Recovery Administration is also deemed a strong

probability.

EDITORIALâ€”CLOAK MAKERS AT PEACE

The coat and suit industryâ€”"cloak" and suit industry as it used to be calledâ€”
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appears to be one that is at peace under the system of codes. The reasons why

that is so, set forth in an article by Mr. Duffus in the special feature section of

today's Times, are of more than local significance, even though 85 percent of the

business affected is in the New York area. â€¢ The histery of these needleworkers

has been turbulent in the extreme. Some 50,000 strong, they are employed in

hundreds of different lofts, a handful in each shop. The smallness of the units

and the intense competition between the employers has made it difficult to estab-

lish fair wages or decent working standards, and for years sweat-shop conditions

prevailed. Strikes were frequent. Out of the disorder men and women like

Louis D. Brandeis, Frances Perkins, Raymond V. Ingersoll and George W.

Alger long sought to bring some sort of order and stability. In 1910 a protocol

was signed which contained the germ of the present system of code control.

In the dual role of code director and impartial chairman under the former

collective agreement, Mr. Alger now presides over an industry in which it can at

least be said that frequent earthquakes have for the present given way to occa-

sional tremors. The code fitted this particular trade like one of its own cloaks.

The great need was for limitation of hours, maintenance of wages, improvement

in working conditions. These could be brought about only by collective action,

with cooperation between employers and emplovees and some means of enforcing

standards. All that has now been achieved. Pay rolls are checked weekly, and

the little white satin label of the trade, with its "blue eagle" and serial number,

carries such authority that without it practically no women's coats and suits can

be sold today anywhere in the country. "To say that the code has brought

permanent peace into the industry would be risky, writes Mr. Duffus. But it

does seem to have laid the foundations for something more enduring than a tem-

porary truce.

[From the New York Journal, Aug. 23,1034]

N. R. A. Prosecutor's Home Bombed

FIVE NARROWLY MISS DEATH IN BLASTâ€”TWO HUNDRED FLEE HOMES AS

EXPLOSION ROCKS BROOKLYN AREA

Violence marked the opening of a new war on the enforcement of National

Recovery Administration codes early today when a bomb wrecked the Flatbush

home of an official of the Cloak and Suit Code Authority and threw hundreds of

persons into a panic.

Women clad in night attire and clutching babies in their arms fled from their

homes in the wake of the blast which barely missed killing five persons in the

two-family house owned by F. Nathan Wolf, unrelenting prosecutor of cloak

and suit code violators.

Wolf and his wife, Minna, were in an up-State resort town, but police announced

that the code authority official had been threatened repeatedly for his vigilance

in ferreting out price-cutting.

Mrs. Anna Jacobs, her three grown daughters, and a house guest were sleeping

on the ground floor of the home at 116 East Fourteenth Street, in the Parkville

section, when the bomb exploded, evidently from a time fuse.

The guest, Samuel Fass, was hurled several feet into the air. Plaster showered

both Fass and the Jacobs family.

[From the Brooklyn Eagle, Aug. 23, 1934]

Bomb Wrecks Home of National Recovery Administration Prosecutor,

Sweatshop Nemesis

f. nathan wolf absent when blast shatters windows and ceilings

flatbush area in panic federal probe likelt

Echoes of sweatshop resentment against National Recovery Administration

interferrence reverberated through quiet Flatbush at 1 o'clock this morning with

a bomb explosion which sent hundreds of panic-stricken residents fleeing into the

streets.
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The bomb was tossed on the porch of a 2-family stucco home occupied by F.

Nathan Wolf, secretary to the Cloak and Suit Authority and vigorous prosecutor

of small shops which try to persecute their workers. The house is at 1162 East

Fourteenth Street, near Avenue L.

Mr. and Mrs. Wolf were out of town, but five sleepers in the house barely
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escaped serious injury in a shower of window glass and plaster.

The blast shook the dignified residential section for blocks around. Parents,

clad in night clothes, snatched up babies and children and rushed into the streets.

Police headquarters was besieged with frenzied calls from the neighborhood.

Because of the National Recovery Administration angle, police announced they

would lose no time in turning the case over to the Federal authorities.

"We want especially a list of sweatshops which Wolf has harassed", explained

Detective Max Black of the Parkville station.

The Wolfs, who occupy the top floor of the house, have been away for the

summer at their home near Peekskill, N. Y. Downstairs lives the family of

Isidore Jacobs, owner of a fish business in Fallsburg, N. Y.

THROWN PROM BEDS

Jacobs was also out of town, but the apartment was occupied by 5 persons:

Mrs. Jacobs; a daughter, Martha, 12; 2 daughters of Mrs. Jacobs by a previous

marriage, Sylvia and Ruth Goldstein; and a guest, Samuel Fass.

The women were thrown from their beds by the blast and Fass, sleeping on a

sun porch, was nearly buried by falling plaster. None was seriously injured.

"My family hasn't an enemy in the world", Mrs. Jacobs later told police.

"Whoever threw the bomb must have been someone after Mr. Wolf."

The bomb was of the type known as a "scare" bomb, designed more with an

eye to terrifying its victims than to causing great damage. Police believed it to

have been a home-made affair consisting of a paper bag filled with gunpowder

and fitted with a fuse.

Police said Wolf had been threatened before in connection with his National

Recovery Administration vigilance.

PRINT SHOP BOMBED

Chicago, August 23 (A. P.).â€”Thomas J. Cullen, printer, who came into the

limelight a week ago with his charges that the National Recovery Administration

code groups were in a conspiracy to ruin his business, was in the news again

today. A black powder bomb causing $1,500 damage exploded in his shop.

Police said they knew of no motive for the outrage.

Senator King. I desire to have inserted in the record the following

excerpt from page 92.

(Excerpt from p. 92 of Hours, Wages, and Employment Under the

Codes, issued by N. K. A., Research and Planning Division, January

1335.)

Probably some three and a half million laborers have been able to find employ-

ment in industries under the codes since March 1933. But here the caution is

particularly needed not to impute all or two-thirds or any other precise fraction

of such increase in employment to the National Recovery Administration. For

truth there is no statistically precise method whereby the exact amount which

the codes have contributed to employment can be separated from that increase

which has undoubtedly been caused by relief and public-works expenditures, by

aid given to the banks and to farmers and by all the other recovery measures

which have helped to steer American business foward on the road to recovery.

Senator King. There is a letter in the record from Mr. Richberg

enclosing with it a report made by the N. R. A. to the President at

the direction of the President.

From that report, entitled "A Study of the Effects of Executive

Order No. 6767 Upon the Maintenance of Standards of Fair Com-

petition to Public and Private Purchasers", I desire to have placed

in the record certain excerpts which I have marked.

(The complete report of this study is on file with the committee.)

(The excerpts are as follows:)
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excbrpt8 from a study op the effects of executive order 6767 upon the

Maintenance of Standards of Fair Competition to Public and Private

Purchasers.

chapter i. introduction and summary

On June 29 of last year, the President issued Executive Order 6767, permitting
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bidders on public contracts to quote prices not more than 15 percent below those

allowable to private purchasers under their codes. The expedient was new, the

results not fully predictable. Consequently, in paragraph 3 the order provided

that "the Administrator for Industrial Recovery is directed to cause a study

to be made of the effects of this order upon the maintenance of standards of

fair competition in sales to public and to private customers and to report to the

President thereon within 6 months of the date of this order." In pursuance to

this paragraph, the Research and Planning Division was allotted the task of

watching developments and reporting its findings.

Postponing to subsequent chapters a scrutinizing of the details of supporting

evidence, and remembering that conclusions at so early a date must necessarily

be tentative, let us present our summary of findings forthwith.

In the first place, the preponderance of obtainable evidence indicates that

Executive Order 6767 was only sporadically effective in increasing competitive

auction bidding upon contracts to be let by public purchasing agents. Out of a

total of 85 sets of contracts studied (a total including practically all the purchases

of the Procurement Division of the Treasury and the Bureau of Supplies and

Accounts of the Navy), 41 showed an increase in the amount of tie-bidding after

the order was issued, 10 showed no change, or at any rate not one exceeding 5

percent, while only 34 showed a decline. The percentage of tie-bids increased

notably in such industries as the iron and steel, paper and pulp products, and the

building materials industries. It remained about the same in such industries as

the automotive, paint and varnish, chemical, and glass container industries, and

decreased substantially in such industries as the asbestos, scientific apparatus,

and cement industries.

In the second place, practically no evidence was found that the order secured

to the public exchequers even a fraction of a percent of the potential savings

which, it was hoped, a 15 percent discount upon governmental purchases would

achieve. Permission to grant a discount as allowed in the order was used with

frequency by firms in less than half a dozen codes, and used only infrequently by

firms in less than a dozen more. Almost universally bidders upon public contracts

failed to offer a discount.

In the third place, there is no objective evidence to indicate that the order

promoted even a semblance of the price-cutting predicted by industries objecting

to the order. Although by the very terms of the order industry was encouraged

to apply for a reduction in tolerance so as to permit, say, a discount of only 5

percent instead of 15 percent, only 23 industries actually did so, and of these

only 2 were willing to support their protests with conclusive facts concerning

price cuts, costs, profit margins, mark-ups, etc. A study of the prices of

articles upon which bids were submitted to public purchasers reveals no decline

of substantial importance directly attributable to the order, not even for indi-

vidual items.

Finally, the order has not served to loosen at all the grip of strongly organized

industries upon the prices and upon the consumers of their products. So far as

the evidence obtainable for this study is concerned, monopolistic competition,

that is, competition between only a few firms or sometimes only two, has con-

tinued and has even been stabilized in many respects by the codes. It seems to

have become more monopolistic and less competitive in such fields as the elec-

trical machinery, and iron and steel industries. The evidence that is here to be

had shows overwhelmingly that these monopolistic or quasi-monopolistic groups

have cartelized under the codes to such an extent as to bring about increased

rigidity and gradual petrification in the price structure. Objections against the

fairness of the order, fears of disrupting pricing mechanisms and consequently,

so it is alleged, of lowering levels of wages, and dire predictions were to some extent

groundless; no price cutting occurred as a result of the order. In fact many of

the bidders on public contracts as well as many of the purchasing officers them-

selves were wholly ignorant or largely unfamiliar with the order. In short a

realistic and factual analysis, cutting to the heart of the problem, can scarcely

have other outcome than to pose emphatically the question, how can the codes

and the National Recovery Administration be welded into a device which, by

promoting fair competitive practices, price flexibility, and industrial stability

thereby brings about increased industrial production and increased real social

income?
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Consequently, the codes set up controls over channels of distribution, over

methods of quoting prices, over terms of discount, etc. But while the codes

quite generally contained numerous specific and liberal provisions designed to

prevent so-called "destructive" price cutting such as the provisions forbidding

sales below cost or those establishing the practice of filing prices with or without a
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waiting period, they contained no such abundance of specific and incisive provi-

sions promoting price flexibility at the top, in the area of "imperfect competition"

or "monopolistic competition." (See e. g., Joan Robinson, The Economics of

Imperfect Competition. New York and London, 1933, and Dewin Chamberlain,

Monopolistic Competition, Cambridge, Mass., 1933.)

Only a few months elapsed therefore before the price provisions in the codes

came under widespread attack. As a result, a price hearing was held on January

9-10, 1934, followed by a public hearing on February 27 to March 2, 1934, and

in all of these hearings charges of price uniformity and excessive price advance

were freely made. Though the large body of consumers were wholly inadequately

represented, individual complaints increased in volume and intensity.

But the outstanding complaints made at the hearings came from another quarter.

The purchasing departments of city, State, and Federal Governments as well as

those of many universities and other quasi-public institutions reported serious

difficulties in making awards because of the substantial increase in the number of

tie-bids. This not only seemed to indicate an increase in price rigidity, but

occasioned no small amount of critical comment.

Some of these industries showed a high degree of price uniformity prior to the

code anyway, so that the code only reinforced a tendency already present, as in

the surgical dressings, cement, mica, and compressed-air industries. On the

issuance of the order not only were the precode conditions restored but sometimes

even greater bid differentiation was brought about. For example, the tie-bids

and tie-low-bid percentages for surgical dressings were 83 and 14, respectively,

in the precode period and 85 and 15 in the post-order period compared to 100

percent and 62 percent under the code. On the other hand, bid uniformity of

cement, compressed air, and chain manufacturing was definitely lowered com

pared to precode conditions. However, quoted cement prices have stabilized

at approximately the 1929 level.

The bituminous coal code provides that prices were to be fixed by regional

market agencies with the approval of the Administrator. Precode tie-bid con-

ditions have been substantially restored. Tie-bids were 42 percent, 98 percent,

and 43 percent for the three periods respectively. Tie-low-bids were 2 percent,

48 percent, and 7 percent. Yet quoted prices were higher than in the first half of

1934.

Those industries had zero percentages for uniform bids prior to the code,

attained a large percentage of tie-bids for a short period under the code and have

relapsed subsequent to the order. Such industries are cork, steel wool, shovel,

dragline and crane, laundry and dry cleaning, machinery and valve fittings.

Prices to public purchasers.â€”We turn now to a wholly different matter, namely,

Were prices to public purchasers advanced? Upon this question the evidence so

far collected is extremely fragmentary but illuminating. In charts I to V are

shown prices on identical items bought by two public purchasing offices, and the

percent of identify of prices at the bid openings at which these prices plotted

represent the figure of the successful bidder. Particularly interesting is the

contrast afforded by the case of brass union purchases for the city of Philadelphia

(chart V). The sharp break in price at the December 1934, bid opening was

accompanied by the complete absence of identical bids on this product. In

general the charts show the line and the height of the bars rising and falling

together, pointing to a measure of association at least between tie bids and higher

prices. Both may have been joint results of a common cause.

Something of this nature is indicated in table A which in its three segments

show the trend toward uniformity of prices by the shifting of the tally marks

downward and to the left around the line which indicates perfect uniformity;

that is, one in which no matter how many bidders were present they would all

make the same bid. Nothing brings out more clearly the fact that Executive

Order 6767 failed to make the slightest impression upon the seemingly irresistible

trend toward uniformity of prices and bids in the iron and steel industry.

In conclusion, the painstaking attention of the reader is earnestly solicited for

the 12 tables and the booklet of charts which are attached as appendixes to this

chapter. The tables present for each of the codes the experience of public

purchasing agents in the Federal, State, and local Governments. Note that in

general the code periods show a distinct rise not only in the percent of tie bids
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but also in the percent of tie bids that were low bids. Note that this seems to

hold equally well for codes that do not provide for open-price filing as for those

that do. The conclusion is striking, suggesting that the knowledge that the anti-

trust laws were svispended was acted upon by business generally, whether under

codes or not under codes. Note also the extraordinary increase in the price of
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building materials, a matter of peculiar importance to the Public Works Adminis-

tration and the Federal Housing Administration. From all the foregoing, the

conclusion seems hard to escape that the order had but slight eff ect. * * *

By way of summary, so far as the manufacturers and distributors are con-

cerned, the evidence indicates strongly that Executive Order 6767 has in no case

brought a threat of destructive price cutting, nor has it led to the suspension of

open-price provisions in the codes, nor has it resulted in sales below cost. It has

in short been ignored or disregarded. The tide of business stabilization or ration-

alization given an impetus by lifting the threat of the antitrust laws has in

overpowering fashion gone on its way counteracting, without itself being even

appreciably retarded by the small amount of competition provided for in

Executive Order 6767.

(Excerpts from the report of the Brookings Institution on the

National Recovery Administration are as follows:)

The Brookings Institution,

Washington, D. C, April 15, 19S5.

Hon. Pat Harrison,

Senate Office Building, Washington, D. C.

My Dear Senator Harrison: At your request I am sending you and the

members of the Finance Committee page proof of the general study of the Nation-

al Recovery Administration, which the Brookings Institution has been carrying

on under my direction. It is unnecessary, I am sure, to indicate that this, like

all of our studies, is a detached and objective investigation made without reference

to any private or political interest. During the course of the study, which has

been in process since the inauguration of the National Recovery Administration,

four of the authors have had the opportunity to be parts of the Recovery Admin-

istration and to learn of its operations at first hand.

As this is page proof, minor errors may not have been corrected and cross-

references have not been put in. At the end of each major part of this book

you will find a chapter of conclusions.

Respectfully,

Leverett S. Lyon,

Executive Vice President.

The Brookings Institution,

Washington, D. C, April 17, 1936.

My Dear Senator Harrison: Herewith is a mimeographed copy of a final

chapter to be attached to the page proof on the National Recovery Administra-

tion, which I sent to you yesterday.

Respectfully,

Leverett S. Lyon,

Executive Vice President.

(Subsequently the following letter was received from Mr. Lyon, of

the Brookings Institution:)

The Brookings Institution,

Washington, D. C, April 19, 1935.

My Dear Mr. Johnston: The following statement of responsibility as among

the several authors of our study on the National Recovery Administration will

appear in the published volume and should be noted in connection with the page

proof which I sent you a day or two ago.

"The general relationship of responsibility as among the authors should also

be specially noted. The volume has been planned as a unified study to cover

various major aspects of the Recovery Administration. This has affected the

work of each author in that each section has been planned and handled in a way

to avoid unnecessary overlapping and duplication of others. Moreover, as the

various authors have been associated as a group and as the subject matter of the

book has been of more or less continuous discussion, it would be impossible to

allocate in accurate detail credit for every idea or item of evidence which appears.
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Part VI. The National Recovery Administration as a Recovery Measure

XXXI. The criteria of recovery.

XXXII. The National Recovery Administration purchasing-power theory.

XXXIII. Wage rates and prices under the National Recovery Administration.

XXXIV. Prices and purchasing power.
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XXXV. The National Recovery Administration and the durable goods

industries.

XXXVI. The National Recovery Administration and employment.

XXXVII. The National Recovery Administration and employee income.

XXXVIII. The National Recovery Administration and property income.

XXXIX. Conclusions.

Part VII. Concluding Observations

(Chapter to be written)

Appendixes

A. Title I of National Industrial Recovery Act.

B. The labor provisions in the President's Reemployment Agreement.

C. Statistical methods referred to in part VI.

D. last of codes.

*******

PART 11. ADMINISTRATIVE ORGANIZATION AND PROCEDURE

*******

Chapter V. The Code-Making Process

*******

Of these various incentives, the second was no doubt the strongest and most

accountable for the large number of code applications. The early flood was based

on hope alone. Soon, however, favorable harbingers began to arrive. The

first code provided for indirect control of production through limitation of ma-

chine hours, and the second prohibited selling below cost. On August 15 the

electrical manufacturing code was approved. It contained a fully developed

open-price reporting provision. And finally on August 19, the approval of the

Iron and Steel Code and the Lumber and Timber Products Codes sent business

hopes soaring. The former contained elaborate price-reporting, merchandising,

and minimum price protection provisions. The latter contained a forthright

system of price fixing, and provisions for the control of production, including

allocation. The promise of constructive relief from the antitrust laws was

proving no mirage.

*******

SUMMARY

Viewed in its entirety the code-making process as it was actually conducted

presents a series of striking contrasts with the formalized statement of the

conflict of forces out of which "truth and composition" were expected to emerge.

The early formal picture was one of a small number of highly competent and

impartial officials, conducting a series of orderly conferences and hearings, during

which a group seeking to cooperate in the drive for reemployment presented basic

proposals for the consideration of the National Recovery Administration. In

order to guarantee unbiased treatment of the proposals and to protect the interests

of other affected parties, proposals of the applicant group were to be exposed to

the test of public hearing and to the partisan attack of the accredited representa-

tives of three equally well implemented groups. Since the constituency of each of

these groups covered the entire range of industrial, labor, and consumer interests,

the applicant's proposals were in effect to be subjected to the ultimate test of

conformity with the public interest. By such alchemy the deputy was to forge

a document which would operate equitably upon all interests concerned. That

it constituted an equitable arrangement for the groups immediately subject to

its provisions would be attested by the fact that a group "truly representative"

of the trade or industrial operations concerned had assented to its provisions.

That it was a document which would not be detrimental to the public welfare

would be adequately attested by the approval of the President, or his agent, the

Recovery Administrator, acting as guardians of the public interest.
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The real picture was one of numerous officials, ranging the entire scale in

individual competence and motives, struggling under pressure of time to secure,

by whatever method available, some common ground for agreement among a

number of contending groups. In this confused struggle the deputy sometimes

lost his identity as an impartial referee and appeared as an active participant in
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the controversy, lending support first to one group and then to another accord-

ing to his own conception of desirable economic and social controls, or his notions

of how to facilitate progress on the code. The nice alinement between advisory

groups and their stated functions suffered strange distortions. By reason of

circumstances their advisory functions were forced into bargaining patterns.

As a result, the theoretical parity of their advisory opinion was destroyed, for

one of the groups was strongly organized to operate as a pressure group, the

second mildy so, and the third not at all. In order to function at all, the latter,

the consumers' group, was compelled to adopt a method which was alien to the

entire N. R. A. scheme.

Commonly, the code scene disclosed two active and distinguishable contenders

in the drafting of labor provisions The code committee and the labor group.

The bulk of the former was somewhat enhanced by the shadowy embodiment of

the industrial advisory group, though this board at times was an influence in

restraining rather than promoting the attitude of code committees.

In the making of trade-practice provisions the lines of conflict were less clearly

drawn. Frequently the controversies within the code committee itself were the

hardest to resolve. But there were continuing seeds of conflict in those price-

control and other restrictive provisions which the consumers' advisory group

opposed in principle. While the "consumers' interest" was a somewhat formless

shadow, the deputy administrator was subject to some inhibitions imposed by

the vague N. R. A. policy against granting direct powers of administrative

direction in matters of price and production control. Other inhibitions arose

from questions of legality.

A good deal of the time spent upon the negotiations of such provisions there-

fore was taken up with bargaining upon the details of formulas, rather than with

the more direct form of bargaining which was possible on wages and hours.

Throughout the whole process the deputy's actions were notably dictated by

the desire to bring the negotiations to an early end. For many codes, especially

smaller ones, the negotiations could be much foreshortened by the application of

formulas established by precedent. But for many others, extended and at times

bitterly controversial negotiations were required.

As code making extended to include hundreds of separate groups, it became im-

possible for the Administrator to exercise his separable function as "protector of

the public interest." He was forced to depend more and more upon the judg-

ment of his agents and subagents that specific code provisions would not operate

contrary to the public welfare. The structure of each code had become so intri-

cate and the codes had become so numerous, that only these agents and the par-

ticipant groups had any comprehension of the potential effects of given codes

upon the public welfare. But each agent was operating largely independently

of the others, and without any specific standards by which to gage the public

interest.

*******

Chapter IX. The N. R. A. and Code Administration

*******

* * * Whatever the services of prompt justice in discouraging crime, the

customary theory of justice does not permit legal officers to overlook the offenses

of known willful violators of law. This is exactly what has been done under

N. R. A. compliance machinery. The outcome is a system of "selective justice"1

under which a few violators are selected to be made examples of, with no pretense

of prosecuting other cases of similar nature. But even this system has not been

sufficiently manned to establish "the fear of God."

A related weakness has been the hesitation to litigate certain kinds of cases.

This is especially true of cases under the local trade and service codes, many of

which represent a very low degree of compliance. In approving such codes the-

National Recovery Administration failed to keep code jurisdiction within reason-

ably well established concepts of interstate commerce (or at least within a reason-

'This happy phrase Is used with the consent of the lawyer who Invented it, and who claims no pro

prietary rights.
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able estimate of juristic flexibility). The fact that the bulk of operations covered

by many codes can only by the most strained interpretation be claimed either

to be in or affecting interstate commerce has led to a marked timidity on the

part of National Recovery Administration enforcement officials in pressing

court cases dealing with these operations. This timidity is even more marked
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in the case of the Department of Justice attorneys who are legally responsible

for the conducting of court cases. Chronic violators have operated with im-

punity to the disadvantage of complying competitors. Prestige both of Na-

tional Recovery Administration and of code authorities has of course suffered

in consequence.

*******

CONCLUSION

The situation which now faces the National Recovery Administration as an

enforcement and supervisory body may be concisely stated. The range and

volume of its duties go far beyond what was anticipated. It cannot with even

moderate adequacy discharge its responsibilities for compliance. Nor can it

discharge its responsibility for supervising the administration of codes by their

own administrative agencies. Its present administrative machinery is already

jammed by the mass of detailed problems which converge upon the higher

officials from the rim of the administrative wheel. Yet to discharge its duties,

additions to the machinery of startling magnitude would be required. A decision

to retain the National Recovery Administration with approximately its present

coverage and range of duties entails one of two alternatives; either the flagrantly

ineffective administration of a body of law, or the creation of an army of Federal

inspectors and officials under a decentralized system of executive organization.

These are unpleasant alternatives, and imply the judgment that on strictly

administrative grounds, divorced from the policy considerations to be considered

at length in later portions of this book, the National Recovery Administration

ought not to continue to be what it now is.

The dark picture of the prospects of code administration is believed not to

misinterpret the state of the facts. It does not perhaps give sufficient credit for

sincere and able efforts at code administration, wherefrom more encouragement

might have been lent to those who think the principle of collective action to be

the proper foundation of a new national economic policy. Nevertheless the

existing situation represents an outcome of code operation" other than was ever

intended by anyone. Quite regardless, therefore, of anyone's interest in code

operations or his bias on matters of economic organization, the administrative

difficulties are necessarily high on the current agenda of discussion concerning

the future of the National Recovery Administration. Their character is not in

the least changed by anyone's interest in the outcome.

In the following chapter attention is given to the question whether the Na-

tional Recovery Administration has inherent in it the ability to reform its own

administrative weaknesses. Clearly one's judgments concerning such weak-

nesses must be softened if it can be shown that they are merely the defects of

haste which over a period of time can be eliminated. The next chapter should

be read as a body of summary conclusions applicable to the whole preceding

group of chapters which make up part II of this-book. In writing this body of

conclusions, it has been impossible to escape overstepping the boundary of strictly

administrative considerations, since the latter are so organically related to the

body of code rules which make up the subject matter of administrative action.

*******

Chapter X. Summary and Conclusion

*******

1. It is much to be desired in connection with congressional delegation of

power that the specific objectives of the law be stated in unambiguous terms,

and that the standards of judgment and measurement to be used by the ad-

ministrative agency in pursuing the objectives be stated in as definite terms as

possible. Undoubtedly, difficulties are involved in the definition of objectives

and the establishment of standards which will serve as real administrative

governors and guides. On the other hand, if a reasonably restricted definition of

legislative intent cannot be written into a law, it is doubtful whether the public

interest will be secured by chancing the varying interpretations which are likely

to be placed upon it under executive direction.
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2. In the degree that, under the regulatory scheme undertaken, the standards

of measurement are largely subjective and considerable discretion must be placed

with the designated agency, it becomes important that the legislature, if it is not

completely to abdicate its function, establish an administrative organization cap-

able of maintaining continuity of policy and method. (This logically follows since
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the basic rights of individuals subject to the provisions of a law are determined in

large measure by the specific rulings of the designated agency rather than by the

original action of the legislature. The activities of this agency therefore become,

in effect, legislative rather than administrative.) With respect to both the

points mentioned, Congress failed in the proper performance of its legislative

duty when passing the National Industrial Recovery Act.

3. The superior authority for such an organization as the National Recovery

Administration needs to be a board rather than an individual, and impartial

rather than representative. Members need to be appointed for a stated period

and to be removable only for cause. Its primary responsibility should be that

of promulgating and supervising the execution of administrative (as distinguished

from general) policy. Given functions of the sort stated, it would appear to be

axiomatic that they cannot be performed properly by a representative board

engaged in continuous bargaining and playing for group advantage. Whatever

its character, such a board can only be expected to function in a reasonably effec-

tive manner when, in terms of objectives and standards, it is properly instructed

concerning the character of its. functions, something that has never been done for

the responsible officers of the National Recovery Administration.

4. Since Congress has chosen to create, or to delegate the power to create a

multiplicity of agencies which, by virtue of indeterminate definition of powers

and duties can be operated at cross purposes, there is no alternative to the estab-

lishment of an executive coordinating agency. Granting this necessity, the func-

tions of such an agency need to be defined and limited. It should, for example, have

no power, such as the Industrial Emergency Committee now has, to promulgate

policy affecting any single agency, nor the power to veto the administrative

policies and acts of any given commission or board except upon definite showing

that they are at cross purposes with acts and policies of other agencies regarded

as having prior importance in the circumstances.

The fundamental purpose of coordination is the elimination of inconsistencies

and the promotion of united action toward definite objectives. Given proper

legislative determination of general policies, the necessities are reduced to coordi-

nating the lower orders of administrative discretion. In the absence of such

determination with respect to the National Recovery Administration either by

Congress or by the President, the task of coordinating the work of the National

Recovery Administration with that of other governmental agencies is quite

hopeless. The primary necessity is therefore not coordination, but clarification

of purpose.

It is not to be supposed that a mere meeting of the formal administrative

criteria just mentioned guarantees appropriate action in the public interest.

Objectives, however clearly stated, may be unwise. Forms of organization and

procedure, however technically sound, may miscarry through defects in the

human element. But to ignore the dictates of experience in such matters is

merely to compound the probabilities of unwise action.

Should Congress continue the powers delegated under the National Industrial

Recovery Act without essential clarification of objectives and standards or pre-

scription of organization and procedure, it is problematical whether any improve-

ment in the quality of administrative action may be expected to occur. Certainly

experience has demonstrated to the National Recovery Administration that the

delegation of general policy-making functions to the executive arm in no way

diminishes the necessity for performing them. But this is merely posterior en-

lightenment coming from past errors. Whether this new wisdom can be used

effectively is another matter.

The difficulty is that the National Recovery Administration is almost wholly

occupied with the attempt to administer the province of action which it has

created. The primary present requirement on the side of policy is, however, to

determine whether it should continue, and if so, to what end and in what form.

The inertia of forward motion on the track of administrative action is antipathetic

to the appropriate action on matters of policy determination. The National

Recovery Administration in its present form is distinctly unfitted for the per-

formance of this function.

Whatever body falls heir to the present empire of the National Recovery

Administration will find itself in continuous difficulties for all the various reasons

that have been displayed in the preceding chapters. If it were not assumed that
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the National Recovery Administration was to be reformed, it would be rather

foolish to discuss matters of administrative organization. Assuming the intention

to reform, importance attaches to such matters. No more delicate task could be

assigned to any group of men than the processes of disentanglement, partial dis-

mantling, salvaging, adjustment, and constructive effort through which it might
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be attempted to put the National Recovery Administration. Should the present

delegated legislative and judicial functions continue to be commingled in the

persons of administrative officers who have not time even for the proper dis-

charge of their executive duties, the continuance of the principle of muddle is

predictable for the future as evidence of it is observable in the past. As the

National Recovery Administration "acted" itself into an indiscriminate recon-

struction of the control of American industry without ever making any rational

and deliberate choice to do so, it may equally "act" itself into a further series

of unpremeditated consequences.

As a case study in administrative law the National Recovery Act appears

destined to become a classic. As a phenomenon, it offers strong confirmation of

the traditional prejudice against extensive delegation of legislative power to the

executive arm of the Government. The necessity for some degree of such dele-

gation being, however, admitted, the peculiar warning is against following a

principle of "action" unlimited by rational ("academic") analysis of processes,

clear definition of objectives, careful selection of procedures, and in general the

appeal to experience.

Were it necessary to judge the National Recovery Act purely on the basis of

its merits as an administrative system, it would be marked for the most radical

metamorphosis of form. The future of the National Recovery Act is not, however,

to be blocked out entirely on the basis of an administrative study. The future

of the body of substantive law which it has erected is at issue in any such dis-

cussion. Form, content, and processes become intertwined, and final judgments

must represent a distillation of conviction from the whole complex.

*******

Chapter XXII. Range and Character of Regulations

*******

trade practice regulations in national recovery administration codes

with approximate percentage of codes containing each

/. Requirements

Percent

Practices tending to effect minimum price 79

Uniform methods of cost finding 72

Open prices 59

Specified discount and credit terms 43

Specified standards for industry products or services 38

Specified transportation terms 27

Standard forms or terms of contracts *2

Specified forms or terms of, or conditions surrounding the making of, bids

and quotations jj*

Classification of customers j*

Specified forms of arbitration J3

Limitation of machine and plant hours l*

Specified terms for Government purchases

Control of capacity T J

Charge for supplying of specified nonindustry products or services 1

Specified classifications or descriptions of industry products 3

Filing of sealed bids *

Specified production quotas 2

Charge for estimating 1

Control of inventory'

Specified hours of business 1

Specified invoice forms *

*******

Chapter XXIII. Transfer of Power Over Prices

TRANSFER OF POWER OVER PRICES

The transfer of power over the determination of prices which the National

Recovery Administration has effected takes a number of clearly distinguishable
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forms. For purposes of convenient discussion these forms may be considered

under the following headings: (1) Minimum price determination; (2) cost pro-

tection; (3) loss leaders; (4) destructive price cutting and emergency price fixing;

and (5) waiting periods in open-price systems. The various types of code pro-

visions by which such transfer of power has been brought about and the numerical
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frequency of each are set forth in the table on pages 580-583.

MINIMUM PRICE DETERMINATION

The most extreme form of transfer of power over the determination, of prices

which has been brought about by the National Recovery Act is found in those

cases in which it has authorized something approximating a complete license to

fix minimum prices.1

Such grants of power are made where an industrial group, through the code

authority, is given the power to determine prices at which individual members of

the group shall sell, without there being established any criteria of guidance or

with criteria so vague that they are ineffective.

Examples of such grants of power are found in provisions which authorize the

code authority to initiate price control, limited only by the requirement that

minimum prices shall equal "the lowest reasonable cost of production", or be

"fair and reasonable", or equal the cost of the "lowest cost representative firm."

Under these various headings there are reported some 38 codes. (See the table

on p. 580.) Twelve of these thirty-eight are reported as representing "power

given to code authority with or without approval of the National Recovery Admin-

istration to establish at any time minimum prices, no cost basis being provided."

Such transfers of power may be illustrated by the provision from the Bituminous

Coal Code.

"The selling of coal under a fair market price (necessary to carry out the pur-

poses of the National Industrial Recovery Act, to pay the minimum rates herein

established, and to furnish employment for labor) is hereby declared to be an

unfair competitive practice and in violation of this code * * *.

"The fair market prices of coal of any grade and character * * * shall beâ€”

* * * the minimum prices * * * which may be established * * *

by a marketing agency or by marketing agencies * * * (or)

* * * where no such marketing agency exists * * * by the respec-

tive code authorities * * *.

*******

"The term 'marketing agency' or 'agency' * * * shall include any trade

association of coal producers complying with the requirements of a marketing

agency and exercising the functions thereof." J

There are a number of codes which grant a similar degree of price-fixing power

to code authorities by permitting them to reject prices filed in an open-price

system on the grounds that such prices would promote "unfair competition",

without any criteria being set forth in the code as to what constitutes "unfair

competition ".*

(Tabulations on "Analysis of provisions relative to minimum prices and costs

methods" appears in General Johnson's testimony.)

It appears that such grants of power go far toward granting, if they do not

actually grant, legal sanction to the representatives of an industry to utilize

their own judgment as to what is the most desirable price. Without the forces

of competition being operative and without legal criteria by which they must be

guided, groups with such grants of power are in a position to establish monopoly

prices.

Such grants of power over prices, to industrial groups, are without precedent

in American life. Some of those who, within the National Recovery Adminis-

tration and without, have argued for such grants to industrial groirps have made

much of the point that control over prices, prior to the National Recovery Act,

was held by certain groups. While it is presumably true that such examples

exist, the industries with such power held it without authority and only in oppo-

sition to law. It has been the theory of American economic organization, ex-

pressed in the antitrust laws and in the long series of court decisions interpreting

'It would seem hardly necessary to explain that, for all practical purposes, the power to fix a minimum

price is in effect the power to fix price. Yet inasmuch as there has been, even within the National Recovery

Administration itself, some confusion on the point, the fact should be stated. Obviously even monopoly

groups do not object if members offer products at higher than the fixed minimum.

'Art. VI, sees. 1 and 2.

> These may be illustrated by the original Iron and Steel Code and by the Paper and Pulp Code. In

the amended Iron and Steel Code provision was omitted.
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them, that where industrial groups have secured such power the public interest

requires that it be destroyed or completely supervised by some Government

body. It is unprecedented to grant such powers to industrial groups with the

sanction of law and the support of Government agencies of enforcement.

A second type of transfer of power over price determination to industrial groups
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places certain limitations upon the exercise of these powers. Transfers of this

sort may be illustrated by those codes which provide that no individual may sell

below the average industry cost as determined by the code authority. As is

shown in the table on page 580, there are some five codes granting industries power

to determine minimum prices with these limitations. Article III, section 3 (b)

of the Lime Code offers an illustration of such a grant.

"Each district control committee shall determine within its own district

* * * the weighted average cost of each industry product manufactured in

such district. * * *

"After such average cost of each industry product is so determined for any

district, no manufacturer in the industry shall sell any such industry product for

delivery in such district at less than such average cost, plus basing rail freight

**

Even in this type of provision there is no small degree of discretion permitted

the code authority. The method of determining cost and the method of arriving

at the weighted average not being clearly defined in the code, the door was

opened wide for administrative judgment.

COST PROTECTION

A less extreme, but far more frequent, transfer of power over prices is that

achieved by prohibiting sales below individual cost, commonly known as "cost

protection. There are reported 352 codes containing such provisions. (See p.

580.) Important among the industries having such cost protection are canning;

carpet and rug manufacturing; men's clothing; hosiery; cemeut; glass container;

furniture manufacturing; salt producing; paint, varnish, and lacquer manufactur-

ing; rubber manufacturing; plumbing fixtures; electrical manufacturing; farm

equipment; structural steel and iron fabricating; and trucking.

To understand how no-sales-below-individual-cost provisions transfer power to

determine prices, it is necessary to see that the decision as to what is an individual's

cost has been transferred to a group. This is typically done by requiring that

each individual include in his costs such elements as are specified in a uniform

system of cost finding. All codes which forbid sales below individual cost provide

that there shall be drawn up by the code authority a system of cost finding which

shall become effective, usually upon approval by the administrator. Of the more

than 350 codes providing for their establishment, accounting systems had by

January 9, 1935, been approved for only 39.' At a public hearing held on this

date the director of the Research and Planning Division of the National Recovery

Administration stated that accounting systems had been submitted for some 230

other industries, but had not received administrative approval. The reason for

this withholding of approval is clearly related to a significant dilemma which

developed as a result of a division between declared policy and earlier practice in

the spring and summer of 1934. This dilemma is discussed in chapter XXIX.

There are a number of instances in which the no-selling-below-individual-cost

provisions are implemented within the code provisions themselves. There are

87 codes having provisions in which at least some of the required cost elements

are specifically stated. (See the table on p. 580.) In addition, there are some 23

codes which incorporate existing cost systems into codes by reference. These

are typically systems of long standing in use by trade associations.

While technically provisions for no sales below individual cost which do not

themselves define cost are inoperative until an implementing cost-accounting

system has been approved, there is evidence that code authorities exercise no

little influence over price in the period during which cost systems are being

designed. To the extent that code authorities desire to exercise such unauthor-

* Prices and Price Provisions in Codes, National Recovery Administration, Jan. 9,1935, reported these 39

Industries to be: Retail lumber, lumber products, building materials and building specialties trade; fertilizer;

macaroni; hardwood distillation; fishing tackle; coffee; boiler manufacturing; malleable iron; cement; canvas

goods; hosiery; limestone; washing and ironing machine; gas appliances and apparatus; tile contracting divi-

sion of construction; ready-made furniture slip covers; Are-extinguishing appliance manufacturing; motor

fire apparatus manufacturing; punch-board manufacturing; California sardine processes; silverware manu-

facturing; smoking-pipe manufacturing; furniture manufacturing; cigar container; gray iron foundry; drop

forging; merchandise warehousing; novelty curtain, draperies, bedspreads, and novelty pillows; paper dis-

tributing; rubber manufacturing; plumbing fixtures, automatio sprinkler; wood heel; trucking; throwing,

screw machine products; luggage and fancy leather goods; earthenware; builders' supplies.
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ized powers, they are aided by the fact that members of industries are by no

means always clear as to the meaning of the cost provisions or of the extent of the

code authority's power, and are unwilling to meet the expense and discomforts

of making a test. Furthermore, such unauthorized powers sometimes are exer-

cised to influence prices even after the accounting systems are approved. It is,
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of course, without doubt impossible even for Government authorities to measure

or assess with accuracy the exact extent of the improper exercise of such power

but it occurs frequently and in some cases the methods employed are strongly

coercive.

In a certain industry having a no-sale-below-individual-cost provision in its

code, the small size of the units concerned, the untrained character of the owning

and managing personnel, and additional reasons, made it impossible effectively to

use a cost system. The code authority drew up a schedule of costs in terms of

dollars which was circulated to the industry with the statement that any member

of the industry who sold below this schedule would be challenged as having sold

below his individual costs. While under the conditions such action may have

been necessary if the provision was to be administered, it is obvious that when

so administered a no-selling-below-individual-cost provision becomes in effect

direct price fixing.

Such unauthorized use of power has been strongly supported by the general

ideology surrounding the recovery program. It is a matter of common discus-

sion among those familiar with the processes of making and enforcing codes that

industry members believe that the Administration desired "to get prices up."

With this general belief as a background, every suggestion by the code authority

to the effect that the code required prices to be held at a certain point, or to be

increased, could be made an appeal to "patriotism." Belief that the Administra-

tion wanted prices "stabilized was even at times made a basis for threats.

In some instances it was not necessary for the code authority to go beyond its

authorized powers in making effective a no-sales-below-individual-cost provision

prior to the approval of the system of cost finding. The structural clay-products

code, for example, provides that:

"During the period between the effective date of this code and the application

of the cost provisions provided * * * each regional committee * * *

may * * * after a survey of the estimated cost, both direct and indirect, of

the reasonably efficient plants * * * recommend * * * an allowable

cost. * * * Upon approval by the code authority * * * no member of

the industry shall sell * * * any * * * product below its allowable

cost. * * *"Â«

It is highly probable that in every instance in which the National Recovery

Administration guaranteed cost protection to industries it was expected that

such protection would bring about a price higher than the competitive price.

It is needless to say, therefore, that it is in effect price fixing.

Unless the cost systems, the use of which was required of individuals, included

elements of cost that were not being earned, there would be no demand on the

part of industries for sucli provisions. The precise extent to which no-sales-

below-individual-cost provisions bring prices above competitive prices depends

in part upon the elements included in costs. In part it depends upon the extent

of use of unauthorized powers by the code authority.

An analysis of the first 16 accounting systems approved indicates that in each

cost system elements of "cost" specified include not only all direct labor and

material costs, but a large proportion of indirect manufacturing expenses and

administrative and selling expenses. Such an analysis bIiowb that the following

types of elements have been included in approved cost systems.8

Raw material (actual shrinkage).

Direct labor.

Fuel and power.

Depreciation on utilized buildings and equipment.

Maintenance and repairs (ordinary only).

Indirect labor.

Office and administration salaries.

Light and heat.

â€¢ Art. VI (e): This amounts to an identification of "no selling below individual cost" with some form of

uniform minimum prices, in the thinking of the code-makers. There are reported 49 codes having "pre-

liminary" rules established with or without approval of National Recovery Administration to apply

prior to the approval of methods. See table on p. 682-83.

Â»The entire list did not occur in any single industry but is rather a composite of elements gathered from

16 approved systems.
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of a lower cost competitor. As the phrase went in National Recovery Adminis-

tration discussions, the higher cost producers are permitted "to sell down to meet

competition." This may be illustrated by the provision from the furniture man-

ufacturing code (art. VII, sec. 1), which provides that no furniture manufacturer

shall sell at a priceâ€”
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"That will result in the customer paying for such products less than their cost

to the furniture manufacturer, except:

"(a) To meet existing competition of lower-cost producers on products of the

same or equivalent design, character, quality, or specifications."

Quite aside from the obvious difficulty, if not total impracticability, of deter-

mining equivalence of design, character, quality, and specification of goods sold

in everyday market transactions, permission "to sell down to meet competition"

does not solve the problem. The products of many industries are not standard-

ized and fungible.

In these industries products of practically identical physical characteristics

often have varying degrees of buyer acceptance. Accepted products, accepted

perhaps because of brands and advertising, and less accepted products, even

though physically identical, are sold side by side but at different prices. It is

the existence of the price differentials that makes it possible for the producers of

less well-accepted products to remain in competition with the producers of the

widely accepted products. But if the producer of the accepted product chooses

to sell down to the price of the unaccepted product when the producer of the

unaccepted product is selling at the "price floor" established by the no-selling-

bclow-individual-cost provisions, the latter is doomed even if he is permitted to

meet competition. He lias, truly enough, a price floor below which he may not

go, and the producer of the accepted products by lowering his prices can crush

him upon this price floor.

This analysis has application to an intensely practical problem in the making

of codes. This is the problem of price differentials. Any form of price-fixing,

be it minimum price determination or cost protection, opens the probability of

destroying the competitive position of individuals marketing a less well-accepted

product. It is frequently answered to this point that less well-accepted products

are "gyp", substandard, or otherwise improper to offer on the market. Such a

statement, of course, only raises a new issue. If this means merely that there

is a difference in quality, there are no social grounds on which such products

should be eliminated from the market. The National Recovery Administration

could properly work in the direction of enabling buyers to distinguish between

the relative physical qualities of products offered them, but there is no practical

fact better known to business men than that products with no significant physical

differences sell at different prices. If it is true that the product is unsanitary or

otherwise injurious, it is proper to eliminate it; but there is no point in attempting

it by such indirect or cumbersome means as no-sales-below-cost provisions, which

may eliminate competition which is socially desirable.

A second question of the most intensely practical character is involved in price

fixing either by minimum price determination or cost protection. In National

Recovery Administration discussions of price fixing the point has frequently been

urged that the public interest cannot be harmed if individuals are forbidden only

from selling below their own costs and if members of an industry are permitted

to sell down to meet competition. It is pointed out that by such regulations the

individual is not prohibited from selling below the point at which he would desire

to sell if he knew what he was doing, unless he was doing so to secure a monopoly

position.

It is a well-known business fact, however, that there are conditions in which

businessmen find it profitable for a time to sell below their costsâ€”even their

direct costsâ€”even though they have no hope of thereby attaining a monopoly

position. During periods of depression, for example, nothing is more common

than businessmen selling below costs "to stay in the business picture." Far

from hoping to attain a monopoly, they hope merely to stay alive. To do this

they must retain their market connections with a view to a better day. When a

business man thus finances himself through a period of loss he is doing in effect

the same thing as he does during a period in which he is promoting and initiating

a new enterprise. During such periods he is more or less continuously engaged

in selling below cost. Accountants customarily capitalize such losses in the form

of organization expenses.

Sales below cost, moreover, are a commonplace whenever a new product is

introduced or a new market territory is entered. It is clear that in all of these

cases there is no lack of understanding on the part of the business man of what he

is doing. Indeed, it is a part of his deliberate sales strategy. It is equally clear
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that monopoly is no necessary sequence to such actions. They are the ordinary

tools used to secure a "share of the business."

A further serious fault in cost-protection provisions, even when they allow

selling down to meet competition, is to be observed. Such provisions may result

in the creation of unprecedented power for certain industrial groups or for certain
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individuals within industrial groups. If these lower-cost members do not choose

to sell below the costs of higher-cost members of the industry, those with higher

costs are powerless to initiate price reductions. This situation is completely

stultifying to action by higher-cost members of the industry who may be con-

sidering a reduction of price with a view to increasing production and its con-

sequent possibilities of increasing total profits through a reduction of overhead

cost per unit. It follows that this power in the hands of the lower-cost producers

may constitute a degree of monopoly position.

A cost-protection provision gives a code authority power similar to the power

to fix minimum prices. This is because, by determining the elements of cost to

be utilized in connection with such a provision, it is in effect establishing a mini-

mum price. In either case it is in a position to prevent the individual business

man from charging such prices as he wishes.

The difference between the two grants of power is entirely a matter of degree.

A code authority specifying elements of cost in connection with a no-selling-below-

individual-cost provision finds its authorized power over price determination

limited by the costs of the lowest cost producer.9

On the other hand, the code authority fixing a minimum price is sometimes in

a position to specify a higher price. This is the case, for example, if the cost base

is set by some such phrase as "weighted average cost", "modal cost", "fair and

reasonable cost", "lowest reasonable cost", or "prices that do not promote

unfair competition." Such tests make it possible to fix a higher minimum price

than do no-sales-below-individual-cost provisions. The cost basis implied by any

of these phrases is, therefore, a greater subtraction from the power of individuals

and a greater addition to the powers of industrial groups over price determination

than is a provision for no sales below individual cost.

Yet this difference should not be exaggerated. In some instances the elements

of cost specified in cost protection provisions are of such character that they fail

to allow for actual variations in individual costs. This occurs in two general

ways: First, through the specification of a cost formula in the form of prime cost,

or some other base that varies relatively little between producers within an

industry, plus a uniform percentage mark-up. Illustrations of this are furnished

by the code for the crushed stone, sand and gravel, and slag industry, and the

code for waterproofing, dampproofing, caulking compounds, and concrete

floor treatments manufacturing industry.'

The second way in which no-sales-below-individual-cost provisions may be so

framed as not to give full allowance to individual variations in cost iB through the

inclusion in costs of a uniform mark-up in terms of dollars, again on a base that

varies little between the various units of an industry. This is illustrated by the

1 It has already been pointed out that code authorities sometimes secure unauthorized powers.

'Art. VII, sec. 2 (d) of the Crushed Stone, Sand and Gravel and Slag Code requires that no producer

tell below prime plant cost plus 10 percent. Prime plant cost is defined as including all items of cost exclu-

sive of return on capital invested, interest on borrowed capital, depreciation, depletion, administration,

selling costs, and reserves.

Art. VII (2) ot the waterproofing, dampproofing, caulking compounds, and concrete floor treatment)

manufacturing code permits on sale below "allowable cost" denned as materials costs, cost of containers,

and cost of processing plus a reasonable percentage of these 3 as determined by the code authority.

In such cases the items in which individual variations in cost can occur, if the specified formula is em-

ployed, are these elements of cost in which typically there is the least variation between individual firms.

The result is that "no selling below individual cost" when so defined reduces the opportunity to express

individual differences in cost. Under these circumstances a great degree of power over price determination

is transferred to the code authority. Furthermore, the specification of some items of cost as uniformly a

percentage of other cost elements indicates that "actual" cost Is not to be the basis for the determination

of prices. It thereby removes another important limitation of the code authority's power implied in the

no-selling-bclow-individual-cost provision. To be more specific, code authorities under this Interpreta-

tion-of "individual cost" are not limited in their powers over price determination cither by "Individual

variations" or by "actual costs."

There are a number of instances in which the code provisions themselves do not reveal the full extent

to which this sort of development is taking place This occurs where the cost systems which the codes

authorize, but which arc not themselves outlined in detail in the codes, contain cost specifications similar

to those indicated above.
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structural clay-products industry.10 The effective grant of power given to code

authorities when they are enabled to specify a uniform mark-up in defining

"cost" in connection with no-sales-below-individual-cost provisions makesit

possible for them to go further in the direction of restricting individual price

determination than the limits set by the costs of the lowest cost producers.
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In effect this amounts to minimum price determination.

From an administrative point of view the code authority is given a larger

degree of power over prices through minimum price protection provisions than

through cost protection provisions. This is true because minimum price de-

termination requires the administrative determination of a price; whereas cost

protection requires the administrative determination of only a cost formula.

However, where a no-sales-below-individual-cost provision permits the inclusion

of a uniform mark-up in dollars, this difference largely disappears. Whenever

a code authority is granted powers of administrative price determination, its

influence is much more certain and effective than when it merely specifies a

formula.

The paint, varnish, and lacquer manufacturing industry offers an interesting

illustration of how industries which have cost protection provisions in their codes

sometimes develop these provisions into minimum price determination. The

original code for the industry required that market replacement value be used

for raw materials cost. This eliminated actual cost difference between the units

of the industry on this itemâ€”differences that may have arisen, for example,

from alert purchasing or efficient production. Processing costs were, however,

left in the form of a statement of elements to be included.

These provisions were apparently not satisfactory because some 4 months

later amendment 8 in amendment 1 to the code provided:

"The Paint Industry Recovery Board shall classify the products of the industry

and establish and furnish to all manufacturers figures representing all direct

factory costs, such as power and labor, depreciation determined in accordance

with the provisions of the Federal income tax laws, plus a proper proportion of

all indirect factory expenses (excepting interest on investment) in accordance

with the share each class of products should bear. Such figures shall be the

lowest reasonable cost of manufacturers, large and small, throughout the in-

dustry and (subject to change by the Board) shall be used as the minimum pro-

cessing cost by of members of the industry, subject to the approval of the Ad-

ministrator."

By this provision the code authority is enabled to determine dollar values for

processing costs which must be used by all members of the industry irrespective

of their actual costs. 1' â–

as

Orton ...

covery Administration which has charge of approving cost-finding systems, writes.

"For instance, in the paint, varnish, and lacquer industry there has been

established a schedule of minimum prices w hich are intended for permanent use.

Sales of any product of this industry cannot be made for less than the sum of

replacement value of the raw materials, and certain specified allowances for

losses in handling, for the labor and overhead in processing and packaging and

for general and administrative expenses. The provisions for the loss factors was

expressed in terms of percentages of the raw material costs, ranging from 1

to 6 percent. The allowances for processing vary from 6 percent. The allow-

ances for processing vary from 6 cents a gallon for the cheapest grades of paints

to 39 cents per gallon for the most expensive types of enamel. The minimum

packaging charge ranges from 1.5" cents a gallon for paint in barrels or drums to

60 cents per gallon for the one-sixteenth quart sizes. The provision for general

and administrative expenses is, at present, 10 percent of the sum of all other

costs." 11

LOSS LEADERS

The cost protection which the National Recovery Administration has granted

in the field of distribution is usually referred to as related to so-called "loss

leaders." While the term "loss leader" is used with great looseness, it is applied

"Art. VI (b) provides: "It shall be unfair competition â€¢ â€¢ â€¢ fqr any member â€¢ â€¢ â€¢ of the in

dustry to sell â€¢ â€¢ â€¢ any product â€¢ â€¢ â€¢ of the industry at less than the allowable cost of that prod-

uct * * â€¢ such allowable cost to be the individual direct factory cost of such member plus the weighted

average indirect allowable cost â€¢ * ' as determined (by the code authority) â€¢ â€¢ *."

The "weighted average indirect allowable cost" is in terms of dollars and uniform for the Industry.

Thus there is even less opportunity for individual cost variations than in the first type discussed above.

The only possibility of variation lies in the differences in Individual direct costs, which vary less between

units of an industry than the other items of cost.

Â» "NRA and Destructive Price Cutting," Certified Public Accountant, February 1935, vol. XV, p. 70.
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in general to the sale of products by distributors at low prices by implication,

though not necessarily in fact, at prices so low that not all elements of cost are

covered. Such low pricing has been objected to by competitors who do not find

such devices useful. It has been the subject of particular complaint by inde-

pendent stores against chains. It is also complained of by manufacturers who
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allege that such pricing breaks down the normal" price structure.12

Provisions in distributors' codes aimed at the use of these pricing policies have

typically been of one or another of four general types. They have required that

the distributor shall charge as a minimum (1) invoice cost plus transportation,"

(2) net purchase price plus allowance for wages,14 (3) net purchase price plus a

mark-up including other costs of doing business as well as wages,15 or (4) list price,

typically a wholesaler's or manufacturer's list price.18

It will be seen upon consideration that the last of these forms, no sale below

list price, amounts in effect to mandatory resale price maintenance. This is

significant in view of the fact that there is brought about in such codes, by

authority of law, a practice which the courts have heretofore held invalid when

made by contract or concerted action.

These regulations in the Distribution Codes appear to effect a transfer of power

over price determination of two different sorts. As among distributors they

subtract from the freedom of action of those who are in a position to sell on a

more flexible price basis than that permitted by the codes. It strengthens the posi-

tion of those who are not able to Bell and places them in a relatively advantageous

position with reference to the former group. It is commonly believed that these

provisions would work against pricing policies which have been common among

chain, and mail-order houses and in many instances would advantage the other

types of distributors, more particularly the traditional wholesaler-independent-

retailer channel of distribution.

The other reallocation of powrer brought about by these provisions of distribu-

tion codes is among manufacturers. Manufacturers who are desirous of main-

taining through the distributive channels a set of more or less standard prices

have now a new instrument in accomplishing their purposes. On the other

hand, manufacturers who prefer more flexible pricing are placed at a disadvantage.

Whatever the purposes for which loss leaders were used, there is no basis of

analyzed knowledge which makes it at all certain just what regulation of loss

leaders will in reality accomplish. Moreover, thinking on the matter is muddled.

In considering its use for the purpose of protecting small units, specialized types

of outlets such as tobacco retailers are often confusedly identified with small-

scale business. Such advantages as may accrue to the consumer through loss

leaders have seldom been presented as perhaps offsetting the alleged disadvantage

to him. The loss-leader problem is one of those far too frequently discussed

with easy assumptions and with a utilization of question-begging words playing

the role of facts and analyses. In view of the fact that the loss leader is now

being widely discussed as appropriate for congressional action, the full implica-

tions of such action should be very carefully considered. It seems reasonably

sure that if certain purposes, such as the protection of small business, is the objec-

tive of loss-leader provisions, it would be wiser to undertake such protection

by direct legislation rather than by the fixing of prices, the varied effects of which

cannot be determined in advance. In any event much greater knowledge of the

economic effects of loss leaders than now exists is necessary before sound public

policy on this question may be determined.

Loss leaders are somewhat similar, both as to the nature of the regulation and

the economic effects involved, to fixed differentials used in connection with cus-

tomer classifications. Fixed differentials are discussed in chapter XXV and may

be read at this point.

CONTRADICTORY NATIONAL RECOVERY ADMINISTRATION THEORIES?

Codes providing for minimum price fixing and cost protection characteristically

contain certain exceptions which appear to contradict the provisions themselves.

One type of exception is made to permit the disposal of damaged goods, distressed

merchandise, job lots, discontinued lines, perishable merchandise, sesonds, and

the like. Another type relaxes the regulations to permit the introduction of a

i! The loss-leader question is too involved to be adequately treated here.

l" An illustrated by the wholesale dry-goods division of the Wholesaling or Distributing Code.

14 As illustrated by the Paper Distributing Code.

n The Retail Farm Equipment Code, for example, requires the inclusion of "overhead."

18 As illustrated by the Machine Tool and Equipment Distributing Code.
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new 'product, or to meet the competition of certain specified and definitely com-

petitive products.

It is important to observe that these exceptions recognize certain weaknesses

in the sort of rigidifying of price making which the minimum price and cost pro-

tection regulations are designed to accomplish. Exceptions which permit the
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sale of obsolete, discontinued, or distressed merchandise go far toward acknowl-

edging the fact that poor judgments may be made in utilizing productive resources

and that these mistakes can best be rectified by changes in price which will read-

just the situation to market demand. An exception which permits the relaxation

of minimum price and cost protection regulations to permit the introduction of a

new product goes far toward recognizing the fact that it is desirable for individuals

to be left free to initiate changes even though these changes may be disruptive to

the calculations and commitments others have made and may cause merchandise

of the latter to become "obsolete", "discontinued", or "distressed."

Permitting individuals to introduce new products even though this may result

in forcing the producers of competing products to sell at a loss, and allowing the

latter to sell at a loss to meet the new conditions, are an essential part of the

philosophy of a business system. It is through actions of this sort that individual

initiative and ingenuity are counted upon to bring about economic progress.

The theory behind these exceptions, which results in allocating power over the

determination of price and production policies to individuals, is in direct con-

tradiction to that theory which results in such allocations of power as are em-

bodied in minimum-price and cost-protection provisions. Comments similar to

these may be made with respect to exceptions permitting selling down to meet

competition, discussed above.

DESTRUCTIVE PRICE CUTTING AND EMERGENCY PRICE FIXING

So-called "destructive price cutting" and so-called "emergency price fixing"

have been closely related in the actions of National Recovery Administration.

Emergency price fixing has generally been used as a means of relieving the pains

of "destructive price cutting."

DESTRUCTIVE PRICE CUTTING

Something over 100 codes are reported to have in one or another form a man-

date against destructive price cutting. (See the table on p. 580.) The first

question raised by such provisions is as to the meaning of destructive price cutting.

Widely used as though it were self-explanatory, the phrase seems better adapted

to begging the issue than to explanation. Since more than 40 codes follow a

certain definition of destructive price cutting, that definition may be cited.

"Willfully destructive price cutting is an unfair method of competition and is

forbidden. Any member of the industry or of any other industry or the cus-

tomers of either may at any time complain to the code authority that any filed

price constitutes unfair competition as destructive price cutting, imperiling small

enterprise or tending toward monopoly or the impairment of code wages and

working conditions. The code authority shall within 5 days afford an oppor-

tunity to the member filing the price to answer such complaint and shall within 14

days make a ruling or adjustment thereon. If such ruling is not concurred in by

either party to the complaint, all papers shall be referred to the Research and

Planning Division of National Recovery Administration which shall render a

report and recommendation thereon to the Administrator.""

The first difficulty with such a definition is the determination of how small an

enterprise is before it is small in the meaning of the term. What is the meaning

of "imperiled?" It is hardly to be supposed that every existing unit must be

protected, but if not, which ones should be denied protection? Hardly less difficult

is the determination of "tendencies toward monopoly" or the "impairment of

code wages," and no less difficult is the interpretation of "working conditions."

It is because powers of price policy determination so difficult of definition are

allocated to code authorities, and because the procedure and criteria for dealing

with complaints is left so uncertain, that it is impossible to state the exact nature

or extent of the allocation of power achieved by such provisions. This indefinite-

ness of power granted makes more significant the grant of power. Under such an

indefinite delegation it is impossible for those subject to regulation to be aware

of the rules to which they are subject and there is opened opportunity for abuse of

Â» This definition Is in N. R. A. Office Memorandum 228, though not on the basis of the policy recommen-

dations on which the mnjor part of this memorandum was founded. For a discussion of the origin of this

memorandum see chap. XXIX.
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power by those in whose hands administration is placed. An investigation on

such a charge, even though groundless, may subject a company to great expense

destructive price cutting in an attempt to force industry members to raise prices.

It is reported that members of an industry, when faced with such an accusation,

have not infrequently raised prices rather than be harassed by the procedure
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involved. There are, moreover, reports of competitors using threats of charging

destructive price cutting to bring about a price increase, and instances in which

they have undertaken to use them even to effect changes in distribution channels.

In fairness to the National Recovery Administration, it should be said that the

term "destructive price cutting," undefined, appeared in the recovery act.

This did not, however, justify the inclusion of the term, still undefined, in codes.

The dangers in such a vaguely stated "criminal statute" are extreme.

There is no more interesting method by which the National Recovery Adminis-

tration has removed power over price determination from the forces of individual

enterprise and competition than through the procedure called "declaration of

emergency" or "emergency price fixing." Emergency price-fixing provisions in

codes may be illustrated by the following, which was approved on February 3,

1034, as standard for this purpose:

"'When the code authority determines that an emergency exists in this industry

and that the cause thereof is destructive price cutting such as to render ineffective

or seriously endanger the maintenance of the provisions of this code, the code

authority may cause to be determined the lowest reasonable cost of the products

of this industry, such determination to be subject to such notice and hearing as

the Administrator may require. The Administrator may approve, disapprove,

or modify the determination. Thereafter, during the period of the emergency,

it shall be an unfair trade practice for any member of the industry to sell or offer

to sell any products of the industry for which the lowest reasonable cost has been

determined at such prices or upon such terms or conditions of sale that the buyer

will pay less therefor than the lowest reasonable cost of such products.

"'When it appears that conditions have changed, the code authority, upon its

own initiative or upon the request of any interested party, shall cause the deter-

mination to be reviewed.'

"This provision should be recommended to industries as desirable in new codes,

and of course, may be used as a substitution in any approved code if the industry

desires.

"Under this provision no exception to meet lower cost competition within the

industry is necessary.

"Other exceptions, as to distress stocks, for export purposes, and to compete

with lower cost imports, may remain as at present.'19

Characteristically, declarations of emergency have grown from complaints

within the industry that prices of certain competitive units were at a "destructive

level." Such complaints, made to the deputy in charge of the industry's code

or to the other National Recovery Administration officials, have resulted in one

or several hearings or conferences. Following these hearings or conferencesithe

request for a declaration has either been rejected or an emergency declared.and

a minimum price fixed.

Administrative orders reveal declarations of emergency and fixing of minimum

prices in connection with the following commodities:

Agricultural insecticide and fungicide, cast-iron soil pipe, ice (3 in effect Jan.\l,

1935; at one time 8 in effect), lumber and timber products, retail solid fuel (ap-

proximately 150 emergencies declared and lowest reasonable costs fixed; still in

effect), retail tobacco, retail rubber tire and battery (battery later voluntarily

withdrawn), waste paper, wholesale tobacco.

"National Recovery Administration office memorandum, Feb. 3, 1934. This clause or others which

provide for emergency price fixing appear in 188 codes. (See table on p. 580.) It is interesting that this

supplemental possibility of price fixing through emergency declarations was added to many codes which

already contained provisions for cost protection. See, for example, the Drop Forging Code.

EMERGENCY PRICE FIXING
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A number of cases of applications for the declaration of emergencies and the

fixation of minimum prices were reported on December 14, 1934, as either pending,

voluntarily withdrawn, or denied."

In connection with these declarations of emergency several facts should be

noted. In each case of a declared emergency a minimum price has been fixed.10
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These minimum prices are presumed to be useful in remedying the conditions of

the emergency. The test of an emergency has most commonly been that de-

structive price cutting existed. The section just preceding has indicated the

vagueness of this concept. The administrative authorities responsible for declar-

ing emergencies find it necessary not only to try to determine what this vague

concept means in the particular industry concerned, but in addition to determine

what will be the right price to bring about the conditions which it is desired to

effect. Unless one believes that there are ways in which there could be made

accurate forecasts as to the effect of certain minimum prices on code wages,

working conditions, and the protection of small enterprises, to say nothing of

such larger interests as national production, national income, and national real

wages, the possibilities of misuse of the power granted in these cases must be

admitted to be great.

The difficulties of meeting emergencies by price fixing may be illustrated by

the case of the retail rubber-tire and battery code. A formal emergency was

declared, and "lowest reasonable costs" determined, to become effective on May

14, 1934." The -avowed purpose was to preserve the independent dealers and

small manufacturers against the company-owned stores, filling stations, and mass

distributors. Several months' experience indicated, however, that these prices

did not effectively accomplish the desired results, and in fact placed the inde-

pendent retailers at a still further disadvantage by driving all prices to the

established "floor" and eliminating the differential essential to their existence.

Accordingly, experiments were made with a new series of "floor" prices, this

time accompanied by a set of fixed differentials between the prices of different

types of distributors.21

It is significant in this connection to note the lack of understanding of the effects

the so-called "lowest reasonable costs" would have on the declared emergency.

The only type of action considered by National Recovery Administration in

meeting these "emergency" situations was the fixation of minimum prices.

The low prices resulting from so-called "destructive price cutting" on the basis

of which emergencies are declared in most instances reflect rather than con-

stitute the so-called "emergency condition." That is, these destructive prices

often grow out of such conditions as changing demands or changing techniques.

Under these circumstances the low prices regarded as destructive represent merely

an effort to make the best of mistakes already made in gaging market conditions

at the time capital investment was originally made, or in foreseeing changes in

demand or production conditions.

It thus appears that so-called "destructive price cutting" may not be destruc-

tive in any social sense. As conditions of demand and production change, busi-

ness men find it advantageous to reduce prices as a way of expanding sales and

increasing profits. Such price reduction expands production and employment.

This expansion is socially advantageous and directly in line with the purposes of

the Recovery Act.

Further, the fixing of prices cannot remedy the underlying facts of shifting

demands and changing conditions of production. To fix prices is to treat a

symptom rather than a cause. In fact, to apply price fixing often has the opposite

of the desired effect. It may further reduce demand.

Â» Those pending Include olgars, 2 for 5 cents; rayon yam dyeing, retail solid fuel (several districts); rosin

barrels.

Those voluntarily withdrawn Include acetate cloth dyeing, baking (Los Angeles), battery retailing, Ice

(Dallas, Fort Worth), knitted outerwear, mayonnaise.

Those denied include Atlantic mackerel fishing, barberlng (several districts), bottled soft drinks, cleaning

and dyeing (several districts), earthenware (southern district), glazed yarn, hosiery dyeing, hotels, Ice

(Macon), ioe-cream cones, laundry (several districts), macaroni, motor-vehicle storage and parking (several

districts), photo finishing (New York), retail monument, retail solid fuel (several districts), shoe rebuilding

(several districts), shoe shanks, shower doors, umbrellas, washing and Ironing machines, wholesale con-

fectionery.

10 As will be noticed by reference to the office memorandum quoted on p. 605. the minimum price fined Is

referred to as the lowest reasonable cost. This designation does not alter the fact that it Is minimum price

fixing. Further, inasmuch as the term "lowest reasonable cost", like the term "destructive price cutting".

Is vague, it adds to the degree of discretionary power granted the administrative agency fixing the minimum

price.

'< National Recovi ry Administration release no. 4830, May 4, 1934.

11 National Keoovcry Administration release no. 7444, Aug. 26,1934.
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To attempt to remedy conditions of maladjustment by fixing prices raises an

even more fundamental question. If mistakes in making investments are, where-

ever possible, remedied by creating a moratorium on competition to protect the

position of private capital, there is a much reduced incentive to use care in the

making of capital commitments. The social value of private property and the
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competitive determination of prices and production are reduced as the incentive

to compete is destroyed and responsibility for errors of judgment shifted to the

shoulders of society.w

Furthermore, the National Recovery Administration procedure in declaring

emergencies is open to the gravest question. In dealing with such an important

issue, a full record of sworn testimony, coming not only from those desirous of

securing the fixation of a price, but from all other interested parties, should have

been maintained and made available for public observation. Such a record

should have been, it seems reasonable to say, accompanied by an analysis of the

evidence and a statement of the circumstances which justified the decision.

While the National Recovery Administration did undertake a certain degree of

inquiry in the cases in which emergency price fixing was asked for, it is conserva-

tive to say that the time required for an investigation which would have analyzed

the fundamental causes of difficulty and for making certain that the fixing of

particular prices could in any real sense remedy the underlying maladjustment,

and at the same time further the larger purposes of the Recovery Act, was not

utilized. Nor is there available for public consideration a reaord of testimony

or any "opinions" analyzing the testimony and explaining the reasoning behind

the decisions rendered.

WAITING PERIODS AND OPEN PRICES

A further means by which the National Recovery Administration took power

to make decisions over price control away from individuals and granted it to

groups was by the setting up of open-price systems with waiting periods. Open-

price systems have been utilized in various forms in many industries over a long

period. In their simplest form they are arrangements by means of which members

of an industry secure, usually through some central agency, knowledge of the

range of prices.

The National Recovery Administration permitted the establishment of 422

open-price plans and 29 bid-filing systems. Of these, 297 provided for the lapse

of a period of time between the filing of announcement of prices to members of

the industry and the time when these prices could become effective for sales. It

is this period between the announcement of prices and the time when they become

effective which is known as the waiting period.

There are two ways in which the establishment of a waiting period in an open-

price plan may transfer power over price determination from individuals to groups.

One is through the limitation it imposes on the freedom of individuals to alter

their prices as they change their estimates of market conditions, or as production

conditions vary. Whatever changes may occur during the waiting period, which

varies in National Recovery Administration codes from 1 to 30 days, the individ-

ual businessman having filed his price cannot readjust it to meet that situation.

A second way is through the assistance which it gives to any group undertaking

to exercise coercion over the prices of individual members. With the prices of

competitors before them, those desiring to coerce are in a position to determine

whether agreements which may have been made are being observed and to deter-

mine where, if no agreements exist, efforts toward influencing prices may be most

"usefully" directed.

The extent to which open prices have been utilized to aid in furthering coer-

cion, in "turning on the heat , is a matter of much discussion. No other action

of the National Recovery Administration with reference to prices has received

anywhere nearly as much unfavorable publicity and objection as has the waiting

period in open prices. While it is safe to say that waiting periods and open prices

have not given groups a degree of control comparable to that conferred by certain

of the methods discussed above, they have been seized upon and made a major

form of attack on National Recovery Administration price policy.

A full consideration of the waiting period and of the open price in general as

an instrument in the hands of the National Recovery Administration requires

much more elaborate treatment than can be given here. Chapter XXVI contains

a further discussion of certain elements of an open-price system.

u As was pointed out In chap. 1, one influence behind the Recovery Act was the belief that a minimum

price program might change business psychology from pessimism to optimism. This belief in the admin-

istration of the act became merged with theories of wage increases and other ideas of recovery. The Na-

tional Recovery Act as a recovery measure is discussed in pt. VI.
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ADMINISTRATIVE DIFFICULTIES

In nearly all of the price-control devices in codesâ€”whether minimum price

determination, cost protection, loss leaders, or emergency price fixingâ€”some form

of cost is used as the basis for prices. Wherever cost determination is necessary

a series of difficult, indeed practically insurmountable, administrative difficulties
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arise. The National Recovery Administration in attempting to enforce its

Â¥rice-control provisions has been continually in the toils of these difficulties,

t has, through its experiences, gradually become aware of the seriousness, if

not the impracticability, of the tasks which it has undertaken. Only a brief

outline of the problems involved in cost determination and of the entangle-

ments of the National Recovery Administration in these problems is appropriate

here. Such a brief outline, will, however, suffice to make clear the general

character of the difficulties in which the National Recovery Administration has

involved itself with its price provisions.

The basic difficulty which the National Recovery Administration encounters is

in the effort to devise a cost-accounting system which is applicable to all the

units of an industry. Variations among the units of an industry as to size, variety

of products produced, techniques of production utilized, channels of distribution

utilized, age of the firm and degree of integration, all combine to make the ex-

tremely difficult problems of cost-accounting approach the impossible when an

attempt is made to apply any single system to an industry as a whole.

A first difficulty comes from the variations in size of the units of an industry.

The small concern often cannot afford or finds relatively useless the highly com-

plicated system of accounts which is indispensable for cost determination for a

large company. A second difficulty comes from the fact that within a given

industry there is a great variation in the number and diversity of products pro-

duced by any individual unit. There are also wide differences in the techniques

employed in the production of any single one of these products. For each different

product manufactured and each different technique utilized, it is ordinarily

necessary to have a differently constituted cost formula. To construct a cost-

finding system that will have some applicability to all variations in size, prod-

ucts, and techniques, it becomes necessary to use very loose and vague definitions

of cost items.

The problem of the accurate definition of cost cannot be exaggerated. The

term used to designate any given element of cost is generally open to a wide

variety of interpretations, even where identical methods of production and distri-

bution are employed and a similar range of products is produced. If a system of

cost finding is applied to an industry in which there exist differences in production

or marketing methods, and variations in the range of products manufactured by

individual units, the variety of different meanings which may be given to any

single accounting term is multiplied.

Many elements of cost do not vary with the volume of production. Other

elements cannot be accurately determined in advance of production. Prices

ordinarily must be quoted before manufacture is undertaken. If costs are to be

utilized in price determination, arbitrary approximations of the volume of produc-

tion and of some elements of cost must be made. The difficulty of discovering

a basis for making such estimates applicable to all units of an industry has resulted

in the establishment of formulas that often have no bearing on the situations of

many members. At best a formula is arbitrary, and is always open to the weak-

ness that volume of sales is a function of the very price which the cost base is

supposed to establish. Wherever per unit costs vary with the volume of produc-

tion, and such is the case in any plant that owns buildings or machinery, this

insurmountable problem will arise.

Somewhat similar difficulties of cost determination develop wherever products

are manufactured under conditions of joint or common cost. The allocation of

costs to any individual product is, under such circumstances, almost entirely

arbitrary. This set of problems will arise in almost every producing or distribut-

ing unit that manufactures or sells more than one product. General rules regard-

ing the allocation of joint or common costs are, because of their necessarily arbi-

trary character, always difficult to justify. They become almost impossible of

application where the combination of products produced or the techniques

employed vary between the units of an industry. Such is almost always the case.

The establishment of a cost basis for new firms or new products raises further

problems. There is no way of making any reasonable estimates either of the

volume of sales or the extent of some of the elements of cost.

The valuation of plant and equipment and the determination of rates of de-

preciation are difficult enough under even the simplest conditions. Where firms
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continue to utilize plant and equipment which they carry in their accounts as

fully depreciated, or where some establishments have plant and equipment

purchased at bankrupt sales or large amounts of idle or obsolete machinery, an

additional series of controversial issues is raised.

Somewhat similar, though much less difficult, is the problem of evaluating raw-
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material costs. Systems of cost finding approved by the National Recovery

Administration specify methods of valuing raw material ranging from "market

value" to "a combined average of actual costs of materials on hand and existing

commitments or contracts." Some concerns own their own material supplies or

manufacture them. Among those who buy their materials and supplies in mar-

kets there exists a wide variety of conditions of purchase. A definition of cost of

raw materials applicable to all the units of an industry is difficult to frame.

In some industries charges for depletion need to be calculated. This involves

estimating reserves, valuing them, and appraising the value of the remaining lapd.

To all these difficulties should be added the fact that a single manufacturing

unit, because it is subject to more than one code, may have to operate under a

number of different, perhaps conflicting, cost systems.

Because of the fact that many units cannot usefully employ elaborate account-

ing systems, and because precision of definition and applicability to all situations

cannot be attained no matter how carefully a system of cost finding is planned,

there has been some tendency to draft cost systems so as to use "actual" costB

only for a few of the more easily defined elements and to make arbitrary stipula-

tions of otherB. This tendency has been stimulated by the additional reasons that

many code authorities desire a more certain and a more effective control over

prices than cost protection can provide. There has been a strong impulsion for

oode authorities to go so far, even without authority, as to substitute minimum

price determination for the formulation of systems of cost finding.

The exercise of such unauthorized powers has no doubt developed, at least in

part, from the administrative problems created by the unenforceability of cost-

protection provisions. Even if cost could be readily and unambiguously defined,

and even if a cost-finding system applicable to all members of an industry could

be developed, no code authority could undertake to keep under inspection, for

comparison with filed prices, the cost calculations of all the members of an industry.

The greatest stumbling blocks to the enforcement of cost-protection provisions

have proved to be (1) the location of firms presumably violating cost provisions;

and (2) the determination of whether sales made were actually below cost. The

inadequacy of cost records, together with all the difficulties cited above, has made

the establishment of proof of sales below cost nearly impossible.

In speaking of this problem, S. Clay Williams, then chairman of the National

Industrial Recovery Board, has said:

<>* * * They" (price-maintaining provisions) "are not self-policing to any-

thing like the extent that wage and hour provisions are. Moreover, in many

cases it is almost impossible to get a starting point or basis on which to test for

compliance or noncompliance. Actual cost is such a difficulty determinable

thing that it can hardly be established accurately for all of the varying conditions

that prevail. And if it could be established accurately the extensivcness of the

operation involved would make it all but impracticable." M

At the hearings on price provisions of codes covered by the Recovery Board on

January 9, 1935, Sol A. Rosenblatt, director of enforcement, summarized the

administrative difficulties in these words:

"* * * Violations of minimum prices are among the most difficult t\-pes of

violations to deal with from an administrative viewpoint. * * * Even when

done openly the ordinary delays which constitutional requirements entail while

enforcement proceedings are prepared and carried on subject complying members

of the industry to irreparable damages.

"The existence of a minimum price schedule itself offers an inducement to the

willful price cutter. * * *

*******

"Penalties provided by law are insufficient to offset advantages thus

obtained. * * *

"* * * There is no general conviction on the part of the buying public

that price cutting is undesirable. * * *"

Again:

"N. R. A. Release no. 9216, Dec. 13, WM. A typographical error in the release has been corrected in

accordance with information from Mr. Williams' office.
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â€¢'Violations of code provisions prohibiting sales below cost are not as spec-

tacular as the undercutting of minimum prices. * * * However, the handling

of such cases involves administrative problems of far greater complexity.

"An important difficulty arises in connection with the securing of" (adequate

data). * * *
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"After adequate data has been secured, it is still extremely difficult to establish

the fact of a sale below cost. * * *

"Because of these factors it has been impossible for the Compliance Division

to act on a large majority of sale-below-cost cases filed with it. * * *

*******

"In view of these facts, the impracticability of many of these provisions become

apparent. * * * The result is that in many codes prohibitions of sales below

cost are mere 'window-dressing'."

When price control extends as far as the direct fixing of minimum prices, prob-

lems in addition to those indicated above are raised. It becomes necessary to

make such calculations as "weighted average cost" or the cost of the "lowest

cost representative firm." What weights should be used in calculating average?

What firm is "representative"? The administrative problems raised by the use

of ambiguous phrases of this sort, as in the case of cost protection, lead to arbi-

trary determination.

In the fixing of emergency prices the unavailability of data from which to

determine the effects of prices in terms of the desired objectives has been earlier

indicated.

An interesting illustration of the difficulties involved in making cost calcula-

tions, and of the abuses of administration that are likely to result where respon-

sibility exists for taking action where knowledge or the time and facilities for

accumulating knowledge for inadequate, is furnished by the fixing of emergency

prices for coal in St. Louis.

In rejecting the price established by the St. Louis Divisional Code Authority

for the Retail Solid Fuel Industry, the Research and Planning Division of Na-

tional Recovery Administration explained its action as follows:

"(1) The cost used as a basis for determining the lowest cost for the area was

not representative. Cost reports for only 29 dealers out of 1,200 known members

of the industry in that area were used as a basis, in which reports no class "C"

dealers were included.

"(2) The method used in projecting the costs of the 29 dealers by size groups

on the assumption that those who had not reported would show average costs

similar to those reported was not proper.

"(3) The simple average basis used by the foregoing_ projected costs unduly

inflated the results in that the same weight through this process was given the

dealer whose sales amounted to over 80,000 tons during the year as to ones whose

sales were less than 2,000 tons. It is necessary that a very large proportion of

the tonnage handled should be represented in a cost tabulation with a showing

of the cost range as well as the tonnages that were handled at different levels of

costs. This has not been done.

"(4) The method used on page 10 of the accountant's report, where there is a

set-up of simultaneous equations for the purpose of determining a relative cost

for handling commercial versus domestic sales, is not proper in that those equa-

tions are entirely fallacious and in no way do they give the answer to the relative

costs of these two types of sales.

"(5) The code authority committee used the simple average cost of $2.75,

determined as outlined in (3) above, and to this figure added an arbitrary amount

of 0.23 cents per ton, which they state is a calculated additional cost for 1934

over 1933. No method by which this additional figure was obtained is given.

The following quoted statement from the committee's report indicates that the

basis which they used in determining the lowest cost was not secure even in the

minds of the code authority committee:

"'Timidity, however, prevailed and the cost margins finally selected by the

code authority averaged a net return, after reduction of an approved domestic

cash discount and commercial quantity discount, of $2.70 a ton.

"(6) After arriving at the average basic cost, determined in accordance with the

foregoing, of $2.98 per ton, the code authority committee adjusted this cost by

an average discount of 70 cents per ton for commercial consumers and 5 percent

for cash for domestic consumers. On this basis it was calculated that the average

domestic net margin would amount to $3.01, while the average commercial net

margin would amount to $2.26, or a composite average net margin for domestic

and commercial business of $2.70 per ton. The schedule of commercial discounts

given in the cost committee's report is not substantiated by any data included iD
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the report and ranges from no discount for less than 10 tons to a discount of $1.25

per ton on purchases of over 200 tons per month." M

To the difficulties of calculating cost in emergency price fixing are added those

of discovering the effect of the fixation of a price on the volume of sales, and the

relative competitive positions of the various units within an industry. Emergency
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prices are usually fixed to protect certain units of an industry. But the fixation

of a price will affect the various members of an industry differently. Even

physically identical products have different degrees of market acceptance.

Price-fixing plans, furthermore, ordinarily cover a wide variety of only broadly

similar products. The attempt to meet this situation may require the "establish-

ment of a series of price differentials. This creates the almost impossible task

of estimating the differential effects of a contemplated fixed price on the various

members of an industry. Further complications arise when directly competing

products are not included in a price-control plan. The impossibility of regulating

the price of these competing products may invalidate any calculations of the

probable effects of a contemplated minimum price and vitiate any efforts toward

control.

The dangers involved in incorporating into codes provisions that are essentially

unenforceable, and which extend vague and indeterminate powers, has been elabo-

rated earlier (see p. 269V To these dangers must be added those w hich arise out

of the impossibility of making other than arbitrary calculations of many elements

of cost, and the almost insuperable difficulty of framing systems of cost finding

applicable to all the units of an industry. The occasion and opportunity

to exercise broad powers arbitrarily, are under such circumstances, greatly in-

creased, and the probability of equitable administration correspondingly reduced.

PRICK F1X1NO AND THE PURPOSES OF THE ACT

The foregoing pages have made it clear that the National Recovery Adminis-

tration has, through several devices and in a wide range of industries, shifted an

important measure of control over prices away from individual determination

and increased the degree of influence and control of industrial groups. The precise

difference from competitive prices which has been brought about by this shift

either in individual industries or in industries in general is impossible of deter-

mination. It seems undeniable, however, that unless it were believed that the

influence of minimum prices, cost protection, loss leaders, emergency price fixing

and waiting periods in codes tended to lessen competitive forces and to result in

a higher than competitive price, the pressure for these provisions would not have

been so great and they would not have appeared so extensively in the codes as

made. The fixation of prices at a higher than competitive level is almost certain

to reduce both production and employment in the industries in which such prices

are fixed; and if not in those industries, in others that will suffer as a result of

the larger proportion of national income being expended in the industries having

fixed prices. A twofold result then follows from these reallocations of power over

the determination of prices. Industries being accorded the "privilege" of price

fixing conceivably profit at the expense of other industries. Total national pro-

duction and employment is, in any event, likely to be decreased.

It would appear in the light of the foregoing statements that recovery was

hindered rather than helped by the extensive transfers of power over prices which

the administration of the law made possible. Rather than eliminating unfair

competitive practices, the price-fixing actions discussed have tended to lessen

competition itself. Furthermore, in those instances in which price-control

devices were designed partly at least for the protection of small business, as in the

case of loss-leader regulations and some emergency price fixing, there seems often

to have been a confusion of small business with specialized business. There was

also a lack of understanding of the different effects of price fixing on small business

in distribution, as contrasted with small business in manufacturing. These

differences may not be fully developed here. But it may be said that the differ-

ences in costs of units of various sizes and the effects of the use of brands, as

compared with more strictly price competition, combine to make direct price

fixing a greater protection of small units in trade than it does in manufacturing.

Indeed, in the field of manufacturing price controls are likely to injure, rather

than to protect, the small units.

The National Recovery Administration's experience with price fixing suggests

that if an administrative agency is to be given such significant economic powers,

it should be given those powers with a more specific statement of purposes and

Â» N. H. A. release no. 6649, July 22, 1934.
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should take action only when adequate study has demonstrated that the action

contemplated will with reasonable certainty achieve the declared objectives.

The determination of what is fair in competition is of great difficulty in connection

with prices. It is particularly difficult not to be misled into believing that prices

should be so regulated as to protect every industry. It is but natural that with a
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Government agency to which they may appeal, every industry and every unit

within an industry seeks an opportunity for salvation from those changing condi-

tions of production and demand which tend to eliminate them or to injure them.

Under these circumstances the administrative group must be constantly on its

guard to distinguish between suggestions which are designed to achieve the

interests of special groups end those which can be considered as promoting the

general public interest.

Chapter XXIV. Transfer of Power Over Production and Production

Capacity

A second major method by which the National Recovery Administration codes

shift control away from individual enterprise and the area of competition is to be

found in those trade-practice provisions which regulate production and production

capacity.

TYPES OF CONTROL

These provisions fall into four general types:

1. Those which provide for the establishment of limitations upon the number

of hours within a given period during which machines or plants ma37 be operated.

2. Those which establish or permit the establishment of maximum production

quotas for each individual producer within an industry.

3. Regulations which control the creation of production capacity in an indus-

try. The requirements of these are usually referred to as capacity control.

4. Provisions which restrict the amount which an individual manufacturer may

produce for purposes of stock. Such provisions are usually referred to as provid-

ing inventory control.

The first two of these, machine and plant-hour limitations, and production

quotas, have the same general economic effects in the sense that they tend to

limit the quantity of a commodity produced. Capacity control, while perhaps

superficially somewhat different, has the same effect on the production of com-

modities but in a longer run sense, in as much as it limits the facilities that are

created for the purpose of producing the commodities. It also has more imme-

diate effects in reducing current demand for the types of plant and equipment

which are being controlled.

Inventory control, however, is of a somewhat different character, in that it

permits the production of an unlimited quantity of goods so long as a producer

finds a market for its sale. These types of trade-practice provisions will be dis-

cussed in turn with a view to indicating the reallocations of power and the general

economic effects which they entail.1

machine- and plant-hour limitations

Reference to the table on page 626 will show the particular forms of provisions

by which machine- and plant-hour limitations are imposed. The methods of

placing limitations are several and the allocation of power varied as between

individual groups and government. It will be seen that there are in all 60 cases

of such limitations.2

In 58 of them the details of the limitations are specified in the codes. There are

two cases in which the details are left to the code authority with approval of the

Administrator. It is important to observe, however, that there are 13 cases in

which the code authority may alter the provisions specified in the code, and two

in which a majority of the members of the industry may do so. In only 9 of

these 15 cases is administrative approval required, but there are 3 others of

them in which the Administrator may independently alter the provisions.

1 In considering the reallocations of power which are brought about by the trade-practice provisions

here discussed, the reader should be reminded of the statements made on p. 676. Specifically, it is to be

remember that this discussion must center largely on code provisions and that code provisions have been

put into effect with different degrees of vigor in the different industries affected, administered with different

ualities of skill and force, and subjected to different degrees of government and personal influence in

liferent cases. No full assessment of these various factors can be made. It is necessary to realize, there-

fore, that statements concerning the shifts of power provided for in code provisions must be to a greater or

less degree qualified because of these forces.

1 In one case the provisions have been stayed.
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Several different methods of control have been employed to place a limitation

upon the length of time during a given period for which machines or plants may

be used. One method is to place a limitation upon the number of hours per day

or week for which a plant or machine may operate. Such limitations vary from

as low as 7 to as high as 16 hours per day and from as low as 27 to as high as
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144 hours per week.

Another method of effecting the regulation is to place a limit upon the number or

duration of shifts per day or week which plants or machines may operate. The

number of shifts allowed varies from one to two. The maximum duration of

shifts per day is in all cases 8 hours. The maximum duration of shifts per week

varies from 35 to 40 hours.

Of the 60 cases of machine- and plant-hour limitations 43 are to be found in

the textile division. Six cases appear in the chemical division, five being in the

paper industry. The manufacturing division has five cases. There are two

each in basic materials and equipment, and one each in the professions division

and the wholesale and retail divisions. None are found in foods, construction,

public utilities, or in finance, graphic arts, and amusements.

There is a distinction in the economic effect of limitations on plants as con-

trasted with limitations on machines. Where the limitation is on machine-hours

it may be possible so to stagger the use of machines in a plant that the plant itself

may be continuously operated. This is not possible where the limitation is on

plant-hours. This distinction is particularly important in industries that main-

tain a "line" or "process" type of production, in which (at this point are charts

which will be found on file with the committee) the expense of opening and

closing a plant is an important element of cost. Of the 60 cases of machine-

or plant-hour limitations there are 13 in which the restriction applied to plant

hours. There are 19 cases in which the table indicates that it is not clear from

the codes whether the restriction refers to machine- or plant-hours.

A discussion of the economic implications of machine-and-plant-hour control

may be deferred until other types of code provisions relating to control over pro-

duction and production capacity are considered. (See p. 637.)

Machine- and plant-hour limitation provision* in National Recovery Administration codes 1

[Key: XÂ»provision appears in code. Mâ€”provision effected by code amendment. Aâ€”administrative approval, disapproval, or review required. AOÂ»provision established

or affected by administrative order. S=provlsion has been stayed]

Rules may be

alteredâ€”

Conditions specified
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X

XAO

X

XM

XM

X

X

By Administrator

X

XM

XM

X

By code authority

A

X

A

X

By code authority

Details fixed by code

Days per week

5

6

5

6

5

Hours per shift

40

40

40

40

40

40

40

40

40

40

40

40

40

40

40

40

Shifts

2

2

2

2

2

2

2

2

1

2

1

1

2

2

1

2

1

2

2

None

80M
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PRODUCTION QUOTAS

A second method which the trade practice provisions of National Recovery-

Administration codes have employed for limiting production is the application

of production quotas. This method consists of fixing the maximum amount of

the products of the industry which each individual member of the industry may
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produce. An examination of the table on page 630 will show that there are alto-

gether only 8 cases of production quotas, and that 6 of these fall within the basic

materials division. There is one each in the food and chemical divisions.

The allocaton of power over the determination of production given by pro-

duction quotas is largely to industrial groups. In one case, that of copper, the

actual quotas are set up in the code; in a second case by a distinctly Federal

Government agent, the Petroleum Administrator. In five other cases the power

is given to the code authority, administrative approval being required in four

instances.

In setting up production quotas, it must be understood, two decisions are

necessary: (1) Determination of the quota for the industry (2) determination of

the parts of this total which will be assigned to individual units. As a (at this

point is another chart which will be found on file with the committee) glance

at the table will show, the bases used for determining the total quotas of the

industry are in each case based on the general conception of "balancing production

and consumption", a vague concept to which attention will be given later in the

present chapter.
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The bases on which individual quotas are determined are several. It will be

observed that the most common single criterion used requires that the quota shall

be "equitable." Other criteria are based primarily on the quantity of existing

productive capacity, or the past use that has been made of such productive capac-

ity. When criteria relating to present capacity or past performance are used in
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determining individual quotas, it would appear that there is little opportunity of

varying that part of the total industry production which goes to individual units.

To the extent that this is true there is a tendency to make rigid the relative

competitive position of the members of the industry, and in some instances to

rigidify the total production of the industry. There are, however, code provi-

sions permitting periodic revision of quotas.

In the Iron and Steel Code no limitation is placed upon the code authority

in its establishment of either individual or total industry quotas, except that the

purposes of the act must be fulfilled. When code authorities are allowed to regu-

late the production of an industry with only vague and indefinite guides, the ad-

ministrative discretion permitted conveys large grants of power to industrial

groups. The economic effects of these provisions will be discussed below.

RESTRICTIONS ON PRODUCTION CAPACITY

Restrictions on production capacity are regulations which prohibit or put limi-

tations upon the quantity of [at this point is another chart which will be found on

file with the committee] plant or of other producing equipment which may be

produced. The capacity restricting provisions of codes are of five general types.

They are: (1) Limitations on construction, sometimes applied to limit new mem-

bership; (2) limitations on the changing of existing facilities from one type of

production to another; (3) limitations on the removal of existing facilities from

one locality to another; (4) limitations on the opening of plants not operating

within a specified time prior to code approval; (5) limitations on the opening of

new routes or the extending of existing ones.3

In 35 cases the provisions on productive capacity are reported as mandatory

and included in the code. There are 7 cases in which the provision requires

some initiating action on the part of the code authority, administrative approval

being required in 5 of them. Two of the former group are also reported as

becoming effective only upon voluntary agreement of members, with approval of

the code authority.

> Reference to the table on pp. 633-635 will indicate the number of times each Is reported to be In codes.
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ECONOMIC EFFECTS OF PROVISION FOB LIMITING PRODUCTION AND PRODUCTION

CAPACITY

The types of provision just summarized are not simply different routes to the

same objective. Their economic significance therefore has to be considered

under separate headings.
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CONTROL OF PRODUCTION

The various devices for control of productionâ€”limitation of machine hours,

limitation of plant hours, and (at this point is another chart which will be found

on file with the committee) production quotasâ€”are very commonly described as

means of "balancing production and consumption."

It would seem almost unnecessary to point out that such a concept furnishes

no criterion for control of production. Yet the phrase has been so generally used

in recent years, as though it denoted a profound economic discovery, that a com-

ment is needed. The amount of production which can be balanced with con-

sumption is primarily a question of the price at which the product is sold.

While there are limits of courseâ€”prices so high that none can be sold, and con-

ceivably amounts of production which could not be entirely moved at any price *â€”

between these extreme limits, which are seldom if every reached, there is possi-

bility with every product for balancing with consumption vastly different quan-

tities of production by varying the price. Balancing production and consumption

is a phrase which has no meaning in a business economy except in conjunction

with the connecting term of price. The argument for control of production

therefore has to be reduced to more explicit terms.

Proponents of machine- and plant-hour limitation have typically asserted that

four beneficent results may be achieved. First, it is contended that while under

such limitations certain plants may get less business, others will get more. The

total volume of business will thus be spread. Second, it is pointed out that

such control may result in a regulaiization of production. Third, it is pointed

out that if limitations on plant-hours are made to restrict night production they

can be used to do away with the so-called "grave-yard shift." Fourth, it is con-

tended that machine- and plant-hour limitations result in a stimulus to the

buying of new equipment, and thus act as a stimulus to the capital goods industry.

Each of these points needs brief consideration.

1. The spreading of the available business.â€”There are at least three circum-

stances under which the imposition of machine- and plant-hour limitations would

have no effect on the spreading of available business among the units of the

industry. First, there would be no effect if the maximum hours which plants

were permitted to run was greater than the actual number which any plant in

the industry was being operated at the time the limitation was placed. Second,

there would be no effect if at the time the imposition was placed there were

available in any plant, which would otherwise be affected, idle machines of the

same types as those affected and of sufficient capacity so that there could be

shifted to them the production taken away from the machines formerly operated.

The "spreading" that would take place would be between machines within a

given unit of the industry rather than between units. Third, there would be no

effect in cases where production had been so seasonal that the total volume could

be spread over a longer period of time. In this case the "spreading" would

again be within an individual unit rather than between units.

It is altogether probable, however, that those designing machine- and plant-

hour limitations will so arrange them that there will be an effect of spreading

work as among the several plants of the industry. If there is such a redistribu-

tion, there are strong reasons to suppose that the shift will be away from lower

cost plants and to higher cost plants. This is based on the reasonable presump-

tion that if competition in an industry has been fairly sharp, production at any

given time will be in the hands of those plants which can produce most economi-

cally, and that they will be utilizing their most efficient machines. To the degree

that this is true, machine-hour limitations will necessarily result in the use of

less efficient machines or less efficient management, or both. Such less efficient

production means higher cost production and the probability of higher prices.

Higher prices resulting from these facts being a tendency toward less buying of

the product; consequently less production and consequently less employment.

Â«While it is, of course, true that fruit is allowed to spoil in the orchards and other crops are at times not

worth shipping, cases in which commodities fully produced, in the economic sense, cannot be sold at some

price, are extremely rare to say the least.
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The question may be asked why, if there is to be a transference of business

from some enterprises to others, the ones slated to lose business will voluntarily

consent to be thus "victimized." The only answer seems to be that in spite of

the transference they expect to be better off, or no worse off, than before. This

implies their belief that the effect of production control will be to support a

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:42 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

higher level of prices from which they can offset their loss of volume. Insofar as

there are firms for which the rise in prices does not promise full offset to the loss

of volume, the presumption is that their adherence to the system will not be

voluntary but imposed.

There then remains the question of what the presumed benefit is of redis-

tributing production among the plants. When stated in relation to specific

industries the reasons are always thoBe of salvaging special groups. For ex-

ample, it is claimed for the Cotton Textile Code that it is preventing the complete

economic collapse of whole communities whose mills could not be run in open

competition. This may well be so, but if this is the reason for the Cotton Textile

Code, the argument should be put explicitly on those grounds. There should

be an understanding that the Nation is paying the relief bill and that this

spreading of work does not relate to recovery from depression or any of the

stated objectives of the Recovery Act. Purely as a relief measure, productioa

â–

control is open to the fatal objections that it diminishes total national production,

thus hindering recovery from depression; it distributes benefits without discrimi-

nation as to need and asseses its cost without reference to ability to pay.

2. Regularization of production.â€”The spreading of work more evenly through-

out the year is an end much to be desired. It cannot, however, be done without

offsetting damage. In the first place, it may entail the loss of livelihood to those

persons who would otherwise receive employment at peak periods. In the

second place, the reduced flexibility of operations, the necessity of carrying

larger stocks, and possible additional labor costs may result in diminished pro-

duction. This would entail a form of sacrifice upon "the Nation at large. Reg-

ularity of employment for workers is so desirable, however, that some sacrifice

of production might be thought a reasonable price. It should be realized, how-

ever, that regularization of employment does not necessarily follow from regular-

ization of production. In cases, for example, in which workers achieve regularity

of employment by shifting from one type of work to another, regularization of

production in any single type of work might actually reduce the regularity of

employment.

It is possible that under some circumstances hour limitations might be used

to accomplish some regularization. If this is no reason to suppose that, in

practice, any of the systems now in force are actually for the primary purpose of

pursuing this objective. Where the result is obtained largely as a corollary

consequence to some other objective, it is likely to be only with the disadvan-

tageous result of diminished production. Moreover, the attempt to secure

regularization by limiting machine- and plant-houTS prevents an individual from

running his plant at more than the legal maximum even if he could run it for

more than that maximum with complete regularity.

3. The "grave-yard" shift.â€”It is contended that machine- and plant-hour

limitations may result in doing away with that period of night work known as

the "grave-yard" shift. It is true that those upon whom restrictions are placed

might apply the regulations in such a way that this is in whole or in part ac-

complished" Such a method of approaching the problem of the grave-yard

shift is, however, inept and clumsy. Further, such regulations might fail

entirely to effect the desired end. If it is believed desirable to do away with the

grave-yard shift this should be done by regulations directly forbidding employ-

ment or operation for the specific hours in question, recognizing that while this

might cause a limitation on production the ends accomplished were believed to

be more valuable than the social losses through diminution of output.

4. Effects on cajntal goods industries.â€”It is contended that machine-hour

limitations are desirable, in that they bring about a stimulation of capital goods

industries through creating a demand for new machines. This contention is

based on the assumption that businesses which cannot supply the demands made

upon them with their existing facilities under the limitations imposed will add

to their equipment. It is possible, if the prices of the products being produced

in the industries on which machine-hour limitations are imposed should rise high

enough as a result of these limitations, that there would be some tendency to

increase the demand for machines. If such a stimulation does occur, plant and

equipment already in existence and capable of utilization are duplicated. At

best, the result of such an effort would be to approach but never to reach a
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condition of productive efficiency equal to that existing before the machine-hour

limitations were imposed. More machinery would be in existence and yet the

total annual volume of final consumers' goods produced would not be greater

than that produced before the limitations on production were imposed. Labor

utilized to create these machines would thus have been employed without making
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any addition to the total national production.

There is scarcely more productivity in such operations than there would be in

tearing down an existing office building and reconstructing it as a means of finding

employment for workers. So long as the limitations on operations remain in

effect total national wealth is not even as great at the end of the activity as it was

before the limitations were imposed. Natural resources have been consumed in

duplicating plants which are forced to be idle through production control regula-

tions. The reasoning behind the idea that such operations are advantageous is

commonly known as the "make-work fallacy." The reduced average production

of labor which is involved in this employment of more workers with no greater

output would in all probability result in a lower average real wage.5

It should be added that the increased number of machines which result from

such conditions as those being discussed constitute an aggravation of any element

in the situation which may be regarded as overcapacity. Thus the very condi-

tion which limitations on machine hours are presumed to remedy is made worse,

and any relaxation of the methods of Government control made increasingly

difficult.

In addition to the foregoing arguments, it has often been contended at the

National Recovery Administration that production-control provisions are neces-

sary to support the required increased wage rates imposed. That is, it is said

that if wages are to be increased by regulations it becomes necessary to control

production in order to raise prices so that the higher wage rates may be paid.

If it is to be asssumed that a minimum wage regulation cannot itself be effec-

tive, it is not likely that production control will make such regulation any more

effective. The higher prices that will result from production control will not

make producers any more likely to pay other than the lowest competitive price

at which they can secure labor. In addition, it must be recognized that a restric-

tion on production reduces rather than increases the competitive demand for

labor which might have been relied upon to increase wage rates. If it is desired

to effect minimum wage rates, emphasis should be placed directly upon the

enforcement of these regulations. If minimum wages are imposed, business men

will find it necessary to adjust production to the reduced profitableness of employ-

ing labor, without the aid of any additional artificial restrictions on production.

What has been said above regarding machine- and plant-hour limitations is

applicable in large part to production quotas. This follows inasmuch as the

primary effect of production quotas is to limit the total output of an industry.

These differences may be noted. Under the quota system there is no oppor-

tunity for an expansion of the total industry production excepting by a revision

of the quota. Furthermore, the proportions of this total industry product which

will go to each unit of the industry will not necessarily be the same under each

system. If plant- and machine-hour limitations are imposed, the proportions of

the production going to individual units of the industry is still left in large part

to competitive forces. Under the quota system arbitrary methods for fixing

individual quotas are provided, and there may be a tendency to rigidify the

relative competitive positions of the members of the industry.

In addition to the arguments above reviewed an important reason entertained

by groups desiring production control is to improve the financial prospects of

the members of the industry through the device of "contrived scarcity.

The real question of public policy raised by such provisions therefore is whether

the financial aid to a particular industry is worth the price of a contrived restric-

tion of production, with its correlative diminution of the ability of the industry

to give employment. It is entirely feasible to engage in such aid at the expense

of the rest of the community, but the more widely such action is taken the more

deeply it eats into the productivity of the economic system. The National

Recovery Administration has never made clear on what grounds it believes the

public interest to be served by making an industry produce less than it would

otherwise produce, and employ fewer than it would otherwise employ.

'There Is intended in this no argument against creating work where extensive unemployment exists.

Criticism is directed only at such work-creation activities which, like production control, do not add to

the total national income.
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CONTROL OP PRODUCTION CAPACITT

It is clear that control of production capacity is a means of deciding, by other

than the judgment of business men and investors, the amount of equipment

which shall be constructed in the industry or industries regulated. In economic

terms it is a control over the flow of capital.
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The interest of particular groups in control of capacity is that of building a

wall around their competitive territory, warding off the impact of new com-

petition, or additional competition from their own more enterprising members.

By admitting capacity control provisions into codes, the National Recovery

Administration in effect certified it to be in the public interest that the present

amount and ownership of productive equipment in certain industries be frozen

in its existing pattern, subject to such exceptions as the code authority or the

National Recovery Administration might permit.

Capacity control raises issues of most serious character. (1) By restricting the

flow of capita] into given industries it raises the serious question of how one was

to determine that the alternative uses to which such capital would be put were

socially better uses than those to which it would be put under conditions of free

investment. (2) It raises the further important question of how to decide what

industries shall be accorded the sort of protection to private capital that inheres

in capacity control. (3) Serious from an immediate point of view is the challenge

of capacity control on the ground that it interferes still further with an already

too inactive capital market, and thus constitutes a distinct hindrance to economic

recovery.

There is no evidence that the National Recovery Administration ever arrived

at any basis for determining the alternative uses to which capital would flow if

it were restricted from entering given channels, nor is there any reason to believe

that such restrictions could do otherwise than throw a guard of protection around

certain special interests and delay the processes of recover.

Now one perhaps would claim for the market a universal wisdom in properly

directing the flow of investment funds. Until very much more than has been

done is done to study this problem, regulation of production capacity is, however,

as likely to negate social purposes as to serve them. Unless it can be and is

determined that regulation of capital flows by industrial groups or the Govern-

ment will direct the process of capital formation to more useful purposes than

private investment, and until adequate measures of control are devised to see to

it that industrial groups do not use such regulations to secure or strengthen

monopoly positions, the unwisdom of capacity control is obvious. In any event,

it is unwise to lodge such a power with the majority membership of an industrial

group, and a depression is a poor time in which to commence such regulation.

INVENTORY CONTROL

In sharp contrast with the type of production control discussed above, both as

to purpose and technique, is inventory control. This form of control, by limiting

merely stocks on hand, places no limitation upon the power of an individual

enterprise to produce goods so long as it can find a current market. Industry

groups have sponsored inventory control as a way of preventing the accumula-

tion of large unsold stocks which, overhanging the market, at times occasion

sharp price declines.

Limiting inventory may prove socially useful through encouraging business

men to make a more careful analysis of market demand before undertaking pro-

duction and through reducing the opportunity of producing for speculation.

Whether or not inventory control will bring this about depends very much upon

the form of the regulation employed, and its specific application in particular

cases.

It is important that individual business men be not restrained by an artificially

determined maximum inventory, if such a maximum is likely to interfere with

the effectiveness of their operations, particularly in those circumstances where

there are seasonal variations in demand, and in which regularization of produc-

tion and employment may require a large volume of production for inventory.

It is not at all clear that the bases for inventory control set up in codes, namely,

"prior sales" and "stock in storage", bear any relationship to the desirable

objectives above suggested.

It is important to observe the similarity and dissimilarity between the theory

underlying inventory control, and that underlying the establishment of production

quotas. In drawing up quotas the beginning lies necessarily in making some
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assumption as to what consumption is going to be. A "balance" is then achieved

by producing this assumed amount. In inventory control the business enter-

priser, so long as his production can be moved into the market without an accumu-

lation of inventory beyond the maximum fixed, is left free to make his own calcu-

lations of market demands at variance prices and to produce any amount which
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he can sell, and vary his price in any way.

Properly administered, it appears that inventory control has important poten-

tialities for improving the effectiveness of the competitive process. It could, on

the other hand, be so administered as to become a restrictive device creating

contrived market shortages.

In reading that part of chapter XXVI which deals with the facilitation of

effective competition, it will be seen that some forms of inventory control could

be classified with the devices there discussed.

In considering any of the devices described in this chapter emphasis should be

placed on the fact that code authorities exercise large powers in administering

these regulations, powers that are often made even larger by <jhe indeterminate

character of the relevant code provisions.

We have at present no knowledge that justifies us in using Government regu-

lation to check the amount of capital, labor, or natural resources that should flow

into one industry rather than into others. Sufficient study might reveal instances

in which such regulation would be socially useful, but control should not be under-

taken until such studies are made. If found socially desirable the serious admin-

istrative problems of such control should be faced before control is undertaken.

If undertaken administration should be in the hands of the Government, rather

than under the control of parties of special interest.

â€¢ *â€¢â€¢â€¢â€¢â€¢

Chapter XXX

CONCLUSIONS

The trade-practice problem is primarily a problem in organization of economic

life end of the problems of equity that arise therefrom. In dealing with it, the

National Recovery Administration attacked a problem which has been the sub-

ject of legal decision and statute law for many centuries and has occupied a large

part of the Federal Trade Commission's attention since its creation.

The National Recovery Administration attacked this problem under the most

serious handicaps. It carried an obligation for the performance of a series of

other and for the most part unrelated duties, which it was required, by its own

theories of what was of relative importance, to achieve immediately. Under the

combination of duties imposed by the law, the necessity of creating voluntary

codes on the basis of industry proposals, the nature of the problem itself, the lack

of adequate information for dealing with it, and the philosophy of recovery which

animated the Administration, sound economic action on trade practices was an

impossibility. In terms of the objectives of the law it must be concluded that

the trade practice regulations of the National Recovery Administration have

achieved very little that may be regarded as socially useful.

So far as making competition more fair is concerned, the results were negative

rather than positive. Its efforts to facilitate competition are its most creditable

additions to the economic structure. It has made it possible for industries,

through code authorities, to aid industry members in knowing their costs; it has

made it possible for industries so to draw plans for open prices that they tend to

eliminate the evils of secrecy and discrimination and to be of benefit to the public.

Some contribution has also been made in the field of informative labeling, grad-

ing, and standardization. Unfortunately, all the major contributions in the direc-

tion of further facilitation of competition came late in the code-making process

and stand at present rather as matters of declared policy than as approved code

provisions.

The National Recovery Administration in its regulation of trade practices

modified but little the plane of competition already established by common and

statute law and Federal Trade Commission pronouncements. The codes restated

the well-recognized tenets of the law and brought them vividly to the attention

of the industries concerned, but made a minimum of specific contribution.

. Unfortunately, it is on the negative side that National Recovery Administration

work with trade-practice regulation is most impressive. There is much in the

record which, instead of making competition fair, has tended to lessen competition.
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The National Recovery Administration has made extensive reallocations of

power as between individual initiative and industrial groups. It has extended to

important industries, and in a grave degree, power over determination of prices,

determination of production, and productive capacity, and determination of the

nature, forms, and area of specialization. The number, as well as the import-
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ance, of industries for which such changes have been made in codes is sufficient

to justify the statement that in written terms at least the general cast and char-

acter of American business has been materially modified in the direction of vastly

increasing the power of industrial groups.

So far as inducing recovery is concernedâ€”interpreting recovery to mean in-

creased production, increased consumption, increased employment, and increased

real wagesâ€”it must also be concluded that the trade practice provisions of codes

have been a hindrance rather than a stimulus. While it is conceivable that in its

inauguration the abridgement of the antitrust laws may have lent some degree

of hope, even of confidence, to business men, so large a part of the provisions put

into effect were restrictive rather than promotive in character that, so far as such

comparisons are possible, it may be concluded that they more than offset what

gains may have been contributed by temporary confidence. An ultimate evalua-

tion of this aspect of trade-practice regulation cannot be given without relation-

ship to the general effects of the National Recovery Administration upon recovery.

Such an analysis is presented in part VI.

That phase of the law which declared that codes should not "eliminate or oppress

small enterprises and will not operate to discriminate against them" was at least

in certain instances interpreted as a sanction for attempting to aid small enter-

prises. Certain direct actions were taken to this end; chiefly, prohibitions against

loss leaders in distribution codes and certain of the various minimum prices

fixed under so-called "declarations of emergency." Analysis gives no indication

that these devices would accomplish these purposes; nor has the experience of

the National Recovery Administration furnished any satisfactory evidence that

they were accomplished. In addition, there is more than a probability that in

those cases in which increased control over prices, production, and specialization

has been given to industrial groups, this control tends to be more largely under

the influence of the larger units than of the smaller. To the extent that this is

so, it may be assumed that it will be exercised with some preference for the

larger rather than the smaller units.

Deficiencies of trade practice regulation under the National Recovery Adminis-

tration, as already stated, grew in large part from the clutch of circumstance in

which it found itself. Codes of fair competition were, under the law, to be

voluntary codes. This meant that industries might offer their proposals and

must assent to regulations which they imposed upon themselves. Second, under

the theory of recovery with which the National Recovery Administration was

imbued (combined to some extent with ideas of reform) it was believed to be of

first and immediate importance to increase wages, reduce hours, and otherwise

modify conditions of employment. These were not provisions in which industrial

groups had a primary and leading interest. Although in many cases individuals

and groups were not opposed to such changes and were even favorable to them on

general humane grounds or because they may have believed that they would be

conducive to recovery, they were for the most part provisions which they were

willing to grant "voluntarily" only in exchange for an increased control over

prices, production.and other matters which they regarded as desirable. Under

these circumstances it was impossible to consider trade practice provisions on

their merits. Moreoevr, in evaluating the trade-practice proposals presented,

the National Recovery Administration had no adequate factual data or analyzed

experience. Nor was it able to foresee the effects of specific trade-practice

regulation in relation to the stated purposes of the act.

Under the impulsion of the influences at work the trade-practice provisions

written into codes came from a bargaining procedure until late in the code-making

process. It was only late that there began a development of policy on trade

practices with a view to the general public interest and without reference to the

exigencies of particular code-making situations. This change made it possible

not only to avoid in large part the granting of trade regulations as concessions

but to consider proposed regulations in terms of the purposes of the act and their

broader economic implications.

In viewing the contrast of trade-practice provisions which have been written

into codes with policies which have been announced, the National Recover}'

Administration finds itself in a dilemma. If codes are to remain voluntary, the

National Recovery Administration confronts a serious problem. This problem
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is how to incorporate into codes already made the policies which it has more

recently developed.

The opportunity for industries to bring their conflicts, irritations, and difi-

culties before an interested Government agency is to be encouraged. Such an

agency to perform in the public interest must, however, be so established as to
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be completely free from any sense of compulsion to approve or disapprove any

proposal made to it excepting on the basis of criteria which it believes reflect a

social interest broader than that which can be embodied in the interests of any

individual or industry. Such an agency should be free to consider the extension

of Government control in an industry to any degree. It should be as free to

consider the lessening to any degree of Government regulation and influence in

an industry. It should be within the province of such an agency to discover, if

it can, means of modifying the plane of competition or of facilitating the com-

petitive activities within the industry. It should exercise its own inventiveness

and ingenuity in these matters as well as give consideration to the suggestions

which are brought to it. In any of these fields approval or disapproval should

be rendered only after the most careful weighing of the economic effects of con-

templated regulation in terms of criteria of public interest.

Whatever the extent of the powers granted to a body established to deal with

the trade-practice problem, such a body should be impartial in the sense of being

charged with the duty of determining and preserving the general public interest

as distinct from the interests of special groups. Any commission or commissions

established to deal with trade-practice problems should have a membership chosen

primarily on the basis of special qualifications for this difficult task. The notion

of having a policy-making body made up of representatives of conflicting pressure

groups, the theory that has dominated the National Recovery Administration, is

a procedure clearly inapplicable to the construction of sound public policy. As

the problems with which it deals are no less important than those with which the

Supreme Court is concerned, appointments to a trade-practice commission should

be made with the same care and deliberation. Competency to make economic

rather than legal judgments should, however, be the test. Tenure at the mini-

mum should be for a period of years, and at the maximum upon the basis of the

Supreme Court.

Such a commission should not be burdened with administrative duties. It

should be responsible for establishing policy in trade-practice regulation in har-

mony with the general lines of policy laid down in the law which created it. In

the development of such policy it should give a sympathetic hearing to every in-

dustrial complaint and suggestion. It should have a research staff competent to

analyze the economic and social factors, knowledge of which would be essential to

sound decisions in the public interest.

Once a policy has been determined, this commission should hear complaints of

parties at interest and pass upon the application and meaning of its policies in

specific industry situations. It should be ready to modify its policies as study

and observation of their economic and social effects bring further understanding.

PART VI. THE NATIONAL RECOVERY ACT AS A RECOVERY

MEASURE

Chapter XXXI. The Criteria of Recovery

In the diverse hopes and interests which it embodied, the National Industrial

Recovery Act came near to being "all things to all men." It gave to labor the

promise of shorter hours, higher wages, and the right of collective bargaining.

To industry it offered at last a relaxation of the antitrust laws, and the right,

subject to administrative review, to restrain through price stabilization

schemes and trade practices regulations what was rather vaguely described as

"cutthroat" or "destructive" competition. To social reformers and humani-

tarians it seemed a way of obtaining at one stroke national legislation on maxi-

mum hours, minimum wages, child labor, and other subjects theretofore beyond

the reach of the Federal Government. To those interested in economic planning

it seemed to promise in some measure both the organization and the control erf

further advance along that line. â€¢. .;

It js obvious that although the immediate concern of the National Recovery

Administration was an attack on the business depression, the program which by

the terms of the Recovery Act it was empowered to execute went much further

than this. It embraced both recovery and reform. Indeed it might even be

said that it sought recovery through reform. The raising of wages and the
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shortening of hours were measures advocated for decades by organized labor

in season and out, in prosperity and depression alike. These were from the labor

standpoint essentially permanent and continuing reform proposals, not special

measures addressed to depression conditions. The relaxation of the antitrust

laws in favor of industrial self-government was similarly a long-standing reform
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proposal of organized industry antedating and independent of the depression.

That these two politically powerful interests, whose proposals made up the

heart of the National Recovery Administration program, should have considered

their pet reform measures to be conducive to economic recovery is no occasion

for surprise. This is simply because these measures were regraded by their

proponents as beneficial at all times and under all conditions. The possibility

that such reforms might retard the emergence of the country from depression was

accordingly excluded.

We are concerned in the present study with the effect of the National Recovery

Administration on recovery, not with its accomplishments in the field of reform.

The latter will be considered for the most part only in their recovery aspects.

It should be observed that in the long run the enduring effects of the codes on the

organization of industry, trade practices, labor standards, labor relations, and

the like, may prove of far more importance than their more immediate effects

on the revival of business. It goes without saying that no final balance can be

struck between the gains and losses resulting from the activities of the National

Recovery Administration without taking these factors into account. At the

outset we wish to make it perfectly clear that we have no intention of trying to

strike such a balance here.

Our test of whether the National Recovery Administration has furthered

recovery is whether the Nation has enjoyed under it a larger production of goods

and services than it would have enjoyed without it. If the raising of certain

classes of wages and the control of competition through "industrial self-govern-

ment" have increased the output of goods and services, they were recovery

measures; if not, they may still conceivably be justified on grounds of reform.

Thus, for example, a given change in the distribution of the product of industry

among different recipients might be deemed by some more important than a

moderate loss in the size of the aggregate output. By our definition, however,

the output remains the criterion of recovery.

It is one thing to define what is meant by recovery and quite another to find

some basis for a judgment as to how it has been affected by the National Recovery

Administration program. It is often assumed, even by those who accept the defi-

nition, that the National Recovery Administration can be justified or damned, as

the case may be, by citing the record of productive activity under its regime.

This in itself proves very little. It is open to the supporters of the Recovery

Administration to say of a poor production record that, except for the codes,

conditions would have been still worse; and to the opponents to say of a good

record that, but for the codes, it would have been still better. The same record,

indeed, can be held to justify both points of view.

No amount of perusal of production statistics can tell us definitely whether,

say at the end of the first year of the National Recovery Administration, output

was higher or lower than it would have been otherwise; much less can it tell us

by what percentage it was higher or lower. Production records at the most sup-

port only certain loose general inferences, and then often very doubtfully. It

may be inferred, for example, that the National Recovery Administration has

hindered recovery because in the fall of 1934 industrial production was below

the level of May 1933 (see the chart on p. â€”); because it has not since the inau-

guration of the codes (up to the end of 1934) reached the precode level of June

and July 1933; because certain foreign countries have had a greater recovery

without a National Recovery Administration than we have with it; because in a

like period of time we made larger gains in the recovery from the preceding major

depression (1921) than from this one; and so on. It is true that our recovery

under the National Recovery Administration has been quite disappointing, and

it may be hard to believe that we would have made less progress without it;

nevertheless the situation is so complex, with so many unprecedented elements,

that considerations of the kind just cited are in themselves of comparatively

little weight.

. Index of industrial production

The National Recovery Administration is but one of a galaxy of recovery

agencies operating simultaneously and with intermingled effects. Economio

developments since its inauguration have reflected not only the activity of these
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agencies but the effects of monetary, fiscal, and other policies composing the

program of the Roosevelt administration. They have reflected also wide-spread

changes in business and industry due primarily to other factors than Govern-

ment activity. Since the influence of the National Recovery Administration on

the volume of production cannot be directly segregated statistically, it can be
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judged, if at all, only by an indirect process of reasoning and inference based on

such effects of the program as it is possible to measure or appraise separately.

The National Recovery Administration had little or no power to expand pro-

duction by direct means. It could not compel a single producer to turn out one

additional unit of product. If an expansion of output resulted from its activities

it was, we believe, largely an indirect consequence of the changes in wage rates

and prices that the code program occasioned. The general magnitude of these

changes it is possible within certain limits to estimate. By so doing we obtain

a basis for many of the inferences and conclusions as to their effects on recovery

which are set forth in the following pages.

If the effect of the National Recovery Administration on production must be

arrived at largely by such a process of roundabout reasoning it is quite evident

that it cannot be the subject of precise measurement. It may be possible to

reach a conclusion as to whether the net effect has been on the whole favorable

or unfavorable, and whether it has been substantial or of little importance, but

in any event the result must be stated in adjectives rather than in arithmetic.

Because of the importance of theoretical analysis in any attempt to appraise

the effects of the National Recovery Administration on recovery, it may be worth

while to begin the entire discussion by a critical examination of the theories held by

the official sponsors of the code program. Why did they believe that it would pro-

mote recovery? Was this, under the circumstances, a reasonable expectation?

To this inquiry we turn in the following chapter.

Chapter XXXII. The N. R. A. Purchasing Power Theory

It would be a serious error to regard the National Recovery Administration as

a studied attempt to give institutional embodiment to an economic theory. It

was primarily a plan of action to meet what was conceived to be an emergency.

It responded to concrete immediate objectives; to get idle workers on the pay

rolls of industry, to shorten hours, to raise wages, to put a "bottom" under prices,

to outlaw "unfair competition", to abolish child labor. Theory was secondary to

action, not action to theory.

It is in part for this reason that we have no formal official version of the economic

doctrines underlying the National Recovery Administration. There is instead an

accumulation of public statements emanating from different Government officials

and varying widely in emphasis and completeness. To distill from these declara-

tions anything approaching a clear-cut, well-reasoned, and consistent body of

doctrine is patently impossible. For the most part they originated as propaganda

dashed off in the campaign to "sell" the National Recovery Administration to the

public, and they reflect the confusion and incoherence characteristic of such

material.

It need hardly be said that there is seldom in these statements any clear separa-

tion of the reform and the recovery aspects of the National Recovery Adminis-

tration program. In many cases it seems to have been simply assumed that

recovery was a natural byproduct of reform. The program itself, as we have

pointed out in the preceding chapter, was essentially an embodiment of the long-

standing reform proposals of organized labor and organized industry; higher

wages, shorter hours, and collective bargaining on the one hand; and the right of

business, subject to certain governmental checks, to regulate prices, production,

and trade practices on the other.

For what reasons were these measures thought to be conducive to recovery?

Without in any way pretending to do justice to all of the ideas expressed by all of

the official exponents of the National Recovery Administration theory, we venture

to summarize the main points of agreement as follows: (1) Raising of wage rates

and thus aggregate wage payments would expand the purchasing power for goods

and services, the increased demand for which would enlarge the volume of pro-

duction and start the upward spiral of recovery; (2) raising wages would check

the downward drift of wages and prices that had accompanied the depression,

abate "destructive" price competition based on wage cutting, and stimulate the

revival of spending upon whicli recovery depended; (3) relaxing the antitrust

laws in favor of collective action would "enable industry to eliminate cutthroat

and destructive competition and prevent overproduction. The resulting stabili-

zation of prices was thought favorable to recovery.
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BOf these three lines of support for the National Recovery Administration as a

recovery measure, the most frequently stressed snd the one to which we shall

give the most attention is the so-called "purchasing-power" theory. To this the

remainder of the present chapter is devoted. The other two arguments will be

touched on in the development of the analysis in the following chapters.
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THE STATEMENT OF THE THEORY

The main outlines of the purchasing power theory are fairly simple. Employers

were to raise wages and thus expand their pay rolls. The return flow of these

enlarged payments in the form of demand for the products of industry would

increase the physical volume of goods and services sold. This would mean greater

production, still greater pay rolls, a further expansion of demand, and so on

up the ascending spiral of recovery.

It was held, by the President at least, that there was one important condition

to the achievement of this sequence: employers must not raise their selling prices

as far as they raised wage rates. If they did so, the return flow of their enlarged

pay roll disbursements would be absorbed in the payment of higher prices rather

than in the movement of more goods. The same physical volume as before would

be taken off the market, with no real gain to recovery. This angle is clearly set

fortli in the President's statement outlining the policies of the National Recovery

Act at the time of the passage of the Recovery Act.

"I am fully aware that wage increases will eventually raise costs, but I ask that

managements give first consideration to the improvement of operating figures by

greatly increased sales to be expected from the rising purchasing power of the

public. That is good economics and good business. The aim of this whole effort

is to restore our rich domestic market by raising its vast consuming capacity.

If now we inflate prices as fast and as far as we increase wages, the whole

project will be set at naught. We cannot hope for the full effect of this plan

unless, in the first critical months, and, even at the expense of full initial profits,

we defer price increases as long as possible. If we can thus start a strong sound

upward spiral of business activity, our industries will have little doubt of black-ink

operations in the last quarter of this year."1

General Johnson's statements on this point swing back and forth between the

view that employers must raise wages before prices are increased and the essen-

tially different views that they must merely not raise prices ahead of wages.

A statement of the latter view follows:

"In the first place, don't forget that nobody expects employers to pay the in-

creased cost of reemployment. That is not possible. The consumerâ€”as

alwaysâ€”pays the bill. It is no argument to say, "Oh, this will cost this great

company $1,000,000 a year," or "this small employer $200 a month." Of course

it will do nothing of the sort. It is inevitable that the employer will raise his

prices and will himself pay nothing at all. The only restraint that is asked of

him is that he not raise his prices any more than his costs are raised. Except in

a limited class of cases there is simply nothing to the claim that any employer

pays this bill."2

Without undertaking the hopless task of reconciling all of General Johnson's

statements with each other, or with those of the President, we shall take it for

granted that the most authoritative statement of the National Recovery Adminis-

tration purchasing power theory called for a lag of price increases behind wage

increases. This lag was expected to result in an expansion of productive activity

and in lowered unit costs of production, which would obviate the need for raising

prices later to the full extent that would have been required had the wage increases

been offset at the original level of production. At the best, the theory was

exceedingly vague as to the uration of the lag and the extent to which employers

were expected to dig out their pockets to finance the wage increases before recoup-

ing through higher prices.

'Additional licht on the President's views may be found in the terms of the President's Agreement which

required a pledge from The signer "not to increase the price of any merchandise sold after the date thereor

over the price cm July 1, 1933, by more than is made necessary by actual Increases in production, replace-

ment, or invoice casts of merchandise, or by uxeÂ» or other costs resulting from action taken pursuant to the

Agricultural Adjustment Act, since July 1, 1933. and, in sotting such price increases, to give full weight to

probable increases in sales volume, and to refrain from taking profiteering advantage of the consuming

public" (italics ours). The Italicised portion of the pledge appears to indicate the view that the fall increase

in costs should not be immediately passed on ia higher prices.

'National Recovery Administration release no. 281, Aug. 10, 1933. Not only were Oenoral Johnson's

admonitions to employers to raise wages first and prices afterward interspersed with requests simply that

they raise prices no faster than wage3, but ethortations to keep prices down were alternated with prophecies

that they were surely going up. and even with statements that higher prices were one of the goals of the

National Rocovery Administration program. It should not be surprising that such confusing connsals

often led employers to stretch a point to their own interest.
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THE THEORY IN PRACTICE

Before we proceed to the discussion of this theory we should record the fact

that in practice it did not work out as planned. We shall see in the following

chapter that the anticipated lag of price advances behind wage increases did not

in general occur; indeed, that on the average prices rose ahead of wage rates.
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In view of the circumstances attending the inauguration of the NationalRecov-

ery Administration, program, this result is not surprising. The codes and the

President's Agreement did not become generally effective until August 1933.

Meanwhile the entire program, with its practical assurance of higher costs and

prices, had become public early in May, had been formally placed before Congress

by the middle of the month, and passed by the middle of June. Since industry

was virtually given notice of impending increases in labor costs 2 or 3 months

before they became effective a wave of speculative anticipation of these cost

increases and of the price advances they were certain to bring swept prices up

even before the codes were ready for operation.

Before this rising tide of prices the National Recovery Administration stood

as important as King Canute before the ocean. Speculative price advances were

repeatedly decried, but without noticeable effect. The great majority of em-

ployers looked on the National Recovery Administration as a means of eliminating

losses, not of increasing them, and there was a rush to get out of the red by the

most popular routeâ€”price raising. In the justifiable belief that the National

Recovery Administration had practically reduced the antitrust laws to a state of

suspended animation, they raised and stabilized their prices, in many cases by

agreement. In other cases prices were boosted without agreement.8 By the

time wages were raised by the codes it was a question of catching up with prices,

not of leading them up.4

_ It is the first and most obvious criticism of the National Recovery Administra-

tion program for increasing real purchasing power that while depending for its

effect on a certain relaton between wage increase and price increases it offered

no semblance of control over one of the facts in this dual relationship. In the

wisdom of retrospect, at least, it is apparent that there was even at the outset

little reason to expect that the result would conform to the preconceived design.

If the program represented planning, it was planning without any adequate

means of execution.

We shall discuss in later chapters the economic effects of the National Recovery

Administration as it actually worked out. For the remainder of the present

chapter, we shall consider the merits of the National Recovery Administration

purchasing power theory itself. The question is admittedly somewhat academic

in view of the failure of the National Recovery Administration to secure the

ractical application of the theory, but it is of sufficient importance to warrant a

rief consideration.

RAISING WAGES WITHOUT PRICE ADVANCES A HYPOTHETICAL CASE

Since the most authoritative version of the National Recovery Administration

purchasing power theory appears to consider wage increases beneficial only insofar

as they are not accompanied by compensatory price advances, it may be inter-

esting to speculate on what would have happened if the National Recovery Ad-

ministration had raised wages and had at the same time forbidden price increases

entirely. While we have no reason to believe that the theory contemplated

anything quite so drastic;â€”we have already observed that it is impossible to

ascertain exactly what it did contemplate. The consideration of this hypothetical

case should cast some light on the fundamental issues involved. The case repre-

sents the theory carried to its logical limits.

_ If employers are to absorb higher-wage costs the first and most obvious ques-

tion is where, except by offsetting price increases, they are to get the money for

the extra pay roll? On this point the official National Recovery Administration

literature is rather noncommital. The reader is frequently left to infer that the

wherewithal to pay the higher wages will be obtained from the increased spend-

ing of the benefited wage earners. Obviously, this puts the cart before the horse.

Before these workers can spend more they must receive more. By the same token,

before the employers can receive more from the return flow of their wage disburse-

* It should not he inferred that prices f.dvnnced ahead of wage rates in each find every case. Many em-

ployers were unahle to raise their prices and otbors delayed doing so. Increases were so widespread, how-

ever, as to produce n sharp rise in the general level of prices.

'See ch. XXXIII. As early as July 20, 1033, General Johnson issued a warning that "the rapid rise of

retail prices ahead of consuming power may precipitate another crisis." N. R. A. release no. 72(a), July 2ft,

1933.
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ments, they must find the money to expand those disbursements. This brings

us back where we started.

Before we consider possible methods, other than price advances, by which

employers may finance enlarged pay rolls, it should be made clear that the en-

largement of total wage pay tolls is by no means a necessary result of a raising of
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wage rates. Confronted by higher labor costs and pegged selling prices, employ-

ers may avoid unprofitable operations by shutting down their plants and paying

no wages whatever. They may discontinue a part of their operations and so

reduce their labor force that their pay-roll disbursements are no larger, or are

even less, than before. They may speed up their labor, by "stretch-out and other

methods, so that their wage costs on a given volume of operations are not in-

creased. For these and other reasons, compelling employers to absorb higher

wage rates is a very different thing from compelling them to increase their aggre-

gate pay rolls.

ft seems exceedingly probable that the imposition of higher wage rates under

the conditions assumed in this hypothetical case would result in a relative increase

(if any) in pay rolls much smaller than the average wage-rate increase. Because

the higher price of labor would make it unprofitable to conduct many operations

theretofore extant, the amount of labor taken off the market would contract.

Pay rolls might conceivably fail to expand at all. Let us assume, however, for

the sake of the argument, that the decline in the amount of labor purchased by

employers does not entirely offset the effect of higher wage rates for the labor

that continues to find a market, and that the total wage disbursements of em-

ployers are actually expanded. Does this mean that there is an enlargement of the

purchasing power of the community as a whole? Let us turn to a consideration

of this question.

There are three principal expedients, other than price advances, by which

employers can finance whatever pay-roll increases are occasioned by wage in-

creases: (1) They can curtail their nonwage disbursements in order to divert

additional funds to wage payments, (2) they can use up their available cash

reserves, (3) they can borrow from banks (with the consent of the bankers).

Consider first a shifting of employer disbursements to wage earners at the

expense of alternative payments. It is often easy for a time to allow accounts

payable to accumulate, to let inventory run off, to cut down on repairs, replace-

ments, and additions to plant, to delay retirements, to curtail dividends and other

proprietary withdrawals, and to reduce salaries. Some of these expedients in-

volve a reduction in the employers' direct demand for commodities while others

indirectly reduce demand t>y cutting down the flow of funds distributed to

other spenders. In either case the curtailment may offset the benefits derived

from the additional spending of wage earners.

If the brown-eyed inhabitants of the United States were to donate 10 percent

of their incomes to the blue-eyed inhabitants, few people would argue that this

transfer would increase either the power of the entire population to spend for

goods and services or its actual expenditures. One group would presumably

spend less and the other more, by a like amount. If the employers of the country

add 10 percent to the weekly pay rolls of wage earners and curtail by a like amount

their payments to others, the result may be similar.

It is sometimes argued that a redistribution of employer disbursements in

favor of labor, even with no increase in their aggregate amount, shifts income from

slow spenders to rapid spenders, hence that the redistribution itself generates a

larger demand for goods and services within a given period of time. Insofar as

employers enlarge their pay rolls by a curtailment of their own expenditures for

materials, supplies, repairs, replacements, and the like, there seems little reason

to believe that the funds thus diverted will reach the markets for goods and serv-

ices sooner than if the diversion had not occurred. Insofar, however, as their

disbursements to labor are expended by a curtailment of payments to the recipi-

ents of property incomeâ€”interest, rent, royalties and dividendsâ€”the case is

somewhat different.

It is probably true that money paid out for these purposes returns on the

average more slowly to the markets for goods and services than if paid to wage

earners. If this is so, it is due to the fact that a considerable portion is "saved "â€”

a porportion much larger than in the case of wages. Before these savings find

embodiment in physical goods they have ordinarily to go through the relatively

tortuous channels of the capital market, a process that usually requires more time

than the expenditure of the unsaved portion of the funds received by wage

earners.
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The display is particularly marked during periods of low business confidence

and inactive capital markets. It cannot be inferred simply from this difference

in rate of expenditure, however, that a shifting of employer disbursements from

capital payments to labor payments will, in the absence of an increase in the aggre-

gate for both purposes, augment the total spending of the community. In the
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first place, the possibility of such a shift is severly limited. Secondly, we must

reckon with its effect on the rate of expenditure of funds which continue to accrue

to the owners of property after the shift has been accomplished. Let us consider

these points in order.

The possibility of diverting to labor through wage increases the disbursements

employers are making for interest, rents, and royalties is within any moderate

period of time comparatively slight. These payments are governed by contract

and are not quickly reducible. If we may judge conditions at the time the

National Recovery Administration was launched by the showing of nonfinancial

corporations in 1932, employers' disbursements for interest, rent, and royalties

aggregated much larger than their disbursements for dividends.8 The major

part of the property income paid out by employers was apparently of a kind not

subject to quick curtailment. The flexible part, namely dividends, was very

small in relation to the total of payments to labor. We have estimated that if

the National Recovery Administration had been nble to divert to labor (1) all of

the corporate dividends and (2) all of the property earnings withdrawn by the

owners of unincorporated enterprises, the total labor income of the country

would have been increased ODly 5 to 10 percent. Of course, the possibility of such

a complete diversion was nil.

Even if employers had stopped entirely all dividend paymenst and other with-

drawals of equity income and had added to their pay rolls the amounts thus

obtained, it is far from certain that the somewhat more rapid expenditure of the

diverted funds at the hands of labor would have compensated for a slowing up

in the expenditure of property income accruing to the recipients of interest, rent,

and royalties, not to mention funds saved from labor income. The slowing up

in the rate at which the savings of the community find embodiment in goods and

services would be a probable result of the extinguishment of dividend payments.

Without pursuing the matter further at this point, we may record the con-

clusion that at the time the National Recovery Administration was launched

little stimulus, if any, could have been given to business merely by diverting to

labor a part of the employer disbursements which, except for wage increases,

would have gone to other recipients. It was essential that the plan should actually

enlarge the aggregate outgoing payments of employers instead of merely redis-

tributing them. Only in this way could it be expected to enlarge materially the

return flow of such payments in the form of demand for the products of industry.

Still continuing our hypothetical case, let us ask whether, if the National

Recovery Administration had raised wages without permitting price advances,

employers generally would have been induced to expand their aggregate disburse-

ments. This brings us to a consideration of the two principal expedients by which

they might have tried to do so, namely, bank borrowing and the using up of cash

balances.' Was there at the time the National Recovery Administration was

proposed any strong probability that, in toe absence of price increases, wage

increases would lead to any general resort to these devices on a scale sufficient to

be of importance to recovery?

Insofar as increased labor costs are not financed by price advances, employers

obviously suffer at the outset either a dimunition of their profits or an aggrava-

tion of their losses. Their net earnings go down as the income of labor goes up.

The question is whether, if the National Recovery Administration had prohibited

price advances employers would have generally borrowed from banks and used

up their cash to meet the additional losses forced upon them.

It must be remembered that when the National Recovery Administration was

proposed the employers of the country were collectively running in the red to the

'According to Statistics of Income, 1932, U. S. Bureau of Internal Revenue, Interest payments by non-

financial corporations were alone nearly as large as their dividends (2.6 billion dollars as against 3.1 billions).

Rent and royalty payments are not available.

* There are several expedients of much less importance than bank borrowing and the reduction of cash

balances by which employers may attempt to finance increased total disbursements. They can. for exam-

ple, force the collection of debts owing them, sell assets they would not otherwise have disposed of, borrow

from others than banks, etc. (Borrowing by allowing ordinary payables to accumulate is excluded here as

a reduction of disbursements.) As for forcing the collection of receivables it is a case of robbing Peter to

pay Paul. Spending power gained in this way by the collector is lost by the one who is forced to pay.

Extraordinary sales of assets and nonbank borrowings may be of some account, but whether the transfer

to workers of funds so obtained enlarges the total spending of the community for the products of current

industry .depends on wher and for what the previous holders of the money would have spent it If the trans-
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tune of several billions of dollars a year. In 1932 corporations alone had a com-

bined net defleit, after income taxes, of nearly 6 billions.7 Less than 20 percent of

these corporations showed net income. It also must be remembered that up to

the time the National Recovery Administration was proposed the unprecedented

business losses accompanying the depression had not led employers as a whole
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either to increase their bank borrowings or to impair their relative cash position.

On the contrary, these borrowings were drastically reduced, while aggregate cash

holdings were strengthened in relation to the volume of business.8 The depres-

sion experience points strongly to the conclusion that the pressure of losses will

not as a rule indicate either businessmen to borrow or bankers to lend, and that

there is the greatest resistance against the reduction of cash balances in order to

meet deficits.

While we do not wish to stress this evidence too heavily, we see little reason to

believe that the reaction of employers to losses imposed by National Recovery

Administration wage increases (accompanied by a prohibition against price

advances) would have been essentially different from their reaction to the losses

already encountered during the depression. We seriously doubt if they would have

financed these additional losses to any considerable extent by bank borrowings or

the impairment of cash positions. It appears more probable that they would

have obtained the funds for whatever additional pay roll (if any) resulted from the

wage increases largely by a curtailment of non-wage expenditures, that is to say-

by a redistribution rather than an enlargement of their outgoing payments. Such

a reaction, as we have already observed, would have reduced "purchasing power"

in one place while increasing it in another. The shift might have been desirable

from some points of view, but it would not have been likely to promote recovery

as we have defined the term.

The National Recovery Administration was right in holding that if we were

to get out of the depression somebody had to begin spending more money.

More goods had to be taken off the market. It was right also insofar as it

held that this revival of spending, if it was to occur otherwise than by an enlarge-

ment of Government expenditures, could best be initiated through an expansion of'

the disbursements of business organizations. The country's greatest reserve of

unused private purchasing power was the dormant funds of business enterprises

and investors and the potential bank credit which awaited their decision and

ability to borrow.' If the National Recovery Administration had raised wages

without permitting price advances, we think it unlikely the added losses thus

imposed on business would have forced into use any considerable part of this

latent specing power.

We have previously pointed out that the National Recovery Administration

had no power to reach the reserve purchasing power in the hands of investors

whose income was derived from interest, rent, and other sources not materially

affected by the wage-raising program. Even if the compulsory absorption of

higher labor costs could have pried loose a certain amount of idle money held by

employers it is a fair question whether the increase in losses might not have

seriously aggravated the hoarding of investment funds held in these other quarters.

Timid money cannot be dragooned into expenditure. Since the National Recov-

ery Administration had no adequate power to appropriate such funds, or to

prevent their steady accumulation through the process of saving, the logical course

Â»Statistics of income, 1932. While tbe computation of net incomes and deficits for income tax purpose8

gives a somewhat more gloomy picture than would be derived by ordinary accounting methods, the dif"

Terences are not sufficient to change the picture essentially.

> No figures are available showing separately the bank loans of employers for business purposes. Loans of

all banks in the United States declined from near 42 billion dollars in 1929 to a little over 22 billions in the

spring of 1933. (A minor part of this decline is due to the withdrawal of the loans of suspended banks from

the figures as reported). Business loans make up a preponderant part of the total and have undergone

drastic liquidation. This is further indicated by the trend of "all other" loans as reported by tbe Federal

Reserve member banks. While by no means identical with loans for ordinary business purposes, this

classification is perhaps the best indicator of their movement. These loans declined 55 percent during

the depression.

In spite of unprecedented deficits the cash balances of nonfinancial corporations declined only 20 percent

from 1929 to tbe end of 1932. Since the dollar volume of business transacted with these balances was 50 per-

cent lower, the ratio of cash to transactions actually increased by 60 percent. More noteworthy still, this

ratio was virtually the same in 1932 for corporations showing net deficits as for corporations with net incomes.

(These computations are based on the Statistics of Income for 1929 and 1932. The ratio of cash to the dollar

volume of business Is not necessarily by itself an adequate measure of the strength of tbe cash position, but

it suffices nevertheless to show in a very rough way what has occurred. The volume of business is measured

by gross receipts.)

'We have already cited the fact that the cash holdings of corporations were extraordinarily large in rela-

tion to the current volume of business. The overflow into expenditure of the redundant portion of these
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would have been to promote their voluntary utilization. To this end the doctrine

of salvation by increased losses seems inappropriate.10

Insofar as the National Recovery Administration purchasing power theory

called for a general increase in income of employees at the expense of the earnings

of employers, it was, we believe, ill suited to the conditions prevailing when it
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was advanced. A curtailment of profits to the advantage of labor might be

under some circumstances conducive to the enlargement and stabilization of

production, but this was certainly not the case in the spring of 1933. With

most of industry operating in the red, any feasible expansion of pay rolls at the

expense of profits was slight indeed. Moreover, this attempt to squeeze blood

from the turnip of business earnings would have aggravated the stagnation of

business and investor expenditures, thus still further delaying the release of

the large reservoir of purchasing power impounded for such expenditures.

One more point and we shall leave our hypothetical question. It is sometimes

argued that the expansion of productive operations made possible by the increased

spending of the workers benefited by wage increases would enable employers

generally to regain their profit position, without price increases, through a lowering

of unit overhead costs. There can be no doubt that if raising wages while pro-

hibiting price advances were a means of expanding the aggregate volume of pro-

duction there would be, on the average at least, a reduction in unit overhead

costs. In many cases there would also be a gain in output per man-hour with

accompanying reductions in direct costs per unit. The important question,

however, is whether under the conditions confronted by the National Recovery

Administration the raising of wages without price increases would have so

expanded aggregate production as to bring these potentialities into realization.

For the reasons advanced above, we are constrained to doubt it."

WAGE RAISING FOLLOWED BY PRICE RAISING

The foregoing hypothetical case was propounded in order to examine the

probable consequences of raising wages at the expense of profits. We have ex-

pressed the view that under the conditions existing at the time the National

Recovery Administration was launched this policy would not have promoted

recovery. As we have already pointed out, however, the National Recovery

Administration did not contemplate anything so drastic as a prohibition of price

advances. It left prices free to rise but hoped merely that they would not rise

as fast and as far as wage rates. It expected that employers would voluntarily

"absorb" higher wage costs, at least at the outset, and thus effect that enlarge-

ment of pay rolls at the expense of profits which was conceived to be the essential

condition of the success of the scheme. This raises the pertinent question

whether the conclusions reached from our hypothetical case are inapplicable to a

voluntary absorption of increased labor costs by employers when prices are left

free of governmental restraint.

If the National Recovery Administration had raised wages more promptly,

say in June 1933 instead of in August and September, it might have secured some

lag of price increases behind wage increases, if for no other reason than that price

readjustments require a certain amount of time. If the raising of wages under

such circumstances had resulted in a stimulus to business it would not have been,

in our opinion, because the lag in prices resulted in an absorption of increased

labor costs by employers, but because the imminence of higher prices occasioned

l* The theory has sometimes been advanced that since producers and distributors always have on hand

an Inventory of goods processed or bought in the past, they can seil these goods on the basis of original cost,

regardless of the fact that replacement costs have been raised by the codes, and still make as much profit

on them as they would have made if replacement costs had remained the same as the originals; hence it is

concluded that for as long as the low-cost inventory is being sold employers can pay higher wages or other

costs without curtailment of profit.

Despite some of the accounting conventions that enter into the calculation of profits, this view seems to

us erroneous. If inventory is being sold at less than the cost of replacing it, the proceeds of the sale, when

embodied in new inventory, represent fewer goods than before. The owner is actually poorer in real wealth,

even though he may show a gain in dollars. By selling at original cost in a period of rising costs and prices,

industry would have constantly to drain away its cash, ana in the end would have to borrow, merely to

preserve a constant inventory in physical terms. That dollar profits may be shown under these conditions

does not alter the fact that in terms of goods industry would be incurring losses.

11 It is not inconceivable that if employers borrowed enough from banks, let us say, and continued to

disburse the proceeds with sufficient persistence while foregoing price advances, they might realize a size-

able expansion in their aggregate volume of operations. Eventually, they might by this alone achieve a

restoration of the profit and loss position obtaining before the higher wage rates were effective. The

amount of expansion in volume necessary to reach this result without price increases would depend on the

extent of the initial increase in wage costs and t he rate at which average unit costs decline with an expansion

of operations. The theoretical possibility of this result is one thing; the practical probability of it another.
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by the increased labor costs offered a speculative inducement to build up inven-

tories before the upward price readjustments were completed. This speculative

buying would have brought about a temporary boom production even though the

squeezing of profit margins resulting from the lag of price increases behind wage

increases were in itself of no benefit. Such a boom, even though accompanied by
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some absorption of higher wages by employers, would not have depended on this

factor and indeed would have been stronger without it.11 We believe that the

conclusions on profit squeezing which we reached from our hypothetical case are

generally valid, when applied to the conditions facing the National Recovery

Administration, even in the absence of such an absolute prohibition against price

increases as is postulated in that case.

The National Recovery Administration theory attached an exaggerated im-

portance to the matter of the timing of wage and price increases during the

transition from lower to higher levels. The transition period was bound to be

brief, a few weeks or months at the most. The really important question is not

whether wage rates were raised a little sooner than prices, or vice versa, but

whether the readjustments in the economic structure which survived the

transition were conducive to a continuing recovery.

The National Recovery Administration envisaged the raising of wages as an

immediate "pump-priming" operation, or as an initial shove needed to get the

industrial engine off dead center. It expected, by a sudden increase in the

purchasing power of employees to launch a "strong upward spiral" of business.

It was forgotten that much higher levels of employee purchasing power had

formerly not prevented a strong downward spiral. Upward spirals of business

activity are not a necessary result of any and every initial push. The result

may equally well be a temporary flurry, followed by a leveling off or a recession

to previous conditions. The development of an upward spiral requires not only

an initial push but a continuing one.

We do not believe that moderate differences in the timing of wage and price

increases on the upswing would have made any substantial difference in the char-

acter of the readjustments when completed, or in their lasting effects. We have

already stated that in practice the National Recovery Administration occasioned

an advance in price levels at least concurrent with, and probably preceding, the

raising of wage-rate levels by the codes. The analysis of these developments,

and of their probable economic effects, occupies the succeeding chapters. The

conclusions therein derived from a consideration of actual developments under

the National Recovery Administration may be taken as our judgment as to what

the effect of the codes would have been had they raised wage rates to the same

degree but in advance of the upswing of prices, of course assuming the movement

of prices to have been subjected to no more Government restraint than it actually

encountered.

Chapter XXXIII. Wage Rates and Prices Under the National Recovery

Administration

If we are right in believing that the most important effects of the National

Recovery Administration from a recovery standpoint were the changes in costs

and prices which it occasioned, some measurement of these changes constitutes a

preliminary step in the appraisal of its results. As a background for this under-

taking, let us first consider briefly the situation at the time the National Recovery

Administration was launched.

changes in wage rates and living costs during the depression

One of the reasons frequently advanced to justify the broad-gaged campaign

of wage raising which the National Recovery Administration conducted was the

acute shrinkage in labor income during the depression. From this it was inferred

that the general level of wage rates had been excessively reduced and that

restorative measures were called for.

That the total payments of wages and salaries declined sharply during the

depression is not in itself evidence that hourly wage rates were inordinately

11 Had wages risen ahead of price*, tbe speculative expansion of production during the transition to

higher cost and price levels would have been somewhat smaller than it proved to be with prices generally

advancing ahead of wages. When prices are rising before prospective wage Increases are in effect,Industry

tries (1) to get as much finished goods as possible produced before wages are raised, and (2) to acquire large

Inventories of raw materials and supplies before prices rise further. Had the National Recovery Adminis-

tration raised wages promptly and left prices to be readjusted thereafter, there would still have been the

second incentive, which might well have provided a considerable temporary stimulus to business, though

of less force than that afforded by the two incentives in combination.
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reduced. The falling off in total payments reflected not only a scaling down of

wage rates but a shrinkage in the number of workers employed and a curtailment

of working time for those still on the pay rolls. The wage-rate reductions were

therefore far less drastic than the decline in total labor income, and of course

cannot be measured by it.
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Before we attempt to gage the extent of these reductions in wage rates it is

appropriate to ask by what test we may determine whether they were excessive.

The question raises many far-reaching issues of economic theory, the discussion

â–

of which is beyond the scope of this study. Without venturing any general

solution of the problem, we shall advance the purely negative proposition that

wage-rate reductions during the depression were not excessive when paralleled

by equivalent reductions in the cost of living; in other words, when real wages

per hour did not decline.

Since the cost of living during the first half of 1933 averaged 27.7 percent lower

than for the year 1929, any reduction in wage rates less drastic than this left real

-earnings per hour higher than before the depression.1 Is there evidence that wage

rates declined generally by more than this amount?

Unfortunately, the available statistics on the average hourly earnings of labor

do not for the most part run back of 1912. For this reason we must rely largely

on inferences drawn from changes in average weekly earnings, for which we have

more comprehensive date. The accompanying table shows for a number of differ-

ent industries and classes of workers the average weekly earnings in 1929 and in

the first 6 months of 1933, just before the National Recovery Act, together with

the average hours worked per week in the latter period and the change in average

real rearnings per week since 1929.

"j Despite the general reductions during the depression in the average number of

hours worked per week, the average weekly real income in many lines actually

Changes in nominal and real weekly earnings between 19Z9 and the first half of 1983 1

Industry and class of labor

earnings

1929

1933

Percentage change

In average weekly

earnings

Nominal

Real1

Average

hours

per

week,

1933

Manufacturing (wage earners only).

Mining (wage earners only):

Anthracite coal

Bituminous coal

Metalliferous -

Quarrying and nonmetalllo

Crude petroleum

Trade:

Retail â€¢

Wholesale

Public utilities:

Telephones and telegraphs

Electric light and power

Electrio railways

Steam railroads:

Wage earners r

Salaried workers

Service:

Laundry

Cleaning and dyeing

Hotel

$25.30

31.26

25.05

30.19

23.67

38.37
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The decline in nominal earnings was less than the reduction in the cost of living.

It may be taken for granted that where average real earnings per week either

rose or showed little change the average real earnings per hour were considerably

higher in 1933 than in 1929.3 Even where real earnings per week showed a sub-

stantial decline, however, it does not follow that real hourly earnings went down.
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A glance at the last two columns of the table indicates that where the weekly

real income was materially below 1929 the average hours were low. Thus in the

case of manufacturing wage earners (for whom we have 1929 data on working

hours) the decline of 13.7 percent in average real income per week was due wholly

to a decline in average hours from about 50 to 39. The average real earnings per

hour actually rose about 10 percent.3

We may say with considerable assurance that average real earnings per hour

were higher in the first half of 1933 than in 1929 in all the lines of industry shown

in the table, with the exception of bituminous coal, quarrying, metalliferous

mining, and cleaning and dyeing.4 It is even doubtful whether it is necessary to

except the last two of these. In some fields the increase was very substantial.

Certainly it is safe to say that the reduction during the depression in the general

levels of hourly wage rates was not excessive when compared with the decline in

living costs. With real wages per hour averaging higher than in 1929, it is ob-

vious that the decline in the aggregate real income of labor w as generally attribut-

able to unemployment, either partial or complete, not to low wage rates.'

An increase in average real earnings per hour appears to have been enjoyed bv

unskilled and skilled labor alike. Although the data on this point are limited

largely to wage earners in manufacturing, and can support at the most only ten-

tative inferences as to other fields, they indicate that the average real hourly

earnings of unskilled workers in the first half of 1933 were above 1929 by about the

same percentage as those of semiskilled and skilled workers."

It is unquestionably true that in certain industries, localities, and establish-

ments wage rates had been reduced much more drastically than living costs. We

need not debate here the question whether it was desirable to intervene in some

of these situations with minimum wage standards. From a recovery standpoint,

such a restricted program would have made little difference one way or the

other.7 It would also have had little resemblance to the program that the

1 We have no actual figures for most of these employments to show average hours worked per week In

1929, but data for various earlier years indicate quite clearly that the average week was shortened during

the depression in all or nearly all of the employments covered In the table.

'This 10 percent increase is calculated on an assumed average week of 50 hours in 1929. The manufac-

turing establishments reporting to the National Industrial Conference Board showed an average of 48.4

hours, but since workers in these plants have averaged consistently a shorter week than those in the much

larger number of plants reporting to rhe Bureau of Labor Statistics (figures for the latter do not go back

of 1932), it seems reasonable to suppose that the Bureau's average, if it bad been computed in 1929, would

have been at least 60 hours.

According to data compiled by the National Industrial Conference Board, the average hourly real earn-

ings of wage earners in 25 manufacturing industries were 7 percent higher in the first half of 1933 than in 1929.

(Computed from Wages In the United States, 1914-30, table 13, and Supplement to Conference Board

Service Letter, May 1934, table 1.) Another computation, based on a special Conference Board study,

shows that the average hourly real earnings of wage earners in over a thousand manufacturing establish-

ments were 9 percent higher in January 1933 than in January 1930. Calculated from wage data reported in

the Conference Board Service Letter, February 1933, page 11.

* Calculations based on studies of average hourly earnings in bituminous coal mining in 1929 and 1933

(precode) indicate a decline of 14 percent in average real earnings per hour In this field. These studies, by

the llureau of Labor Statistics, are reported in the Monthly Labor Review for September 1933, p. 636.

The calculation of average real earnings is our own.

'This conclusion based on data for only a part of the country's employees, is in line with the figures

published by the Department of Commerce, showing that the average annual earnings of all employed

workers were sliphtly higher in 1932 than in 1929. Since many types of workers had their hours shortened

this points to average real earnings per hour considerably higher than in 1929. See National Income

1929-32, U. S. Department of Commerce, table 5.

* Data compiled by the National Industrial Conference Board indicate that between 1929 and the first

half of 1933 the average hourly real earnings of manufacturing wage earners increased as follows: Unskilled

male workers, 7 percent" skilled and semiskilled male, 8 percent; female, 4 percent. (Computed from Wages

in the United States, 1914-30, table 13, and Supplement to Conference Board Service Letter, May 1934,

table 2.) Another calculation based on Conference Board data for skilled and semiskilled workers and Bu-

reau of Labor Statistics data for common labor (entrance rates'! shows that in the 8 manufacturing industries

covered by boTh series the hourly real earnings of common labor rose about 9 percent between 1929 and the

first half of 11*^3, as compared with a rise of 5 percent in the case of skilled labor. (Computed from data

published by 1 tie Bureau of Labor Statistics in the Montly Labor Review, December 1934, p. 14M; and from

the 1933 Census of Manufactures. The 8 industries were weighted In accordance with 1933 employment.}

Further light on changes in the wage rates of unskilled labor during the depression may be derived from
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National Recovery Administration put into operation. In part because of its

adherence to the idea that higher wages were beneficial as a means of enlarging

purchasing power, and in part because the spreading of employment through

limitations on hours involved raising hourly wage rates to prevent reductions in

the weekly earnings of those whose hours were cut, the National Recovery
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Administration boosted these rates generally.8

The basic difficulty in the spring of 1933 was not that hourly wage rates were

generally too low, but that there were not enough hours being worked. It did

not seem to occur to the National Recovery Administration that in some cases

wage rates might be too high instead of too low, or that a high price for labor

might restrict the amount used. On the contrary, it seems to have been assumed

that employers would buy more labor at a liigh price than at a low one. This

idea we shall have occasion to examine later on.

THE PROBLEM OF MEASUREMENT

The measurement of the special effects of the National Recovery Administra-

tion on wage rates and prices can be accomplished only by the use of some

assumption, express or implied, as to what would have happened in its absence.

It must be admitted that in a situation so complex and in many ways so unpre-

cedented as that into which the codes were launched, assumptions of this char-

acter are perilous at the best. It is fortunate from the standpoint of statistical

analysis that the changes in wage rates and prices attributable to the National

Recovery Administration appear to have been for the most part concentrated

within a relatively brief period of 1933. This makes it possible to compare pre-

cede and post-code wage and price levels only a few months apart, and to make

the assumption, subject to certain qualifications, that during this short interval

changes in these levels due to other influences than the National Recovery

Administration may be ignored.

This method of segregating the effects of the National Recovery Administration

from those of other elements in the situation becomes less and less trustworthy

as the time span covered by precode and post-code comparison is lengthened.

Comparisons involving the last few months of 1933 and the pre-National Re-

covery Administration months in the first half of the year are for many purposes

fairly satisfactory. Those involving conditions in 1934 and precode conditions

in 1933 are very much so. With a time span of a full year, the assumption that

but for the National Recovery Administration there would have been no material

change in wage and price levels becomes exceedingly shaky. For this reason we

shall for the most part confine our analysis to developments accurring within the

oalendar year 1933 (though the calculations will be carried to the middle of 1934).'

In thus limiting the time span for pre-code and post-code comparisons we shall

unavoidably omit from consideration some of the delayed affects of the codes.

It is well known that in many cases wage readjustments arising out of the codes

(or the President's agreement) continued to be made for sometime after these

became effective, and that price advances were sometimes delayed for a con-

siderable period. Because such trailing readjustments continuing over into

193 4 are not satisfactorily separable statistically from changes due to other factors

their importance cannot be measured, but they are believed to be comparatively

small in relation to the adjustments accomplished during the transitional period

of 1933.

Even within the limited time span just defined the difficulties in the way of

measuring changes in the general levels of wage rates and prices are formidable

indeed. The only usuable indicator of changes in wage rates covering currently

any large number of workers consists of data on average hourly earnings. Not

only is the indicator somewhat inexact at best, but it is not available for all of the

industries subject to the National Recovery Administration.' For the rest we

For the same month the National Industrial Conference Board reported average hourly earnings of 37.8

cents for unskilled male wage earners In manufacturing and 30.3 cents for female workers. Without pressing

these fragments of evidence too far, we may venture the tentative conclusion that at the time the National

Recovery Administration was inaugurated the average wase rate of unskilled labor throughout the country

was approximately the same as the (weighted) average of minimum rates incorporated into the codes.

This would suggest, as a rough guess, that something like one-half of the unskilled workers in National

Recovery Administration industries were getting less than the applicable code minima. Had the codes

affected only these subminlmum workers the increase in tho total labor cost of production would have been

slight, the bulk of that cost consisting of payments to skilled and semiskilled labor.

8 Although in the main low hourly rates were raised more than high ones, increases were not confined

to the lower brackets. For a further discussion of this subject, see chap. XXXVII.

'For several reasons, changes in average hourly earnings as currently computed may fail to meivsure

accurately the (weighted) average change in wage rates in the industries they represent. U) When employ-

ment Is increasing there is some tendency for the added workers to be taken on in disproportionate numbers
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must rely on estimates. As for the cost of livingâ€”the price series that from the

standpoint of National Recovery Administration theory should be compared with

changes in wage ratesâ€”the only general indexes available purport to cover only

budgets of the families of urban wage earners. Not only are these indexes of the

doubtful usefulness as reflections of the cost of living of other classes of employees,
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but it is questionable whether in the transition period of 1933 they reflected

adequately changes in that of the wage earners themselves.10 For this reason

we have had to construct our own index, based in part on estimates, though

we believe it to be superior for our purpose, it is a rough approximation at the best.

In view of these obstacles to the measurement of changes in wage rates and

price levels due to the National Recovery Administration it is obvious that a

large component of judgment and opinion inheres unavoidably in any result

obtainable. Absolute proof is impossible. It follows, of course, that any conclu-

sions reached can be formulated only in the most general terms.

The effects of the National Recovery Administration viewed particularistically

were exceedingly diverse. They fell differently on different establishments,

industries, labor groups, geographical regions. It is not our purpose at present to

explore these variations as such, but rather if possible to form some opinion as ta

the net effect on the economy as a whole.

That the National Recovery Administration raised hourly wage rates for some

classes of employees by more than it raised living costs there can be no doubt.

That for other classes it raised the cost of living without any increase in hourly

compensation there can also be no doubt. Leaving aside for the present the

question of whether the benefited group should have been favored at the expense

of the other group, let us ask whether for all employed workers considered col-

lectively the gains exceeded the losses. Did the National Recovery Administra-

tion in other words raise hourly wage rates on the average as fast and as far as

it raised living costs?

The reason for putting the question in this way is obvious. The National

Recovery Administration was supposed to promote recovery by increasing the

total real purchasing power of employees. Irom this standpoint it is not suffici-

ent to know that for certain groups and classes of workers it raised wage rates

more than it increased the cost of living. If other groups were adversely affected,

the increase of peak purchasing power in one quarter may have been neutralized

by losses elsewhere with no net gain for the buying power of labor as a whole.

To get at the total result it is necessary to include in the calculation even workers

in employments exempted from codes. The National Recovery Administration

altered their cost of living if it did not alter their wage rates. From a recovery

standpoint, their real purchasing power is just as important, in proportion to its

size, as that of any other type of labor.

It may be reasonable to assume that changes in wage rates in the middle of

1933 (as evidenced by changes in average hourly earnings) can be attributed al-

most wholly to the codes and the President's Agreement. It is not safe, however,

to make this same assumption as to changes in the cost of living. During the

period of the inauguration of the National Recovery Administration an important

part of the rise in living costs was owing to the rapid advance in the prices of

farm products attributable to the Agricultural Adjustment Administration,

program and to other factors for which the National Recovery Administration

was not responsible. It is necessary, therefore, to make some adjustment for

these elements in the situation. The cost of living index shown in the chart

below has been computed in such a way as to exclude that component of retail

prices consisting of payments to farmers (plus processing taxes) and payments for

imported commodities.

in the less skilled jobs and to be paid less than older employees even on the same jobs and to be paid leas

than older employees even on the same lobs. For this reason the average hourly earnings of new and old.

employees combined may change without commensurate changes in the average earnings (or wage rates)

of the old employees alone. (2) The average hourly earnings of a varied group of employees may change

merely because of a shift In the relative importance of different types of labor in the composite. (3) Where-

compensation is on a piece-work basis, as it frequently is in manufacturing and mining, average hourly

earnings may change because of differences in the continuity or intensity of work, apart from changes lib

the rates of pay. (4) The actual data on average hourly earlngns are based returns from only a part of each-

industry, these returns coming chiefly from the larger enterprises in the field. They may be in some degree

unrepresentative of the nonreportlng units.

11 See appendix C, p. 906.

ï¿¼

WAGE RATES AND LIVING COSTS
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For the movement of the adjusted index in the summer of 1933, the National

Recovery Administration is believed to be chiefly responsible." It is compared

in the chart with an index of average hourly earnings for all employees in the

country.

While the character of these indexes is not such as to warrant any fine-spun
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conclusions, they do show satisfactorily the extraordinary upsurge of living costs

and hourly earnings within a period of 3 months, affording the clearest statistical

evidence available of the influence of the codes.

The chart indicates no such lag of price increase behind wage increase as was

called for by the National Recovery Administration theory. The codes appar-

ently raised living costs on the whole concurrently with, or even in advance of,

the hourly earnings of labor.

(Chart on "estimated average hourly earnings and adjusted cost of living of

all employees in the United States," is on file with the committee.)

It appears also that the relative advance of the two indexes was roughly the

same. In the post-code months of 1933 both stood 9 or 10 percent above their pre-

code lows." We may phrase our conclusions from the chart as follows: (1) The

National Recovery Administration raised substantially both the average hourly

earnings and the cost of living of the Nation's employed workers as a whole.

(2) If on the average wage rates per hour were raised more than living costs, the

difference was small. For the most part gains in money earnings from this

cause were offset by the effect of the National Recovery Administration on the

prices of the goods and services bought with these earnings. Average real earn-

ings per hour were but slightly affected."

WAGE BATES AND WHOLESALE COMMODITY PRICES

While we are not warranted by the available data in stating any more precisely

than this the effect of the National Recovery Administration on the real purchas-

ing power of the average hourly wage of all employees in the country, some fur-

ther light on the relation between price increases and wage increases may be

derived from a consideration of a limited group of wage rates and prices for which

we have better information than we have for wages and the cost of living in

general. In the accompanying chart is shown an index of the average hourly

"The two adjustments cited probably cover the great bulk of the effect on living costs of the depreciation

of the dollar in foreign exchange which followed the gold regulations of April 1933. This depreciation of

course affected the prices of some export commodities other than farm products, but the change in the cost

of living due to this factor was apparently negligible.

Insofar as the Increase in the cost of living in the summer of 1933 cannot be attributed to the rise in farm-

product prices (including processing taxes), and to the influence of the depreciated to (1) the National

Recovery Administration program, (2) a natural firming up of prices with the expansion of productive

operations, and (3) general "Inflation psychology." The second of these factors could reasonably account

for only a very minor part of the extraordinary rise which occurred. As for "inflation psychology", a con-

siderable part of it was due to the Impending Increase in costs and prices under the codes, and as such may

be considered one of the effects of the National Recovery Administration program.

It seems very doubtful If such Inflation psychology as was based on our monetary experimentation can

be credited with much of the rise In the adjusted cost of living Index during the summer of 1933. In the first

place the timing of this rise was such as to suggest the dominant influence of the National Recovery Ad-

ministration program. The monetary experimentation began in April 1933, but neither the adjusted cost-

of-living index nor an index of wholesale commodity prices similarly adjusted began to rise significantly

until June. The advance was practically completed by September. Thereafter neither the gold-buying

program of the Treasury, initiated Oct. 25, the silver buying program, initiated Dec. 21, nor the reduction-

In the gold content of the dollar on Jan. 31, 1934, had any visible effect, on either the wholesale or the

retail adjusted indexes. Secondly, while a vague Inflation psychology based on monetary experimentation

doubtless affected speculative security and commodity markets, ft seems on general grounds unlikely that

it would produce a fraction of the wide-spread change in the prices of finished goods that actually occurred.

On the other hand, the certain imminence of higher production costs under the codes, and of price advances

occasioned by those higher costs, was calculated to raise the prices of finished goods, and did so.

11 The advance of average hourly earnings In 1934 was due at least in part to non-National Recovery

Administration influences. As we have already pointed out (p. 783) there is no satisfactory way of

measuring the delayed effects of the codes, on either wages or prices, but these were probably of minor

Importance compared with adjustments accomplished during the transition period of 1933.

Â» Both average hourly earnings and the cost of living had been going down steadily before the influence

of the National Recovery Administration program began to be felt. Even if the Indexes were com-

pletely satisfactory it could not be assumed with strict accuracy that the absolute rise from the pre-code

lows measured the Influence of the National Recovery Administration upon each, since either or both of

them might by the absence of the codes have continued to decline for some months longer. Indeed, it

seems probable that they would have done so, though which would have declined the more no one can

say with much assurance. In precode and post-code comparison covering a brief time span, this factor is

of relatively minor Importance.

In the recovery from the previous major depression (1921) the cost of living continued to go down for
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earnings in mining, manufacturing, transportation, and wholesale trade, compared

with an index of wholesale commodity prioes so computed as to exclude that

component of wholesale prices consisting of payments to farmers (plus processing

taxes) and payments for imported goods.

This chart shows clearly both a lag of wage rates behind wholesale price ad-
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vances in the summer of 1933 and a general correspondence in the relative in-

creases attained by the two series, once the codes (or the President's agreement)

had taken effect on wages. Wholesale prices adjusted for changes in farm and

import prices apparently advanced fully as much as the hourly earnings of the

labor engaged in producing, transporting, and wholesaling the goods. This

parallelism of wage rates and commodity prices up to the wholesale stage of

distribution tends to corroborate the general conclusions reached in the prece"

section from a consideration of hourly earnings in all employments and the i

prices of all goods and services consumed.

(Chart on average hourly earnings in selected industries compared with adjusted

wholesale prices of commodities is on file with the committee.)

The rapid upsurge in this wholesale commodity price index in the summer of 1933

may be attributed very largely, we believe, to the influence of the National Re-

covery Administration. Never before, so far as the records show, has there been

such a sudden and drastic movement coincident with the early stages of recovery.

The usual thing, apparently, is for the wholesale price level to continue downward,

or at least to remain relatively stable, for several months after the pickup in

production."

THE DISTRIBUTION OF WAGE AND PRICE INCREASES

Since we are concerned here with the broad effects of the National Recovery

Administration on recovery rather than with its specific bearing on particular

industries or labor groups, we shall not undertake an analysis of wage rate and

price movements in detail. It is well known that the effects of the codes on

different areas of the wage and price structure have been exceedingly diverse.

By way of showing this in a broad view, in the chart on page 792 we have compared

indexes of average hourly earnings for several leading industrial divisions, and

in the next chart (p. 793) indexes for various groups of retail prices.

It is apparent that hourly wage-rate advances under the National Recovery-

Administration have been concentrated largely in certain fields, chiefly mining

and manufacturing, trade, and some service industries. It is not often realized

that Industries, having, at the time the National Recovery Administration was

launched, over a third of all the employees in the country, were wholly exempt

from its jurisdiction.1*

(Chart on average hourly earnings, by industrial divisions, is on file with

the committee.)

Moreover, a considerable number of industries nominally subject to codes (or

the President's agreement) already had wage and hour schedules so favorable

that very few of their employees were affected by code provisions. With over a

third of the country's employees in exempted industries, and with a sizable

proportion of the workers in National Recovery Administration industries un-

affected by code provisions, it is probably safe to say that less than half of the

employees in all industries combined had their hourly wages raised as a result of

the National Recovery Administration.

In view of the conclusion reached in the discussion of the table on page 778 it is

probably safe to say also that a majority of the workers whose hourly rates were

raised were already making more real income per hour than they made before

the depression. This was apparently true even for manufacturing and trade

for which the National Recovery Administration raised wage rates on the average

25 percent and 15-20 percent respectively.

(Chart on retail price movements is on file with the committee.)

These indicators of retail price movements offer interesting evidence of the

diversity of this field. Not all of the changes shown are due to the National

"Colonel Ayers' survey of 13 major depressions In the past 100 years shows an average lag of 6 months.

(Cleveland Trust Co. Bulletin, Sept. IS, 1932.) In 1885.1S113,1890.1015, and 1921 the wholesale commodity

price index did not pick up materially until ahout 9 months or more if'or the upswing in production and

trade hod definitely begun. It is ture of course that few depressions haw seen so drastic a decline in prioes

and wage rates as this one. In 1921, however, the closest parallel, the wholesale price level, notwithstanding

a severe collapse on the downswing, did not rise significantly until 9 months after the turn In production,

while the cost of living continued to decline for a year after the turn.

For the grounds on which the upswing of the adjusted index in the summer of 1933 may he largely credited

to the National Recovery Administration, see note U, p. 786. .

11 Agriculture, steam railroads, Government, domestlo service, professional service, nonprofit institu-

tions, and others.
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.Recovery Administration, since these indexes include the effect of changes in

farm products and import prices, but adjustments for these factors would still

leave very wide differences in relative movements.

INTERNAL READJUSTMENT OF THE PRICE 8TRTJCTTJRE

The effects of the National Recovery Administration on prices were in no
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sense the result of planned readjustments. On the contrary, they were largely

an incidental byproduct of other phases of National Recovery Administration

policy. The raising of wage rates went on for the most part without thought

of the effect on prices, or on the interrelations of prices. It is natural that the

results were in some cases favorable to the correction of price maladjustments,

and in other cases adverse.

A detailed study of the price maladjustments obtaining in the spring of 1933

and the effect of the codes on their correction would be far beyond the scope

of the present investigation, even if adequate tests of maladjustment were availa-

ble. At the most we can consider only broad groups of prices, using as a crude

indicator of correctional tendencies a realignment toward predepression relation-

ships."

There can be no doubt that the price movements occurring in 1933 helped to

correct some of the most glaring disparities that had accumulated during the

depression. Several groups of prices that had declined disproportionately made

greater than average gains on the upswing. Thus, for example, farm product

prices rose faster than those of industrial products. Raw materials gained on

finished goods."

Such correctional tendencies are a natural accompaniment of business recovery,

however, and their appearance in this case does not in itself indicate that the

National Recovery Administration has been the principal generating factor.

Indeed, while absolute proof of the proposition is impossible, we think it likely

that the National Recovery Administration has on the whole hindered the restora-

tion of predepression relationships.

One example of this may be found in the effect of the codes in retarding the

realinement of the prices of farm products with those of commodities bought by

farmers. The price-raising activities of the National Recovery Administration

have run flatly counter to the efforts of the Agriculture Adjustment Administra-

tion to restore "price parity" for agriculture. Prices of commodities bought by

farmers have risen abruptly, largely because of the influence of the code program

(see the chart of p. 793). The attainment of "parity" for farm products has

not only been pushed further into the future but will require a more drastic cur-

tailment of agricultural production than would otherwise have been necessary.

The National Recovery Administration this case has not only delayed price read-

justment; it has contributed to the increasing of scarcity.

Another example is the influence of the codes in delaying the restoration of a

relationship between building costs and rentals which would make possible a

large-scale revival of construction. With building costs already relatively too

high the National Recovery Administration was instrumental in boosting them

further. Indeed it raised the prices of most durable goods, despite the fact that

these goods had as a class declined in price the least during the depression and

despite the fact also that their production had fallen off the most."

We need not multiply instances in which the effect of the National Recovery

Administration on the rectification of the price structure has been adverse."

As we have already observed, no rational result could be expected from any

thing so essentially random and unplanned as the influence of the codes on prices.

Whatever the outcome, it was in the nature of the case fortuitous. That the

harmful effects should have outweighed the good is not, therefore, surprising.

"There is no reason to suppose that prices of individual commodities ever will return to a pattern of

inter-relation'! closely resembling that obtaining in 1929, noi indeed is it desirable that they should do so.

Even in the cuae of broad groups of price*, predepression alinerncnts are at best a rather unsatisfactory norm

for the future.

"See Frederick C. Mills, "Aspects of Recent Price Movements," National Bureau of Economic

Research Bulletin 48. Sec also Bulletin 53.

>' In February 1933 building materials and goods intended for capital equipment had a unit exchange

value relative to all commodities 23 peroent and 18 percent higher, respectively, than in July 1929. See

National Bureau of Economic Research Bulletin 53. The effect of the National Recovery Administration

on the durable goods industries is discussed at length in ch. XXXV.

11 Mention may be made in passing of the effect of increased production costs on the ability of American

industry to compete in foreign markets. The influence of the National Recovery Administration in this

respect was clearly unfavorable.
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Chapter XXXIV. Prices and Purchasing Power

In a previous chapter we argued that if the National Recovery Administration

had succeeded in expanding pay rolls at the expense of profits of employers it

might have done much more harm than good.1 If we are warranted in our opinion

that for employees as a whole the National Recovery Administration raised living
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costs in about the same proportion that it raised average hourly earnings it is

suggested, at least, that for employers as a whole profits were not seriously reduced

by the codes. While the effect of the National Recovery Administration on profits

cannot be satisfactorily gaged from these facts alone (the effect of the codes on

man-hour productivity must be considered) we shall anticipate the conclusions

of a later discussion on this point to say that the inference just drawn from the

movement of prices and hourly earnings appears to be justified.2 If the National

Recovery Administration had as one of its objectives a basic redistribution of

the income of the Nation to the advantage of labor as distinguished from property

incomeâ€”wages and salaries as against interest, rents, and profitsâ€”its efforts along

this line have had comparatively little success. If the objective be more narrowly

defined as increasing the income of employees at the expense of the income of

employers the same verdict must be pronounced.

We do not believe that any change attributable to the National Recovery

Administration in the distribution of the total income from production between

employers and employees, collectively, was of sufficient magnitude to have much

effect on recovery one way or the other. The fact that the codes raised wage

rates on the average a little more or less than prices was in our opinion of far less

significance than the fact that they raised both by a substantial amount.

What is perhaps the most important question involved in the analysis of the

effect of the National Recovery Administration on recovery may be phrased as

follows: Under the conditions prevailing at the time the National Recovery Ad-

ministraton was inaugurated, there was a substantial and, in terms of averages,

a broadly equivalent increase in wage rates and price levels conducive to the ex-

pansion of production? This question is the subject of the following discussion.

THE PRECODB BOOM

The first point to be noted is that whatever may have been the long-run effects

of the National Recovery Administration program, there can be no doubt that it

evoked a temporary burst of industrial activity. In the early summer of 1933

the certainty and imminence of impending cost and price increases under the

National Recovery Administration offered a well-nigh unprecedented incentive

to speed up, to "beat the gun", and industry responded with an acceleration in

activity that perhaps has no parallel in the history of the country. From April to

July 1933, the leading index of industrial production, seasonally adjusted, rose

50 percent.3 We need have no hesitation in crediting to the National Recovery

Administration a very considerable part of this increase.

In the nature of the case a boom of this character is not likely to last long.

Much of the increased output goes into stocking inventories in anticipation of

forthcoming cost and price advances. There is of course a limit to the amount

of inventory that can be piled up for this reason, whether by producers or by

ultimate consumers. Moreover the eventual realization of the expected advances

removes the incentive for further accumulation and invites a return to more

normal levels. Naturally, when the holders begin to liquidate their excess stocks

they are able to curtail or suspend their replacements for a while, with results the

opposite of those which occurred during the period of accumulation. In the

present instance, industrial production reached its peak in July 1933, and began

declining even before the National Recovery Administration codes (or the

President's agreement) had become generally effective. The recession which

set in in August continued into November and lowered the rate of operations to a

level only 10 percent higher than that of the preceding April.

If the National Recovery Administration is to be credited with this boom it

must of course accept responsibility for the subsequent recession. It has been

argued by supporters of the code program that severe as the recession was it did

not wholly cancel the gains attributable to the National Recovery Administra-

tion, and that some of the momentum of the speculative precode period carried

forward after the ensuing liquidation. While we think the contention doubtful

it is not of great significance. The really important question is not whether the

i Ch. XXXII.

>Ch. XXXVIII.

'See the chart on p. 754.
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postcode recession completely offset the gains from the boom or almost did so;

it is whether the changes in costs and prices occasioned by the codesâ€”changes

which survived both the boom and the recessionâ€”were thereafter conducive to

a larger volume of productive activity than industry would otherwise have at-

tained. It is these continuing effects, after the speculative spree and its after-
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math were over, that must determine the verdict as to the influence of the

National fieoovery Administration on recovery.

HIGHER INCOME VEBSTJS HIGHER PRICES

There is no necessary relation between the level of costs and prices prevailing

in a community and the adequacy of its income, or purchasing power to absorb

the output of industry. The income available for buying the finished products

of the productive process comes from the process itself. It consists of the funds

distributed by producers in payment for the productive services of capital and

labor, such as wages, salaries, interest, rents, and royalties, plus the earnings of

the producers themselves. In the nature of the case these costs of production,

together with what producers have left over after paying them, necessarily equal

the amounts received from the sale of the final product and are, ipso facto, suffi-

cient to buy that product. This equivalence obtains regardless of whether the

level of costs and prices is high or low, and irrespective or whether costs are high

or low in relation to prices.

Because producers receive from their sales enough to buy the product sold it

must not be inferred that the dollar demand for the output of industry must

be constant. If the costs and producer earnings paid out at any stage in the

cycle of production and distribution (let us say by the retail sellers of finished

goods and services) were to return in the form of demand for more products at

the same rate at which they were previously disbursed, the dollar volume of sales

would remain steady. In practice, however, the return flow of funds paid out

in the productive process is irregular. Before the money disbursed today by the

sellers of finished goods reappears in their markets as demand for more goods it

must complete a circuit, or rather a number of circuits, the traversing of which

occupies varying intervals of time. If for some reason these circuits are increased

in deviousness or intricacy, or if something occurs to slow up the velocity with

which the funds in transit move through them, or if a part of these funds is ex-

tinguished en route, the volume of dollar purchasing power arriving in the

finished goods market so is reduced. Contrary results of course follow from a

shortening of the average circuit, an acceleration of the velocity of turnover, or

an addition of new dollars en route.

To maintain a constant volume of dollar demand for finished goods and services

it is for these reasons not sufficient merely that a dollar received by the sellers of

such goods .purchase another dollar's worth if and when it returns to the finished

goods market; the timing of its return it all-important. If it requires on the aver-

age 4 months for a dollar to complete a circuit from one retail expenditure to

another, the annual volume of retail trade, measured in dollars, is three times the

amount of the circulating medium outstanding. If it requires 6 months, the an-

imal volume is only twice as large. The number of dollars spent for finished goods

And services during any given period of time may thus vary because of changes in

the amount of the medium of exchange outstanding, or because of changes in its

circuit velocity, even though there be, necessarily, a continuous equivalence

between the amount received by sellers and the amount needed to buy the goods

sold.

Now a decline in the dollar volume of demand for finished goods and services

need occasion no shrinkage in the physical volume taken off the market, provided

the prices of such goods decline on the average as fast as the dollar demand.

During the depression the latter declined much more rapidly than prices, and

there ensued a marked shrinkage in the physical volume of production and con-

sumption.4

* This may be crudely Indicated by the fact that from 1929 to 1932 the cost of living (of wage earners)

declined about 20 percent while the "paid-out" net income of the country was reduced by 40 percent.

(See National Income, 1929-32, U. S. Department of Commerce, pp. 14, 19.)

Net income paid out to individuals falls short of the total purchasing power of the Nation for finished

goods and services, since it does not include undistributed business earnings or funds spent out of such

earnings for the replacement and extension of the country's capital assets. Such expenditures are Just as

important, m proportion to their size, as those made from the income received by individuals. Both

support productive activity. Since the former have declined during the depression relatively more than

the latter, the decline in "paid-out" net income understates the decline in the total national purchasing

IKwer.for finished products.
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The expansion of production, consequently, called for a reversal of this trend

in the relation between the dollar volume of income in the community and the

level of prices for the goods and services bought with that income. Whether by

a movement of prices and income in opposite directions or a movement in the

same direction but in differing degrees, a realinement of the two was essential
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to recovery. A full utilization of the country's productive capacities could be

achieved only by getting the national income high enough, in relation to the price

level for finished goods and services, to take off the market a capacity output.

Since the money income of the Nation comes from its spending for production,

the enhancement of dollar purchasing power depended upon an enlargement of

such expenditures. More money had to flow into the markets for the current

output of production and for productive services.4

The National Recovery Administration attempted to enlarge the expenditures

of employers by raising the price of labor. The employers tried to increase the

expenditures of their customers by raising the price of goods. This presents a

fundamental question. Since price raising automatically increases the dollar

volume of expenditure needed to take off the market a given volume of labor or

goods, is it a likely method of raising real purchasing power?

Consider the case of a price increase on some article of merchandise. Con-

fronting buyers with a higher price does not in itself give them any money to

spend. Unless they do increase their total spending whatever gains accrue to

the seller of the higher priced goods or services must be at the expense of other

sellers dependent on the spending of the same buyers. The money income of

all sellers combined is not increased and the real income of buyers is reduced.

Despite their greater expenditure on the articles of which the price is raised,

they probably buy fewer physical units than before, while their curtailed ex-

penditures on other articles being them likewise a reduced physical volume of

these. The money income of the community as a whole is unchanged but its

real income is contracted in proportion to the reduction in the physical volume

of goods its money buys."

In order that an increase in the price of an article shall bring more money

income to the sellers of this and other articles combined, it is necessary that buyers

spend more before they have more to spend; in other words, before they them-

selves receive any increased income as a result of the price advance. This is, of

course, not possible. Given adequate inducement, they may draw down

their cash balances, borrow from banks, or otherwise finance expenditures in

excess of their current incomes, which expenditures, of course, enlarge the

incomes of the sellers of goods and services to whom they flow, enabling them

in turn to spend more. It would certainly be erroneous to sav that price raising

can never enlarge the total money income of the community. It would be equally

erroneous to assume that it automatically enlarges it by enough to off-set the

absorption of income by the higher price. Indeed, the presumption is against

its doing so.

Even if price and wage raising is general, as it was under the National Recovery

Administration, so that it simultaneously affects many people both as buyers and

< A considerable volume of spending In a modern economy has only n remote connection with the further-

ance of current production, and even expenditures directly concerned with the productive process are many

times as large as the income available to purchase the final product.

This income is equal to the payments made for the productive services of capital and labor. Much

spending incident to the productivity process is for other purposes than payment for these services; hence

the total of incomeâ€”as distinguished from receiptsâ€”is but a fraction of the total expenditures of the Nation.

It is none the less true, however, that the way to enlarge income is to enlarge the volume of productive

expenditure.

Spending can be enlarged without a price expansion of income, as for example through the use of accumu-

lated cash, or through the conversion into cash of noncash assets via the commercial banks and the use

of the proceeds. Income cannot be enlarged exoept as a result of increased spending somewhere in the

system.

â–

It is sometimes assumed that if the increased receipts from the sale of an article on which the price has

been raised are passed along as higher wages to the workers who produce it this enlargement of their pur-

chasing power onsets the bad effects of the price increase. Let us suppose for convenience that the article

in question is shoos. The added money collected from the public ana transferred to shoe workers does not

return to the markets as demand for goods simultaneously with its diversion from the markets for other

things than shoes by those who bought the higher priced shoes. It returns later. Ry the time the shoe

workers spend it, it could have been spent by the workers or employees in the other industries from which

it was delivered. It arrives in time to moke up for the loss in expenditures by workers and employers in

these other industries (the loss ocoasioned by the reduction in sales while the diverted funds are in transit

through the shoe industry) but not in time to make up for the loss in expenditures (for other things than

shoes) involved in the diversion itself. This loss continues as long as the diversion goes on, and is of equal

magnitude. Since the shunting of added funds through the stioe industry at theexpense of other industries
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as sellers, the presumption is still against it. As a recovery measure it can be

justified only as a means of getting the Nation to spend more money. For this

purpose it is perhaps the worst method, since it automatically absorbs through the

increased prices themselves much of all of the gain in spending that results,

without corresponding benefit to the physical volume of goods and services sold.
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Indeed, the general probability is that such an arbitrary boosting of prioes will

enlarge spending by less than prices are increased, and will, accordingly, reduce

the amount of labor and commodities taken off the market. Any method of

enlarging the spending of the community that does not generally boost prices is,

on the other hand, effective to the full extent in expanding the physical flow of

production, the real object to be achieved. If the public can enlarge its spending

(and thus its income) in order to pay higher prices it can do so in order to take

more goods (or labor) at lower prices.

In trying to get the public to buy more goods and labor by making its dollar

buy less, the National Recovery Administration espoused a theory and a line of

action that involved rowing upstream. Doubt as to the wisdom of this course

is not seriously qualified by the fact that during the brief speculative interlude

that preceded 'the National Recovery Administration codes the flight from monev

into goods temporarily increased spending even faster than prices. The income

generated by such expenditures was as evanescent as the speculative inducement

itself. After the spurt in spending subsided, the higher level of prices remained

in our judgment a continuing hindrance to the expansion of the physical volume of

activity. Raising prices was not conducive to the expansion of income in

relation to prices.

INCOME KXPANSION

The dollar income of the community is not generated by prices as such, and,

as we have already said, it does not neces<!arily increase merclv because prices are

pushed up. It is generated by the spending and respending of the outstanding

money supply in productive activities. A program of income expansion called

for measures adequate to accomplish one or both of the following objectives: (1)

The activation of idle and redundant cash balance? through a revival of business

confidence, and the promotion of readjustments needed for a revival of the type of

expenditure for which such balances were being held; (2) monetary expansion.7

Activation o} idle funds.â€”If the costâ€”and price-raising activities of the National

Recovery Administration had been the means of activating the dormant pur-

chasing power of business enterprises otherwise than temporarily in inventory

speculation; if these activities had drawn into productive use the idle investment

funds of individual savers; if they had brought about the expansion of bank

credit which normally accompanies; then the circulation of the formerly idle and

the new funds might have generated a volume of money income more than ade-

quate to offset the higher prices which the codes produced. Even so, a like ex-

pansion of money income without price boosting would have been preferable.

We find little evidence, however, that the National Recovery Administration

accomplished any of these objectives. That it probably delayed the readjust-

ments needed for a revival of the capital goods industries we shall see later

(ch. XXXV). While its activities did little to put into use the dormant pur-

chasing power of business organizations and investors, it interposed additional

price barriers in the path of the inadequate income generated by the mobile por-

tion of the money supply.8

Monetary expansion.â€”That the National Recovery Administration failed to

contribute materially to the expansion of the outstanding monetary supply of the

country is even clearer than its failure to mobilize any considerable part of the

idle funds already in existence. Presumably the only way it could expand the

money supply was to give businessmen an effective incentive to increase their

bank borrowings. In this it was largely unsuccessful. The outstanding volume

Â»In the following discussion the term "money" is used loosely to denote the entire medium of exchange,

including demand deposits In banks.

â–

The bulk of the sluggish or idle money of the country has been in corporate and other "business "bal-

ances, and in the personal accounts of large investors or speculators. We have previously described the

situation in the case of corporations (p. 768). Some additional evidence may be found In the fact that

demand deposits in New York, where business. Investment, and speculatve balances are relatively much

more important than elsewhere, have during the depression and under the National Recovery Adminis-

tration shown a much lower rate of turnover in comparison with the average for 1019-30 than have demand

deposits in smaller cities. Apart from the pre-code boom, the New York turnover rate showed no significant

recovery for many months under the National Recovery Administration. During the year following the

1933 boom it remained at 50-60 percent of its 1919-25 average. Velocity outside leading financial centers

likewise showed little recovery during the year after the boom but remained about 90 percent of its 1919-28

average. (See appendix C, p. 914.) The velocity data are very imperfect for the purposes in band and

can support at best only very broad inferences.
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of bank loans continued its downward drift for many months after the National

Recovery Administration began operations. The money supply did in fact

expand, but from causes for which the National Recovery Administration de-

serves no credit (chiefly reopening of closed banks, gold imports, and the financing

by banks of the Federal deficit).
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With the outstanding monetary medium in the spring of 1933 about 30 percent

below 1929 and a considerable part of this more or less continuously inert, the

indications did not favor an abrupt increase in cost and price levels.' Income

reflation was under the circumstances difficult enough to obtain without neutral-

izing its benefits by higher prices. The monetary expansion that has occurred

since the spring of 1933, from causes other than the National Recovery Adminis-

tration, would probably have done more than it did to expand the physical

volume of production, had not a part of the income which its circulation generated

been absorbed by the price increases attributable to the codes.10

PARTICULAR VERSUS GENERAL INTERESTS

In launching a campaign involving general increases in wage rates and prices

the National Recovery Administration assented to the desires of labor on the

one hand and industry on the other, without adequate recognition of the fact that

these interests usually get their ideas in reaction to limited individual situations,

not from a consideration of the economy as a whole. One group of workers may

improve its relative position by higher wage rates and one industry may benefit

itself by higher prices, but this is merely because wages and prices are not simi-

larly raised elsewhere. When the game is played universally it is self-defeating.

It is quite possible for the economy as a whole to be injured by a generalization

of the acquisitive tactics that have proved advantageous to particular groups of

industrialists and workers. Such groups can frequently, if not generally, increase

their share of the social dividend by enhancing the scarcity of the product they

have to sell, a policy reflected in higher prices or higher wage rates as the case may

be. But to promote scarcity all around by a general program of wage and price

boosting is to court disaster. The Nation as a whole needs abundance, not

scarcity.

Instead of generalizing as a public policy the efforts of particular business and

labor groups to get out of their difficulties on a price basis (higher wage rates,

higher commodity prices) the administration would have been advised first to

get out of the depression on a volume basis, more man-hours worked, more units

of goods produced. The revival of spending and of money income that was a

p recondition of the payment of higher prices could equally well have supported,

and have been supported by, an expansion of volume without increases in

general price and wage-rate levels.

> Individual demand deposits In banks, plus money In circulation, declined from 30-31 billion dollar*

In 1929 to roughly 22 billion In April 1933.

10 It is a fair question whether since the beginning of 1934 the pre-Natlonal Recovery Administration

boom may be regarded as liquidated by that time the turnover of the money supply of the country has

been materially higher than It would have been in the absence of the price and cost-boosting program.

Certainly the low rate that prevailed in 1934 (about the same as in the corresponding months of 1932) sug-

gests the improbability of any lower level bad the National Recovery Administration never been born.

On general grounds there seems little reason to believe that a higher as distinguished from a rising price

level leads to a more rapid turnover of money. Velocity of turnover varies with the state of business senti-

ment, and with speculative activity, not with the price level as such. It Is accelerated by any develop-

ments which generally increase the willingness of people to spend promptly and freely and retarded by

others which Impair their confidence and optimism, but favorable or unfavorable circumstances may

arise at any price level.

In the long run, the rate at which money turns over, the amount of "work" It does, depends not on

the price level but on the habits of the community in the use of money. Unless they are affected by unusa .

apprehension or pessimism on the one hand or exceptional speculative optimism on the other, most spenders

tend to maintain average cash balances in a loose customary ratio to the volume of transactions settled

through these balances. This is in part due to the predilections of bankers, who wish average balances in

checking accounts large enough in relation to the transactions cleared through them to compensate for the

expense of handling them; but more Important than this, it is due to the fact that since a cash balance

serves as a buffer to cover disparities between the receipts and expenditures of the holder, a larger stream

of receipts and expenditures requires a larger buffer. If income and outgo were perfectly synchronized

no balance would be necessary on this account. Because of this an increase In the dollar volume of trans-

actions in the community, resulting, let us say, from Increases in wage rates and prices, is likely to lead a

good many spenders to acquire and maintain larger average balances.

The enlargement of the average balances of some spenders, unless accompanied by an expansion In the

total volume of money outstanding, involves necessarily a curtailment of the balances of others. This is

likely to lead to an effort, on the part of the holders of these depleted balances, to rebuild them through a

retardation of outgoing payments. Accumulation through a curtailment of expenditures occasions a loss

of income by those who would otherwise have been the beneficiaries of the suspended disbursements. To
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A lag between the revival of spending and the upturn in the price level would

have comported with the typical pattern of recovery from previous depressions.

As a rule no significant upturn in the general level of commodity prices has

appeared until several months after the revival of spending has turned the busi-

ness tide.11 Since for many lines of production the expansion of volume, up to
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a certain level, brings a further lowering of unit costs, there is often no immediate

occasion for higher prices.

Expanding profits can be obtained on a volume basis, without price advances.

The usual lag in the advance of the price level as a whole made possible by the

actual realization of these volume economies permits the revival of spending to

have its maximum stimulative effect on recovery. A premature pushing up of

prices and wages is a retarding force.

With the physical volume of industrial production in the early spring of 1933

scarcely more than 50 percent of 1929, what most lines of business needed above

all else was more volume, not higher prices. In view of the sharp reductions

in wage rates and salaries during the depression, and the marked increase in

man-hour productivity, it seems entirely probable that a volume of operations

even approaching predepression levels would not only have restored a satis-

factory level of profits to most branches of industry without further price advances

but would have enabled many of them to make still further price reductions to

the benefit of the consuming public.11 We have previously seen that the hourly

real earnings of labor were on the average considerably higher than in 1929.

Both employees and employers needed primarily more work.

PUTTING A BOTTOM UNDER WAGE BATES AND PRICES

It was frequently urged in behalf of the National Recovery Administration

program that it was necessary to put a "bottom" under wage rates and prices

in order to check the long decline that had gone on during the depression. The

bottom was to be put under wage rates, of course, by the code provisions on hours

and wages. It was to be put under prices indirectly through the wago provisions

and directly through the price-control arrangements.

Few would be disposed to deny that there were some industries in which the

wage rates, at least of certain classes of labor, had fallen so far during the depres-

sion as to justify remedial action, but it was equally true that wage rates in some

fields had fallen too little. Certainly with average real earnings per hour of

labor higher in most industries than in 1929 there was no need for putting a

bottom under wage rates generally.13 Much less was there any reason for a

general campaign of wage raising such as the National Recovery Administration

conducted.

Not only was there no need apart from exceptional cases to put a bottom under

wage rates but there was, in our opinion, little justification, except in such cases,

for putting a bottom under prices by means of wage-rate bottoms. Certainly if

some prices were relatively too low others were by the same token too high. A

general raising of wages on the National Recovery Administration model offered

no assurance that these interrelations would be improved.

As for the argument that it was necessary to check the decline in prices gen-

erally because declining prices discouraged buying, the answer is, in our opinion,

that the cure proposed was worse than the disease.1* Putting a bottom under

costs and prices in the face of a falling demand is one way to accelerate the con-

traction of volume. The failure of many prices and costs to go down during the

depression was itself one of the maladjustments that aggravated and prolonged

the trouble. Without denying that artificial price pegging or even price raising

may sometimes be warranted in individual cases of an exceptional character, we

nevertheless feel certain that putting a bottom under prices generally by such a

promiscuous boosting of costs as the National Recovery Administration fostered

was an unwise method of preventing further decline in the price level. That

objective could have been accomplished, as we have previously indicated, by the

promotion of measures calculated to strengthen demand by a revival of spending.

Until demand revived sufficiently to justify higher prices, they should neither

have been frozen against decline nor pushed up arbitrarily.

See note 14, p. 791.

>' Frederic C. Mills has found (or a number of manufacturing Industries a median gain of about 18 percent

between 1929 and 1933 in the average man-hour output of wage earners. See National Bureau of Economic

Research Bulletin, S3, p. 8.

>> See cb. XXXIII, p. 780.

>< Except for the influence of farm product prices the wholesale-price level was virtually unchanged

throughout 1932. While It receded somewhat during the banking crisis of 1933, there seems little reason to

believe that It was headed for a further protracted decline.
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If putting a bottom under prices through wage increases was of doubtful

benefit to recovery, so also, in our opinion, was the attempt to do so through the

grant to industry of powers of direct price control. Most of the excessive price

competition of which industry complained would have disappeared naturally with

the revival of business. It was a symptom of the depression; not a cause of the
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disease. We have no intention of discussing here the subject of price control,

which is treated elsewhere in this volume,15 except to say that from a recovery

standpoint the various schemes embodied in the codes were for the most part of

negative value. By and large they tended, insofar as they worked at all, to raise

and freeze the price structure at the expense of volume, to shove prices up in

advance of demand.

It would be going much too far to say that none of the wage and price raising

accomplished by the National Recovery Administration was justifiable on

recovery grounds or that none of the "bottoms" put in wage rates and prices

were warranted. Our contention goes no further than that most of these changes

were undesirable. The net result fell on the wrong side of the ledger.

THE QUESTION OF DEBT BURDENS

The argument most frequently advanced by the Roosevelt administration for

raising the general price levelâ€”as distinguished from readjusting particular

prices or groups of prices in relation to each otherâ€”is that higher prices would

lighten the burden on debtors who contracted long-term obligations before the

price level declined, and who are now required to meet debt charges in dollars

of higher purchasing power than those they originally received.

While much may be said as to the general desirability of lightening the burden

of long-term debt, this is not necessarily an objective which should take precedence

over all others. It may conflict with the achievement of more important goals.

If boosting the price level in the face of an inadequate national income tends to

reduce the volume of production, as we believe it has under the National Recovery

Administration, it may far outweigh in its harmful potentialities any mitigation

of debt burdens resulting from higher prices.

It is not even certain that price raising will reduce the aggregate debt burden

of the community. While as a general rule it may be expected to do so, the price

increases may be so distributed, and may be of such a character, as to increase

rather than relieve the weight of debts. Debt charges are paid from income, not

from prices. It is frequently overlooked that higher prices (including the price

of labor) mean higher production and living costs and that debtors whose incomes

are increased less than the prices of the things they buy are harmed, not benefited,

by the change. We believe that on the whole the price and cost changes attribu-

table to the National Recovery Administration were so distributed as to aggravate

the total burden of long-term debt. Even a casual survey of the situation dis-

closes several important groups for whom the codes had an adverse, effect.

For convenience let us classify long-term debt as that of corporations, of indi-

viduals, and of governments. At the time the National Recovery Administra-

tion was launched the three classes amounted, in round numbers, to 50, 40, and

35 billions of dollars, respectively."

Of the corporate funded debt, nearly 60 percent is owned by railroads and

public utilities, both of which have had their expenses materially increased by

the National Recovery Administration with no compensatory advances in rates

charged. There can be little doubt that their debt-paying capacity has been

curtailed by the code system. Some 20 percent of corporate long-term debt

consists of the obligations of real estate and real estate finance companies, to

which the benefits of the National Recovery Administration price increases are

on the whole dubious indeed. The cost of repairing and operating buildings was

certainly raised to some extent by the codes, while there is far less certainty that

they occasioned offsetting gains in rental income that would not otherwise have

occurred.

'Â»See pt. V.

The corporation figure is based primarily on Statistics of Income, United States Bureau of Internal

Revenue. Government long-term debt Is derived in the case of the Federal Government from official

figures, and in the case of State and local governments Is estimated from the Financial Statistics of States,

and Financial Statistics of Cities (both published by the Department of Commerce), and other sources.

The debt of individuals is our own estimate, based on a variety of sources.

Short-term is not included here, since the bulk of such obligations outstanding in the spring of 1933 had

been contracted at depression price levels. The problem of restoring equitable relations between debtors

and creditors did not arise with this class of debt; indeed substantial increases in price levels might have

caused more inequity than it cured.
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The long-term debt of individuals consists very largely of mortgages on real

â€¢estate. Of this a major protion is owed by people whose incomes have not been

directly benefited by the National Recovery Administration but whose living

â–

expenses have been substantially increased by the codes. Fanners, over whom

the National Recovery Administration had no jurisdiction, and who owe some-
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what less than a quarter of the total individual long-term debt, have lost a part

of their gains from the Agricultural Adjustment Administration program land

the drouth) in the form of National Recovery Administration price increases on

what they buy. Individuals indebted on urban real estate are largely in the eco-

nomic stratum above the wage-earners directly benefited by the codesâ€”salaried

â–

&nd professional people, skilled workers, entrepreneurs, recipients of investment

incomeâ€”in short, the so-called "middle" and "upper" classes. It is doubtful

if the income of these groups have been increased by the National Recovery

Administration enough to offset the increase in the cost of living occasioned by

the codes."

With this showing for corporations and individuals, it seems reasonably certain

that the cost- and price-raising campaign of the National Recovery Administra-

tion has, on the whole, increased rather than diminished the burden of private

funded debt. It happens that this debt is so distributed that most of it is a

charge on the incomes of those who received little or no net benefit from the pro-

gram. Even if the burden has not been increased, it has certainly not been

lightened enough to constitute any justification for the National Recovery

Administration's contribution to higher prices.

With this conclusion as to private debt we may forego speculation as to the

â–

effect of the National Recovery Administration on the revenues and expenses

of government. It is clear that the debt-burden argument for a policy of general

price boosting has been much overdone. Such a policy may do more harm than

good, depending on how the more important classes of debtors fare in the race

between prices and costs. The problems of relieving debtors is a highly specific

one, requiring different measures in different casesâ€”downward adjustment of

debts in one, high selling prices in another, lower costs or even lower prices in

still others.1*

There were many ways of handling the problem that did not involve a perma-

ture and undesirable raising of the general price level, much less the sort of pro-

miscuous boosting that the National Recovery Administration fostered."

Chapter XXXIX. Conclusions

To guard against any possible misunderstanding, we repeat what we said in

â€¢chapter XXXI, that since the National Recovery Administration was designed

to promote both recovery and reform, no final judgment of its accomplishments

â€¢can be made without weighing its effects in both fields, and that we have at-

tempted no such appraisal here. Our problem has been the net effect of the

National Recovery Administration program on recovery, a term which we

have defined for the purpose as the expansion of the aggregate production of

goods and services. However diffioult this problem may be, it is nevertheless a

comparatively limited one, and whatever judgments and opinions are reached in

its exploration should not be taken as conclusions applicable to the National

Recovery Administration program as a whole.

Â» See ch. XXXVII.

Â» See Evans Clark: The Internal Debts of the United States.

t9The gravity of the debt problem has been much exaggerated. Horrifying totals for all kinds of debt

combined have been matched with estimates of "national wealth" to prove that the country as a whole

was "insolvent." This is, of course, merely nonsence. The gross total of all kinds of debt outstanding

is virtually meaningless, since it includes a vast amount of pyramiding and duplicationâ€”debt secured by

other debtâ€”rather than by the tangible assets that are counted in the "national wealth" estimates.

Pyramiding does not increase the burden on the earnings of these tangible assets.

A mortgage on real estate, for example, is no greater load on the debtor because it is held by a bank and is

used to secure the bank's deposit obligations. The deposits so secured .are, however, a part of the Nation's

gross debt. The primary obligation is in this way counted twice.

Not only is a large fraction of the gross debt directly secured by other debt, but more of it is so secured

indirectly by the fact that most debtors hold some creditor assets not specifically pledged to secure their

own obligations. Debts may bo ignored to the extent that they are offset by creditor assets in the hands

of debtors. Thus receivables are an offset to payables. The real burden to a debtor is measured by his net

debt position after creditor offsets. The sum of the net debt positions of all debtors in the United States is

probably less than half of the gross total of all debts (this total being roughly 250 billions of dollars).

From the standpoint of the Nation as a whole, of course, the obligations of debtors are assets to creditors.

With the exception of a relatively small volume of international debt transactions, the national debts are

held "within the family." They redistribute the income of the Nation but re not, as Is sometimes imagined

a net drain on it.
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Since we have expressed our views at length in the course of the foregoing

analysis, no extended restatement is necessary. The principal findings and the

main line of the argument may be briefly recapitulated as follows:

The National Recovery Administration expected to promote recovery by en-

larging the real purchasing power of certain classes of labor. This was to be
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accomplished by raising wage rates ahead of the prices of goods and services.

Because of the delay attending the inauguration of codes and the speculative

anticipation of their effects, prices rose on the average ahead of wage rates.

Even after the latter had been raised by the codes, the gain, when averaged out

over all employees in the country, proved to be about the same as the increase in

the cost of living attributable to the program.

The rise in prices prevented the increase in the total real purchasing power of

labor expected to accrue from wage raising. Some groups of workers had their

incomes raised more than living costs while others lost ground; some employers

were able to raise their prices more than their costs, others less; but on the whole

price and wage-rate levels both moved to considerably higher ground without

material change in their relative positions. The codes, moreover, made little

change in the distribution of the aggregate income from production between

employers and employees considered collectively.

Not only did the program fail to work out as planned, but the plan itself was in

our judgment a mistaken one. The conditions were not propitious for a sizeable

expansion of wages at the expense of profits. If this had occurred it would prob-

ably have frozen up more purchasing power than it released. Under the cir-

cumstances little could be gained by forcing into the hands of wage earners for

consumer expenditure a small part of the funds otherwise destined for some form of

capital expenditure. This reservoir of purchasing power should, if possible, have

been tapped by readjustments conducive to its voluntary utilization.

As it worked out, the National Recovery Administration proved to be a means

of boosting both wage rates and prices. The general level of wage rates was

already high, as measured in terms of average real earnings per hour, and both

wage and price levels were high in relation to the income and expenditures of the

country. While the transition period in the summer of 1933 brought about a

temporary production boom, based in part on speculation, the higher cost and price

levels remained after this stimulus was removed. The codes apparently evoked

no expansion of bank credit and no lasting activation of the idle money of the

country. It is very doubtful if the higher wage and price levels enlarged the dol-

lar volume of expenditure after the boom by enough to compensate for their

absorption of expenditures. They tended to diminish the physical volume of

production.

The internal readjustments in the cost and price structure which the National

Recovery Administration effected were for the most part planless and haphazard.

They retarded the restoration of parity for agricultural prices, and the adjustment

of construction costs to the demand for building. On the whole they were prob-

ably adverse to the revival of the capital-goods industries. As a means of secur-

ing favorable specific readjustments in the cost-price structure the National Recov-

ery Administration as it actually operated was of very doubtful benefit.

In trying to raise the real purchasing power of the Nation by boosting costs

and prices, the National Recovery Administration put the cart before the horse.

Raising the prices either of labor or of goods is not the way to get a larger volume

purchased. Instead the National Recovery Administration should have sought

the maximum enlargement of spending with the minimum increase in costs and

prices, thus securing with the augmented expenditure the greatest gain in the

number of units of labor and goods taken off the market. Thus increase in spend-

ing could have been sought by (1) the removal of the deterrents to the free and

prompt utilization of the existing money of the country, and (2) monetary ex-

pansion. The National Recovery Administration accomplished neither of these

objectives.

The conclusion indicated by this resumfi is that the National Recovery Admin-

istration, on the whole, retarded recovery. To what extent it was detrimental no

one can say with much assurance. The situation has been too complex to war-

rant any definite conclusions from comparisons of recovery in this and other coun-

tries, or of this recovery and previous ones. The verdict must rest, we believe,

largely on considerations of the sort outlined in the foregoing discussion. We do
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not feel justified in statins our own judgment more definitely than to say that

the retarding effect of the National Recovery Administration has been substantial.1

The outcome of this experiment casts doubt on the feasibility of improving the

aggregate real income of labor by a general increase in nominal wage rates.

The so-called "high-wage doctrine," held universally by organized labor and
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widely by industry itself, fails to distinguish between money wages and real

wages. If a general advance of nominal wage rates accompanied by correspond-

ingly higher prices for goods and services is a hindrance to the expansion of

production, it cannot increase the real income of labor as a whole, however much

it may improve the relative position of particular groups within the whole.

While some workers gain, others lose.

It may be argued that although wage raising under the National Recovery

Administration occasioned price advances averaging about as large as the wage

increases, this result is not conclusive as to the effects of wage raising generally.

While no one can contend that experience under the National Recovery Adminis-

tration is absolutely conclusive on this point, it does appear to us to be quite in

line with reasonable expectations. Since for production as a whole the earnings

of labor regularly make up 80 percent of the total return to labor and capital

combined, it is evident that general wage increases of a substantial character must

either raise prices or curtail drastically the profit margins on which business

operates.2 While the response of prices to a higher level of labor costs might under

some circumstances be less prompt than it was under the N. R. A., we see little

reason to doubt that the forces of competition, operating on the higher cost level,

would in time approximately restore the relative share of the product of industry

going to capital. Certainly in view of developments under the N. R. A. the

burden of proof is on those who hold that the distribution of the national income

between labor and property can be materially altered by a general advance in

wage rates.3

It is quite natural for wage rates to rise gradually in relation to prices (or for

prices to decline in relation to wages) as the efficiency of production increases.

This slow realinement has in fact characterized the movement of wage and price

levels in the past. It is the method by which gains in technology have been

passed on to labor. But raising wages generally and suddenly without reference

to this slow advance in productivity of labor is quite a different matter. As a

means of raising the total real income accruing to labor this scheme may easily

do more harm than good.

The National Recovery Administration has done much to propagate the fallacy

that raising wage rates is always a good thing. So far as we are aware it has made:

all of its wage adjustments in one directionâ€”upward. It has gone far to spread

abroad the idea that wage rates should never be reduced, and to make downward

revisions difficult even under adequate justification and proper safeguards.

This freezing of the wage structure against any downward readjustments has.

involved also a very considerable freezing of the price structure. To price rigidi-

ties attributable to this factor have been added as well those resulting from the

permission granted to business associations to stabilize prices through concerted

action designed to eliminate cut-throat competition. The two factors have-

combined to increase resistance to price realignments which are essential to the

expansion of productive output.

This tendency to freeze the cost and price structure against downward adjust-

ments must be regarded as one of the most potentially important long-run effects

of the National Recovery Administration. During periods of expanding na-

tional income and rising prices its influence will tend of course to diminish, but

whenever the economy runs into periods of maladjustment and declining demand

resistance to price and wage realignments may prove a serious barrier to the

maintenance of the physical volume of production.

It is necessary in an economy based upon a price system that prices, whether

for labor or commodities, be permitted to move in response to changing economic

conditions. In practice it is impossible to achieve complete flexibility in the price

> We may repeat here what we stated in chapter XXXI, that no valid conclusion as to the net effect of the

National Recovery Administration on recovery may be drawn merely from the fact that we hare actually

made some progress from the low point of the depression. (See chart on p. 754.) Even if this recovery had

occurred simply in spite of the National Recovery Administration the latter would almost inevitably be

credited by its partisans with having produced it. As we have previously observed, the production record

in itself proves nothing as to the factors responsible for it.

1 On the distribution of labor-capital costs in the depression, see p. â€”.

1 In expressing doubt as to the possibility of altering materially the distribution of income between labor

and capital by means of general increases in wage rates, we do not mean to imply that the object cannot

be achieved by other means, as, for example, by certain forms of direct taxation.
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structure. In many lines of business activity, owing to private agreements or

regulation by the government, prices move very sluggishly or not at all. Long

before the establishment of the National Recovery Administration such unre-

sponsive prices served to impede the efficient functioning of the economic system.

That some of the rigidities already imbedded in the price structure may be
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justified on social or political grounds few would deny. Nevertheless, anything

which tends to freeze wages and prices still further against necessary adjustments

makes more difficult the stabilization of business at a level of full production and

full employment. It is this type of stabilization, not the stabilization of wage

rates and prices, that is the real object to be achieved.

PART VII. CONCLUDING 6 OBSERVATIONS

Chapter XL. Concluding Observations

In bringing to a close this review of National Recovery Administration activi-

ties no attempt will be made to restate the detailed conclusion reached in the

several parts of the volume. For these the reader is referred to those parts,

especially to the concluding chapters thereof. The object here is merely to add

certain final observations that emerge from the study as a whole.

No one can fail to approve certain general social objectives which were avowed

in the act, such as the restoration of prosperity, the improvement of industrial

relations, and the improvement of trade practices. These are proper goals of

Government action. Nor is there any ground for criticizing the National Re-

covery Administration merely because it employed somewhat novel govern-

mental methods; indeed ingenuity in devising means to achieve ends of public

policy is desirable.

The law granted to the President an unprecedented amount of power with

vaguely defined objectives under a unique set of political circumstances and

with reference to issues which had not been subjected to extended public dis-

cussion. The law, moreover, was directed to varied objectives, some concerned

with stimulation of recovery, others with significant changes in the organization

of American economic life. In administration, also, attention was divided

between the primary objective of stimulating recovery and the promotion of

long-run changes. Though the general social objectives, and in particular the

recovery objective, had wide-spread public support, the pursuit of them affected

powerful groups whose special interests were necessarily sometimes in conflict

with one another and sometimes in conflict with public ends. In some degree

there developed a confusion between what were public objectives and what were

the objectives of groups. The administrative procedures adopted accentuated

group conflicts and tended to distract attention from single-minded pursuit of

public ends.

Partly as a result of the success of special groups in attaining their desired

objectives, in part as a result of the vast range of diverse matters with which the

National Recovery Administration has dealt, almost every person finds some

specific feature or possibility in the National Recovery Administration to which

he can give support. There are moreover certain accomplishments of the

National Recovery Administration which commend themselves rather widely

on a social basis as distinct from the support of group interest. These are of thie

sort which represent progress toward eliminating various undesirable conditions

of industrial employment and business practice.

Apart from the content of codes, there is also real importance in crystallization

of sentiment for the removal of economic and social abuses. Moreover, there has

been an accumulation of information on working conditions and trade practices

far more extensive than has existed heretofore. This experience adds much to

the possibility of subjecting these aspects of economic life to analysis and inter-

pretation and, if intelligently utilized, will throw much light upon the wisdom

and feasibility of many types of collective control under varying circumstances.

Significant also was the contribution of the National Recovery Administration

to the state of renewed hope and confidence which was ushered in with the

Roosevelt administration. The psychological "lift" engendered was consider-

able. Whether this fact has anything more than an ephemeral importance is a

point upon which opinions may differ.

Whatever achievements may be credited to National Recovery Administration,

the consequences of its activities are such as to raise grave misgivings. Working

at high speed under a statute that gave little guidance and without clear stand-

ards of its own, it enacted into law a huge mass of rules and regulations arrived at
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by a process of bargaining among conflicting interests. Out of this process came

codes, one substantive effect of which is quite generally to allocate to private

groups important powers which may be used to the disadvantage of the public.

The willingness of such groups to cooperate with the Government is very closely

allied to the presence in codes of the provisions granting such powers.
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From the administrative viewpoint Doth the body of code laws and the agencies

set up to administer it are seriously defective. Quite commonly the provisions

are incapable of being given precise meanings in law. The effective operation of

codes is very commonly undermined by the fact that they include nonadminis-

trable provisions. The administrative agencies set up under the codes are not so

constituted as to provide either effective or impartial administrative action. The

National Recovery Administration itself is not able to provide adequate enforce-

ment of provisions or adequate supervision of code agencies. Nor can the higher

administrative officials cope intelligently with the mass of problems which press

upon them.

It is in the light of the preceding considerations that the practical question must

be confronted whether there is a reasonable probability that if the Recovery Act

is reenacted in substantially its present form, the National Recovery Administra-

tion can be transformed into a satisfactory instrument of economic and social

policy. The complexity of the problem may be indicated by listing the basic re-

forms necessary to remove the more obvious defects embedded in the system of

law and administration which the National Recovery Administration has created.

The necessary reforms would include: (1) The elimination of those codes under

which noncompliance is very extensive and for which the compliance prospects

are unpromising; (2) radically strengthening the compliance, supervisory, and

code machinery; (3) the elimination of code provisions which are patently non-

administrable; (4) building up an adequate system of economic reporting and

analysis; (5) the attainment of much greater simplicity, standardization, and

elasticity in code provisions; (6) reconstituting the administrative organization

of the National Recovery Administration in such a way as to achieve continuity

of policy and method; (7) the modification of code provisions to bring them in

line with clearly determined criteria of public policy.

If an attempt is made to carry out these reforms, particularly if an attempt

is made promptly to modify codes in line with clearly determined public policy

and to enforce such modified codes up to any reasonable standard of administra-

tive efficiency, then the code system may be expected to go into a very wide-spread

collapse. This would result from the voluntary character of codes which affects

both the making of provisions and their enforcement. Wherever voluntary

acquiescence in a code was predicated upon the inclusion of socially damaging

elements of special privilegeâ€”and these cases are numerousâ€”these elements

solidly resist removal by the customary National Recovery Administration

process of negotiation among interested parties.

Furthermore, authoritative removal of those undesirable elements of codes

which industrial groups regard as important would undermine the whole scheme

of code administration and voluntary compliance upon which the system rests.

The power to impose or modify codes which is granted in the act is not therefore

capable of extensive use for reforming the system which has been created.

In view of these conclusions the basic issue is not the reform of the National

Recovery Administration within the limits of legislation substantially like the

present act, but the determination of policy and lines of action with respect to

the matters with which the National Recovery Administration has concerned

itself. Since it is no longer possible to think of the National Recovery Adminis-

tration as a recovery-inducing agency, it is necessary that the determination of

policy be divorced from the emergency principle and be related to long-run ob-

jectives. As the future is faced, what has to be determined is the character of

the responsibilities which the Federal Government wishes to undertake on a

continuing basis within the boundaries of constitutional powers and adminis-

trative feasibility.

An immediate reconsideration of these issues is important because of the danger

that inertia and political exigencies may permit the pattern of the National

Recovery Administration to harden into a permanent mold of defective and

ill enforced law.

The Chairman. Without objection, the committee will recess until

10 o'clock tomorrow morning, at which time we will have executive

session.

(The hearings were concluded. The following matter was orded

inserted in the record.)
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(Letter from Mr. Leon Marshall, executive secretary, National

Industrial Recovery Board, National Recovery Administration,

previously referred to by the chairman, is as foil ows:)

National, Recovery Administration,

Washington, D. C, April 17, 1935.
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Hon. Pat Harbison,

Chairman Senate Committee on Finance,

Washington, D. C.

My Dear Senator Harrison: In view of the serious consequences which

may result from the existing uncertainty concerning the pending legislation, the

National Industrial Recovery Board is in accord with the Finance Committee's

policy of expediting its proceedings on National Recovery Administration. We

realize that time will not permit the calling of an opposing witness to answer

the testimony of each complaining witness. However, since we know the com-

mittee would desire to be safeguarded against reliance on inaccurate and mislead-

ing statements appearing in the record, we are calling to your attention and com-

menting upon some of these statements. In view of insufficient particularity of

many witnesses and lack of time for thorough research on our part, we cannot

hope to treat all inaccuracies and misleading statements.

Examples follow:

Analysis of Statement by Mr. Irwin

Page 1774 shows that Mr. Irwin testified that prior to the code he could

purchase mahogany for $109 and that he has recently been quoted around $147

and $150. Further, that he has been offered mahogany at $100 if he could get

a quota, but that he is doubtful of being able to get a quota. In reply to the

following question from Senator Connolly: "Who fixes the quota, the code?",

Mr. Irwin states: "The code and the Government; they have the authority;

the National Recovery Administration has the authority."

COMMENT

The statement that mahogany prices were increased between 40 and 50 per-

cent under the code is approximately correct. However, the second statement

that he could now get lumber for $100 if he could get a quota, and that

he is doubtful of being able to get a quota because of the Government, partic-

ularly the National Recovery Administration, is not true. Specifically the code

provides that anyone who applies shall be granted a quota. Secondly, the

National Recovery Administration does not set any quotas under the present

code. If Mr. Irwin had appealed to the administration and submitted evidence

that he could not get a quota there would probably be more facts to go on, but

we have no records of any such submission. There has been a submission by

the American Trading Corporation, of Seattle, Wash., to the effect that they

had been unable to get a quota under the Philippine Mahogany Division. Upon

calling this to the attention of that division they immediately gave us the assur-

ance that an application blank was sent to the complainant.

The testimony on page 1778 set forth that on January 17 Mr. Irwin received

an offer to be supplied with certain types of maple at $44 and $46. He states:

â–

"There was a meeting of the hardwood lumbermen in Chicago on January 15."

There is nothing to indicate whether Mr. Irwin is speaking of January 1934 or

1935. We presume, however, since no year was mentioned and since the testi-

mony occurred in March of this year, that he was referring to January of this

year. We have no record of any meeting being held in Chicago on January 15

of this year. We have a statement from the Administration representative

that no "meeting was held on that date by the Northern Hardwood Division.

If there was an unofficial meeting and prices were fixed (which we believe unlikely)

it certainly has not the approval of the Administration. The only price material

issued as an official action of the code authority is a periodical report on past

sales, which has been issued since the suspension of minimum prices. These

Srices show a fluctuation from week to week and do not give any indication of

eing fixed or being arrived at by common agreement although they range from

6 percent below to 6 percent above the previous code prices.

Further, since at the hearing this group was one of the objectors to fixed

minimum prices under the code, we cannot conceive of them being in favor of

such things since suspension. However, it may be true, and probably is, that
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one or more of the suppliers of hard maple, in finding that the market would stand

It, withdrew a lower quotation in order to put in a higher one, but this has nothing

to do with the code or the code authority.

j

ANALYSIS OF STATEMENT BY MH. HAMBURGER
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Mr. Hamburger (p. 2796): "I also say that the code authority as composed

right nowâ€”there has been in our industry, which is solely and completely under

the domination of New York, to the exclusion of any other industryâ€”that only

means that the industries will eventually be naturally wiped out. It is only a

matter of time. That is exactly the way our industry has been affected in

Baltimore."

Senator King (p. 2796): "Do you think the Board as drawn and enforced

tends toward the concentration of this industry in New York City or its environs

and to the elimination of the independent units of the industry in Baltimore

and in other sections of the United States"? . .

Mr. Hamburger (p. 2796): "Unquestionably."

COMMENT

As indicated by the above testimony and other testimony in the record, Mr.

Hamburger's basic protest against the operation of the Coat and Suit Code is

that Baltimore has not been given a wage differential adeuqate to permit it to

compete with New York City. A complete answer to his allegations is that in

the entire United States, the volume of business in this industry increased in 1934

as compared with 1933 or over 20 percent. During the same period the volume

â–

of business in Baltimore increased 76.97 percent. In the New York City and

New York State area, which Mr. Hamburger claims dominate the industry, the

volume of business increased only 19.45 percent.

Mr. Hamburger (p. 2791): (Mr. Hamburger placed in the record a telegram

dated Aug. 4, 1933, which implied that he had not been given full opportunity

to be heard at a public hearing held on the Coat and Suit Code.)

An examination of the record of the public hearing in question shows that after

Mr. Hamburger had stated his position briefly, Deputy Howard asked, "Doesn't

that take care of the matter then?" and Mr. Hamburger replied, "It takes care

of the matter excepting one other thing; that will only take me one-half minute."

Mr. Hamburger then finished his statement on the matter without further

comments by Dr. Howard.

Mr. Hamburger (p. 2797): "We have so much more added cost in attempting

to compete with a section that is absolutely the market that has everything, that

it is perfectly natural that we are always behind them in fashions, we have the

additional cost of freight, and all of the materials, which, by the way, are also in

New York, every fabric, every piece of lining, every piece of fur that goes into

the makeup of these coats must be brought from New York and the freight paid.

And we have not the choice of those materials which the New York manufacturers

have."

(Comment:)

In May 1934 an impartial commission was appointed to investigate the question

of the necessity for a wage differential for the city of Baltimore. The Commission

-consisted of Dr. N. I. Stone and Dr. Paul F. Brissenden, two impartial econo-

mists who had in no way been connected with this industry. The Commission

found as follows:

"(1) That Baltimore's position as regards availability of labor, necessity for

training workers, and distance from the center of the industry, is substantially

the same as the position of other eastern markets outside of New York City;

"(2) That as shown in this report, Baltimore section shops enjoy the lowest

labor costs per garment in the country, the difference in cost being substantially

in excess of the basic differential between the eastern and western scales;

"(3) That it follows, therefore, that Baltimore section shops have been able

to adjust themselves to the wage changes brought about by the code.

"(4) That the Baltimore tailoring shops which employ two-thirds of all the

workers in the market are now paying wages substantially higher than the

-eastern minimum scale and, therefore, would not be materially affected by a

transfer of Baltimore to the eastern area.

"(5) That Baltimore failed to prove its contention that its selling costs are

higher than those of New York, and that there is nothing in the figures obtained

through the Commission's own investigation to sustain Baltimore's claim. (It
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should be stated that not all the Baltimore concerns were willing to furnish the

figures called for by the Commission. Among those which refused were two of

the largest concerns in Baltimore.)

"(6) That Baltimore's indirect labor costs, which include the cost of super-

vision and training, are among the lowest in the country, thus disproving the
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assertion made by the spokesman of the Baltimore manufacturers at the Com-

mission's hearing that Baltimore was entitled to a differential to offset its higher

cost of supervision and training.

"(7) That Baltimore's shop overhead is likewise among the lowest in the

country.

"(8) That in the matter of buying costs, Baltimore has failed to submit any

figures that would prove that it has higher costs than any other market in the

eastern area, and tne Commission has no other ground for believing that Balti-

more is at a disadvantage in this regard as compared with any other center

subject to the eastern code rates.

"(9) The same conclusion applies to the item of freight charges on piece goods,

since Baltimore's geographical position is such as to put it on substantially the

same footing as other Eastern markets with respect to freight costs.

"(10) The Commission finds that Baltimore has failed to substantiate its

claims of higher costs under any of the items mentioned by its spokesman."

Mr. Hamburger (p. 2812): Speaking of the Louis Marcus Corporation, a cor-

poration with a branch factory in' York, Pa., he stated:

"* * * The code authority and all of its agents, the Enforcement Division,

the enforcement directors and investigators, together with the Administrator and

Deputy Administrators in charge of this industry in Washington, all expressly

and tacitly accepted this conclusion to be true, and accordingly, all such Pennsyl-

vania firms operated under the western area provisions, submitted their pay-roll

records and other data in the same fashion as the other shops in the Baltimore

market * * *."

(Comment:)

Complaint was filed against the Louis Marcus Corporation on the ground that

it was not paying the wage rate required for the eastern area. When the com-

plaint was referred to the Compliance Division, an investigation was made to

ascertain whether or not the corporation had been granted a stay or exemption

from the operation of the wage rate prescribed for the eastern area. It was found

that the administration had issued no stay or exemption to this corporation nor

represented at any time to this corporation that it was not required to operate

under the eastern area wage classification. The corporation, however, claimed

that it has been granted such an exemption so far as it related to wages paid

prior to the date on which the corporation was actually notified that it must

operate under the eastern area wage scale.

Senator King (p. 2798): "The code authority is all in the hands of the New

York manufacturers?"

Mr. Hamburger (p. 2798): "The New York Manufacturers Association has

2 members, the Jobbers Association of New York has 2 members, the Con-

tractors Association of New York has 2 members, the union in New York

has 3 members, and all of the manufacturers from Cleveland, west, combined

only have 2 members, Baltimore has 1 member, Boston has 1 member, and

Philadelphia has 1 member, but each of these 3 only have, I think, a one-third

vote."

(Comment:)

As compared to New York, Baltimore has 1 representative on the code author-

ity casting one-third of a vote, and New York has 6 representatives casting 6 votes.

This is more than fair as shown by the fact that there are 31 members of the

industry in Baltimore and 1,946 in New York, while the dollar-volume of business

in New York is approximately 82 percent and in Baltimore only 2 percent.

Analysis of Statement by Mr. Hettinger

On page 2372, Mr. Hettinger replied: "I would say no" to a question by

Senator King as follows: "Have you examined part 3 (Price and Price Provisions

in Codes) to ascertain whether or not the data found in part 3 harmonizes with

the statements contained in the report from which vou were just reading?"

(Report on the Operation of the National Recovery Administration.)
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(Comment:)

The price pamphlet covers the detailed analysis of price provisions in 677 codes

and supplements up to October 15, 1934.

The report covers these same 677, in addition to 54 codes and supplements,

for which analysis, had been completed after the price pamphlet was issued.
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The two "harmonize."

Both the report and the pamphlet were furnished members of the Senate

Finance Committee several weeks before Hettinger's testimony.

On page 2385, Mr. Hettinger states that charts nos. 8 and 9 show "that the

number of complaints received periodically exceeded the number of complaints

closed, and yet in spite of that, the number of complaints on hand declined."

(Comment:)

The chart, as explained by the heading, represents the record of complaints

on hand, received, and closed by field offices. The category "closed" includes

only those cases closed at the field offices, and does not include the number referred

to other agencies for disposition which number is, however, deducted currently

from the number on hand in the field offices.

On page 2378 Mr. Hettinger states: "The truth of the matter is that National

Recovery Administration simply tangled up in a kind of a Frankenstein grip,

was trying to patch and work through as well as it could, and that is a dishonest

statement that 'until recently the major portion of the efforts of the Recovery

Administration was devoted to the formulation of codes.'"

(Comment:)

Although only a few codes were adopted in the last 6 months, a great amount

of the efforts of the National Recovery Administration was devoted to amend-

ments of existing codes and attempts to codify industries which presented ex-

tremely difficult problems. These latter industries covered almost 3,000,000

gainfully occupied, as of 1929, and included, for example:

1M9

Industry: employment

Meat paoking. 122, 505

Fluid milk distributing - 134, 839

Throughout the testimony of witnesses before the Senate Finance Committee,

-and particularly by Mr. Hettinger on page 2354, there is comment on the rise in

prices, with intimation that these rises were caused by code provisions.

Chart no. 2, in the Report on Operation of the National Recovery Administra-

tion, shows graphically the course of wholesale prices for groups of industries

under National Recovery Administration codes. Most codes did not become

effective until 1934. Reference to the chart will show that the major portion of

the price level rise took place in the second and third quarters of 1933, before

many codes were formulated.

During 1934, the Bureau of Labor Statistics index of "all commodities other

than farm products and foods", which presumably represent commodities under

National Recovery Administration codes, actually declined from 78.3 in January

1934 to 77.7 in January 1935.

Mr. Mason (p. 2552): "I do not believe there were more than four complaints

which dealt with the question of wages * Â» * ancl the few complaints

which we did have on wages were not ruled on by the Board."

(Comment:)

There is no way of checking on the contents of the three thousand-odd complaints

received by the Darrow board. Of course no one appeared before that board as

a champion of sweatshop conditions. The point is that Mr. Mason, counsel for

the board (who conducted practically all of the questioning) made absolutely no

attempt to develop whether or not the real burden of the complaint was the wage

hardship. A typical example of the board avoiding the wage question appears

in its hearings on the Wood Case Lead Pencil Code. The principal complainants

were the representatives of the southern manufacturers who were dissatisfied

with the wage differentials. But, the board's report makes no mention whatever

of this feature and hangs its entire argument on other grounds.

Bell Telephone

Electric light and power

Telegraph

372, 000

284, 000

92, 958

Analysis of Statement by Mb. Mason
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Mr. Mason (p. 2551): "During the 4-month investigation which the board

conducted of the National Recovery Administration, my department handled

3,375 complaints. We reported on 34 codes and held 57 public meetings."

(Comment:)

The record actually shows (although we cannot determine the number of com-
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plaints filed) that hearings were held on 35 codes and but 22 codes were reported

upon to the President.

Mr. Mason (p. 2555): "There were, however, many deputy administrators,

who did not cooperate, who had the 'mother complex' about the codes they were

administering. A great many of them were recruited from the industries in

which they helped draft the codes, and they seemed to resent any investigation

into the activities of the industries for which they had worked and to which they

presumed they would return. In those instances they either refused to appear,

or after they appeared they were openly rebellious and refused to testify."

(Comment:)

The record only discloses that deputies were called in eight cases in all and of

the eodes reported on, deputies attended in only five cases. The five codes re-

ported on in which deputies were present are:

Portland cement. Deputy Murray.

Retail trade, J. C. Yocum, assistant deputy; T. I. Emerson, legal adviser.

Rubber manufacturing, E. G. Holt, assistant deputy.

Boot and shoe manufacturing, Harry S. Barry, deputy; L. E. Ore, assistant

Bedding, C. R. Nikalson, assistant deputy.

None oil these deputies, assistant deputies, or legal advisers had any previous

connection with the industry in question. So instead of "many" deputies being

called, we find that actually 2 deputies were called, Murray and Barry, 4 assistant

deputies, and 2 assistant counsels, and then on only five codes which were reported

upon. There is no evidence of recalcitrance or refusal to testify in these cases.

This whole allegation is based upon Rosenblatt's experience. Rosenblatt had

heard a mere rumor that some phase of the Motion Picture Code was about to

be heard. He went over there in the audience as a spectator, to find out what it

was all about. He was not called nor informed of the hearing by the Board.

The minute that his face was seen in the audience by counsel for the Board he

was called to the stand. He was totally unprepared as he had been given no

notice and had not the faintest idea as to what the investigation was about.

He, therefore, desired to make a statement to this effect and to request permis-

sion to have his files and records of the code with him if he were to be called upon

to testify to those records. This privilege was denied him in the manner set out

in the transcript of the actual questions and answers, which speaks for itself, and

which is indicative of the attitude, procedure, and methods of the Darrow Board.

This was the only instance in which there was any question about a deputy's

testimony. The entire record shows that the Darrow Board had no interest in

having deputies testify. General Johnson had placed personnel and records of

the National Recovery Administration at the disposal of the Darrow Board and

these were not availed of except as outlined above.

Mr. Mason (p. 2596): "While the printed set-Tip of the code would indicate

that all of these cases were reviewed by National Recovery Administration, as a

matter of fact, the practical way they worked out was that the industry in the

particular community decided whether or not they should have a competitor,,

and the application of this particular man, who testified before us, was referred

to a committee of five of the large manufacturers of ice in his community, and

they voted against his receiving permission to build his plant."

(Comment:)

This statement is a half-truth with respect to the administration of article XI,

prior to November 1, 1934, when the code was transferred to the Food Division

at that time, the procedure with respect to these applications was completely

changed. (Cf. pp. 20-26 of Report of Deputy Administrator to N. I. R. B. on

Administration of Trade Practice Provisions of the Ice Code.) As the provision

is now administered, National Recovery Administration officials conduct the

hearings locally, make the investigations and the decisions. The industry mem-

bers play a very little part in the proceedings.

Senator King (p. 2597): "The code authorities claimed that they had the right

to refuse to permit him to construct a plant to manufacture and sell ice?"

Mr. Mason. "That is correct."
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(Comment:)

National Recovery Administration and not the Ice Code Authority determines

whether permits to erect new ice plants shall be granted.

Mr. Mason (p. 2598): "Of course, they (the industry) had a provision in

their code that it would be subject to the approval or disapproval of the Adminis-
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trator, but we found no case that we had where it was ever possible to get the

approval of the Administrator if the group that were operating the ice plants

down there voted against it."

(Comment:)

The implication of this statement is false and misleading. Here is the actual

record to date (Apr. 12) with respect to applications submitted to National

Recovery Administration, pursuant to article XI.

Total applications received 395

Of this number the following were:

Withdrawn 59

Exempted (i. e., granted) 69-

Denied 52

Approved 143-

Pending 72:

Of the 143 approvals, 37 were granted despite the recommendation of denial

of the code authority.

Senator Black (p. 2623): "These 43 that have been denied; do you knomr

whether or not the National Recovery Administration made any investigation

of the price at which ice was being sold to the consumers in that particuar dis-

trict, and make any effort to regulate that price and get it down to a normal

basis and a fair basis to the public?

"* * * but they (National Recovery Administration) made no effort

whatever to find out whether the public can get ice at a fair price and whether

competition is needed in order to reduce so that they would not make an

exorbitant profit."

Mr. Mason: "That is a very good statement of just the situation in the ice

business and in many others too, Senator, where we have limitation of produc-

tion."

(Comment:)

The answer to this question is that status of local competition, demand and

"price" are always taken into account by National Recovery Administration in

handling applications.

Mr. Mason (p. 2623): "No, Senator, that is impossible, because after working

2 years on the question, they admit that they cannot arrive at any fair account-

ing for cost and price.

(Comment:)

This statement is incorrect. Cost determinations have been made in New

York City, New Orleans, and San Antonio. National Recovery Administration

is constantly seeking additional information on the ratio of costs to price, but

there is no difficulty in reaching an approximate determination.

Senator Clark (p. 3620): "In other words, what this code set out to do was to

set themselves up as public utilities and make the code authority a public

service commission for the purpose of granting certificates of necessity and

convenience?"

Mr. O'Bear: "Yes, sir, and that is exactly what I am told was done in the

initial stages. The code authority itself undertook to pass upon whether any-

body else should come into the industry. Some complaints, I have been in-

formedâ€”or rather, some requestsâ€”were acted upon by the code authority,

requests to engage in business, without their ever having reached the deputy

administrator.''

(Comment:)

In the initial stages, some of the actions which Mr. Obear complains of may

have taken place but this has been completely changed as less stress has been laid

by National Recovery Administration upon "self-government" and more upon

"adequate governmental sanction and supervision." However, we know of no

case where action has been taken without approval of National Recovery Admin-

istration. If it was so taken, it had no legal standing.
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Mr. Mason (p. 2603): "Senator Kino. Was labor represented on the codes?

Mr. Mason. No, Senator, except in the textile industry, I do not know of one

code that has a labor' representative on it."

(Comment:)

Upon examination by the Research and Planning Division it is found that there

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:43 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

are labor representatives sitting upon 55 code authorities.

Senator King (p. 2603): "So that the codes were administered by persons in

the industry whose interest it was to fix prices, or at any rate to prevent competi-

tion and secure a monopolistic control of their respective industries."

Mr. Mason. "And on top of that, Senator, we do not even have the control

that the fascists have of an independent court where these questions can be

taken and adjudicated."

- (Comment:)

The above is gross exaggeration in that a code authority has limited powers

and can only act within the limits prescribed by the particular code. Further,

an appeal lies to the Administration and to the courts.

Mr. Mason (pp. 2599-2601): "In the Bituminous Coal Code, the Darrow

Board charged malfeasance and misfeasance in office upon the part of the code

authorities. Here was a report from a Government body demanding the removal

of a code authority. The Darrow Board demanded the removal and recom-

mended to the President that they be immediately removed, and made specific

charges first of oppression of small enterprises by price fixing without regard to

grades of coal. In this case it was the high price that was used to put out the

small producer of bituminous coal.

"This particular man did not have the machinery and the equipment to wash

his coal. He had always employed and he kept in continuous employment, some

600 miners for many years, but he sold the coal, although he paid them the regu-

lar rate, under the market price because it was unwashed and because it had a

high sulphur content, as I recollect, but he had to sell it at less than the regular

price of standard coal because of that condition.

"When the code authority got hold of this situation and declared a price

emergency, they set the floor price so high that the man of course would not sell

his coal. When the railroads and the other industries were to buy coal, they

wanted to get the very best grade they could at that price. The day the code

went into effect, he shut down and has never opened since. I understand that

last week he received an order for some coal which is the first business I have

heard of him getting since the code went into effect."

(Comment:)

Mr. Mason's testimony before the Senate committee has so confused "the

evidence" before the Darrow Board upon which the Board's recommendations

to the President were based that it is difficult, even if not impossible, for the

National Recovery Administration to determine who is the "particular man"

about whose condition he complains. His reference to employment of 600 men,

lack of facilities to wash coal and new business which was secured for the first

time under the code very recently would indicate that the Lober Gas Coal Co. of

Pittsburgh is the subject of this complaint. If this be true, Mr. Mason's testi-

mony is false and misleading in respect tf the following facts:

(lj The Lober Gas Coal Co. was shut down for lack of profitable business

continuously several years prior to the effective date of the Bituminous Coal

Code. The Kennedy interest which controlled the Lober company, took ad-

vantage of the approval of the Bituminous Coal Code by reopening this mine

and attempting again to engage in business. All of this of course is in direct

contradiction of Mr. Mason s charge that the Coal Code forced Lober to close

on the effective date of the code.

(2) Shortly after Mr. Lober reopened, J. W. Kennedy, vice president of the

company, complained both to the Subdivisional Code Authority for Western

Pennsylvania and to the administration in Washington, that his coal had been

improperly classified by the subdivisional code authority. The substance of his

complaint was that the coal of the Pittsburgh Coal Co., a competitor of his, was

sold under the prices established by the code authority at a price of only 5 cents

above the price established for Lober coal, despite the fact that Pittsburgh's

coal was washed and Lober coal was unwashed.

As a result of Mr. Kennedy's complaint the extensive investigation of the facts

by disinterested persons, the spread between the Pittsburgh coal and Lober coal

was raised, first to 15 cents and subsequently, upon a finding that such spread
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was too large, was lowered to 10 cents. Subsequently the Deputy Administrator

recommended to the Western Pennsylvania Subdivisional Code Authority that

classification of Lober coal be reduced so as to result in a further decrease in price

therefor of 5 cents a ton, upon the basis of a record made in a hearing held before

the Deputy Administrator on July 5, 1934, in respect to complaints by Mr.
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Kennedy. Thereafter the Deputy Administrator was advised that the Lober

Gas Coal Co. had submitted a bid to the State of New York, guaranteeing an

analysis of its coal which conclusively indicated that the Lober coal was of higher

quality than Lober had represented to him at the hearing upon its complaint. As

a matter of conclusive fact the Lober Coal Co.'s complaints have received, at all

times, the strictest attention of the Deputy Administrator in charge of the coal

code. He has afforded Lober every opportunity to prove its case of oppression

by the action of the Western Pennsylvania Subdivisional Code Authority. The

records made at these hearings have convinced the Deputy Administrator that

no injustice has been done to Lober which hae not been cured by expeditious

action on the part of the administration.

(3) Mr. Mason states that the Lober Gas Coal Co. is a small enterprise. The

fact is that Lober is one of the larger operators in the Western Pennsylvania

District, the average railroad shipping mine which is considerably larger than the

average mine in western Pennsylvania employs, exclusive of supervisory and

clerical employees, less than 250 men; whereas Mr. Mason states that Lober

employs 600 men.

(4) It is obvious, in view of the fact that the Lober mine after being shut down

for several years was reopened about the time the code became effective, that Mr.

Mason's testimony that Lober had always employed and kept in continuous

employ 600 miners is not consistent with fact.

(5) Comments should also be made upon the misstatement of Mr. Mason that

the code authority declared a price emergency. No code authority in the bitu-

minous coal industry has any power to declare a price emergency. That emer-

gency was declared by the President of the United States when he approved the

code. In addition, every effective price of the Bituminous Coal Code is approved

by a Government officer appointed directly by the President.

(P. 2602.)

"Senator King. Did it appear from the testimony before the Darrow Com-

mittee that the code authorities in the bituminous coal industry were all or

substantially all producers of coal?

"Mr. Mason. Yes; they were. Out of 8 on 1 code authority I think 7 were the

large producers, through captive mines or else owned byâ€”in the Western Penn-

sylvania area they were controlled by the Mellon interests, and that was the area

where we asked for the removal of the code authority for malfeasance in office.

"Senator Kino. Were they removed?

"Mr. Mason. They were not removed and they are still on. One man

resigned from the code authority but he put one of his employees in his place,

as I understand.

"Senator King. Were there any representatives of the consumers on the

code authority?

"Mr. Mason. No, Senator."

(Comment:)

(1) To the contrary of Mr. Mason's statement,there is no code authority among

the 22 code authorities established under the Bituminous Coal Code in which

representatives of comparatively small producers do not outnumber the repre-

sentatives of the larger producers.

(2) Mr. Mason denied that there are any representatives of consumers on the

code authority. It is well known that upon each code authority there is an

appointee of the President placed there in order to protect the interest of the

public.

(Pp. 2608-2610.)

"Mr. Mason. I might say that the Administrator in answering thatâ€”did not

deny that the code authorities had used their office to attract coal business from

railroads.

"As I understand, the request came to N. R. A. that the report should not be

made public.

"Senator King. Did the Darrow committee see the report?

"Mr. Mason. No; I have just received that information in a round-about

channel, but I am sure if you subpena Mr. Ryder, that you will be able to find

that report.
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"I would like to just read one paragraph from the Darrow Board, not com-

menting now upon it, of the average cpst of food.

"Senator Kino. Reading from the report on the bituminous coal industry.

"Mr. Mason. On the bituminous coal industry report:

"'According to the bulletins of the Department of Labor taking the average
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cost of all foods in 1913 as 100, their cost in April 1933 was 90, and in April 1934

it was 107. Fifty-one cities showed in this year an advance in food prices from

10 to 27 percent. Rents, fuel, lights, house "furnishings, and other items showed

that at the end of the year, after the codes had begun to operate a marked upward

tendency.' ..."

"Senator King. Was that not expected and was it not desired by some who

were strong proponents of codes?

"Mr. Mason. Yes, Senator, but the difficulty was that while the cost of living

increased under the codes, wages did not rise in accordance with it. That was

the condition, and that was the contention of the Darrow report. I am just

reading from the Darrow report on that. I have no opinion of my own on that

particular subject."

(Comment:)

(1) On May 21, 1934, contrary to Mr. Mason's statement that the Adminis-

trator did not answer the charge of the Darrow Board that certain bituminous

â–

coal code authorities had used their offices to attract business from railroads, the

White House published a report made to the President by the Administrator and

â€¢General Counsel of the National Recovery Administration which contained a

â€¢complete answer to this charge of the Darrow Board.'

(2) On June 5, 1934, the Assistant Attorney General in charge of the antitrust

division of the Department of Justice submitted to the then Administrator a

report or certain reports made by an adjuster of the Bureau of Investigation of

the Department of Justice, May 21 and May 26, 1934. respectively, in the matter

of the activities of the Western Pennsylvania Subdivisional Code Authority.

The Assistant Attorney General stated that the investigation upon which these

reports were based was incomplete and had been suspended pending a presentation

of the situation to the National Recovery Administration. On August 24, 1934,

the then Administrator of the National Recovery Act advised the' Assistant

Attorney General that he could see no reason why the Department of Justice

should not go ahead with the investigation.

Since that time the National Recovery Administration has not been advised

of any further progress made of this investigation by the Department of Justice.

At not time has the National Recovery Administration requested that a report

should not be made public, although the administrative officei has requested the

Department to make the results of the investigation, when completed, available

to the National Recovery Administration before it is disclosed to others.

(3) Mr. Mason complains somewhat generally but with reference to the bitu-

minous coal industry in particular that the cost of living has increased under the

code, or wages have not risen in accordance with it. Even if Mr. Mason is dis-

satisfied with the rise in wage as compared with the rise of cost of living under

the Bituminious Coal Code, he should have stated, in order that his statement

present a complete picture, that the minimum wage rates in the Bituminous Coal

Code represent an actual accord reached between a majority of the producers of

the industry and the responsible officers of the only national labor organization

operating in the bituminous coal field, which organization represents approxi-

mately 90 percent of the employees engaged in production.

In view of Mr. Mason's criticism of the attitude of officers of the Administra-

tion displayed toward the Darrow board in refusing or acquiescing reluctantly to

appear before the board, it must be stated in behalf of the Deputy Administrator

in charge of the Bituminous Coal Code that he was never requested by any mem-

ber or officer of the Darrow board to appear before the board in any capacity to

explain the charges made against the administration of the Bituminous Coal Code.

It is pertinent at this time to call attention to the comments of the General

Counsel of the National Recovery Administration, Donald R. Richberg, made on

the Darrow report, in part as follows:

"The criticisms by the Review Board of Price Increases under the Coal Code

furnish a perfect demonstration of the illogic of the Board's recommendation that

hours and wages should be regulated by Government, but that those paying the

hours and wages shall be denied any opportunity to protect themselves from cut-

throat competition. Under regulated hours and wages in the coal industry and

""savage", "wolfish" competition, the result would be the survival only of highly
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mechanized, low-cost-production mines, throwing out of employment thousands

of miners, closing down every small enterprise which is struggling to survive and,

in the eventual day when only a few great coal producers survived, the prac-

tical monopolization of coal production by these few powerful survivors.";

Mr. Mason (p. 2616): Speaking of the boot and shoe industry, Mr. Mason
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stated "the tendency was toward monopolistic control." â–

.

(Comment:)

The above does not square with the facts. On the contrary this industry is

suffering from forms of extreme competition, partly traceable to the ease of

renting costly shoe machinery, involving migration and the opening of plants in

low-price labor territory. Report of Research and Planning discloses the fol-

lowing:

"In March 1833 there were 186,700 employed. In March 1934 this figure

reached 211,600, a gain of 24,900 over 1933 and 6,000 over the monthly average

of 1929. Seasonal fluctuations have been less than usually severe and gains

have been substantially held, the employment figure for January 1935 being

199.700.

"Monthly pay rolls of $2,382,000 in March 1933 rose to $3,764,000 in March

1934. In January 1935, due to seasonal fluctuation, this figure was slightly down

to $3,242,000. The average hourly wage, which in May 1932 was down to 31.9

cents, rose to 43.6 cents in August of 1933 and 51.1 cents in September 1934, de-

clining in December 1934 to 50.7 cents.

"Meantime the volume of production which had dropped from 361,000,000

in 1929 to 313,289,000 in 1932 moved back up to 355,000,000 in 1934, but prices

stayed down so the dollar volume of sales was estimated at $655,000,000 compared

with $952,860,000 total for 1929."

Mr. Mason (p. 2637): "The plumbing fixture case I called to the attention of

the committee yesterday, where there is a limitation of selling only grade A

products * * * ."

Senator King: "Did that interpretation militate against the interests of the

small producers * * *?"

(Comment:)

Actually only three firms complained under that provision which has been of

no effect for almost a year and is now not part of the code. Further a great

number of firms have been driven out of business because it was not possible

for them to meet price-cutting competition which the National Recovery Admin-

istration Code was not restrictive enought to prevent.

Mr. Mason (p. 2557): "We have in that particular industry the counsel for

the National Recovery Administration who is an administrative member of the

Steel Code, Mr. Simpson, who was the first deputy in charge of drawing that

code, who was a member of that industry, and who has since left the employ of

the National Recovery Administration and gone back into the industry, and is

also an administrative member of that code.

(Comment:)

Mr. Simpson was never a member of the iron and steel industry, but is a mining

engineer with a degree of Master of Arts in geology and metallurgy, and spent

many years in Nevada and other western States connected with the gold mining

business. During the World War, he was technical advisor in the War Depart-

ment. After the war and until he came to National Recovery Administration,

Mr. Simpson has been a consulting engineer in New York City and has been so

engaged since leaving National Recovery Administration. He has never been

employed by any member of the iron and steel industry. He was sufficiently

familiar with the general problems of the steel, coal, and oil industries to enable

him to serve, first as Deputy Administrator, and then as Division Administrator

in National Recovery Administration.

Mr. Mason (pp. 2557, 2558): Mr. Mason quotes from the magazine, Steel, of

January 21, 1935:

"Around open prices as great a controversy can arise as over the present price

clauses. The crux of open prices is a waiting period; if prices are filed following

sales they became historical prices only, but if a waiting period is retained change

from the present system is negligible.

'"In any event,*National Recovery Administration is coming to see that in the

case of steel, base prices are only the core of the apple. If the code authority

retains control over extras, it need not worry whether base prices are historical

open ones or are filed under present restrictions.
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'"On many products, and some of them common ones, extras are 10 to 15 times

the base. Since the Steel Code became effective August 19,1933, three books of

extras, each larger than the preceding one, have been issued.'" Mr. Mason,

referring to the above:

. *Â»+ * * Yet from this statement of the steel trade paper, it seems that it

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:43 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

has raised its prices 10 to 15 times as much as the base, and I might say that was

a practice which was not in force and effect prior to the adoption of the code."

(Comment:)

The magazine, Steel, states that in some cases extras areâ€”that is, amount toâ€”

10 to 15 times the base, which is entirely different from Mr. Mason's interpreta-

tion, namely, that the steel industry has raised its prices 10 to 15 times as much

as the base. It is true that the aggregate of extras on certain products may

amount to as much as 10 times the amount of the base, but this is not necessarily

a new practice for the reason that steel products have always been priced on base

prices, plus extras. It is also true that National Recovery Administration has

been giving close attention to the matter of the power of the Steel Code Authority

over extras and that the majority of complaints made to National Recovery

Administration against extras have been adjusted, in some cases, by suspension

of the extras approved by the code authority.

The Chairman (p. 2558): "Does that affect a very small percentage of the

trade?"

Mr. Mason: "It is a very painful percentage, so far as the small fabricators

are concerned, because it puts the small fabricators, especially in areas not close

to the base point, at a decided disadvantage, and in many cases it will put them

out of business if it continues."

(Comment:)

Mr. Mason disregards the fact that there are numerous types of extras. A

great many different qualities and finishes require an extra over the base for that

generic type of product and it is these quality extras that are now and have been

in the past several times the amount of the base price, for example, the base price

on common wire may be 2.3 cents per pound, but for square wire with sharp

corners and a coppered finish, an extra of 6.5 cents must be added to the base

price. Therefore, these quality extras are charged for any quantity and do not

affect the small fabricator any more than the large fabricator. Mr. Mason may

have in mind extras for small quantities but it is not clear whether he recommends

that the price on 100 tons be the same as the price on 100 pounds. Nearness to

the basing point has no effect upon the relationship of extras. Under the Steel

Code if the large fabricator orders a small quantity he has to pay the extra, if

any, for the small quantity just the same as the small fabricator who may order

a similar small quantity. Thus, the code has benefited small fabricators because

prior to the code almost monopolistic buying power of certain large fabricators

made it possible for them to force the steel producers to waive extras which the

steel mill should have obtained, and frequently did obtain, from other and smaller

buyers.

Mr. Mason (p. 2559): "In the original Steel Code, the code authority, which

is the Steel Institute, had the right to set prices on all products, that is, everybody

did not like it, they would send auditors in to audit the books and set the new

prices which the man should charge. That was section 5 of the Steel Code.

"The Darrow report came out, I think, 2 or 3 weeks before the Steel Code was

up for renewal, and it was very embarrassing to the steel group to have the

report come at that time, but it did, and they had to change that, so they struck

out section 5, which gives the Institute the right to fix all prices, but left in

section 7, which gives the Steel Institute, and it now gives them the right, to fix

prices on extras.

(Comment:)

It is true that the original Steel Code gave the code authority the power to set

aside an unfair price filing and to fix a fair base price, but this power was never

exercised. This power was removed by the amendment to the code on May 30,

1934, so that there is now no minimum price, or cost recovery provision, in the

code.

It seems somewhat presumptious for Mr. Mason to assume that the Darrow

report was entirely responsible for this change in the code, in view of the fact

that on November 17, 1933, the President extended the observation period of the

Steel Code to May 31, 1934, during which time the National Recovery Adminis-

tration carefully studied the operation of the code with a view toward necessary
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amendment at the end of the observation period on May 31, 1934. The Darrow

board was not appointed until March 7, 1934, and its report was issued May 4,

1934, so that it is hardly reasonable to assume that the Darrow board report

was responsible for all the changes made in the code on May 30 when it waa

reapproved by the President. Although the National Recovery Administration did
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carefully consider all the statements in the Darrow board report, many of which

were based on incorrect assumptions, the changes in the code proposed by the

Darrow board would have left nothing hut the labor provisions, and, consequently,

no means for the industry to obtain the increased labor cost of the code, which

amounts to approximately $100,000,000 per year. The .industry, as a whole,

has shown a loss in both 1933 and 1934, with the loss for the industry greatly

reduced in 1934, due to higher operations.

Mr. Mason (p. 2559): "In consequence thereof, when the extras have gone to

10 or 15 times what the base price is, you can see they will have a strangle hold

on this industry, go far as fixing price is concerned."

(Comment:)

See comment above concerning pages 2557 and 2558 in respect to quality

extras, only a few of which are as much as 10 or 15 times the amount of the base

price. National Recovery Administration has been critical ever since the code

was effective of the code authority's powers over extras and probably would not

rove such powers much longer, but extras being an inherent part of net prices,

open price method of the code requires known extras and the demoralization *

in the field of extras when the code commenced required strong powers to re-

establish proper extra charges for quality and small quantity. The matter of the

code authority's power over extras for many months has been considered by the

National Recovery Administration to be of prime importance in any extension

of the steel code.

Senator King (p. 2560): "Before you proceed, may I ask why was the Steel

Institute given authority to manage and control the code, formulate the code,

and execute the code?"

Mr. Mason: "They represent about 95 percent of the entire steel industry.

In fact, this is one case where we have no complaint of small industries, be cause-

there is nobody who could complain, except the consumer. They received Code

No. 11 because they would get together pretty quick on their code.

"What they did, as I see it, they took the Pittsburgh-plus ruling in the Federal

Trade eases, and simply changed the words from must not' to 'must.'"

(Comment:)

Mr. Mason appears to admit that the small enterprises in the iron and steel

industry are not complaining, which is substantially the case. The Federal

Trade Commission's Pittsburgh-plus order was directed against only certain

subsidiaries of the United States Steel Corporation and the industry, in general,

did not follow the order. By criticizing the Steel Code for not requiring a strict

adherence to the above portion of the 1924 Federal Trade Commission order on

the part of the entire steel industry, it would seem to be implied that between

the latter part of June and the middle of August 1933, the National Recovery

Administration should have done in those 9 weeks what the Federal Trade Com-

mission seemed unable to do in the 9 years from 1924 to 1933. Incidentally, the

multiple basing point system in the code is not the same as "Pittsburgh-plus",

and we know of no authority indicating its illegality prior to or after National

Recovery Administration approval of the code. Mr. Mason's statement also

seems to imply that the selling method used by this industry for the last 30 years

or more and now under the scrutiny of the National Recovery Administration

should have been entirely changed and returned to a mandatory free-on-board

mill system (the constitutionality of which is open to question), with price cutting

of all kinds encouraged, under Government sanction; or, in short, a procedure

which would destroy many marginal units in the industry and which would pro-

mote price cutting and chiseling, to say nothing of the damage which would

inevitably Vesult to the workers in the industry and to the financially weak pro-

ducers, especially the many small enterprises which the code preponderantly

actually protects, as evidenced by many unsolicited statements from small

enterprises.

Mr. Mason (pp. 2561 and 2562): "Isolating raw materials into one trade makes

it pretty hard on the independent fabricator, because the big producer, like the

United States Steel, who have the fabricator, Ambrig, and Bethlehem with its
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Marsh & McClintick, are at an advantage, and under the code the small fabrica-

tors have to charge the code prices. â€¢ â€¢ .

"For instance, if Senator Black is the subsidiary of one of the companies, they

can hand him the material and make no charge whatever, and he can undersell

the small independent fabricator, because he is not bound by the code.
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"That is why there are so many of the small mid western men at the spot, such

as the Ames case now before the Supreme Court, on the question of fabricators."

(Comment:)

Mr. Mason's statements are such a confusion of errors as to make specific

comment difficult. He appears to believe that a steel company could sell to its

affiliated fabricating shop at prices lower than it has filed under the Steel Code.

This is not the case, for the steel producer cannot sell to its affiliated fabricators

at a lower price than to any other buyer. Mr. Mason apparently is confusing the

effects of the absence of an effective Code of Fair Competition for the Structural

Steel Fabricating Industry, which would govern the practices of structural steel

fabricators, such practices not being covered by the steel producers' code, which

is the code here under discussion.

It is pertinent to quote from a letter addressed to Senator Arthur Capper by

Mr. H. A. Fitch, president Kansas City Structural Steel Co. Mr. Fitch is very

active in the affairs of structural steel fabricators and was formerly president of

the Central Fabricators' Association. Frequently he has complained that the

* steel code does not do what it was intended to do in the way of eliminating certain

abuses in connection with fabrication in transit freight rates and sales by mills

distant from the place where a steel structure is erected. In his letter he says:

"I will speak now specifically of the Steel Code and the structural steel fabri-

cating industry. Our industry has no code because somehow the terms could not

be agreed upon. That fact is immaterial for our present purpose. For many

years the commercial relations between the steel producers and the structural

steel fabricators have been unsatisfactory. Needless to go into the details.

For one thing, there have never been uniform prices; for another thing, these same

steel mills have fabricating plants that are in competition with the independent

fabricators. For many years we have had the antitrust laws and the Federal

Trade Commission.

"These are of no value to an individual operator or even to a secondary in-

dustry in correcting abuses that prevail as at present between the rolling-mill

industry and our own industry. These agencies are too slow and too expensive.

"I am convinced that if the steel producers are allowed to continue their opera-

tions under a code of fair competition, that the fabricators and other processors

will be able to force an equitable adjustment of the evils that have for a long time

existed.

"In other words, as a small operator, I believe we will be much better off under

the National Recovery Administration system of codes than we would be to

return to the old individualistic system, wherein there was no order and no

responsibility. On August 13, 1933, I delivered an addressâ€”a sermon, in factâ€”

on the subject of 'Industrial control versus individualism'. I have in no way

changed my opinion as to the efficacy and necessity of this principle of industrial

control. I am enclosing herewith a copy of that sermon, which I have marked

with red pencil emphasizing certain features of the subject.

"I would add just one other thought. The administration of the National

Recovery Act should continue through a special organization for that purpose.

That organization should, however, be much more simple and direct than it iB at

present. There are altogether too many advisory boards. They only add to the

confusion and very much retard definite and important decisions. What the

small operator wants, is some place where he can go with a complaint and obtain

a definite and prompt decision. In other words, we want an umpire to whom

we can explain our contention or our problem and have him make his decision.

"I apologize for so long an epistle. I only hope that the National Industrial

Recovery Act will be reenacted in very much its present form and. with the

administrative feature much simplified.

Senator King (p. 2562): "Mr. Mason, have you read the findings of the Federal

Trade Commission recently submitted in their report respecting the monopolistic

conduct of the steel organization?"

Mr. Mason: "Yes, sir."

Senator King: "Do you agree in their findings?"

Mr. Mason (p. 2563): "Absolutely, Senator. It will wipe out all of the small

independent fabricators if we do not do away with those practices in the steel

industry now."
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(Comment:)

By "fabricators", Mr. Mason presumably refers to those who purchase the

products produced under the Steel Code and who fabricate these Steel Code

products In various ways. Buch fabricators would be structural steel shops,

automobile body plants, steel barrel producers and others, none of which is covered
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by the Iron and Steel Code. Therefore, it is not clear as to what injury Mr. Mason

believes the Steel Code does to such consumers of steel code products, especially

since under the Steel Code large and small customers pay the same price for the

same quality and quantity which, as previously pointed out, was not the case

prior to the eode.

Mr. Mason (p. 2564): "In other words, if a small fabricator wants to buy some

-steel, he has to tell the United States Steel Corporation who his customer is, in

order to even get a price, and after the corporation gets that name it does not

take much of a stretch of imagination to believe they can turn that over to Ambrig

or March and McClintick, and the small fabricator will find he will have a com-

petitor who does not have to pay the price he does, and who can get the business,

so that the small competitor is out of it."

(Comment:)

The fabricator purchasing material Subject to fabrication in transit freight

rates, does not have to tell the steel producer who his customer is, nor does he

nave to xeveal the location of the job until he has secured his order and is ready

to purchase the material. By that time the age-old system of reporting jobs

would have revealed this to the big companies without any question, if it were

of any considerable size. The reason he is required to name the location of the

job -when he places his order is to correct the very abuses against which certain

small fabricators complain and which the Steel Code endeavors to correct.

Mr. Mason (p. 2565): "* * * they also contain basing points on materials

which I do not believe exist, such as ingot bloom, and such items, which I do not

believe exist. While I am not entirely familiar with it, yet I do not believe there

as such a thing in commerce which is sold."

'(Comment:)

Mr. Mason refers to "ingot bloom." No such product is named in the Steel

Code. A group of products are named "ingots, blooms, billets, and slabs." If

be means ingots and blooms, these, of course, are well known in the industry.

Mr. Mason (p. 2565): "Increase in price does not help the fabricator, because

the only man who can file the price is the man who has a mill in that particular

ilocation."

(Comment:)

It is not clear what Mr. Mason means by "the fabricator." The statement

â–

that the only man who can file the price is the man who has the mill in that

particular location, is both incorrect and obscure. Under the Steel Code, all

producers must file prices for the nearest basing point for the product in question

(p. 2566). Apparently, Mr. Mason's comment concerning paragraph (b),

flection 5 of the code, does not refer to the Steel Code, because this does not con-

tain anv method of determining costsâ€”in fact contains no mention of cost.

Mr. Mason (pp. 2570 and 2571): "No; practically all of the employment, I

believe, came before the codes were adopted, under that splendid reemployment

agreement of the President * * *."

(P. 2571): "My own opinion is, I would have to have an honest difference of

opinion with you there. I believe it was the President's reemployment agree-

ment. I do not believe the steel industry and the large integrated industries

which are the only ones that have been able to take advantage of it, because they

can police their own trades, and therefore I do not believe it has helped employ-

ment in their branch."

(Comment:)

These two statements of Mr. Mason, while not entirely clear, may be intended

to imply that the Steel Code has not increased employment, or otherwise bene-

fited labor. The facts are that June 1933 was the last precode month, because

the industry voluntarily commenced to put into effect some of the code labor

provisions during July and early August before the code was approved August 19,

1933.

Therefore, June 1933 is taken as a pre-code base and upon comparing this

with February, it is found that although the total hours worked in this industry

increased 6 percent, the total number of employees increased from 338,000 to
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420,000, the increase being 82,000, or 24 percent, showing that under the code,

in February 1935, 24 percent more men were used to do 6 percent more work

than in June 1933 when there was no code. Average earnings per week in Feb-

ruary 1935 were 25 percent higher than in June 1933, although average hours

per week were 9 percent less, due to the increase in the average hourly rate for
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wage earners from 47.3 cents in June 1933 to 65.8 cents in Feburary 1935. It

should be noted that the average hourly wage in the iron and steel industry in

1929 was 65 cents and with the cost of living in 1929 as 100, the cost of living

today is said to be 20 percent less than in 1929, so that the present hourly wage

is considerably above the 1929 wage in purchasing power. The Presidents

Reemployment Agreement never affected the iron and steel industry, whose

code was effective before the President's Reemployment Agreement went into

effect August 31, 1933.

Mr. Mason (p. 2480): "In fact, Senator, a great many of the recommenda-

tions of the Darrow Board has been followed by the National Recovery Admin-

istration. It was after we filed our report against the Steel Code that they changed

that in some respects * * *."

(Comment:)

See our comment above with reference to Mr. Mason's statements on page

2559 concerning the Darrow Report, in which we pointed out that when the code

was extended in November 1933, it was provided that it automatically came up

for review and possible amendment on May 31, 1934, and National Recovery

Administration had been reviewing the entire operation of the code for more

than 8 months when the Darrow report was issued.

Mr. Mason (p. 2581): "That is correct in most codes, Senator. There were

some codes that actually fixed prices. Steel had it. We are operating now under

a Steel Code which actually fixes prices. The Steel Institute decides the price to

the consumer."

(Comment:)

Under the Steel Code the producer files whatever base price he may elect.

Therefore, it is not correct to say that the code fixed prices. All other elements

in the net price are constant at any one time. Mr. Mason, in stating that the

Steel Institute decides the price to the consumer, must be referring to the matter

of extras which we have discussed above, but it should be pointed out that a large

percentage of the sales of this industry take no extras, such as Mr. Mason refers

to. And a still larger percentage takes only extras which amount to a minor

part of the sales price.

Mr. Mason, continuing (p. 2581): "That was best illustrated in the contro-

versy between Mr. Eastman when the question came up of the loan to the rail-

roads to buy 800,000 tons of T-rails over 60 pounds in weight. As you recollect,

Mr. Eastman wrote to the four largest steel producers of the organization and

told them that he would like to have assurances that there would not be collusive

bidding if he loaned the money to the railroads.

According to his correspondence, the agreement was that there was not to be

collusive bidding. When they bid, all of their prices were the same. It was $37.75.

Mr. Eastman, who has considerable experience in this line, was of the opinion

that $35 a ton would net the steel industry a fair return for their profit. And

being aware of the fact that this International Steel Conference which Mr.

Schwab has just returned from prevents the importation of steel from foreign

countries, where the price of steel has gone down with the price of living, Mr.

Eastman felt that they should come to some understanding about this price

before he would loan the money to the railroads."

Later, on page 2583, Mr. Mason states that the steel companies "finally with-

out acquiescence of Mr. Eastman, struck a figure of $36,375 * * *," and later,

"on all bids, it is the same price, which of course, Senator, of itself shows that there

is collusion and shows that the public is not getting a fair break."

(Comment:)

The following statement issued from the White House in connection with the

rail matter, gives the most authoritative description of this subject:

"The President and the Federal Coordinator of Transportation met today

with the steel rail manufacturers, who explained that the recent offer of all four

companies to supply steel rails at the uniform price of $37.75 a ton was based

on the following understanding by them of the Steel Code provisions:

"The United States Steel Corporation states that without consultation with

the other manufacturers and in conformity with the code, it notified the Iron and
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Steel Institute that it proposed to reduce its price for steel rails from $40 a ton

to $37.75 a ton.

"This notice having been given to the institute, became public property, and

thereupon the other three manufacturers of steel rails reduced their price to meet

the price established by the Steel Corporation.
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"At the conference today the steel-rail manufacturers maintained the position

that the price of $37.75 per ton represented to them only the cost of production

plus a fair profit. The Coordinator of Transportation stated again his belief

that not more than $35 a ton would represent a fair purchase price.

"In the interest of getting people to work in the heavy industry of producing

steel rails, the President proposed a price half way between, or $36,375 a ton.

"This price was accepted and the Coordinator will advise the Administrator

of Public Works of this decision and of the actual tonnage needs of the various

railroads."

Thus, it would seem that the $37.75 price resulted from the open-price me-

chanism of the code, whereby one producer filed this and the others met it, and

that the final price of $36,375 was proposed by the President.

Mr. Mason's statement about foreign countries where the price of steel has

gone down along with the price of living, makes it pertinent to refer to The Iron

Age of October 5, 1933, page 38, where it is shown that steel rail prices were then

considerably higher in foreign countries than in this country.

Mr. Mason (p. 2583): "Of course, the steel over there does not cost what it

costs here, because their prices have followed down along with the other trend,

while here, ours are the same. I mean, it has remained the same."

(Comment:)

It is difficult to know what Mr. Mason means by saying that steel prices here

have remained the same. The Iron Age composite finished-steel price was 2.775

in the year 1933; 2.409 in the year 1926; 2.297 in the year 1929; 1.923 in March

1933, and is now 2.124. For an outstanding example of a steel product that has

declined greatly in price, we take auto bodv sheets, which were 5.19 in 1923;

4.30 in 1926; 4.06 in 1929; 2.30 in March 1933, and 2.95 at present, this being

the Pittsburgh base price, according to The Iron Age.

Mr. Mason (p. 2595). (In speaking of Otto Swanstrom of Duluth, Minn., a

manufacturer who desired that Duluth be made a basing point for products which

he purchased): "Mr. Swanstrom spent a good many months down here trying to

get some relier from that situation, and was unable to do so. After the Darrow

Report was filed, exposing the condition, and using Swanstrom as a specific case,

the steel group in their new code put Duluth as a basing point for material which

he wanted to buy, but raised the base price so that he had to pay exactly the

same amount anyway, so he has, of course, received no benefit from that."

(Comment:)

As stated in our comment upon the Darrow Board Report, National Recovery

Administration had been working on this matter since early in 1934, but to make

Duluth a basing point for these products required an amendment to the code

and this was done when the code was amended May 30, 1934.

The statement that Mr. Swanstrom had to pay the same amount after the

establishment of Duluth as a basing point for merchant bars, is incorrect. For

example, the lowest base price on this product at Chicago is $37 and if Duluth

were not a basing point the lowest price delivered at Duluth would consist of this

Chicago base price plus $6.60 freight, or $43.60 per ton f. o. b. Duluth; whereas,

the base price at Duluth on this product is now $39, which, with the switching

charge of 50 cents makes the f. o. b. Duluth price $39.50 per net ton. Thus, the

saving to Mr. Swanstrom is $4.10 per net ton.

Mr. Mason (p. 2620): "The Steel Code sets prices absolutely themselves

without any supervision in the Government."

(Comment:)

Under the Steel Code a producer files whatever base price he may elect and once

filed it is an unfair practice to use coercion or coercive means to induce him to

change that price. Therefore, it is not clear what Mr. Mason means by this

statement. So far as supervision of the Government is concerned, Secton 6,

article XI, of the Steel Code gives the National Recovery Administration Admin-

istrator the power to suspend any action taken by the code authority which may

appear to the Administrator to constitute a modification of the code or an exemp-

tion of any one or more of the industries from the application of the code. Under

this power National Recovery Administration has acted to cause the suspension

of certain extras which had been proposed by the Code Authority.
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Mr. Mason (p. 2640): "Steel, the number 11 code had one of their high-priced

lawyers come down, and they are one of the few who have absolute price fixing."

(Comment:)

As previously pointed out, the Steel Code provides for producers to file what-

ever base prices they may desire to file. It is not clear, therefore, what Mr.
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Mason means by "price fixing" under this code unless he has in mind the power

of the code authority over extras. It would not be likely that the United States

Steel Corporation would have a deficit of $21,000,000 in 1934, with fair opera-

tions, if "absolute price fixing" were possible.

Mr. Mason (p. 2644) (referring to data presented by Senator Barkley show-

ing the following aggregate figures on net earnings for 1934 of three classes of

companies in the iron and steel industry; 5 large companies, deficit $29,000,000;

12 medium-sized companies, profit $13,000,000; 13 small companies, profit

$2,000,000): "If that is so, those figures are true, but I do not think they reflect

the proper relation between the small people, the small man in the steel in-

dustry is not a producer, but is a fabricator. And in defining the fabricator's

position, we have got to take into consideration that a great deal of those profits

have been at his expense."

(Comment:)

What Mr. Mason means by a "fabricator" is not clear. The iron and steel

industry as defined under the code, includes all concerns that operate a plant for

the production of the products defined in the code which are, generally speaking,

rolled and drawn steel and iron products, and pig iron. A "fabricator is gen-

erally understood to be a concern that purchases rolled or drawn iron or steel

products from members of the Steel Code and fabricates such products into

various useful articles. In this sense a fabricator is not covered by the Steel

Code. Mr. Mason may have in mind what is called a "nonintegrated rolling

mill", that is one that does not produce steel ingots, but purchases semifinished

steel and rolls or draws this into other shapes. For example, he may purchase

billets and from these roll bars, or he may purchase rods and from these draw

wire.

Senator Barkley (p. 2653): "Do you know whether the Washington Tin Plate

Co. is a fabricator or producer, of Washington, Pa.?"

Mr. Mason: "That is a fabricator."

(Comment:)

The Washington Tin Plate Co. produces tin plate by operating a rolling mill

which rolls semifinished steel into black plate for tinning, and a tinning depart-

ment which tins this black plate. It is not a fabricator in the correct sense of

that word.

Mr. Mason (p. 2653): "I assume most of those are producers rather than

fabricators. They may be subsidiaries of other companies. They did not men-

tion the Ambridge Co., which is a fabricator?"

(Comment:)

Mr. Mason's reference to the "Ambridge company" may have been meant to

refer to the American Bridge Co., which is a fabricator of structural steel but is not

a member of the iron and steel industry as defined in that code.

For purpose of record, it is pointed out that of the 13 small companies shown in

the data on earnings by Senator Barkley, the following companies do not produce

steel but purchase semifinished steel and roll this into other forms: Superior Steel

Corporation, Apollo Steel Co., Acme Steel Co., and the Michigan Steel Tube

Products Co., and therefore are "fabricators" as Mason understands the term.

Analysis of Statement By Frederick S. Kellogg

It is believed that the substance of the testimony given by Mr. Frederick S.

Kellogg and relating to the provisions of the Iron and Steel Code, is incidental to

the recent action of Mr. Kellogg's client, W. Ames & Co., in challenging the con-

stitutionality of the National Industrial Recovery Act, the Iron and Steel Code,

and Executive Order No. 6646 in the Supreme Court of the District of Columbia.

This belief is supported by the witness' remark on page 2669 of the subject report,

as follows:

"Another matter that we wish to object to is the attempt of the Federal Govern-

ment to regulate matters of production, that is, manufacture as distinguished from

commerce, and included under this head is the relation of employer and employee

in the productive processes."
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In fairness to the National Recovery Administration, it should be made known

that W. Ames & Co. has never requested any exemption from the provisions of the

Iron and Steel Code, even from the trade practice provisions to which it objects

so strenuously, but has merely applied for an exemption from Executive Order

No. 6646, as evidenced by the following statement quoted from said company's
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letter of July 21, 1934, addressed to National Recovery Administration:

"In view of the fact that we are asking exception from the Executive order and

not exception from the Steel Code, the conclusion stated is probably correct.

The question of basing points for billets or other products does not have any

direct pertinency, however, on the question of our inability to agree to the basing

point and other provisions of the various codes which purport to apply to our

products. W. Ames & Co. does not intend, by this application or by anything

which it may do in pursuance of any exception which may be granted, to waive

any of its rights."

It should also be pointed out that the National Recovery Administration

advised W. Ames & Co. that it could properly execute a certificate of compliance

with the Iron and Steel Code, merely by complying with all the applicable pro-

visions and that there was no requirement in this connection to sign the letter of

assent to the code.

For the reasons above stated, it does not appear that exhaustive comments on

each subject of Mr. Kellogg's testimony would serve any purpose here. Practi-

cally all of the complaints against the provisions of the Steel Code in his testimony

are repetitions of complaints which have received the careful consideration of the

National Recovery Administration, some of which are specifically referred to in

the National Recovery Administration Report on the Operation of the Basing

Point System in the Iron and Steel Industry, on pages 77, 81, and 83.

There is one statement by Mr. Kellogg in this testimony which is erroneous and

misleading and involves a subject of such importance as to justify comment and

correction however brief the treatment permitted here. This is his statement with

reference to section 2 of article V of the Steel Code which prohibits the construc-

tion of new blast furnace or open hearth or Bessemer steel capacity, subject to the

suspension of this provision by the President. W. Ames & Co. have never

applied to National Recovery Administration for suspension, in its case, of this

provision in the Steel Code, which could be accomplished without amending the

code, contrary to what Mr. Kellogg appears to imply. National Recovery Ad-

ministration would be glad to consider carefully any such request from W.

Ames & Co.

The United States Steel could not block such a suspension because amendment

is not required. Inasmuch as United States Steel has 40 percent of the industry's

steel ingot capacity, the fact that it had but 25 percent of the voting power on

the basis of 1033 sales, indicates the fairness of the voting basis of the code mem-

bers. It is not at all certain that this corporation will have 25 percent of the

voting power when 1034 sales are determined.

Analysis Of Statement By Walter Mitchell, Jr.

Mr. Mitchell is secretary of the Furniture Code Authority. The products of

the furniture industry are so nonstandardized that it falls in the group to which

an open-price filing system would be of questionable benefit.

Mr. â€¢ Mitchell attacks the fixing of- specific prices (2851 ff.) with particular

reference to lumber prices, and then proceeds to discuss mandatory- price-filing

systems (2857). He urges instead voluntary filing of past prices (2857). Con-

sequently, his attack centers chiefly on two things, the waiting period and the

requirement to file.

Against the waiting period, he raises two objections: (a) That it is a period of

coercion (2857) and (6) that it destroys the incentive to lower prices (2860). It

seems quite unnecessary to answer these charges, inasmuch as present National

Recovery Administration policy opposes the use of waiting periods and such

provisions have been consistently stayed in codes approved during the last 0

months.

The argument for voluntary price filing apparently rests upon the belief that

mandatory price records are unfair to the small business man (2850). It is alleged

that it permits the leaders to determine the differentials, although Mr. Mitchell

states that he has no supporting evidence (2860). Of course, the attitude of

large enterprises toward small members of the industry is a matter of general

policy. It is absurd to imagine that, without price filing, they are not aware of

the behavior of the small companies. Nor does it seem reasonable that a large

concern will lower its price, over its large market, in order to meet the competition

of some very small competitor.
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This is but one of the many factors which determine prices. As a matter of

fact, at the January price hearing, evidence was introduced showing that the

small producer benefited from price filing, in that he was speedily informed of

price changes by the leaders in the industry, and was also enabled to take advan-

tage of their superior judgment and knowledge of general market conditions.
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Likewise, by forcing large enterprises to give identical treatment to all customers

in any given class, it prevents the giving of special concessions to win away

customers from small competitors. Finally, some consideration should be given

to buyers, and the small buyer is wholeheartedly in favor of price publicity.

Mr. Mitchell, by inference, suggests that prices tend to be raised by price-

filing systems (2862). However, the illustration offered relates to the lumber

industry (2863) which is a case of price fixing rather than price filing, and even in

his substantive argument, he finds it necessary to assume the existence of a

gentleman's agreement in order to lead to the stated result (2862). Again, it

should be pointed out that this does nothing but confuse the issue. Businessmen

adways desire higher prices, and will arrange it, if collusion exists, regardless of any

price-filing system.

With his argument that open-price filing must include not only the cash price,

but terms and conditions of sale (2858), there, can be no disagreement. It may

be noted, however, that present National Recovery Administration policy

leaves each member of the industry free to make his own determinations in these

matters. The only requirement is that they filed. Likewise, Mr. Mitchell's

defense of the use of impartial agencies (2867), for price filing is in accord with

present policy. His closing argument (2868) that effective labor minima can

contribute to price stabilization, is identical with the position of National Recov-

cerv Administration policy.

ft is unfortunate that Mr. Mitchell has intertwined his discussion of price

fixing and price filing. The first is clearly a matter of tampering with prices,

the second is an attempt to improve the functioning of the market. When

properly administered, an open price-filing system offers some approximation

to the type of market necessary if competition is to determine price on the basis

of fundamental economic conditions. Perhaps its greatest service is in eliminat-

ing secrecy from the pricing procesR. As long as individual prices are unknown,

unscrupulous buyers have been able to misquote one seller to another, creating

a price situation based upon deception and deceit. There is no method of elimi-

nating this type of unfairness, except through price publicity. Furthermore, it

permits buyers to know the treatment given to other purchasers by any manu-

facturer, thus tending to eliminate uneconomic discrimination.

While open price filing does not necessarily either eliminate or enhance any

collusion which may exist, it should be noted that the automatic creation of an

official record of individual prices for an industry, will permit a much more

adequate judgment of the extent to which it is or is not operating in the public

interest than has ever been possible heretofore.

Mr. Horen (p. 2941): "Coal prices in St. Louis were raised on the average

20 percent above competitive market prices as a result of code price fixing of

'minimum costs.' In some instances code prices were double market prices/'

(Comment:)

The facts show that the prices paid by the consumer for coal in the St. Louis

area were not raised by reason of the cost determinations made pursuant to the

code, although they were raised to some extent by other factors. Only the

dealers' margin is fixed pursuant to the code. The price to the consumer was

arrived at by adding the mined price of the coal, the dealer's margin and the freight

charge. But the code was responsible only for the amount of the dealer's margin.

The following tables indicate that the dealer's margin as fixed pursuant to the

code was less than the dealer's margin actually charged prior to the fixation of

the margin under the code.

Delivered prices Sept. 1, 1933

Cost determination Nov. 6,

1934

Mine

Dealer's

End

Mine

Dealer's

End

price

margin

price

price
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Mr. Horen (p. 2941): "The exhibit F attached hereto shows 24 ads specifically

offering standard egg or lump coal at least $1.25 per ton below the so-called 'code

minimum cost' on September 17, 1934, and the minimum cost data was gathered

prior to this date."'

(Comment:)
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On September 17, 1934, no floor-level prices were in effect in the St. Louis area.

Mr. Horen (p. 2955): "I want to enter here this cost sheet from the National'

Recovery Administration in which they add on 6 percent in investment in large

property which is contrary to the National Recovery Administration law."'

(This cost sheet is on p. 2956 of the record.)

(Comment:)

This cost sheet was prepared by the divisional code authority and never had'

the approval of the National Recovery Administration. The National Recovery

Administration has consistently refused to allow such items in cost determinations-

and this write-up of 6 percent was one of the substantial reasons why the National

Recovery Administration refused the first determination arrived at by the divi-

sional code authority.

Mr. Horen (p. 2916): "The relief agencies could save at least $85,000 a year

in hauling St. Louis relief coal alone if they asked for competitive bids, and the

saving would not be at the expense of labor."

(Comment:)

On March 10, 1934, all lowest cost determinations on relief coal were abolished..

Mr. Horen (p. 2905): "Yes, sir. There are 3,000 small and tiny dealers not

represented on that code authority at all. All of the larger companies in size are

represented on the code authority."

It is true that at the present time no small dealers are members of this code

authority. The records show, however, that all small dealers were given an

opportunity to vote on the membership of the code authority and that a sub-

stantial number did so. Each dealer had one vote for each 500 tons of coal

handled and each dealer was given the opportunity to nominate anyone whom lie

wished for membership on the code authority.

Mr. Horen (speaking of the representative character of the code authority, p.

2906): "Senator Clark, the National Recovery Administration itself in fairness,

felt that the selection was not representative, and when the cost figures came

through they discarded these cost figures and there was one reason given out:

That there was not sufficient notice given of the hearings. In other words, they

used the costs of 29 dealers out of a known 1,200 dealers, while really these people

engaged in the coal business."

This statement is absolutely untrue. The National Recovery Administration

did not abolish the cost determination because the divisional code authority was-

not representative.

As Mr. Horen states, however, the costs of only 29 dealers out of a known 1,200

were used by the divisional code authority in the price determination. This was

one of the substantial reasons why the cost determinations were abolished by

the National Recovery Administration itself. The reason was not that the code

authority was not representative.

Senator King (p. 2946): "Who is one of them who is getting $10,000?"

Mr. Horen: "Mr. Kern, who is a coal man's son, has just taken up law, and I

want to be fair to him, but I do not think he could make anything like $10,000 a

year on the outside, which he gets as an attorney for the code authority."

(Comment:)

Mr. Kern received $1,000 a year as counsel for the code authority and $4,500

a year for representing the code authority in its compliance problems, making a

total of $5,500.

Analysis of the Testimony by Mb. Ruben Burton Pitts (Vol. 25, PP.

3410-3414)

Mr. Pitts (p. 3412): "Fourth, I do not believe that the code authority should

be allowed to exercise any control over the amount of our production; if, however,

such control is exercised, I think it should be based upon a percentage of prior

production for a given period of years."

(Comment:)

The extent to which the code authority is allowed to exercise control over-

production beyond the limits prescribed by the code is entirely within the super-
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vision of the National Recovery Administration. Under the administrative

order of March 26, 1935, the Cotton Textile Code Authority is governed by the

recommendation of a special research and planning committee which is advised

by a technical adviser selected by the National Industrial Recovery Board.

The narrow power of the code authority is limited to a period of emergency which
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has been declared to exist in the cotton textile industry by the National Indus-

trial Recovery Board during a period of 12 weeks from March 26, 1935. The

right of appeal of individuals or groups is preserved so that if any individual

complains that a determination of a code authority is unfair or discriminatory or

contrary to the public interest, he may appeal directly to the National Industrial

Recovery Board, and any action taken by the code authority or the exercise of

any authority conferred upon it may, at any time, be revoked, modified, or sus-

pended by the National Industrial Recovery Board.

With reference to the second portion of Mr. Pitts' testimony as above quoted,

the question narrows down to the necessity of determining whether the method

of controlling production should be a flat limitation of hours of operation of

machinery as prescribed by the Cotton Textile Code, or whether it should be an

allocation of production quotas based on prior production for a period of 2 years

of individual mills, as recommended by Mr. Pitts. In support of the method of

control contained in the Cotton Textile Code, it should be pointed out that limi-

tations on machine hours places a premium on efficiency, preserves the competi-

tive element between mills, and is undeniably capable of better enforcement

than the production quota system of control.

The burden of securing compliance with either system of control in 1,281

plants is a very difficult one, but it can be stated with assurance that there is a

greater likelihood of "bootlegging" under the system of production quotas than

under the system of limitation of machine hours. It is extremely difficult as a

matter of practical administration to keep a check upon the output of a mill.

It is comparatively simple, however, to keep a check upon the number of hours

of its operation. The system of allocation of production quotas based upon

production of the previous 2 years or any other period effects a "freezing" of

operations which will inevitably result in considerable hardship and complaints.

It is a far more drastic method of control than the machine-hour limitation.

Furthermore, a production-allocation system, according to past records, would

result in a rigid apportionment of sales and in a control of price which cannot be

achieved under the present system of control so long as the industry averages

less than the permissible 80 hours per week in a double shift.

It is also a fact that the method provided in the code has definitely contributed

to the stabilization of the industry, and has made notable contributions toward

industrial recovery. Weekly payments for wages have averaged $5,170,000 per

week from December 1934, or 69 percent above the weekly average for 1932 which

was $3,035,000. Pay rolls since the code went into effect are only 17 percent

below the 1929 level in spite of the fact that the value of the product is 35 percent

or more below 1929.

Analysis of Statement by Ma. Lipsett

A detailed examination of Mr. Lipsett's testimony shows that some of hie

figures are inaccurate, some of his statements are exaggerated and confuse the

issue.

1. On page 3416 it is stated that during the past year and a half the purchase

grice of waste paper has been reduced about 50 percent and the selling price of the

nished paperboard products has been advanced at least 25 percent. The

latter part of this statement is incorrect, as paperboard prices were not advanced,

but, on the contrary, began to drop around the middle of 1934. On page 3420

Mr. Lipsett gives the following price quotations:

Chipboard: Per ton

1934 $32. 50

1935... -. 37.50

Newsboard:

1934 35.00

1935. 40.00

These quotations differ from the prioes quoted in the Bureau of Labor Statistics

wholesale price list and from the ones quoted in the trade journals, Fibre Con-

tainers and the Official Board Markets. The Bureau of Labor Statistics figures

for chipboard read as follows
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1934:

1935, January-

January to June

January to November.

December

35. 90
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$40. 85

34. 30

33. 75

The trade journals, Fibre Containers and the Official Board Markets, quote the

following prices for chipboard (in central territory):

As to the third trade journal of importance, the Paper Trade Journal, we do

not have a complete series of its quotations available at the present time. Two

quotations for the months of September 1934 and February 1935, however, indi-

cate that the price for chipboard remained unchanged during this period in both

eastern and middle-western markets. It thus appears that two out of three

available sources show a price drop and the third source shows a stable price

level, while none of these sources substantitates Mr. Lipsett's statement of rising

prices. The same discrepancy appears between Mr. Lipsett's quotations of news

board prices which show a rise from 1934 to 1935, while the above-mentioned

sources quote falling or stable prices.

2. As to waste paper, it is true that prices fell during the last months of 1934

and the first months of 1935, but the price of $2.50 for mixed papers as given by

Mr. Lipsett is lower than any published price quotation. On the basis of Paper

Trade Journal quotations the New York and Chicago prices are at present be-

tween $3 and $4, while the Official Board Markets quote a price of $5.50 for

Chicago and $3.50â€”$4 for New York.

3. The profit figures quoted by Mr. Lipsett for six paper-board companies

showing a very substantial increase of profits in 1934 over 1933 are correct.

His statement of an increase of 715 percent in the earnings of the Eddy Paper Co.

is entirely wrong, that companv having suffered a loss of $355,500 in 1933 and

showing a profit of $360,648 in"l934.

4. The statement made on page 3417 that the waste-paper company which is

controlled by Robert Gair, buys for Robert Gair and other board mills waste

paper amounting to about 65 percent of the consuming capacity of the East,

seems to be a vast exaggeration. Robert Gair's capacity amounts to about 6

percent of the aggregated board mill capacity of the country, and to something

roughly in the neighborhood of 15 percent of the eastern mills. The waste-paper

company which Robert Gair controls is generally stated to be capable of handling

only a fraction of Robert Gair's own consumption. It therefore seems absolutely

impossible that the waste-paper firm in question could handle anything but a

small fraction of the amount indicated by Mr. Lipsett. Robert Gair's control

over the De Benedetto Waste Paper Co. is the only case of a captive waste-paper

firm in the East. The general conviction is that the eastern waste-paper markets

are free and not controlled markets.

5. It is true that the great majority of the paperboard mills in the country are

members of a statistical reporting service which has a decided tendency to work

like a system of allocating production and, indirectly, of stabilizing prices at a

high level. This control scheme, however, is voluntary and has nothing to do

with the National Recovery Administration Code of the Paperboard Industry.

The origin of this scheme goes back to the end of 1932, before the inception of

National Recovery Administration. Later on members of the industry made dif-

ferent attempts to have the National Recovery Administration approve some kind

of control measures, but the National Recovery Administration declined to do so.

The present Paperboard Code is a mere labor code containing no significant pro-

visions other than the ones relating to wage rates and hours of work. The most

extreme statement that could possibly be made concerning the National Recovery

Administration's relation to collusion in the paperboard industry, regards the

fact that the National Paperboard Association which operates the above-men-

tioned statistical reporting and voluntary control schemes, gained increased

influence over industry members, because its executive committee was designated

as code authority under the National Recovery Administration.

6. Mr. Lipsett's figures on page 3425 regarding the size of board mills are

wrong. There are about 125 paperboard companies in the country, operating 180

separate plants. The 20 largest companies control somewhat less than 60 percent

of the aggregated industry production.

First half of 1934. .

Second half of 1934.

February 1935
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Analysis of the Testimony

Rivers Peterson (p. 4146, lines 20 et seq.): "For about 2 months a Richmond

(Va.) druggist has been openly and flagrantly violating the price-fixing provisions

in the Retail Drug Code and National Recovery Administration will not bring

the offender into court nor has it stopped him by other means. A similar situa-
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tion exists in New Jersey."

(Comment:)

This statement is partially incorrect and palpably unfair. The witness refers

to Standard Drug Co., Inc.,"Richmond, Va., and the Weissbard Cut Rate Shops,

Newark, N. J. His testimony may be accepted as substantially correct. _ His

general condemnation of the retail trade code, express and implied, is unjustified.

Standard Drug Co., Inc., Richmond, Va., about September 4, 1934, a com-

pliance council hearing resulted in the deprival of the right to use National Re-

covery Administration insignia. Later, a proceeding was commenced in the

State court entitled "T. Gray Haddon, Commonwealth Attorney for the City of

Richmond, v. Standard Drug. Co., Inc., which resulted in a decision favorable to

the plaintiff on November 15, 1934. About that time the State supreme court

of appeals held a certain Virginia Milk Act unconstitutional, and the lower State

court thereupon declined to grant an injunction in the code violation proceedings

on the ground that the decision of the supreme court of appeals in the milk case

created a doubt as to the constitutionality of the act relating to the code. About

March 29, 1935, the supreme court of appeals reversed itself in the milk case,

and the lower court thereupon granted a temporary injunction in the code viola-

tion case, but the same was stayed by a supersedeas to the court of appeals.

The code violation case is now pending in the Supreme Court of Appeals, but the

court will not convene again until about June 1, and the State act expires on

June 16. Accordingly, this proceeding will prove abortive.

About March 21, 1934, another proceeding was instituted by a bill filed in the

United States District Court of Virginia, Eastern District. This proceeding is

still pending and apparently is not being pressed.

Weissbard Cut Rate Shops, Newark, N. J.: A State proceeding was instituted

about December 15, 1934, and about January 7, 1935, the Acting Governor of

the State of New Jersey terminated the State act, with the result that this pro-

ceeding came to an end. About December 15, 1934, Weissbard commenced a

proceeding in the Federal court to restrain the Government from enforcing the

code provisions. About February 15, 1935, a proceeding in the Federal court was

commenced against Weissbard under the Retail Tobacco Code and another pro-

ceeding under the Retail Drug Code. Later the Federal court declared the act

unconstitutional, and the case was lost.

The foregoing demonstrates that, far from permitting these violations to con-

tinue and refusing to bring this matter into court, National Recovery Administra-

tion has been quite active in these matters.

Rivers Peterson (pp. 4146-4147): "Yet thousands of druggists are asking

for continuation of their code under the delusion that the price-fixing provision

is legal and will be enforced."

(Comment:)

This statement contains a wholly erroneous implication. The druggists are

not under any "delusion" with reference to the loss-limitation provision applicable

to retail druggists. The National Retail Drug Code Authority and National

Recovery Administration have been exerting a vigorous effort to obtain com-

pliance, "both through compliance hearings and court proceedings. The best

available evidence is to the effect that the retail druggists, particularly the small

retail druggists, are enthusiastic in their endorsement of the loss-limitation pro-

vision and have given substantial support to it. The difficulties have arisen

with some cut-rate establishments, which constitute a small minority in the trade.

Rivers Peterson (p. 4149, line 7 et seq.): "The Retail Code is not a voluntary

document, and general compliance can only be secured through boycott, coercion,

and intimidationâ€”if at all."

(Comment:)

This statement is incorrect and unfair. The code was sponsored by nine

important trade associations and presented as a voluntary code. There has been

no such general attempt to evade the code as this statement implies.

Rivers Peterson (p. 4150, line 1 et seq.): "The National Retail Hardware Asso-

ciation openly opposes extension of the act in the retail field. But there is indis-

putable evidence that its views are shared by thousands of retailers in other

fields."
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(Comment:)

This view is not shared by the National Retail Code Authority, Inc., as is

shown bv the resolution adopted by it at a meeting held on April 12, 1935, Which

I 1 i Aâ€ž C A TT _ A TT: 'T'U 1 1 Â±_

tives of 8 of the 9 associations constituting the code authority (the only dissenting
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vote being Â«ast by the representative of the National Retail Hardware Associa-

tion) stated that the National Retail Code Authority, Inc., favored "the con-

tinuance of emergency legislation for a period not to exceed 2 years, for self-

government of trade and industry under self-determined codes, subject to changes

which may be recommended by the constituent trade association.

Rivers Peterson (p. 4150, line 12 et seq.): "This report shows that only 782

local code authorities have organized, indicating a definite lack of interest on the

part of all classes of merchants subject to the code in a large number of towns.

(Comment:)

There is evidence to the effect that the failure on the part of the National

Retail Code Authority, Inc., to organize additional code authorities was due

largely to the opposition of the witness (as chairman of the code authority) who

took the position that the National Retail Code Authority, Inc., was not justified

in expending the necessary funds. Local code authorities have been extensively

organized, and the failure to organize additional code authorities did not indicate

a lack of interest on the part of members of the trade.

Rivers Peterson (p. 4150, line 20 et seq.): "The principal activity, so far as

is shown, of 348 of these bodies for self-government has been the collection of

Assessments."

(Comment:)

This statement erroneously implies that the members of local code authorities

are solely interested in the collection of assessments. This is not true. The

members of local code authorities serve without compensation and only employees

of these code authorities receive pay for their services.

Rivers Peterson (p. 4159, line 20 et seq.): Administration of the National Re-

covery Act to date offers no hope that hardware dealers will be relieved from

these undue hardships."

(Comment:)

Various efforts have been made and are being made to relieve small retailers

generally of any unusual hardships that arise from the operation of the codes.

Rivers Peterson (p. 4162, line 22 et seq.): "Perhaps these small dealers were

too unimportant to be considered. Large interests have been."

(Comment:)

This statement is untrue. A considerable amount of time and attention is

being constantly given by the National Recovery Administration to the problems

arising in connection with the small establishments.

Analysis of the Statement by Hon. John W. Boehne, Jr.

(Pp. 4277-4279.)

Congressman Boehne, of Indiana, read into the record a letter from certain

manufacturers, located in Evansville, Ind. The writers complain that they, as

â–

consumers of pig iron, have been discriminated against by southern producers of

pig iron since the effective date of the Steel Code. The substance of their com-

plaint is that the southern producers have set a price on pig iron for delivery to

the northern bank of the Ohio River which is $2.88 more per ton than for the

same product delivered to the southern bank of the river. They point out that

the difference in freight across the river is only 30 cents per ton and blame this

condition on price fixing under the Steel Code.

(Comment:) , .

The substance of this complaint has received the fullest consideration of the

officers of the National Recovery Administration charged with the administration

of the Iron and Steel Code. Price fixing is not provided for in the Iron and Steel

Code, and this fact prompted the Deputy Administrator, acting upon the advice

of his legal adviser, immediately after he had determined that the gravamen of

the complaint was price fixing by agreement among the southern producers, to

have the entire complaint transmitted by the proper officer of the Administration

to both the Federal Trade Commission and the Department of Justice for what-

ever action they might take thereon under the antitrust statutes. National

Recovery Administration records show that the complaint was forwarded to the

Federal Trade Commission for its attention on December 26, 1934, and to the

Attorney General on December 27, 1934.
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Analysis op Statement bt B. C. Marsh

Mr. Marsh (p. 3289): "Mr. Leon Henderson, Director of Research and Plan-

ning of the N. I. R. A., in his report on the operation of this act says 'although

pay rolls in December 1934 were only about 60 percent of their total in 1926,

dividends and interest were 150 percent of their total in 1926. In short, the
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income enjoyed by those who received dividends and interest was 50 percent

higher than in 1926, even though the national income has declined nearly 40 per-

cent since that date and volume of production has declined by one-third, rough

as the compilations are, clearly the recipients of profits have not failed to enjoy

their proportionate share of the increase in industrial recovery.1"

(Comment:)

Additional information to be considered in relation to the above is as follows:

(1) In the above statement, dividends and interest are combined while it is

implied that "profits" stand in somewhat the same relationship to 1926. "Pro-

fits", of course, bear relationship only to dividends and not to the combined figure

of dividends and interest. Interest does not fluctuate as widely as dividends,

profits or pay rolls. Insolvency would result from failure to pay interest.

(2) The facts are as might be expected (see table 37 in booklet entitled "Tables

on the Operation of the National Industrial Act, as prepared by Research and

Planning Division * * * February, 1935"). Dividends in 1929 were 495

million against interest of 431 million and labor income (nonfarm) of 4,290

million. We find that in 1934 interest payments were fluctuating between 410

million and 441 million (i. e., about the same as 1929), whereas dividends had fallen

from 495 million to 186 million, and labor income had fallen from 4,290 million

to 2,633 million.

(3) Profits, however, fell even further than dividends and much further than

labor income. In other words, the combination figure of interest and dividends

is an inaccurate picture of distribution of profits, and the separate figure of divi-

dends is an inaccurate indication of profits, and both dividends and profit have

fallen and stayed below wage kicome.

As indicated in table 36 of the above-mentioned booklet, industrial corporation

profits only rose to an index figure of around 126 in the second and third quarters

of 1929 on a 1926 base of 100; and fell to an absolute deficit continuing from the

second quarter of 1932 to the first quarter of 1933 (both inclusive) ranging from

a minus index of 4 to 13. On the same basis, industrial corporation profits for the

first three quarters of 1934 ranged between an index figure of 26 to 37.

In other words, corporate profits were slightly more than one-fourth of the 1926

base in the first three quarters of 1934 against pay rolls in December of 1934 of

about 60 percent of the 1926 figure.

(4) From the foregoing, it is clear that even the small dividends (relative to

1926) that were paid during the recent depression years, at least including 1933,

had to be at the cost of corporate capital, including surplus. The following state-

ment of this aspect of the matter appears on page 7 of Bulletin 55 dated April 11,

1935, of the National Bureau of Economic Research:

"dividend payments and corporate savings

"The decline in profits and the appearance of losses did not, of course, affect

dividend payments immediately. The natural lag, and the fact that not all

companies suffered losses, helped to sustain the stream of dividend payments

even though the reservoir from which they flowed was not replenished, in the

aggregate. In an effort to take care of holders of common stock as well as those

of preferred stock, even concerns that suffered losses continued to declare and pay

dividends. The savings of the preceding years of prosperity were drawn upon.

Â»**Â»Â»â€¢Â»

"The corporate saving shown is of course a net figure. Although it was

negative from 1930 through 1933 (and there is some evidence that it was nega-

tive also in 1934), some corporate earnings were saved. Even in 1932 at least

some $130,000,000 were accumulated by corporations with net income.

"The situation revealed is a dark one. In the aggregate, the drain in the

form of losses and dividends for the period 1930-33 exceeded the corporate

savings of the entire post-war decade."

(5) Another fact that needs to be taken into consideration as between dividends

and profits on the one hand, and pay rolls on the other, is there relative size in

gross figures. (See table 37 in the booklet referred to in par. 2 above.) The

dividends disbursed in the year 1934, for example, amounted to a monthly aver-
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age approximately 175 million, against a monthly average of labor income approxi-

mately 2,650 million. In other words, the total volume of dividends was relatively

insignificant compared with the total volume of labor income, and its fluctuation,

unless extreme, could not have substantially affected the labor income.

(6) Another factor that needs to be borne in mind is that the base figures on
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which dividends and interest were paid increased from 1926 to 1932, inclusive,

by something like one-third. In other words, the share of the national income

distributed to security holders relative to that distributed to labor seems to be

spread over a larger-amount of capital investment,'indicating a shift in the ratio

of equipment to employees.

Analysis of Testimony or James M. Butler, Representing the Pharis

Tibe and Rubber Co. op Newark, Ohio

James M. Butler (p. 3498): In speaking of emergency price declarations, Mr.

Butler stated, "It is perfectly self-evident that a little company like mine must

quit * * * if it must sell at the same price as the big companies."

(Comment:)

Mr. Butler's testimony is inaccurate and misleading for two reasons:

(1) It is implied that there are price provisions in the Code of Fair Competition

governing the rubber-tire industry which require the Pharis Tire & Rubber Co.

to sell their products at the same prices as the tires manufactured by large com-

panies bearing nationally known brands. The fact is, that there are no such

provisions in the said code governing price.

(2) Due to various conditions in the industry, there is a considerable over-

production which results in an unstable price situation. The rubber-tire industry,

therefore, suffers from intensively competitive price wars. A particular disas-

trous price war in the retail tire field occurred in the winter and spring of 1934.

When the Retail Tire and Battery Code was approved on May 3, 1934, an

emergency in the retail tire field was declared and minimum retail prices estab-

lished below which tires could not be sold to the ultimate consumer.

In declaring this emergency, it was the purpose of the National Recovery

Administration to provide temporary protection to thousands of small dealers

who were being crowded out of business and reduced to unemployment by destruc-

tive price cutting on the part of the larger dealers whose buying price and credit

resources permitted such tactics as a means of reducing competition. This

emergency continued in existence for 5 months.

If it resulted in any hardship to the Pharis Tire & Rubber Co. or any curtail-

ment in their sales it must have been because the Pharis Tire & Rubber Co. were

principally selling mass distributors and large retail outlets who were obtaining

their business upon a price basis only and underselling the small independent

dealers whom the National Recovery Administration was trying to protect.

After the emergency has been in effect approximately 3 months, the National

Recovery Administration held a public hearing on August 3 for the purpose of

determining the effect on all classes of manufacturers and distributors of the

emergency provisions. Following a showing of cause by small manufacturers,

the National Recovery Administration issued a modification of the original

emergency order (Administrative Order No. 410-15) effective August 22, which

established differentials amounting to approximately 10 percent between the

minimum price established for the nationally known most publicly accepted

brands of tires and the products of the class of smaller manufacturers (such as

the Pahris Tire & Rubber Co.) which were either not so well known and favorably

received or were sold to large distributors under privately owned brands.

The purpose of this order, as publicly announced by the National Recovery

Administration, was to give the smaller manufacturers, such as the Pharis Tire

& Rubber Co., a competitive area in which they could operate with greater free-

dom at price levels slightly below those established for the product of their large

and better-known competitors, this order remained in effect for the duration of

the emergency period or until October 1, 1934.

The above facts indicate that the claim cannot justifiably be made that the

declaration of emergency prices was arbitrary and discriminatory in its effect,

and that the welfare of smaller units in the industry such as the Pharis Tire &

Rubber Co. was not taken into consideration.

ANALYSIS OF STATEMENT BY E. R. HAROTH

Mr. Haroth (p. 3427-3443): In substance, Mr. Haroth contends that the local

Code Authority for the State of Maryland in the Sheet Metal and Roofing Con-
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tracting Industry is not truly representative of its appropriate area. He states

that on June 8 an election was held at which time seven members were selected

by a. majority of those present as the Maryland State Code Authority. He con-

tends that later this code authority, even though selected by a majority of the

industry concerned, was dismissed by the national code authority and another
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code authority was appointed which did not give adequate representation to the

smaller members of the industry, leaving the control of the code authority's

activities entirely with the large members of the industry.

(Comment:)

The code for this industry provides for the establishment of local code author-

ities or administrative agencies to be appointed by the national code authority

upon the condition that the appointees are truly representative of the group

affected. The national code authority has followed the wise procedure of

permitting local groups to elect their own representatives in the belief that the

local members of the industry would provide for adequate representation of all

groups. It is the duty, however, of the national code authority to ascertain

whether or not those elected are truly representative of the group.

At the election on June 8, about which Mr. Haroth speaks, the vote was taken

.on a numerical basis without regard to the volume of business or number of

employees affected. Mr. Haroth s association, consisting of some 30 members,

elected its entire slate with no representation of the larger members of the industry

and no representation of the nonassociation members of the industry. The

national code authority, upon investigation, found that Mr. Haroth's associa-

tion, having elected its entire slate, represented only 15 percent of the volume of

business done in the affected area. The national code authority, therefore, de-

clared the election void and subsequently endeavored to secure agreement be-

tween the various factions upon a truly representative group to be designated as

the code authority. This, however, could not be done and consequently the

national code authority, as was its duty pursuant to the code, appointed a group

which it considered a representative code authority.

There are 8 members of this local code authority, 3 of whom come from 11

"larger members of the industry who do approximately 70 percent of the volume

of the business, 3 of whom were taken from Mr. Haroth's association's slate rep-

resenting 15 percent of the volume of business, and 2 of whom were taken from

the nonassociation members of the industry. It is apparent that this code auth-

ority is representative of the Baltimore and Maryland State areas and that Mr.

Haroth's contentions are not based on the true facts.

He also contended that there was a predominance of union shops represented

on the present code authority. The facts show that 5 of the members of the

code authority are representatives of nonunion shops and 3 are representatives of

union shops, indicating that Mr. Haroth's contention in this regard is untrue.

Analysis of Letter op T. J. Aycock, Sr., op the Vita-Foods, Inc., of Jack-

sonville, Fla., in Pages 4674-4679 of the Transcript for April 16,

1935

(P. 4675, par. 3.)

Mr. Aycock writes "The code was secured through the work of the old Mayon-

naise Institute which was dominated by Best Foods, Inc., and Kraft-Phenix

Cheese Co., manufacturers of advertised brands, and has since been dominated

and run by the same crowd."

(Comment:)

It is not true that Best Foods, Inc., and Kraft-Phenix Cheese Co. "dominated"

the formulation of the code. The Mayonnaise Institute was and is a trade

association which, before the approval of the code, was found by the Administra-

tor for Industrial Recovery to be truly representative of the mayonnaise industry

and to impose no inequitable restrictions upon membership.

(P. 4675, par. 5 and p. 4676, par. 1.)

Mr. Aycock writes that after having found that an emergency existed in the

industry "it was ordered by the code authority that prices be put in effect which

placed advertised brands at 13.4 percent higher than the unadvertised brands."

He also states that 16 days after the first prices were put into effect by the code

authority "this same authority raised the prices on unadvertised brands to a

point where the advertised brands were only 8.7 percent higher than unadver-

tised brands."
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(Comment:)

It is not correct to state that the code authority "ordered" certain prices.

Pursuant to the provisions of article 10, section 4, of the code an emergency was

declared by the code authority because of destructive price cutting in the indus-

try, and the code authority caused to be determined the lowest reasonable cost
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of products of the industry. This determination was subject to administrative

approval and a notice of "hearing was given to the industry for the purpose of

establishing the lowest reasonable cost. The two largest producers were the

price cutters who had brought about this situation. If such prices had con-

tinued, the condition of the industry would have been chaotic. Telegrams, let-

ters, and communications of all sorts from all parts of the country were addressed

to the Deputy Administrator in charge of the code, indicating the concern of the

industry as a whole with respect to the price situation and requesting that

immediate action be taken to alleviate it. The Research and Planning Division

of the National Recovery Administration was in accord that an emergency

situation was in existence. The Deputy Administrator called a meeting of the

two largest competitors in the industry and, as a result thereof, the destructive

prices were discontinued and the firms involved filed prices which soon had the

effect of abating the emergency. The handling of the entire situation was at all

times under National Recovery Administration control and it cannot be accu-

rately stated that the code authority dominated the situation.

(P. 4676, par. 3.)

Mr. Aycock writes that the code "prescribes the manner in which mayonnaise

and salad dressing must be made and the size containers that it must be put in.

In other words; the code authority, dominated by the advertised brands, fur-

nishes the yardstick by which the little manufacturer must do business * * *".

(Comment:)

Standards of quality are set up in article 8, sections 1 and 2 of the code. These

standards accord with the principles of the Food and Drug Administration;

received the complete approval of that Administration as well as that of the

Consumers Advisory Board. The products of this industry look so uniform that

it is difficult to tell whether good or poor mayonnaise is being sold. Consumer

protection requires the maintenance of standards.

Container standards are set forth in article 9, section 1 of the code. The

provisions allow for 4-, 8-, 16-, 32-, and 128-ounce containers. It is difficult to

conceive of any need for an off-size container except it be for the purpose of

deceiving the consumer. When off-size containers are used, they are usually just

under the standard sizes so that the price can be changed without the consumer

realizing that he is getting less in quantity. The industry as a whole recognizes

the practice of using off-size containers as an unfair trade practice.

(Pp. 4677-4678.)

Mr. Aycock refers to a proposed amendment to article 8 in connection with

standards of quality and a proposed amendment to article 10 in connection with

the filing of prices. Inasmuch as no action has yet been taken upon the applica-

tion for the approval of such amendments by the National Recovery Adminis-

tration and they are not presently in effect, it is difficult to understand upon what

basis Mr. Aycock's complaint rests.

Analysis of Statement op Mb. Hamilton

Mr. Hamilton (p. 4969): Speaking of the wholesale drug industry, "Senator

King. But the N. R. A. labor provisions in their industry? They still exist

and thev are subject to the wage provisions?"

Mr. Hamilton: "yes."

(Comment:)

The above question and answer imply that the wholesale drug industry is

subject to provisions of an existing code which implication is not factually true,

in that no code for said industry has ever been approved.

110782â€”SBâ€”pt 6 M
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Excerpts from Federal Trade Commission Basing Point Study

The record contains several excerpts from the report of the Federal Trade

Commission to the President on the basing point system in the steel industry.

The National Recovery Administration has also made a report to the President

on this subject containing findings and conclusions in some particulars at variance
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with those contained in the Federal Trade Commission report. We respectfully

request that such National Recovery Administration report be attached to the

record in order that the committee may be fully advised with respect to the

subject matter.

Briefs and Other Statements in Writing

Many briefs and other ex parte written statements discussing one side of various

issues concerning National Recovery Administration activity have been pre-

sented to the committee during the course of its hearings without opportunity

for presentation of the other side. Some of these statements are included in

the transcript but others are merely identified therein and incorporated into the

record by reference. On April 10, we requested the committee secretary to

furnish us with a list of such statements in order that we might obtain copies

and place any information in our files bearing upon the subject matter in the

hands of the committee. No list was available and the secretary advised us

that it would be at least 10 days before such a list could be prepared.

A cursory examination of the ex parte statements included in the record which

have come to our attention indicates that the National Recovery Administration

undoubtedly has factual data in its files which if available to the committee

when such statements are considered will enable it to consider both sides of the

issues presented. If the committee desires, we shall examine such statements

and furnish all available information with respect thereto as quickly as possible.

As pointed out in the opening paragraph, thorough research has been impossible,

but the information contained herein has been obtained from the official files

of the Administration from the members of the Administration in charge of the

various subjects discussed.

In conclusion, we respectfully request that this letter be made a part of the

record.

By direction of the National Industrial Recovery Board.

L. C. Marshall, Executive Secretary.

Supplemental Statement of Robert W. Irwin, Chairman National Com-

mittee for the Elimination of Price Fixing and Production Control

At the time I appeared before the committee I gave the result up to that date

of a poll which is being taken by the National Committee for the Elimination of

Price Fixing and Production Control. I was requested to give further informa-

tion in connection with this poll to the committee before its hearings were closed

and was also given per mission to amplify, if I desired, the testimony given at the

time I appeared before the committee.

The platform of the National Committee for the Elimination of Price Fixing

and Production Control asks that there be incorporated in any new National

Recovery Administration an affirmative prohibition against price fixing and pro-

duction control. The question asked of industry was whether or not it approved

the committee's platform.

In taking this poll, which is probably the most comprehensive one which has

yet been taken, our committee has used the listing of the Thomas Register, 1935

edition, which contains 50,000 names. The ballots are being sent to every con-

cern listed in this register with the exception of the natural resources industries,

such as coal, copper, oil, etc. These ballots have been mailed from the alpha-

betical arrangement of names, so that in each day's mailings or returns there is

a fair cross section of all types of industries.

I am giving herewith the result of the poll to date, tabulated in a way which

shows in most instances the daily result, with percentages for each day as well as

for the total.

The poll asked for not only the signers' approval or disapproval of the com-

mittee's platform, but also for an indication of the type of business and number

of employees. The total number of employees represented by the returns tabu-
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EXTRACTS FROM LETTERS RECEIVED BY THE NATIONAL COMMITTEE FOR THE

ELIMINATION OF PRICE FIXING AND PRODUCTION CONTROL OR BY ITS CHAIRMAN

ROBERT W. IRWIN

Walla-Walla Gum Co., Knoxville, Tenn., March 20, 1935:

"I might mention that in connection with our National Recovery Administra-
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tion Chewing Gum Code we have had to fight for our very existence from the

beginning. In scrapping over this matter we were told that since 3 large gum

manufacturers produced more than 75 percent of the gum output, had the greater

part of the money invested in this business, employed the greater part of the

labor, and sold the greater part of the output, that it would be unfair to them for

as many as 90 percent of the total number of manufacturers in this business, and

who are recognized as being the minor manufacturers, to have a controlling voice

in any of our regulatory methods.

"Our situation is as follows. We have more than 30 manufacturers making

chewing gum. The 3 large manufacturers that produce the larger part of the

product are classed as being the major members of the industry. The remaining

90 percent or more are compelled to swallow any kind of bait, hook, line, and sinker

that is passed to us.

"If they had cut both of our legs off above the knees and then told us that this

would help us to walk better we would have the same kind of an example that has

been given to us through our Chewing Gum Code.

Edelblute Manufacturing Co., Reynoldsville, Pa., March 26, 1935:

"As soon as the National Recovery Administration permitted the Sherman Act

to be abrogated and allow the suppliers to combine for the purpose of price fixing,

they put into effect such scales of prices that are nothing short of outrageous.

This was not universal, for suppliers of certain standard steel forgings, steel chain,

nuts and bolts, and some other items either had moderate advances in price or

else no advance at all.

"Our largest expenditure is for steel and iron castings, and in the foundry

industry we have found a very strong combination of all foundries to raise the

prices beyond all reason. They state that they are compelled to do this by the

code authority, but everyone knows that they themselves support the code

authority. We will give you a few examples. There is one steel casting that we

have used for 12 years. Over a 10-year period, from 1923 to 1933, we had this

casting made at 4 different foundries and the average price over that 10-year

period was 10% cents per pound. The new price under the National Recovery

Administration code has been 15.3 cents per pound, which is an increase of 45

percent. Another steel casting had been made for 7 years by 3 different foundries

at an average price of 8% cents per pound. The National Recovery Administra-

tion code price has been 13.1 cents which is an increase of 54 percent. A mallea-

ble-iron casting, which had been furnished over a 5-year period by 2 different

foundries at an average price of 5% cents per pound, now carries a price of 1254

cents per pound, which is an increase of 127 percent. One foundry told the

writer that they would still be able to make this casting at a profit at the same old

price, but were compelled to charge the new price. Another malleable-iron

casting was furnished at an average price of 7 cents per pound over a 5-year

period by 3 different foundries. The new price on this casting has been 11.9

cents, which is an increase of 70 percent. We can recite many more examples,

but we believe the above examples are sufficient".

H. Eikenhout & Sons, Grand Rapids, Mich., April 9, 1935:

"The Roofers' Association who work under the code have not and are not

making a success of maintaining prices. This organization has even gone farther

than the lumber dealers. They are asking us to double our price to the small

dealer and the manufacturing plants. In this case we would be held to an un-

reasonable price and the asphalt can be bought from the Standard Oil Co. and

felts from the chain stores or the manufacturers, leaving us out of it entirely."

Drexel Furniture Co., Drexel, N. C, February 18, 1935:

"You know how I felt about this whole National Recovery Administration

proposition. It has done just what I thought it would doâ€”plainly and flatly, it

has impeded recovery."

Commercial Furniture Co., Chicago, 111., January 22, 1935:

"I feel that industry must have as free a hand as it has had in the past and that

we will get out of this depression much more rapidly if industry can run its own

business free from governmental control."

The Cundy-Bettoney Co., Boston, Mass., March 20, 1935: "This is in reply to

your letter of March lb, with reference to the purpose of your committee. I have
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received the literature contained in your letter and have read it. I agree with

you absolutely in everything you say."

The George F. Cram, map and atlas publishers, Indianapolis, Ind., March 27,

1935: "The writer made a canvass of the officials of this company and we are

unanimous in saying that the platform as submitted by you and the policy
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advocated by you is 100 percent in harmony with our own views, which we have

reached as a result of observation and experience in our own business, particularly

during the past year."

Carolina Wood Turning Co., Bryson City, N. C, March 30, 1935: "We totally,

thoroughly, and heartily disapprove of the National Industrial Recovery Act both

in theory and practice. We have been victims of the unfavorable phases and

have had not one least benefit in any respect."

The Amsler-Morton Co., engineers and contractors, Pittsburgh, Pa., March

27, 1935: "We heartily approve of your program and shall be pleased to lend

our assistance in every way."

J. F. Hodgkins Co., manufacturers trolley wheels, trolley-wheel bushings,

railway-motor bearings, brass and bronze castings, "Sampson" lifting jacks,

Gardiner, Maine, April 2, 1935: "We sincerely believe that National Recovery

Administration in its present form has broken a lot of small industries, and will

continue to do so, and it is a mystery to understand why a bunch of theorists

should be allowed to dictate to American industry as they have been doing the

past 18 months."

American Excelsior Corporation, Chicago, 111., February 5, 1935: "Instead of

having industry prepare a code which has almost unanimous acceptance, it cannot

be denied that the various code provisions actually were inserted in codes by the

larger, more influential members of any industry. This does not necessarily con-

stitute an indictment of such provisionsâ€”in most cases such provisions were the

best obtainable from a rather critical, inexperienced, and bureaucratic adminis-

tration."

Cleveland Mill & Power Co., manufacturers and dyers, dealers in general

merchandise, Lawndale, N. C, January 30, 1935: "I am very fearful of the ulti-

mate consequences resulting from the Government's endeavor to run and control

everybody's business. If I knew positively that this Government is going to

pursue indefinitely the activities, plans, and policies which it has been practicing

during the last year, I would prefer to liquidate my business and go to another

country where initiative and individual efforts are not only unmolested, but

actually encouraged."

Chase & Co., growers' supplies, Sanford, Fla., March 27, 1935:

"The whole scheme of price fixing is repulsive to my instincts."

Himmelberger-Harrison Lumber Co., Cape Girardeau, Mo., January 25, 1935:

"I am afraid the smaller business units are being maneuvered into the position

where they will be bound by groups and associations controlled by the larger

interests, and will be forced to operate under rules and regulations favorable to

those in control."

Edward Hines Lumber Co., Chicago, 111., April 10, 1935:

"I am thoroughly in accord with your program and wish you every success."

Hawkeye Pearl Button Co., Muscatine, Iowa, January 31, 1935:

"I feel that the present price fixing applied in some industries together with

the restrictions placed on manufacturers, the interference by the Government in

the operation of plants, and the uncertainty of the future is retarding recovery

worse than anything else."

Huston-Starr Co., building-supply distributors, slate and roofing materials,

Pittsburgh, Pa., April 2, 1935:

"I think the whole thing should be kicked out with the exception of hours and

wages, and this should be enforced."

International Shoe Co., St. Louis, Mo., January 24, 1935:

"Therefore, as I see it, our business organizations have offered to concede

certain fundamentals in exchange for the deluded hope that the few industries

which want price fixing, etc., will be permitted to have them."

National Retail Furniture Association, Chicago, 111., April 1, 1935:

"Your aggressive efforts to get price-fixing provisions removed from codes

merit and deserve the hearty commendation of our association officers."

Standard Valve Manufacturing Co., manufacturers of plumbing and heating

supplies, Boston, Mass., March 30, 1935:

"It is about time that business men realized the danger that is confronting

the country generally on account of price fixing and production control that is

prevailing in the country today as a result of the codes formulated by the National
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Recovery Administration. As a suggestion, why not have committees formed

in every metropolitan city with the view of interesting business people in your

work."

The Wickes Boiler Co., Saginaw, Mich., January 31, 1935:

"Personally, I am most heartily in accord with any movement that would
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abolish price fixing, bureaucratic control, etc. In fact, we have, on our own intia-

tive, carried a price-fixing feature of our code before the National Recovery Board

at Washington. General Johnson issued an administrative order in our behalf

which was later rescinded by the National Recovery Board after General Johnson

left office."

Peoria Cordage Co., Peoria, 111., February 21, 1935:

"Merely for what it is worth, please let me make one comment based upon a

considerable experience in recent months with groups of business men. I have

discovered that about one-half the business men of this country are in favor of

continuing price listing, which, of course, practically means price fixing, though

a much smaller part of business men favor production control.

"Those who favor this price listing to my notion are those who look at the

whole matter selfishly and are aware of the fact that through practically price

fixing they have been able to force upon the consumer the extra cost of all this

social program, and these people, therefore, are not seriously and earnestly

working to the welfare of the entire country."

J. C. Rochester & Co., building specialties, New York, N. Y., March 30, 1935:

"We have returned your postcard saying that we approve and we are just

dropping thiB line to reiterate that we think you are undertaking a job which has

been too long left undone.

"We have had considerable difficulty in the last couple of years convincing

ourselves that we were still in the good old U. 8. A. We had been taught from

childhood that life has something to do with human nature, personality, individual

initiative, and other similar frailties. It has been, therefore, quite difficult to

turn both our business and our personnel into machines even under the alluring

pretense of it being a 'new deal ."

Reese & Reese, neckwear manufacturers, Omaha, Nebr., March 27, 1935:

"We are firmly convinced with Calvin Coolidge that no government is big

enough to regulate prices, or production or in any way change the natural laws of

supply and demand."

The Robbins Knitting Co., manufacturers of fine hosiery, High Point, N. C,

March 6, 1935:

"I should like to see the entire Industrial Recovery Act repealed. It has been

a menace and every code should be wiped out. They have been nothing but

hell, chaos, and confusion to every industry that we know anything about.

Thos. O'Neill Machine Shop, Huntington, W. Va., January 21, 1935:

"Replying to yours of the 19th. Go to it and more power to you, National

Recovery Administration was the biggest piece of assaninity ever attempted

since it was tried the first time 2,000 years before Christ and failed."

(Letter from Mr. S. Clay Williams referring to previous testimony

before the committee:)

National Recovery Administration,

Washington, D. C, April 18, 19S5.

Hon. Pat Harrison,

United States Senate, Washington, D. C.

Mi Dear Senator Harrison: In accordance with the suggestion that I would

file as part of the record of my testimony certain things referred to therein, I now

file and ask that there be incorporated in the record as part of my testimony the

following:

I

The paragraphs from Mr. Donald Richberg*s article in the October 1934 For-

tune Magazine to which I referred and subscribed are quoted from page 178 as

follows:

"Who can be intrusted with the power to fix a fair price that will insure justice

to labor, investor, and consumer? The answer is: No one, neither a private as-

sociation nor a board of public officials. There is no fair price that does not

depend upon the fairness of material and production and distribution costs and a

fair return upon investment. But the fairness of each cost depends upon what

is a fair remuneration for services employed and property used. What test of
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fairness can we apply except the competition between willing sellers and buyers

in a free market?

"In this problem we find the justification and necessity for many of the so-

called "wastes of competition", and the political economic wisdom of preserving

competition. Under the socialistic theory of production for use instead of for
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profit someone must decide what shall be produced and what are the relative

values of services and properties employed, so that prices may be fixed as the basis

for an exchange of products. The total elimination of profit in a socialistic

program would not eliminate the necessity of fixing costs and using money as a

measure of the relative values of things and services exchanged.

"Yet in the face of this fundamental problem of a socialistic economy which

they abhor, business men continually seek to experiment with production con-

trols and price-fixing devices; and thus somewhat unconsciously to develop

through trade associations a sort of lopsided guild socialism which they misname

'price stabilization.'

"They rush in where wiser opponents of State socialism fear to tread. How

can individual freedom and the benefits of a competitive economy be retained if

any organization (political or private) is authorized to dictate how much shall be

produced and at what prices it shall be sold? The 'golden rulers' of industrial

associations, invested with such political power, may easily become the 'tyranni-

cal bureaucrats' of tomorrow. Business men should be able to look ahead at least

that far.

"national recovery administration opposition to price fixing

"It has never been the policy of the National Recovery Administration to

encourage or approve such a program. From the beginning it was recognized

by the administrator, his economic and legal advisers, and all the influential

members of the recovery administration, that price fixing by public or private

agencies had no place in a normal, competitive economy. It was, however, plain

that in emergencies it might be necessary to stop destructive price cutting, and

that even in ordinary times the device of selling below cost was an unfair com-

petitive device with which large enterprises or monopolistic combinations could

destroy small competitors, or compel a trade or industry to maintain the prices

set by a dominant group."

The statement referred to by Senator King in one of his questions to me

regarding a speech made in New York on December 13,1934, before the American

Arbitration Association, the Chamber of Commerce of the State of New York,

and the Merchants Association of New York is included in the following quotation

from that speech:

"In the net the business man of these United States is called upon, in the

general interest and in his own, to help bring it about that the wage of the working

man shall nott be submitted to competition that will drive that wage below fixed

minimums, and meanwhile, whether as compensation or as an independently

constructive plan he is permitted to sit down with his fellows and between them

solve at least some of the problems that hinder him.

"In another way of saying the same thingâ€”one item of the cost of making

goods or of doing business has been removed from, or at least limited in, the

list of things over which competitors compete with ^ach other. But it is not

necessary to the success of American business that competitors Bhall compete on

all items of cost or expense. For instance, it has been a long time since it was

ossible for any business man to get a competitive advantage in freight rates over

is competitor in the same location. And just there let us note the perfection of

the automatic compensation to the business man for doing what he is asked to

do under National Recovery Administration. All of us know many, many busi-

ness men who have long been anxious to see a greater liberality of wage practice

than has been possible at times in the past. But as long as there was a com-

petitor who was willing to use an inordinately low wage as a means of working

to a price that more liberal competition could not meet there was no chance for

the payer of the liberal wage to protect himself against his less liberal competitor.

"I believe that if there were nothing else than that in National Recovery Ad-

ministration, its capacity to serve that situation would justify both its creation

and the expenditure of much more energy upon it even than has been spent.

"So much will suffice for a review of what National Recovery Administration

was intended to be and is. Let us turn to some of our experiences under it. In

the time at our disposal I shall discuss only those experiences related to compliance

and to attempts at price maintenance.
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"Of course the securing of compliance with code provisions, particularly aÂ»

to wages and hours, has always been the biggest task of National Recovery

Administration and the one in the full and final solution of which there is the

greatest importance. The workers feel, as do all other well-wishers of the codes,

that provisions as to wages and hours are of no avail, may even be a hindrance,
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except as they are complied with.

"On the other side of the case some code members in those industries in whose-

codes there are provisions of one kind and another for the purpose of stabilizing

or putting a floor under price have felt that all was vain and would in the end

fail of all value except as these price-maintaining provisions should be sustained

and made fully effective.

"Of course all of these provisions tending to raise the price to the consumer

naturally met with much resistance and criticism at the hands of consumer

representatives and of the public generally. They present great difficulty of

enforcement too. They are not self-policing to anything like the extent that wage

and hour provisions are. Moreover, in many cases it is almost impossible to get

a starting point or basis on which to test for compliance or noncompliance..

"Actual cost is such a difficult determinable hing that it can hardly be estab-

lished accurately for all of the varying conditions that prevail. And if it could be

established accurately the extensiveness of the operation involved would make it

all but impracticable.

"In the face of the developed difficulties of enforcing these provisions, it is very

encouraging indeed to find that many of those industries and trades which at first

regarded such provisions as essential, have come to regard them as of much less

importance and even as of very doubtful value in most cases.

A part of the explanation of this change of attitude lies in the fact that it has

come to be realized that when one's competitor can no longer take a margin of

difference in the cost of his goods out of inor linately low wages for his employees

or imporper trade practices with his suppliers, his chance of selling goods below

the proper prices of his competitors is largely destroyed.

"I am not unaware of the importance in which some groups still hold the provi-

sions of their codes that were designed, inserted, and insisted upon as necessary to

their chance of prosperity. And yet, out of the observations I have just made, I

raise before you the question of whether the problem of compliance with wage

provisions and the problem of price maintenance provisions are in fact two sepa-

rate problems requiring two separate answers or whether on the other hand the

two problems are not so closely interrelated that the answer to the first automati-

cally solves the second for most industries and businesses to as great an extent as

it can ever be solved in any other way or combination of ways. Let us look at

that again: I am asking you if it may not be true that when full compliance with

wage and hour provisions of codes is established it may not then appear that provi-

sions by way of putting floors under prices may not in most industries and busi-

nesses be found to be of no importace whatever?

"If that is true, as I believe it is, we are exceedingly fortunate particularly since

in so many instances the enforcement of price-floor provisions with fairness to all

concerned has been demonstrated to be all but impossible. Maybe the simpler

provision with its self-policing quality can, while serving its own immediate pur-

poses, also serve to the greatest practicable extent those other purposes we have

sought to serve through highly complicated machinery incapable of exact and

thoroughly effective operation and impossible of the fullest acceptance at the hands

of the public. Provisions for proper wages and hours can have the full support of

public opinion; it is doubtful whether direct provisions for the maintenance of price

floors can, in business generally, have that support in this country.

"And there is another enormous advantage, both to business and to Govern-

ment, in solving the problem of prices through wage and hour compliance instead

of through specific provisions to that end. Of course where Government lends

its approval and support to provisions, for example, against sales below cost an

inquiry into costs is essential to a determination of whether or not there has been

compliance. That involves a volume of work entirely out of proportion to that in

the simple task of checking pay rolls for wage compliance and, more than that, as

any business man or accountant knows, often leads to interminable and even

indeterminate arguments as to what cost really is.

"And so I am suggesting this conclusion to that argument: If your code con-

tains no provision by way of establishing a price-floor for the product you make or

sell, it is important to you as a complier with the wage and hour provisions of

your code to lend your every effort to the cause of requiring every one of your

competitors also to comply. Therein lies your only protection against competi-

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 2705

tive prices you may not be able to survive. And if, on the other hand, your code

. "happens to "be one in wh ch there are provisions by way of fixing a price-floor,

the chances are that you will still go further in protecting yourself against prices

"below the floor by lending your aid in wage and hour compliance than you will

by disregarding that and simply trying to support the artificial floor. And if any
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new National Recovery Administration that may be set up should fail to provide

for price floors you would meanwhile have solved your problem and taken your-

self out of a position of dependence upon a provision which may not be carried

forward beyond the period of the present act * * *.

ii* * * j am noj. expecting to find any very vigorous provisions for price

maintenance in any re-enactment of the National Industrial Recovery Act

* * *. But there are some other provisions which I am convinced will be

found in any re-enactment. The banning of child labor under the codes has met

with such wide approval and commendation that it is inconceivable that its pro-

hibition will not be continued. Provisions against wages below certain mini-

mums and hours above certain maximums are generally regarded as having made

such a valuable contributon to both relief and recovery and the principle of

preventing the worker from being subjected to competition below minimum rates

that for fixed hours represent a living wage is such an acceptable measure of reform

in American life, that I feel sure these provisions too will be carried forward. So,

too, will the provision guaranteeing collective bargaining to the workers wherever

they want or need to use it. It is my thought too that there will be some provision

for the prevention of trade practices that are unfair and for some measure of

cooperationâ€”innocent of price-fixing resultâ€”between the members of an indus-

try."

S. Clay Williams.

April 18, 1935.

(The following statements, briefs, letters, and telegrams received

from individuals in lieu of a personal appearance before the committee

were ordered printed in the record:)

Lkttbr and Statement fhom the National Code Authority Advertising

Typography Industry, New York, N. Y.

National Code Authority Advertising Typography Industry,

461 Eighth Avenue, New York, April 16, 1935.

Mr. Felton M. Johnston,

Clerk Senate Finance Committee, Senate Office Building,

Washington, D. C.

Dear Mr. Johnston: Your telegram of April 15, in which you inform us that

due to lack of time it is not possible to hear this code authority and that we may

submit our case in writing, has been received.

I enclose you a copy of a statement regarding this code authority and its

operation.

We think it is important that the attention of the honorable Finance Com-

mittee be called to the fact that this is one of the very small codes for a specialized

branch of the printing industry; that it is composed almost entirely of small

enterprises; fhat not a single one has gone out of business or been oppressed by

the code. On the contrary, we believe that small enterprises, under the code,

receive more protection than in precode days when large firms could cut prices,

offer advantages, and crush the small enterprises at any time.

This industry desires the extension of the National Recovery Administration

as it is necessary for its future existence under present economic conditions.

Very truly yours,

Albert Abrahams, Executive Secretary.

statement of the national code authority for the advertising typography

industry

The advertising typography industry, a highly specialized branch of the print-

ing industry, has been operating under a Code of Fair Competition since Feb-

ruary 17, 1934, which was the date of the signing of the Code of Fair Competition

for the Graphic Arts Industries, under which its jurisdiction is defined as follows:

"No. D-3. Advertising typography.â€”This industry shall include all establish-

ments engaged in the production and sale to others of typesetting of advertise-
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ments which are intended to appear in newspapers, magazines, periodicals, and

other publications; and all establishments engaged in the production of the

typesetting of such advertisements, excepting those establishments included in

other industries subject to this code; and all establishments which purchase such

typesetting of such advertisements for purposes of resale."
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This industry, prior to the enactment of the National Industrial Recovery Act

and the innovation of the codes of fair competition, endeavored to sustain and

organize itself through its' trade association, namely, the Advertising Typographers

of America. This organization was established on a national basis in 1926,

though local associations had functioned prior to this date.

Through this voluntary organization, efforts were constantly made to encourage

uniform trade practices and establish a basis of fair competition and first-class

business standards. This could be accomplished to a limited degree only, as

the industry found itself constantly harassed by a minority who chose to be a

law unto themselves, and this minority always stood as a threat to the existence

of the major portion of the industry.

Through the trade association a standard of ethical practices was set up; cost-

finding systems were developed and installed and everything possible done to

put the business on a common-sense basis that would be fair to labor, to the

industry, and to the customer.

With the advent of the depression and the absence of all power to enforce fan-

trade practices, the business found itself in a deplorable and helpless state. The

business volume had dropped down below 50 percent of normal and most houses

were headed for certain bankruptcy.

This honorable committee would be interested to know that this industry is

comparatively a very small one; and further, that it is composed almost entirely

of small business enterprises; and in view of the many statements that have been

made and the many tears shed over the fate of small businesses under codes, we

are sure that the statistics of this industry, since its operation under the code,

prove that the codes in no way injure small enterprises, but on the contrary, the

code has furnished a medium whereby small enterprises can be adequately pro-

tected and monopolistic tendencies curbed.

There are about 110 establishments in the United States located in the large

centers, and at this time we know of not a single one which has gone out of

business since the code of fair competition operated in this industry, and we are

able to show that several new small concerns have established themselves since

the signing of the code. The average number of employees in these plants

average from 3 to 150.

Since the operation of the code, our establishments show considerable increases

in pay rolls and volume of business. Typical of the improvement is a letter

from the firm of Bohme & Blinkman, Cleveland, Ohio, which was sent to all the

members of this honorable committee. They claim that their business showed

an increase of 40 percent, and that 1934 showed a slight profit in contrast with

a severe loss for 1933. We believe from information that this condition is

general in our industry and we believe that it is not all due to chance and accident

but that the National Recovery Administration played a major role in accom-

plishing this improvement.

Our establishments are now operating on a basis of safety, security, and

optimism in contrast with the hopelessness of the precode period,- The discon-

tinuance of the National Recovery Administration would mean unnatural

retrogression. It would be economically unsound to turn back the orderly

progress of industry under the codes.

It is claimed by those who are against the National Recovery Administration

that it is purely a price-fixing proposition. So far as this industry is concerned

there is not a scintilla of truth in this charge. We know of no increases in this

industry that have taken place under the code.

This industry composed of small businesses, has been able to resurrect itself

through the code of fair competition and the overwhelming majority of the

establishments in this industry desire the continuance of the code. The average

minimum wage scale paid to mechanics in this industry is over SI per hour.

This industry was able to subscribe to all the requirements of the National

Recovery Administration; it was able to show that its code authority was repre-

sentative of the industry; it was able to secure approval of its budget through the

submission of statistical facts; it threw its books and records open to governmental

agents, and it is now ready to submit any facts or statistics on any of its activities

if required to do so.
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This industry of small business men, who perform a highly specialized service in

the advertising field, requires a code of fair competition to retain its identity. It

has now established itself on a code foundation; to tear it away by any violent

legislative changes would destroy the present business structure which this

industry needs to assure itself of survival. We operate under the fair trade
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practices and general provisions of the Code of Fair Competition for the Graphic

Arts Industries. We also operate under a uniform sales contract form, which

constitutes the trade customs and business regulations of this industry, and

their continuance is essential to the orderly progress and future life to this

industry.

Surely as there are fundamental laws for the governing of society, there must

be similiar laws for the government and operation of business in the future; if

not, chaos is inevitable.

In view of the above the National Code Authority for the Advertising Typog-

raphy Industry respectfully requests that the National Industrial Recovery Act

be reenacted into law so that the orderly reconstruction of industries and of our

country may continue.

Respectfully submitted.

Albert Abrahams, Executive Secretary.

Letter and Exhibits Submitted by the American Millers Association,

Dawson Springs, Ky.

American Millers Association,

Dawson Springs, Ky., April 10, 19S5.

Mr. Felton Johnston,

Clerk Finance Committee, United States Senate,

Washington, D. C.

Dear Mr. Johnson: Please accept my thanks for the invitation extended by

the Finance Committee through you to appear before your committee to set

forth the position of small millers regarding the extension of the National Indus-

trial Recovery Act. We regret very much our inability to accept due to lack of

funds.

Like other small enterprises we are greatly handicapped financially and other-

wise in presenting our case and trust that your committee will recognize this fact

and accept this statement certified under oath for the records of the committee,

for which we requested permission in our former communication.

The organization that I represent spent over $12,000 in a futile attempt to

secure justice under codes, and since the code was adopted our members have

been assessed for the expenses of operations but more important still have been

subjected to heavy increased expenses under code rules and most of our members

are in a position where every expense except those absolutely unavoidable must

be eliminated. Indeed, myself and my associates who are spending a large part

of our time for the association are serving without compensation. The gratitude

and appreciation of small millers as well as our sincere conviction of the injustice

that is being done them inspire us to carry on this fight for fair play. However,

in our opinion the consequence of continued injustice to small enterprises generally

will produce consequences far beyond the injustice of the owners of small mills.

It will mean a decrease of private purchasing power, an increase in unemploy-

ment, a large increase in relief rolls; and demand for jobs on public works projects

which must be paid for out of private incomes eventually, and through loss of

revenue to the Government through the elimination of small enterprises, and

through the increased burden on the Government in caring for the people it will

throw out of work and their dependents, the credit of the Government already

strained will be more seriously jeopardized. (See exhibit A.)

In the light of our experience we believe the act should not be extended because

the complication in the enforcement of the act are so great that it is doubtful if

injustices can be eliminated through amendment. However, if it is to be extended

we respectfully urge that the clause reading: "Nothing in this act shall be

applied in such a manner as to promote monopoly or oppress or eliminate small

enterprises" shall he amplified and clarified to such an extent that the clause can-

not continue to be ruthlessly perverted. Our specific recommendations are

covered in a letter to Senator Nye (exhibit A) a copy of which is enclosed. In our

opinion this is merely a request for a fulfillment of the promises made by the

President of the United States as set forth in his campaign speeches and his book

Looking Forward, from which we quote as follows:
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"A recent caTeful survey of industry in the United States develops the fact

that two-thirds of American industry is controlled by six hundred-odd corpora-

tions, while the other third is owned by 10,000,000 men. I concede the right to

every man to make the most of himself but I do not propose that in the name of

that sacred work 'individualism', a few powerful corporations shall be per-
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mitted to make industrial cannon fodder out of the lives of half the population

of the United States. The independent business man is fighting a losing race.

Area after area has been pre empted by powerful corporations and the small man

is either being squeezed out or absorbed. I propose an orderly and practical set

of remedies which shall protect not the few but the great mass of men and women

who, I am not ashamed to repeat, have been forgotten by those in power. Equal

rights to all and special privileges to none is the cornerstone of my policies."

The clause quoted above from the National Industrial Recovery Act was

apparently included in partial fulfillment of the President's promise. Yet

despite the clarity and unmistable intent of the clause Mr. Clay Williams, retiring

head of National Recovery Administration (incidentally President of the R. J.

Reynolds Tobacco Co. which is probably one of the six hundred-odd corporations

controlling two-thirds of American industry) is reported by the press to have

admitted in testifying before your committee that probably 10 percent of industry

would be eliminated if the Recovery Act should be extended and on further

examination testified that most of the 10 percent w:ere those of small operations.

In other words instead of "an orderly and practical set of remedies which shall

protect not the few but the great mass of men and women" we find from the

testimony of the head of the National Recovery Administration that it will do

exactly the reverse. We submit that it is also the sense of Mr. Williams' state-

ment that the clause purporting to prevent the elimination of small enterprises

will be ignored in the future as it has been in the past by the National Recovery

Administration. We further submit that the policy of appointing men like Mr.

Williams from the large corporations to protect small enterprises from those very

corporations such as the one lie heads would be ridiculous if it were not so serious.

As to the injustices to small millers under the code, we submit that this case

could best be set forth only after a thorough investigation of corporations both

large and small and the compilation of great amounts of statistical data which

obviously small millers have neither resources nor the accessability to records to

secure. However, the proof of the pudding is the eating thereof. Mr. Richberg

says the National Recovery Administration should be continued although he

admits he has had no business experience. The millers themselves should be the

best judge of whether or not the good in codes has outweighed the bad or vice

versa. We submit as exhibit B the report on a referendum in which ballots were

mailed to every member of the industry asking whether or not they favored or

opposed the termination of the code. You will note from this vote that an

overwhelming majority of those voting favored the termination of the code as a

whole and also favored the termination of the trade practice provisions even if

the labor provisions were to be continued. We also invite your attention in this

report to the reasons set forth and the expressions of opinion of the industry

regarding the code.

We respectfully urge that these results be given your sympathetic consideration

not only from a standpoint of justice to small enterprises but from a standpoint

of the welfare of the Nation and that the National Industrial Recovery Act

either not be extended or else amended as proposed in exhibit A.

Very truly yours,

T. W. Vinson-, Secretary.

Exhibit A

April 10, 1935.

Hon. Gerald P. Nye,

United States Senate, Washington, D. C.

Subject: Amendments to National Industrial Recovery Act.

Dear Senator Nye: We note that Senate Harrison has introduced a National

Recovery Administration extension bill which we understand is supported by the

administration. We have only seen meager press accounts, but it is reported

that the same does not meet with Senator Borah's support although we did not

notice any comment from you regarding it.

While it is devoutly to be hoped that the act will not be extended, but since it

may be, we s ubmit for your consideration some amendments to this act which

INVESTIGATION OF NATIONAL RECOVEBY ADMINISTRATION 2709

are really clarifications and amplifications of the declared purposes of the actâ€”to

increase prices, and at the same time protect consumers. I do not see what

reasonable objection can be offered against them. These amendments follow:

"In order to effectuate the aims of this act, namely, to increase employment; to

protect consumers; to protect small enterprises against oppression and elimina-
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tion; and to insure true self-government of industry insofar as it may be con-

sistent with public interest; there is hereby created a National Recovery Appeal

Board of the Federal Trade Commission.

"This board shall consist of five members to be nominated by the President

and confirmed by the Senate. The members of this board shall servÂ«, barring

death, removal, or resignation, for the period of the extension of this act in which

case vacancies shall be filled by the same procedure as set forth above. The

salaries of this board shall be dollars per annum; and to carry out the

duties of the members of the board and to pay said salaries the sum of

dollars is hereby appropriated.

"The powers and duties of the Board shall be as follows:

"1. It shall review the method of election of the members of the code author-

ities for the several industries as approved by the National Recovery Adminis-

tration and in the event that in its judgment such a method of election tend to

promote monopoly and/or discriminate against the smaller enterprises the Board

shall have the power to order a revision of such methods or to establish methods

and procedure in order that an equitable voice in the selection of the code author-

ity may be accorded to small and large enterprises and to minority groups.

"2. It shall have the power to review the results of elections of members of the

code authority and in case of fraud or unfairness shall have the power to declare

said election void and to order a new election which in the discretion of the Board

may be conducted under its immediate supervision and according to rules arid

regulations established by the Board.

"3. On petition of 5 percent of the units of any industry it shall be the duty

of the Board to conduct a referendum of that industry on any or all of the follow-

ing questions:

"A. To determine whether or not a trade-practice rule is approved by a ma-

jority or the units of industry and if as a result of said referendum any trade

practice rule is disapproved by more than half the independent units of an in-

dustry voting in the referendum the Board shall declare such trade practice

provision null and void.

"B. To determine whether or not any paid employees of the code authority

of the Government representative on the code authority are rendering fair and

impartial service to the industry. If a two-thirds majority of the independent

units of industry voting shall oppose such representative, the Board shall have

the power to cause the removal of such employee of the code authority or Govern-

ment representative of the code authority. In submitting said referendum to an

industry the charges of the petitioners and a reply by the accused shall be set

forth by the Board in a statement accompanying the ballots.

"C. To take a referendum on the adoption of any new trade practice provi-

sion. If 60 percent of the units of an industry voting regardless of capacity or

production or over 50 percent of the units of an industry which constitute at

least 50 percent of the productive capacity shall approve such a rule then said

rule shall become effective provided in the opinion of the Federal Trade Com-

mission said rule is not contrary to public interest.

"4. Whenever the Consumers Advisory Board of National Recovery Adminis-

tration and/or Agricultural Adjustment Administration shall so request the

Board shall investigate any trade rule under National Recovery Administration

to determine whether or not said rule is contrary to the public interest and in the

event that the Board upholds the charges of the Consumers Advisory Board it is

empowered to declare such a rule null and void.

"5. On petition of a minority group of an industry setting forth complaints to

show the said group is oppressed, it is the duty of the Board to investigate such

complaints and to require such adjustment as may be necessary to eliminate

said complaints.

"6. It shall be the further duty of the Board in cooperation with the Depart-

ment of Labor and Department of Commerce to determine the cost of production

of typical units of all coded industries and also to determine the cost of living in

typical localities and based on this information to require labor provisions to be

set up in such a manner that employees will have fair treatment, but to prevent

competitive dislocations between different units of an industry with reference to

cost of production.
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"The decisions of this Board shall be final except for review by the courts.

In the event of appeal from the Board's decisions by the courts it shall be the duty

of the Department of Justice to defend the decisions of the Board or the Board

in its discretion may employ counsel."

We believe the reasons for these amendments are to a large extent obvious,
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based on 2 years' experience with the National Recovery Administration. How-

ever, will comment on same briefly:

Mr. Richberg is reported to have said that the majority of small enterprises

favor the National Recovery Administration. This might be assumed to mean

that they favor the rules and regulations and the persons who are enforcing the

codes. Therefore he should have no valid objection to referenda on either per-

sonnel or trade-practice provisions and if both should be endorsed in referenda it

should very effectively silence those whom he describes as "recalcitrant minori-

ties." Furthermore, if minorities have no just complaint he should welcome

attention of the fact by a board appointed by the President with the consent of

the Senate. Mr. Richberg has further stated that complaints against the National

Recovery Administration have come from the chislers and sweatshops.

Mr. Richberg is apparently well pleased with the trade-practice rules, but

admits that he has had no business experience. We submit however that the

majority of the units of industries would be more capable of judging whether or

not a trade-practice provision is for the best interest of an industry which it is

designed to protect than by Mr. Richberg himself with the counsel only of large

corporations who may have divergent interests from small enterprises and those

like himself who have also had no business experience. You will note we do not

propose that a simple majority of the units have the power to prescribe a rule.

We do submit that they are entitled to veto power over a rule presumably designed

for their protection.

As to the "operators of sweatshops" who have claimed relief we believe those

thus designated by him want only the opportunity to continue to make a living.

We hold no brief for the genuine chiseler and willful sweatshop operator. It is

very easy to answer any request for wage adjustment by appealing to prejudice

and sentiment which is Mr. Richberg's characteristic method of dodging funda-

mental issues.

In the amendment on the subject of labor provision proposed you will note

that there is no request for sweatshop hours or starvation wages but merely

power for the board to act on a basis of fair treatment and on a basis of finding

of facts. Those of the low cost production units should have hours short enough

to permit adjustment of higher cost units by extension of hours of labor per week

on the same weekly wage scale without undue burden on labor. The workman

is interested primarily in his weekly pay envelop, and not the hours employed.

If the minimum pay were established on a weekly basis equitable adjustments

might be made with fairness to all.

We beg to call your attention to the testimony of Hon. Clay Williams before

the finance committee in regard to this proposal. Mr. Williams states that if

the National Recovery Administration were continued probably 10 percent of

industry which was "inefficient" would be eliminated.

In President Roosevelt's book, "Looking Forward", he quoted figures from a

survey of American industry which showed that two-thirds of industrv was con-

trolled by "600-and-odd" corporations, and the other third by 10,000,000 citizens.

Mr. Williams said that the '"inefficient" 10 percent that would be eliminated

were mostly small industries. It is therefore seen from his statement and data

quoted by Mr. Roosevelt, that probably this 10 percent of American industry is

really one-third of the smaller industries which are owned by one-third of

10,000,000, or three and a third million persons. Assuming that these owners

have an average of three dependents each, and that they employ an average of

four persons with two dependents each, it is not unreasonable to estimate that

there would be in round numbers 88,000,000 owners, employees, and dependents

in this 10 percent of industry.

Data in the possession of the code authority of the flour milling industry will

show that large units of industry employ only half so many men per barrel of

flour produced as the groups of small mills. If this situation applies in other

industries (and it is obvious that large industries employ more labor-saving ma-

chinery and the difference between milling and other industries is only one of

degree) it is possible if not probable that not more than half this number will

be absorbed by the large industries, which would mean that 19,000,000 additional

people would become wards of the Government.

*Â»Â«Thus the injustice to the owners of the small units is entirely of secondary con-

sideration. With the resources of the Government already strained to the utmost
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to care for the present unemployment the augmentation of relief rolls by this

huge number would inevitably result in a complete break-down of the publio

relief program. It cannot be too strongly emphasized that these owners and

employees are now assets to the Government but if this cruel, ruthless policy

should be continued and enforced it would mean that the large corporations not
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only lose the aid of these small enterprises in sharing tax burdens, but also they

will lose the tremendous purchasing power derived by their own efforts in crea-

tion of wealth, instead of, as will happen inevitably, their future purchasing

power will be limited to Government funds which will be derived from the revenues

of taxing large corporations.

We sincerely trust that you may agree with our views on this and that you

may find these proposals acceptable to you and that you will use your influence

for their adoption.

With respect and esteem.

Sincerely yours,

T. W. Vinson, Secretary.

Exhibit B. Bulletin American Millers Association

January 1935.

the code referendum

Do the millers of the country favor the code? Are the hours and wage provisions

satisfactory or a burden on the industry? Has the price situation improved under

the code? Has the code helped or hurt the small mill? Has the code and its

enforcement been fair and just to both the large and small mill? The code

budget for the first year was $244,722. Is the exaction of that amount from the

industry justified?

The above are questions which many millers are asking and which all of the

industry would wish to know. This information is vitally important at the

moment, because the present Congress may have something to say about the

National Recovery Administration and the codes. We believe the administra-

tion, the Congress, the officials of the Agricultural Adjustment Administration and

National Recovery Administration would welcome the facts with regard to these

matters.

The Independent American Millers Association has undertaken the task of

getting this information. It has no desire to destroy or hinder the code if it is

best for the industry and the greater numbers of those affected. It does not wish

to interfere with the enforcement of the code or add to the burdens of its enforce-

ment officers. It simply wants the facts and it wants to know whether or not the

milling industry approves and favors the code. If it is helpful to the small and

independent miller, all well and good, because he is the wheat farmer's best

friend. The success of the small mill is an economic necessity.

On the other hand, if the code was the will and wish of the large milling chain

organizations, and its enforcement controlled by them with the power to destroy

the small units of the industry, the time has come for someone to call a halt, and

to make a determined effort for its repeal. The consuming public of this country

is in no mood to condone a monopoly, even though such monopoly is made by the

enforcement of a code.

The results of this referendum with brief comment by numerous millers will

give a very clear insight of what the industry thinks of the code.

On January 1 we mailed the following letter with a post-card ballot to 3,750

mills, the North Western Miller's list, including all large and small mills in the

United States. The letter and ballot follow:

Dawson Springs, Kt., January 1, 1985.

Dear Miller Friend: The milling industry has now had a code in operation

for approximately 6 months. This should give the members of the industry

ample time to determine its net effect, whether for good or bad.

While the millers have had the opportunity to express themselves on certain

provisions of the code, they have not been permitted to express their views as to

whether or not it has been harmful or beneficial. Our officers believe that millers

are entitled to this privilege and that the administration would welcome an expres-

sion of opinion from the entire industry, and that the Independent American

Millers Association is rendering a distinct service to the millers in taking this

ballot. We are asking for a yes or no vote on the questions of whether or not
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North Carolina.â€”I am running a little 45-barrel mill and have done my best

to conform with regulations, but the code gives the mills who are chiseling the

United States out of tax a big advantage over the law-abiding mill. They are

allowed to do as they please with no investigation. If the Revenue Department

would send a man to investigate, it would be a big relief to the rest of us.
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Maryland.â€”It is utterly impossible for small mills to comply with this co-called

"Millers Code." There will be, in our opinion, a lot of small millers on the relief

gang if they are forced to pay such unreasonable wages for such limited hours.

We have labored hard to keep going. They come along and compel us to pay

not less than 40 cents per hour for not more than 42 hours per week for unskilled

workmen who are perfectly content to work for less to keep off relief. If we

were hoarding and making tremendous profits, it might be well founded. When

folks are forced to do the impossible, trouble is always sure to arise.

Pennsylvania.â€”We have sent our referendum card in and we voted no on both

questions. We feel very strongly that this entire code proposition is un-American

and very prejudicial to the interests of the smaller miller. As we view the matter

it is easy to set wages and assess and collect dues, but we have no assurance what-

soever that competition will be fair and that the prospect of increasing our profit

to take care of the increased cost will be forthcoming. As a matter of fact, we

doubt seriously if the "chiseler" as he is commonly called, can be thwarted by

this or any other method. We can say truthfully that in our 30 years' experience

we have never had as hard competition to meet as at the present time. Business

is simply a game, and we doubt seriously the advisability of the Government

getting into it to act as an umpire, and especially one feature of it, and letting

the other to the devices of some unprincipled member.

Oregon.â€”We are handing you card checked as you request. However, just

to answer as we have on this card doesn't mean that we don't see any good in

the codes. The writer believes there is good in setting a minimum wage scale

in the lower brackets in flour-mill work per hour. This would not hurt anyone

and would be a protection in the lower wage brackets for those who no doubt

need this protection and also that they receive overtime pay. The writer doesn't

believe there should be any restriction in any way in competition for business.

If you don't look out, the very large milling firms will have it all bottled up so no

one but them can operate.

SUMMARY OF RESULTS

The Independent American Millers Association gave every miller in the United

States its first opportunity to vote on the Wheat Flour Milling Code. A com-

plete analysis and discussion of .the results might cover a good sized volume, but

its chief points may be summed up as follows:

About 650 replies were received; some advised they were out of business, others

that they did not care to vote. However, 619 millers voted, one way of the other

and the vote was approximately 7 to 1 opposing the code now in effect, while 6

to 1 opposed the trade practice provision alone. The proportion of millers

voting from the standpoint of numbers was about the same percentage as voted

in the recent poll on consumers premiums and other specific phases of the code.

The vote on capacity was smaller, showing that the proportion of the voters in

this poll came from the smaller mills. However, the total vote cast represented

more than 100,000 barrels a day, or a sufficient amount of capacity to supply

one-third the domestic requirements of the United States. It is also interesting

to note that the percentage of the number of replies equaled the percentage of

replies in the Literary Digest straw votes on presidential candidates and pro-

hibition, which were later proved to be a remarkably accurate forecast of elec-

tions. It is also interesting to note that the vote was very representative geo-

graphically; votes being received from every State where milling was of any

importance, and the number of votes received from the different States were

roughly in proportion to the total number of mills. The votes from every State

showed a majority opposed to the code; while the opposition was more pronounced

in some States than others, the unanimity of opposition could not be confined to

any section. For instance, Kansas and Nebraska were about 3 to 1 opposed to

the code, while Oklahoma and Texas were 9 to 1. Maryland and Pennsylvania

cast 83 votes against to 4 for the code, or 20 to 1, while Virginia voted 57 to 8

and North Carolina 15 to 4 against it, while North Carolina's daughter State of

Tennessee voted 28 to 1 against the code. Out of 31 votes cast in the Rocky

Mountains and Pacific coast sections only 1 favored the code. While none of

the chain corporations voted the unassailable conclusion can be reached that the
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smaller millers of the United States are overwhelmingly opposed to the code now

in operation, both with respect to the code as a whole and the trade-practice pro-

visions in particular. This tremendous opposition is all the more surprising

because of the public hearing just a year ago where every size and section were

adequately represented only one group of seven or eight southwestern mills
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opposed the code on general principles. Therefore, it is fair to say that this

opposition to the code is a result of experience and not of prior prejudice. It is

true that many millers were opposed to codes on principle but were willing to

bow to the dictates of a majority in the hope that their fears as to its practical

operation might prove ill founded.

While we did not ask millers to explain their votes, many members of the indus-

try voluntarily did so. These letters together with an analysis of previous corre-

spondence and discussions may warrant us in expressing an opinion as to the rea-

sons for this opposition.

CODES REASONS FOR OPPOSITION

/. Codes in general

(a) The code principle has proved contrary to the American spirit.

(6) Conditions in the different units of an industry are so varied and complex

that there is no formula which is applicable to the industry as a whole.

(c) The objectives of the National Industrial Recovery Act to reduce unemploy-

ment and place industry on a profitable basis have utterly failed in both respects

according to most authoritative sources. There has been a regimentation of

industry without compensating benefits (if any) to either employers or employees.

The regimentation of industry through a trade association and regimentation of

labor through a central labor orgaization are repugnant to the rank and file of

labor and industry.

(d) The National Recovery Administration executives and those in immediate

charge of codes are composed of possibly well-meaning persons, but partly of men

who know little of business and partly of men so saturated with the large corpora-

tion's point of view that the small man hasn't a chance.

S. The Milling Code in Particular

(o) The members of the code authority are elected by an undemocratic method

which allowed one large holding company to outvote a thousand small millers.

This method of election was adopted after vigorous protest by our association.

While a slight concession was made, it was only a gesture.

(6) Four requests were made of the Government by a clear majority of the

milling industry which were opposed by a small number of large mills. Wash-

ington denied the wishes of the majority and bowed to the wishes of a powerful

minority with large capacity. These wereâ€”

1. Code authority elections under American principle of representative Govern-

ment.

2. Prohibition of consumers' premiums.

3. Machine-hours restriction.

4. A stop-loss provision.

Two of these rules may have been contrary to public interest and the Constitu-

tion, but, if so, why did the Government permit them in other codes?

(c) The annual cost of about one-fourth of a million dollars for the operation

of the code is opposed for two reasons:

1. The burden on the industry is not commensurate with its benefits, if any.

2. On principle as an outrageous example of violation of the Constitution which

delegates exclusively to Congress the rights to levy taxes. To all practical pur-

poses the code authority determined the burden for defraying the expenses of a

police service for the industry's own good (?) which the industry does not want.

It has been stated both publicly and privately in defense of this outrageous

taxation without representation that small millers don't know what is good for

them. The fact, however, cannot be denied that the survivors in the deplorable

mortality among flour millers indicates that many of these small millers have

managed to survive terrific competition for generations without help (?) from

Washington and Chicago, and would like a chance to do so again.

(d) The code permits appointees of a code authority composed chiefly of large

competitors of small mills to examine confidential records and to require the setting

up of elaborate accounting systems at prohibitive cost.
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(Â«) Its labor provisions discriminate against small enterprises which are, per

unit, the largest employers of labor.

The vote, we believe, fairly reflects the basis of opposition to the code by small

millers. Our association earnestly requested a square deal and no preferred

treatment for small millers, but this was denied, despite approval of our claims
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by the industry as shown in the poll conducted by Congressman Crowe. We

must, therefore, reluctantly conclude that the best the small millers can hope to

get is the worst of it, and relief can only be had by its termination, or at least to

make compliance with codes voluntary.

Letter and Statement Submitted by the Automobile Manufacturers

Association, Detroit, Mich.

Automobile Manufacturers Association,

Formerly National Automobile Chamber of Commerce,

Detroit, Mich., April 17, 1935.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

Senate Office Building, Washington, D. C.

My Dear Senator: Knowing your desire to bring hearings on the National

Industrial Recovery Act to an early close, the board of directors of the Automo-

bile Manufacturers Association have decided not to ask for time for a presentation

of their views before the committee, but, instead, respectfully request that their

brief on this important subject be considered by the committee and made a part

of its records.

Summarized, our position is as follows:

1. We feel strongly that the present provisions dealing with hours should be

retained without change. Further rigidity such as that proposed in the new bill

(S. 2445) would impose burdens that could not be met without substantial

increases in the cost of our product at the expense of the consumer. We are

already paying the highest hourly wage we have ever paid. Further reductions

would definitely limit earnings of the employee to less than an adequate annual

wage.

2. Section 7 (a) should be strengthened by a clause which would prevent

coercion from any source and safeguard a man's right to employment regardless

of his membership or nonmembership in any organization.

3. In general, the basis for any continuance of the act should be a modification

and simplification of the existing act rather than the injection of new conditions

which would destroy the very foundations of the recovery program in our

judgment.

'Our position in detail is set forth in the brief. I am, sir,

Respectfully,

Alfred Reeves, Vice President.

Statement of the Automobile Manufacturers Association

The Code of Fair Competition for the Automobile Manufacturing Industry

was one of the first to be approved by the President under the National Industrial

Recovery Art. Although this industry had no problems of unfair competition

which it desired to control through a code, and wages and working conditions

were generally among the best in any important industry, it expressed its desire

to cooperate in the President's recovery program by submitting a code. This

code was limited to labor provisions only and contained no price-fixing or trade-

practice provisions of any kind. By this action this industry gave evidence not

only of its desire to cooperate with the President's program but at a critical period

to register its support of the principle of adequate wages, reasonable hours, and

good working conditions for labor.

The members of this association now feel very strongly, however, that any

extension of the National Industrial Recovery Act should be in a simplified form,

which will not provide new bases of controversy or complicate the problem of

business recovery by further uncertainties and which will also maintain the present

arrangements to which this industry has adjusted its operations.

This industry believes that any extension of the law in modified form should

provide a guaranty of collective bargaining with assurance of complete freedom

of choice of representation, eliminating, interference or coercion by employers,

labor organizations, or others; should continue the present provision for a basic
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minimum wage and the present provision for maximum hours, which permits

averaging over a period sufficient to guarantee that flexibility in operation which

is essential to seasonal industries. It is likewise essential that the law continue

to recognize the necessity that an employer have the right to employ and dis-

charge employees on the basis of merit without regard to membership or non-
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membership in any organization.

S. 2445 and H. R. 7121 depart in so many particulars from the principles above

stated, that the industry feels obliged to oppose their passage for the reasons,

among others, stated below.

I. GENERAL PROVISIONS

A. Section 3 (c), records, reports, and examination thereof; amendment, cancelation,

and withdrawal of codes.â€”This section provides that "the President may, as a

condition of his approval of any such code, impose such conditions (including re-

requirements for the making of reports and the keeping of books and records and

the examination thereof) for the protection of consumers, competitors, employ-

ees, and others, and in furtherance of the public interest, and may provide for

such exceptions to, exemptions from, and amendments of the provisions of any

such code as the President, upon a finding of fact, deems necessary to effectuate

the policy of Congress in accordance with the standards of this title."

The first part of this section may very well end all right of privacy of the

business man. The innermost secrets of his business will be subject to report or

investigation by Government agents at will.

The provision relating to amendment of codes when taken with the following

provisions of section 10 (c), "'The President may, from time to time, cancel or

modify any order, approval, rule, or regulation issued under this title", make all

codes in effect unilateral agreements. They are in the nature of contracts with

the Government. In effect, these provisions give one party to the agreement the

right to amend, modify, or cancel it at any time. If, in fact, some flexibility in

control is required by the administration, it should be balanced by an equal

right to withdraw a code at any time by an industry both without penalty, or

even the thrent of an imposed code contained in section 3 (c).

B. Section 7 (a), labor rights.â€”Section 7 (a) is the same as in the present law

with one significant change of language. The present law provides that every

corle, agreement, or license shall contain "the following conditions". The new

bill would require every code or agreement to contain "the following statement of

rights of employees, which arc hereby declared and affirmed." The purpose of

this change is clear. The merit clause in the Automobile Manufacturing Code,

in essence, was a statement of the right of emplo3-ers to employ, promote, and

discharge on the basis of merit. This change in section 7 (a) would emphasize

that that section is to deal with the rights of employees only and would give the

National Recovery Administration or its successor a definite ground on which to

refuse to approve inclusion of a merit clause in any code.

This change in language serves also to aggravate the inadequacy of section 7 (a)

as a declaration of labor's rights. It provides that "Employees shall have the

right to organize and bargain collectively through representatives of their own

choosing, and shall be free from the interference, restraint, or coercion of employ-

ers of labor, or their agents, in the designation of such representatives or in self-

organization as in other concerted activities for the purpose of collective bargain-

ing or other mutual aid or protection", and "no employee and no one seeking

employment shall be required as a condition of employment to join any company

union or to refrain from joining, organizing or assisting a labor organization of

his own choosing."

The history of this section in the original act, is familiar to all. Because of its

one-sided, prounion bias, instead of affirming the status quo of labor relations, it

was construed by labor agitators as a mandate to take advantage of the country's

emergency, and by misinterpreting its meaning to workers, to force unionization

upon unwilling workers and their employers.

This failure to hold the balance even in the original act has been the cause of

most of the difficulties under the National Recovery Administration. Business

men who were willing and anxious to cooperate with the President for recovery

have, in many instances, confronted the threat of unionization of their businesses

as the price of cooperation.

This error in the original act should not be repeated. Tliis declaration of labor's

rights should be made complete by amendment to forbid coercion of employees

from any source. During the past 2 years coercion and intimidation of workers
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in a great variety of forms has been constantly practiced by professional union

organizers.

Furthermore, it is a fundamental American principle that a man's right to work

should not depend upon his membership or nonmembership in any organization.

It is wrong to require as a condition of employment that a man be required to
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join any labor organization, and pay tribute to its professional exploiters as the

price of a job and a living for his wife and family. This section should be amended

accordingly, to restore the fairness which was destroyed by amendment of the

section as originally drafted in the course of passage by Congress of the original

act under pressure of a great emergency and at the instigation of the American

Federation of Labor.

C. Section 10 (6), legalization of boycotts.â€”Under this section, the President

would be specifically authorized to provide for the use of insignia and labels and

to require that departments and agencies of the United States purchased from

persons complying with codes and agreements. He would, furthermore, be

authorized to so regulate the distribution, use, and display of such insignia and labels

that purchasers and consumers of goods and services "may be assisted in

supporting the standards of fair competition provided for in this title."

The purpose of this section is to legalize the hitherto extralegal boycott by

consumers and the government of those who for one reason or another found

themselves without a code, or in conflict with the National Recovery Adminis-

tration. No feature of the conduct of the National Recovery Administration has

been more widely or justly criticized. On the one hand, it amounted to coercion

of business to participate in what was loudly proclimed to be a " voluntary partner-

ship ", and on the other to " a sentence of economic death " without trial. Boycotts

have long been abhorrent to the law, as they are to the instinctive American sense

of justice. The law provides a wide variety of penalites for those who violate it.

There is no need to place in the hands of those who will administer it a power so

great and so inconsistent with all American tradition.

D. Section 10 (c), "President's power to cancel at will."â€”(See comment under

sec. 3 (c), pp. 2-3.)

E. Section 12 (6), Penalties.â€”In addition to the possibility of a Government

encouraged boycott by the public, and exclusion from participation in Govern-

ment business, violators are subject to conviction and fine as misdemeanants.

Also by the provisions of section 12 (a) it is made the duty of the United States

district attorneys to institute proceedings in equity to prevent and restrain

violations of any code or agreement and by section 12 (f) the provisions, including

penalties of sections 9 and 10 of the Federal Trade Commission Act are made

available to any agency utilized in the administration of the law. Certainly

the desirability of this "partnership" may be questioned in view of the number

and variety of penalties invited by those who may venture to enter into it.

The provision of section 12 (f) conferring upon any agency utilized by the

President under section 2 (a) the broad powers conferred in sections 9 and 10

of the Federal Trade Commission Act, would have the effect of giving to an un-

numbered group of minor Government officials of varying talents and capacities,

powers of very broad scope, susceptible of great abuse.

The very novel provisions of section 12 (b) giving any such agency power to

compromise any penalty of payment of a sum not in excess of an amount to be

determined, and the entry of a consent decree, is subject to the same criticism.

F. Section 12 (c), (d), and (e), "Complaints by employees and their representa-

tives."â€”This section provides that whenever after due notice and opportunity

to be heard, any agency of the National Recovery Administration shall find,

upon complaint of an employee or his representative that there has been a viola-

tion of any code provision as to minimum wages or maximum hours, it shall

determine the facts and the amount of damage suffered by the employee, and

make an order incorporating the findings, fixing damages and directing payment.

If the alleged violator does not comply with this order, the complainant may

sue within 6 months, the findings of the agency to be prima facie evidence, and

the petitioner to be absolved of liability for costs. Damages in any case shall be

not less than amount (to be inserted in the bill later), and the peti-

tioner shall be allowed a reasonable attorney fee as part of the costs of suit if he

finally prevails.

The inducement which these sections offer to dissatisfied employees, union

business agents, and shyster lawyers to promote complaints on the chance of

profit, is readily apparent. If enacted, they will result in a constant flood of

complaints and litigation.
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II. AS TO IMPOSED CODES

The provisions of the pending bill concerning "limited" codes, which may be

imposed by the President, are important not merely as terms which may be so

imposed in a limited number of cases, but also as they may act as a guide to

administrators as to the viewpoint of Congress, and govern their determination
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of the provisions of codes voluntarily submitted.

(1) Section 3 (d) D.â€”Provides that the President may impose "such provisions

as he finds necessary to prevent unfair or oppressive conditions of employment."

The indefiniteness of this provision is such that the agents of the Recovery

Administration could impose virtually any conditions they might see fit. Under

such provisions, men lacking knowledge of a given industry, could very well

impose conditions, through ignorance or in a punitive spirit, upon an industry

which they conceived to be recalcitrant, which would in fact be a sentence of

"economic death."

(2) Section 3 (d) E.â€”-Permits the Administrator to require such information to

be furnished, and books and records to be kept, and such examinations tnereof

to be made as are necessary, etc. (See comment under sec. 3 (c), pp. 2-3.)

(3) Section 3 (d) E.â€”Also provides that "the maximum hours provided for in

any code shall not be less than hours, nor more than hours per

week (to be inserted in the bill later), except that when it is found necessary,

overtime work in excess of the prescribed maximum, to be paid for at the rate of

time and one-half, may be provided for in such code."

This industry finds itself handicapped in developing its views on this section

by the unusual fact that the number of hours which it is suggested that the Presi-

dent may impose upon an industry is not stated in the bill. In view of its impor-

tance to this and other industries subject to a fluctuating demand for their prod-

ucts, thereby necessitating flexibility in operating conditions, it is regrettable

that more exact information is not available as to the limitation on weekly hours

which it is contemplated that the President may impose.

In any event, it appears that this section leaves to be determined by the Con-

gress, within limits, the total weekly hours which may be imposed by the President

and presumably, while not required, will guide the administrators in approval of

such provisions in voluntary codes.

It is doubtful if Congress can define such limits successfully for the wide variety

of industries which make up our economic system. Certainly to accommodate

such differences, a very wide latitude must be allowed.

Any rigid limitation of working hours would have disastrous effects upon the

automobile industry, and all other industries subject to fluctuating demand.

This industry is subject to a wide fluctuation in demand for its product. Sales

are concentrated largely in the spring months.

Because the product is not susceptible to storage, production must be keyed

closely to demand. While the industry, in cooperation with the President, has

recently adopted the plan of announcing new models in the fall to stimulate de-

mand at that time, and thereby lessen the spring peak and otherwise seeks to stabi-

lize employment, it will in the nature of things continue to suffer from seasonal

peaks of demand and production.

Producers have met this problem in different ways at different times. On the

one hand, it has been recognized that there is a limit to the number of hours that

an employee should work in any one week. On the other hand, there is a limit

beyond which it is inadvisable from a social standpoint, and inefficient from an

operating standpoint, to add temporary workmen to the pay rolls for short dura-

tion during peak periods.

From the social standpoint, it must be borne in mind that a large proportion of

the automobile manufacturing industry is located in communities affording rela-

tively few opportunities for employment other than those provided by the auto-

mobile and allied industries and by business primarily dependent upon them.

Since the typical automobile producer is situated in such a community, the employ-

ment during a short period of a large number of temporary workmen would place

an excessive drain upon the relief resources of that community during the months

when they were out of work.

It also causes difficulties by creating temporary shortages of certain classes of

highly skilled labor upon whose output the steady employment of the mass of

production workers is dependent.

Any rigid limitation of hours will impose excessive costs upon the consumer

without commensurate benefit, and will create excessive social burdens upon auto-

mobile communities.
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It will aggravate greatly irregularity of employment in the automobile industry

by requiring the addition of a larger number of workers who could be employed for

only a few months in each year. This would increase the fluctuation between the

lowest and highest number of employed during the year.

Our experience under the present code has demonstrated this. In 1934 the
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industry operated under a code restriction to an annual average of 40 hours per

week with a provision permitting up to 48 hours during peak periods. Despite

this limited flexibility, the variation in employment between the lowest and high-

est months was the greatest in the past 6 years, exceeding even the year 1929

when the collapse of the boom caused a rapid decline in the late months of the year.

The high and low points of employment in each year, and the spread between them

were as follows in terms of percentage of the average number of employees as 100:

1929

1930

1931

1932

1933

1934

120

88

120

83

112

83

131

74

117

78

135

69

55

87

29

57

39

66

If the code had provided a maximum of 40 hours with no elastic provision the

number of temporary employees hired for the peak requirements would have

been considerably greater.

The effect of this provision upon the worker must be given serious consideration.

For example, although the Automobile Manufacturing Code permits weekly

hours to be averaged over the year with the requirement of an annual average of

40 hours per week, but permitting 48 hours in any one week, nevertheless in its

first year of operation under the code, its employees averaged only 32 hours work

per week for the year.

It is perfectly clear, therefore, that under any requirement that an industry

do not exceed a fixed number of hours per week, employees will actually secure an

average work week much below that figure. For example, a requirement that no

employee in this industry be permitted to work more than 40 hours per week

would result in an average of about 30 hours or less for each employee. This is

another way of saying that if employees cannot expand their hours when work is

available, they cannot make up for time lost due to absences, interruptions of

production, and seasonal declines in activity. A further result is that employees

are prevented from earning a total annual income sufficient to maintain a satis-

factory standard of living in spite of high hourly earnings received while working.

This industry has been a leader in the study of regularization of employment for

the maintenance of higher annual earnings in an industry subject to wide fluc-

tuation in demand for its product. It has taken many progressive steps to that

end. As a result of its studies of the subject, it is convinced that the only fea-

sible way to limit hours of employment is on the basis of an annual average rather

than a rigid weekly limit. Thus a fixed limit of 40 hours per week in the auto-

mobile industry would be disastrous to industry, worker, and consumer, while 40

hours per week averaged over the year allows necessary flexibility to the

industry, permits the workers to earn an adequate annual wage, avoids the

social burdens created by the addition of large numbers of temporary employees,

and avoids burdening the consumer with unjustified costs.

Section S (rf) E.â€”Also provides that the maximum number of hours per week

imposed may be exceeded, where the code so provides, by paying one and one-

half times the regular wage rate for all time over the fixed maximum. While this

2720 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

years, has been based entirely upon the policy of the lowering of the cost of the

product. Experience of the industry clearly shows that even very slight increases

in cost and price result in lowered sales and consequently in employment. The

automobile industry's life depends upon flexibility in working hours without

penalties.

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:43 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Section 3 (e) provides that "the minimum wages so provided may be differ-

entiated according to experience and skill of employees, etc."

This provision clearly permits classified minimum wages. It cannot be jus-

tified on the ground which supported a basic minimum wage, namely, that social

considerations justified putting a floor under wages to prevent unfair competi-

tion by sweating underpaid labor. It is a concession to the American Federation

of Labor, which has demanded from the beginning that National Recovery Ad-

ministration impose its arbitrary union wage scale upon all industry, regardless

of economic considerations and whether an industry could stand it or the consumer

afford it. It needs little imagination to picture the tug-of-war that will result on

every code before the classified minimum wage scale for that industry is deter-

mined. It will make this scale the subject of political instead of economic con-

siderations, the result of compromise rather than practical determination. It

is inconceivable that any individual or group in the National Recovery Adminis-

tration organization can determine soundly a classified wage scale for any one of

the vast number of industries to be codified. The wisdom and the propriety of

any governmental agency attempting such a task is seriously questioned.

The conclusion is inescapable, therefore, that S. 2445 constitutes proposed legis-

lation of a far-reaching and drastic character which departs almost as far in many

respects from the original National Industrial Recovery Act as it does from

traditional American principles. It thrusts upon the Government new and ex-

tensive responsibilities amounting virtually to dictatorship over all business

activities. The Automobile Manufactirers Association earnestly opposes its

passage.

Respectfully submitted.

Automobile Manufacturers Association*.

Letter prom the Black Manufacturing Co., Pennsburg, Pa.

The Black Manufacturing Co.,

Pennsburg, Pa., April 5, 19SS.

The Senate Finance Committee,

Washington, D. C.

Gentlemen: We have been requested by the code authorities of the Ladies'

Hand Bag Industry, stating that we are satisfied with the National Recovery

Administration and everything that goes with the codes, but we think different.

We are not satisfied with no National Recovery Administration, and we are not

satisfied with the code. To our estimation the code is the biggest racket since

prohibition, and the sooner we do away with this code business, the sooner the

salvation will come and more reemployment.

Our reason for saying that is this: Before this code went into effect we employed

about 40 people, today we only employ about 20, because of the code restrictions

setting forth that we must pay so much and not less. We had elderly women

working in our factory that could not possibly come up to the minimum wage;

because of their age we had to let them go. Some of them pleaded with us that

they must earn something to sustain life, and that they have no other means of

making a living. But the laws of the code authorities forebade to employ anyone

without paying them the minimum wage.

The small towns are very hard hit because of these restrictions. It is a

known fact that the people in big cities are more efficient and more capable of

producing larger quantities. But in order to put the little fellow out in the small

town, a few men in our industry got together without consulting the majority of

the manufacturers who are out of the city of New York and made up the code and,

of course, we have to abide by the rules of the code.

We are enclosing you a letter and a sample copy from the code authorities,

urging us to write to you, stating that we are satisfied with the code and that the

code is fine.

Do you know why, gentlemen; because they want to keep their big jobs and

live on the fat of the land.
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We wish to go on record that we are protesting against this outrageous racket,

and, to our estimation, the sooner you do away with this code business, the more

people will be employed.

Very truly yours,

The Black Manufacturing Co.
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Handbag Institute of America, Inc.,

New York, March 22, 1985.

Gentlemen: We enclose copies of a few letters that have been written by

members of the industry. You may pattern your letter after these, but avoid

using the same verbiage, if possible. Write them with a punch.

Very truly yours,

Handbag Institute of America, Inc.,

Sol Mutterperl, Chairman.

Mr. Mutterperl is the Code Administrator.

(Enclosure to above letter of Mar. 22, 1935)

Your Letterhead

Date .

Dear Senator:

I have been a manufacturer of handbags for years. My factory is located

at . I employ workers to whom I am paying considerably more

than the code wages.

The Code for the Ladies' Handbag Industry, under which I operate, has done

excellent work for the National Recovery Administration and for the entire

handbag industry. It has lifted the basis of competition in our industry away

from the exploitation of labor. It has lessened destructive competition in the

industry. It has helped the industry to show a profit for the first time in 4 years,

and at a time when twice the number of manufacturers are competing for one-half

the normal volume of business. National Recovery Administration must

continue if we would prevent a return of our industry to conditions even more

serious than those of the early part of the year 1933. If labor provisions will be

retained, either in codes or through special legislation, industry must have com-

pensating benefits in the way of fair trade practices.

I urge that you do everything possible to grant the President's request to

continue National Recovery Administration for two years more. I urge this

also in behalf of my workers who see in National Recovery Administration

only hope for the future.

Sincerely yours,

(Signed)

(Authorized Signature)

Firm name

(Enclosure to above letter of Mar. 22, 1935)

Your Letterhead

Date

Dear Senator :May we urge your favorable consideration of legisla-

tion the object of which would be to continue the National Industrial Recovery

Act.

For all the faults which National Recovery Administration undoubtedly has,

and despite the great difficulties and weaknesses of its enforcement, it is certainly

better than the chaotic conditions, particularly with regard to minimum wages,

maximum hours, and business practices, which existed prior to its enactment.

Prior to the enactment of the National Recovery Administration, Massachu-

setts' minimum wage laws and maximum hour laws, so far as our own industry

was concerned, were more often ignored than observed. The $8 minimum for

a 48-hour work week established for learners as a minimum wage decree for our

industry was a high wage. There were inumerable instances where wages were
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as low as $3 per week. Firms which tried to maintain decent wage levels found

themselves unable to afford employment to their workers, because they could

not meet the competition of manufacturers who had no scruples regarding decent

standards.

While the National Recovery Administration has not completely cured the
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situation, it has improved it infinitely, and it would be unthinkable if, having

made these advances, we should return to the barbaric and chaotic conditions

which existed prior to 1933.

Very truly yours,

Firm name

(Signed)

Authorized signature

Letters Received from the Blanke-Baer Extract and Preserving Co.,

St. Louis, Mo.

Blanke-Baer Extract & Preserving Co.,

St. Louis, Mo., March 5, 1985.

Mr. Felton M. Johnston,

Clerk Finance Committee, United States Senate,

Washington, D. C.

Dear Sir: We understand that the Finance Committee of the United States

Senate will in the near future consider legislation providing for extension of the

National Recovery Administration as recommended by President Roosevelt.

In this connection we are heartily in favor of the following provisions of the

codes under which we operate:

(1) Maximum working hours.

(2) Minimum wage schedule.

(3) Old-age pension, provided that the cost is equitably distributed among the

employer, the employee, and the public.

(4) Prohibition of child labor.

(5) Unemployment Insurance on the English plan.

(6) Standards and definitions for food products so as to maintain high stand-

ards, and the enforcement of these standards as outlined in the codes and the

Pure Food and Drug Act of June 30, 1906, and amendments thereto. We are

also in favor of placing in the hands of the individual States the enforcement of

these standards in all instances where interstate commerce is not involved.

Furthermore, we believe the industry should cooperate with city governments

in adopting and enforcing ordinances and rules covering sanitation and other

health precautions in food factories.

(7) Enactment of State Laws on maximum working hours, minimum wage

schedules, etc.

All of these provisions are enforcible because they are in keeping with the

human and social requirements of our present age, and therefore have the support

of public opinion.

On the other hand, we are absolutely opposed to open price filing, and to any

attempt to establish minimum cost prices below which the product of the industry

may not be sold. The enforcement and proper regulation of these provisions

is practically impossible becauseâ€”

(1) The buying public are not in sympathy with price fixing of any sort since

they naturally want to exercise their inalienable right of buying as cheaply as

possible in the competitive market.

(2) Price fixing performs no service to society and hinders rather than helps

the proper functioning of our economic system.

(3) It practically compels those manufacturers who cannot obtain the estab-

lished prices to resort to deceit, trickery, and lawlessness in securing orders at

lower prices.

(4) Like prohibition, it is unenforcible so long as even a considerable minority

are not in sympathy with the regulations.

(5) It is doubtful if the National Recovery Administration could compel

compliance from those small manufacturers who sell their products locally, and

therefore are not doing an interstate business. For instance, we understand there

are about 300 preserve manufacturers in the United States at present, and of

these possibly two-thirds are operating entirely in a single State.
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This last is vividly demonstrated by an incident which happened right here in

St. Louis recently in connection with one of the other codes. The code authority

attempted to bring pressure to bear on a small manufacturer to raise his prices

to those which had been established by the code authority as the minimum

cost prices for the products of that industry. The manufacturer simply explained
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that he was not doing an interstate business and therefore was not subject to

Federal jurisdiction. The code authority was checkmated.

The National Recovery Administration expires in June and it is very doubtful

if new legislation can permit open price filing and establish minimum cost prices

below which the product of the industry may not be sold, against the protests of

the consumer.

Therefore, if conditions become unbearable, large manufactuiers could establish

small plants in each of the 48 States, placing themselves also outside of Federal

jurisdiction; and the beneficial effects of the codes would then be completely lost.

Of course, as you doubtless know, under many of the codes sponsoring open

price filing deceit is already being practiced. Some of the most common methods

are as follows:

(1) The verbal agreement is made between the manufacturer and the wholesale

grocer, for instance, that while a shipment will be billed at the published prices

of the manufacturer, the jobber will pay for it on the basis of a lower price.

(2) Spoilage allowances are made by the manufacturer in such a way as to give

the jobber a rebate or discount.

(3) Advertising allowances are used to cover price concessions. This particular

abuse has existed for years.

Of course, established minimum prices or minimum costs necessitate a uniform

and reliable cost system; but in this connection it is practically impossible, in our

opinion, to establish one which would apply equitably to all manufacturers. If

the manufacturer has an opportunity of buying some-raw material at a very low

cost to him, he can hardly be compelled to base his cost on the higher prices which

his competitors have to pay for their raw materials. Furthermore, if a manu-

facturer is overstocked with certain raw materials, it is practically impossible to

prevent him from reducing his stock by selling the products at a temporary low

price, and some of the codes do permit this.

Possibly these particular provisions could be enforced by a dictatorship, or by

socialism, but these we do not have today and we doubt if the American people

will ever be ready for either of this type of government. We hope not.

We also protest against excessive assessments levied to maintain the code

authorities. We do not believe tbey have any means of enforcing collection of

these assessments and we have paid our assessments under protest, pending filing

a claim against the respective code authorities, both as members of the code

authorities and as individuals. For example, we are enclosing copy of the expenses

of the Mayonnaise Institute in connection with maintaining the Mayonnaise

Code Authority.

We further protest against certain features of the codes giving the majority

of vote to 2 or 3 large manufacturersâ€”particularly do we refer to the Mayonnaise

Code, from which we quote the following:

"Article VI. Administration

"a. organization and constitution of code authority

"Section 1. There shall forthwith be constituted a code authority for the

mayonnaise industry to consist of seven (7) members, which is hereby designated

as the agency for the administration of this code. All members of the mayon-

naise industry who shall have qualified to participate in the selection of the

members of the code authority in accordance with section 7 of this article 6hall

have the right to vote for the members of the said code authority. Four of

the members of the code authority shall be elected by and shall be representative

of those members of the industry whose individual gross annual sales of products

of the mayonnaise industry are less than $3,000,000. Each of such members

of the industry shall have one vote for each of such four members of the code

authority to be elected, and such voting may be cumulative. The other three

members of said code authority shall be elected by and shall be representative

of those members of the industry whose individual gross annual sales of products

of the mayonnaise industry are $3,000,000 or more. Each such member of the

industry shall have one vote for each of such three members of the code authority

to be elected, and such voting may be cumulative. Of the votes cast by those

2724 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

members of the industry whose individual gross annual sales are under $3,000,000,

the four persons receiving the greatest number of such votes shall immediately

become members of said code authority, and of the votes cast by those members

of the industry whose individual gross annual sales are over $3,000,000, the

three persons receiving the greatest number of such votes shall immediately
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become members of the code authority, etc."

We sincerely hope therefore that in arranging legislation that you willâ€”

1. Eliminate price filing.

2. Make the contributions to the code authority voluntary by the members

of the industry.

3. Make the operations of the codes purely democratic by allowing each

firm belonging to a code to vote, irrespective of size.

We respectfully commend the above to your attention, and believe us,

Yours very truly,

Blanke-Baer Extract & Preserving Co.

Annual budgeted expenses of the code authority for the mayonnaise industry

Executive salary --- -- $ 12, 000

Executive traveling expenses in nnn

Assistants to managing agent 1[}> "UO

Traveling expenses for assistants Â«j, UUU

Secretary to managing agent A WW

Bookkeeper b

Stenographers J Â«*{

Telephone and telegrams *> jf""

Printing and stationery 'inn

Postage -- â„¢"

General office expenses "J"*

Rent Â£7b

Code authority expense Â°>

Code election expense

Legal fees \- ggg

Legal expense - ?<vÂ«

Mimeographing and multigraphing Â«- VJc"

Divisional committees expense "> jjjrr

Product standards and analysis *Â»y"

Reserve 7> blu

Total 75, 000

(Please note salaries in this budget.)

Blanke-Baer Extract & Preserving Co.,

St. Louis, Mo., April 2, 1985.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

Senate Office Building, Washington. D. C.

Dear Senator: We enclose copy of a letter we are addressing to the Hon.

Weld M. Stevens, Deputy Administrator, National Recovery Administration, in

connection with application of the code authority for the mayonnaise industry

for approval of budget and basis of contribution covering expenses in adminis-

tering the mayonnaise code for a period from April 10, 1935 to October 10, 1935.

We would appreciate anything you and your committee may do towards stopping

the approval of this and any other budget for a period past the period of the

present National Industrial Recovery Act.

We particularly oppose, as stated in your letter to Hon. Weld M. Stevens, to

contributing to any codes which provide for price filing, and we are surprised to

note that the Natiuual Recovery Administration is even entertaining applications

for budget expenses extending past the period of the present National Industrial

Recovery Act.

We would appreciate your carefully reading the attached letter, which gives

more in detail the reason for our protest anainst the proposed budget.

Thanking you for your efforts in our behalf, we remain,

Yours very respectfully,

Miller Winston, Secretary.
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Blanke-Baer Extbact & Preserving Co.,

St. Louis, Mo., April 2, 1985.

Hon. Weld M. Stevens,

Deputy Administrator National Recovery Administration,

Washington, D. C.
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Dear Sir: We are in receipt of Administrative Order No. 349-27, entitled,

"Notice of Opportunity to be Heard" in connection with application of the Code

Authority for the Mayonnaise Industry for approval of budget and basis of

contribution covering expenses in administering the mayonnaise code for a period

from April 10, 1935, to October 10, 1935; said notice reading in part as follows:

"The total amount of the budget for the period from April 10, 1935, to June 16,

1935, is $13,522.26. The basis of contribution is at the rate of one-sixth of the

annual rate of assessment listed below:

Basis of assessments

Annual

Dollar sales year ended Dec. 31, 1934: atuumnt

Under $500 â€” - fj>

Between $500 and $5,000 - W

Between $5,000 and $15,000 20

Between $15,000 and $25,000 - 40

Between $25,000 and $50,000.- - 80

Between $50,000 and $100,000 175

Between $100,000 and $200,000 - -- 350

Between $200,000 and $400,000 - 700

Between $400,000 and $700,000 1, 000

Between $700,000 and $1,500,000 --- -- 2, 000

Between $1,500,000 and $4,000,000 8, 000

Over $4,000,000 - - 12,000

The contribution on the above basis is due and payable upon receipt of a notice

of contributions due, which will be mailed to members of the industry by the

code authority as soon as practicable after the budget is approved.

The total amount of the budget for the period from June 17, 1935, to October

10, 1935, is $23,977.74. The basis of contribution is at the rate of one-third of

the annual rate of assessment hereinabove set forth and is due and payable upon

receipt of a notice of contribution due, which will be mailed to members of the

industry by the code authority as soon as practicable after the approval of the

budget.

We strongly protest against the approval of this or any budgets for adminis-

tration of codes until Congress has acted regarding extending the National In-

dustrial .Recovery Act, and we are particularly opposed to contributing to any

code or codes requiring price filingâ€”which is required under the Mayonnaise Code.

The elimination of the price filing proviso of the Mayonnaise Code (if the

National Industrial Recovery Act is extended past June 1935) should reduce the

expense of administering the code, in our opinion, 50 percent, so would it not seem

advisable to wait until Congress reaches a decision regarding price filing and

regarding the extension of the National Industrial Recovery Act before approving

any further code budgets?

We also protest against any such assessment as this, which is particularly

unfair to those companies whose sale of mayonnaise and salad dressing products

is only a small part of their total volume. Since our sales of mayonnaise-salad

dressing products represent probably not more than 17 percent of our total busi-

ness, and the proposed assessment for out dues on the basis proposed in applica-

tion for approval of new budget from April 10, 1935, to October 10, 1935, c>y the

code authority for the Mayonnaise Industry would amount to perhaps one-fifth

of 1 percent of our sales of these products, this would obviously work a hardship

on us. If we were so assessed by each association under whose code we are operat-

ing, it would mean that we would have to pay one-fifth of 1 percent of our entire

sales for dues. The capital stock tax of one-tenth of 1 percent is generally con-

sidered unreasonably high, and one-fifth or one-tenth of 1 percent of our sales

of any item in our business would surely be unequitable and unjust.

There aie a number of concerns in the United States whose business is confined

exclusively to the manufacture of mayonnaise, salad dressing, sandwich spread,

French dressing, and similar products, and it would seem their contributions based

on their sales should almost be ample for the Mayonnaise Code budget.

To us it would seem that one-twentieth of 1 percent should be assessed against

those manufacturers where the mayonnaise line forms the major portion of their

2726 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

business, and the top limit for those manufacturers where mayonnaise is not the

major portion of their business should not be more than $100 per year.

Would it not seem advisable to you that this budget be reduced to one-third,

and particularly since the office of the peanut butter industry and the mayonnaise

industry are in the same offices, and the agent of these Code Authorities the same
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person? Would it not also seem advisable for you to investigate to ascertain if

any minor positions of both Codes are held by the same persons?

We sincerely believe that the President's original proclamation of April 14,

1934, and Administrative order, from which we quote section 3 as follows:

"Provided, however, That no member of any trade or industry shall be deemed

in violation of a code for failure to contribute to the expense of administration

of the code for any trade or industry other than for that trade or industry which

embraced his principal line of business, subject to such exception as the National

Recovery Administration may provide."

should be a guide in this matter. The entire theory of the President's procla-

mation has been nullified by too many "exceptions". We are being assessed

and required to contribute to other Codes governing products, the sales of

which products comprise less than 4 percent of our business.

We should appreciate hearing from you in reply to this letter, and thanking

you for your courtesy in the matter, we remain,

Yours very respectfully,

Blanke-Baer Extract & Preserving Co.

Letter from M. M. Brohabd, The Brohard-Rainer Shirt Corporation,

Cincinnati, Ohio

The Brohard-Rainer Shirt Corporation,

Cincinnati, Ohio, April 11, 1935.

Hon. Senator Pat Harrison,

Chairman Investigating Committee, National Recovery Administration,

Washington, D. C.

Dear Senator: You've probably read in the papers about the "cry babies",

and small business man who has been complaining bitterly for definite action of

relief from the burden of the codes, but nothing has been done to alleviate this

unfortunate condition.

Referring to your letter of March 22, I wish to explain that I received a tele-

gram from Mr. Felton M. Johnston, clerk of the Senate Finance Committee, and

was forced to wire him as follows:

"Retel. Sorry physically unable appear. Suggest committee discuss monopo-

listic tendency section B article 3 Cotton Garment Code against small manufac-

turers which creates hardships. Not one single solitary reason has been given

by officials why $35 week was specified except it took care of key positions of large

concerns. This article should be eliminated from all codes and give small concern

square deal. Refer to Senator Nye requesting him to ask Mayor Johnson merits

of article. Executives of small concerns just as important for protection and

promotion of their business as executives of big shots. Letter follows."

However, in view of my physical inability to testify before your committee,

I am taking the liberty of asking you to read this letter to your committee, which

is written in behalf of the small manufacturer, and request them to discuss the

monopolistic tendency of section B, article 3, of the Cotton Garment Code, which

reads as follows: "Secretaries, factory department heads, and executives earning

more than $35 per week are exempted from this provision." That plays "hob

with the small concerns. Rather lop-sided, indeed.

If that provision is not 100 percent monopolistic, we will give a check for $500

to the Warm Springs Foundation. Furthermore, the writer challenges any

official of the Cotton Garment Code, or anyone else, to a public or private debate.

Moreover, I'll lay aside my religion, and wager a bet of $1,000 that it is monopo-

listic.

I'm not making this challenge to be sarcastic or resentful to the National

Recovery Administration. Far from it; but, believe it or not, the little fellow

is certainly getting a "raw deal" and your investigating committee should know

it. We are 100 percent for limitation of hours, minimum wages, and child labor,

but aside from these features of the code, we are 100 percent against it. I am

certainly surprised indeed that the administration cannot see or realize the harm

certain features of the code do small manufacturers.
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How in the world can any group of so-called "intelligent business men" con-

sistently sav that a salary of $35 a week should apply to both small and large

concerns? Why didn't they make it $100 a week? (Evidently, the $35 per week

protected the key positions of the "big shots".)

It seems to us that the salary of an executive, or a department head, should be
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based upon the capitalization, or the net worth of the concern, or the capacity

in which they serve. Every business man with an ounce of horse sense knows

that you cannot pay the same salary for an executive of a concern doing $100,000

business annually as you can for a concern doing $1,000,000. The executives

or the heads of departments of the small concern are just as important for the

protection and promotion of their business as the executives of the "big shots."

We want to live up to the code 100 percent, and we believe every little manu-

facturer is anxious to do the same; but, it is absolutely imperative that the admin-

istration eliminate the "army policy" from the codes, otherwise it will make

crooks out of honest business men. Absolutely! In other words, I don't think any

rigid restrictions should be inserted in the codes to retard the promotion of

legitimate business, which is so essential and necessary for our recovery.

Frankly and candidly, we believe the fundamental principles of the National

Recovery Administration should be extended. In fact, they should become a

permanent law. But, we certainly would give it a different name than National

Recovery Administration on account of the fact that National Recovery Adminis-

tration has a might weak or poor reputation. It has served its purpose and done

a good job, and now it should be given an honorable burial. Everybody is sick

and tired of hearing about these kindergarten letters. Why not inject a little

business sense into our new plans, thereby creating enthusiasmâ€”the basic factor

for success. In other words, put the redeeming features of National Recovery

Administration in a new bill and call it the "Prosperity bill" and put the right

selling campaign behind it. Then, we're off 1 Cut off this "Continental Army"

to enforce it. Put the business man on his honor instead of classifying him as

a crook.

Don't forget to have our good friend Maj. Gen. Hugh S. Johnson to give his

explanation of section B, article 3, in the Cotton Garment Code when he testifies

before your committee.

Is it possible for the Government to give us "little potatoes" a square deal?

Good luck and best wishes.

Yours respectfully,

M. M. Brohard, President.

Letter from The Caterpillar Tractor Co., Washington, D. C.

Caterpillar Tractor Co.,

Washington, D. C, April 1, 19S6.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

Washington, D. C.

Dear Sir: I listened with much interest to Senator Black's attempt, during

the testimony of Mr. Robert W. Irwin on last Friday morning before your com-

mittee, to prove that the enactment of the 30-hour bill would increase total wage

payments, stimulate production, and thereby reduce the necessity of heavier

taxes to meet our increasing costs of unemployment relief. He said that it would

be better in his opinion to increase wages, thereby increasing purchasing power

and production than to be forced to levy heavier taxes to carry our ever increasing

relief burden.

This is a reiteration of the so-called "purchasing power theory" that is so fre-

quently heard and that has apparently been responsible for much threatened

legislation designed to still further obstruct and hamper our production machine,

thereby retarding recovery and producing increased unemployment.

Under the circumstances a brief attempt to analyze his case and point out its

obvious defects would appear to be in order.

1. Production results from man hours. Men multiplied by hours obviously

produce man hours. If we have a thousand men working 40 hours per week,

we have forty thousand man-hours of production in that week. If we reduce

the hours worked per week to 30 hours then obviously it will take 1,333H men to'

produce 40,000 man-hours of work per week.

2. If our average rate of pay per man per hour is 60 cents then a weeks' pay

roll for a thousand men at 40 hours will amount to $24,000. It is assumed that
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the Senator plans to pay each of the 1,333K new men the same weekly pay as

each of the former 1,000 men receive, for otherwise his plan would be merely a

work sharing plan and not productive, as he said, of increased purchasing power

through higher aggregate wage payments.

Based upon this assumption, our total weekly pay roll would be increased from

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:43 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

$24,000 to $32,000, a 33}4percent increase (each man before received 40 times 60

cents, or $24 per week. Each of the new 1,333}S men would also receive $24 per

week, or a total of $32,000).

3. It must be admitted that business could not meet an increase of 33J4 percent

in its aggregate wage payments without increasing its prices. There is no other

place from which an increase could come. Since the percentage of total national

income now going to labor is roughtly 60 percent thereof (I think the actual figure

is somewhat higher), or say 33,000,000,000 out of an estimated total of 55,000,000,-

000, an actual increase of one-third in our national wage payments would mean

approximately 11,000,000,000. This increase incidently far exceeds our present

annual relief bill. Its sudden imposition might well prove a shock so staggering

as to be paralyzing in its effect on business. Certainly prices could not so quickly

and so substantially be raised without disastrous effect upon production, from

which wages, taxes, and all other forms of purchasing power flow.

4. Any attempt to raise prices generally at this time, when they should be

reduced, will inevitably result in further losses of markets for our own goods not

only abroad but here at home. It isn't enough just to produce under a price

system; that production must be sold and if too much inventory is produced, at

excessive costs, the threat to solvency is obvious. Further losses of markets can

only mean further reduction in production which in turn can only mean lower,

and not higher, standards of living.

5. There are "bottle necks" in industry which must not be overlooked. For

example there are many plants that have neither the room or the machines to take

care of or utilize an increase of 33% percent in their man power. In such cases,

cutting down hours will simply mean cutting down production with further loss

of purchasing power. In some localities there exist actual shortages of skilled

workers such as tool and pattern makers. Cutting down the working hours of

such skilled workers would again mean reduction in production not only in their

departments but in other departments dependent upon the output of such pat-

tern and tool makers. The existence and significance of such "bottle necks"

should be more generally appreciated and recognized. A 30-hour week will only

serve to intensify their constricting effect.

6. We are not now meeting our mounting annual relief costs with taxes. Un-

fortunately we are merely finding these costs, for the most part, in order to permit

our children to pay for them or to subsequently wipe them off our books through

inflation when they become too onerous. Consequently the Senator overlooks

our present policy when he intimates that any 30-hour bill would lower our

present taxes for relief because we are not trying to collect such taxes now. Per-

haps if we did, there would be more interest in finding the right solution to our

unemployment problem.

7. We are still in a depression. Our total production, the primary factor in

national income, continues on a limited basis. There is only one known way to

increase production and only one known wav to increase our circle of buyers and

that is not by increasing costs and prices. Labor's share of national income and

of total production is limited and has to be limited as are all other shares. Labor

gets more when there is more production. It has to take less when there is less

production. Since our world is competitive, when domestic prices get too high

then our domestic consumers buy from foreign producers and foreign manufac-

turers. They are doing that today. Our first step, therefore, is to increase our

own production, and that cannot be accomplished by raising costs and prices.

We must all be satisfied with less until we get our production back to par. We

cannot pay out to labor or to capital or to the Government in taxes more than we

produce. Production comes first. As production expands, we will utilize addi-

tional labor on a sound and permanent basis and everyone's share in production

will be increased, but we cannot pay out more than we produce, nor before we

produce.

Labor should properly be assured a fair minimum wage, but let's stop rocking

the boat with 30-hour bills, by fixing or encouraging the fixing of prices, by stifling

fair, honest, and vigorous competition, by attempting to hold protective "um-

brellas" over inefficient and uneconomical production units, and by any other

legislation which results in the retarding of our production machine. We can
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only divide what we produce and we must produce before we can divide if we are

to continue to be a solvent Nation.

We trust that it will be possible for you to place this communication in your

records.

Very truly yours,
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Caterpillar Tractoe Co.,

Donald G. Sherwin,

Vice President.

Telegram and Letter from Mr. Floyd B. Johnson, President Central

West Garment Association, St. Peter, Minn.

St. Peter, Minn., April 11, 1935.

Felton M. Johnston,

Clerk Senate Finance Committee, Washington, D. C:

Being unable to present our case in person is unfortunate but we ask you con-

sider this telegram as vital to us fast-disappearing small Midwestern garment

manufacturers. National Recovery Administration labels to penal institutions

is very harmful and legitimatizes their output and competition as never before.

Wage differential between North and South favors South to our serious harm.

Continuing these practices and the nonenforcement of penalties under the code

compels us to urge scrapping the code with the exception of uniform hours of

labor and wages and then enforce these two provisions. Other factors tending to

wipe out small industry and increase monopolistic business is the price favoritism

granted mass producers and buyers. Unless you do something soon our carcasses

may be placed beside that of the extinct dodo bird in the business efficiency

museum created by monopoly and dedicated to theory that small business is

inefficient and wasteful even though it did give the most employment.

Central West Garment Association,

Floyd B. Johnson, President.

Central West Garment Association,

Des Moines, Iowa, April 18, 1935.

Felton M. Johnston,

Clerk, Senate Finance Committee, Washington, D. C.

Dear Sir: This association represents 141 garment manufacturers of the

smaller and diversified class selling independent and relatively localized retail

trade. We have probably experienced more grief and fewer benefits from the

National Recovery Act than any group of businessmen in the country. We have

even been annoyed and regimented to an extent that we are gradually becoming so

distracted that we can no longer give the proper attention to our occupation of

buying, manufacturing, and selling.

We are not partisan in our protest. We are among the "new deal" Americans

who, perhaps a bit unsophisticated, took the National Recovery Act as 100 per-

cent pure and unadulterated. We raised wages, reduced hours, and complied

with the true desire to increase employment and so meet the national emergency.

We now find we are unlike the larger producers catering to concentrated distri-

bution, who by so-called "efficiency measures" changed their production set-up,

etc., increased machine production per operator for a 40-hour schedule against

a 48 to 54 pre-code schedule. Many of these are still increasing their per-

machine production to the extent they are producing one-third more per operator

this year than last year. Such schedules and methods evade the purposes of

the National Industrial Recovery Act.

The above paragraph carefully analyzed is the picture of the monopolistic

development of the National Recovery Administration program. It results in

centralized manufacturing, and centralized retail distributionâ€”all of which is

detrimental to the small and diversified manufacturer, and is tearing down the

economic structure of this section of the country, the small community, and the

small independent thinking and independently operating businessman. It is

changing the old America which was the land of opportunity for the man of aver-

age ability.

This analysis of our position with reference to the National Recovery Admin-

istration is not based to general National Recovery Administration set-up, but
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on our own experience with the National Recovery Administration under the

Cotton Garment Code. It is our impression that the National Recovery Act

application is not the same for every branch of the various industries which operate

under its continued and increasing regimentation and control.

Under our code, the Cotton Garment Code, we have had none of the ad-
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vantages of fair trade practices, nor have the rulings eliminated even that curse of

50 years standing, prison labor competition (the granting of National Recovery

Administration labels for prison garments was the most unjust action ever perpe-

trated upon free industry and labor at a time when we in America were attempting

to meet an unemployment crisis). We have enjoyed none of the promised advan-

tages of trade association management by agreement under Government supervi-

sion. We have had only Government regulation and regimentation by a varied

assortment of administrators, who were not, in most cases, at all familiar with the

industry as a whole. We find a regimented code set-up in charge of and influenced

by the sectional and selfish control of large manufacturers in the industry plus the

selfish, extremely selfish, influence of special interests such as organized labor. All

of this has resulted in extremely favorable rulings for the benefit of the larger manu-

facturers and organized labor to the detriment of the smaller and diversified

manufacturer of the Middle West.

Please note the following which are putting us out of business and are attributed

to the National Recovery Administration Cotton Garment Code:

Failure of entire National Recovery Administration program to carry out the

original idea of regulation of business by business through its associations with

Government counsel and supervision.

Lack of true representation and voice of the multitude of small manufacturers

on code authority.

National Recovery Administration label instead of being a benefit in distribu-

tion is a detriment, and carries the stigma of class legislation favorable to city

industrialists and industrial workers in the minds of small industries, retail

merchants, and farmer-population consumers.

Inequality of dollar exchange of the laborers and farmers dollar for cotton

garments, due to the high minimum wage in the cotton-garment industry, which

is 36.9 cents per hour against a lower minimum in most all industries, even those

employing male workers.

Cost of code assessments and entire code administration costs, and multiplicity

of codes under which small and diversified industries must operate.

Minimum wage per hour is not fair to worker or manufacturer and is acknowl-

edged so by the union laborer wage schedules, which in the garment industry set

up piece rates instead of hour rates, which equalize territorial and tempera-

mental and plant set-up variations.

It is absolutely impossible to operate in most sections either North or South,

outside of industrial centers, on a basis of a set minimum wage per hour without

gross injustices to both workers and proprietors. The present schedule is working

to the advantage of the poorer workers and to a relative disadvantage of the

better workers. The human factor must be considered. The schedule is favor-

able to the careless and speedy and unfavorable to the painstaking and careful

but slower body and mind. The present schedule is definitely unfavorable to

the type of people who live in the Middle West.

A selfish effort to steal from us as diversified manufacturers a part of our pro-

duction which for years and years was our business, and confiscate it for an

"industry" which has specialized in specific garments. We have all manufac-

tured items in our plants to meet the needs of our general merchants or clothiers

in our section. Our "industry" has been the "general needle industry", not

"pants", or "shirts", or "woolen jackets", or "dresses", or "children's play-

suits", or "overalls." Failure to scientifically analyze the problems or the effect

on the workers and the manufacturers in this industry in which there are some

thousand or more plants in all sections of the country, so that the entire program

would contribute to the purposes of National Industrial Recovery Actâ€”reemploy-

ment. The writing of the code and the subsequent changes were executed with-

out an understanding of the conditions existing in the industry as such, and little

consideration was given to the majority in both number of employees and

number of plants.

Prison labor National Recovery Administration label grant.

Increase of quantity price prefcrentials since 1933 which have played favorably

into the hands of mass producers to the detriment of smaller manufacturers.

Denied universal piece rates the industry needs more wage differentials to care

for the slow and less efficient worker, who is now forced out of employment and

many cases is on relief. This is more vital in the midwestern area with limited
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occupational opportunities and limited supply of labor on the other than in

industrial areas.

Inability of purchasing power to consume products on the basis of 36.9-cent

hour minimum, and 36-hour maximum work week, which is the lowest work-week

schedule in 90 percent of the industries in our country. This schedule is effective

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:43 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

as a result of an order arbitrarily issued for the industry, against the wishes or

best judgment of the industry, with no beneficial effects as to weekly wage earn-

ings or reemployment of workers. In fact, this order has had a retarding effect.

No allowance for peak periods of production without wage penalties under

special dispensation.

The writing into code regulations which are impractical for compliance enforce-

ment and have been acknowledged as such. More of these and all the compliance

enforcements under heaven cannot enforce even the best of codes for this industry.

No benefit from fair trade practices, and no serious effort on the part of the

administration to foster them or provide for funds already subscribed by the

industry to enforce them. The few fair trade practices as were finally written

into the code were subject to several interpretations and were weak-straddling

efforts.

Inequality of North and South wage differentials. We subscribe to wage

differentials as set up in the Presidential code on basis of populations.

Code authority dominated by large manufacturers.

Code domination by East and Washington influences.

The following is an attempt at constructive recommendations:

Eliminate minimum wage; substitute therefor universal piece rates. The

industry of this country pays piece rates, not hourly wages in its factories. If

one-half of the moneys expended today on code administration had been spent

upon the establishing of piece rate by industries, there would now be in operation

without friction and controversial criticism a fairly smoothly operating National

Recovery Administration in the garment industry. Why must Government be so

extremely unscientific? The above is one of the major points which will save the

small garment industry.

If National Recovery Act is continued we must have sectional association code

administration under Government counsel. A code for diversified garment

manufacturers based on the main item of manufacture.

Solution of prison labor abuse through such legislation as H. R. 7297; surely,

the withdrawal of National Recovery Administration labels from prison garments.

We are unalterably opposed to all influences resulting in further concentration

and control of retail distribution by the so-called "chains."

We recommend that selection of all members of Cotton Garment Code Author-

ities be voted on by written ballot of the entire industry, thereby giving the small

and diversified manufacturers equal voice with the larger manufacturer, and that

no man be eligible to election to the code authority or as administrator unless he

has a practical understanding of and is familiar with the problem of cotton

garment and diversified cotton garment manufacturing.

We also recommend that no code authority or administrator be permitted to

make any change in the code, the rules, or the regulations without first submit-

ting such proposed changes to the members of the industry to be voted on by a

mail vote for the entire membership of said industry. If such changes are voted

upon favorably the result shall be made known to the entire industry and become

effective 30 days after such notice.

We recommend a simplification of the Cotton Garment Code within the limits

of the ability to enforce complete compliance.

We subscribe to the elimination of child labor.

We subscribe to maximum hours with peak load allowances.

We subscribe to a minimum wage only on a basis of piece rates for piece-work

operators and a minimum hourly wage for week workers.

We. 141 western diversified manufacturers and members of the cotton garment

industry and the Central West Garment Association and classified as small

manufacturers, appeal to you to g^ve our cause for complaint your most serious

consideration and grant us the relief and help us to save our industries, not only

for ourselves but for our emplovees. If such relief is not extended, the multitude

of small manufacturers throughout our whole country is doomed.

Respectfully submitted.

>. Central West Garment Association,

... By Floyd B. Johnson, President.

The above is submitted by the special committee appointed at convention of

this association held in Des Moines, Iowa, to outline our individual and collective

views.
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Letter prom the Dixie Machinery Manufacturing Co., St. Louis, Mo.

St. Louis, April 11, 1985.

Hon. Senator Pat Harrison,

Chief of the Senate Finance Committee,

Washington, D. C.
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Sir: As a small manufacturer who is being penalized by added costs, we wish

to add our protest to the extension of the National Recovery Administration.

We are one of the many unfortunates who do not hare the financial ability

for lobby purposes to show many reasons why the National Recovery Adminis-

tration has affected many of us small manufacturers in the successful operation

of our business.

We will appreciate our protest being made a part of the investigating com-

mittee's report and will be glad, upon request, to produce facts to show why the

National Recovery Administration has been injurious to small industry.

Respectfully yours,

Dixie Machinery Mfg. Co.,

C. M. Bindner, Secretary.

Letter from the Durable Goods Industries Committee, Washington,

D. C, and Philadelphia, Pa.

Philadelphia, April IS, 1935.

The Honorable Pat Harrison,

Chairman Committee on Finance,

United States Senate, Washington, D. C.

Dear Senator Harrison: I have had an opportunity to read the testimony

of Mr. A. J. Hettinger, Jr., given April 1st and 2d, before your committee on the

extension of the National Industrial Recovery Act.

Mr. Hettinger is an economist of national standing who devoted much time and

effort to the initial organization and early administration of the National Recov-

ery Administration. He is now the executive secretary of the Durable Goods

Industries Committee, of which I am chairman. Mr. Hettinger has stated clearly

that his testimony, with respect to the administration of this act, was an expression

of his own personal observations and viewpoint and not the opinion of our

committee.

The Durable Goods Industries Committee has endorsed and wishes to support

the recommendations of the Conference of Business Men held at White Sulphur

Springs in December 1934 with respect to the extension of the National Industrial

Recovery Act for a further trial period of 1 year only. Codes authorized there-

under should be truly voluntary on the part of industry, but subject to the ap-

proval or disapproval of the administrative agency which, however, should be

without power to modify a code other than to withdraw its approval, or to impose

a code of any kind. The recommendations of this conference on this subjectwill

be found on pages 11 to 14 of the attached copy of the report of the conference,

which we respectfully submit for your consideration.

Yours faithfuily,

George H. Houston, Chairman.

Reprinted from the Declarations of the Joint Business Conference

for Economic Recovery Held at White Sulphur Springs, W. Va., Decem-

ber 17-19, 1934

national industrial recovery act

By its own terms the National Industrial Recovery Act expires not later than

June 16, 1935. The administration has indicated its desire for further trial of

certain features of the act. Experience has not sufficiently determined whether

permanent measures are desirable, or if desirable, the form they should take.

In view of these considerations, this conference recommends that new emergen cy

legislation be enacted, prior to June 16, 1935, for a period of 1 year, in conformity

with the principles hereafter stated.

Such legislation should be administered by an administrative agency of at

least five members possessing the authority to approve or disapprove codes of

fair competition in or affecting interstate commerce that had been voluntarily
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submitted by an association or group truly representative of a given trade

or industry >

LABOR PROVISION'S OP THE CODES

The National Industrial Recovery Act was a temporary measure, designed to

meet a national emergency, and it is recognized that its expiration would entail
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hardships in certain industries, the operations of which are being temporarily

conducted under its provisions. In view of this fact, and without prejudice to

the opposition of industry to Federal legislation in the field of local labor relations,

this new emergency legislation should follow the National Industrial Recovery

Act upon its expiring date, such legislation to conform to the following principles:

1. Any new legislation continuing the National Industrial Recovery Act should

be of the same temporary emergency character as the original act, and one year

is recommended as the term of any such law.

2. The continuance of present codes or the adoption of new codes should be

conditioned upon the voluntary action of the respective industries or trades.

3. The new act should require every Code of Fair Competition to contain

suitable provisions concerning maximum hours and minimum wages, prohibiting

child labor, safeguarding both labor and employer by giving to labor the right to

deal with employers either individually or collectively, directly or through rep-

resentatives of their own free choice, without intimidation or coercion of either

party from any source.

4. During the emergency period the problems of child labor, of minimum

wages, and of maximum hours are likely to be especially acute. In any industry,

therefore, not operating under a code of fair competition in which the adminis-

trative agency finds that child labor is used or threatened or wages are so low

or hours so long as to impair materially our living standards, we appeal to em-

ployers in such an industry voluntarily to apply for a code in order to prevent or

correct conditions which all responsible employers condemn.

COMPETITIVE PRACTICE PROVISIONS OP CODES

It is recommended that the new legislation provide that any industry or trade

voluntarily desiring to do so may, subject to the approval of a governmental ad-

ministrative agency provided for in such legislation, and after proper investigation

and public hearings, adopt and make effective a code of fair competition.

A main objective of codes of fair competition in this period of emergency has

been and should be to aid in increasing employment, relieving pressure on wages,

and in securing the restoration of the sound functioning of the competitive sys-

tem by mitigating the effects of destructive competition aggravated by the de-

pression. It should be the objective of these codes thereby to aid in securing

competitive conditions fair to producer, distributor, and consumer, the restora-

tion of credit, the resumption of replacements and improvements in operating

machinery, and relief from that instability of markets which retards coincident

increase in production and consumption.

The standard to be set forth in such legislation, which the administrative

agency is to apply in passing on the provisions of a proposed code of fair compe-

tition, should be consistent with and should promote these objectives and, to that

end, should facilitate the elimination of unsound and unfair methods of compe-

tition and, in proper cases in the public interest, should permit of practicable

measures to reduce or prevent price demoralization, to secure reasonable adjust-

ment of available capacity to available demand in over-capacitated industries,

and to afford protection against the elimination or oppression of small business.

No code provision should be approved or continued which results in a price level

burdensome and unfair to the public. Provisions of each code should be deter-

mined by and adapted to the particular conditions of that industry.

GENERAL PROVISIONS

In some natural resource industries conservation is a matter of great public

concern and may require specific treatment. These industries should be able to

utilize such provisions of general legislation as outlined herein; but since these

provisions may not be sufficient to meet the needs of the industries and protect

the public interest, specific legislation should be considered to meet their require-

ments. Such legislation should follow the general principle that the further the

actions thus approved extend into fields otherwise restricted or prohibited by law,

the greater the governmental supervision necessary to protect the public interest.

The development and the submission of codes of fair competition should be

voluntary on the part of industry, and subject to the approval or disapproval of
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the administrative agency, with opportunities for resubmission to the same

authority for approval of modifications. The preparation and proposal of a

code, in whole or in part, should be a sole responsibility of the petitioning

industry.

In order to prevent confusion in the transition period between the expiration
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of the National Industrial Recovery Act and the adjustment of codes to the

provisions of the new law, existing codes for industries so desiring may continue

in effect until terminated or amended.

The administrative agency should have the right to terminate, after public

hearing, existing codes or those formulated under the new act. Industry through

its representatives should also have the right to terminate such codes or propose

amendments to them.

There should be opportunity for members of industry to enter into agreements

between themselves, which agreements, when approved by the administrative

agency, should be enforceable against all parties to the agreements.

As to actions in conformity and compliance with provisions of approved codes

of fair competition or approved voluntary agreements, the new legislation should

supersede any other statute with which it might otherwise conflict.

The new act, in its application, should extend only to those businesses which

are engaged in or affect interstate commerce.

The new act should provide for mandatory assessment of all members primarily

engaged in an industry for financing code administration, subject to the approval

of the administrative agency, unless the industry has provided for said financing

by voluntary methods. It is recognized that in other than the retail distributive

and service fields, multiple assessments may be desirable, and in such cases the

general objective should be to limit further mandatory code assessments upon

any person to those secondary or incidental lines in which he is a substantial

factor in competition.

The effectiveness of codes depends upon the prompt enforcement of all provi-

sions. Violations should, in the first instance, be adjusted, if possible, by the

code authority with the aid, on proof of violation, of the administrative agency,

with ultimate resort to judicial process. The Government in its purchases should

not require compliance certificates of any kind nor discriminate against any

person not determined by due process of law to be violating a code. The use,

application, or possession of National Recovery Administration labels or other

such emblems or devices should not be required as a condition of the right to

manufacture or sell commodities.

Under appropriate safeguards, approved codes of fair competition shoul ba

binding upon all members of the industry.

Letteb Addressed to Senator Richard B. Russell, Jr., op Georgia, from

the Empire Manufacturing Co., Winder, Ga.

Empire Manufacturing Co.,

Winder, Ga., February 22, 1936.

Hon. Richard B. Russell, Jr.,

Senate Office Building,

Washington, D. C.

Dear Senator Russell: The National Industrial Recovery Act and the

Cotton Garment Code are wrecking our industry and especially the small con-

cerns. I have just read President Roosevelt's recommendation to Congress

regarding extending the National Industrial Recovery Act for 2 years and note

he made the following statement: "We have begun to develop new safeguards

for small enterprises.

The above sounds good, but we have seen no signs whatever of any protection

and unles3 something is done immediately it will be too late.

If I recall correctly, cotton was selling around 6 cents in February 1933, at

which time we were selling the best grade overalls at $7 per dozen. Cotton with

processing tax is today bringing around 17 cents and we are being forced by the

large producers to sell the same garment at a low price of S10.37K per dozen.

You will note that we are getting only S3.37K per dozen more with 17 cent cotton

against 6 cents. Besides having had to raise wages from 75 percent to 100 per-

cent, purchase National Recovery Administration labels and still operate 33

percent less time. The $10.37)4 price on overalls is the price set by the large

manufacturers and has become the standard price.
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We have always had hands worth SI, $2, $5 per dav, etc. Why pay the $1

hand $5 or the $5 hand $1?

Of course everyone would like to see everybody employed with good wages,

but why kill the goose that lays the golden egg when it is absolutely impossible

to sell our goods at a price that will not permit us to break even on the present
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hours and wages. After raising our piece rates from 75 percent to 100 percent

our small concern had to contribute over $1,000 from July through December

1934 to employees who did not earn the minimum wage. Now in addition to

all of this burden, we have an Executive order requiring our industry to reduce

hours an additional 10 percent and increase wages 10 percent, so you can imagine

what we are up against and can see the impossibility of staying in business

under such conditions.

While you are having the Nye-McCarran investigation of all codes, we believe

you can get evidence enough to show that 3 or 4 overalls manufacturers to-

gether with the prison labor competition is setting a price so low for overalls

and pants that it is detrimental to small concerns.

Two of the largest overalls manufacturers several months ago sent out a letter

to the general trade and one stated in part as follows:

"We reduced all men's overalls and coats $1 per dozen. You can accept

our statement 100 percent that there is no justification for today's low prices

and they are far below cost and we unhesitatingly advise you to buy your

requirements."

Sales, collections, and prices combined have been the poorest in this industry

I have seen in my 19 years' experience. I am sure every manufacturer here

will vouch for these facts given you and what is true here I believe is general

in this industry. I trust you will give this matter your serious consideration

and see that the small enterprises get a square deal.

Yours very truly,

Empire Manufacturing Co.

R. L. Eavenson.

Telegram Addressed to Senator Homer T. Bone from H. E. Fleming, Pres-

ident King County Association of Ice Manufacturers, Seattle, Wash.

Seattle, Wash., April 16, 1935.

Senator Homer T. Bone,

United Stales Senate, Washington, D. C.

King County Association Ice Manufacturers and Dealersâ€”consisting Seattle

Ice, Arctic Ice, Poplar Ice, City Ice, University Ice, Crystal Ice, Rainier Ice, Ice

Delivery, Booth Fisheries. San juan Fish & Packing Co., Highland Park Delivery,

Diamond Ice & Storage, Washington Cold Storage, Northwest Ice & Storage, all

in Seattle: Renton Ice & Ice Cream, Renton; Des Moines Auto Freight, Des

Moines; East Side Ice, Kirkland; Miles Delivery, Bellevueâ€”representing small

and large operations in King County, authorize me to wire you conveying our

sentiments for continuation of National Recovery Act and Ice Industry'Code in

present form. Retention control of production provision vital necessity to

industry's future and present satisfactory working conditions to labor. Under

Ice Code industry in this section enjoying most stabilized competitive conditions

in history at no increase to consumer and increased wage scale and improved

conditions to labor. We urge your hearty cooperation to continuation of National

Recovery Act and Ice Code in present form.

H. E. Fleming, President.

Letter from Mr. J. A. Meyer, President Floradora Dress Shop, Inc.,

Atlanta, Ga.

Floradora Dress Shop.

Atlanta, Ga., March 30, 1935.

Senate Finance Committee,

National Recovery Administration Investigation, Washington, D. C.

Honorable Sirs: This letter is written as a formal protest on the part of an

American merchant opposed to granting President Roosevelt's request for a 2-

year extension of the National Recovery Administration.
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Our business was organized in 1929, and during the depression years we always

managed to maintain a good credit in the markets and at the end of a year show

a small reasonable profit. Since we signed the President's National Recovery

Administration agreement, we have operated at a loss. Our selling expense has

advanced from 6 percent, the maximum allowed retailers (according to the
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Harvard Research Bureau) to over 10 percent during 1934. This increased

selling expense resulted in an operation loss of $2,500. This loss impaired our

working capital and was the direct cause of our becoming slow in payment of our

bills during the past season. The mercantile agencies in New York, ascertaining

we were running slow on our bills, refused to continue to recommend our account

favorably until additional working capital was placed in the business. This

working capital was obtained by the writer borrowing every cent he could on his

life insurance. Our oredit haB since been reinstated favorably by four out of the

"big five" credit agencies in New York. However, should we attempt to live

up to the National Recovery Administration requirements for another year, the

same condition will prevail, and our working capital will be so jeopardized (and

with no more cash values left in my personal life insurance) that our credit will

again become impaired and we will be forced out of business. This is the con-

dition confronting small merchants all over the United States, and men like

Clarence Darrow, Senators Borah, King, and Nye have certainly informed your

committee correctly. Hon. Donald Richberg in stating before your committee

that the "small merchants had benefited through operation of National Recovery

Administration" misstated the facts.

Big business has been the ones who have profited from National Recovery

Administration and they know that a continuation of same will ultimately

result in forcing all small merchants out of business. This firm vigorously

protests continuation of National Recovery Administration and thinks, outside

of the fair trade practice provisions, same should be scrapped. The Government

should not interfere with the operation of commercial business.

Even if your august body should recommend granting the President's request,

this firm has no alternative but to surrender its Blue Eagle, refuse to comply

with provisions of the act, and carry the fight to the United States Supreme

Court, as we simply cannot live up to the provisions of the code and remain

in business. Natural liquidation or bankruptcy is inevitable under such

conditions.

We might further add that this firm organized with a paid-in capital of $10,000,

by losing $2,500 last year, which loss has been attributed by our auditors to in-

creased selling expense, reduced its working capital by one-fourth. You can

readily see how utterly impossible it would be to try to comply with the code for

another year or two.

Thanking you for your consideration, and trusting you will weigh the above

facts carefully before reaching a final decision, we beg to remain,

Yours obediently,

Floradora Dress Shop, Inc.,

By J. A. Meyer, President.

Statement of James R. Kilbotjrne, Boston, Mass., Representing the

New England Meat Products Co.

The National Recovery Administration should be scrapped, with the possible

exception of the minimum wage and minimum hour requirements. Fair compe-

tition has been made impossible because large businesses are able to undersell

smaller producers and manufacturers. This is made possible through the large

producers and manufacturers securing control of the code authority and estab-

lishing regulations and price schedules which the small man cannot meet.

We are principally interested in the imports division of the National Recovery

Administration. The reciprocal trade treaty policies of the Government have

made it almost impossible for the small business man to hope for any alleviation

from foreign competition. Our business is that of preserving and canning meat

products, and we are now faced with the tremendous increase in importations of

these products from foreign countries. The imports division of the National

Recovery Administration fails to take into consideration the elements of trade

which exist outside our countryâ€”that is, between other countries of the worldâ€”

and as a result of this we find our export markets being gradually whittled away.

I should like to cite and example of the need for intelligent long-range planning

insofar as our foreign trade is concerned.
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BRITISH-DUTCH CATTLE AGREEMENT

The United States had been killing off thousands of head of cattle and hogs

and at the same moment inviting a destruction of our export market for these

products. While we undertake a courageous program of reduction in the number

of cattle on our western ranges in order to avoid disastrous overproduction, other
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countries are expanding this same production. The effect of this is becoming

apparent. It is understood that the British Government is contemplating a

treaty with the Dutch for colonization on the cattle ranges of Guiana. At the

present time something like 8,000,000 acres of grazing lands are unused in interior

Dutch and French Guiana because the only access to a seaport is through the

British territory. Under the proposed agreement the ranges of British Guiana

would be extended completely through the Dutch territory and eventually into

French Guiana.

This region is adapted to the cattle industry. Breeding stock from India

thrives under conditions which would decimate the type of steers grown in

this country. If the long-range planning of the Dutch should prove success-

ful, cheap labor, composed largely of bush negroes and Indians, will be able

to raise enough cattle on the waste lands of the Guianas to furnish meat for

half of the British Isles. What then becomes of our export market? How can

we expect to send our meat to Cuba or Puerto Rico or the West Indies?

We must think of foreign trade in terms of world trade and not confine our

planning to our present customers. Canada, Australia, and New Zealand are

sending 250,000 pounds of meat into this country every month. The importa-

tions are increasing. The importations of raw hides and of leather products

are likewise mounting with alarming rapidity. Last year Great Britain sold

us leather appraised in excess of $1,000,000. The sale of British leather products

in American stores is already becoming a menace to our domestic industry.

Our Government should immediately recognize the expansion abroad of

those industries which we are attempting to curtail within our own borders.

If the British and the Dutch enter into their agreement for the colonization of

Dutch territory in South America, the latter, with the aid of Argentina, will

have the land and labor to produce sufficient livestock to destroy our market

throughout the North and South American continents. If foreign nations

persist in long-range expansion of this kind, we must take steps to protect our-

selves by placing quota limitations on meat and leather products from those

countries. To allow the Dutch to get control of our market for meat and hides

in South and Central America, as well as the Bahama and West Indies Islands,

is to further encourage the deterioration of domestic agriculture.

Telegram from Leonard Bros., Fort Worth, Tex.

Fort Worth, Tex., April 11, 19SS.

Senator Pat Harrison,

Chairman Senate Finance Committee:

We are independent retail merchants and cater needs independent merchants

through our wholesale house. Fort Worth wholesale grocery. Our opinion price-

fixing provisions National Recovery Administration all respects should not be

extended but should be specifically prohibited. Our opinion these provisions

hurtful and not helpful progressive independent distributors; furthermore, pro-

visions are unfair to consumers and are curtailing consumption at time when

movement volume goods is most necessary. Employment is affected directly

by movement units merchandise and not necessarily so by dollar sales. Further-

more, provisions are clumsy, always unfair to some types distributors, unin-

forceable except by bluff and intimidation unworthy of governmental sanction.

We know this represents opinion overwhelming majority aggressive distributors

Texas our acquaintance and believe it represents view majority of distributors

point of volume in State not including national chains. We, along with many

others, find we must attend to our business in order keep it going forward and

therefore cannot spend time necessary attend hearing. Please include these

views records.

Leonard Bros.

Caul Bruner.
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Memorandum and Statement Submitted by the Merchandise Warehousing

Trade Code Authority, Chicago, III., and Washington, D. C.

Memorandum to the Senate Finance Committee in re the position of the Mer-

chandise Warehousing Trade Code Authority concerning the extension of the

principles of the National Recovery Administration
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Gentlemen: The Merchandise Warehousing Trade Code Authority, at its

regular meeting, December 5 to 8, 1934, considered the question of the extension

of the National Industrial Recovery Act. After full discussion of the question,

there was unanimously adopted a resolution to the effect that the National In-

dustrial Recovery Act should be extended for the period of at least 1 year, and

the principal reasons therefor are included in the attached copy of the memo-

randum approved by the code authority at the time.

At the meeting of the members of the Merchandise Warehousing Trade in New

Orleans, during the week of February 4 to 9, 1935, inclusive, this action of the

Merchandise Warehousing Trade Code Authority was discussed, and attached

you will find an excerpt from the minutes of that meeting wherein the members

of the trade approved the recommendation of the Merchandise Warehousing

Trade Code Authority in this regard.

Our trade has contributed to the economic recovery program of the President

of the United States and of our Congress, as expressed through the National In-

dustrial Recovery Act in an endeavor to rehabilitate our industry and stabilize

economic conditions by efforts under the code of Fair Competition for the Mer-

chandise Warehousing Trade, and to increase purchasing power through increase

in employment. From a survey for the month of May 1934, as compared with

the month of May 1933 (the Merchandise Warehousing Trade Code became

effective February 10, 1934), the facts determined through a questionnaire to the

members of the trade indicate considerable increase in employment, resulting in

a total increase in wages of just about 30 percent.

While there are many problems still facing the merchandise trade, it is our

considered judgment that benefits to our industry, to labor, and to the Nation

as a result have accrued through the effectuation of the provisions of our code

under the National Industrial Recovery Act. Stabilization provisions, such as

those of our code, are requisite to our trade. Our industry is clothed with a

public interest; it is part of our transportation and distribution system. Stabili-

sation is necessary in the public interest as well as for the effectuation of the

code provisions within the industry. Without a proper basis for stabilization,

it is the unanimous opinion of our code authority members that our code pro-

visions would be of little value; that the labor and wage provisions of our code

would not be possible of effectuation, and that the smaller members of the trade

would not be protected as now against monopolistic practices.

The position of the Merchandise Warehousing Trade Code Authority regarding

stabilization is probably best expressed in the memorandum presented January

11, 1935, before the National Industrial Recovery Board at a public hearing in

Washington, at which time the secretary of the code authority presented the

position of the merchandise warehousing trade. A copy of this memorandum is

also enclosed.

The attached resolution regarding continuance of the National Industrial

Recovery Act expresses not only the opinion of the code authority, composed

of both small and large members of oui trade, but also the position'of the trade

members, as shown in the minutes of the meeting of the members of the trade

about 2 months ago.

Respectfully yours,

A. Lane Cricher, Counsel.

statement of the merchandise warehousing trade code authority re

continuance of the national industrial recovery act

It is our belief that the National Industrial Recovery Act should be extended

for a period of one year rather than permit it to expire and rather than have

new legislation enacted at the coming session of Congress.

The present act is an emergency measure and that emergency still exists.

The extension of the present act would only require a joint resolution of Con-

gress. This is a simple matter compared to writing and passing of measures of

new legislation which may take place. Any new legislation would only be the

product of a limited period of experience under the present act, and insufficient
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experience does not permit crystallization of opinion. Another year is required.

We are beginning to achieve a degree of stabilization, and this should be permitted

to continue. Certainly, strife over any new legislation would contribute nothing

to business recovery. Even consideration of new legislation would have a strong

deterring effect upon the progress being achieved under the approved codes.
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If the present act is permitted to expire, what is to happen to these some 600

codes now in effect? Some of these codes, in fact most of them, are only now

becoming really effective; industry is only now beginning to show the benefits

of operation under codes. For example, the merchandise warehousing trade

finds that under its code of fair competition almost a 30-percent increase in the

annual payroll has been its contribution towards increased employment and

wages. At the same time, the trade is only beginning to achieve stabilization

under the fair trade practice provisions of the code.

New legislation would certainly mean rather ineffective use of the present

codes in the last few months of their existenceâ€”just at the time that the pro-

visions of the codes are beginning to be understood and applied, and the results

of the various programs of education are commencing to bear fruit. Codification

of business, were it to continue under any new legislation, would require simply

a repetition of the process of approving codes with the attendant uncertainties

and confusion involved.

Any criticism of the present National Industrial Recovery Act is not properly

aimed at the theory of the act itself; we have studied each provision of this act

and believe not only that it has been soundly conceived but also that it is practical

in that it presents real opportunity to achieve the policies set forth as its objective.

If the present act is extended for a year, it may be hoped that conditions by

that time will have changed. Industry will then have had over 2 years' experi-

ence under its provisions and approved codes. With this longer experience the

administration and Congress will, upon a basis of fact, be enabled to determine

the character of any legislation then to be enacted.

We present these views as the unanimous opinion of the Merchandise Ware-

housing Trade Code Authority, voted at its meeting held December 5-8, 1934.

Merchandise Warehousing Trade Code Authority,

D. 8. Adams, Chairman.

Attest:

Wilson V. Little, Secretary.

December 8, 1934.

STATEMENT OF WILSON V. LITTLE, SECRETARY OF THE MERCHANDISE WAREHOUSING

TRADE CODE AUTHORITY BEFORE THE NATIONAL INDUSTRIAL RECOVERY BOARD

Any contribution that the merchandise warehousing trade may be able to

make to this symposium on the subject of price controls in codes of fair competi-

tion approved under the National Industrial Recovery Act must necessarily be

made in the light of the trade's needs and its experience under its approved Code

No. 232, which was submitted to the National Recovery Administration on

August 24, 1933, was approved Januarv 27, 1934, and became effective February

10, 1934.

The merchandise warehousing trade has had an experience of 11 months under

its code.

The members of this trade are known in commerce as "merchandise warehouse-

men". They serve primarily as agents of manufacturers, producers, importers,

and other owners of merchandise in the maintenance of stocks of merchandise

in the various markets throughout the country, in having custody of these goods,

and in making physical deliveries from these stocks to the customers of their own-

ers on instructions from the owners. A single manufacturer may use the facilities

and service of from 60 to 100 members of the merchandise warehousing trade in

as many different cities throughout this country.

The relations that a merchandise warehouseman has with his customers are not

spasmodic, such as the sale of a product, constituting a definite and completed

transaction. On the contrary, the warehouseman is an arm of the manufacturer's

traffic department, being used continuously so long as need for his service exists

and his service and his tariff of rates and charges warrant no change in the

relationship.

The facilities of merchandise warehousemen are, therefore, part and parcel of

the Nation's distribution system, and merchandise warehouses are distinctly

public-service institutions, closely allied with other agencies employed by manu-
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facturers and other producers to move their goods in interstate commerce.

Indeed, the National Recovery Administration has so recognized this trade as an

agency in commerce peculiarly affecting the public interest, by placing this code

under the jurisdiction of the National Recovery Administration s transportation

section of its Publie Utilities Division.

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:43 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

In some States, such as California, Washington, Minnesota, and Indiana, mer-

chandise warehouses are public utilities under the law, along with the railroads,

telephone, telegraph, ami other utilities. In such States it is necessary for ware-

housemen to publish tariffs of their rates and charges, and to file them with the

public utility regulatory commissions therein. In some cases, the rates and

charges have to be approved by these commissions before becoming effective,

and changes from existing tariffs on file may not be made until after 30 days'

notice to all concerned.

Because of this public-service character of our operations and because no other

national law was applicable to this trade, it was felt that the National Industrial

Recovery Act was peculiarly adapted to the purpose of bringing about the stabili-

zation in rating procedure needed by merchandise warehousemen anxious to par-

ticipate in the recovery program. Accordingly, in August 1933, the merchandise

warehousing trade submitted its proposed code of fair competition to the Na-

tional Recovery Administration providing for a sort of public utility regulatory

set-up, calling for the filing of tariffs and a waiting period of 30 days with respect

to changes therefrom, features in effect for many years in States where there is

public utility supervision over members of our trade.

With this background in mind, you will understand why the stabilization fea-

tures that are in the Merchandise Warehousing Trade Code are natural to and

needed by the trade. Article IX of the code reads:

"Each member of the trade shall publish, post in a conspicuous place open to

public inspection, and file with the code authoritv, a tariff containing all rates,

charges, terms, and conditions covering his warehousing facilities and services,

which rates, charges, terms, or conditions shall not be changed except upon the

publication, posting, and filing of a new or supplemental tariff, to become effective

10 days thereafter.

It will be observed that the National Recovery Administration, while readily

assenting to the tariff-filing procedure, did not feel able to approve the 30-day

waiting period common in the transportation field and even within our own trade

where State laws apply.

It is economically unsound for rates and charges in public warehouses to fluctu-

ate from day to day. It is necessary for manufacturers, importers, and other

warehouse users to know in advance of their sales what the cost of delivery is to

be. There is need for them to know what the warehousing factor is in their dis-

tribution expense, just as they know what the railroad rates are for the trans-

portation of their products. They want to know also that their competitors are

paying no less than they are for public warehousing service in their various com-

petitive markets. It is, therefore, in the interest of the public served that the

rating procedure in the merchandise warehousing trade have stability, and that

changes in rates and charges be made by orderly process, just as with other agen-

cies utilized in the movement of goods from factory to consumer. We know of

no other way by which this stabilization may be maintained except through the

publication and filing of tariffs; and a 30-day waiting period, usual with other

agencies in distribution, would be more efficacious than the 10-day period that

the trade's code now provides for.

Another price control that the trade should have, in our judgment, and which

was in the proposed code but not included in the approved code, is the power of

the trade's administrative agency to suspend a tariff or supplement against which

complaint has been made on the ground that the rates and charges contained

therein are inadequate, such suspension being subject to National Recovery

Administration review and disapproval after the trade's administrative agency

has made its finding as to the inadequacy complained of. Such supervision over

merchandise warehousing rates and charges would be similar to that exercised by

the Interstate Commerce Commission over the warehousing rates and charges

of railroads that do also a merchandise warehousing business. This procedure

would bring about nationally a stabilization within our trade in the same manner

that stabilization is felt to be needed and is attained in States where merchandise

warehouses are public utilities under the law. We think that this particular

stabilization feature is in the public interest and would be practical in our trade

under the provisions of the National Industrial Recovery Act. As I say, the trade

asked for it, but the National Recovery Administration had not developed

sufficiently to assume the roles of a regulatory body of the kind required.
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The cost provision in the code is not what the trade asked for but is what

National Recovery Administration concocted for us as being in line with its

pricing policy as it then existed. A "price floor" is established, no rate being

permitted that is below the "lowest reasonable cost of the most efficient and low-

est cost operator in the locality." Under this provision a member of the trade
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may sell below his own cost, provided he is not the most efficient and lowest

cost operator in the locality. However, there has been a "floor" established by

the code, which, along with the other controls, does contribute its influence in

procuring the stabilization that we have assumed the National Industrial Recov-

ery Act contemplates for our trade.

The National Recovery Administration has approved the trade's recognized

cost method, with some omissions, and in this connection, as well as relating to

other stabilization features in the code, I wish to direct the Board's attention

to the fact that our code authority is cooperating with the Federal Coordinator of

Transportation in a program having to do with stabilizing the voluntary ware-

housing services performed by the railroads, steamship lines, State and municipally

owned facilities, and port terminals generally. Prior to the National Industrial

Recovery Act, such effort had been more or less futile. In other years, intense

competition among transportation agencies has brought about a system of charges

below cost, allowances, rebates, and improper absorptions, injurious to all concern-

ed, including the public served and particularly taxpayers. These stabilization

features in our code give us now the opportunity to cooperate with the Interstate

Commerce Commission, the Federal Coordinator of Transportation, and other

agencies in order to remedy this situation; and we are positive that the elimination

of any of these features from our code will prevent this cooperation and largely

handicap the Federal Coordinator. It would then require legislation to place all

of these industries concerned under some other Federal control if the problem of

voluntary warehousing by transportation agencies is ever to be solved.

We have reoently made a survey of employment conditions in our trade and find

that the members of the trade have, in the aggregate, increased their pay rolls

almost 30 percent over the same period last year, and the number of employees

by a like amount. This has been their contribution to the recovery program.

The fair-trade practice provisions have not had sufficient time to operate to Dring

corresponding improvement in sales revenue. In fact, it is only the promise that

these provisions give for the future that has warranted the members of our trade

in subscribing so wholeheartedly during these past few months to this procedure

for bringing about better employment conditions. Take away these stabilization

features from the codeâ€”the filing of tariffs, the 10-day waiting period, and the cost

provisionsâ€”and our trade would be in the same status that all industry was in

when the National Industrial Act was conceived. It was not able to participate

in any employment program unless bad competitive practices would be abolished

so as to permit the acquirement of the revenues necessary to pay the increased

pay-roll expense contemplated under the program. Take away these stabilization

features that are bringing about saner competition, and we are where we started

18 months ago. We shall have the increased pay-roll requirements but nothing

to meet them with.

We have no fixation of actual prices in our code. These price controls that we

do have are practical, were known to the trade prior to National Recovery Act,

are needed now under the recovery program, and they should be retained in this

trade because of the quasi-public utility character of the service that it renders to

the shippers of this country.

EXTRACT FROM PAGE 29 OF THE MINUTES OF THE MEETING OF THE MERCHANDISE

WAREHOUSING TRADE, FEBRUARY 8-0, 193S, NEW ORLEANS, LA.

"Whereas at the meeting of the Merchandise Warehousing Trade Code

Authority, held December &-8, 1934, a resolution was passed urging the con-

tinuance of the National Industrial Recovery Act for a further period of at least

1 year from its expiration date, and in accordance with this resolution a statement

was prepared and forwarded to the President of the United States and members

of the National Industrial Recovery Board, the President of the Chamber of

Commerce of the United States, and other officials in Washington: Be it therefore

"Resolved, That the American Warehousemen's Association, Merchandise

Division, in session at New Orleans this date, hereby approve and endorse the

action of the Merchandise Warehousing Trade Code Authority as set forth above.

"If it is in order, I would like to change the words 'American Warehousemen's

Association, Merchandise Division', to the 'Merchandise Warehousing Trade.'
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"Chairman Adams: You have all heard the resolution offered by Mr. Haslett.

Is there a second?

"Mr. C. C. Daniel (Kansas City, Mo.): I will second it.

*******

"The question was called for * * *.
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"Chairman Adams: All in favor signify by saying 'aye'; contrary.

"The resolution is adopted."

It is hereby certified that the above is a true and correct copy of the verbatim

minutes of the meeting of the Merchandise Warehousing Trade at New Orleans,

February 8-9, 1935.

Wilson V. Little, Secretary.

Letter From Morvat & Sons, Inc., Bridoeton, N. J.

April 9, 1935.

Finance Committee of the United States Senate, Washington, D. C.

Gentlemen: Your telegram received and regret very much that as much as I

desire to be present on the 11th to testify against the continuation of the National

Recovery Administration beyond the date of June 16, circumstances will not

permit the time and expense.

You have directed me in your telegram to prepare a written statement. There-

fore, I take the privilege of using this means to bring before you the facts as

briefly as possible.

Speaking of the National Recovery Adminsitration and its effects, permit me

to state as follows:

We have been in the business of manufacturing ladies' apparel since 1906.

Since that time, to the present date, we never had any labor troubles. A little

after the National Recovery Administration was introduced with its section 7a,

the National Needle Workers' Union took it upon themselves to enroll all workers

and thev sent their representatives to begin agitation among employees of our

town. They engaged people outside of our factory to appear in front of same

with large placards on which was printed "We are representing N. R. A." and

"You must enroll in the union." Several agitators visited our workers in their

homes and used all sorts of persuasions, even coercion and physical injuries,

continuing these efforts for nearly 3 months, failing in their efforts only on account

of the satisfied conditions of our loyal workers. We made complaints to the

National Recovery Administration authorities, but they would do nothing to

help us.

After their failure to organize our forces, the disappointed agitators began to

file complaints against us for alleged violations; and to answer those groundless

accusations, we wore obliged to appear in Newark, 130 miles away from our place

of business, causing us the loss of time and expense which we could ill afford.

No sooner had we disproved one complaint than they launched another.

When the code covering our industries went into effect, none of the conditions

vital to us, situated as we are in a small community where efficient operators are

few, were taken into consideration. When we applied to Washington, bringing

these vital matters to the attention of the various boards, they referred our case

to the code authorities at New York which are composed of big city manufacturers

and union labor leaders. What chance did we have to get satisfactory action

from them? None whatever!

While the administration desires to decentralize the industry, their interest is

to annihilate all small, country industries and concentrate all business in the

large cities, to have all the field to themselves; the labor leaders, on the other

hand, to have all the workers pay tribute to them.

The fact-finding commission covered the field to learn what would be the

proper differential in regards to the minimum wage. They arrived at the con-

clusion, and reported back, that at least 30 percent less should be paid by manu-

facturers situated as we are, in a small community, than by those conducting

business in large cities. We have never received relief in that respect. There-

fore, we cannot compete with the large, city manufacturer. Due to our extra

transportation charges, the lack of efficiency of our workers compared with those

of the city, and the fact that during the spring and summer months quite a num-

ber of our trained help stay home to help on the farms and we are obliged to fill

their places with untrained or aged workers, we are at a great disadvantage and

have a hard struggle to hold our own against the prevailing odds. The fact is
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that our losses are piling up due to the high cost of labor and materials, plus the

fact that what we produce we are obliged to sell without profit to compete with

the large city manufacturer.

Characteristically, the methods used by organized labor will be illustrated by

the fact that while we are restricted to 36 hours, one unionized shop within a short
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block of our factory works 6 days a week all hours without anyone disturbing

them and they have no time records, while the open shops are harassed beyond

your imagination. Recently, one small contractor of our town who has been

called for alleged violations and has been denied labels by the code authorities

unless he submits to certain conditions which we all know he cannot comply with,

was told by the union representative to sign up his workers and they will wipe off

the slate with the code authorities.

I could cite numerous cases which come to my knowledge, one more unequitable

and vicious than the other, and furnish their testimonies to prove every word of

it if you desire to give me the opportunity.

Thanking you for the courtesy extended, I remain,

Sincerely yours,

Morvay & Sons, Inc.,

Victor W. Morvay.

Letter from Mr. George H. McGovern, President Builders Supplies

Corporation, Wilmington, Del.

Wilmington, Del., April 5, 1985.

Felton M. Johnston, Esq.,

Clerk, Senate Finance Committee, United States Senate,

Washington, D. C.

Dear Sib: Your letter of April 2, 1935, arrived during my absence from the

city.

By reason of illness I wired you today in reply to your telegram as follows:

"Cannot attend meeting of Finance Committee April 8 regarding National

Recovery Act. If committee desires to hear me at later date request you arrange

to have National Recovery Act or W. H. Talley, secretary of Retail Coal Code,

Wilmington, Del., produce their record of public hearings for reference in order to

substantiate questions that may be asked. Code authority has refused my

request to produce these records. Answer to your telegrams delayed by my

absence from Wilmington."

With reference to your suggestion that a statement be prepared by me and that

I indicate the time that may be required to present it: We are giving you a state-

ment of the improper procedure under the National Recovery Act which should

be guarded against in any future legislation on this subject. The time to be

required for the presentation of these points would depend primarily upon the

committee and the amount of verification that may be required by it to sub-

stantiate each item.

Our statement is as follows:

1. Restrictions should be inserted in any future legislation which would fix

responsibility for the making of affidavits and using the prestige of the President

and the Government. This could be accomplished by requiring the makers of

affidavits to post indemnifying bonds. We have been successful in contesting all

litigation against this company despite the false affidavits filed against us. We

have been subjected to months of publicity and now that we have been successful,

we are without recourse as to costs or damages because all of this litigation has

been carried on in the name of the Government.

2. That this company has paid and is paying higher wages than provided for

by the code.

3. That the code authority has practiced a fraud upon the public by the use

of false price lists as to cost price of coal to the dealer.

4. That the code authority has misrepresented the effective dates upon which

prices took effect.

5. That the code authority assumed arbitrarily to change prices and their

effective dates.

6. That the prices of coal before their effective date were fraudulently repre-

sented in court as of August 18, 1934, while it enforced and put into effect an

entirely different schedule of prices on that date and prior thereto.

7. That the code authority violated its own regulations in establishing prices.
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8. That the code authority changed prices arbitrarily without the approval of

the Administrator.

9. That the code authority represented such changes could be automatically

made, but has failed to provide evidence of such automatic) authority.

10. That the code authority has attempted to have the representation that
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prices were approved while as a matter of fact no signature of approval has been

produced to support such fraudulent act.

11. That the code authority has avoided and refused to make an honest

statement relative to the official approval of the schedule of prices.

12. That the code authority maliciously selected this company for prosecution

and oppressive litigation despite the fact that a large number of other dealers

were selling coal at prices lower than this company.

13. That this company has successfully combated this malicious litigation,

and is still ready to preserve its constitutional rights regardless of the assumption

of authority and "hip-pocket" law.

14. That the local code authority was illegally elected in violation of the

provisions of the code as signed by the President.

15. That the code, as signed by the President, was changed particularly in

relation to the classification of members.

16. That the ballot used in the election of the local code authority was so manip-

ulated as to give preference.

17. That despite the provisions of the code that no inequitable restriction on

membership be imposed, the granting of votes upon a tonnage basis, or amount

of business done, does impose arbitrary discriminatory and oppressive restrictions

upon the small dealer, and therefore, is a violation of article 8, Monopolistic

practices.

18. That the arbitrary discrimination permitted the control of the solid fuel

industry and the ultimate levying of taxes upon the consumer by a single influence

and interest.

19. That this company was deprived of its vote in its proper class under the

code by the arbitrary changes effected through the manipulation of the ballot.

20. That a list of proposed candidates was circulated prior to the election

whereby the same candidates at large were voted for under each class of member-

ship, resulting in the election of two officers from the largest dealer.

21. That the wording of the certificate of compliance required the assent which

in effect was to create a combination detrimental to the constitutional rights of

an American citizen.

22. That this company has been denied the right to make extracts from the

record of the proceedings of the public meetings of the code authority, thereby

depriving it of its proper information for the conduct of its business and its con-

stitutional defense against the unwarranted and prejudiced action in court as

promoted through the action of the code authority.

23. That this company has been "boycotted" in the expenditure of our local

tax monies as well as Federal funds in an effort to force and coerce us to give up

our constitutional rights under our Government.

24. That the consumers' committee was not represented and unable to express

their views upon the action of the code authority or the prices as fixed.

25. That the costs were not properly secured by the administrative member.

26. That the administrative member made a false affidavit in reference thereto.

27. That the administrative member was not qualified to secure costs.

28. That the administrative member padded up the basic costs according to

his so-called "philosophy", to the injury of this company and the consumer.

29. That the administrative member arbitrarily attempted to coerce this

company from doing a cash business, and endeavored to force us to go into a

credit business.

30. That the administrative member expressed pleasure at the prospect of

having an opportunity to testify in court, making reference to the fees he had

secured in cases for so doing, and stated to us that he had "teeth and could use

them."

31. That perjured testimony was resorted to in an effort to harass this company.

32. That subornation of perjury was resorted to in having identical affidavits

made in the United States district court against this company, despite the fact

that in a public meeting the maker of such affidavits made statements contrary

to those made in such affidavits.

33. That the effect of such perjured affidavits was an attempt through a collu-

sive combination to destroy the business of this company.
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34. That we have been denied copies of the records of the code authority,

despite the fact we agreed to furnish all expense connected with the furnishing

of same.

Very truly yours,

Builders Supplies Corporation,
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George H. McGovern, President.

Letter prom the New England Jobbers and Manufacturers Millinery

Association, Boston, Mass.

Boston, Mass., April 16, 1935.

Mr. Felton M. Johnston,

Clerk Senate Finance Committee, Washington, D. C.

Dear Sir: Replying to your telegraphed notice that the Finance Committee

would give us a hearing at 10 a. m., Wednesday, the 17th, on the National

Recovery Administration investigation, we wired: "Impossible to give personal

appearance Wednesday. Mailing written statement with supporting information

of our criticism of National Recovery Administration Millinery Code."

Our objections to the National Recovery Administration, as applied to our

industry, are as follows:

1. That it is un-American and contrary to the spirit of liberty that we have

been taught is our birthright. Our workrooms and books are inspected and

audited, our employees questioned by inspectors and auditors looking for viola-

tions and transgressionsâ€”such inspections being taken as a matter of right, not

by permission; whereas, even in a criminal procedure our police department

would hesitate to enter our business premises without complaint and a search

warrant issued by the court. â€¢

2. Our hours of labor are limited to five 7-hour days with permission for over-

time not in excess of 12 weeks in 1 year of 7% hours per week, this overtime to

be paid at not less than time and one-third of the normal wage rate. Our wages

are classified as to every operation. Ours is a seasonal business with long dull

periods between the spring and fall seasons, and wages which are paid by classifi-

cation, giving no elasticity of cost where the most skilled often is not a fast

worker and piecework must be paid equal to the classified hourly rate. These

regulations are a hardship to all, especially the small manufacturer, who is

deprived of any personal direction of his own business in matters of vital

importance to his well-being.

3. Is the matter of extravagant expense of administrating the code. The sales

of our industry for 1934 amounted to $105,000,000; the cost to the 1,373 estab-

lishments in the business was $576,628.27, or $419.08 per factory. This, we

think, is excessive. Our code authority fitted up their New York headquarters

at a cost as follows:

Office furniture (desks) $6, 068. 87

Office equipment (typewriters) 1, 537. 12

Office furnishings (carpeting) 1, 646. 34

Shelvings 1,263.94

Partitions and constructions 5, 219. 45

Electric fixtures 2, 369. 28

Total $18, 105. 00

In this office are installed ourâ€” Salary per year

Code director $20, 000

Code secretary 10, 000

Code auditor 10,000

The above figures are excessive, especially the salaries which, to our mind, are

out of proportion to salaries paid in more responsible positions and to many occu-

pying positions high in public affairs. In these trying times we cannot help but

question the expenditure of such amounts simply to force upon an industry rules

and regulations which are necessary only for the small minority of unethical

manufacturers among us.
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Our association is heartily in accord that sweat shops and exploitation of child

labor should be done away with, and that enforceable laws be made to cover not

only these evils, but the dishonest chiseler and grafter in industry, as well.

Under the above simple regulations there would be no need of the many differ-

ent codes that, with their exaggerated expense accounts, are eating the very life-
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blood out of our business existence and taxing the consuming public beyond their

ability to pay.

Thanking you for your kind consideration of the above, and for this opportu-

nity of expressing our views to your committee, we remain,

Yours truly,

New England Jobbers & Mfgrs. Millinery Ass'n.,

Arthur R. Cook, Treasurer.

P. S.: Figures quoted are taken from Annual Report and Budget of the Code

Authority of the Millinery Industry.

(The report referred to above is on file with the committee)

Letter and Statement Submitted by Mr. D. H. Newell, Concord, N. H.

D. H. Newell, Inc.,

Patriot Building, Concord, N. H., April IS, 1935.

Mr. Fblton M. Johnston,

Clerk, Committee on Finance,

United Slates Senate, Washington, D. C.

Dear Sir: This is a complaint against the National Industrial Recovery Act

particularly as applied to the distributing of bituminous coal. It is an outline of

the way the Coal Codes under National Industrial Recovery Act have affected

this business.

I write this not as a conservative, a radical, a democrat, republican, or any other

Ism except common-sense-ismâ€”based upon my actual experience and the experi-

ence of the company of which I am head.

As an introduction, please note the writer, a man of 51 years of age, has spent

approximately 20 years of that time as a wholesaler of coal, chiefly bituminous coal.

He had his training in Philadelphia and the mining regions of Pennsylvania;

he went through the war period in the wholesaling of coal with headquarters at

Philadelphia and, over a period of years, much of his time was spent in the soft

coal regions of Pennsylvania, northern West Virginia, and western Maryland.

This concern was established in September 1925 to act as sales agents or mine

agents for the sale of coal in New Hampshire and the eastern watershed of Vermont

and has served that territory almost exclusively for the 9% years since that time.

Please note that we are decidedly a "small" business. Please note that in that

period we have never failed to pay a mine bill on time; and, if our expert knowledge

and service was not necessary to this territory, we would not have lasted close to

10 years, particularly through such a period of industrial depression as we have

lately suffered.

We are purely a wholesale concern, and only handle coal in carload lots directly

from the mine to consumer.

Following the President's proclamation in 1933, we joined the American

Wholesale Coal Association and the New England Wholesale Coal Association

and paid our yearly dues in advance. We took our time and money to attend

meetings of the New England Wholesale Coal Association at Boston. We found

that representatives of the largest producing and selling companies (the two are

well tangled up) had taken it upon themselves to go to Washington and draw up

codes made to order for themselves. We found we had no voice whatsoever.

As our first year's membership drew to an end, we resigned from both associations.

We resigned because we were convinced these organizations and the coal codes

were not living up to either the spirit, letter, or intention of the National Industrial

Recovery Act passed by Congress. We withdrew because we made up our mind

that, as exercised, the whole thing was no more than a scheme to put out

of business small and medium sized members of the coal trade. We resigned

because we did not intend to longer contribute toward the cost of the rope that

was to be used to hang us.

The producers' coal codes went into effect October 1, 1933, with a minimum

price to consumer on each separate coal. We endeavored, through the organiza-
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tions we had joined and by direct contact with code authorities, to obtain copies

of these prices and code regulations. We could not obtain them until the month

for which the minimum prices applied was nearly over.

The operators' coal codes conjured up a Bcbeme whereby distribution of coal

was made under the heads of " General Distributor" and "Regional Distributor."
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The general distributor was one who marketed the entire output of a given

mine. The general distributor could make any commission arrangements he

pleased with the mine he represented. On the other hand, the regional dis-

tributor, who often did the actual sales work, was limited to a 7 percent com-

mission. Allow me to point out the viciousness of the above scheme.

Many mining concerns had their own general sales office under a different cor-

porate head. Sometimes this selling agency nearest to that particular mine or

group of mines was a holding company for a second selling concern. Therefore,

these one, two, or three selling concerns made their independent arrangements

as "General Distributor" with the mines and each other and may have been

allowed a dollar a ton or any other percentage for selling.

On the other hand, my small concern, in most instances buying directly from

the producing company, was restricted to a 7 percent commission. While one

part of the Federal Government is going after "holding companies", another

section of the Federal Government is creating them and placing in their hands

the opportunity for unlimited bonuses or commissions.

You can easily see that the above "general-distributor" scheme would enable

the large wholesale houses, or holding companies, to take large commissions,

put agents on the road with the proceeds, and force the smaller wholesalers with

their limited incomes out of business. Thereby it would limit the means of dis-

tribution of the small or medium-sized mines and force those mines into the

hands of the large wholesaling and holding companies at such terms as these

large companies) so-called "general distributors , might dictate. The above

would be very expensiveâ€”but a monopoly would know just how to get it all

back from the consumer! In the end, the bituminous coal industry would be

smashed just as has the antnracite coal industry. The example is before you.

No craftier attempt to build up a monopoly has ever been devised.

The first part of January 1934 a group of the larger wholesaling concernsâ€”

"general distributors"â€”entirely broke away from the codes and took sizable con-

tracts at prices to consumers considerably under the minimum code prices which

they themselves had established the previous 1st of October. We learned of it

when we started to meet vague but positive sales resistance. By the middle of

January, the tale had leaked out and, of course, we then knew what the resistance

meant. Naturally, the industrial buyer, bedeviled by his own codes, was try-

ing to get his coal as cheaply as possible, and contracted as far ahead as possible

at the lower than code prices which were offered early in January 1934. Thus

heavy tonnages were taken off the market as far as the medium-sized and those

"not in the know" factors in the trade were concerned. After the horse had

been stolen, the different codes got together, published the fact of how exceedingly

sorry their members were, and promised to be good as of the middle or latter

part of January. In other words, the bad Indians came back on the reservation,

were probably admonished by the loud Johnson not to do it again, and promised

thereafter to be "good injuns."

Just how did the above affect my business? Just where do you men get the

idea that the decency, honor, and integrity of the obal trade is wrapped up in its

largest factors? Just where does the present administrative branch of our

Government get that idea? If they don't have that idea, why has no definite

attempt been made to consult, or to protect, the small and medium-sized factors

of the coal trade, both on the producing and distributing ends? The National

Industrial Recovery Act is perfectly clear that the smaller factors should be

protected by this scheme that was supposedly devised for the general good. Is

it the hidden intention of the present administration to make but two classes of

Americansâ€”the over-lords of great wealth and the serfs who must live off welfare

associations and doles passed out by the various divisions of Government?

Although the producers' codes and the wholesalers' codes were suppoed to

control the bituminous-coal industry, we find along the eastern seaboard centered

at the port of Boston another code, called the "Dock Operators' Code." Please

note this monstrosity and think of the integrity of the Government officials and

code officials who have allowed it to go on for so many months with their knowl-

edge. The members of this Dock Operators' Code are large, very large, coal

concerns. Maybe some of them own mines. Maybe they are just "general

distributors." At any rate, they are the largest coal concerns operating along
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the eastern seaboard and have puissant connections and affiliations in the West-

Virginia and Pennsylvania coal fields and coal trade. They represent some of the

largest of our American coal companies.

This is what "The Dock Code", their code, means. If any member wants to

change the price of coal f. o. b. cars piers Boston, or other discharging point, they
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must file such change of price with the secretary of the dock code. Thereby the

other members of this select group may know when one of their compatriots is

cutting prices. No one not a member of this favored group has the benefit of

this information. The members of the group are those bringing tonnages of

coal by water, largely from the loading points at Hampton Roads, Va., to unload-

ing points such as Providence, Boston, Portsmouth, N. H., and Portland, Maine.

The minimum code prices on coal should be observed by all honest men.

Therefore, my concern buys a carload of coal from a mine in Pennsylvania at

the minimum code price of, say, $2.40 per net ten mines. We sell it at that

price to the factory, assume the credit risk, and the mine operator allows us 7

percent commission. The freight from the mine in Pennsylvania to the point

of destination of the coal is published. Therefore, the mine operator, the dis-

tributor, competitors, and the buyer know exactly what the cost of the coal will

be f. o. b. destination.

Now take the coal that comes to New England from the West Virginia fields

via water from the ports of Hampton Roads; "Dock Code Coal." That coal is

supposedly bought at code prices in West Virginia. It has added the rail freight

rate from mines to tidewater at Hampton Roads, Va. Here is the joker: It

also costs so much a ton for that coal to be brought by steamer to Boston (the

going rates the past winter have been published as $0.65 to $0.75 per ton).

After it gets to Boston or some other New England unloading point, there is a

very definite cost to unloading that coal. Also must be added insurance, shrink-

age, interest, and commissionsâ€”ail of these before the f. o. b. cars piers price is

given to the consumer. The codes have in no respect forced a statement of all

these carriage expenses from these large "Dock Code" companies. They have

over $1 per ton hanging loose to play with in the naming of a price to consumers;

have tacitly acknowledged that they have broken the code prices and fall back

upon their own little dock code as a defense. Their glib reply to a cut price is

"We have our own boats. We can charge ourselves anything we want to for

transportation and costs."

Just where do we figure against that kind of government-aided competition?

We sell coal at the code price. On the other hand, the members of the dock

code if they want to take business from us, have the above mentioned mess of

expenses from tidewater loading point to f. o. b. cars tidewater destination point

totaling more than $1, to juggle with. If they want to take a piece of business

away from D. H. Newell, Inc., who is living up to the codes, they just underbid

us. This they make up by "socking" the price to some other consumer not

located to benefit by our all-rail competition. Our transportation costs are

known and published. Theirs are partly hidden. We have no leeway. They

have a dollar a ton to play with. They are the great would-be monopolists of the

coal trade, one of them in receivership. We are a small concern living up to the

law and paying our bills.

The above situation has not gone unknown to the Federal officials over the

Coal Codes. It has not been unknown to the code officials drawn from the coal

trade. We do not know what swaps and agreements have been made on the

quiet among the large factors which would allow the above unjust situation to

continue since 1933.

It is well to call your attention to the fact that the production of soft coal in

Pennsylvania is not being entirely financed by Pennsylvania operators and banks.

It is being financed largely by wholesalers, such as ourselves, scattered all over

the East. Banks in each of the Middle and New England States are doing a

large part to finance the production and sale of the coal mined in Pennsylvania.

Am I wrong in assuming that, after we have been killed out, the Federal Govern-

ment is going to go down in its pocket and do that financing? Of course, you

understand that, being out of business, we won't be able to pay the taxes you

must assess.

The Federal Government has allowed itself to be imposed upon by the large

factors in the mining and selling of bituminous coal. These claimed that intoler-

able conditions obtained in the bituminous-coal industry, which the industry

itself was powerless to correct.

The writer believes the bituminous industry has been and is no worse off than

other great industries. It suffers from the excessive greed of its largest factors.
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These factors are now begging you for a monopoly in the mining and distributing

of bituminous coal. A monopoly breeds resentment and suspicion in the minds

of the people. It is sure to become greedy, dictatorial, and dishonest. Its

power is fought for in the political arena and its proponents ask you to adopt this

method to poison the whole social body of 124,000,000 people so that a group of
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less than one million can work together in amity. The consumer is considered

only as the one who makes such a method possible, â€”he, which is societypays

the bills. Substitute any other price-fixing code for coal and the foregoing is

equally applicable.

The writer has no intention of being critical without being constructive.

Therefore, if the operators and miners insist to the satisfaction of the Government

that conditions in the industry and the general welfare demand a degree of

Federal control, I offer the attached method which gives a fair deal to miner,

operator and consumer.

Very truly yours,

D. H. Newell.

plan

We question the wisdom of "price-fixing" under the codes and doubt the

justice and equity of arbitrary and artificial price levels set by any authority other

than the people themselves acting under their natural interests. We question

whether any group or central authority, however high their motives, has wisdom

enough to fairly do this task. The results of 18 months' trial carry conviction

that justice and general welfare do not lie in that method.

Coal, furnishing power and heat, is a base of industry. The power to fix the

price of this essential is the pbwer to tax industry. To give this taxing power to

a central group made up of the large factors in this industry, who derive the

greatest profit from this scheme, is Bourbonism, not Americanism.

If it is answered as an argument for this method of price fixing that the bitu-

minous-coal industry was in such a condition before the adoption of the codes

that some regulation was imperative, that labor was being exploited, that it is a

quasi public utility being a natural resource on which all industry is dependent,

we offer the following method of control:

METHOD AND EXPLANATION

1. Maintenance of present minimum wage schedule.

2. Removal of all price restrictions and regulations whatever.

3. Whenever, after a year's operation, a coal mine shows a loss from operation,

it is closed down for that reason; to stay closed so long as the average price of coal

remains at or below the level of price of this commodity in the year in which the

loss was suffered. If the average rises, and the owners deem they can operate at

a profit at the new price, they may be permitted to open. (The conditions of

this clause will be accepted by agreement with the factors pressing for Govern-

ment regulation, if these factors of the coal trade are acting, as they claim, for

the public weal.)

4. Federal examiners, similar to bank examiners, would set up accounting

systems and determine profit and loss. One item of cost that would be deter-

mined by the government, and would be the same for every mine, would be the

value to the nation of the coal in the ground. It is this value that is the "social

value" and the factor that makes this industry a national resource.

1. This method would protect the consuming public from excessive and unjust

prices.

2. It would protect labor from being exploited.

3. It would prevent the capital fund invested in the business from being

frittered away in senseless competition.

4. It would prevent the dissipation of a national resource.

5. It would put the test of remaining in business on efficiency and not on special

privilege, masquerading as general welfare.

To develop briefly these last five statements:

1. That it "would protect the consuming public from excessive and unjust

prices." If prices rose from any cause, more mines would open to increase the

supply and satisfy the demand and keep the level of prices fairly even. It would

tend to eliminate the excessive dips and rises of the price line on the chart.

2. That "it would protect labor from being exploited." The present wage

scale is the result of agreement between employers and employees under circum-

stances favorable to labor. Producers of coal were assured of prices sufficient

to pay labor what was mutually agreed as fair. The present wage scale came
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from a council of good will and not warfare. We have no objection to paying a

price for coal which is fair to those laboring to produce this necessity. We

believe that good wages are economical wages, and that those units in the industry

that pay such wages will be the ones to live and profit under this plan. We

recognize also that if labor is to be employed it must be efficient and share the
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responsibilitv with intelligent management.

3. That ,rit would prevent the capital fund invested in the business from

being frittered away in senseless competition."

4. That "it would prevent the dissipation of a national resource." Our

greatest national resource is our accumulated wealth, the result of the labor and

thrift of countless millions that have gone before. We cannot spin a thread

without it. To waste this greatest national asset in order to despoil the Nation

of another national resource is insane folly. Unrestricted competition in this

industry has done that in the past and will do it in the future. This plan would

conserve both national resources, the capital fund, and the coal in the ground,

and at the same time assure consumers of intelligent and effective competition.

5. That "it would put the test of remaining in business on efficiency and not

on special-privilege masquerading as general welfare." The prices of soft coal

for the last year have been unnatural prices, fixed by the edict of the central

government and, in the nature of the circumstances, largely influenced by those

in position to reap the greatest profit.

Whatever its aim, the present system marches toward a monopoly. It is

admitted that many small factors in this industry have been eliminated in the

past year and that this basic industry is becoming more centralized and monopo-

listic." We believe the welfare of the Nation lies in a reversal of this trend and

ask for the end of this unsocial method of control.

The system I present is practical and simple. Tonnage that is shipped in

freight cars is easy to check. It would discourage the intricate methods of

bookkeeping by which large units are wont to disguise or cover up earnings. To

continue in business they would have to show a profit. It would give large

capital all the advantages that are claimed for it, and give the small factor all

the advantages he claims for his compact supervision and managementâ€”and

allow the consumer to keep his one weapon of defenseâ€”competition.

D. H. Newell.

Statement Submitted by the Research Products Corporation, New

York, N. Y.

To the Senate Finance Committee:

The unaffiliated dental manufacturers and dealers of supplies and equipment

through their spokesman, the Research Products Coporation of the City of New

York, State of New York, present the following objections to the present set-up

of the dental goods and equipment industry and trade code and the code authority

for said industry.

As presently constituted the code itself is ineffectual and serves no purpose

so far as the betterment of the industry is concerned but merely presents an

opportunity for certain individual concerns which, as will be shown hereafter, to

obtain advance information concerning the trade secrets of its competitors, and

permit them to undersell the market of their competitors and also secure lower

operating costs for themselves as against a higher standard set for their com-

petitors. The particular code in question was set up by the American Dental

Trade Association, which in the past has been seeking to dominate and control

the industry. By reason of the fact that there was too active competition and

new inventions for use of the dental profession were making serious inroads on

old standard products sold by association members it was deemed expedient to

adopt some means or measures to eliminate this competition.

It is urgently brought to the attention of this committee that the industry

involved does have a public interest inasmuch as the products of this industry

are used for the safeguard of the health of the people. To effectuate a continuing

improvement in dental professions and the practice of dentistry a free and open

market must be maintained, and to permit stagnation or destruction of progress

through stifling competition will react to the damage of the general public.

Concerning the membership of the code authority for this industry, an exami-

nation of this code specifically shows that the American Dental Trade Association

controls the Code Board and that the authority of this code board will be sub-
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verted to further the uses and purposes of the American Dental Trade Association

in gaining a monopoly over the industry.

If it is the intention of this committee to formally propose to the Senate body

an effective means of promoting fair competition in the nation's industries, it is

respectfully suggested that the present Federal Trade Commission be given
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exclusive authority to govern and protect industries against unfair trade practices

and that instead of having regional directors for the National Recovery Adminis-

tration, the Federal Trade Commission be organized so that each State will have

a subcommission whose members will not have any affiliation with any industry

whatsoever and who can sit impartially and hear and determine charges of corrupt

and unfair trade practices for which a definition has already been accepted and

which the Federal Trade Commission already takes cognizance of.

In recognition of the fact that the present policing of industry as to the details

of operation has brought about rediculous and annoying situations which have no

bearing upon the fair operation of these industries, it is further respectfully

suggested that only those provisions of the National Industrial Recovery Act

which tend to protect the wage level and prevent too great overworking of labor,

should be retained and all other points against which issues have been raised

they should be abandoned.

To the end that this Committee may well and truly serve not only the indus-

trialists but also the nation at large, this brief is respectfully submitted.

Washington, D. C, April 19, 1935.

Research Products Corporation,

New York City, N. Y.

By Paul Poetschke, President,

(Through Edward H. Rosenblatt, Counsel.)

Letter and Resolution from the Retail Lumber and Building Material

Code Authority, Washington, D. C.

Retail Lumber & Building Material Code Authority, Inc.

Washington, D. C, April 18, 19S5.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

Senate Office Building, Washington, D. C.

Dear Sir: We submit herewith a resolution unanimously adopted by the

representatives of the 32 divisions of the Retail Lumber and Building Material

Code speaking for the retail lumber industry of the entire country. This reso-

lution is expressive of our mature judgment on this subject and we trust that it

may receive your careful consideration.

Respectfully,

H. W. Wilbur, Vice Chairman.

resolution on reenactment of national industrial recovery act and

retail lumber and building material code, unanimously adopted by

retail lumber and building material code authority

Washington, D. C, April 18, 19S5.

Whereas the declared principle of the National Industrial Recovery Act is the

organization of industry for the purpose of cooperative action among trade groups,

the maintenance of united action by labor and management under adequate

Government sanction and supervision, the elimination of unfair competitive

practices, the reduction of unemployment, the improvement of the standards of

labor and the rehabilitation of industry; and

Whereas the President has declared that the purpose of the National Recovery

Act shall be the attainment of the objectives above set forth through tha definite

enforcement of standards of business conduct to be enunciated in codes of fair

competition; and

Whereas the National Retail Lumber Dealers Association on June 17, 1933,

by resolution of the board of directors concurred in by 32 constituent divisional

associations submitted for the approval of the President a code of fair competi-

tion for the retail lumber, lumber products, building materials, and building

specialties trade; and
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Whereas the Retail Lumber and Building Material Code Authority and ite

constituent divisions have earnestly endeavored, with the assistance of the

National Recovery Administration to fairly and impartially administer the

aforesaid code, and

Whereas after an experience of 18 months in the administration of the code
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and of intensive study of the problems arising therefrom, it is our belief that the

following statement represents our considered judgment as to the present status

of this subject and the action which should now be taken by our industry:

1. Our industry, labor and the consuming public has in the main adjusted

itself to our code. While the practical operation of the code has not been

uniformly successful, to abolish the code now would in manv sections of the

country, check recovery and destroy returning confidence. Therefore, in the

event that a satisfactory National Industrial Recovery Act is reenacted into

law, we ask that a new code be adopted to take effect on June 16 when the present

Recovery Act expires.

2. Should a new code be adopted it should meet the following conditions:

A. Fair trade practice provisions shall be effective in such divisions as deter-

mine to operate under the code. The cost of maintaining the necessary adminis-

trative machinery to make effective the aforesaid provisions shall be borne by

such divisions as agree to establish fair trade practice provisions and maintain

appropriate administrative machinery for this purpose.

B. The present regulations relative to hours and wages should be continued.

C. Definite fair trade practice provisions for the protection of the consuming

public should be enacted.

D. The revised code should permit divisions and subdivisions which so desire

to make effective the so-called "open-price filing provisions" with modifications

required for effective operation.

E. A new revised code should permit divisions and subdivisions to make

effective the so-called "liquidated damage clause" as a method of enforcement.

3. It is our judgment that if hours and wages are to be stabilized, that com-

petitive practices which are destructive to the stability of our industry and which

make it difficult for the smaller units to survive must be checked. If these code

provisions which have to a measurable extent benefited our industry arc now

swept away, we foresee the depletion of capital and the demoralization of wages,

all of which are how being held in check.

4. We are strongly opposed to the adoption of any law prescribing either a

30-hour week or any rigid limitations as to hours and wages. We believe such

legislation to be uneconomic, impracticable, and dangerous and that regulation

under the code system is highly preferable to such a measure: Therefore be it

Resolved, That this statement be transmitted to the National Recovery Admin-

istration and to the Senate Finance Committee, and that the executive committee

of our code authority be instructed to take such steps as it may deem wise to

effectuate the objectives herein set forth.

Paul S. Collier, Secretary.

Attest:

H. W. Wilbur, Vice Chairman.

Resolution Submitted by the Rochester Hotel Association, Rochester,

Minn.

Whereas, after full and fair trial, extending over a period of 15 months, it is

clearly evident that the application of National Recovery Administration to

the hotel business has been a failure; and

Whereas, in partial recognition of such fact, President Roosevelt in an Execu-

tive order issued May 26, 1934, placed hotels in a special category of service

trades and abolished the National Hotel Code Authority; and

Whereas, compliance with the code has been proved impossible without

business bankruptcy; and

Whereas, by the very nature of the hotel business, which is essentially a local

domestic service and not industrial or manufacturing in character, such regula-

tion by National Recovery Administration is impractical as well as unjust; and

Whereas, further, hotels are not engaged in interstate commerce, which fact

is tacitly admitted and proved by the failure of the Government to join in a

test case on the grounds of unconstitutionality. Therefore be it
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Resolved by the undersigned hotels, members of the Rochester Hotel Association,

That we protest against the inclusion of hotels, including hotel restaurants, in

any proposed National Recovery Administration legislation.

Rochester, Minn., April 2, 1935.

Rot Watson,
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President Rochester Hotel Association.

Frank J. Pesek,

Secretary Rochester Hotel Association.

MEMBERS OF THE ROCHESTER HOTEL ASSOCIATION

Hotel Kahler, Hotel Arthur, Hotel Carlton, Hotel Martin, Hotel Zumbro,

Hotel Brown, Hotel Campbell, Hotel Damon, Hotel Norman, Hotel Samaritan,

Hotel Security, Hotel Cook, Hotel Delano, Hotel Norton, Hotel Virginia, Hotel

Wagoner, Hotel Claton.

Letter and Statement Submitted by the Code Authority of the Scientific

Apparatus Industry, Philadelphia, Pa.

Philadelphia, Pa., April 16, 1986.

Mr. Felton M. Johnston,

Clerk Senate Finance Committee, Washington, D. C.

Dear Mr. Johnston: This is to acknowledge with thanks, your telegram of

April 15 respecting the termination of the hearings on National Recovery Ad-

ministration before the Senate Finance Committee.

I realize that a large volume of testimony has already been presented and that

more would probably be superfluous. However, we are accepting your invitation

to submit a statement in order that our industry may be on record as requesting

a continuance of industry operation under a code of fair competition, either under

the authority of the present Act or one which is substantially equivalent.

Under the circumstances, we have endeavored to make our statement as brief

as possible, giving only the essential and pertinent information. We trust it

may be found useful.

For such use as you may choose to make of it, and as part of the record, we are

enclosing copy of letter sent to the National Industrial Recovery Board on

December 10, 1934.

Yours very truly,

L. B. Lent, Executive Officer.

statement by scientific apparatus industry

Pertinent information respecting our industry and its code is as follows:

1. Industry is now composed of 460 contributing members, allocated in nine

sections, in accordance with code provisions.

2. Our code of fair competition, no. 114, was approved on November 14, 1933

and became effective on November 27, 1933.

3. Most members are relatively small firms; largest member employs 1,500;

smallest employs 2 men. Total present employees is about 15,000; total normal

employees is about 20,000.

4. Present annual value of sales is about $75,000,000.

5. Since the code became effective, number of productive employees has in-

creased 30 percent; other employees have increased 25 percent.

6. Code provisions permit the filing of price information, but allow no methods

of price or production control.

7. Compliance with all code provisions on the part of members has been very

satisfactory. About 99 percent of all possible "equitable contributions" for code

administration have been collected without undue effort.

8. Code administration has been satisfactory to industry members and to the

National Recovery Administration. It has also proved to be very beneficial in

stabilizing what was previously a rather demoralized industry.

9. Code administration has not been oppressive to small enterprises, nor

tended to promote monopoly. In fact, smaller industry members have enjoyed

a much greater protection (both in kind and degree) than before the code became

effective. And the smaller members constitute the larger part of those who

desire to continue operation under a code of fair competitionâ€”as the results of

a recent questionnaire to all members will show.
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The industry's wishes are as follows:

The industry desires to record its wish to continue operations under its code.

To be deprived of the benefits of 18 months' effort in building industry stability

and protection would, indeed, be a serious hardship.

It is our hope that the Finance Committee of the Senate will find it desirable
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to favorably report the passage of a bill continuing the emergency and the

National Industrial Recovery Act for such a period as will determine whether

or not industrial self-government under governmental sanction should become

a part of our national industrial structure.

Our industry believes that a larger measure of industrial self-government than

is now permitted by the multiplicity of National Recovery Administration rules,

regulations, and policy memoranda would permit us to even more effectively

carry out the policies of the Recovery Act, and that the record of the past 18

months of our industry code administration fully justifies such a belief.

exhibit b

December 10, 1934.

National Industbial Recovery Board,

Washington, D. C.

Gentlemen: From information which has been gathered from official National

Recovery Administration sources, and other authoritative sources, it would appear

that consideration is being given to legislation which would make permanent

some provisions of the present Recovery Act and the corelative provisions of

approved codes.

We are led to believe that the so-called "open-price system" may be retained

in such industries as find it helpful in carrying out the policies of the Recovery

Act.

But it appears to be a fact that those who have studied the subject in National

Recovery Administration have come to the conclusion that a so-called "waiting

period" is unnecessary, and is detrimental to the interests of those concerned, and

is not consistent with the policies of the Recovery Act.

We are convinced that this is not so, as it affects our industry, and desire to

protest against any deletion of the waiting period in the open-price policy

permitted by the provisions of our code. The reasons therefor are substantially

as follows:

A careful analysis of prices filed during the past year, during which the code

has been effective, indicates that in most cases revision of prices has resulted in a

general decrease rather than in any increase. The tendency seems to be ever

downward.

There has been no coercion on the part of the majority, or by the larger manu-

facturers, to induce the minority, or the smaller manufacturers, to increase

prices.

The policies enunciated in title I of the Recovery Act have been our guide

in code administration. We have faithfully endeavored to reduce and relieve

unemployment and to improve standards of labor. It is fair to say that sub-

stantial increases in numbers of employees and rates of pay have occurred in our

industry. We are now in the process of attempting to rehabilitate the industry,

and surely need the aid granted by the pricing provisions of our code.

Some adjustments of the destructive prices of 1929 have been made, thus

preventing the bankruptcy of several concerns and the consequent discharge of

many workers.

Our industry is divided into nine sections, all of which are part of the same

family, but in which conditions vary. The output, or production, of several of

these sections is almost entirely sold to governmental purchasing agencies. In

such cases, the quoted price is the prime factor in determining the award. Even

if identical prices on the specific product are quoted to governmental purchasing

agencies, there should be no legitimate complaint, if the price is a fair one. Under

the competitive conditions which surround bids to governmental purchasing

agencies, and in view of the fact that the lowest bid must (other things being

equal) secure the award, it is to be expected that identical prices should appear

in many or all of the bids on a particular product.

If the waiting period were removed, it would be possible for any member of

our industry to instantaneously revise his filed prices for the purpose of securing

an award, and subsequently revise his prices upward to their former, or higher

level. Permitting such a performance would recreate the destructive conditions

existing before the recovery act became effective, and restore a situation in
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which everybody was essentially bidding in the dark, with no knowledge of what

minimum prices might be.

The imposition of a waiting period gives time to publish information to com-

petitors, thus giving them knowledge of the lowest price which may be quoted

by any member of the industry, and removing the doubt which most certainly
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would exist if this price information is not disseminated to those concerned, before

it may be used in quotations or sales.

It is our conviction that the removal of the so-called "waiting period" from

the provisions of our code would completely destroy the effectiveness and use-

fulness of the price-filing provisions of our code.

We assert that any degree of rehabilitation which our industry has enjoyed

since our code became effective has been largely due to those provisions of our

â–

code permitting the filing and exchange of price information respecting particular

products. To eliminate this privilege, and more especially to eliminate the

waiting period, would be to very largely deprive us of a most effective instrument

in rehabilitating the industry.

It may be pertinent to add that not a single complaint has been made against

any member of our industry for a violation of the wage and hour or labor provi-

sions of our code, and that throughout the industry the scale of wages is very

materially higher than the minimum permitted by the code. Employment has

increased since the effective date of our code, and is continuing to increase. The

condition of the industry is being improved, and many members have been saved

from bankruptcy, and thus permitted to continue the employment of skilled

workmen at much higher wages than in most other industries.

While it is difficult to prove, we think it is fair to say that much of this has

been accomplished because of those provisions of our code which permit the

exchange of price information. In our opinion, it would be a severe blow to the

orderly and progressive rehabilitation of our industry to disturb, or otherwise

change, the conditions which exist at present. *j

By order of the code authority meeting in New York, December 3, 1934.

L. B. Lent, Executive Officer.

Letter From the Sheet Metal Manufacturing Co., Youngstown, Ohio

The Sheet Metal Manufacturing Co.,

Youngstown, Ohio, March 6, 19S5.

Hon. Pat Harrison,

Senate Office Building, Washington, D. C.

My Dear Senator: With further reference to our complaint of February 20,

filed with you as to the restraint of trade monopoly in violation of the Sherman-

Clayton Antitrust Acts of the Steel Code, we have today filed with Willard L.

Thorp, chairman of the Advisory Council, National Recovery Administration, a

brief, per copy enclosed, as to the coercive, oppressive, and destructive operation

of the Steel Code and its unfair competition in relation to independent jobbers,

middlemen, and distributors.

Anticipating the enclosed may be of some service to you in addition with our

complaint of February 20 and thanking you kindly for the interest already

demonstrated, we remain,

Yours very truly,

Thomas E. Farrell,

President.

Youngstown, Ohio, March 6, 19SB.

Mr. Willard L. Thorp,

Chairman Advisory Council, National Recovery Administration,

Washington, D. C.

Dear Sir: We herewith submit allegations of the unfair methods of competi-

tion in the distributions from the manufacturer to the retailer and/or consumer

practiced and operative under the Steel Code, provisions of which were intended

to correct.

(a) As to the nature of the unfair methods of competition among the channels

of distribution from the manufacturer to the retailer which Steel Code provisions

were intended to correct.

(1) The Steel Code provides for minimum selling price schedules to be filed

by each steel manufacturer with the Steel Code Authority. These filed mini-

mum schedules have in practice at all times been the maximum selling-price

schedules.
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(2) The schedule of prices, so filed, are alike applicable to the wholesaler,

jobber, broker or middleman, without any allowances or differentials whatsoever

and are likewise applicable to the consumer or retailers.

(3) Effective prohibition has thereby been established against the distributor

competing with the manufacturer for carload business, effectively restraining
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competition in this class of business solely to the manufacturers where a close

monopoly is had owing to the system of open-price filingâ€”effectively eliminat-

ing any price competition.

(4) Covering less carlot shipments quantity differentials are charged by the

steel manufacturers which are applied on the purchases of the middleman aa

well as the consumer or retailer, thereby permitting the manufacturer which

has proved under the operation of the Steel Code a very destructive fact to-

invade, disorganize and disrupt the competitive field of the middleman by the

manufacturer.

(5) Under the open-price filing system of the Steel Code wherein no provision

whatsoever is made for a schedule of differentials applicable to the middleman's

purchasesâ€”the manufacturer successfully and absolutely precludes competition

from the middleman in either carload or less-carload business.

(6) Through wholly owned subsidiary, distributors, and middlemen who are

not, under the Steel Code, required to quote selling prices in excess of the mini-

mum filed selling prices of the parent company which are the minimum cost

prices of independently owned distributors or middlemen, the manufacturers are

prosecuting a totally unfair and wholly destructive competition through these

wholly owned subsidiaries, distributors, or middlemen against the independently

owned distributors.

To concretely illustrate: The Wheeling Steel Corporation, member of the

Steel Code, wholly owns the Wheeling Corrugating Co., a distributing middle-

man of steel products. The Wheeling Corrugating Co. in any of its warehouses

located in all of the largest cities in the country, as a wholly owned subsidiary

do not have to, nor do they quote selling prices in excess of the minimum prices

filed with the Steel Code Authority by the parent company, the Wheeling Steel

Corporation, which minimum selling prices of the Wheeling Corrugating Co. are

the minimum cost prices of independently owned middlemen or distributors

competing in any of the said cities against a warehouse of the Wheeling Corru-

gating Co.

(c) As to the degree to which present code provisions of this type are not

operating in the publio interest.

(7) Clause C: As to the degree to which present code provisions of this type

are, or are not, operating to the public interest. The provisions of the Steel

Code are operating entirely against public interests, eliminating from business

and throwing out of employment the employees of the independently owned

distributing and warehouse companies, formerly engaged in profitable business

and rapidly being displaced by the unfair competition of the wholly owned sub-

sidiary, distributor, or warehousemen.

(8) The penalization imposed by the Steel Code at the rate of $10 per ton

for any violation by an independent distributor of the filed minimum selling

prices of his supplier works a detriment to the public in artificially raising and

maintaining an unjustifiable level in the prices of all steel products to the consumer.

Most members of the Steel Code and all of the larger members are now unfairly

and illegally competing against jobbers, middlemen, warehousemen, and other

small independent industries who sell or consume products of the steel industry;

through the unfair operation of the Steel Code whereby such wholly owned sub-

sidiaries, regardless of their classification and the field of trade in which they

operate are not required to sell their products at a greater price than the minimum

selling pi ice posted by the parent company, which in all cases is the minimum

cost price of an independent competing company. These provisions of the Steel

Code were drawn with but one purpose in mindâ€”to eliminate as rapidly as

possible all independent companies engaged in the fabrication and distribution

of steel and steel products.

For the reasons stated herein we submit this request for relief from the present

oppressive and destructive operations of the Steel Code and pray for an altera-

tion of the Steel Code to establish a fair schedule of distribution differentials and

the elimination of wholly owned subsidiary competition.

Very truly yours,

The Sheet Metal Manufacturing Co.,
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The Sheet Metal Manufacturing Co.,

Youngstown, Ohio, February 20, 1935.

RE: 8TEBL CODE RESTRAINT OF TRADEâ€”-MONOPOLY VIOLATION SHERMAN-

CLATTON ANTI-TRUST ACTS

As written and operative, the Steel Code is in flagrant violation of the Sherman-
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Clayton Acts, creates a monopoly and is an abrogation of the "due process of

law" clause of the Constitution.

Section 4 in said Steel Code clearly specifies that should a jobber, warehouseman,

or any other middleman, such as ourselves, purchase and take delivery from a

steel mill of steel, they would be precluded, under penalty of a fine of $10 per ton,

from selling thereafter at a profit if their selling price was less than the mills'

selling price at the time the jobber offered the steel for sale.

To illustrate: Assuming our purchase and delivery from a mill of flat gal-

vanized sheets at $3.10 per hundredweight base, the present mills' selling price.

Assuming that we offered these sheets for sale next November at $6.20 per

hundredweight base, which would represent a 100 percent profit. Assuming

that next November the mills' selling price of these same sheets was $6.50 per

hundredweight base, if we sold for 1 penny per hundredweight less than the

mills' selling price next November of $6.50 per hundredweight we would be fined

$10 per ton, not only on every ton involved in that particular sale, but in addition

on every ton sold to the involved customer during the current year, regardless

of whether prior sales did or did not conform to code prices or covered the same

or different products. This, notwithstanding.that to force us to sell at the mills'

selling price at the time we desired to make the sale would result in an injustice

to the consumer and an extortionate profit to us.

Every jobber, warehouseman or distributor of any classification who signed

an agreement under section 4 of the Steel Code has not only made himself liable

to the penalization stated above, but further has signed over to the Steel Code

Authority an absolute power of attorney, whereunder they can fine him and as

his attorney confess for him judgment in the amount of the fine so assessed.

This price compliance section of the Steel Code has effectively prohibited the

liquidation, even at a profit, of an inventory which on a declining market would

thereby effectively control, restrict, and possibly ruin the finances of any jobber

or middleman.

Under the present provisions of the code of fair competition governing the iron

and steel industry, all of the steel mills are required to file with a committee of

the Steel Code Authority a schedule of minimum prices for the various steel prod-

ucts before the same can be offered for sale, which prices when once filed cannot

be changed or deviated therefrom for a period of 10 days thereafter. Any viola-

tions of this selling price schedule on the part of the mills subject the offender to

a fine of $10 per ton for the material sold and in addition thereto a like sum of $10

per ton for any other materials sold to that same customer during the year, re-

gardless of whether the former sales were within the minimum price schedule or

not.

The above is termed "open-price filing." The prices so filed are supposedly

the uninhibited fair selling prices of each member of the Steel Code based on costs

plus a fair profit. Common knowledge dictates that there is a great spread in the

cost of steel as between the various mill members of the Steel Code, with the ex-

pectant result that a similar spread would be evident in their filed selling prices.

Since the code has been in operation and such prices have been filed, there has

not been a single, solitary instance in which the prices filed by each and every

member of the Steel Code have not been absolutely uniform, showing definitely

collusive and illegal actions prior to filing to secure the uniformity of prices

posted.

We are not signators of the jobbers' agreement and penalization provided for

by the Steel Code and accordingly are in no danger of any penalities that would

otherwise arise thereunder. Freedom of competition is denied us, however,

through coercive action by the Steel Institute or Steel Code Authority on our mill

suppliers. A concrete illustration is the following:

Under sealed bids we recently quoted the State of Ohio for furnishing 200 boxes

of tin plate. On public opening of such bids ours was 10 cents per box less than

the otherwise uniform price quoted by all competing mills. Directly this knowl-

edge was made public the Steel Institute or Steel Code Authority endeavored to

have our supposed supplier influence or coerce us to withdraw our low bid, which

request we complied with as otherwise we would in the future have paid an ex-
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cessive penalty through secret, illegal, and coercive actions by the Steel Code or

individual members thereof.

Most members of the Steel Code, and all of the larger members, are now un-

fairly and illegally competing against jobbers, middlemen, warehousemen,

stampers, fabricators, and other small independent industries who sell or consume
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products of the steel industry, through the unfair operation of the Steel Code

whereby such wholly owned subsidiaries, regardless of their classification and the

field of trade in which they operate do not have to sell their products at a greater

price than the minimum selling price posted by the parent company which in all

cases is the minimum cost price of an independent competing company. These

provisions of the Steel Code were drawn but with one purpose in mindâ€”to elimi-

nate as rapidly as possible all independent companies engaged in the fabrication

and the distribution of steel and steel products.

In violation, we believe, of the rules and regulations of the Interstate Com-

merce Commission as to the inviolability of shipments, the members of the Steel

Code, to insure to themselves knowledge of the jobber, middleman, or ware-

houseman's customers, are inserting on all of their bills of lading covering ship-

ment made for the middlemen the following clause: "The goods covered hereby

are the property of the consignor until delivered to the consignee at the desti-

nation herein specified and shall not be diverted or reconsigned without per-

mission of the consignor."

They have secured legally or illegally, we know not, the cooperation of all of

the railroads in making effective the above-stated clause, so that it is impossible

for a middleman to keep from his mill supplier, a member of the Steel Code, the

knowledge as to the middleman's customer. The members of the Steel Code,

through the operation of this clause, illegally retain to themselves custody of the

shipment notwithstanding that under the terms of the Steel Code delivery is

always accepted by the buyer f. o. b. cars at the seller's plant.

Schedule B, section 2â€”the method provided in the Steel Code for apportion-

ment of votes to elect directors who will control the steel industryâ€”automatically

gives complete control of the board of directors, the Steel Code Authority, and

consequently of the steel industry, to the United States Steel, Bethlehem Steel,

and not over one or two other large steel companies inasmuch as their dollar sales

are a majority of the total dollar steel sales.

We are enclosing a copy of a brief of complaint filed with Administrative Office

of the National Recovery Administration on January 8, 1935, by the Code

Authority for the Secondary Steel Products Warehousing Trade which amplifies

the complaint made herein as to the distribution of primary steel products.

Operations in the steel industry since the Steel Code became effective have

demonstrated the inevitable and ruthless elimination of all independent com-

panies in the industry with the certainty that in a remarkably short space of

time the steel industry will have become the woret monopoly ever evidenced in

this country.

The Steel Institute has, through the medium of the Steel Code, put across on

the United States Government and people an illegal restraint of trade that they

have unsuccessfully endeavored to secretly manipulate through the activities of

the same Steel Institute for the past 15 years.

The complaints set forth herein as to the monopolistic operations of the Steel

Code have borne out the prophesy that we made in our complaint of July 20,

1933, to the Federal Trade Commission, as per copy attached hereto.

Under the Steel Code prices of the most profitable products manufactured by

the Steel Industry have been advanced enormously, some cases as much as 58

percent while real dollar wages have been advanced insignificantly, if as much as

10 percent.

If the National Recovery Act is continued at all beyond its present expiration

date, then it should only be with the strictest injunction against price fixing,

regulations or posting in any form whatsoever with drastic penalties for violation

or for any collusive action to regulate, post or fix prices and against subversive,

secret and coercive actions as now practiced.

Trusting the information contained herein may be of some service in remedying

the evils complained about and assuring you that you have the support of-all

independent business and all labor which together with the consumer have been

the sole sufferers of the operations of the National Industrial Recovery Act and

will have only the opposition of monopoly which has been the sole beneficiary of

this intolerable act.

We were one of the first 10 companies in the United States to adopt and make

effective the conditions of President Roosevelt's blanket agreement and we are
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perfectly willing to and are very desirous of according to labor every possible

protection, realizing that revival can only come from its increased consumption,

but we are certainly unwilling to continue to be the crucified victims of monopoly

and special privilege.

Yours very truly,
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The Sheet Metal Manufacturing Co.,

, President.

Code Authority for Secondary

Steel Products Warehousing Trade,

Cleveland, Ohio, January 8, 1935.

Hon. W. A. Harriman,

Administrative Officer,

National Recovery Administration, Washington, D. C.

Sir: The undersigned, the code authority for the secondary steel products

warehousing trade, hereby submits its objection to the price-fixing provisions of

the Code of Fair Competition for the Iron and Steel Industry insofar as the same

relates to the sale of products to the industry covered by the secondary steel

products warehousing trade.

Under the present provisions of the code of fair competition governing the iron

and steel industry all of the steel mills are required to file with a committee of

the Steel Code Authority a schedule of minimum prices for their various steel

products before the same can be offered for sale, which prices, when once filed,

cannot be changed or deviated therefrom for a period of 10 days thereafter. Any

violation of this selling price schedule on the part of the mills subjects the offender

to a fine of $10 per ton for the material sold and in addition thereto a like sum of

$10 per ton for any other material sold to that same customer during the year

regardless of whether the former sales were within the minimum price schedule or

not.

The filing of these minimum prices on the part of the various mills has resulted

in two things; first, the minimum prices filed are likewise the maximum market

price for the material; second, an absolute uniformity on the part of all of the

mills as to these price schedules. What has been set forth relates not only to the

so-called "prime materials" covered by the Iron and Steel Code, but to the sec-

ondary products which is the trade represented by the undersigned code authority.

One of the fundamental principles underlying the National Recovery Adminis-

tration under which all codes are founded, was the principle that no code should

work a hardship on any then existing industry nor should there by any provision

in the operation thereof that would be detrimental or injurious to any then existing

business. Likewise, in the operation of said codes nothing should be of a monop-

olistic nature. The net result of price filing and price maintenance on the part

of the steel mills, as now conducted under its steel code insofar as the sale of their

secondary products are concerned, creates an absolute monopoly on steel seconds,

creates a price which is at once both a minimum and maximum price for all

secondary materials and in no instance is the same controlled by supply and

demand and which leaves the mills without any control over the sale or distribu-

tion of their secondary products excepting upon the prices fixed by the filing

system now in use.

The remedy that the undersigned code authority submits for the present

condition is as follows:

1. Insofar, as the sale of the secondary steel products of the steel mills are con-

cerned the requirement for the filing and publishing of prices should be eliminated

and each individual mill should be left free to sell and dispose of their secondary

products in such manner and on such terms as they see fit.

2. As an alternative to the foregoing proposition if it is still the desire of the

Iron and Steel Code Authority to seek to control the prices of the mills' secondary

products, then there should be set up to the undersigned industry a differential in

price schedules under the terms of which this trade and industry would be given

a price somewhat lower than the price quoted to the ultimate consumer. This

special price should apply both to carload lots and less than carload lot shipments

from the mills.

Supporting the above the practice of the mills operating under their code is to

sell to the ultimate consumer their secondary products on the same basis that the

mills sell these same products to the secondary trade. Why the Steel Code

Authority has differentiated between the method of handling its secondary prod-
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ucts from its prime products is indeed difficult to see. On certain sheets and other

prime products the Steel Code Authority has granted to the prime warehousing

trade and the prime sheet metal distributors special prices which were not granted

to the consumers. Why the same rights were not granted the mills insofar as

other secondary products were concerned does not appear clear. It must be
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perfectly apparent to this Administration that it is impossible for this trade to

continue under the present set up. Here is an essential industry that has long

been in existence; that it will be entirely wiped out within a few months unless

relief is granted immediately, is clear. The present method has eliminated

practically all opportunity for any margin of profit for this industry.

In the manufacture of steel all of the products of the mills that pass inspection

are known to the trade as "primes", which is a product free from defects and com-

plies with specifications. In the process of making the above product the mills

frequently run into trouble and produce material that is not in accordance with

specifications, or may be pitted, warped, not true to gage, or have other apparent

defects, all of which material is thrown into a class known as "seconds." Further,

in the production of prime orders there is an excess of material run which is

accumulated and sold in sizeable tonnage to members of this association as excess,

shop-worn or obsolete stock. This excess consists of miscellaneous sizes, gages,

and finishes.

All of the members of this association are engaged in the sale of the so-called

"seconds", "rejects", "excess" or "wasters" of rolled, drawn, or cold finished

steel products.

It is apparent from the nature of the material itself that the same rules of sale

and distribution that apply to "prime uniform sheets of steel" cannot apply to

the secondary products sold by the members of this association.

These secondary and reject materials are resold to manufacturers and fabri-

cators whose finished products require the lower cost afforded by the secondary

character of the material. It has extended and enlarged certain classes of

manufacturers production that otherwise would not have been possible. Specific

illustrations in this connection are the use of these sheets on the manufacture

of buckets and shovel toys sold by the 5-and-10-cent stores; the use of these

sheets in the manufacture of wall ties for use between brick and mortar; the use

of these sheets in the manufacture of turpentine cups for the running and convey-

ing of the turpentine sap from the trees; the use of these sheets in the manufacture

of small parts and stampings by building, automobile, trunk, etc., hardware

manufacturers. The use of these sheets lias positively increased the production

and consumption of prime sheets by initiating and opening up fields of manufac-

ture that would not otherwise have been possible in the initial stages because of

the additional cost of primary material over this secondary material.

This industry also prevents the creation of distressed stocks and inventories at

the mills and acts as a shock absorber between production and consumption, as

the members of this industry constantly carry an inventory of between $10,000

and $12,000,000 of steel seconds, insuring a steady source of supply to the

small manufacturer at all times, which otherwise would not be available.

Some 20 years ago substantially all of the materials handled by the undersigned

trade constituted practically a total loss to the steel mills. About that time a

resident of Cleveland by the name of F. H. Morse conceived the idea of purchasing

this excess stock and imperfect materials and distributing the same to small

manufacturers who could produce an article at a much less cost because of the

price of this material and which material for his requirements was in every shape

as good as prime materials. He conceived the idea of inducing other manufac-

turers to change from the use of wood to the use of the cheaper steel materials in

the construction of various manufactured articles. Soon thereafter this industry

spread until it has reached the sizeable industry represented by this code authority.

The same has only been developed by reason of intensive salesmanship, ingenuity

of its members in finding avenues for the use of this material and the creation of

new ideas whereby this material could be used.

In the manufacture of the prime materials of the mills the accumulations of

the secondary steel products vary. It is no uncommon thing for the mill to have

from 100 to 1,000 tons of accumulations. These consist of various sizes, gages,

finishes, and various stages of imperfection. When these accumulations occur

they must be moved. The members of this trade have heretofore been able to

purchase clean-ups of these accumulations but under the present regulations it is

impossible to do this unless it pays the price that any consumer may pay for even

a very few pounds of this same material.
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The steel mills today, of course, are primarily in the manufacturing business,

not a warehousing business. The steel mills do not have an organization equipped

or trained to handle the secondary products equivalent to the industry represented

by this code.

The industry represented by this code authority requests only that the steel
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mills may individually be free to do as they please in connection with the sale

of their secondary products granting to the members of this trade such prices

as they choose and granting to the mills the right to handle these secondary

products in such manner as they see fit. This industry does not seek to compel

the mills to maintain prices or method of sales but merely that the Steel Code

Authority release the mills from their present obligations to maintain the prices

of their secondary products and their present method of classifying these products.

That is all this trade asks.

As has been stated heretofore, we have suggested an alternative to the above,

which, of course, by no stretch of the imagination could it be as satisfactory as

the first heretofore suggested. It would, however, grant some temporary relief

to this trade and industry. The members of this trade and industry, however,

should be granted a substantial reduction in the published prices of the secondary

products. In view of the services rendered to the public generally and to the

mills in particular this should be done. Failure to grant the relief requested in

this application will result in the destruction of an industry that has been in

existence for a long period of time; that has invested in it millions of dollars

and employs thousands of workers and more the very fundamental principle

underlying the National Recovery Administration will have been violated and

an existing industry will have been throttled, hammered and destroyed, fortunes

lost and thousands of men thrown out of employemnt.

For these various reasons we submit our request for relief.

Code Authority for Secondary Steel

Products Warehousing Trade.

July 20, 1933.

Re: File Hq. 1446. Sled Codr: Restraint of trade, violation Sherman-Clayton

Antitrust Acts (see sec. 4), decision on jobbers status.

Mr. Irhmael Burton,

Chief Examiner, Federal Trade Commission,

Washington, D. C.

Dear Mr. Burton: As written, the Steel Code is in flagrant violation of the

Sherman-Clayton Acts and an abrogation of the "due process of law" clause of

the Constitution.

IB^The portion underlined in copy of the code attached hereto clearly specifies

that should a jobber, such as ourselves, purchase and take delivery from a steel

mill of steel, they would be precluded under penalty of a fine of $10 per ton from

selling thereafter at a profit if their selling price was less than the mill's selling

price at the time the jobber offered the steel for sale.

To illustrate: Assuming our purchase and delivery from a mill of flat galvan-

ized sheets at $2.85 per hundredweight base, the present market selling price.

Assuming that we offered these sheets for sale next November at $5.70 per hun-

dredweight base, which would represent a 100-percent profit. Assuming that

next November the mills' selling price of these same sheets was $6 per hundred-

weight base, if we sold for 1 penny per hundredweight less than the mills' selling

price next November of $6 per hundredweight, we would be fined $10 per ton,

notwithstanding that to force us to sell at the mills' selling price at the time we

desired to make the sale, would result in an injustice to the consumer and an

extortionate profit to us.

This section of the code effectively prohibits the liquidation, even at a profit,

of an inventory on a declining market, thereby controlling, restricting, and pos-

sibly ruining the finances of a jobber.

Tho first schedule of selling prices submitted under this code by its members

will indicate to your honorable body, its intention to absolutely fix and control

sales prices and restrain competition because we are certain that that schedule

will be filed uniformly by all members.

Schedule B, section 2: The method providing for apportionment of votes to

elect directors who will control the steel industry automatically gives complete

11978:; â€”:;5â€” pt 6 68
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control of the board of directors and consequently of the industry to the United

States and Bethlehem Steel Companies inasmuch as their dollar sales are a major-

ity of the total steel sales.

The Steel Institute is endeavoring with this Steel Code to put across an illegal

restraint of trade that they have unsuccessfully endeavored to manipulate through
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the activities of the institute for the past 15 years.

I anticipate this letter and a careful perusal of the code would be of interest to

the Commission for the reasons stated above and particularly to your Messrs.

Haas and Sibbet who have for some time past, under the file number above, been

carefully investigating irregularities and illegalities of the National Association

of Sheet and Tin Plate Manufacturers who are a division of the Iron and Steel

Institute.

I would very much appreciate your advising whether the Commission intend to

give this code their attention and to have an observer at the hearings to be held

before General Johnson.

I would ask that you have your examiners carefully study the portions of the

code which I have underlined and which to my way of thinking, are strictly

illegal and unconstitutional.

Many thanks for the courtesies extended me in the past, remain,

Yours very truly,

The Sheet Metal Manufacturing Co.,

, President.

Letter Addressed to Senator Richard B. Russell, Jr., of Georgia, bt The

Smiths, Inc., Barnesville, Ga.

The Smiths, Inc.,

Barnesville, Ga., March 6, 19S5.

Senator R. B. Russell, Jr.,

Washington, D. C.

Dear Senator: Attached is carbon of letter to the Manufacturers Division

of the National Recovery Administration. We have been watching proceedings

in Washington and from the Associated Press of yesterday we conclude that an

investigation of the National Recovery Administration is to be made by the

Finance Committee. Senator George is a member of this committee but we are

writing you for the reason that we know you much better than we do Senator

George. We feel that you will know what is best to be done and ask that you con-

tact Senator George and either work through him with his committee or present this

matter to the committee yourself.

We operated, as you know, the largest buggy manufacturing enterprise south

of the Potomac River until the automobiles put the buggies off the road. We

converted our buggy factory into a furniture factory 7 years ago and have gradu-

ally built up a splendid business. Of course there was no such thing as codes and

as the business grew we took care of the increased demand by working a double

shift in our machine room, where the parts of the furniture are manufactured.

Our pay rolls show that in 1933 we were employing 121 men. When the blanket

code was issued we signed and operated under same with 121 men. When the

permanent Furniture Code was issued extra shifts were prohibited and we were

compelled to lay off 41 men who were on the second shift. Naturally, our volume

was decreased and we have not been able to satisfy the demands of our trade and

have been operating practically at a loss because we could not get sufficient

volume to take care of overhead.

When these 41 men were laid off, they met and appointed a committee of 3 to

go to Atlanta, and their situation was laid before the code authorities in Atlanta.

They were told that nothing could be done for thorn.

By adding some new machines and making some other adjustments we have

been able to put 7 of these men back to work, but our pay roll is still short

34 men.

There is no other furniture factory in Barnesville or nearer us than Austell

or Toccoa, which are north of Atlanta. These men have made an honest effort

to get employment but not a one of them has a job. I consulted today the man-

agement of the Ge irgia Emergency Relief Administration and have the informa-

tion that eight of these employees are on public relief on Emergency Relief

Administration projects and draw 15 cents per hour on a 30-hour week. With

us they would have received from 30 to 50 cents per hour on a 40-hour week.
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Most of these men are married with families. Further information is gives

that five others of these men have applied and are hoping for public relief.

Barnesville, as you recall, is a small city of around 4,000 inhabitants, having

one cotton mill and two underwear mills. Most of the employees in these textile

industries are women and girls. I think it is conservative to say that 80 percent
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are females. There is no other factory or industry in Barnesville which can or

will employ the men and boys out of these families.

The code provides that we can run an extra shift by paying time and one-

half, which means that a man drawing 60 cents per hour would have to be paid

90 cents per hour, etc. This evidently is intended to cover a condition which

might arise whereby a man on regular employment would be asked to make

1 or 2 hours overtime. It is impossible for us to pay the extra shift extra wages.

They will draw the same wages as the same class of workmen on the day shift

and they will all be glad to go to work on the extra shift. In fact, as we have

stated, they had previously worked on the extra shift.

I am sure that the situations in Washington are favorable for this matter

having proper consideration, and we trust that you will present it in the proper

way to the proper committee who is investigating the National Recovery

Administration.

With personal regards of the writer and our very best wishes, we are,

Yours sincerely,

The Smiths, Inc.,

Per W. B. Smith, President.

March 6, 1935.

National Recovery Administration,

Washington, D. C.

Attention Division Manufacturing

Re: Application for exemption from article IV, section 5, Furniture

Manufacturing Code.

Gentlemen: This letter is in reply to yours of February 2.

We do not understand what you mean by "certificate of compliance with the

Furniture Manufacturing Code." We signed the Furniture Manufacturing

Code and are operating under it. Our registration number on our Blue Eagle

is 10-4. The following information is offered in answer to yofir requests num-

bering from 1 to 11:

(1) The following employees are requested on either a night shift, or an extra

shift: 1 foreman, 1 cut-off saw operator and helper, 2 rip-saw operators and t

helpers, 1 molder operator and helper, 1 tenon-machine operator and helper,

1 mortising-machine operator, 2 shaper operators, 2 band-saw operators, 1 lathe

operator, 1 carver operator, 1 router operator, 1 sander operator, 3 helpers, t

glue-clamp operators.

The above list aggregates 25 men.

If the above employees are approved for an extra shift in the machine room,

where all of the furniture is manufactured, the following old employees can be

reinstated on the regular day shift operating between 7 a. m. and 4 p. m.: 8 mem

in cabinet department, 5 men in finishing department, 2 men in shipping depart-

ment.

This list aggregates 15 on the regular shift, but the addition of these men U

impossible without the extra shift.

The number of hours on the regular shift is 8 hours per day for 5 days, or a

40-hour week.

(2) For the 25 men on the night shift the number of hours would be 8 hours per

night for 5 nights, or 40 hours per week.

(3) These men would be employed regularly and steadily with such lay-off*

as might be necessary in dull periods.

(4) No present employees would work on the extra shift.

(5) This information is fully covered in (1).

(6) This information is covered in (1).

(7) The wages would range from 30 cents per hour to 60 cents per hour.

(8) No overtime will be made or extra compensation allowed.

(9) We are paying better wages than each class commands in our vicinity.

(10) No union.

(11) Approximately one-fourth of our orders are canceled ot refused us am

account of our delay or inability to fill.
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We are at present operating from 7 a. m. to4p.m., bo your suggestion in the

concluding paragraph of your letter offers no relief. The night shift would go on

at 4 p. m. and off at 12 night.

We wish to repeat the paragraph in our former letter in which we stated that

8 of our former employees are still on public relief and the added information that
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5 others have applied.

The employees which we were compelled to lay off are all unemployed and such

of them as are not on public relief are supported by the female members of the

family who had to go into the textile industry, where three shifts are allowed.

If the object of the National Recovery Administration is to decrease employ-

ment you have succeeded in a notable degree with us. Our output has been de-

creased from above $25,000 monthly to around $18,000 which means that we are

operating practically at cost and some months "in the red."

Further progress with us is absolutely impossible under existing conditions and

unless we can get the suggested relief the wise thing for us to do would be to

discontinue.

Yours very truly,

The Smiths, Inc.,

Per W. B. Smith, President.

Statement Submitted by Mr. Frank G. Stewart, Executive Secretary

Wholesale Automotive Trade Authority, Washington, D. C.

WHERE DO WE STAND WITH THE NATIONAL RECOVERY ADMINISTRATION?

(A code prospective as viewed by a wholesaler after over a year's experience as

executive secretary of a code authority)

We cannot get at the real answer as to wliat is needed in National Recovery

Administration codes today without considering the problem as a whole. All

codes were devised and written to accomplish a definite purpose. To consider a

single article or provision of these codes without the general plan of operation

under which they were conceived accentuates one point and is likely to lead to a

decision that would break down the entire code structure. The starting point

was well established. Work was to be distributed to absorb the large army of

unemployed, and,the Government put the problem squarely in the lap of industry

with the demand that they take steps to absorb it.

The Administration realized that industry needed a stimulant or redistribution

in order to permit already weakened units to absorb this extra burden. The short-

ened hours and the advanced rates of pay were easily spelled out and definitely

established. Each code has its unmistakable share of labor provisions. In most

cases these meant a tremendous burden through increased expense of operation.

To offset this burden the Government created a formula that would offset this

extra load and permit industry to carry it safely. This was to be accomplished

through the fair-trade practice provisions which industries were to prescribe for

themselves, as a balancing factor.

The increased employment of labor was accepted as a necessity. Business as

a whole realized that this was the only way out. They also accepted in good faith

the Government's promise to lighten this burden through the protective code

provisions.

From this point on, the Government became a guardian of business, and should

have been in a position through proper legislation to back up these fair-trade

practices which became a part of the agreement and upon which industry based

its faith.

Business men realized the many unfair trade practices that had sprung up in

their various fields and settled down diligently to write the fair-trade practice

provisions for their code that would create a fair and equitable distribution of

business by the elimination of practices that were cancerous in nature and sapped

their income. There is no question but that many of these provisions were

unsound or unworkable. There were possibly some written for the purpose of

gaining an advantage for a minority.

It is my opinion that instances of these cases have been magnified by those

critics who wish to bring discredit upon all code provisions through these examples.

Mistakes made in formulating these code provisions were by no means confined

to industry. Articles were written, rewritten, and deleted by National Recovery

Administration deputies to conform to policy. These policies were promulgated

by the National Recovery Administration to blanket many codes without the
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proper individual study as to their propriety in certain codes where conditions

differed from those which preceded them.

The final result of this pruning and warping to align with policy frequently

left only a shell to replace the structure which was designed to offset their added

burden. Where the proper protective provisions have been allowed to remain
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in the codes and they have been backed up by compliance, the trades or industries

have moved forward along the plans on which they were originally intended to

operate.

Fundamentally, this is correct. If the original concept is followed through,

they cannot help but benefit. The plan Is sound and feasible, and business men.

large and small, in erery section of the country rallied to support the plan.

The first discouragement came with the long delays in getting the codes

approved. In our case, we spent 6 months wrangling over the variouR code

provisions before it was accepted and signed.

The next blow came when the finished product was published and it was

found that our most valuable points were either deleted or inoperative. This

disappointment was somewhat offset by our faith and belief that these would

be corrected and we bolstered up our hopes by the promise that the National

Recovery Administration would correct these conditions as soon as they could

Set through the rush of code making and study the individual requirements.

hi Februarv 21, 1934, we held mass meetings in 50 trading centers throughout

the United States and formed district administrative committees, to administer

the code in their respective districts. The response as indicated by the attendance

at these meetings was gratifying. Enthusiasm still prevailed and members of

the trade elected their committeemen with a zeal engendered by the hope that a

new deal was actually at hand and they were at last to get the needed protection

through the efforts of their code authority and their newly elected committeemen.

The next blow came when these committees met and settled down to the task

of administering the code. There were practically no instructions for procedure

and the national code authority was powerless to help without the National

Recovery Administration's approval of their procedure manual. It was not

until about the 1st of April that our much abridged procedure manual was

released for their guidance.

The next blow came when their compliance cases were forwarded to the National

Code Authority office at Washington, and we were unable to get appropriate

action. After 15 months of operation, we have not been successful in bringing

a single compliance case through the court for disciplinary action in connection

with our fair-trade practice provisions.

This weakness has been meat for the chiselers. At first those who were causing

most of our trouble corrected their tactics to a large degree, due to the fear that

this code would be enforced in the manner they had been led to believe it would.

As technicalities blocked the compliance machinery they became bolder and

finally openly defied our committees.

It can be well understood the embarrassing position in which this body of

earnest business men were placed when they met in good faith and attempted

to carry on. The men administering this code were selected as the leaders in

their trades, and it is not difficult to understand why they would lose confidence

and enthusiasm in carrying out a program where they were placed in a position

of ridicule. All during this trying period the press of the country carried items

that were sufficient to break the morale of any organization. The good things

about the codes and the points where they were working did not furnish news.

The entire burden of bolstering the morale and moving forward was loaded on the

backs of the code authorities, augmented by such little help as could be given

them through the National Recovery Administration publicity.

In the face of these manifold difficulties, our committeemen not only donated

their time and energy, but in manv cases actually financed administrative moves

out of their own pockets. The voluntary assessments were a failure. Our better

firms who conducted their businesses in an ethical manner were the ones who came

forward with voluntary contributions. The firms we were attempting to police

paid nothing.

The trades or industries that were covered by a single association, and that

were thoroughly organized before the advent of the codes, did not meet with the

difficulties encountered by the unorganized bodies. The fully organized trades

or industries needed the codes the least. Their administration troubles were

simplified as well as their financial problems.

Finally, the enforced assessment was developed to assist the code authorities

who were not so fortunate as to be fully organized and self-supporting prior to
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the National Recovery Administration. This plan should have been put into

operation a year ago. However, it is far from perfect now. The actual enforce-

ment is not only complicated, but questionable. Our habitual dodgers realize

the many barricades and deficiencies in its operation and are successfully stalling

the payment of their equitable proportion of expense in the hope that the act will
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expire and the burden will be borne by their public-spirited competitors who have

done their bit and are carrying the load.

Is it any wonder there are critics denouncing every angle of the National

Recovery Administration? I think the average American business man retains

faith in his Government institutions, and if given a little encouragement will

support them to the limit. Certainly, it cannot be said that they did not rally

to its support when this movement started. As I said before, the basic plan was

eorrect, and is correct, but we must go back to the fundamental principle and see

that it is carried through in a logical manner. In spite of these manifold diffi-

culties, we still have a large army of men who are holding on with the hope that

their convictions will be justified and that the administration will come to the

front with legislation that will save them from being buried in an avalanche of

ridicule.

The administration gave us a job to do, and I feel as a whole we have created

a credible organization that has moved forward in cleaning up many difficulties.

It would be difficult to calculate the amount of energy and time that has been

donated to this cause. It would be a sacrilege to tear down or dissipate these

gains by wantonly scattering this expenditure to the winds. The mistakes and

delays of the organization period will be forgotten in the attainment of its purpose.

We cannot tear down and hope to again build up this organization through

our lifetime. To tear this structure down now would invite chaotic conditions

that would be far worse then if codes were never initiated. Our Congress must

move forward to patch up the flaws that will allow the National Industrial Re-

covery Administration to move forward with confidence.

The entire air surrounding the National Recovery Administration is permeated

with the fear that any move that is made is contrary to the act. A return of

uncertainty should be avoided. Steps cannot now be taken with assurance,

and final actions that should be taken are tabled due to the inadequacy of the

tools which Congress has given us. The administrators and the code authorities

are left to flounder around in the hope that they will find some wav to patch up

code procedure and allow us to carry on. Many of the National Recovery Ad-

ministration deputy administrators have uaded into the maze of uncertainty

and kept codes alive by this diligence in finding ways to bridge the gaps that were

created by inconsistent policy. The National Recovery Administration cannot

continue to keep men of intelligence to carry on the work, either in the code com-

mittees or their own organization, when they are finally convinced there is no

backing for their actions.

One of the strongest safeguards against monopoly is the original policy of

functional codes. JSew legislation should strengthen this feature. No one should

be prevented from entering or departing from the field in which he chooses to

operate. He must, however, be bound by the rules of the road which govern the

members of the trade in the field which he elects to enter. If laws are enacted

which will permit a trade or industry to roam the fields of competition unham-

pered by the fair trade practices which govern the particular function, it will be

impossible to maintain an organization working against these odds. For the

same reason, all competitors working within a field must bear their equitable

burden of code administration costs.

There have been charges of monopolies created and small business oppressed

by certain codes. I cannot speak for other trades or industries, but I can speak

with assurance and without fear of contradiction that this code has not oppressed

small business. I will defy any one of the approximately 7,000 members of this

trade to cite an instance where the fair trade practice provisions of this code have

been unfair to them. It is probably true that many of them have been unable to

recoup the losses brought on by the labor provisions through the application of

our fair trade practice provisions. This would not have been true had we been

able to support them as they were written.

I can truthfully say that there is no portion of this code that favors large busi-

ness to the detriment of small business. Such provisions as are operating are the

only protection the small wholesalers have against the inroads of large and power-

ful competitors.

The one glaring weakness in this code is its inability to cope with the elements

that use price-cutting as their primary bid for business. The mainstay in our
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code was that portion which we felt would block the chiseler. This article was

written into our code, but has been inoperative, due to administration policy

which has checked the action of the board, in spite of the tremendous volume of

factual evidence which we presented to support our need for protective legislation.

The hue and cry against price-fixing seems to block every avenue of approach to
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meet the insidious practice of the chiseler.

We did not contemplate price-fixing in our code. Article VI of the Wholesale

Automotive Trade Code deals with resale schedule maintenance on branded or

trade-marked merchandise. This is particularly essential in our field, as a cer-

tain few large elements in our business are in a position to demand price conces-

sions from our manufacturers; through these they are in a position to undermine

our market at will with the same brand of merchandise which we carry. These

large elements are enabled to skim off the cream as represented in our volume

items, leaving the 7,000 independent wholesalers to carry the large, slow-moving

stocks in order to serve the public.

If this is allowed to go unchecked, the public will suffer as well as the approxi-

mately 80,000 employees working for the wholesalers. There is an essential

service element connected with this business, as well as wide availability. Our

fulfillment of these obligations to the motoring public will not be maintained if

the seed of a monopoly grows, thus bringing about a break-down of our economic

structure. Our need for this protection is vital. The maintenance of resale

schedules on these items leaves the field of competition wide open between

manufacturers of various brands and trade-marks, as well as the normal com-

petition between retailers. With the proper support, our code provisions can

prevent monopolies, not create them.

The codes can be salvaged and made to serve their intended purpose if Congress

will give them the needed support and not delay this action until the disintegra-

tion has become complete. The attitude of the National Recovery Administra-

tion must be changed from one of stagnation to one where action is at least

augmented, if not initiated. The code authorities cannot remain as puppets to

bear criticism from both sides. The Administrators must be put in a position

where they can help the code authorities solve their problems in connection

with the administration of fair-trade practices, as well as look out for the interests

of labor. Our problems should be their problems. 11 regularities in fair-trade

practices should be followed with the agility and the sure-footedness that is

displayed in policing hours of labor and rates of pay. Both are essential and

need to be operated uniformly.

You have created a structure and unless you inject the support that is now

lacking, its gaunt wreckage will stand as a landmark for future generations to

view as the result of a national experiment that failed, notwithstanding its high

purpose and one-time acceptance of its insignia as a banner second only to our

flag.

Frank G. Stewart,

Executive Secretary Wholesale Automotive Trade Code Authority,

Washington, D. C.

Letter prom Charles H. Stone, Charlotte, N. C.

Charles H. Stone, Chemicals,

Charlotte, April 10, 1935.

Hon. Pat Harrison,

Chairman, Committee on Finance, The United Stolen Senate,

Washington, D. C.

My Dear Senator Harrison: As to the bill you are now considering for the

extension of the National Recovery Administration for 2 years, I wish, in my

capacity of a very small manufacturer, to suggest-

First. All the useful functions of the National Recovery Administration could

no doubt be properly performed by some already permanently established agency

of the Government as effectively and much more economically than these func-

tions are now performed by the temporary National Recovery Administration

organization, in connection with the various code authorities.

Second. My experience with and observation of the National Recovery Admin-

istration are that no group affected has been materially benefited. This is true of

my organization, and I believe it to be true, insofar as the chemical industry is

concerned. The scale of wages in the chemical industry was on a fair basis

prior to the existence of the National Recovery Administration, and, of course,

has been so maintained.
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Third. Manufacturers have benefited only in a limited way if at all by the

operation of the National Recovery Administration; meantime, they have had to

tax the industry with multitudinous expenses of the National Recovery Admin-

istration, which have included hearings in Washington, the expenses of the code

authority, and the incidental expenses necessary to supply the proper data to the
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various agencies, all, as I see it, without any recompense.

Fourth. If, however, it seems desirable to continue the National Recovery

Administration, I think many of the objectionable features could be avoided by

the elimination of codes for many small industries. I employ regularly from 25 to

30 people. I am a member of the Chemical Alliance and operate under the

Cheniical Code; three other code authorities have insisted that I place all or a

part of my operations under their control. If I had done so, this would have

led to no end of complications and additional expenses, and the only gainer by

having followed such a course would have been the three code authorities who

would collect dues.

Mr. Richberg has, according to the articles in the papers of March 13, pro-

posed the elimination of 550 codes, and, if this is done, one main objection to

the National Recovery Administration will be removed.

If we are to have National Recovery Administration, master codes should

be set up, embracing, insofar as possible, all related industries, and the chief

provisions of these codes, in my judgment, should be the establishing of max-

imum hours, minimum wages, and the prevention of child labor. And in these

respects, these results could no doubt be just as well accomplished by an already

well-established governmental agency as by continuing the National Recovery

Administration.

I thank you sincerely for your kind consideration of my position, and remain,

Yours faithfully,

Charles H. Stone.

Complaint Against the Lumber Industries Code, Submitted bt E. O.

Talbot & Co., Accountants and Auditors, Chicago, III.

Chicago, III., April 5, 1934.

National Recoveht Review Board,

Washington, D. C.

LUMBER INDUSTRIES CODE

Gentlemen: Attached hereto I am submitting the details of my complaint

against the Lumber Industries Code, in accordance with the brief statement

mailed you under date of March 20, 1934. They are submitted as a matter of

public policy, by a private citizen, who holds no brief for another.

This is a subject of more vital interest to the United States than appears on

the surface, since it contains not alone the rehabilitation and stabilization of the

lumber industry, and the many industries that have their source in our forests,

but also affects the result of any policy that may be adopted looking to the con-

servation of our forests, whether for the purpose of a sustained yield of timber,

reforestation for the preservation of game, for lecreation, or as a part of the

Nation's scheme looking to flood contiol.

The process of manufacturing and marketing lumber has become more com-

plex than is generally understood, due in large measure to the adoption from

time to time of methods originally designed to overcome the effects of changing

conditions, and the increased number of species put on the market and the

increasing competition of substitutes for lumber during the twentieth century.

For this reason it becomes necessary to discuss the subject at some length.

Stabilization of our economic structure cannot be effected by "homeopathic"

treatment. The "dry-rot" that has caused its collapse must first b-; removed,

and replaced with sound structural material.

Respectfully submitted.

Â£. A. Talbot.

lumber industries code

Detailed statement of facts submitted by E. A. Talbot, of Chicago, in support of

his condensed statement against the code as a whole, and his reasons for assert-

ing that it would tend to oppress small business
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REASON 1. "THE CODE BEING CHIEFLY BASED UPON METHODS IN USE PEIOR TO

THE ENACTMElA1 OP THE NATIONAL INDUSTRIAL RECOVERY ACT, WILL NOT EFFECT

THE PURPOSES OF THE ACT."

This statement is made as a result of a practical knowledge of the operations

of manufacturing, and marketing (both wholesale and retail), from woods to
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finance, together with an intensive study of the causes for the industry's past

"chronic distress" and present "chaos."

This experience has led to the incontrovertible fact that the generally accepted

method of calculating the financial results of the industry's operation of converting

timber into lumber is contrary to the fundamental principles upon which sound

accounting is based, and does not produce figures that reflect the true causesâ€”

whether "cost or market" are the major factors in producing the net results as

demonstrated in terms of dollars and cents. The continuance of this method of

accounting has in a large measure nullified the value of the application of improved

mechanical appliances in the manufacture of lumber. It is my estimate that its

effect has constituted a tax upon the industry for many years, of approximately

15 percent.

The method referred to is that of arriving at results by "general averages."

The basis of these "general averages" being the division of the total financial

costs of the operation of lumber manufacture by the board measure, or the total

uantity of lumber produced at a given cost, resulting in the cost as expressed in

ollars and cents of the recognized unit of measureâ€”1,000 feet board measure.

This unit of measure represents 1,000 lineal feet of lumber, 1 inch thick, and 12

inches wide, to which unit all sizes and lengths are reduced. By this method the

quantitative cost of a cut of lumber is ascertained.

REASON 2. "THE WEIGHTED AVERAGE METHOD PRESUPPOSES CONDITIONS THAT

NEVER EXIST"

This is true both of individual operations and of collective or group operations;

the reason being that the results as measured by the unit of measure (1,000 feet

board measure) are influenced by many inconstant factors incidental to the oper-

ation of lumber manufacture. In point of fact no two cperators, engaged in the

manufacture of lumber from any species of timber l.ave to deal with identical

conditions, nor do they manufacture tlieir logs to the same lengths, widths, and

thicknesses as other manufacturers that may be included in their particular group

The effect of striking a general "weighted average" (art. II, sec. a) of such groups

would have the effect of penalizing one and favoring another member of such

group.

It has been proposed to segregate manufacturing costs from the appraised value

of the timber, fsince the grade of the lumber produced from the timber cannot

be ignored as a factor in determining the value of the expenditures incurred in

manufacturing 1,000 feet board measure of lumber by quantity, it becomes an

absolute necessity on account of the variable percentage of high or low grades

which predominate in any cut of lumber, to include the effect of grade upon the

operating costs.

Grade the controlling factor.â€”Whether this has been ignored, or overlooked in

the drafting of the code is not clear, but for the purpose of making sound com-

parison of the financial results of the operation of manufacturing and marketing

lumber, the fact of grade control cannot be ignored. The act of segregating

lumber cut from any species of timber into grades automatically recognizes that

lumber has both a quantitative and qualitative value.

The principle involved is that which determines the value of milk per hundred

Â§ounds, the average price being fixed upon a definite cream or butter-fat content,

inoe the different breeds of cattle produce variable quantities of cream for the

same cost of feeding, this factor in cost is obvious, wherever materials are manu-

factured by one process and subsequently graded. The recognition of this fact

is absolutely necessary in determining the value of every item of cost up to the

point where rough lumber is placed in the pile. In point of fact the prices at

which lumber is sold must be based upon the necessity that the upper grades

absorb the losses arising from the sale of the lower grades below their costs.

This fact is a result of a custom which cannot be abruptly set aside.

It therefore becomes necessary to establish standards of units of value to meet

the varied conditions that have arisen as a result of the grading rules that have

been established by regional associations.

How grades affect manufacturing costs is illustrated by the following com-

parisons of the approximate cost to manufacture northern hardwoods at three
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different periods. The increases in costs are based upon the assumption that the

average grade value of the lumber produced during each period was the same, or

83% percent by grade.

Year

1813

1929
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1920

Average manufacturing cost exclusive of timber per thousand feet board

$16

$30

8

$25

3

6

18

36

30

This means that the manufacturer would have to log and saw 1,200 feet board

measure of lumber in order to obtain sufficient lumber of equal grade (83% percent

grade value) to recover his manufacturing outlay, independent of what the market

might be. If on the other hand the condition is reversed, as it frequently is,

and high grades predominate to the extent of 18% percent above par, the follow-

ing cost would result.

Year

1913

1920

1929

Average manufacturer's cost exclusive of timber per thousand feet board meas-

$15.00

2.14

$30.00

4.28

$25.00

3.67

Actual oost per thousand units of value

1286

26.72

21.43

A noteworthy fact is that low-grade lumber increases the unit cost per thousand

more rapidly than high grade decreases the cost.

REASON 3. "THE PRICES AT WHICH LUMBER HAS BEEN SOLD ARE THE RESULT OF

CONDITIONS THAT HAVE NO RELATION TO COSTS, THEREFORE ARBITRARr"

When we take into consideration the facte already stated under reasons 1 and

2, this statement seems somewhat of a repetition, for it must be evident that with-

out definite proof of costs, any distribution or allocation of the cost of individual

grades by any method that did not take into consideration the unit of value cost

of lumber would be essentially unsound, since there would be no mathematical

proof of the correctness of the calculation of the cost of individual grades.

Frequent reference has been made by those authorized to represent the indus-

try to "haphazard selling" as a primary cause of the lumber industry's present

economic condition. The fact is that malinformation, due to "haphazard"

grading, and ignorance of the effect of grading upon the cost of the product have

been major causes. Since lumber has been chiefly sold "on grade", and the

grading rules of the associations under which any species of wood is sold compel

the seller to deliver one dollar's worth of lumber for every dollar received, based

upon the sales price at which a particular grade is sold, it becomes an absolute

necessity that the manufacturer know, as far as humanly possible, the cost of

bis lumber per thousand unite of value. Otherwise he cannot equitably distribute

his costs to the different grades. Obviously a manufacturer who does not know

his costs is not conducting his business on an equality with the wholesaler and

retailer of his product.

Here it seems necessary to support these statements by those originating with

men who have taken active part in the councils of both the national and regional

lumber manufacturing associations. In reporting the proceedings of the Southern

Pine Association's annual meeting February 24, 1916, American Lumberman

quotes Mr. Charles S. Keith, president of the association, then acting as chair-

man of the committee on accounting and statistics, as saying:

"It is the judgment of most men in the business that if we all knew what it

oost to produce our product it would not be sold at a loss. We might sell it at
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In June 1925 Mr. Keith addressed a letter to the members of Southern Pine

Association assembled at Memphis, Tenn., which American Lumberman report*

under the caption "Allocation of Southern Pine Costs and Value", which has

the appearance of an attempt to reconcile Mr. Wedderin 's theories. In his con-
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cluding remarks Mr. Keith has this to say:

"As the custom now is, the sales departments are forced to sell the product

without any relation to cost, and are blindly marketing our lumber without

knowing whether each sale yields a profit or loss. Until we begin to treat this

matter seriously, as other industries treat other commodities, we will have wide

fluctuations in prices and prices will be made to move stocks regardless of cost.

While from the attached statement, you will note that the largest percentage of

any one item made is 3.5 percent, losses on item sales made can readily be

absorbed and never be apparent in our profit statement."

And this, in face of the fact that millions of dollars were spent in the interim

between 1916 and 1925 in ascertaining by experts in various callings the suni due

the Government from the lumbering manufacturing industry in payment of excess

profits and income taxes.

That the same condition obtained in the industry down to 1929 may be gathered

from the following extracts from an article by D. W. Evans, of Chattanooga,

Tenn., a hardwood manufacturer and exporter, published in Southern Lumocrman

of August 15, 1931:

"Has the cost of producing lumber anything to do with its selling price? The

answer is, "No!"

"Has the cost to produce lumber anything to do with the profit and loss derived

from the manufacture of it?

"The answer is, emphatically "Yes!"

*******

"Now you ask, if all this cost-finding business is so valuable, why have not the

associations done something about it before now? * * *

"What are we going to do about it? Keep on stumbling along in the dark, or

get a little light to see by, even if it be a lantern."

In commenting upon these conditions an editorial in the November 1921 issue

of the Western Lumberman (Vancouver, British Columbia) asserted that "lum-

ber is a speculative commodityâ€”industry a gamble."

REASON 4. "THE EFFECT OF PLACING 'AUTHORITY' IN THE HANDS OF THOSE

WHO DEVISED THE VARIOUS GRADING RULES IS, IN EFFECT, PLACING THE LARGE

MILLS IN THE POSITION OF BOTH BUYER AND SELLER, A VIRTUAL MONOPOLY"

In confirmation of the fact that the large operators have dominated the lumber

industry, it is only necessary to refer to published reports of the National Lum-

ber Manufacturers' Association, in which it will be noted that the dominant

voices heard in their counsels have been those who have had financial interests

in the North (Lake States), South, and west coast.

This fact, in conjunction with the statements already submitted under Reasons

1, 2, and 3 of this complaint, which set forth that the foundation upon which the

success of the Code's administration rests is not capable of sound mathematical

proof, but is based upon a combination of unrelated factors, confirms the con-

clusion that the decisions of the administrators would of necessity be arbitrary.

Examples of how the code may operate against the small operator I find in the

following: selective logging, grading, price-fixing, trade marking.

Selective logging.â€”This plan seems to be based upon the theory that the con-

sumer demands better lumber both as to grade and manufacture. This means

that the larger and clearest logs must be used for that purpose. In view of the

fact that the "small" or portable mills find their supply chiefly amongst small

timber, in quantity not of sufficient volume to warrant logging operations at

carried on by the larger operators, it is obvious that the selection of only the large

trees for the purpose of manufacture would prove a serious handicap to the

operator using a portable mill. It would seriously curtail the quantity of timber

available at a given point, increasing the operating costs, and in conjunction with

the allotment might even close his opportunity to maintain those dependent upon

him, and also his ability to meet his obligations, and render his investment in

equipment valueless.

As an example of the lack of any definite basis upon which to predicate the

point at which timber may be profitably logged, I quote from a report made by

Mr. R. D. Garver, senior forester, of the Forest Products Laboratory as a result

of tests made by him at Fordyce, Ark., early in 1929. An exhaustive analysis
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of this report proves that no such basis had been established. Instead, the con-

clusions were not supported by the facts.

In the case of trees of every diameter chosen for this testâ€”8 to 26 inches in

diameter, breast highâ€”not one failed to show a realization of from 9 to 12 percent
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less than the average selling prices used as a basis of comparison with the average

board measure cost of each size of tree used; this loss of income being chiefly due

to a preponderance of low grade lumber and an unbalanced market.

Had the grade of the lumber produced had a relative value of 100 percent by

grade, or been up to "par", or produced lumber containing one thousand unit* of

value to the thousand feet board measure, trees of a lesser diameter than 12 inches

breast high could have been profitably locked and manufactured to lumber, and

the value of both the timber and manufacturing costs greatly enhanced, although

Mr. Carver shows that, trees of a diameter of 12 inches breast high is the mini-

mum rize that can be profitably manufactured. This test is an outstanding

example of the need of constant bases of comparison for all lumbering operations.

Grading and price-fi.ring.â€”From what has been said of the abritrary methods

used in determining both grade and prices it seems superfluous to discuss them

further here, except to note that the many changes in the grading rules of all

species of lumber since 1900 point to the fact that these changes have been the

result of competition both within and without the industry, and the need to

liquidate the capital asset timber, in order to meet the financial obligations of

holders of large stands of timber. A notable example of these changes in grading

rules may be found in the record of the National Hardwood Lumbermen's

Association, which has changed its rules four times since 1908, the last record

being those adopted September 17 and IS, 1931, at Chicago, as a result of con-

ferences and inspections conducted by manufacturers, consumers, and whole-

salers of which the membership of this association is composed. Up to that

time this association had not interested themselves in costs.

Trade marking.â€”The chief objection to this ruling arises from the require-

ment that all lumber sold must he marked with the grade and source of origin.

Not alone does tins put the small operator to additional expense, but seerns to

preclude him from selling to others than those who have such "grade-marking"

facilities. It would also seem to preclude the manufacture of lumber by such

operators who have a source of economical use of spare time between seasons

when either their crops are growing, or there is a "dull season" to be filled in in

their regular occupations; in addition it would prevent their selling lumber to

their immediate neighbors.

How important this matter is may be gathered from the statement published

in the American Lumberman of November 29, 1930, that during 1929, of nearly

14,000,000,000 feet of lumber produced in 11 southern States, approximntely

one-half of the production was by 6,851 "small" saw mills (chiefly portable),

the remainder being produced by 239 "large" saw mills.

HEASON 5. THE CODE IS NOT A SOUND BASIS FOB REFORESTATION, AND ECONOMICAL

SELECTION OF TIMBER

It has been somewhat difficult to avoid anticipating this statement in discussing

prior reasons of my original reply of March 20, 1934. There are, however,

factors outside those already discussed that must be taken under consideration,

such as demand, proximity to points of consumption, the competition of substi-

tutes, and imports from foreign sources, a noteworthy factor in determining the

value of timber being its location and cost of transportation to the points of

consumption. Thus, given a particular grade of any species of lumber produced

on the west coast which can be used as a substitute for southern pine, or northern

hemlock, the lumber from the west coast has to compete with lumber having

freight rates to Chicago from $% to $14 per thousand feet of lumber less than its

own.

Another angle to this subject is the fact that steel and other substitutes have

made large inroads into markets formerly held by lumber. According to Bulletin

No. 1119 issued bv United States Department of Agriculture, "The production

of lumber in 1920'was 33,800,000,000 feet board measure, which is 2.2 per cent

less than the production in the previous year. This, in itself, does not seem a

great reduction. The feature of real meaning with regard to production is that

1920 shows one more slip downward, and that we have reached a point where the

cut is 27 percent less than the peak production which occurred in 1907.

These facts seem to have been noticed by the late John E. Rhodes, a former

secretary-manager of the National Lumber Manufacturers' Association, when as
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secretary and general manager of Southern Pine Association he wrote in the May

1915 issue of American Lumberman, "An appeal to yellow-pine lumbermen", in

which he said, "There has been no material increase in the value of standing

timber since 1908.
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*******

"And, Mr. Lumberman, it is right here that you have been asleep:

"You have not realized that thousands of men have engaged in the manufacture

of a myriad substitutes for lumber.

*******

"We are now face to face with the situation that the prices of lumber in the

future will not be influenced quite as much by the fact that the raw material is

becoming scarcer as by the fact that substitutes can be procured at lower prices."

Speaking before the Chamber of Commerce of the United States at Atlantic

City, N. J., in April 1931, Mr. A. C. Dixon, president of the National Lumber

Manufacturers Association, said:

"It is obvious that with a rapidly decreasing per capita consumption the dura-

tion of the life of the remaining supply is automatically extended and there is no

doubt whatever that the growth of timber in this country, even without further

improvement in reforestation plans, plus the remaining virgin stand, will take care

of all of the necessary demand; and, if the rate of decrease in per capita consump-

tion continues, there will be always a very great surplus. Lumbermen hope to

help themselves by correcting the current error of belief that lumber scarcity or

lumber famine is imminent."

The proponents of selective logging as a means to insure a greater demand for

their product, seem to overlook an important factor in cost. That is that

reducing the quantity of timber to be logged from any area will automatically

increase the logging cost per unit of measure.

In this connection it is obvious that some definite rule must be devised by

which to determine the size and grade of the log that should be used, in order

that the purpose of conservation may not be defeated. This is particularly

true in view of the fact that timber can be used for other purposes than its manu-

facture into lumber.

ARTICLE IX. SECTION A OF THE CODE, STUMPAGE AND LOO COaTS

From the remarks made by Mr. J. S. Siedman of the firm of Siedman & Sied-

maii, official accountant for the administrator, as reported in the yearbook and

official report, thirty-sixth annual convention of National Hardwood Lumber

Association, year 1933, I gather that it is the intention to deduct the cost of

manufacturing the lumber for a given period from the net returns obtained from

the sale of the lumber, and that from the balance arrived at, it is assumed that

the administrator will be able to determine the value of the timber cut over the

period, or to use a method of similar character for that purpose. The objection

to this method has already been noted, since it presupposes that the grade value

of the lumber cut and the lumber sold during any period contain the same unit

of value. It is obvious therefore that not only would this rule produce arbitrary

figures, but result in inequitable decisions. A notable instance of the effect of

grade upon the net realization from the sale of lumber can be found in the May

1921 issue of American Lumberman, which reports the operations of the Michi-

gan hardwood industries for 1920. In this case, of the six species of hardwoods

cut, the net realization varied from 97 to 80 percent of the average selling price

of each species. These figures do not take into consideration the effects of

market upon the results.

In addition to the average manufacturing cost of these six species when grouped

together being considered equal, the average quantity of the whole realization

from their sale would be affected by the percentage of each species in the whole

cut, since the prices at which they were sold would vary sharply. This brings

us to the question of log costs, which will be discussed later.

Now, since it requires large sums of money to provide a sufficient timber supply

for a manufacturing unit, and the financing of these project* involves the borrow,

ing of large sums of moiiey, we dare not overlook the fact that taking the most

valuable trees from any stand of timber automatically reduces the security given

in exchange for such loans.

Here it should be noted that much stress has been laid in the code on the neces-

sity of protecting the consuming public from unfair practices, but I have failed

to note any mention of a provision looking to the protection of the investing

public. It is obvious that the quality of the timber, apart from its location and

the demand for the particular species, will at all times play an important part in

deciding its loanable value. This question of value can only be determined by
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careful examination, by those who have experience in the manufacture and grading

of lumber, as well as cruising the timber.

How great is the necessity for more accurate estimates of the value of standing

timber, may be found with prospectuses for the sale of bonds issued during the
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period between 1920 and 1930. Analysis of the figures on some of these pro-

spectuses indicates that some of the appraisal values have been from 50 to 100

percent in excess of the economic worth of the timber based upon net returns of

prior periods.

Log values and log rules.â€”It has long been recognized that the grade of the log

affects its value, but by reason of the custom of figuring their value by certain

variable rules, and the fact that it is necessary to differentiate between their cost and

the cost of stumpage as a result of the work or labor necessary to produce logs, it is

obvious that there must be a more equitable rule than that found in the various

log scales, which constitute a combination of values and content measurement.

Since higher accounting was given prominence late in the nineteenth century

by the formation of large trade combinations, many tests have been made looking

to the establishment of cost accounting systems for manufacturers of lumber.

One of these tests was made at Goodman, Wis., by agents of the Forest Labora-

tory. It was familiarly known as the Goodman Test. In the agent's report on

this case he makes the following important statement: "To keep pace with the

general industrial development in the United States, the lumber industry must as

soon as possible base its operations on exact data. The opinions and experience

of men are excellent as far as they go, but they do not form the basis needed to

meet present-day competition."

Unfortunately this operator commenced his examination with the use of a

log scale (a combination of unrelated factors), resulting in a showing of 98 per-

cent more board feet of lumber in the smallest size of logs used, 9 inches in

diameter, than the log rule showed to be the contents of the log before sawing.

The largest logs used in this test, being 17 inches in diameter at the small end,

showed an overrun of 27 percent more lumber than the log contained as shown

by the log scale. Since there are many different log scales authorized by law

in different States, all of which have been used in various tests, it will be seen

that this subject of log scaling plays a very important part in the equitable

transactions, particularly where the logging is done by piecework, or logs are

bought from small owners of timber.

A recent pronunciation of this subject was published in the March 1932 issue

of The Timberman (Portland, Oreg.), by Mr. E. F. Rapraeger, Pacific Northwest

Forest Experiment Station, United States Forest Service, Portland, Oreg., under

the title "The Iniquitous Board Foot", in which he says:

"This lack of standardization has been recognized by the Pacific Logging Con-

fress. The attitude is expressed in the following extract from the address of

'resident R. F. Vinnedge at the Nineteenth Pacific Logging Congress, Portland,

October 24, 1928: 'One of the most lamentable and archaic phases of our operat-

ing practices is the method employed in determining the contents of logs, quanti-

tative and qualitative. Our system, or the lack of it, is deplorable. No generally

recognized standard exists for intelligently determining the cubical contents of

logs * * *.' The lack of standard scaling methods, the use of several log

rules and the use of an iniquitous, ill-defined unit, the board foot, log scale, has

resulted in mistrust between workmen and employers, log shippers and carriers,

log buyers and sellers. Fortunately, of the 45 and more board foot log rules

developed in the United States, only four are sanctioned by common usage or

statute in Oregon and Washington.

The anomaly of this situation is that the United States Government, with the

"best Bureau of Standards", legalized at least two of these prehistoric instru-

ments which in effect give a greater specific gravity to logs of the same species of

small diameter, then to those of larger diameter.

PRODUCTS OF LUMBER

This statement would be incomplete were we not to include some remarks on

the effect of grade upon most of the items coming under the divisions and sub-

divisions 20-36 in schedule A. Two will suffice as examples:

1. Flooring.â€”Having frequently heard from those closely allied to this industry

that "it all depends upon the market", the following figures resulting from an

examination of a statement published in American Lumberman of April 26.

1930, under the caption "Figuring Costs by Grades" led to an analysis of the

figures submitted. The conclusion arrived at by the compiler of these figures

was that:
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The average cost per thousand feet board measure including lumber used. $63. 64

The average realization per thousand feet from the sale of the product

was. 62.10

Resulting in a loss per thousand feet of - 1. 54
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The facts in this case are that the average of the prices at which this lumber

was sold was $56.15, or nearly $3.50 less than the actual 100 percent cost of the

lumber, the difference between the true cost and the realization being the result

of a preponderance of high-grade flooring in the whole quantity. In this instance

the rough lumber was included in the costs as $35 per thousand feet board

measure. The loss of quantity sustained in manufacturing this lumber to

flooring strips equaled 24 percent of the whole, which the report shows to have

increased the cost of the flooring strips $11 per thousand feet, or to $46. As a

matter of fact, if this manufacturer were to recover his costs at the then

market of $56.15 he could not have afforded to give more than $30 per thousand

for his rough lumber of equal grade.

3. Small-dimension stock.â€”An outstanding example of the need of a definite

basis of comparison may be found in the twenty-third of the committee's series

of reports of the consumers' subcommittee on small-dimension stock of the

National Committee on Wood Utilization, issued in 1932 by the United States

Department of Commerce under the title "Industrial Uses for Small-Dimension

Stock" in which two different grades of oak are used under entirely different

conditions, the prices for both grades being arbitrary. They do not offer the

manufacturer of the lumber an opportunity to discover whether his lumber is

costing too much or whether he can better afford to sell his lumber in the rough,

or to manufacture it except as determined by the market for his lumber, which

already has been shown to be a wholly unsound basis upon which to predicate

his board-measure costs.

ADMINISTRATION

In view of the following statement made by Wilson Compton, secretary-man-

ager of the National Lumber Manufacturers' Association, at the annual conven-

tion April 1922, in reply to Secretary of Commerce Hoover in regard to the

grading of lumber:

"It goes to the very root of the basis of competition. Competition cannot be

effective nor be expected to be effective, nor fair nor intelligent nor efficient, unless

there is some definite unit under which man can compete, a unit of quality and a

unit of quantity. When in any industry it is difficult to define a unit of quality,

the problem of grading will be continually a difficult problem. In the matter of

quantity the unit is the thing to which references was made a few moments ago.

Unless two men are competing for the same thing with respect to both quantity

and quality and make delivery of the thing sold, the maintenance of fair and

effective competition is exceedingly difficult. That situation in the lumber

industry affects all, but some perhaps more than others."

Does it not appear that since no two lumber manufacturers are competing for

business at any consuming point under the Bame conditions, there must be some

equitable basis upon which to determine whether they can profitably compete

with their neighbors for the business at a given consuming point? It is true that

Mr. Compton was speaking of grading as it affects the wholesaler, retailer, and

consumer, but it would seem also to definitely establish the fact that the manu-

facturers recognize the influence of grade upon values. But the Code does not

determine how these values are to be established. Hence there can be no "fair

practice." And any decision, whether judicial, or by an administrator, in en-

forcing the provisions of the code would be essentially arbitrary and inequitable.

Letters Submitted by the United States Copper Association, New

York, N. Y.

United States Copper Association,

New York, April 16, 1935.

Senator Pat Harrison,

Chairman Senate Committee on Finance,

Senate Office Building, Washington, D. C.

Dear Senator Harrison: At a meeting of the United States Copper Asso-

ciation whicli represents almost the entire copper-producing industry in the

United States, held this morning, the subject of the extension of National Recovery
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Act was discussed and as secretary I was instructed to forward to you the en-

closed letter setting out in general terms the position of the industry.

We would like to have this letter filed with the committee and made a part

of the record of the hearings on National Recovery Act extension.
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Very truly yours,

A. E. Petermann, Secretary.

United States Copper Association,

Stt Broadway, Xew York, April 16. 19S5.

Committee on Finance,

United States Senate, Washington, D. C.

Gentlemen: The copper industry in the United States has given consideration

to certain proposed legislation for the extension of the National Industrial

Recovery Act.

It is opposed to Senate bill No. 2445 for the reason that the bill not only fails

to meet the requirements and necessities of the industry, but is also objectionable

in that it subjects the industry to the jeopardy of an undue measure of involuntary

control.

The industry is in favor of the enactment of legislation which will permit its

members to cooperate voluntarily, particularly with reference to production, the

liquidation of surplus stocks, the marketing of its product and the adoption of

rules of fair competition.

The industry respectfully suggests that the legislation necessary for this pur-

pose, whether enacted independently or as a component part of legislation extend-

ing the National Industrial Recovery Act, take a form similar to that of the

Capper-Volstead Act applying to agriculture enacted in 1922 and in effect since

that time. With some slight modifications, both the substance and the language

of that act can be adapted to cover the needs of the copper industry and the in-

dustry therefore brings the subject of that type of legislation to the attention of

your committee at this time and asks that it be given consideration in the formu-

lation of any legislation affecting this industry.

Respectfully submitted.

United States Copper Association,

By A. E. Petermanx, Secretary.

Brief Prepared by A. Hartley G. Ward, Manager ok Remington Ward,

Printers, Newport, R. I., on the Code for the Graphic Arts

1. The power of administration of the Graphic Arts Code for this territory

was vested in the Typothetae of Rhode Island. This group represents only 10

percent of the industry in this territory, the other 90 percent having absolutely

no representation in code matters.

2. To secure representation on the code authority, the independent printer

must first join the Typothetae of Rhode Island, which costs in dues alone, ap-

proximately $150 per year. In addition he must install complicated cost-finding

systems, and pay additional help to operate these systems. In the case of the

small shop, the cost-finding systems become unwieldy and impracticable.

3. The National Recovery Administration oflices in Washington have assured

this office time and again, that everyone was entitled to representation on the

code authority, whether or not he was a member of the Typothetae. Such is

not the case, however, and the independent printer has absolutely no repre-

sentation.

4. The matter of assessments is extremely important. The budget for the code

in this section was compiled by the Typothetae, without regard to the individual

printer's rights in the matter. The expenditures in the budget are unreasonableâ€”

salaries being exorbitant, and in one case at least, two salaries being paid to

the same man. Inasmuch as every printer is supposed to support the code, he

certainly is entitled to a right in the matter of assessments. "Taxation without

representation is tyranny" is just as good today as it was in 1770.

5. The matter of appeals should deserve some of your consideration. Under

the code, page 24, section 11, "An establishment shall have the right to appeal

from any decision * * *." Every printer in Newport appealed last April 1934.

1 have since appealed individually, but no definite relief has been given, nor has

any definite assurance been received from Washington, that the matter would

lwÂ«Â«taifNl Tn this connection. 1!ic last communication I had with Washington
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about my individual appeal was a letter from Mr. Payson Irwain under date of

December 5, 1934 as follows: "I am having a study and analysis made of all

the charges which you present in your letter, and just as soon as I have word

from the national code authority as to their position, I shall communicate with
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you further." Whether the arguments I presented at that time were so timely,

and couldn't be answered satisfactorily by the code authorityâ€”whatever the

cause of delay, I have had no further word from that time. Certainly when

every printer in a community appeals on the same grounds, some attention should

be given the appeal.

6. The code as it is now being worked out works a hardship on small businesses

because the majority of Typothetae members are "big" printers. Consequently,

their overheads are higher than the small shops, and their hourly costs therefore

are correspondingly higher. Through the Typothetae, and therefore the code

authority, they are attempting to compel the small printer to use the same

hourly costs, when as a matter of record and fact, the small printer can afford to

do work far cheaper and still make a satisfactory profit. The small printer has

little use for Typothetae methods and cost systems. They have been tried in

Newport by four printers with dire results, each one saying that under no con-

sideration would he again become a member of the organization. (Names of

printers will be furnished upon request.) The dues of Typothetae membership,

together with other expenses involved, coupled with code assessments, make a

considerable item of overheadâ€”which after all is entirely unnecessary. This

office has been running for almost 80 years, and it hasn't seen the necessity yet

for code interference.

SUGGESTIONS FOR IMPROVEMENT

1. Under this heading comes first the matter of representation. In our

opinion, it is entirely unconstitutional to compel a person or business to pay an

assessment or tax unless he is duly represented in the assessment of it. Under

the present set-up this is not the case.

2. Take the code authority away from the Typothetae, and let each commu-

nity have its own local code authority, as is done in other codes. Newport is a

summer resort and is far removed, economically at least, from the surrounding

cities. What will work satisfactorily in Providence, the seat of the code author-

ity at present, will not work out at all in Newport. Our business is done in

a 4-month period in the summer. Providence enjoys year-round prosperity.

At least we understand it does.

3. Cut out expensive and costly code administration. There are too many

good men out of work to have to pay $12,500 salaries to people who already have

good paying positions.

4. Let every printer think he has a little say in how his business is to be run.

Everyone wants "fair competition." There should be an easy and inexpensive

way of getting it, but it will never come by a minority group dominating the

majority.

Statement of Ernust Wells Williams, Washington, D. C.

April 17, 1935.

Because of my interest in certain economic elements of the industrial control

features of the National Recovery Administration, and belief that they should be

continued in future legislation, 1 desire to submit certain recommendations to

the committee which may be of some interest to its members.

First, may I point to what I believe is an immediate necessity of at least one

additional permanent congressional and one Senate committee, to coordinate and

supervise the activities of the new governmental department which has appar-

ently been born from the present emergency? I believe that most of the difficul-

ties which the National Recovery Administration has faced could have been

avoided had such congressional committees t>een functioning, and charged with

the study and approval of policies, and charged also with reviewing the prior

and current business connections, and even the personal characteristics and the

economic and social views of those charged with the administration.

It would indeed be miraculous if an organization such as the National Recovery

Administration had successfnlly fulfilled its function under the direction of ail

international banker, or even under the direction of one primarily interested in
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trade-association connections. While it is possible that the effect of such past

connections, or even present connections, might l>e smallâ€”of little importanceâ€”

there are too many possibilities. While congressional committees are normally

the center of a storm of adverse criticism, it can be safely said that there has
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been no outstanding success in the production of a satisfactory substitute; and the

salutary effect of a permanent congressional committee charged with the responsi-

bility for such supervision has been proved many times. Appointees to key

positions in such agencies as the National Recovery Administration, I believe,

should be subject to congressional confirmation. Moreover, with the presence of

such a congressional committee, and Senate committee, a certain legislative free-

dom may possibly be allowed which otherwise might be impracticable; and

undesirably restrictive legislation for their administration avoided.

May I suggest, as an excellent reason for the continuance of the industrial

control features of the National Recovery Administration, that such control

insures the presence of a defensive weapon which under certain conditions might

be vital.

As a further general reason for the continuance of governmental control of

business, may I say that the present economic plight of an overwhelming pro-

portion of the population proves, if such proof is necessary, that people are

no longer able to protect themselves individually from an economic standpoint,

and that protection must hereafter be a governmental function? The neces-

sity of governmental protection of the lives and property lias been long recog-

nized, and a certain dependence upon the police force, upon the courts, by the

citizen for his physical protection, perhaps, is not looked upon disparagingly.

A new type of economic protection of the public is not needed because today's

people are less clever than their forebears, but commerce and trade have become

too complex for the individual to successfully combat.

If further justification of the necessity for industrial control is needed, may

I point out that there is a very slight difference between a productive and an

unproductive national economic plan, and "industrial control" while that

necessary slight change is being effected is essential. The necessity for im-

mediately going off the "charity standard" is apparent.

The second suggestion is brought up in connection with the "sacrifice of

personal liberty" which is frequently and strongly brought into the picture,

and the more or less mechanical facts which make "industrial control" neces-

sarily a part of the future American scene.

The extent to which "industry" actually was controlled when the Consti-

tution was written should be appreciated. It was a control which involved every

feature of the National Recovery Administration, but it was exerted so nat'irally

and so easily that it was not even noticed, and there was no escape from itâ€”

there were no "exemptions."

This control was complete; yet it was so complex a thing that it could hardly

be translated into law. That natural "industrial control as it influenced the

simple American business of long ago involved startling features which have not

yet appeared in the administration of the National Recovery Administration,'

but which must, I believe, eventually be a part of future legislation, because

it was a means by which those people protected themselves; and it did not involve

the alienation of anyone's rights, because no one had the rights then, and no one

has the rights now, which modern "business" has considered as its natural right.

American history shows a long period of people subsisting mostly from their

own farms, and even making their own clothing. The communitiesâ€”the trading

marketsâ€”which sprung up were comparatively small, and the business which

was done was under the watchful eyes of all parties directly and indirectly

involved. The cost of merchandise, the relation of that cost to the price charged,

was wide-spread public knowledgeâ€”and the final and effective eheck-rein upon

the ei.tire transaction, or succession of transactions, was the individual prosperity

of each member of the group; which was also common knowledge.

Whether one had a mortgage upon his home, whether he had money in the

bank was public knowledge in every small community. If, in the performance

of a business function, an unusual prosperity developed for an individual, it

became immediate public know ledge, and the extent of the service rendered,

balanced against the price charged for that service, was "gossip", perhaps; but

it was, nevertheless, considered a public matter. Likewise, if the thrifty and

industrious and competent member of a particular craft apparently was not

receiving his due share of the general propserity of the community, a raised charge

for his services normally and naturally would be received without protest.

It was upon this basis that pricis were raised or lowered. The idea that prices

should be based primarily upon "competitive conditions"â€”a sweet-sounding
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term but meaning the extent of the monopoly and how much the traffic will

bearâ€”was outside this picture.

The effect of such a public control was that the industrious and thrifty and,

let us say, conscientious members of the community reaped a natural and normal
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prosperity; and certainly the National Recovery Administration has not yet

attempted such a complete control as this.

The difficulty of translating that nebulous but very effective public control

into law is apparent. Legally everyone had a right to increase nis prices, his

charges for his services, whenever he saw fit to do so. Perhaps that was a "right

of ownership." Yet there was this public knowledge and public judgment which

stood out as an effective bulwark. There was no written law preventing price

increasesâ€”yet here was a price control, and a control of the individual, and a

control of machinery, also, which was in effect superior to the written law. This

control, then, was the law; and it was not on any statute books.

This unwritten, but nevertheless functioning and effective law, this complete

industrial control, was repealed by the coming of the railroad, the telegraph, the

telephone, the automobile, and good roads, which completely and suddenly and

without notice broke down a type of social organization which had existed for

thousands of years. Statutes and statesmen might make State lines; but trans-

portation and communication repealed those statutes and State lines without a

law appearing on the books. There were no legal precedents; few of the effects

were seen.

The communities which were practically self-supporting, self-contained social

systems were suddenly broken in pieces; and a host of legal precedents and per-

fectly logical interpretations of property rights and personal rights became in

effect legal buccaneers, protected by the Constitution; and a legal structure which

was intended to protect homes and farms and to insure men obtaining a just

return from their industry was in fact turned against the public.

As I explained before this committee in the hearings on the Economic Security

Actâ€”I did not say it, but I believe I explained it quite thoroughly and unmis-

takablyâ€”the Government itself had changed in its relation to its peopleâ€”not a

slight change, but a terrific change, and a very bad change, which has only recently

been completely identifiedâ€”and I believe that the Congress will immediately

correct that changed relation. With this changed relation, and naturally stand-

ing behind its legal structure, Government was more or less forced to cooperate

in aiding an organized raid of business and property interests agains the general

public to an extent which would be laughable if it were not so terribly serious,

and so completely against the will of the Congress; all this due primarily to a

sudden centralization of wealth, in combination with mechanization and changes

in transportation and communication.

Into this condition came the National Recovery Administration. A recent

national broadcast credits or accuses the United States Chamber of Commerce

of parentage; I trust that the Congress will not accept such an unreasonable

assertion as that. Correction of the condition has never appeared as the pur-

pose of such trade, business, or banking associations. The industrial control

features of the National Recovery Administration were intended to replace the

natural community controls of business which were suddenly lost to the American

people, after having been exercised completely before and after the Constitution

was writtenâ€”controls which were not renounced in any fashion, and which were

taken away from them much against their will, and with very great damage to

them.

The rights of individuals and corporations to a return upon wealth and prop-

erty have for some hundreds of years been greatly misunderstood, and in the

course of the misuse of those accepted but erroneous property rights, the rights

of the individual to produce new wealth and reap substantial benefit thereby

have been forgotten.

If the principles of the National Recovery Administration are understood to

be primarily theseâ€”of a renewed appreciation of the public interest in business

that is transacted, whatever its nature; and the right of the productive individual

to prosperity as the result of his efforts, involving today a necessary govern-

mental guarantee to him of that prosperityâ€”the "dollar volume" of those wages

being merely incidentalâ€”the National Recovery Administration and its purposes

will be better understood.

The prevalent conception, especially by some business men, that the National

Recovery Administration and its principles are primarily for the purpose of

maintaining a firm and fruitful price structure, and the certainty of profits and

easy payment of all possible charges, regardless of conditions, is erroneous.
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The creation of permanent committees in the House and Senate to coordinate

and direct the activities of the National Recovery Administration and the exten-

sion of its principles into further legislation is, I believe, an immediately necessary

step.
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In connection with the "purposes and principles" of the National Recovery

Administration, and future legislation along this direction, may I invite attention

to the principles of patent laws? The purposes of patent laws are plainly stated

in the Constitutionâ€”to insure proper reward to inventorsâ€”to insure the benefits

of inventions to the public. If existing legislation, including the definite wording

of the Constitution itself, actually and in practice is an open door to monopoly,

and if the public benefits are overbalanced by the effept of patents being to place

the citizen in unfair competition with the machine, it would appear that the

purposes of that constitutional "experiment" have been led astray; and the

renewed National Recovery Administration might well include a definite

reference to it.

By reference, may I include my statement of February 15, 1935, before the

Senate Finance Committee in connection with the Economic Security bill; and

invite the committee's attention to the drawings submitted at that time?

I thank you.

Telegram from Wolf Brothers, Inc., New York, N. Y., Relating to

Operation of Men's Clothing Code Authority

New York, N. Y.

Re investigation Finance Committee Men's Clothing Code Authority.

Hon. Pat. Harrison:

Undersigned suffered worse experience than Bloch Co. Code authority pre-

ponderantly comprised of central market operators and amalgamated agents

persecuted us under charges of alleged violations. Our numerous attempts to

obtain full bill of particulars preceding any action were unavailing. Subse-

quently publicized with damaging charges never supported by facts and we were

deprived of labels for period of 2 months and reinstated on posting of bond under

threat of economic annihilation. Said bond requiring guarantee of compliance

with provisions of code alleged to have been violated, though proof of such viola-

tions were not established. Our bond still posted, charges still pending, not

deprived of labels, code authority and its administration evading every attempt

at showdown. Wulf Brothers, Inc. respectfully request this statement be in-

corporated in record.

(The following letter from the International Salt Co., Scranton,

Pa., addressed to Senator Royal S. Copeland, was ordered printed in

the record:)

International Salt Co., Inc.,

Scranlon, Pa., April 16, 19S5.

Hon. Royal S. Copeland,

United Stales Senate, Washington, D. C.

My Dear Senator: As a member of the code committee of the salt-producing

industry, under which our company operates a rock-salt mine and two

evaporated-salt plants in New York State, I beg to advise you of a resolution

unanimously adopted at a meeting of the Salt Producers Association held in

Chicago on April 11, 1935, as follows:

"Whereas the salt-producing industry was among the first of industries to sub-

mit to the National Recovery Administration a code of fair competition, this

code having been approved by the President of the United States on September 7,

1933, and the early approval thereof has resulted in a considerable period of

experience in the operation of this industry under said code; and

"Whereas there is now pending in the Congress of the United States legislation

designed to extend the National Industrial Recovery Act; and

"Whereas this industry, while one of the smaller industries, employing approxi-

mately 7,000 employees, yet is one of those industries essential to the continued

health and welfare of the people: Now, therefore, be it

"Resolved, by the salt-producing industry that it transmit to the Senate Finance

Committee, with the request that it be incorporated in the record of the pending
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hearings on the National Industrial Recovery Act, the following statement

expressing the views of this industry in connection with said legislation.

1. This industry, by its code of fair competition, was among the first to

prohibit the employment of persons under the age of 21 years in mining operations
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below ground.

"2. As a result of the adoption of the code, employment in this industry has

increased approximately 23.3 percent and the amount of wages paid has increased

approximately 13.1 percent.

3. The industry, its employees, and the public have adjusted themselves to

operation under a code and to now abolish the code would destroy the confidence

that has been built up and possibly precipitate chaotic conditions within the

industry.

"4. The present rate of unemployment makos it essential that this act be con-

tinued to prevent any resumption of the downward course in wages or construc-

tion of employment and purchasing power.

"5. The National Industrial Recovery Act should be extended for a further

period of at least 2 years in as nearly its present form as is possible because:

(o) The public, industry, and labor, as well as the National Recovery Adminis-

tration, have had nearly 2 years of experience in the administration of the present

act, advantage of which will be of no avail if the law is to substantially changed;

(6) the flexible provisions of the present act make it possible to deal with emer-

gencies with a minimum of delay; (c) decisions of the courts under the present

act will be more nearly applicable to provisions of the new act.

"6. This industry believes that all industries, regardless of size or the number

of employees, should have the opportunity of adopting a code to be administered

by men familiar with the industry, rather than to be forced to become a part of

a large group of industries governed by a single code.

"7. This industry is strongly opposed to any law prescribing a 30-hour week,

or any other rigid limitation as to hours and wages, because it believes legislation

of this character to be uneconomic and impractical."

We employ in New York State alone upward of 475 employees, all of whom, as

a result of the code, are receiving higher wages than prior to its adoption, and I

wish to emphasize the fact that these employees and our employees in other

States, as well as in the salt-producing industry an a whole, have benefited

through the operations of the National Industrial Recovery Act. While I

realize that the present act is not perfect and should be modified or amended,

nevertheless it is my belief that as a result of the experience under the existing

law, if further opportunity were afforded for development and improvement of

its administrative features, industry as a whole would be benefited.

There is one feature of the National Industrial Recovery Act which particularly

affects the salt producers of New York State, i. e., section 3 (e), which provides

for control of foreign competition. We believe the method of meeting this situa-

tion should be simplified so us to enable domestic calt producers more readily to

protect themselves against the imported product, with which it competes. Such

foreign salts are produced in countries having much lower labor costs coupled with

the benefit of low water transportation costs, as compared with the labor rates

provided in our code and railroad freight rates in effect from the salt-producing

points in this country to the seaboard. I hope to have an opportunity in the

near future to discuss with you this phase of our situation.

While it is true that our industry is a comparatively small one. nevertheless it

is equally true that it is one of the mose essential industries in this country, salt

being absolutely necessary not only to human and animal life but required in

many industrial enterprises.

May I respectfully urge you to give favorable consideration to the resolution

adopted by the Salt Producers Association, which represents over 90 percent of

the total salt production in the United States.

Thanking you in advance for whatever support you may see fit to give to our

request, I remain,

Very truly yours,

P. Silas Walter, Vice President.
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(The following letter and enclosures addressed to Senator David

I. Walsh by the Massachusetts Wholesale Liquor Dealers Associa-

tion, Inc., was ordered printed in the record:)

Massachusetts Wholesale Liquor Dealers Association, Inc.,
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Boston, Mass., April 17, 1935.

Hon. David I. Walsh,

Senate Finance Committee, Washington, D. C.

Dear Senator: At a regular monthly meeting of our State association held

at the Hotel Bradford, Boston, Mass., we were instructed to ask your aid in the

proposed amendments to the National Recovery Act Harrison bill known as

Senate bill 2445", which amendments have been filed with you by our national

association.

Respectfully yours,

Hugh J. McMackin, Secretary.

National Wholesale Wine, and

Liquor Dealers' Association, Inc.,

IIWashington, D. C, April 17, 19S-r>.

Hon. David I. Walsh,

Senate Finance Committee, Washington, D. C.

Dear Senator: With reference to Senate bill 2445, known as the "Harrison

National Recovery Act" we should like to see this bill amended as per the en-

closed copy.

Practically all codes provide for industry representation on the same. Whereas

in the code of fair competition for the various divisions of the alcoholic beverage

industry no industry member is represented upon the Board of Directors of the

Federal Alcohol Control Administration, and while the various codes effecting the

industry have been placed in the hands of the industry members for its enforce-

ment, principally the paid employees, the industry has no voice in the final

drafting of any of the code rules, regulations or interpretations issued by the

Federal Alcohol Control Administration, and we believe that in fairness to an

industry employing 1,000,000 people that they should not only have a voice

but likewise a majority voice, and shall ask that you kindly submit the attached

amendment.

You will be interested to know that the Federal Alcohol Control Administration

have issued 425 sets of rules and regulations; they have issued over 200 of what is

known as releases and have issued over 200 legal interpretations, and have set

up many departments none of which are represented by industries. Your

assistance along these lines is much urged.

Respectfully yours,

Hugh J. McMackin, Secretary.

Amendment to Sexate 2445

The following amendment is offered to section 2, paragraph A, line 11, on page 4

of Senate bill 2445, by adding and inserting the following:

"That the governmental agency known as the" Federal Alcohol Control Admin-

istration shall consist of a board of directors of 5, which shall be appointed by the

President who shall designate 1 as its chairman, who shall not be affiliated with the

alcoholic beverage industry, and 1 member to be appointed from the brewing

industry, 1 member to be appointed from the wholesale industry, 1 member to

be appointed from the distilling industry, and 1 member to be appointed from the

wine industry."

Amend section 3, no. 1, at the end of line 24, by adding after the word "and"

"and any secretary of any trade or industry association shall be eligible to act

as secretary for any code body or division thereof of industry."

Statement Submitted bt H. E. Miles, Chairman Fair Tariff League,

New York City

I confine myself in the following statement to the manufacturing codes only,

and any references to codes is to be so considered.

Some weeks ago the question of the Fair Tariff League's appearance at your

hearings on National Recovery Act was considered by the league's governing
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is important to thus disclose the character of the persons, then and now, of the

code folk by their own confession, what kind of folk insist on governing us.

I wouldn't cull it poker playing. The rules of poker were not observed. On

one side of the table was a noisy bluffer playing a lone hand who said in advance
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that he could insist on nothing in any code but must take what he could get.

On the other side of the table were, in each of the many games, from 10 to 50

powerful men who had nothing to lose because they were doing without codes in

the trusts just what they would do in the codes. Each of these 10 to 50 men saw

into the hands of all the rest on his side of the table. It wasn't even poker playing.

And every industrial trust duplicates in all essential particulars those first trusts.

And where there weren't trusts, as in lumber and lead pencils, trusts were created.

Of course, I am sorry to use the words criminal and theivery; but I have seen,

for 30 years, the helpless victims of monopoly afraid to designate monopoly by

its sole major characteristic, crime. By dodging the word, we have weakened

our understanding and our will. Thousands of business men whom I have rep-

resented in this field dare not speak out because their businesses depend on

monopolies for their supplies of material. They hate monopolies. At one time

some 80,000 business men were more than grateful to me, their official representa-

tive, for speaking plainly their judgments at my risk and not theirs. So is my

present organization pleased.

Are monopolists criminals? How great is the crime of monopoly? So great

that its agents are subject to fines for each offense (hundreds of thousands of

them annually) and to the penitentiary; so great that all their merchandise (many

millions every day) in transit between States is subject to confiscation; so great

that anyone suffering from monopoly is entitled to threefold damages. Is there

any greater punishment except for murder?

It is these controlling and criminal men who, as General Johnson says: "created,

for the first time, an economic Government throughout the United States imposed

upon the political Government and nearly as wide in extent"â€”their government

instead of the people's government.

If we don't visualize this clearly and the character of the control, we can neither

understand nor cope with it. All that the trusts want is a chance to go on. They

will go on anyway, as for 30 years past, but it is of great convenience to them to

be able to say to the public that they continue under the guise of the statutes.

That they don't care particularly how the new law is worded is shown by their

amazing disregard and negation of the present Recovery Act in its monopoly

provisions.

NATIONAL INDUSTRIAL RECOVERY ACT CODES, VIOLATE THE RECOVERY ACT

The very first requirement in the Recovery Act, the all-inclusive, all-compelling

requirement, is that (sec. 3 (a)) the President shall accept no codes unless he

"finds * * * that such code or codes are not designed to promote monop-

olies * * * and * * * Provided, That such code or codes shall not

permit monopolies or monopolistic practices."

I know of no other statute tluit states a prohibition twice in six lines. The

double prohibition should palsy the minds of the Federal agents who would

attempt to evade it. The second prohibition also provides that it shall not be

pleaded in court that the I'resident's findings are sufficient. If he is in error, a

code is void if it "permits monopolies or monopolistic practices"; that is, if it is

contrary to the antitrust acts except as it stops child labor, starvation wages, etc.,

as later provided.

This provision is a scrap of paper to the trusts. Each trust wrote into its

code, or what is the same tiling, provided through its code for the continuance

of every worst trust practice of the last 30 years. Thus, the United States

Government, heretofore protecting the trusts by its inaction, became a major

partner in tke promotion of each trust to the limit of the powers of government.

I beg you to ponder this. Also not to confuse this all-important fact with other

elements in the code that have no necessary relation to it.

If the steel code were not criminal in fixing its prices, that industry, running

only 47 percent of capacity, would not be out of the red with only the producers

who are carrying inefficient and obsolete plants still a little in the red. Evi-

dently, the industry is making the public pay a profit on both halves of the plants

when only one half is in use. No industry should be profitable under 80 percent

or 85 percent of production. None would be under competition. This industry

and all other trusts are as much on the dole as are the millions who are on relief.

Yet some 250 of these industries and their financially allied outside groups own a

very great percentage of the national wealth.
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THE SUPREME COURT CAGED AND HAMSTRUNG FOR 40 TEARS

Do you love and respect the Supreme Court? How gorily and comforting was

its decision in the Gold ease. The framers of the Constitution thought that they

made the Supreme Court the bulwark of our liberties. Potentially, it is the
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bulwark and there is no other. But the founders counted on the Attorney

General's invoking the Court in every important question of law. Here was the

failure. This public agent came, years ago, to be less honest than the founders

thought possible.

The Supreme Court is as dead and useless as a parked automobile unless and

until an outside force steps on the gas and releases its energies. The Attorney

General is the outside force. He is under oath to act. A private suit is for private

gain. In such suits the pnblic is Lazarus under Dives' table. It gets a few

crumbs, but its inclusive and compelling interests can, fairly speaking, be secured

only through the Attorney General and his department. It is his most par-

ticular duty to see that the public interest is presented to the Court quickly and

with utter intelligence and effective purpose.

It is not unlikely that when the Almightly took from President Roosevelt's

side, by death, Thomas J: Walsh, 2 days before he would have become the Attor-

ney-General of the United States, the Nation suffered a loss comparable to the

death of Lincoln, just when he had set about to unite immediately the South

and the North in a happier, stronger, and more effective Union that ever before,

a Union of understanding and good will. Lincoln might have saved 20 years of

shame and loss.

Walsh would have made the Nation honest; first by compulsion of law and

then by habit. Walsh saw straight. More important, because he went straight.

Teapot Dome had a thousand difficulties for others, and none for him.

Had Walsh cleared the judgment of the exceedingly burdened President

concerning the proposals and the insistence of the trusts, the codes would have

complied with the law and the then marvelous goodwill and purpose of the

suffering public would have done the rest.

With Walsh the Supreme Court would have set everyone right quickly on the

questions that now palsy judgment and will. Who can measure the upswing

of_ our millions of peopie when they know that they are going right. Now

millions believe they are going wrong. The others are uncertain.

My study with "the assistance and advice of able counsel in the last year

assures me that, as my advisers say, the Attorneys-General have, without impor-

tant exceptions, and for 30 years, as respects monopoly, made of the Supreme

Court only "a lion in a showman's case with the Attorney-General holding the

key." Let him who doubts read, as everyone should, Fetter's Masquerade of

Monopoly, and the chapters on Monopoly and the Courts in Senator La Follette's

autobiography, or other like authorities. They disclose that, in substance, the

Government has lost even the cases that it has won against the trusts. At times,

the conviction of a trust has been followed by enormous increases in the profits

of the trusts, witness the Standard Oil case, or in the issuance of huge sums of

watered stocks and the like, witness the Northern Securities case. In almost

every instance the Government's case was poorlv drawn or poorlv presented or

both.

The Cement Decision by the Supreme Court discloses virtually the entire

situation. An entirely competent Federal representative tells me that during

the oral arguments in the Cement case, an attorney for the Government, answering

questions from the bench, said repeatedly that the Government did not charge

conspiracy, price-fixing, or extortion. Said the Court in its decision:

"The Government (the Attorney General) does not charge an}' agreement or

understanding between the defendants placing limitation on either prices or pro-

duction. The evidence does not establish that prices were excessive ot unreason-

able.

"It is neither alleged or proven that there was any agreement * Â» * either

affecting production, fixing prices or for price maintenance. * * * It was

neither seriously urged before this court that any substantial uniformity in price

had in fact resulted * * * The Government does not charge that there was

any understanding or agreement, either expressed or implied at the meeting or

elsewhere with respect to prices.

This quotation is from the Maple Flooring case that was decided the game day

and, by reference, made substantially one with the Cement case, the principles

involved being the same.

More important was the Court's reference to the American Column case (257

U. 8. 377) which denounced that company's practices "because of inevitable
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tendency to destroy real competition as long understood and thereby restrain

trade."

Also reference was made to the Linseed Oil case (262 U. S. 371) wherein con-

certed action "is forbidden when the necessary tendency is to destroy the kind of
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competition to which the public has long looked for protection."

In the above quotations is direct notice to the Department of Injustice to mend

its case and win. Every informed person including 10,000 buyers know that the

"cement trust" is as extortionate and wicked from the trust standpoint, as shrewd

and conscienceless producers have been able to make it with the help of the devil

for 40 years. Why won't the Attorney General bring suit?

Answering my question, Why? An agent in the Department of Injustice said

to me, "We feel sensitive about the loss of the Cement case. We think we should

have won. We are sensitive. You can't expect us to bring another suit." Well,

I don't expect them to. Nor do the cement producers.

Meantime cement carries a first, or mill, cost in efficient practice of about 53

cents a barrel, and, at most, twice this including all costs. Against this con-

sumers pay $2.35 and up, and at the representative low bulk wholesale price on

the Hudson River, $1.70, the producers make at least 50 percent net cash profit

as against 2 to 6 percent net profit in department stores on their retail sales of

general merchandiseâ€”10 times more profit on burnt and ground limestone in

carloads than on little packages of pins, shoes, and shirts.

I also learned at the Department last summer that a man was, and long had

been, busy, or pretending to be busy, in getting evidence on cement and with no

consequence. It must be assumed that the Trade Commission's report on cement

a year before and its second report about a month before my visit were known to

the Department's agent. They were widely discussed in the public prints and

elsewhere. This Department's sleuth could have gotten all the information in

the world from these reports. He hadn't them. When I asked why he would

not get them by mail or by walking eight blocks for them he replied, "We here

have a feeling that if the Trade Commission wants us to see anything they will

send it to us." These aren't the Department's methods against criminals that

it dislikes.

Of such is and has been the "Department of Injustice" as respects trusts for

30 years. It has kept away from the court as much as it dared. When it has

acted, it has brought defective charges, poorly supported by counsel, and about

April 1 when it feared the judgment of the Supreme Court it picked up its brief

cases and ran out of the court. Now it returns with a case of its choosing which

I am told involves in part the sale of diseased meat. If it wins that case will

be heralded as a victory for the National Recovery Administration.

The Cement case was like bringing a murder to court charged with horse stealing

and discharged because he had not stolen a horse. The United States Steel case

was as crooked. Read better's Masquerade of Monopoly and the La Follette's

Autobiography (chapters on courts and trusts) and you'll discover a close conspir-

acy through all the years to make it easy for the trust criminals who stole twenty

billions in the 1920's at a cost of 40 billions to consumers, with a maldistribution

of wealth in that amount. There is nothing to the trust codes but a continuance

of the 1920's practices.

TIME IS MONEY IN TIME IS JUSTICE AND HONOR

The Sherman Act requires that the lower courts shall act immediately upon

trust cases if so requested by the Attorney General. The writer finds no such

request. The Cement case was filed in the district court on June 1, 1921. A

request from the Attorney General might have brought a decision in from 3 to 5

months. Instead, the decision was made October 23, 1923. The stealings of the

trust during 21 months that might have been saved by a note from the Attorney

General amounted to about $100,000,000.

A new suit might have gone through both courts in something like a year.

Instead the Attorneys General of that day and since have brought no suit.

The Cement Trust has stolen meantime from 500 million dollars upward.

Today it is not acting as heretofore from the tacit approval or negligence of the

Attorney General but is itself an arm of the Federal Government. It is in effect

the law itself. It is stealing tens of not scores of millions of dollars from the

Federal and State appropriations for Public Works that are largely of charitable

intent, not expected to return in economic value their total money cost, to be

paid in taxes that will burden the present generation and the next.

Buyers of cement, steel, etc. for public projects say that they are paying

uniform and extortionate prices because the Attorney General has told them that
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uniform prices are lawful. The statement warrants the official declaration of an

English judge when he sentenced an English nobleman to prison as a common

felon. Said the judge, "A half truth is no different from a downright falsehood."

A half dozen persons can agree each to buy shoes at $4 and sell them to the poor
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at the uniform price of $2. Insofar the alleged statement of the Attorney Gen-

eral is right. But if a number of persons corner the shoe market and raise the

price of $4 shoes to $6, they are criminal.

That the codes do not alter the legal status is shown by United States District

Judge Mack's decision (Southern N. Y.) last year against the refiners of imported

raw sugar. He busted their monopoly and stopped precisely the practices here

complained of. There was an honest prosecuting attorney in that district and

he was not subject, in this case, to the Attorney General. That's all.

The decision busted the trust, lowered consumer prices greatly, declared in

some 40 items of cease and desist and in effect, that all the declarations made in

my present statement and in the findings of the Federal Trade Commission in

its Steel Report are right in law and necessary in morals.

The industrial codes were in effect when the decision was rendered and for many

months before. The Recovery Act was not pleaded because it could not be.

In substance the decision damns the trust codes and emphasizes the delinquency

of the Department of Injustice.

The Supreme Court is the Nation's moral and legal umpire within the statutes,

God's interpreter, as nearly as a human agency can be. Life is a game in the

sense and the joy of high endeavor for excellence. The more honest men are the

more they seek our "greatest court in the world" and the oftener, that there may

be no question about the meaning of the law, the rules of the game. But there

comes a brutal bunch who make and enforce their own rules and avoid the

umpire. The consequences are shown equally in the debauch in the 1020's

and the misery in the 1930's. No men can see this so clearly as the members of

the Supreme Court. Who can doubt that these men must feel a sorrow and

a wrath akin to the sorrow and the wrath of God as they ponder upon the Nation's

course for these 30 years, and the consequences that the Court would have saved

us from if successive Attorneys General had not prevented the Court from per-

forming its constitutional functions.

Reestablish the lost power of the Supreme Court by compelling the Attorneys

General to release its powers to "open the cage" and keep it openâ€”a government

of law won't hurt us.

THE ANTITRUST ACTS

Says Johnson, "We did not repeal the antitrust acts; we simply ignored them."

Repeatedly he says that the codes and the antitrust acts are antagonistic; that

they can't exist together. And what are these acts? They are only an expres-

sion of the common law of the centuries, of the Constitution, and of human

rights.

John Sherman said when his act was before Congress, "It is as clear, simple,

and direct as the English language can make it." President Taft said:

"The Antitrust Act is the expression of the effort of a freedom-loving people

to preserve equality of opportunity, the enterprise of the individual, his industry,

his ingenuity, his intelligence, and his independent courage."

Again and again he thundered for the complete and immediate enforcement of

the antitrust laws. Would that every citizen knew the economic and spiritual

values that these laws would safeguard if the Attorney General would mind his

oath.

As you know, the opponents of the law have, upon several occasions through

the years, sought to mociify it exactly as the proponents of the National Indus-

trial Recovery Act now seek to mociify it. Congress decided when the act was

passed, repeatedly since, that the act cannot be modified.

The law is like the law against murder. Don't kill. Don't offer excuses. The

public interests involved are so great that the risk of breaking the law must be

borne entirely by those who take the risk. Everyone who joins with others in

conduct that tends to restrain commerce knows what he's doing. As says St.

Paul to the Romans, even the heathen who have no laws "exhibit proof that a

knowledge of the conduct which the law requires is engraven on their hearts."

The human mind is not capable of qualifying sin. It has infinitely more phase*

and more means of expression than the mind can anticipate. The court knows

when it gets the facts in the ease. Meantime, the law written in the hearts of the

American people make them know our trusts for what they are and hate them.
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THE CORRUPTION OF LANGUAGE WITH CRIMINAL INTENT

It is human speech tliat distinguishes us from animals. It is speech that has

made us what we are. He who rapes our language would destroy our under-

standing. None so skilled in this as the trusts and their friends. Congress
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didn't imagine when it required the elimination of " unfair competition" that evil

men would fix maximum prices in the name of fair competition.

Witness this: The South Chester (Pa.) Tube Works located at tide water

(Federal Commission, p. 49, first steel report), "sought assurance from the board

of directors of the Institute that it would not be deprived of the advantage in

competition which its location on tide water gave it, urging that 'it was not the

intention of the National Recovery Act to destroy or impair advantages incident

to the geographical location of a plant.'"

In reply Mr. Lamont, president of the Steel Institute whose directors administer

the Steel Code, said:

"* * * to leave such advantages with you would result in continuing unfair

competition in your favor as against your competitors who, for some reason or

other, may not be as advantageously located in respect of transportation as are

you."

This ruling compelled the tube company to continue to rob its customers by

depriving the tube works of their natural advantages. Orange, Va., flooring case

next mentioned.

It was in the name of "unfair competition" that the maker of oak flooring in

Orange, Va., who got his rough lumber from nearby mills on a S3 freight charge

and shipped the finished product to Washington, D. C, at the same freight charge

was compelled against his will to charge the consumer on the basis of $10.50 in

freight as if the rough lumber has come from Memphis, Tenn., plus $7.50 out-

freight as if the shipment were from Johnson City, Tenn.â€”a total of $11 in fic-

tious and dishonest freights to be borne by the Washington householder.

A Grand Forks, N. Dak., lumber dealer had a fair income buying a kind of

lumber for $24 desired by his fanner customers and selling to them for $32, a

margin of $8. The code forced him to charge $43. That might have pleased

him, except that at $43 he could sell none. The farmers wouldn't buy. They

couldn't. They shouldn't. The $43 price included $6.50 for delivery to the

customers when in fact the farmers backed their trucks up to the pile and took

the lumber away themselves. The code authority said that this made no differ-

ence. In this case only, I speak from a good memory. It is in the Darrow report.

I was born in the tall timber. The big fellows in Wisconsin, Michigan, and on

the Pacific coast stole the timber tracts, as I suppose you know. False affidavits

of preemption were common. They stole in such quantities as to make even

taxes on the stealings a hardship. About half of the present capacity must quit.

I have no care which ones, nor can the Government have. The cases can't be

umpired. I was a large buyer for 25 years. I think I know.

I trust that you know that in the interests of the "big three" makers of bath-

room fixtures, the United States Government requires that such fixtures, bathtubs,

washbowls, etc., as are slightly defective shall be destroyed instead of being sold

as previously at a discount profitable to users and makersâ€”fixtures so good that

all hotels are said to be equipped with them. To be sure the United States

Government still permits these "seconds" to be exported; but this arm of the

Government, this "big three" knows that the little fellow can't export while the

"big three" can and do "fair competition forsooth."

Every citizen should know of innumerable other cases running through all the

codes and exactly as nasty as the above illustrations; but your time must be

spared this recital. Doubtless you know.

Let me note the method of the code authorities respecting these iniquities

when the public is generally advised of them. The Government corrects, say,

1 in 10. The Federal Trade Commission calls attention that it does not cure,

nor measurably correct, an evil to single out illustrations and doctor them.

Self-government.â€”This is another vicious corruption of language. In honesty

there can be no such thing. Dillinger governed himself. Al C.apone's group

governed themselves. Those who plead that they may govern themselves have

shown in the codes precisely what they are after under the plea of self-government

and precisely what they will do with it. The billions that the lessor has cost

should be in final payment. But the pleaders won't stop till their purpose, lost,

is stopped.

President Roosevelt said to these self-government fellows when first summoned

to make their codes, that it was their chance to show in practice what their self-

government would mean. They have shown.
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Not an honest group in America wants, or could want, self-government. Who

will name one? Government means nothing but the government of all by a

central body of law, bearing equally and fully upon everyone. Group govern-

ment is group secession. If the idea is scotched forever there will be some gain
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as against the evils of the present experience.

At the annual meeting of the Chamber of Commerce of the United States in

1933 I listened for a half day to dreary pleas for self-government, all to the effect

that big business can manage itself better than the Government can manage it.

Then I said, "Everyone knows that business can run itself better than the Gov-

ernment can run business. The point is that business won't. You know it.

Why not say so. You'll never run your businesses right until the Government

makes you come under the law." There was no answer because there could be

none.

COMPETITION ITS JOTS AND ITS REWARDS

Few American business men know the joys of competition except the old men

who were in the very thick of it for long years prior to 1902, when trusts and

price fixing were enthroned. Competition implies rules. Without rules there

cannot be competition. Competition fails if a player fouls or is fouled. It is

for Congress to make the rules concerning child labor, wages, hours, etc., and

then let every man alone except for policing in the good old ways that made us

happiest and best. In the days of competition, when a man got ahead everyone

knew that he had done something of unusual excellence. Always the law of

competition gave the greater part of the benefits of his performance to the public.

It could not be otherwise. There was no chance for the millions to hate the few.

It is misleading and untrue for sonic to say that the evils of the 1920's and the

different evils of the 1930's were "under the antitrust acts." They were not.

They were for want of the enforcement of the antitrust acts; which acts were

mere words on paper. Dead for want of use.

Regretfully I speak of my personal experience for 25 years under severe com-

petition. I know not otherwise how to describe the joys and the consequences

for good in competition.

The public does not understand that every factory has a relatively enormous

free fund, the shrewd control of which is a principal factor in success. The

difference between the first or mill cost of a factory product is, virtually always,

one-third of the factory selling price. In trust products, the mill cost is half or

less. In cement one-third. In the 1920's the heavy steel producers had around

$900,000,000 of free money above their mill costs. Mill costs include wages, raw

materials, and whatever goes directly into the product. The other charges mostly

run on regardless whether the factories are running full or at only a fraction of

production. Under competition the use of this margin determines largely between

success in various degrees and failure. Under competition, if a man makes his

prices too high or makes them inflexible, he fails measureably or wholly. Under

competition, every hour of every day all the manufacturers in any industry are

playing cards, as it were, in the sum represented by their gross margin, one-

third of their selling price, to which this margin is restricted by competition.

When asked if I played cards, I used to say, "Yes. From 9 in the morning until

6 at night; never after supper."

I made vehicles of every sort, except pleasure vehicles for the very rich. In

early spring and summer everyone wanted vehicles. They cared little about the

exact price if they could get deliveries. Consequently all producers asked full

rices. Then came 4 months of diminished demand and in common sense and

onesty concessions were made that induced increased orders to the advantage

equally of producers, distributors, and consumers.

Then came winter months, with no demand. I stood to lose 820,000 per

month for 3 months. Codes would have made me lose it, and I would have

cursed them. Instead, I completely reversed my policy to a stop-loss basis. In

justice, it was and could be no,man's business what I did in selling my own

property. I paid proper wages and observed the commandments. That is

enough. But I did more than that, and by the only means possible. I bought

business. I broke every rule that a code would make, simply because I was not

a fool. I kept my shop busy. I stopped a loss of Â§60,000. I made every sort

of concession that could be thought out. Sometimes terms would get an order,

8 months' time instead of 4; sometimes T would throw in a delivery truck with

the customer's name in gold that he would not buy, but delighted to possess. It

meant to him $135, regular price. It meant to me $75 because 1 was lucky in

the methods of production and made it when otherwise I would be idle. By
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paying rent for space whereever a customer would buy and store, I gained much

business at inconsiderable extra expense. Sometimes I sold on consignment to

people virtually not worth a dollarâ€”an utterly unbusinesslike procedure, as a

general rule, but through all the years worth $10,000 a year to me because of
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the oversight and special provisions of my commission contracts. For years I

made one sale of a thousand buggies each mid-winter at no slightest profit that

I could discover. This because the buyer would rent an old, wooden, lopsided

rolling-skating rink and fill it to the top of its 50-foot ridgepole with these buggies,

and would give me a fat, perfect note of hand in payment, which I sooner would

endorse over to a bank than borrow direct. This sale kept the factory full in

the 2 weeks that otherwise, in the dead of winter, my workers would have been

idle, spending and not earning. The sum of these dull-season sales kept local

retailers from anxiety over credits to people out of work, and brought probably

$200,000 to my community for general liquidation purposes.

This simple story could be repeated in other term6 by substantially every

factory producer of like commodities in America. I delight to think of myself

as one of 250,000 manufacturers who each hour of each day kept their little

worlds happy, comfortable, and with money in pocket, not by keeping some

50 rules made by nobody from nowhere and "superimposed" upon the lawful

government that would let us render our considerable, social, and economic

service by selling our merchandise at the price that the conditions applicable to

each sale warranted, and required if we were to be directed by common sense

and the elements involved in each transaction.

Sometimes at the end of a year the three most fortunate of us would compare

profits, pleased as schoolboys that our profits were almost identical and so satis-

factory; and more pleased that we had profited through service and not by-

bludgeoning our customers. Each of us, in effect but not of purpose, had done

all he could to make the others' prices as low as possible in reason; but each had

insisted on a living profit for himself. In a word, we were old fashioned. If the

game was hard in the tax upon our characters and our ingenuity, it remains that

the three best of us were nationally recognized and honored for our services in

business. Today, we might be in the penitentiary, for we were not made of the

stuff that would yield to lunacy.

If you want to see the difference between the methods above indicated, note

that under competition factories were always running throughout the year, ex-

cept in crises that carried their own cure, buyers were satisfied, consumption was

enormous. I bought steel for 80 cents per hundred pounds, bars, against $1.80

now; cement for 75 cents to $1.10 against $2.35; other things in proportion, and

I sold on the basis of these costs and 7 percent to 9 percent net profit, because I

was unusually fortunate in my practices. So were all of the leading manufac-

turers everywhere. Competition did not account for all the good in those days.

Far from it. But it very nearly exemplified President Wilson's statement that

private business is public service for private profit. And competition saw to it

that the profits from enterprise went mostly to consumers, as it should. In that

way everyone shared in them.

In those days there was no whining about the fellows who lost out. They

were simply misplaced. They found places that fitted. No one lost employ-

ment except temporarily. Some who went broke came back and got rich from

the experience. Is it not best that the unfit change to places that they fit? The

present codes are based entirely upon keeping unfit people in unfit places, and at

such expense in excessive prices of commodities as required the recent congres-

sional appropriation of nearly $5,000,000,000, a huge sum, entirely unnecessary

except that the code policy in industry penalizes and prevents the innumerable

and convenient adjustments that would be made under competition, as above

indicated, if Americans were free, as once they were. That freedom to make

and to lose, to grow in statute and in strength by freedom, subject to the rules

that competition requires in order to be competition at allâ€”that competition

would have in the last year brought back the $30,000,000,000 of lost income per

year, or most of it, the loss as compared with the nineteen-twenties.

Do not think that price reductions by- manufacturers mean trade disorganiza-

tion. The contrary. Shrewd buyers are shrewd sellers. They get all they

fairly can. The firm that bought the 1,000 vehicles above noted sold at full

prices. My $5,000 discount was for a definite unusual service. No one else

would have rendered it. I-admire the buyer for making me pay high though it

smarted. His customers had no interest in the matter. They were given none.

The goods were sold them at market. Just so the thousands of price reductions,

etc., are in substance on the principle that no sellers can get more than buyers
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will pay, and concessions are to get business rather than go without it. In depres-

sions there is nothing so good as concessions on merchandise, etc., that is produced

with fair consideration to wage earners.

The horrible reductions in wages and working conditions in 1932 were solely a
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substitute for starvation. The common-sense judgment of buyers whose pockets

were virtually empty and whose fears justified their keeping every possible penny,

had to be overcome, and no one has told yet what else could have been done m

those days before relief came by act of Congress. That prices were not too low

on the basis then prevailing is indicated by the fact that consumer purchases were

so limited even at those prices. The explanation may not be more pleasant than

the facts were horrible. But for these facts to be exploited by criminals and their

friends with the purpose of carrying the criminals through the rest of the depres-

sion to the retardation of recovery andâ€”their particular aimâ€”that they may be in

full form and fettle to steal four billions a year for all the following years of pros-

perityâ€”this to me is no prettier story than the story of 1932 and its wage prices

How many know that upwards of 200,000 of our manufacturers, including all

the little fellows, hate the trusts because the trusts so injure these lesser and

"intermediate" manufacturers by making the cost so high to them on their sup-

plies that they cannot produce at prices that induce sales and consumption.

Three-fourths of these smaller manufacturers have little capital and almost no

free capital. That's one reason why they die off in such numbers in a depression.

Another reason is that there are always a few rich and fortified makers of substan-

tially everything that the little fellows make, or of substitute articles. For in-

stance, a high official in the next largest farm implement company in the country

told me that the International Harvester can sell its enormous product at the

bare cost of this next greatest customer with a profit to the Harvester company

because it makes its own steel. If you would the intelligent tens of thousands

of little manufacturers, see that they get their supplies under competition.

I know how tens of thousands of small manufacturers, intelligent, admirably

competent, worth from a half million down to $5,000 and less, feel because "I

have officially represented them and heard the prayers and the implications that

they dare not utter aloud lest they die for want of !'raw materials" so-called. In

this connection please note the mark-ups on criminally priced merchandise. One

instance will do. The figures are made with utmost care. In 1927 the heavy

steel producers sold for $300,000,000 above competitive prices. The mark-ups

of implement manufacturers necessarily added, plus the 50 percent mark-up of

retailers, added $100,000,000 to the farmers' implements, $400,000,000 to con-

sumer purchases of automobiles and precisely similar mark-ups on everything

made of steel. The mark-up to railroads was not much more than 400 millions

because they bought direct or wholesale.

Judge my surprise respecting chain stores when the managers of one of the

greatest showed me, probably without their realizing it because it was incidental

to other business, that their low prices are often the result of these managers

showing manufacturers how to produce at margins satisfactory to the latter and

lower than the manufacturers had thought possible. That is beginning at the

beginning and with trained intelligence. All the advantage goes to the con-

sumer except that the stores get a fixed and larger margin, though entirely reason-

able, than I had thought. Those stores certainly serve the poor. I speak not for

them but for the truth in this respect. I accept Justice Brandeis' dissenting

opinion in the Florida case that any State has a right to tax chain stores out of

existence if the State believes that the disadvantages of these stores outweigh

the advantages. Even then manufacturing and storekeeping has been made

more intelligent because of them.

Would that all could know the righteousness of price reductions, and share in

the delights of those who make these reductions when they are due to what I call

the American miracle of low costs combined with high wages. In ordinary times

half the complaints at least come from those who don't know why the prices were

reduced. This may permit a last story.

The first cost of proprietory medicines, etc.| "including the cork and the

wrapper," as a great distributor said, is one-eighth of the retail selling price.

When I bought an article at the great Macy store In New York that carried a

standard price of $1.50 for $1.17, my general price convictions were shaken for

an instant. Then I realized that the first cost was around 20 cents and that Macy,

in my judgment, got it for not above 80 cents. Also that Macy must have de-

lighted the maker with an order 100 times greater than the average, and that the

rice to Macy enabled the latter to sell out quickly and repeat. Was anyone

urt? Not I, the consumer.
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Then I thought of Macy's' balance sheet for 1934 showing sales of some

$112,000,000, Inrgcly to poor people and when about one-third of the people iu

New York City were on relief; that they were saved, about $6,000,000; that Macy's

gross margin was around 35 millions; and that this margin was used with such
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honor and intelligence as to save for the stockholders more than $3,000,000 in a

bad year; and with everyone concerned so pleased as to assure succeeding years of

like operations. This is simply one instance of the way that "price" policies

help to make business what President Wilson said that it ought to be, "Public

service for private profit." And lastly, some $30,000,000 of Macy's gross margin

some 6 or 8 thousand unusually choice sales peopleâ€”happily and was all used to

lighten the burdens of the community.

It was by free prices, induced and required by free competition, and changing

constantly to meet the infinite permutations of each different set of circumstances,

that Carnegie made his millions, America astonished the world by her superiority

in production and accomplishment. It is by criminal and excessive price fixing

that one-third of .our factories (for which there is no possible use because the re-

maining efficient factories will supply us for years to come) have become obsolete

and are still operated because the excessive prices make them profitable and the

efficient factories three to five times more profitable than they should be; all, of

course, at the cost of those who cannot enter combinations and are bled white by

them because the laws against tliem are not enforced.

What of wage earners? Every reduction in hours, from 16 per day 150 years

ago to 8 recently, has resulted in higher wages per day because of greater pro-

duction in the shorter hours. Indeed we are approaching a time when we can

say with the employer of the man mentioned in the brickyard whose machine

produces 50,000 bricks per day, "it does not make a bit of difference what I pay",

the cost per thousand being 2 cents. I hope to live to see many more such

machines and a million or millions of workers of average excellence getting $10

a day to consumers' advantage.

I submit that trust prices must be liquidated. Every man should boycott

heavy steel products and all other such products until trust prices are liquidated.

If his roof leaks let him mend it himself with a piece of old tin. Trust securities

have been liquidatedâ€”everything liquidated except trust prices. When trust

prices are liquidated and freedom is given to the energies and self-expression to

our marvelous and generous people, we must have by natural consequence the

almost instant recovery that has followed every depression.

The Federal Trade Commission.â€”This Commission looks to God only. The

fact is as unusual as the statement. No one questions its findings concerning

the codes. That is why there is general denunciation by those who cannot

answer. British commissions are commonly of this sort. I hope we have another

commission that is absolutely honest and straightforward; but long familiarity

with Washington has shown me none. It would have been worth billions if the

Tariff Commission had stayed honest after 1922.

When I say honest I mean honest; looking straight to God with no intervening

clay idols or fears.

I mean the kind of honesty that would naturally compel the Interstate Com-

merce Commission to require the railroads to buy their supplies at fair prices.

This Commission controls railway incomes by fixing their freight and other

charges. It determines the outgo in wages. Then it shuts its eyes and lets the

railway supply people charge the roads what the sellers will to a fair estimate of

400 million dollars in excess charges per year in the 1920'sâ€”a total of 4 billions

in 10 years. As President Wilson said, through directorates, stock ownership,

etc., the people who supply the railroads control 55 percent of them. Thus, as

we all know, the supply people are on both sides of the table. They sell to them-

selves. And it amounts to a common understanding that when by these sales,

the railroads are badly weakened (or weakened by other means that would be

endurable were it not for the losses named), then the Interstate Commerce

Commission permits freight rates to be increased at public cost. It thus contributes

to thievery, and especially to the farmers misery. Mark the difference between

this smug commission and the Trade Commission that suffers slander and risks

the curtailment of its proper powers by sly new phrases that enemies would have

you insert in the law. To weaken the Federal Trade Commission or take the

slightest chance of weakening it would be a national calamity, partly because it

is our only example of utter efficiency and righteousness among the commissions

that affect the monied interests.

The "Darrow" Board.â€”It seems a duty to say a word about the Darrow Board.

I know no member of it. I am absolutely anti-communist. I know the Board
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only by its report. Everyone should read it. To me it is inconceivable that

the plain statement of facts with which the report is filled are untrue. This Is

not a question of the Board onlyâ€”it is a question of the integrity of the manu-

facturer in Orange. Va., above quoted, and of other business men in many parts
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of the country ana their statements of fact. It is inconceivable that American

business men would lie in quoting their own prices; their actual freight charges;

and the charges for merchandise and freights that the code authorities require

them to charge. The figures speak for themselves and leave the reader to agree

or not with the opinions of these men that the code exactions are ruinous to them

and hurtful to the consumer.

To general readers Johnson's general and all inclusive denuncia of the report is

a denunciation of these manufactures. His utterly false statement to you April

18 tbat "it recommended communism" and his "dead-cat" use of this statement

was a national calamity in that he was so far believed that the public had no

desire to read the report and profit by its startling and most helpful disclosures.

The gist of the findings Bhould be printed and available to every voter. There Is

no word about communism in it as you know.

I must accept the statement made me in the Board's headquarters that after

the report was finished and signed and the Board gone, a member of the Board

formerly Darrow's partner, nagged Darrow to read what became a supplementary

report of these two men. Darrow is old, not strong. He was exhausted by his

labors. He said, "I can't read it, I won't." Persisting, the other man told the

contents to Darrow, omitting the Communist statement. Said Darrow, '''If

that's it, I'll sign." A subsidiary report is not the report of a committee. I am

told that the method of its procurement broke a lifelong friendship.

There are rules in sport; there are none, not even in the reasoning of men seek-

ing plunder, nor in their propagandizing representatives.

I beg you to consider the foregoing statements, not as mine, but as the best

expression I can give of the judgment of the millions of farmers and others who

share the views of the committee which I here represent to the best of my ability.

I speak not in malice. I like and admire those whose criminal conduct I

abhor. We must love America more than we like them.

Letter From Mb. Nathan Yamins, Falls River, Mass., Relating To

Testimony Previously Made Before The Committee In Connection

With the Motion Picture Industry

Nathan Yamins, .

Fall River Mass., April 17, 1935.

Senate Finance Committee,

United States Senate, Washington, D. C.

Gentlemen: I read with considerable interest a report that appeared in a

New York newspaper, of the hearing held by your committee on April 8, on the

code for the Motion Picture Industry. This report stated that Attorney Albert

charged a member of the code authority, Charles L. O'Reilly, with not being an

exhibitor but rather as a vendor of candies in theaters and intimated that he did

not truly represent the interests of the independent exhibitors on the code

authority.

In justice to Mr. O'Reilly, I, as a member of the code authority representing

the independent exhibitor interests, wish to go on record as stating that Mr.

O'Reilly is a legitimate theater operator, and even though in the candy business

as well, has fought valiantly in protecting the independent exhibitor interests,

and that the independent exhibitors of the United States could not find a more

loyal champion of their cause than Mr. O'Reilly. My only regret is that there

are not more members of the code authority who have the sense of loyalty,

patriotism, and fairness that Mr. O'Reilly possesses.

Yours respectfully,

Nathan Yamins.

Statement Submitted bt the Building Trades Department, American

Federation of Labor, Washington, D. C.

April 19, 1935.

We deem it our duty to take issue with the statements made before your com-

mittee by representatives of the National Association of Real Estate Boards

attacking the Construction Industry Code; also desire to bring to your attention
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many of the unfair practices which will occur if the Land Development and

Home Building Industry Code, sponsored by the above-named association, is

approved by the National Recovery Administration.

There is no land development which is peculiarly associated with the construc-
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tion industry, as land development is a speculative activity founded upon fore-

casts as to possible land uses and needs. The process of land developing, or the

subdivision of land into lots, not only relates to small homes but also to larger

homes, businesses, and industries. Land development is not peculiar to home

building and is not definitely associated with it; it is geared to the desire for profits

from real-estate activities rather than from construction. Its primary concern is

theprofitable sale of land.

We believe that home building is not separable from the construction industry;

the definition of the construction industry includes the building of homes and all

types of residential buildings. It is ridiculous for the real-estate operators to

protest the construction code and propose a separate code for the erection of the

1-family, 2-family, and 3-family houses, and then to distinguish between the

detached, semidetached group, and row housing as the service that is performed

in all is that of construction.

The Construction Code is the proper place for this building division since it

furnishes the necessary protection for the public. The industry is essentially a

service one. Quality is, therefore, the paramount consideration. Great care

has been taken by the labor organizations and the legitimate contractors to main-

tain high standards. Homes are built to exist and to preserve that guarantee it

must come within the industry where it is most likely to be preserved, which in

the opinion of the organized building trades workers of this country is the Con-

struction Code.

The experience of labor with many of the realtors and speculative builders who

are members of the Real Estate Board, attacking the Construction Industry

Code, is that they are merciless chiselers of wage scales paid to the workers in

the industry, though we will admit, there are exceptions.

The Construction Code provides for the establishment of mutual agreements

for a specifically defined region or locality, the standards of hours, wages, and

such other conditions of employment when approved by the President, is

applicable to those engaged in the area.

The construction code also contains a minimum rate of pay for unskilled

workers, and several of the supplemental codes contain minimum rates of pay

for the skilled workers. It also provides for a national planning and adjustment

board composed of an equal number of representatives of labor and employers,

presided over by an impartial chairman appointed by the President.

The unfair trade practices in the construction industry are developed around

the rate of wages paid to the worker; hence it is our belief that all of the con-

struction industry should be integrated through the basic code for the construc-

tion industry. It is our opinion that the protest to the Construction Industry

Code made by the real-estate board is on account of their desire to not adhere to

the more favorable labor provisions contained in the supplemental codes of the

construction industry.

As many of the codes in the construction industry have been approved for only

a short time, and believing that it will require further time so that these codes

can properly function, we believe that the National Recovery Act should be

extended, and as president of the building trades department of the American

Federation of Labor, which is composed of international unions engaged in the

construction industry, I respectfully urge that your committee approve the

National Recovery Administration bill in accordance with the recommendations

made to your committee by William Green, president of the American Federation

of Labor.

Very truly yours,

M. J. McDonouoh,

President Building Trades Department.

Statement Submitted by the Contracting Plasterers' International

Association, Inc., Chicago III.

April 20, 1935.

Your petitioners, the contracting Plasterers International Association respect-

fully file this brief in support of the continuance of the National Industrial Re-

covery Act from and after June 16, 1935, and for a further period of not less than

2 years from such date.
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In support of this request and petition, we respectfully submit that the Con-

tracting Plasterers International Association is a national association of local

associations and individual members located throughout the United States. The

Contracting Plasterers International Association is the only national coordinating
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association of the plastering and lathing industry from the employers standpoint

in the United States. The lathing and plastering craft or trade is of the greatest

antiquity, with a historic background of centuries. Its commodity is inseparably

connected with the housing and other structures, necessary for the health, comfort,

and safety of our people.

Over 150,000 highly skilled and semiskilled workers are directly dependent

upon the industry for their normal and usual employment. The association is

the sponsor of the Code of Fair Competition for the Plastering and Lathing Di-

vision of the Construction Industry. In its sponsorship of the code the associa-

tion and the code has the sanction and support of the representatives of all

organized labor employed in the industry.

The salient features of the code are reflected in the minimum wage scales for

skilled and semiskilled workers, maximum hours of work and standards of work

necessary for the protection of building ownership. During the past 4 years it is

estimated that less than 20 percent of the workers of the industry have been able

to find trade employment. This has resulted in a breakdown of wages and hours

of the industry's workers.

We believe that the code requirement will correct such exploitation of labor

and will result in the responsible employers in the industry to successfully com-

pete for work. Although the code of the industry was approved by the President

as effective July 27, 1934, even to attempt to coordinate such a farflung industry

as ours in within a few months, is a matter of impossibility, and we submit for

your consideration our opinion that the time has been entirely too short, so far as

our industry is concerned, to demonstrate the inherent possibilities for good of

the National Industrial Recovery Act.

We therefore petition your honorable committee to recommend a continuation

of National Industrial Recovery Act with such changes as the committee in its-

wisdom may deem necessary to insure the principles of fair competition for

employer, employee, and building ownership alike.

Respectfully submitted.

Oscar A. Redm, President,

Edwabd McDonnell, Secretary-Treasurer.

Letter and Statement Submitted by tbe National-American Wholesale

Lumber Association, New York, N. Y.

Hon. Pat Harrison,

Chairman Senale Finance Committee,

Washington, D. C.

Dear Senator Harrison: We have been furnished with a copy of statement

submitted to your committee on April 16 by Mr. David T. Mason, executive

officer of the Lumber Code Authority. In this statement Mr. Mason says:

"Although fair competition requires that wholesalers, who market more than

half of the lumber produced, as well as manufacturers be under the jurisdiction

of the code, the wholesalers were left out, notwithstanding unceasing efforts

by the code authority since the approval of the code to have them included.

This deficiency proved a vital defect."

Enclosed is copy of statement which this association filed with the National

Industrial Recovery Board at its lumber-price hearing commencing December 11,

1934. We refer especially to the last paragraph in this statement, which was our

answer to some statements at the December hearing that the break-down in

certain prices occurred because wholesalers were not under the code. It has

been demonstrated that where groups of wholesalers were already under the code

satisfactory price compliance was not obtainable.

We wish to emphasize what we said at the December hearing, to the effect

that there has been the same relative degree of compliance among wholesalers

as among manufacturers and that violations by wholesalers were caused prin-

cipally through initiation or connivance on the part of manufacturers. There

is no reason to believe that bringing all wholesalers under the Lumber Code would

result in any greater degree of compliance than existed among the manufacturers

when code prices were in effect.
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We wish to file this communication with the enolosed statement as part of the

record of your committee hearing.

Respectfully,

W. W. Schupneb, Secretary.
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Statement

The National-American Wholesale Lumber Association has reluctantly come

to the conclusion that minimum prices should be eliminated. The association

has made inquiry among the wholesale industry at large and replies were received

from wholesalers who handled over 5 billion feet last year. The sentiment is

overwhelmingly opposed to the continuance of minimum prices, the vote being

nearly 3 to 1 (both as to number of wholesalers and volume handled).

The principal reasons for this decision divided themselves, first, into those

which affect the lumber industry as a whole, and second, those which particularly

affect wholesalers.

AS TO THOSE FROM THE POINT OF VIEW OF THE INDUSTRY AS A WHOLE

1. Code prices are being drastically and flagrantly cut, not in all species, but

particularly in those which furnish the greatest volume of present-day require-

ments such as yellow pine, fir, and many classes of hardwoods.

2. And very important, is the fact that substantial voluntary compliance is

apparently no longer obtainable, and without it successful enforcement is un-

obtainable also. This is true of any general law, rule, or edict, as has been repeat-

edly proven in the past, and only recently in connection with the Prohibition

Amendmentâ€”either there is voluntary compliance to a large extent, or failure.

One whole year has passed since minimum prices were put into effect, and each

month has witnessed a lessened degree of voluntary observance, and a greater

degree of chiseling and evasion along many lines.

3. The growing lack of observance of code prices will encourage disrespect for

other important provisions, such as hours and wages, control of production, and

essential trade practices and regulations. Lawlessness is contagious, and when

one important provision of a code is constantly violated to the extent that it is

more honored in its breach than in its observance, it rapidly tends to lower respect

for and obedience to all of the other provisions, and the value of the entire Lumber

Code structure to our industry is rapidly being destroyed by the retention of a

price structure from which voluntary compliance has largely been withdrawn.

4. In many sections large numbers of producers are in revolt against price

maintenance. It is reported from the West Coast that a very large percentage

of the mills are not adhering to established prices. In the South the Roofer

Manufacturers Club, Small Mill Pine Association and many hardwood manu-

facturers have openly pronounced against prices. Most railroads have actually

abandoned placing their business with any consideration of or adherence to

minimum prices.

5. The fixing of prices on a delivered basis, using arbitrary freight calculations,

average weights, and zoning Of territory has placed a burden on mills unequipped

to cope with complicated tariff rates and traffic problems. The arbitrary freight-

rate barriers have removed the benefit of proximity to markets, thereby unfavor-

abl}' affecting those whose investments depend upon geographical advantage.

6. Present court decisions are conflicting and raise doubts as to the legality of

the whole price structure. Public statements as to the attitude of National Re-

covery Administration officials create uncertainty as to the length of time price

fixing will be permitted.

7. If it be argued that elimination of price protection would bring price cutting,

the answer is that price cutting is now on the increase to the disadvantage of those

who comply. On the other side, when the prices are controlled only by natural

forces and the present artificial barriers are removed, those buyers, who at present

are holding off because of the uncertainty as to the maintenance of Code prices,

and because of the prospect of the continuance of chiseling, will come into the

market and do their buying in the normal way for their future requirements.

REASONS FROM THE POINT OF VIEW OF THE WHOLESALER

1. The chiseling of code prices has brought in its wake a train of other evils

such as the improper granting of discounts, which is caused by the absence of

definitions of wholesaler and wholesale trade, such as the industry has constantly

sought to obtain. Not only have retailers received this discount, but it has been

also granted to other customers who are in no way entitled to it. This is of
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particular concern to wholesalers whose normal customers receive the discount

which should be allowed only to wholesalers for performing specific functions.

This is the most disrupting influence in the entire industry today.

The fallacious argument has been advanced that the public benefits through
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the improper allowance of discounts to retailers. This is clearly not so. The

retail modal mark-up is based on the Lumber Code prices with no deduction for

wholesale discounts and retailers getting the discount have an unfair advantage

over their competitors who observe the rules.

2. Through order X-48, the administration itself improperly permits the allow-

ance of the wholesale discount to Government agencies and has ruled that co-

operatives are entitled to such discount. Neither the Government agencies nor

the cooperatives perform the services required of wholesalers nor do they meet the

wholesale terms of sale. The wholesaler is thus eliminated from this business and

so also are his small mills. These improper allowances of discounts have greatly

added to the confusion of our interbranch relationships and the lumber market

in general.

3. The price provisions are largely responsible for the confusion in the Lumber

Code and require most of the Authority's time to remove inequities, yet inequities

still exist and will continue as long as minimum prices are in effect.

It should now be realized as a fact that the situation is fraught with too many

complications and human equations to expect to keep some 30,000 units in line,

particularly when with so manv the question of self existence is involved. We

hoped for something that could not be accomplished and we have been disillu-

sioned.

4. Eliminate minimum prices from the Lumber Code and such vexatious ques-

tions as maximum wholesale discounts, requirement for Belling delivered, intennill

exchange, small mill differentials, order X-48, quantity discounts, proposed

obnoxious contracts with wholesalers, will disappear.

5. We believe in minimum wages, maximum hours, and control of production.

We recognize the difficulty of enforcing even these provisions, but we also believe

public sentiment favors and supports them. Public sentiment opposes price

fixing and will not support it. There is consumer resistance.

Our conclusion is that the maintenance of hours and wages and control of pro-

duction are entitled to and will continue to receive a large measure of voluntary

compliance, and are backed by public sentiment. These together with voluntary

divisional basic price lists, more readily responsive to the law of supply and de-

mand, will furnish a more generally satisfactory price structure for the lumber

industry than any further attempt to maintain minimum code prices, in the face

of the complete failure that now confronts us.

During this hearing several speakers stated that the break-down in certain

prices occurred because wholesalers were not under the code. Let me point out

that yesterday you heard from the Intercoastal Lumber Distributors, who as

wholesalers are now under the code as a subdivision of the west coast division, to

the effect that they are unable to obtain satisfactory compliance. I wish to

emphasize the fact that there has been the same relative degree of compliance

among wholesalers as among manufacturers. We concurred in the original code

as submitted at the first public hearing and placed much importance on the value

of article 9e as a means of enforcement among wholesalers. Lack of enforcement

of that section is not our fault. I also wish to repeat what was said at a previous

hearing, that violations by wholesalers are principally caused through initiation

or connivance on the part of manufacturers. _We hold no brief for any wholesaler

who resorts to subterfuges and while it is possible for wholesalers to chisel on their

own initiative, the meager discount allowed them does not permit their cutting the

price to any great extent on their own account. When they cut prices it is pri-

marily because their mills do so in the first instance. Those mills are now under

the code and their orders and invoices are supposed to be checked by the divisions.

In that manner cut-price sales by mills to wholesalers should be caught and

stopped, which in turn would stop most violations by wholesalers. We recognize

that experience demonstrates it is physically impossible for the divisions to catch

these mill violations, but failure in that respect in turn accounts for most viola-

tions by wholesalers.

W. W. Schcpneb, Secretary.
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Statement Submitted by the National Construction Planning and

Adjustment Board, Washington, D. C, (With Reference to the Na-

tional Industrial Recovery Act and Recommendations for Provisions

in the Proposed New Act)
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For the construction industry, continuation of the National Industrial Recov-

ery Act is of vital importance. The present act and the code have offered the

industry its first opportunity for solving the distressing problems which have

brought it close to a complete prostration. A splendid beginning has been made

but the time of operation under the code has been insufficient to permit the indus-

try to do much more than clear the road for progress toward realizing the high

hopes stirred by the prospect of integration and for unity of action and industry

planning.

Because of characteristics which are peculiar to the construction industry and

which distinguish it from all other manufacturing industries, any act extending

"the National Industrial Recovery Act should contain provisions which will facil-

itate and not obstruct its application to construction.

The cost of labor in construction is one of the two controlling cost factors. As

between areas and communities there are wide differences in wages and conditions

of employment. These differences are of long standing, reflect local living condi-

tions, are firmly established and cannot be disregarded.

The construction industry is characterized by extreme mobility and intermittent

employment. The industry moves from site to site, assembling at each site the

required materials and labor, and leaves its product behind it. The industry

moves, creating and stimulating interstate commerce. Its product is immovable.

Nearly all construction contracts are secured through competitive bidding

between contractors. The competition is on estimated future costs. There can

toe no fair competition unless wages and conditions of employment are established

in the area where the project is located and are known to the bidders. Wage

stabilization, therefore, is essential to fair competition, and the maintenance of

suitable wage rates.

The only possible application of section 7 (a) of the present act to the con-

struction industry is through agreements arrived at by collective bargaining for

specified areas which establish rates of pay, hours of work and conditions of

employment. This method of stabilizing the wage has been provided for in the

code.'

In order that these collective area agreements may be consummated in both

organized and unorganized areas and so provide wage protection for employees

and bidding parity for employers, the act continuing the National Industrial

Recovery Act should so define the term "truly representative" that it means

in referring to both employers and employees, those regularly engaged in the

industry.

The new act should also provide for a system of electing representatives of

employers and employees for the purpose of collective bargaining for the con-

summation of area arguments which is based upon the procedure in electing

representatives to State legislatures and Congress in this country and for the

selection of legislative representatives under any representative form of govern-

ment. Representatives selected fpr the purpose of collective bargaining should

be elected by a majority of those voting when all those qualified to vote as

"truly representative" have been given proper notice and an opportunity to vote.

In connection with any new National Industrial Recovery Act, the matter of

compliance requires special consideration. The whole system of securing code

Compliance must be simplified in the interest of prompt prosecution of code

violators. It is urged that the new act permit a code authority to file directly

with the United States district attorney a complaint against a code violator, and

also charge the district attorney with the responsibility for prompt prosecution if,

in his judgment, prosecution is justified by the facts.

Letter Submitted bt R. U. Delapenha & Co., Inc., Importers and Packers

of Food Products, New York, N. Y.

New York, April 19, 19S5.

Felton F. Johnston,

Clerk Senate Finance Committee, Washington, D. C.

Dear Mr. Johnston: Thank you for your telegram of the 15th instant, noti-

fying me that lack of time prevented your calling me to be heard on the National

Recovery Act hearing, but that I might forward a written statement which will
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be given consideration by the committee. I take pleasure in enclosing herewith

such a statement.

It is|unfortunate that you had to hear so many witnesses that I was deprived

of the pleasure of addressing you personally in regard to the hearings that have
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beentheld for the last fortnight on the National Recovery Act.

I do not propose to burden you with a long statement, because you have suffi-

cient data from witnesses that have appeared, to have given you a pretty clear

picture.

I do desire to say, however, that in my judgment it would be little less than a

crime to allow the National Recovery Act to lapse on June 16. If we look back to

the conditions that existed in the last half of 1932, and in 1933, one would have to

possess a very poor memory not to recall the chaotic conditions that existed at that

time in industry generally. If the National Recovery Act should be allowed to

lapse, in my judgment we would immediately be faced with the same conditions

that existed at that time.

We consider that substantial progress has been made since then. Nor could

any sane person expect that a change bo radical in our system could have been

worked out to function even as well as it has done without grievous mistakes

having been made, and without dissatisfaction from certain quarters. There

isn't any law or any regulation that Congress would pass that wouldn't find dis-

favor amongst a certain percentage of our people, and we should all of us look to

the larger benefit that accrues rather than to the lesser. There is no question

but that labor has been benefitted, and those industries whose codes have per-

mitted them to stabilize their industries have also been greately benefitted. I

could mention several, but they are so well-known to you that it would be purely

in the line of repetition, which I wish to avoid.

As chairman of the Code Authority for the Preserving Industry of the United

States, wliilst we have whole-heartedly asked for and obtained a code of fair

business practice, we have been unable to put this code into operation because

we had no way of enforcing the regulations of fair business practice provided for

in the code, and we have had no assistance whatever of a practical nature from

the National Recovery Administration.

Much has been said, and much has been written, in regard to monopoly, but

even with the Sherman Act in existence the whole trend of business in the United

States has tended toward monopoly. In other words, large aggregations of

capital are banded together for the purpose of controlling industry, and this

statement can amply be proved if sufficiently and carefully analyzed.

One of the functions of the National Recovery Act was to save the small man,

and prevent business being controlled by the few. This can still be accomplished,

provided some means can be found to enforce the requirements of each code.

Some of you will remember that the statements that I made before the Senate

Finance Committee, prior to the passage of the Industrial Recovery Act when it

became so self-evident to industry that unless the Federal authorities took some

action to prevent the ruinous competition that the country was passing through,

that there would surely have been a collapse in business, and by consulting a

report of the hearings at that time, the remarks that I made then will be confirmed

to you.

1 feel exactly the same today. Whilst our industry has suffered, and is still

suffering, nevertheless minimum wages and shorter hours of work have done

considerable to increase efficiency and I feel confident that if Congress passes a

new act to supersede the old, eliminating some of the features that were found

unworkable, that industry during the next 2 years will continue to benefit by

being under a form of control that is absolutely necessary during this period of

emergency.

I do not believe that any code can be successfully established, unless there is

some control over the price structure. As I write to you, jams, jellies, and pre-

serves are being sold freely below the cost of production, purely because the code

authority has apparently no control over those engaged in industry who refuse to

voluntarily abide by their own code. Some measure of control must be given the

control authority, backed up by the Federal Government, to prevent manufac-

turers from selling their products below the cost of production, and so far as our

industry is concerned, if this can be accomplished the farmer will get a better

price for his products, and the industry can once more be put on a stable founda-

tion.

We anxiously trust, then, that in your deliberations you may take into con-

sideration the ideas hereinbefore expressed.

Yours very sincerely,

R. U. Dblapbnha, President.
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Letter and Statement Submitted by Gilbert & Gilbert, New York, N. Y.

April 9, 1935.

Chairman Senate Finance Committee,

Senate Building, Washington, D. C.
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Dear Sir: You are undoubtedly interested in the legal questions to be pre-

sented to the United States Supreme Court in the so-called "Schechter case"

which involves the live poultry code in force in the metropolitan area in and about

the city of New York.

We are the attorneys for a group of receivers, commission merchants, and

jobbers who are affected by this code, and on their behalf we have filed a protest

against the code and have requested the amendment of the code, the effect of

which is to free these commission merchants, jobbers, and receivers from the

compulsion of the code.

For your information, we enclose a copy of our protest.

If the matters therein contained are of interest to you, we believe that some of

the people affected, whose names are attached, would be willing to appear before

your committee in Washington and give you such information as they can in

connection with the matter.

Yours very truly,

Francis Gilbert.

To the Administrator of the National Industrial Recovery Act and Hon.

H. A. Wallace, Secretary op Agriculture:

We, the undersigned, comprise 80 percent of the commission merchants, job-

bers, and receivers in the live poultry business in the metropolitan area and 100

percent of the commission merchants, jobbers, and receivers, members of the

New York Live Poultry Commission Merchants Association. We represent 80

percent of the volume handled. We hereby present our request and petition that

the Code of Fair Competition for the Live Poultry Industry of the Metropolitan

Are a in and about the city of New York, promulgated on April 13, 1934, and

thereafter amended, be further amended by eliminating therefrom all provisions

which in any way apply to the undersigned and impose upon the undersigned any

obligation to contribute to the expense of administering the said code. In the

presentation of this application, the undersigned do not waive any rights which

they might otherwise have by law to challenge by way of legal proceedings the

nature and extent of the obligations which purport to be imposed on the under-

signed by the said code of fair competition.

Nothing herein contained is to be deemed an expression of unwillingness on the

part of the undersigned to accept the beneficient provisions of the National

Recovery Act insofar as they relate to hours of labor and rates of pay. On these

points, the undersigned desire to oooperate with the President of the United

States to the fullest extent so as to increase employment, to improve standards of

labor and generally to promote and increase the well-being of our people. To

this end, we are willing to subscribe to a code properly designed to meet the

problems of our particular branch of the industry, and this protest is not to be

construed as hostile to the principle of the National Recovery Act, but only as

an objection to the particular code now under consideration.

The grounds of this application are the following:

I. Although the aforesaid code is designated as a code of fair competition for the

live poultry industry, it comprises within its scope branches of the industry

yrhicn are not in competition and while it imposes on the commission merchants,

jobbers and receivers obligations and restructions with respect to their manner of

dealing with their vendees, namely, the proprietors of slaughter houses, it imposes

no corresponding obligations and restrictions on the vendees with respect to their

trading with the undersigned as the vendors.

2. The power to administer the said code is lodged in a code supervisor and an

industry advisory committee. The industry advisory committee is so constituted,

however, as to leave the undersigned without adequate or effective representation.

The advisory committee consists of 15 members, of whom 7 are receivers, jobbers,

and commission merchants, and 8 represent slaughterhouse operators. It must be

obvious, that whenever the 8 members representing slaughterhouse operators

vote in favor of a given proposition, the power to vote reserved to the other branch

of the industry has been reduced to a mere form. This balance of power in favor

of the operators of slaughterhouses necessarily will always be used by them to

further their own commercial interest and against the interest of those from whom

they purchase, namely, the undersigned.
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3. The industry advisory committee, among its other powers, has the power to

authorize the expenditure of moneys, and to levy and collect from the members of

the industry contributions to this expense by way of a tax. It is elementary that

the power to tax is equivalent to the power to destroy. We protest, therefore,
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against this situation which leaves one branch of the industry at the mercy of

another branch of the industry, subject only to the control possibly of the code

supervisor or the Secretary of Agriculture or the National Recovery Administrator.

4. Under the provisions of this code and the power vested in the operators of

slaughterhouses, the effect is to enable the slaughterhouse operators by power

of their majority vote, to appropriate to their use the capital invested by the

undersigned in their respective business ventures.

5. The budget, originally recommended by the advisory committee and

adopted, has been discarded and a much larger budget adopted through the

recommendation of the code supervisor. While, to be sure, the members of the

advisory committee are in theory free agents, nevertheless, it must be remembered

that if the code supervisor has the power to institute or to cause to be instituted

proceedings, both civil and criminal in character, we would have to disregard all

human experience if we did not assume that the members of the advisory com-

mittee in voting for or against any particular proposition, were conscious of this

power resting in the code supervisor. In any event, when the increased budget

was adopted, the undersigned (omitting for the moment those who are members

of the advisory committee) were not given a fair opportunity to protest and to

be heard.

6. Each of the two main branches of the industry has a different status under

the law and is subject to different commercial, economic, and competitive factors

and each is regulated by different provisions of law. The operators of slaughter-

houses are engaged principally in intrastate commerce. Many of the jobbers and

receivers are engaged in interstate commerce. Both branches of the industry are

to some extent subject to the regulations of the city of New York. The commis-

sion merchants are subject to the regulations of the State of New York. The

commission merchants, receivers, and jobbers are to a greater or lesser extent

subject to various provisions of the laws of the United States. Insofar as unfair

trade practices are concerned, those engaged in interstate commerce are subject

to the provisions of the Federal Trade Commission Act, while those who are

engaged exclusively in intrastate commerce are not subject to the provisions of

the Federal Trade Commission Act. The operators of slaughterhouses, all of

whom are situated in the city of New York, are engaged in competition among

themselves, but do not have to meet competition outside of the limits of the city,

or more particularly outside of the limits of the particular portion of the city in

which they happen to be loeated. The commission merchants, jobbers, and

receivers are in competition with all similar enterprises located throughout the

United States, and while the undersigned are subject to the provisions of this

code, their competitors, and particularly those in the territory within a radius of

100 miles of the city of New York, and most of which area is not included in the

code, are not under similar restrictive provisions. The undersigned are therefore

placed at a serious commercial and competitive disadvantage against which they

protest. Moreover, the operators of slaughterhouses, parties to this code, keenly

aware of this competitive disadvantage under which the commission merchants,

jobbers, and receivers are laboring since the promulgation of the code, have in-

creased their purchases from sources outside of this codified area because in an

uncodified area they are able to purchase their merchandise at a price less than

that possible within the codified area. During the period of the code, the ship-

ments of live poultry to nearby points in the uncodified area have increased,

while during the same period shipments to the codified area have diminished.

7. The code is unfairly discriminatory in favor of those who engaged in more

than one activity and against those whose activity is limited to one branch of

the business.

8. When this code was presented for public discussion, the undersigned,

through their representative, stated that we were willing to subscribe to this

code only as an experiment, and as an attempt to help the operators of slaughter-

houses eliminate from their branch of the business unfair and ruinous methods of

competition. It was stated tliat our capital could only be protected if the credits

which we extended to the operators of slaughterhouses were protected. We

were willing to become parties to this experiment in the hope that by so doing,

not alone would our customers be benefited and their businesses stabilized, but

that this benefit would in turn reflect itself in our own businesses. After these

11 months of the experiment, we have seen no improvement in the slaughter-
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house trade. On the contrary, we have seen that trade more disorganized than

it was heretofore. We, in turn, have continued to suffer, our outstanding credit

situation has not improved, and in fact it has grown worse, and generally we

find ourselves worse off than we were before the code. We were willing to devote
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a portion of our capital as our contribution to the experiment, but convinced as

we are that the experiment so far as we are concerned, has proven a failure, we

are unwilling to continue under the financial burden imposed on us by the code.

Subject to the proper limitations to be placed on us in order to protect labor, and

subject to any other desirable limitations that affect us and our competitors

equally, we are willing to accept a code that will be designed to meet our problems,

but we are unwilling to continue to be held subject to the obligation to contribute

our capital or any portion of our earnings for the maintenance of the business of

others.

9. As to the budget obligations.â€”Shortly after the promulgation of the code and

the appointment of the code supervisor, the industry advisory committee, after

conference with the code supervisor, arranged for a budget for the coming year of

approximately $48,000, because it was then contemplated that the expense to be

incurred would not exceed approximately $42,000. It was not contemplated that

any additional expense would be incurred, but it was thought wise to prepare for

a budget of $48,000 even though the expense actually in contemplation amounted

only to $42,000.

An assessment against the commission merchants, receivers, and jobbers of

1 cent per hundred pounds of sales, and with respect to guinea hens and other

articles 1 cent per dozen heads sold, was agreed upon; and with respect to whole-

sale and retail slaughterhouses an assessment of 1 cent per 50 pounds of sales and

1 cent per dozen heads of guinea hens was agreed upon. Apparently, the pro-

posed assessment did not realize sufficient money with which to pay the current

expenses of the code authority due to a number of facts, among them: (a) during

the summer months the receipts of poultry were less than the monthly average

contemplated, based upon the preceding year's receipts; (6) a large number of the

wholesale and retail slaughterhouse proprietors failed to pay their assessments^

and (c) some, constituting a small number of the commission merchants, failed to-

pay their assessments.

The code supervisor conceived the idea of raising the assessment temporarily

to cover the summer period, and this temporary increase of assessment was not

objected to. Thereafter, a budget was presented which contemplated an expense

for the entire budgetary period of $88,997.85. This budget was objected to by

many of the undersigned, but notwithstanding their objections, the budget was

adopted and the present rate of assessment was established and now is in force,

namely: For commission merchants, brokers, receivers, and jobbers, 2 cents per

hundred pounds of sales, except guinea hens and pigeons; and on guinea hens and

pigeons 2 cents per dozen heads sold; for wholesale and retail slaughter houses, 2

cents per 50 pounds of sales, except on guinea hens and pigeons; and on guinea

hens and pigeons, 2 cents per dozen heads sold.

Although we do not have access to the books of account, we are informed that

the code authority has been spending at the rate of $2,000 a week, and that such

amount is far in excess of the pro rata weekly amount contemplated by the present

budget nor intended to be expended when the present budget was adopted.

The present budgetary period ends on May 1, and in contemplation thereof the

code authority has presented for consideration a new budget which calls for an

authorized expense for an additional budgetary period from May 1, 1935, to April

30, 1936, in the sum of $105,120. As we have already pointed out, this code ex-

pires by limitation of law on June 15, 1935. There can be no occasion then to-

consider the adoption of a budget for a 12-month period, except, possibly, in the

expectation that a majority on the Advisory Board, unaware of the legal signifi-

cance of their act and disregarding the wishes of the minority, may be induced to

adopt this budget so that it may then be claimed that indirectly the members of

the industry have consented to a continuation of the code.

The undersigned do not want to continue under the burdensome provisions of

the code now in existence. They feel that the money spent or contemplated to

be spent by the code authority can be spent by them to better advantage in

their own businesses. They look with alarm at the ever-increasing amount of

the budgetary expense and they emphasize that if they are to be saddled with

the continued obligations of the code, with an ever-increasing budget, they are-

facing disaster. They appeal to the two governmental agencies charged with

sole authority in the premises to recognize the justice of their demands and to

relieve them forthwith from the burdens of this code.
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10. We entered the code in the belief and on the representation that the

National Recovery Act was to terminate on June 15, 1935. We did not sub-

scribe to any code of any longer duration. We are now rapidly approaching this

expiration date. As business men, we must always be prepared for a particular
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situation long in advance of the eventuality. Having in mind, then, that this

code must terminate in any event on June 15,1935, we respectfully ask the coop-

eration of the governmental agencies having jurisdiction thereof in our desire

to bring this code to an end so far as we are concerned on or before April 15, the

end of the budget year, so that we may make our plans now for conducting our

business under conditions which will exist after the code has been terminated.

We urge, therefore, that this matter be given immediate attention, to the end

that we may have a prompt disposition of our request.

Respectfully submitted.

Samuel Werner, Inc., by Charles F. Werner, treasurer; Avon Com-

mission Co., Milton Rosenstein; Acme Commission Co., Louis

Spatz: Central Commission Co., Dave Danziger; Chas. Collins

Co., E. V. Dwyer, president; Chelsea Commission Co., George

Levin, secretary: Samuel Fleck & Co., Samuel Fleck, Jr., presi-

dent; Sol Frankel, Inc., Bert Frankel; Garlick Poultry Co., t

Albert Garlick, president; Sahn Bros., Charles Sahn, president;'

Ideal Commission Co., J. Bloom, secretary; Julius Kdetein, Inc.,

Julius Kastein, president; James N. Norris, Inc., William H.

Norris, president; L. J. Schwab, Philip J. Schwab, secretary-

treasurer; Charles Werner, Inc., Morris Werner, president;

Western Commission Co., Irving Sokoloff.

The following letters and telegrams, some advocating the extension

of the National Industrial Recovery Act, with or without modifica-

tions, and others recommending that it be allowed to expire on June

16, 1935, have been selected as typical of thousands of letters that

have been received by members of the Senate and referred to the

Committee on Finance for its consideration. It was impossible to

hear all of the persons desiring to appear in favor of or against the

extension of this act, and these letters have been selected as repre-

senting the sentiments of those who might otherwise have been called

before the committee. They do not indicate the ratio of letters

asking for extension to letters opposing extension.

The Following Advocate the Extension of the National

Industrial Recovery Act

The Cooking and Heating Appliance

Manufacturing Industry,

Washington, D. C, April 10, 1936.

Chairman or the Finance Committee,

United States Senate, Washington, D. C.

Sir: We are taking the liberty of submitting to you herewith for your careful

consideration in connection with the hearings on the bill for the extension of the

National Industry Recovery Act for a period of 2 years after June 16, 1935, a

resolution adopted bv the Code Authority for the Cooking and Heating Appli-

ance Manufacturing Industry.

This industry earnestly advocates the extension of the National Industrial

Recovery Act and the continuance of codes in their present form. In addition

to our petition for extension of the National Industrial Recovery Act, we

respectfully request that the Code for the Cooking and Heating Appliance Manu-

facturing Industry be kept separate and distinct from all other codes for the

following reasons:

1. This industry is a distinct unit whose operations could not effectively be

combined with any other industry or code without working an undue hardship

on the manufacturers in this industry because of the competition which exists in

the cooking and heating field between appliances using various fuels.

2. The operations of the industry are of a decidedly interstate character.
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3. This industry is sufficiently large, both in dollar volume and number of

employees to warrant a separate code and a separate code administrative agency.

The volume of the industry in 1934 is estimated to be approximately $40,000,000.

We believe this volume to be the largest in the cooking and heating appliances
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field although we do not have sufficient statistics to make this statement author-

itatively. The industry in peak season employs approximately 20,000 persons

and in the normal months of operation between 16,000 and 17,000.

We hope that this letter may be incorporated in the transcript of the hearings

on the proposed legislation for the extension of the National Industrial Recovery

Act.

Very respectfully submitted.

Samuel Dunckel,

Confidential agent.

Resolution Unanimously Adopted by the Codb Authority for the Cook-

ing and Heating Appliance Manufacturing Industry at its Meeting

Held on February 10, 1935

Whereas the Cooking and Heating Appliance Manufacturing Industry has

been operating since February 12, 1934, under the terms of the code of fair com-

petition approved by the President of the United States (Approved Code No.

236), pursuant to title I of the National Industrial Recovery Act, hereinafter

referred to as the act; and

Whereas the said act terminates not later than June 16, 1935; and

Whereas the Code Authority for the Cooking and Heating Appliance Manufac-

turing Industry is convinced that the industry as a whole has sincerely endeavored

to conform to the code in the belief that it is a salutary and effective medium

for the self-regulation of business; and

Whereas the code authority in its relations with the National Recovery Ad-

ministration is convinced that all the policies of its code have been fairly con-

sidered and equitably disposed of to the benefit of the members of the industry as

well as the general public and in full consonance with the objects of the act; and

Whereas it might be of import to suggest certain modifications in the imple-

mentation of the act to further facilitate the operation thereof: Now therefore,

be it

Resolved, That the Code Authority for the Cooking and Heating Appliance

Manufacturing Industry endorses the general purposes and principles of the act;

and be it further

Resolved, That this code authority petitions the Congress to extend the effective

period of the act, in recognition that the basis of the act was an emergency which,

in its opinion, still exists; and be it further

Resolved, That the procedure for securing enforcement of the act and of codes

be simplified to permit prompt and effective handling of fair trade praotice as

well as of labor violations; and be it further

Resolved, That section 7 (a) of the act be clarified to enhance the rights of manu-

facturers and that these rights be more specifically defined; and be it further

Resolved, That to insure the continuous operations of the act, codes be continued

in general in their present form, subject to amendments which may be proposed by

industry; and be it further

Resolved, That to "eliminate unfair competitive practices" the National

Recovery Administration approved standard cost principles consistent with good

accounting practice, to insure enforcement of the undercost selling provisions of

codes; and be it further

Resolved, That more clearly defined powers te given to oode authorities in the

handling of code violations in order to promote self-government of industry; and

be it further

Resolved, That this resolution be transmitted to the National Industrial Re-

covery Board for distribution to the appropriate committees of Congress.

Respectfully submitted.

Samuel Dunckel,

Confidential Agent.

March 1, 1935.

Knoxville, Tenn., March 30, 1935.

Hon. Pat Harrison,

United Stales Senate, Washington, D. C.

Dear Senator: I notice you have introduced a measure to extend the Na-

tional Recovery Administration, and in this I think you have done the country a
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service. I have a lot to do with the enforcement of the labor provisions of this

act, or rather the codes provided under the act. I have filed many suits in the

State -court to collect National Recovery Administration wages under the various

codes and have collected many claims. 1 am always met at the very threshold
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of the suits, a plea that the State courts have no jurisdiction, but in each case

bo far, the courts have held that they do have jurisdiction but one Nashville

circuit court judge held otherwise and as result laborers have up to date been

deprived of any wages, except in come cases, the compliance division have suc-

ceeded in requiring a refund. I just wondered if you could not insert an amend-

ment to section 3 (c) of the National Recovery Administration Act and at the

end of the last clause thereof, the following: "But the above remedy shall not

preclude any laborer from prosecuting a suit, for wages or overtime, under any

code of fair competition, in the State or Territorial court having general jurisdic-

tion of the parties and the amount involved." If this above amendment is

added, h 6ure will insure the prompt compliance with the various codes, as it

removes one of the main defenses in such cases.

I refer you to Hon. J. Will Taylor, Member of Congress, from this State.

Very truly,

S. E. N. Moore.

Morris Levinbon A Sons,

New York, March 27, 1986.

Senate Finance Committee,

Senate Office Building,

Washington, D. C.

Gentlemen: The continuance of the National Industrial Recovery Act is to

be voted on soon, and at this time we want to take this opportunity of going on

record as being favorably inclined towards keeping this act in effect.

We feel that since the enactment of the National Industrial Recovery Act our

business has been put on a more equal basis with our competitors, and our costs of

operation have been equalized to the extent that none of the trade can operate at

a much smaller overhead than others in the line.

Before the National Industrial Recovery Act our inventories had depreciated

in value to such an extent that large losses were sustained within a very short

space of time, but, since that time, there have been fluctuations in prices up and

down, and we feel that while this law is in effect, there will not be a possibility of

wide fluctuations in prices downward that will cause any serious loss in our capital.

If the National Industrial Recovery Aet had not come into existence at the

time it did, the majority of business men in the country would have been prac-

tically wiped out, as expenses could not have been reduced as fast as profits cur-

tailed, due to the reduced value of merchandise, and at the same time merchandise

depreciating in value because of overproduction at that time, which naturally

forced the prices of commodities and labor to a very low level.

If this law is permitted to expire, we feel that a chaotic condition will overtake

the country, because we do not know what the result will be at this time, of un-

controlled production, which will tend to reduce wages of labor and capital

values.

Although there are good and bad points in all of the codes, we believe that the

experiences of the past will be the means of perfecting the codes so that all those

concerned will be benefited to the fullest extent.

We Uierefore urge upon you, the committee, to recommend and vote for the

continuance of the National Industrial Recovery Act.

Yours very truly,

Alfred Letinson.

Strom & Smith,

San Francisco, Calif., March S7, 1935.

Hon. Pat Harrison,

Senate Office Building, Washington, D. C.

Dear Sir: I am reading in the newspapers about a lot of opposition to the

National Recovery Administration. I cannot figure out how anyone can be

opposed to a code of fair trade practice, provided it is enforced by the top code

authorities. No doubt there are a number of loopholes in all codes of fair com-

petition as I know there is in the construction code which I am trying to comply

with.

For instance the awarding authority on a building job starts calling for bids of

all crafts, and then I understand the Construction Code allows them to reject all
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these bids and get a so-called "noninterested party" in and he goes ahead and

does the job on cost-plus basis, or time-and-material basis. Then this same gen-

eral contractor can go out and get bids from subs that did not figure on the job

the first time, and this all happens within 1 or 2 weeks. To me that is chiseling
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and by no means fair competition, because anyone with common sense knows that

the awarding authority or owner of this property is not going to let someone do

their work without knowing what it is going to cost them.

So by all means, Senator, help us to get fair competition in the building line, as

the way we operated before was terrible, as I did not make a profit, and bid

peddling was a common practice in this part of the United States.

Yours truly,

E. Strom.

Hirsch-Weis Manufacturing Co.,

Portland, Oreg., March $8, 19S5.

Mr. Pat Harrison,

Senate Office Building, Washington, D. C.

Dear Sir: We consider the National Industrial Act necessary.

It has eliminated many unethical trade practices. It has made many business

men conscious of their unfair business tactics, giving them a moral responsibility

which has been conspioiously noted of late in our business relations.

We realize that this act should be boiled down. Many parts can be eliminated.

The beneficial portion should be continued.

We are referring particularly to those sections that try to eliminate .unethical

business methods, chiseling, discontinuance of child labor, wages, hours of labor,

collective bargaining, etc.

Those beneficial portions will be instrumental in gradually reducing to a

minimum, unfair and unethical business methods.

Those in charge of business and industry whose methods have not allowed

them to boast of their business integrity and business ethics will gradually

become more conscientious and trained to the thought that unethical, unfair

business methods as well as chiseling is a thing of the past.

Yours truly,

Max S. Hirsch, President.

Macaroni Code Authority,

Chicago, March SO, 1935.

The Honorable Chairman and Members,

Senate Finance Committee Investigating Xational Recovery Administration,

Washington, D. C.

Gentlemen: At a meeting of the members of regions 6 and 7 of the macaroni

industry, embracing the States of North and South Dakota, Minnesota, Iowa,

Wisconsin, Missouri, Illinois, Michigan, Indiana, Arkansas, Kansas, Nebraska,

and Colorado, held in Chicago, 111., March 29, the following resolution was passed

with but one dissenting vote. The members voting, represented approximately

30 percent of the total production of the macaroni industry.

Whereas the President of the United States has proposed to Congress the

enactment of legi.sla.tion to extend the National Industrial Recovery Act for an

additional 2-year period, and

Whereas the Senate Finance Committee desires to learn the attitude of industry,

labor, and the consumer toward the President's recommendation, and

Whereas the members of the macaroni industry, having endeavored seriously

and earnestly to adjust themselves to the provisions of the act and the Code of

Fair Competition for the Macaroni Industry, therefore, be it

Resolved, That we give, herewith, this public expression of our views on the

proposed extension of the National Recovery Act:

That we favor its extension for an additional trial period for 2 years, provided

that:

1. The act be amended to be more easily enforceable, equitable alike to em-

ployer, employees, and to the public.

2. We retain the present hour and wage provisions with slight modifications,

and the abolition of child labor that have proven so beneficial to labor.

3. Since the proposed 30-hour week and similar rigid limitations are uneco-

nomic, impractical, and dangerous, they should not, under any conditions, be

included in the amended act.
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4. Definite provisions be made to prevent practices that have resulted in

harmful disruption of prices making it nearly impossible for the macaroni industry

to maintain the increased burden of wages amounting about to $1,700,000 per

year in addition to the processing tax on raw materials amounting to nearly
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$4,000,000 per year.

Yours very truly,

G. G. Hoskins, Chairman.

St. Loots, Mo., March SO, 1935.

Senate Finance Committee,

Washington, D. C.

Gentlemen: We are enclosing, herewith, copy of letter sent to Mr. H. A.

Toplitt, acting code director, as per his request.

Very truly yours,

Adjustable Engineer's Cap Corporation.

St. Loots, Mo., March SO, 19S5.

H. A. Toplitt,

Acting Code Director, Code Authority of the Cap and Cloth Hal Industry,

New York, N. Y.

Dear Sir: In reply to yours of March 22, we wish to state that we are not in

favor of continuing the code as it exists at present. We are in favor of a code

"which will do away with price cutting, selling below cost, sweatshop conditions,

and other forms of dirty and unfair competition.

Very truly yours,

Adjustable Engineer's Cap Corporation.

Herz Cup Co., Inc.,

New York, N. Y., March 89, 19S5.

Hon. Pat Harrison,

Senate Office Building, Washington, D. C.

Honorable Sir: We desire to place before you our position in the matter of

the National Recovery Administration, which we understand will be put before

Congress shortly.

We feel that the National Recovery Administration should be continued in

substantially its present form. While there are doubtless many weaknesses in

various codes which can and should be corrected, we feel that the codes them-

selves have been of distinct value to American industry; that they have been a

stabilizing factor and that to abandon them at this time would be very dangerous.

To pass a bill which would govern only wages and hours of labor, we believe,

would be disastrous, because, unless manufacturers are enabled to operate on a

basis that will give them a fair profit, the result can only be a slowing up of

industry and a consequent increase in unemployment. To avoid this, we believe

that the "open price plan should be continued in those in those industries that

feel they require it and that industries in general shall operate under the freest

kind of self-government consistent with the best interests of the public at large,

and we believe that these interests can and should be protected by reasonable

Government regulations and supervision.

We are not in favor of blanket codes because regulations governing such codes

are too general and do not take into consideration the individual needs of indi-

vidual industries.

We are one of the smaller concerns in the cup industry and we feel that with-

out the protection that our code has given us in the last 2 years, our path would

have been a difficult one. Under the protection of the "open price" plan,

which has existed in this industry, we have been able to operate successfully.

While in many instances the plan has not operated 100 percent effectively,

we do believe it has greatly improved conditions and that with more experience,

conditions will continue to improve.

We feel you will give your careful consideration to the foregoing and we sin-

cerely trust that you will use your vote and influence in the direction of main-

taining the National Recovery Act substantially in its present form.

We are, sir,

Respectfully yours,

G. A. Breschel, Sales Manager.
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Blanke-Baer Extract & Preserving Co.,

St. Louis, Mo., March 5, 19S5.

Hon. Pat Harrison,

Finance Committee, Senate Office Building,
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Washington, D. C.

Dear Sir: We understand that the Finance Committee of the United States

Senate will in the near future consider legislation providing for extension of the

National Recovery Administration as recommended by President Roosevelt.

In this connection we are heartily in favor of the following provisions of the

codes under which we operate:

1. Maximum working hours.

2. Minimum wage schedule.

3. Old-age pension, provided that the cost is equitably distributed among the

employer, the employee, and the public.

4. Prohibition of child labor.

5. Unemployment insurance on the English plan.

6. Standards and definitions for food products so as to maintain high standards,

and the enforcement; of these standards as outlined in the codes and the Pure

Food and Drugs Act of June 30, 1906, and amendments thereto. We are also in

favor of placing in the hands of the individual States, the enforcement of these

standards in all instances where interstate commerce is not involved. Further-

more, we. believe the industry should cooperate with oity governments in adopting

and enforcing ordinances and rules covering sanitation and other health pre-

cautions in food factories.

7. Enactment of State laws on maximum working hours, minimum wage

schedules, etc.

All of these provisions are enforcible because they are in keeping with the

human and social requirements of our present age, and therefore have the support

of public opinion.

On the Other hand, we are absolutely opposed to open-price filing, and to any

attempt to establish minimum-cost prices below which the product of the industry

may not be sold. The enforcement and proper regulation of these provisions is

practically impossible becauseâ€”

1. The buying public are not in sympathy with price fixing of any sort since

they naturally want to exercise their inalienable right of buying as cheaply as

possible in the competitive market.

2. Price fixing performs no service to society and hinders rather than helps the

proper functioning of our economic system.

3. It practically compels those manufacturers who cannot obtain the established

prioes to resort to deceit, trickery, and lawlessness in securing orders at lower

prices.

4. Like prohibition, it is unenforcible bo long as even a considerable minority

are not in sympathy with the regulations.

5. It is doubtful if the National Recovery Administration could compel com-

pliance from those small manufacturers who sell their products locally, and there-

fore are not doing an interstate business. For instance, we understand there are

about 300 preserve manufacturers in the United States at present, and of these

possibly two-thirds are operating entirely in a single State.

This last is vividly demonstrated by an incident which happened right here in

St. Louis recently in connection with one of the other codes. The code authority

attempted to bring pressure to bear on a small manufacturer to raise his prices to

those which had been established by the code authority as the minimum-cost

prices for the products of that industry. The manufacturer simply explained that

he was not doing an interstate business and therefore was not subject to Federal

jurisdiction. The code authority was checkmated.

The National Recovery Administration expires in June and it is very doubtful

if new legislation can permit open-price filing and establish minimum-cost prices

below which the product of the industry may not be sold, against the protests of

the consumer.

Therefore, if conditions become unbearable, large manufacturers could establish

small plants in each of the 48 States, placing themselves also outside of Federal

jurisdiction; and the beneficial effects of the codes would then be completely lost.

Of course, as you doubtless know, under many of the codes sponsoring open-

price filing deceit is already being practiced. Some of the most common methods

are as follows:

1. The verbal agreement is made between the manufacturer and the wholesale

grocer, for instance, that while a shipment will be billed at the published prices of

the manufacturer, the jobber will pay for it on the basis of a lower price.
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2. Spoilage allowances are made by the manufacturer in such a way as to give

the jobber a rebate or discount.

3. Advertising allowances are used to cover price concessions. This par-

ticular abuse has existed for years.
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Of course established minimum prices or minimum costs necessitate a uniform

and reliable cost system; but in this connection it is practically impossible, in our

opinion, to establish one which would apply equitably to all manufacturers. If

the manufacturer has an opportunity of buying some raw material at a very low

cost to him, he can hardly be compelled to base his cost on the higher prices which

his competitors have to pay for their raw materials. Furthermore, if a manu-

facturer is overstocked with certain raw materials, it is practically impossible to

prevent him from reducing his stock by selling the products at a temporary low

price, and some of the codes do permit this.

Possibly these particular provisions could be enforced by a dictatorship, or by

Socialism, but these we do not have today and we doubt if the American people

will ever be ready for either of this type of Government. We hope not.

We also protest against excessive assessments levied to maintain the code

authorities. We do not believe they have any means of enforcing collection of

these assessments and we have paid our assessments under protest, pending

filing a claim against the respective code authorities, both as members of the code

authorities and as individuals. For example, we are enclosing copy of the ex-

penses of the Mayonnaise Institute in connection with maintaining the Mayon-

naise Code Authority.

We further protest against certain features of the codes giving the majority of

vote to two or three large manufacturersâ€”particularly do we refer to the Mayon-

naise Code, from which we quote the following:

Article VI. Administration

A. ORGANIZATION AND CONSTITUTION OF CODE AUTHORITY

Section 1. There shall forthwith be constituted a code authority for the

mayonnaise industry to consist of seven members, which is hereby designated as

the agency for the administration of this code. All members of the mayonnaise

industry who shall have qualified to participate In the selection of the members

of the code authority in accordance with section 7 of this article shall have the

right to vote for the members of the said code authority. Four of the members

of the code authority shall be elected by and shall be representative of those

members of the industry whose individual gross annual sales of products of the

mayonnaise industry are less than $3,000,000. Each of such members of the

industry shall have 1 vote for each of such 4 members of the code authority to

be elected, and such voting may be cumulative. The other three members of

said code authority shall be elected by and shall be representative of those

members of the industry whose individual gross annual sales of products of the

mayonnaise industry are $3,000,000 or more. Each such member of the industry

shall have 1 vote for each of such 3 members of the code authority to be elected,

and such voting may be cumulative. Of the votes east by those members of

the industry whose individual gross annual sales are under $3,000,000 the four

persons receiving the greatest number of such votes shall immediately become

members of said code authority, and of the votes oast by those members of the

industry whose individual gross annual sales are over $3,000,000, the three

persons receiving the greatest number of such votes shall immediately become

members of the code authority, etc.

We sincerely hope therefore that in arranging legislation that you willâ€”

1. Eliminate price filing.

2. Make the contributions to the code authority voluntary by the members of

the industry.

3. Make the operations of the codes purely democratic by allowing each firm

belonging to a code to vote, irrespective of size.

We respectfully commend the above to your attention, and believe us,

Yours very truly,

Samuel H. Baer, President.

119782â€”36â€”PT 6 66
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that codes are subject to the will of the respective industries, and should be

discontinued when so desired by them. There is no more reason for making

regulation of industry dependent upon the willingness of the respective branches

to submit themselves thereto than there is in the matter of the regulation of the
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railroads, or the stockyards or the boards of trade, or the issuing or marketing of

securities.

While it is well to enlist the cooperation of those whose conduct is to be regu-

latedâ€”and agencies may be set up for the promotion of such cooperationâ€”the power

of government must be dominant and prevail over the selfish interests of groups,

whether such interest be enlightened or Bourbon.

3. We must despair of developing a truly stable and ever-flowing properous

interstate commerce unless we so order our economy that the entire population

of the country can share fairly in the produce of our soil and industry. So long as

we have incomes that unreasonably exceed the consumption or spending ability

and habits of those who receive them, it is inevitable that there should be con-

sumed less than is produced, with the result that not only have we starvation and

privation on the part of large numbers, but industry and commerce itself in the

course of several years becomes constipated with accumulated stocks, causing

the more marked periods of economic infelicity that we call depressions. It has

been quite generally recognized by those who have thought on the subject that

the only way of avoiding the insanity of starvation in the midst of plenty is to

enforce a more equal distribution of income. Minimum wages and maximum

hours, alone, cannot effect the desired result, because those who are in control

of industry insist upon satisfying their exaggerated notions of what they are

entitled to, and to achieve that result merely increase their prices. In that way

we are brought back to where we start, despite years of tremeudous effort and

turbulence and strife. Therefore, there must be a control of prices and of profits.

The proposed bill provides for the fixing of minimum prices where that is

necessary to avoid cutthroat competition. But it wholly omits a provision for

the fixing of maximum prices when that is essential to the prevention of general

throat-cutting.

Maximum prices should be fixed so as to effect the limitation of profits. Further

limitation can be effected by provision for the distribution of excessive profits of

an enterprise among the wage earners employed therein. And of course taxa-

tionâ€”high rates in the high brackets of incomeâ€”is a means of turning back to

organized society income that is unsocially large; but taxation I assume is out-

side the scope of the regulatory law hereconsidered.

I am aware that the constitution of such price and profit limitation will be

questioned. In my humble judgment, based upon very thorough study, section

1 of the bill sets forth an adequate and sound basis for such regulation.

4. If the larger social aspirations voiced above are not to be essayed upon at

this time, I would like to make, if I may, several suggestions with respect to the

bill in its present form:

(a) Concerning section 3 (d), should there not be power to impose codes when-

ever such are necessary to effect any of the results enumerated in the very excel-

lent section 1 (c)? As drawn at present, the power seems to be much more

restricted.

(6) Concerning section 3 (e), I respectfully suggest that the minimum wages

"shall be those which the President finds to be fair and reasonable and calculated

to promote or to maintain the free and equitable flow of interstate commerce

and the prosperity thereof and calculated and promoted to maintain fair com-

petition * * *'."

(c) Concerning section 7 (,a), I suggest that there be added at the end of clause

2: "Nor shall any employee be discharged or demoted, or have his compensation

reduced, or be refused an increase in compensation, or otherwise discriminated

against by reason of his membership or activity in a labor organization of his own

choosing or by reason of his nonmembership in, or refusal to join, any company

union." I think that some such specific provision is necessary in order to avoid

such a holding as was made by the court of appeals of this State in Sherman v.

Abeles (265 N. Y. 383), wherein it was held that section 7 (a) did not limit the

right of discharge. While I am convinced that the court of appeals failed to con-

strue section 7 (a) properlyâ€”for it seems to me rather clear that that section did

limit the right of discharge to the extent of prohibiting a discharge because of

union activity or nonmembership in a company unionâ€”nevertheless it would

seem wise to make the point perfectly clear.

(d) With reference to section 12 (a), I suggest that there be added immediately

preceding the first semicolon", at the instance or upon suit of any person in

interest.
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I respectfully submit the foregoing suggestions for such consideration as you

may deem them worthy of; and I beg to remain,

Respectfully,

Copal Mintz.
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Great Lakes Supply Co.,

Great Lakes Supply Corporation, Successors.

Chicago, March Â£6, 1936.

Senator James Hamilton Lewis,

United Slates Senate, Washington, D. C.

Dear Sir: We are taking the liberty of addressing you, as an Illinois corpora-

tion, to express our views on the National Industrial Recovery Act.

We wiBh to go on record as favoring the continuance of this act in essentially

its present form, so far as particular industry is concerned. Wo operate under

what is known as the "Code of Fair Competition for the Industrial Supplies and

Machinery Distributors' Trade."

On the enactment of this legislation our personnel was increased by 11 percent

and our pay roll by 13 percent.

It is our opinion that while it is possible mistakes have been made in the admin-

istration of this law and that the law itself was of such broad scope that it was

necessary for refinement and interpretation, in the main it has been beneficial

to industry and to labor. The undertaking itself was so great that no thinking

man should expect 100 percent. We are firmly convinced, however, that the

benefits to both industry and labor greatly outweigh any of the disadvantages.

It is our understanding that the Congress of the United States will be called

upon to decide the fate of the National Recovery Aot. We sincerely trust that

you will support a continuation of this act for at least 2 more years.

While it is quite true that due to inexperience and great rush many of the

codes incorporated impractical provisions, basically it is our opinion that the

act was sound and by cooperative thoughts and measures a refinement can be

brought about in an orderly way which will remove some of the phases that

have been found objectionable.

We sincerely hope that you will support such a new act and will inolude pro-

visions which will serve to prevent demoralizing price competition.

Yours very truly,

Great Lakes Supply Corporation,

C. A. Channon, Vice President.

Geo. W. Dibner Manufacturing Co.,

Chicago, March SO, 1936.

Hon. J. Hamilton Lewis,

United States Senate, Washington, D. C.

Dear Senator: We understand the question of continuing or discontinuing

the National Recovery Administration in its present form is being seriously

considered. We would much dislike to see it discontinued or in fact any change

made in it at this time. It has been a big help to us in our business and a big

help to the industry at large.

Our industry, the Fire Extinguishing Appliance Manufacturing, before the

adoption of its code of fair competition on November 4, 1933, was in a most

deplorable condition, a condition that spelled ruin for at least the smaller manu-

facturing plants, such as ours and we have been able to rebuild our business some-

what, only through the help of National Recovery Administration. In other

words, it has been a blessing for our company at least and we believe we are

expressing the opinion of many other such factories in our industry.

We, therefore, write to ask you to do all in your power to prevent discontinuing

the National Recovery Administration or any change being made affecting the

trade practice provisions of our code. We urgently solicit your support in this,

a matter of vital importance to us all.

Thanking you for doing what you can for us, we remain

Yours very truly,

H. W. Dibner.
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The National Association of Cotton Manufacturers,

Boston, Mass., March 27, 1935.

Hon. Augustine Lonergan,

United States Senate, Washington, D. C.
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Dear Senator Lonergan: At a meeting at which over 90 percent of the

spindles in the northern section of the cotton industry were represented, it was

voted that the abandonment of the principles of the National Industrial Re-

covery Act at this time would bring about a more serious and chaotic condition

than now exists, and it was urged that, with Buch modifications as appeared

necessary, the National Industrial Recovery Act be continued after the date of

expiration of the present act.

The cotton-textile industry has had more experience operating under a code

than any other industry, and without question it has been of much benefit to

both employees and employers.

When this matter comes up for consideration we trust it will receive your

support.

Yours very truly,

Russell T. Fisher.

Le Rot Shirt Co.,

South Norwalk, Conn., March SB, 19S6.

"Hon. A. Loneroan,

United States Senator,

Washington, D. C.

Sir: Regarding the legislation pending in Congress for the extension of the

National Recovery Act, we favor a new and simplified law which will provide a

minimum wage, a maximum number of working hours (preferably a 40-hour

working week), the abolition of child labor and sweatshop conditions.

We are unalterably opposed to price-fixing provisions in any of the codes.

We also feel that the bureaucracy which is developing and perpetuating itself

under the present law should be stopped. Any bureaucracy is contrary to the

spirit of the Constitution and the traditions of the country.

The present law has many oppressive features, the worst of which is the dele-

gating of lawmaking powers to individuals on code authorities whose regulations

are hampering industry, individual initiative and enterprise.

In the matter of enforcement, the best results can be achieved by referring this

part of the law back to the respective Labor Departments of the individual States,

under the general supervision of the United States Department of Labor.

In giving you these views, we are not only expressing our own sentiments, but

those of every manufacturer in this part of the State of Connecticut.

Very truly yours,

I. Kleppel.

Cameron Ice & Fuel Co.,

Cameron, Mo., April 16, 1935.

Senator Pat Harrison,

Washington, D. C.

Dear Sir: We respectfully urge that the National Recovery Act be continued

as now written, and that no legislation curtailing control of production, or any

other provision concerning Ice Code industry be enacted.

Very respectfully,

C. S. Estep.

Birmingham Flashing Co., Inc.,

Birmingham, Ala., April 15, 1935.

Senator Pat Harrison,

Senate Office Building, Washington, D. C.

My Dear Senator: While there is considerable discussion about the con-

tinuance of the National Recovery Act, the consensus of opinion seems to be

that it should be continued until the business of the country gets accustomed

to ethical methods.

The greatest trouble, in the past, seems to be cutthroat competition, thereby

destroying the profits and prospeots of all concerns. One phase of the National
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Recovery Act should be strengthened to the point where at least minimum prices

and wages would be established in every business and, besides that, teeth should

be put in the law to put a penalty on violators of prices and wages. If this

were done, small concerns like ourselves would have no fear and every concern
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would have an equal chance to get out and get legitimate business. I know,

myself, that codes established in industries are being violated every day in these

two phases. Sometimes this is accomplished by private discounts, by the ship-

ping of extra goods, or a confidential arrangement between seller and purchaser.

Conditions of this kind, of course, would destroy the purpose of the National

Recovery Act and in the end would accomplish nothing because it could not

permanently be kept a secret.

My opinion is that, under present conditions, the question of antitrust laws

should not be considered. In fact, the antitrust laws were never effective and

accomplish very little, as no matter how large a concern can be they can always

be regulated when they start to exercise their power in an unreasonable way.

The talk about price fixing being unconstitutional should have no place either

in the effort for recovery and most people consider it at most a purely technical

matter.

If something is not done so that reasonable prices and profits and wages can

be maintained, it would really mean that the National Recovery Act would

become a very weak measure.

Yours very respectfully,

George M. Cleert, President.

National Code Authority of the Roofing and Sheet Metal

Contracting Division of the Construction Industry,

April 17, 1935.

Hon. Pat Harrison,

United States Senate, Washington, D. C,

Dear Sir: I had the pleasure of meeting you many years ago in my home town,

Memphis, Tenn., and am taking the libertv to write vou in connection with Senate

bill 2445.

I have been actively interested in N. R. A. and particularly the code for our

industry which is the roofing and sheet metal contracting division of the construc-

tion industry. I assisted in the writing of our code and am on the National Code

Authority, being chairman of the finance and budget committee of that body.

An effort is being made by the United States Chamber of Commerce, the Na-

tional Association of Manufacturers and others to have voluntary codes for only

those industries that wish them.

In the light of my experience, I can positively state this would be a serious mis-

take, as you know there are a tremendous number of our citizens who have the

right of suffrage, but through indifference and other causes, failed to exercise this

right and I am reasonably sure a large number of the members of our industry

are just as indifferent toward anything that is for the general good of the industry.

At a recent meeting of the Association of Roofing, Metal, and Heating Engineers

of which I am president and which was attended by over a hundred members of

our industry, I asked the direct question, "Do you want a code? " and the unani-

mous answer was "No." However, when I asked another question, "Do you

want a mandatory code with mandatory provisions requiring the compliance- of

all members of the industry to the trade practice provisions and the payment of

equitable proportion of expenses of operating codes," the unanimous answer was

"Yes."

May I ask you to consider the following suggestions in connection with the new

recovery act:

1. Codes should be made mandatory.

2. Mandatory provisions should be made for compliance with trade practices

as set up in the code. Provisions should be made for real legal collection of

assessments.

3. The right should be given code administration boards to secure injunction

against violators of trade practice provisions, so that the violation may be cor-

rected before the member of industry executes the work covered by his violation.

4. The division of National Recovery Administration having charge of the

various divisions in the construction industry should have a personnel that knows

the construction problems. At present, this is not the case, which results in

indecision on the part of the present personnel who only gain knowledge of the

construction problems through method of "trial and error .
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The feeling of our industry is that National Industrial Recovery Act can be

made to work only if it is mandatory and enforceable as above suggested. Our

industry has lost heart and code administration and compliance is at an extremely

low ebb due to the present codes not being enforceable.
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I have personally given practically all of my time the past 2 years to code work,,

but I will have to cease my efforts unless the new act gives us mandatory and

enforceable codes, as I realize it will be a waste of time otherwise to endeavor to-

get compliance.

We recently had a National Code Authority meeting in Cincinnati followed by

a national meeting of the industry and I believe the sentiments expressed as to-

my own feelings was reflected by all members of industry taking part in these

meetings.

Assuring you of the utmost cooperation of the members of our industry, if the

new act can correct the above evils of the old one, I am,

Sincerely yours,

W. Roy Eichberq.

California Container Corporation,

Emeryville, Calif., April IB, 19S6.

Hon. Pat Harrison,

Chairman, Senate Finance Committee, Washington, D. C.

Dear Sir: As there is so much advocacy before the Senate in favor of the repeal

of the National Recovery Act, so many claims made that small business has

suffered through its operation, we feel our best interest demands that we present

to you just how the National Recovery Act has affected this business which is

a small unit in a large industry.

We employ a little over a hundred people on an average and manufacture

corrugated cases, being governed by the Container Code under the National

Recovery Act, and we have found that during its operation, it has greatly improved

the conditions in the industry here on the Pacific coast and has operated to the

advantage of both large and small interests within the industry.

We believe that an overwhelming majority of the members of our industry will

still agree that the National Recovery Act has enabled the container manufac-

turers to at least start a constructive job in eliminating unfair competitive

practices and improving labor conditions, both in wages and working conditions.

While our code contains very few provisions that are mandatory, except those

covering hours, wages, and working conditions, it has created a cooperative

psychology which is changing the philosophy of competition from a "dog-eat-

dog" to a "live-and-let-live type of individualism. It has brought about a

change in the individual's mental attitude resulting in greater cooperation for

the common good.

This corporation has been able to improve its position materially since the

operation of the National Recovery Act and feels that it would be a step back-

ward for this splendid machinery to be thrown in the discard.

We emphatically do not wish a return to the 1932 conditions, which we feel

will happen if the National Recovery Act is repealed.

We therefore urge you with all the sincerity at our command that you act

favorably on an extension of the act for a further period of 2 years'from June

16, 1935.

Yours very truly, Will Evans,

Vice President and Sales Manager.

Virginia Wholesale Confectioners Association, Inc.,

Lynchburg, Va., AprU 15, 19SS.

Senator Pat Harrison,

Washington, D. C.

My Dear Senator: As strongly as possible the Virginia Wholesale Confec-

tioners Association, Inc., representing a large number of candy jobbers in the

State of Virginia, urge and insist upon the extension of the National Industrial

Recovery Act. Without it half of the candy jobbers face failure and bankruptcy.

Also we think effective price fixing provisions should be incorporated whereby

destructive price cutting and chiseling may be reduced and wiped out.

Thanking you, we are,

Yours very truly,

J. E. Redford, Jr., President.
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The Ohio Salt Co.,

Wadsworih, Ohio, April 16, 1985.

Hon. Pat Harrison,

Chairman Senate Finance Committee,
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Senate Office Building, Washington, D. C.

Dear Sir: The President of the United States on September 7, 1933, approved

a Code of Fair Competition for the Salt Producing Industry under the National

Industrial Recovery Act.

While our industry is small, yet it is one of those industries essential to the

continued health and welfare of the people.

Experience has established the fact that our code of fair competition has

prohibited employment of persons under the age of 21 years in mining operations.

Also, it has increased employment in the industry approximately 23 percent.

The industry has now adjusted itself to operation under a code with evident

satisfactory results. Discontinuation of this code would destroy these results and

possibly precipitate chaotic conditions.

Therefore, it is our opinion that it is essential this act be continued as nearly as

possible in its present form to avoid a downward course in wages and a contrac-

tion of employment and purchasing power.

We desire, also, that all industries, regardless of size or the number of employees,

should have the opportunity of adopting a code to be administered by men familiar

with the industry, rather than to be forced to become a part of a large group of

industries governed by a single code.

We are strongly opposed to any law prescribing a 30-hour week, or any other

rigid limitation as to hours and wages, because we believe legislation of this

tharacter to be uneconomic and impractical.

We wish to go on record as being opposed to the National Labor Relations

Act, otherwise known as the "Wagner bill."

Yours very truly,

L. F. Filey, Vice Preiident.

The C. M. Pitt & Sons Co.,

Baltimore, Md., April.16, 19S6.

Hon. Pat Harrison,

Senate Office Building, Washington, D. C.

Dear Sir: We believe that the National Recovery Act has done an immense

amount of good and that if properly enforced continued improvement in business

would result.

There is no doubt that it has been the means of providing more jobs with less

hours of work and better pay, and that business has benefited to an appreciable

extent.

In our own business our pay roll has increased very materially, our selling

rices while very much below the predepression prices and only very slightly

igher than the low point, have been fairly stable and we were able to make for

the first time in the past few years, a fair profit.

We strongly urge that the National Recovery Act be continued in approxi-

mately its present form as we feel that the discontinuance of the National Recov-

ery Act would result in vicious and destructive price cutting thereby pulling

down the wage rates, lengthening hours of work, and forcing many business

concerns out of business, throwing more workers out of jobs and on relief.

On the other hand, if only the child labor, maximum hours, and minimum

wages were retained, all of which in themselves are most excellent features,

yet if they were not backed up by the open-price plan, prohibition against selling

below cost, prohibition of unfair trade practices, we are afraid that the whole

business structure would be so weakened that it would be impossible for business

to continue to pay minimum wages and restrict the work to the maximum hours

provided for.

In order to carry out the aims and purposes of the National Recover}7 Act we

urge that the National Recovery Act be extended and that there will be continued

in the codes the following provisions:

1. The open price list plan. This plan stabilizes prices and does not work to

the advantage or disadvantage of any particular class of buyers whereas without

this provision the very large purchasers were oftentimes sold below cost and this

demoralized the trade from all angles, penalizing other buyers and causing losses

to the sellers as a whole.

2. Prohibition against secret price discriminations.
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3. Prohibition against selling below cost. Cost should be defined as the cost

of the raw materials (based on market or replacement costs), plus direct labor,

plus indirect labor, plus packages and labels, and plus delivery freight (if same

is prepaid or allowed), and plus a percentage equal to the weighted average of
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the other necessary costs of doing business computed on the average costs of

entire industry.

4. Prohibition against advertising allowances.

5. Prohibition against the payment of brokerages or other compensations to

trade buyers or the corporate chains, voluntary cooperatives, or any other form

of buying associations. Sales brokerages should not be paid to anyone except

the salesmen hired by the seller and to legitimate independent sales brokers who

utilize their sales efforts in selling various lines to various outlets.

6. Protection against imports sold at duty-paid prices less than cost of domestic

manufacture. Where it is shown that costs under National Recovery Act have

so increased the cost of domestic manufacture that imported merchandise can

be sold on a duty-paid basis at less than the cost of the domestic product, the

duty is to be increased accordingly.

7. Prompt and strict enforcement of all provisions of the codes with appro-

priate penalties for noncompliance.

The retention of the above provisions is imperative and absolutely necessary

if we are to continue to pay the wages as specified in the codes and to limit the

number of hours to the maximum allowed in the codes.

The consumer will be amply protected by the forces of competition within each

industry because each member is allowed to base his selling prices on his own cost

and the eagerness of each manufacturer to increase his sales will tend to keep the

selling prices down very close to the cost of the most efficient producer.

Very truly yours,

C. B. Pitt, President.

West Chester Hosiebt Mills, Inc.,

Weal Chester, Pa., April 16, 19S6.

Chairman Senate Finance Committee,

Washington, D. C.

Dear Sir: Knowing that your committee is at present studying the advis-

ability of extending the National Recovery Act for another 2 years I wish to

express, on behalf of the company which I represent, my strongest approval for

such legislation.

Although I do not consider by any means the Code of Fair Competition for

the Hosiery Industry perfect in every respect I wish to point out that the pro-

vision of restricting productive operations to two shifts of 40 hours each only,

is invaluable to our industry. Further I wish to state that although our present

wage scale is approximately 50 percent in excess of the minimum wages stipulated

in the code the minimum wages have checked and corrected the undesirable

low wages which had developed in some branches of the industry as a result of

lower demand and competition.

Lifting of all restrictions at this time would undoubtedly create a chaos out

of which only a small percentage of the present manufacturers would emerge.

If at all possible I would welcome an early decision regarding the extension of

our code, sinoe the present uncertainty as to the future is retarding buying im-

mensely and at the same time makes it impossible to work out plans for the future

development of our business.

Very truly yours,

G. D. H. Prubsing, President.

J. H. Bramstedt & Sons,

St. Louis, Mo., April 15, 1935.

Senator Pat Harrison,

Capitol Building.

Dear Sir: We manufacture ice in the St. Louis district and would appreciate

it if you would lend your assistance to the continuation of the National Industrial

Recovery Act in its present form, so far as it applies to the ice industries. We

have been benifited by the National Industrial Recovery Act through the stabili-

zation of the prices, hours, and wages, thereby putting each on an equal basis.

Hoping you pass this bill in our favor.

Yours truly,

A. N. Bramstedt.
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Elmer W. Miller, Printer,

Cincinnati, Ohio, March 28, 19SB.

Hon. Pat Harrison,

Chairman National Recovery Administration
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Investigations Committee, Washington, D. C.

Dear Sir: I am heartily in accord with the National Recovery Act. Labor has

been taken care of. The smaller groups from whom we buy our materials are

getting along fine. But something must be done for the employing printer.

I would ask that some form of fair trade-practice provisions be made in the

Graphic Arts Code; particularly the prohibiting of selling below cost. With the

present set-up, we cannot make a profit when so many printers are willing to sell

below cost just to get an order.

I personally suggest the adoption of the Franklin Price List as the printers'

yardstick for the determining the economic cost for printing.

Your careful thought and cooperation will be appreciated.

Sincerely,

Elmer W. Miller.

St. Louis Steel Casting Co.,

St. Louis, Mo., March 27, 19S5.

Senator Pat Harrison,

Senate Office Building,

Washington, D. C.

Honorable Senator: We wired you on March 22 as follows: "We desire to

voice our opinion in favor of the continuance of the National Recovery Act.

We are classed as one of the small industrial concerns and feel that the National

Recovery Act has been fair to the larger corporation, small corporation, and

labor.

The operation of the National Recovery Act has served to eliminate many

of the bad practices which were being used in industry prior to the advent of

the National Recovery Act.

Our employees as well as ourselves have benefited by the National Recovery

Act.

The steel founders' industry is operating under the code on an open price

plan with a 10-day waiting period. This plan has been fair to both the large

and small concerns alike. Wages of the workmen have been raised in a larger

proportion than the prices of steel castings. The open-price plan with a 10-day

waiting period has not caused price fixing. Instead it has caused as much com-

petition as previously, but without the unfair trade practices.

Very truly yours,

C. A. Binder, Vice President.

The Champion Coated Paper Co.,

Hamilton, Ohio, March 29, 1935.

Senator Pat Harrison,

United States Senate, Washington, D. C.

My Dear Senator: This company is the largest manufacturer of coated paper

in the world; also one of the very large manufacturers of other grades of book

papers and similar paper products. National Recovery Act has enabled us to

employ hundreds of additional men and women, and through the provisions of

minimum wages and prevention of unfair practices, we have been able to raise our

hourly rates considerably, and great progress thereby has been accomplished in

the industry, which would not have been possible, in our opinion, without National

Recovery Act.

National Recovery Act has assisted in restoring confidence, and we greatly fear

if it is not continued for at least another year, or possibly 2 years, chaotic condi-

tions, such as we were enduring some 3 years ago, will again be upon us; and this

chaotic condition will be accentuated by the confusion incident to the change from

code to noncode operation. The crying need of the country is stability. Fre-

quent changes greatly retard recovery because industry cannot progress rapidly

in the face of an uncertain future.

We believe that small units in our industry have been helped to an even greater

extent that larger units, and this is no doubt true of a great many other industries.

As you probably know, our codes in the paper industry have no price-fixing clauses,
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but only call for price filings, leaving the way open for any manufacturer to make

lower prices if he so desires. Even with the high wages being paid today, prices

of practically all grades of paper are lower than at any time during the past 10

years with the exception of a short period when the effect of the depression was
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greatest.

We feel that it is to the best interest of our Nation, and of the paper industry

as well, that National Recovery Act be continued and we earnestly urge your

effort to this end.

Yours truly,

Alexander Thomson, President.

Thos. Mouldring Floor Manufacturing Co.,

Chicago, III., March 29, 1.935.

Mr. Pat Harrison,

Senate Office Building, Washington, D. C.

Dear Sir: The National Recovery Act has been of benefit to us and we

would not like to see Code No. 150 for the Asphalt and Mastic Tile Industry

abolished next June.

Were you to attend any of our meetings you would be assured of no monopolistic

tendencies.

Yours very truly,

Staver Mouldring, Manager.

Rowley Electric,

Pasadena, Calif., April 1, 1935.

Hon. Pat Harrison,

Senate Finance Committee, Senate Office Building,

Washington, D. C.

Dear Sir: We strongly urge that your committee recommend the retention

and strengthening of the fair trade practice rules of the construction industries'

codes and the extension of the National Recovery Act for at least 2 years.

The rules mentioned have very materially improved competitive conditions in

our industry. To suspend them "or modify them downward would do us irrepara-

ble damage.

Yours very truly,

C. A. Rowlet.

Kiernan-Hughes Co.,

Jersey City, N. J., March 29, 1935.

Senator Pat Harrison,

Chairman of Committee on Finance,

Washington, D. C.

Dear Sir: We have noted with interest the attitude of Congress in regard to

the National Industrial Recovery Act which expires by limitation on June 16,

1935.

KDiscussing all angles of this act with different branches of our industry, we

agree with them that continuance is quite essential in our industry, "Set-up Paper

Box Industry." We note that the public press does not represent the opinions

of industrial interests and that a movement is afoot to abolish the National

Industrial Recovery Act.

This act has helped considerably to stifle cut-rate competition and to regulate

costs of manufacturing in order that business can be conducted on profitable basis

instead of continual loss. We hope that you will consider the thousands of manu-

facturers who feel the same as we do, and work in behalf of continuing the National

Industrial Recovery Act, so well titled.

Very truly yours,

James I. Kiernan, Assistant Treasurer.
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Wbber Dry Goods Co.,

Cairo, III., March 29, 1995.

Hon. Pat Harrison,

Untied Stales Senate Office Building,
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Washington, D. C.

Dear Sir: We are writing to request that you, as a member of the Senate

Finance Committee, give particular attention to the National Recovery Act and

the feasibility of continuing it for 2 more years.

We consider the National Recovery Act necessary chiefly beeause it defines

and clarifies the functions of various types of business and has codified rules of

practice for fair competition.

On the whole, the National Recovery Act appears to have been very beneficial

to business. Although there have been some mistakes in administration and

some unworkable features such as section 7a, these could be rectified, and the

beneficial sections retained. For example, through the existence of the National

Recovery Act child labor and sweatshop conditions have been prevented.

The working hours and wages in our business have always been as good or

better than those prescribed in the code, but if the act is permitted to expire our

business will suffer from the most pernicious form of unfair competition. This is

outlined in the enclosed circular letter to our customers, the retail merchants.

All the wholesalers and retailers haveprotested against the nonenforcement of the

differential provision of the General Wholesale Code. This provision was intended

to protect them from being undersold and forced out of business by chain stores

and other large retail organizations who have unfairly forced manufacturers to-

give them lower prices than those to legitimate wholesalers. This is obviously

detrimental to the public interest, for when thousands of independent retailers

are forced out of business, the chain stores then mark up their prices to whatever

they choose; after they have unfairly chiseled manufacturers and obtained from

them prices to which only wholesalers are entitled, and these make up a large

volume of the Nation's business.

If the differential provisions of the code were enforced as approved by the

President, unfair competition and price discrimination would end and the results

would be beneficial. In the future we hope that the code will be a great safeguard

for good business ethics, and that it will clarify the rules of business for all con-

cerned. It could supplement the Sherman Antitrust Act and the Clayton Act

and make them more effective, so that unfair and unethical competition would

not be tolerated.

I trust that you will see the benefits and good features of the National Recovery

Act and you will recommend to your committee that it be continued for 2 more

years.

Yours truly,

Harold S. Weber.

Strathmore Paper Co.,

West Springfield, Matt., March SO, 19SS.

Hon. Marcus A. Coolidoe,

Senate Office Btiilding,

Washington, D. C.

Dear Senator Coolidoe: Will you kindly record us as favorable to a continu-

ation of the National Industrial Recovery Act, possibly somewhat simplified but

retaining provisions which definitely benefit labor and permit industry to operate

without damaging effects of unfair practices?

In the paper industryâ€”particularly those divisions to which we belong, namely

the writing and cover paper divisionsâ€”we wish to say unqualifiedly that the act

has been on the whole very beneficial.

It has stabilized labor conditions throughout the country, increased employ-

ment, and given stabilization through practical elimination of unfair practices.

The open-price filing system has been responsible for the elimination of destruc-

tive price cuttinc on the part of a few to depths which permitted no profits what-

ever but in general heavy losses. A continuation of these conditions would, of

course, have resulted in much less employment whereas there has actually been

a considerable increase in employment with higher wages than before.

We greatly fear a return to the destructive cutthroat conditions which existed

prior to the passage of the act.

Very truly yours,

, Treasurer.
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Chicago, III., March 18, 19SB.

Hon. J. Hamilton Lewis,

Senate Office Building, Washington, D. C.

It is of vital importance to continue Code No. 37, Builders Supplies Trade,
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Chicago area, hoping you will do everything possible to continue same.

A. L. Strathan & Sons, Inc.

New York, N. Y., April 16, 1935.

Senator Pat Harrison,

Chairman Finance Committee,

United Stales Senate, Washington, D. C.

As one of the smaller units of the steel industry, we wish to impress upon you

as strongly as possible our conviction that National Industrial Recovery Act

should be extended for a further 2-year period. Our experience has convinced

us that small steel producers have been aided in maintaining competitive position

under the Steel Code which has been we believe fairly administered, and dis-

cou tin nance at this time would only lead to confusion and obstruct recovery.

Extension is imperative.

Newman Crosby Steel Corporation.

State of New Jersey Retail Ice Dealers' Association, Inc.,

Harrison, N. J., April 16, 1985.

Senator Pat Harrison,

Chairman Senate Finance Committee,

Washington, D. C.

My Dear Senator: Please be advised that this organization is composed of

small operators; National Recovery Act and Ice Code must be continued in its

present form.

We further request of you that National Recovery Act as now written is the

salvation of the ice industry, no legislation curtailing control of production or

any other provision to Ice Code be enacted.

Respectfully yours,

John F. Ryan, Secretiry.

Metals & Alloys, Inc.,

Grove City, Pa., April IS, 1986.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

Senate Office Building, Washington, D. C.

My Dear Senator Harrison: We wish to enter our vigorous protest against

the passing of either the Black 30-hour week bill or the Wagner national labor

relations bill. It is inconceivable to us that legislation of this character should

receive serious consideration.

We would also like at this time to register with you our approval of the National

Industrial Recovery Act. We feel that this particular organization and the

industry of which we are a part have been benefited by the National Recovery

Administration. We sincerely hope that you will lend your support to the con-

tinuance of the National Industrial Recovery Act beyond June 16.

Very truly yours,

H. B. Evans,

General Manager.

Evanbville, Ind., April 18, 1985.

Hon. Pat Harrison,

Chairman Senate Finance Committee.

We demand continuance of National Recovery Act. Control of production

does not oppress small enterprises but on the contrary makes possible payment

of wages demanded through Government partnership.

Sterling Brewers, Inc.
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Theodor Leonhard Wax Co.,

Paterson, N. J., April 8, 19S5.

Hon. Bennett Champ Clark,

Senate Office Building, Washington, D. C.
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Honorable Sir: As a member of the Candle Manufacturing Industry and

the Beeswax and Bleachers Refiners Code, we request the Finance Committee

to expedite its investigation and report out at the earliest date the best possible

legislation obtainable to extend an improved and strengthened National Industrial

Recovery Act.

Very truly yours,

R. J. Mater, Secretary.

Code Authority of the Saddlert Industry,

Chicago, III, April 15, 19S6.

Hon. Pat Harrison,

Finance Committee,

Senate Office Building, Washington, D. C.

My Dear Senator Harrison: The National Recovery Act, under which the

Code of Fair Competition was established for the Saddlery Industry, has bene-

fited members of the industry, principally through equalization of hours and

wages.

The Saddlery Code provides a minimum for unskilled labor, with a differential

of 2H cents per hour in favor of certain Southern States, and a differential in

favor of skilled labor amounting to 20 cents over and above the minimum for

unskilled labor, which differential in favor of skilled labor exists in all sections.

This has stopped the exploitation of labor by some companies that formerly

paid only 25 to 35 cents per hour for skilled labor, and only 15 cents per hour

for unskilled labor, even when working 60 hours per week. Such wages were

paid by several companies engaged in the manufacture of saddlery, according

to their own testimony.

The establishment of reasonable maximum hours, and reasonable minimum

wages by the Saddlery Code has made it necessary for the firms that were ex-

ploiting labor to bring their labor up to the reasonable basis observed by other

members of the industry, and made it necessary for companies that formerly

exploited labor to bring their prices of products somewhere near in line with

prices made by companies that paid reasonable wages even before the code

went into effect.

The net result has been to distribute business more evenly over the United

States, and to increase the volume of manufacture and sales of a great many

small manufacturers that can get business in their own trade territories now

because they have been relieved from competition by factories that had been

exploiting labor.

This equalization of hours and wages has benefited the great majority of

companies engaged in the manufacture of saddlery to a greater extent than is

generally realized.

In my judgment, as a manufacturer of saddlery and as Chairman of the Code

Authority of the Saddlery Industry (in which position I receive no remuneration

but which does bring me in contact with firms throughout the country) I believe

that a substantial majority of the members in the saddlery industry desire to see

the National Recovery Administration extended at least 2 years to test out more

fully the effect of such equalization of wages and hours.

It has not been possible to hold a meeting of the members of the saddlery

industry since this question came up, hence no definite verdict can be sent in at

this time; but in a meeting of the members in the Southeastern Division, to wit,

east of the Mississippi River and south of the Ohio River, including the State of

Virginia, but not West Virginia, which meeting was held at Nashville, Tenn.,

April 5, a direct vote was taken of the 12 firms there represented, on the question

of whether or not the National Recovery Administration should be extended for

another 2-year period. Only one-third voted against the extension of the Na-

tional Recovery Administration.

In my judgment, group meetings in the other zones and a poll of the members

therein, would show similar returns.

Very truly yours,

J. W. Brownlow,

Chairman Code Authority Saddlery Industry.
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Levine A Tanz, Inc.,

St. Paul, Minn., March S3, 1936.

Senate Finance Committee,

Senate Office Building, Washington, D. C.
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Gentlemen: Our firm is specifically interested in the advancement of retailing

here in the Northwest, as we have several stores scattered throughout thte

district, mainly in Minnesota.

It is our belief that the National Recovery Act has materially benefited our

business since it was started over a year and one-half ago. We wish to go on

record at this time as being in favor of having the National Recovery Act con-

tinued.

Respectfully yours,

T. L. Wabner.

Dawbon Cotton Oil Co.,

Dawson, Ga., March Â£8, 1935.

Senator Pat Harrison,

Washington, D. C.

Dear Sir: We strongly favor the operation of the National Recovery Act.

There has been much said about the little business not getting a break.

Most of our competitors are large operators and we can testify that in the

fertilizer industry the little fellow is getting a better break than the larger

operators.

Prior to the inauguration of the National Recovery Act we paid common labor

4H cents per hour. We are now paying them 25 cents per hour. We find that

we can pay 25 cents better than we could pay 4)4 cents. We were losing money

when we were paying 4% cents, and we are making money in paying them 25

cents.

Yet in our particular line of industry the goods we are selling have advanced

less than any other product we know of.

We are for the National Recovery Act. The farmer is making money, labor

is getting a better break, and we are making a small amount of profit instead of

"losing our britches."

Y(

ours very truly,

Ed Stevens, President.

Administrative Committee of the

National Recovebt Administration,

Printing Ink Manufacturing Industry,

New York, N. Y., March t5, 1935.

Eon. Pat Harrison,

Senate Office Building,

Washington, D. C.

My Dear Senator: I write urging favorable consideration of the National

Industrial Recovery Act. Business has far too long been permitted to run riot.

Liabilities listed in insolvencies over the past 5 vears are: 1930, $442,799,681; 1931,

$736,309,102; 1932, $928,312,517; 1933, $502,830,584; and 1934, $264,248,176.

These figures do not include commercial settlements made out of court. The

annual bill of commercial economic loss can safely be calculated at approximately

one-half billion dollars. The public pays that price.

With Federal regulation of trade practices, industry could help correct that

situation.

Much appears in the public prints about squeezing the little fellow. This

industry is decidedly one of small units, 56 percent in number doing under

$50,000 in annual sales. The so-called "little fellows" in our industry want

Federal regulation to make the "big fellow" behave. How else can they accom-

plish it? They can't do it by unbridled competition. They haven't got enough

capital. The real opposition to National Recovery Act has come from "big

fellows" either directly or indirectly in the guise of prompted covered resistance.

The present act has probably not accomplished all that was intended for it

because of lack of enforcement, uncertainty as to Supreme Court approval, and

general error involved in a movement of such magnitude. Then too, time

allotted for acclimation has been far too short. But to throw out the entire

notion of industry regulation will merely bring back old conditions which caused

the chaos. And industry regulation is not new in principle what with the Inter-

state Commerce Act, and the Sherman and Clayton Acts.
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I have refrained from discussing labor conditions because labor interests will

do their own urgingâ€”not that we are opposed to maximum hours and minimum

wages; but Government should regulate business in some measure such as reason-

able trade practices so that business doesn't run hog wild.

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:44 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Truly yours,

David H. Sloane.

The Dtjraflex Corporation,

Baltimore, Md., March 26, 19S6.

Hon. Pat Harrison,:

Senate Finance Committee,

Washington, D. C.

Dear Sir: As a small manufacturer, it is our experience to date with the

National Recovery Act in our industry, that the continuation of National Re-

covery Act is vital, if not essential to the life of the industry, and to prevent

monopolization in the hands of limited financial interests.

Strengthening of the act is needed in fair and judicial administration, with due

consideration for the actual differences in conditions obtaining in small industries.

In general, the effect of National Recovery Act on this industry to date is better

rather than worse, and it should by all meant be continued.

Very truly yours,

Ralph Bolgiano, President.

[Telegram]

New York, N. Y.

Senator Pat Harrison,

Senate Building:

Emphatically recommend continuance of National Industrial Recovery Act

with elimination of section 3e from the act and prohibition price-fixing practices

under fair trade practices provision.

Leacock & Co., Inc.,

R. 8. Benepe, President.

Fisher & Sang, Inc.,

Buffalo, N. Y., March 26, 1935.

Senator Pat Harrison,

Senate Office Building, Washington, D. C.

Dear Senator Harrison: We are writing you for your cooperation in the

continuance of the National Recovery Act. We believe that it would be the

worst possible action to eliminate all the good work that has been done up to

this time.

The National Recovery Act has benefited us greatly. It has removed unfair

competition to a very large extent and we are heartily in favor of its continuance.

We will appreciate your support.

Very truly yours,

Philip P. Sang.

Frank C. Binoenheimer,

Niagara Falls, N. Y., March 26, 1935.

Senate Finance Committee,

Washington, D. C.

Gentlemen: Your favor is asked for a continuance of the National Recovery

Act.

It has been a decided factor in stabilizing the retail coal business in Niagara

Falls, N. Y., shortening working hours and making a higher wage scale possible.

Very truly yours,

Frank C. Bingenheimer.

Carter Dry Goods Co.,

Louisville, Ky., March 25, 1935.

Senator Pat Harrison,

Washington, D. C.

Dear Sir: We are wholesalers of dry goods and kindred lines. It is our opin-

ion that the National Recovery Act should be continued. The basis of this
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opinion is the result of operating under the Wholesale Code and the supplementary

Dry Goods Code.

If the act is permitted to expire, as far as this business is concernod, many

unethical practices now prohibited will again become customary.
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We favor the simplification of those codes wherein there are provisions of a

controversial nature or not in the public interest.

Yours very truly,

Jos. P. Dtjmesnil, Vice President.

The Strong, Carlisle & Hammond Co.,

Cleveland, March SS, 1936.

Hon. Pat Harrison,

Washington, D. C.

Dear Mr. Harrison: We believe that the code system as developed under

National Recovery Act has been helpful to business generally. Each industry

has its problems, many of which are hard to solve unless a large majority in the

industry work together. National Recovery Act was the means of bringing the

noncooperators together to assume their share of the responsibilities of the in-

dustry.

Our industry is highly diversified, but in spite of this we have seen distinct

betterment in the way of cooperation between the members of our industry; we

have less sales below cost, and a tendency toward greater price stabilization.

We believe the tendency of the code system under National Recovery Act is to

restrain the indiscriminate price cutters and thus to enable the employers to con-

duct a profitable business, thereby enabling them to pay reasonable salaries and

wages. The first thing to be cut when profits evaporate is the price of labor, and

the proper conduct of the code system enables the fair-minded employer to com-

pete with the ones who have no sense of responsibility toward their employees

and who exist solely by destructive price cutting.

Yours trulv,

H. W. Strong,

President-General Manager.

Grand Trunk Terminal Warehouse Co.

South Bend, Ind., March S6, 19S6.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

Washington, D. C.

Honorable Sir: In view of the fact that the fate of the National Industrial

Recovery Act is now pending before Congress we wish to express our opinion

that by all means this act should be extended for a period of 2 years.

During the short time that the code, applying to the refrigerated warehousing

industry, has been in effect we have obtained innumerable benefits that have

resulted in the reduction in the amount of red ink used in our accounting depart-

ment. Our pay roll is considerably higher than it has been for several years but

naturally the only road back to prosperity is the restoration of the purchasing

power to the consuming class.

We earnestly urge that the National Recovery Act be extended and that the

code for the refrigerated warehousing industry be continued as a separate and

distinct code.

Very respectfully yours,

Charles F. Iwan, Receiver.

R. Van Dien, Manager.

Cutler ft Cutler, Inc.,

Portland, Maine, March 98, 19S6.

Pat Harrison,

Washington, D. C.

Dear Sir: There has been considerable talk in regard to the continuance of fair-

trade practice rules in codes.

We might say that this portion of the National Recovery Act has been a god-

send to the electrical industry and places no hardshin on electrical contractors. If
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this practice should be eliminated, conditions in our industry will become chaotic

and result in bankruptcy and ruin.

We are heartily in favor of the continuation of the National Industrial Recovery

Act and fair-trade practice as incorporated in oode.
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Very truly yours,

S. H. Cutler.

Chicago, III., March 28, 1935.

Hon. J. Hamilton Lewis,

Washington, D. C.

Agitation to discontinue National Recovery Act next June disturbs us. Believe

same should be extended 2 years. Ours is a comparatively small unit in the

shipping-container industry and we believe that advantages to our workers in

raising of level of wages have been most salutary and in the direction of restoring

buying power. Discontinuance of National Recovery Act would surely de-

moralize competitive conditions to a level in which the dog-eat-dog practices

of pre-National Recovery Act days would be resorted to again. We ask your

support for its continuance.

Atlas Box Co.,

Walter S. Goodwillie,

President.

Boston, Mass., March 29, 1935.

Senator Pat Harrison,

Washington, D. C.

The report of consumer goods industries committee filed with you is sound

and if followed will definitely help smaller-sized business enterprise like our own.

We urge that the National Recovery Act be received with more effective enforce-

ment. The set-up paper box industry needs it.

Market Paper Box Co.,

Brighton, Mass.

Eureka Furs, Inc.,

New York, March 28, 1936.

Senator Pat Harrison,

Senate Office Building, Washington, D. C.

Dear Sir: I note that tremendous pressure is being brought about from time

to time by assiduous sources to eliminate the National Recovery Act.

I have been an employer in the fur business for over 25 years, during which

time one naturally experiences many trying problems. To my way of thinking,

and from every possible angle, the Fur Code in the fur industry has practically

saved the industry from ruin and destruction in the past year.

To eliminate the National Recovery Act from the fur industry would be fatal for

the emplover as well as the employee. The great good that the National

Recovery Act has injected into this industry is the 35-hour week for the employee,

and control of marketing of goods, as wefi as discounts, for the employer.

To eradicate the hereinabove will positively mean a drastic set-back to both.

I very humbly urge you, in the interest of common good, to vote for the positive

enforcement of the National Recovery Act.

Very truly yours,

S. S. Samuels, Secretary.

Fuerstenbero & Co.,

Chicago, March 28, 1935.

Hon. Pat Harrison,

Senate Office Building, Washington, D. C.

Dear Sir: We are writing this letter to you so that you may know something

about our experiences with the National Recovery Act.

For our company we have found it very beneficial. Our company is not a large

one, however, we have been in business for more than 20 3-ears and for 3 years

prior to the National Recovery Act we did not know where we were at but since

the National Recovery Act went into effect the textile business has had some

stabilized influence.

Furthermore, National Recovery Act has made it possible for us to make a

profit whereas before its use we were unable to make any for several years.
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From my own personal observation I found that the South is buying goods

instead of only selling them, and while it has made some mistakes I believe the

benefits have far exceeded its failures.

We are aware of the fact that you no doubt are receiving many letters from
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people who oppose the National Recovery Act, but we want you to list our name

In favor of it.

Our business has more than doubled and we know a great portion of this

additional business is through the efforts of the National Recovery Act, and if

you would like to have a more detailed record of our experiences we will be pleased

to furnish it to you.

We feel that at this time should the National Recovery Act be disposed of that

it would throw the entire textile business into a chaotic condition which it cannot

very well stand for and we feel that the benefits of the National Recovery Act

have been so many that regardless of what faults it may have had we benefit more

by having it with all its faults. We are also very much interested in the new social

item.

Yours very truly,

H. B. FuERSTENBERG.

Resolution of Oregon Mayonnaise Manufacturers Association,

Portland, Oreg.

Whereas dispatches from Washington, D. C, indicate a belief current in some

official circles that small business is opposed to the National Industrial Recovery

Act and whereas this association has operated under the National Mayonnaise

Code for the last year, and has had an opportunity to compare conditions with

and without a code of fair practice; therefore be it

Resolved, That the Oregon Mayonnaise Manufacturers Association, in meeting

assembled this 16th day of March 1935 approves the general principles of the

National Industrial Recovery Act, including the minimum wage scale, and like-

wise affirms the belief that in order to continue the principle of fair minimum

wages, it is necessary that the small manufacturers be protected from destructive

price cutting and unfair methods of trade competition and that removal of one

or both of these principles from the average code would make the code ineffective:

And be it

Resolved, That this resolution shall be spread upon the minutes of this asso-

ciation and that the secretary be instructed to send copies to the members of

the Oregon congressional delegation.

K. C. Eldridqe, Jr., President.

H. P. Edward, Secretary.

McKee & Co.,

Cincinnati, March 89, 19S5.

Hon. Pat Harrison,

National Recovery Administration Investigating Committee,

Washington, D. C.

Dear Sir: We earnestly hope that you will do your utmost for the continuance

of the National Recovery Act and the Graphic Arts Code. Also that you will

give some thought to include provisions to induce fair trade practice and prohibit

selling below cost.

Trusting we can depend upon you for cooperation in this matter and thanking

you, we are,

Respectfully yours,

McKee & Co.

Monroe County Association of Builders' Supply Dealers,

Rochester, N. Y., April 9, 19S5.

Senate Finance Committee,

Washington, D. C.

Honorable Sirs: At a meeting of the Monroe County Builders Supply Asso-

ciation on April 8, 1935, the following resolution was passed representing the group

opinion of approximately 50 builders supply dealers in the county of Monroe, who

are operating in conformance with the Code of the Builders Supply Trade as

amended October 25, 1934.
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We believe the Code of Fair Competition for the Builders Supply Trade has

been and still is beneficial to our business. It has stabilized wages on a uniformly

higher level. It has benefited the larger as well as the smaller dealers by minimiz-

ing destructive price chiseling and has promoted a feeling and practice of fairer

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:44 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

and more ethical business methods.

We therefore respectfully request your cooperation and support in the con-

tinuation of the Recovery Act for another period of at least 2 years.

Yours very truly,

H. P. Domine, Secretary.

Salt Producers Association,

Detroit, Mich., April IS, 19SS.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

SencUe Office Building, Washington, D. C.

Dear Sir: In view of the fact that the members of the salt-producing industry

of the United States are vitally concerned in the proposals for a continuation of

the National Industrial Recovery Act, the following resolution was unanimously

adopted at a meeting of the Salt Producers Association held on Thursday,

April 11, 1935, Chicago, the members of which manufacture over 90 percent of

the total salt tonnage produced in the United States:

Whereas the salt-producing industry was among the first of industries to sub-

mit to the National Recovery Administration a code of fair competition, this

code having been approved by the President of the United States on September

7, 1933, and the early approval thereof has resulted in a considerable period of

experience in the operation of this industry under said code; and

Whereas there is now pendng in the Congress of the United States legislation

designed to extend the National Industrial Recovery Act; and

Whereas this industry, while one of the smaller industries, employing approxi-

mately seven thousand employees, yet is one of those industries essential to the

continued health and welfare of the people: Now, therefore, be it

Resolved by the salt-producing industry, That it transmit to the Senate Finance

Committee, with the request that it be incorporated in the record of the ending

hearings on the National Industrial Recovery Act, the following statement

expressing the views of this industry in connection with said legislation:

1. This industry, by its code of fair competition, was among the first to pro-

hibit the employment of persons under the age of 21 years in mining operations

below ground.

2. As a result of the adoption of the code, employment in this industry has

increased approximately 23.3 percent and the amount of wages paid has increased

approximately 13.1 percent.

3. The industry, its employees and the public have adjusted themselves to

operation under a code and to now abolish the code would destroy the confidence

that has been built up and possibly precipitate chaotic conditions within the

industry.

4. The present rate of unemployment makes it essential that this act be con-

tinued to prevent any resumption of the downward course in wages or contrac-

tion of employment and purchasing power.

5. The National Industrial Recovery Act should be extended for a further

period of at least 2 years in as nearly its present form as is possible becauseâ€”

(a) The public, industry, and labor, as well as the National Recovery Ad-

ministration, have had nearly 2 years of experience in the administration of

the present act, advantage of which will be of no avail if the law is to be sub-

stantially changed;

(6) The flexible provisions of the present act make it possible to deal with

emergencies with a minimum of delay;

(c) Decisions of the courts under the present act will be more nearly applicable

to provisions of the new act.

6. This industry believes that all industries, regardless of size or the number of

employees, should have the opportunity of adopting a code to be administered

by men familiar with the industry, rather than to be forced to become a part of

a large group of industries governed by a single code.

7. This industry is strongly opposed to any law prescribing a 30-hour week, or

any other rigid limitation as to hours and wages, because it believes legislation

of this character to be uneconomic and impractical.
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8. This industry wishes to go on record as being opposed to the National Labor

Relations Act, otherwise known as the "Wagner bill."

Very truly yours,

Frank Mobse, Secretary.
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Apparel Industries Committee,

For the Renewal op National Recovery Act,

New York City, April 6, 19S5.

Hon. Pat Harrison,

Senate Finance Committee, Washington D. C.

Dear Senator: I have the honor to submit to you a memorandum prepared

by the Apparel Industries Committee for the Renewal of National Recovery Act,

and passed at a meeting of that committee held at 99 Park Avenue, New York

City, today. This memorandum was prepared on the basis of questionnaires

sent to various branches of the apparel industry and upon published statistics of

the Department of Labor.

It was the sense of that meeting that however much individuals may be opposed

to the workings of this or that specific regulation, to drop the National Recovery

Act now would take from every intelligent manufacturer and merchant in this

country his initiative and legitimate means of defense, and leave him adrift in

the fog in a boat with no oars, no compass, and no port in sight.

I ask you on behalf of our committee to speed the wheels of congressional ma-

chinery as rapidly as possible and remove this uncertainty which is hurting our

business in its most critical season and retarding general recovery.

Respectfully submitted.

J. R. McMullen, Chairman.

FROM THE APPAREL INDUSTRIES COMMITTEE FOB THE RENEWAL OF NATIONAL

RECOVERY ACT

We are a group of manufacturers representing the apparel industry. Our

business interests lie in varied and even unrelated types of manufacture, par-

ticipating in an industry that maintains nearly 20,000 units (most of them

operated by small business men), employs over 600,000 workers, absorbs approxi-

mately 16 percent of the national income, and contributes more than $2,000,000,000

annually to the national wealth in the form of the merchandise it manufactures.

We join together in the firm belief that National Recovery Act has conferred

benefits upon our industries, and that its withdrawal constitutes a common

danger for all of us. Knowing the results of National Recovery Act from our

own first-hand business experience, we can properly value its advantages and

defects. National Recovery Act must be discussed in terms of fact and not in

political generalities, and we present the facts pertinent to our industry so that

those who must ultimately judge may first accurately know them.

Our industries are referred to as the needle trades, and proverbially as the

"downtrodden needle trades." Ours has been, in the past, the outstanding

example of an economic cockpit business of the most bitterly competitive char-

acter. It covers a field in which there have been in the past an almost total

absence of decent restraints to prevent the less scrupulous in the struggle for

existence from setting the standard which must be followed by all. Ours has

been a business in which the sweatshop has longest survived and thrived. Ours

now is the experience and conviction that the collective action which we have

been authorized to take and are now taking under National Recovery Act has

been enormously helpful as an aid to decency in the establishment of fair stand-

ards and in the breaking down of ancient abuses.

Let us look at the facts. How were these apparel industries affected by the

depression? According to the Federal Bureau of Labor Statistics, during the

years 1929 through 1932, employment dropped by 25 percent and pay rolls were

cut in half.

What happened after the National Recovery Act? During the years 1933

and 1934, the number of men and women earning a livelihood in our industries

increased by 7 percent. Our pay rolls were augmented by 21 percent. Thus,

while labor's share has increased by over one-fifth, the cost of living between

June 1933 and November 1934 has, according to the Bureau of Labor Statistics,

risen by only 8 percent. The more remarkable is this when we consider that

these employment figures represent not only a rise in themselves, but a complete

reversal of the violently depressive tendencies during the preceding years.
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Then, the fair-trade practice provisions of our codes have, for the first time,

given us a chance to make the conduct of business in our industries more self-

respecting. They have strengthened our hand against the grinding economic

pressure of superior bargaining power.
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Criticism that National Recovery Act fostered monopolies is utterly with-

out point in our industries. There could be no monopolies constructed even

if our manufacturers were permitted to do so. Our product is too varied

too impossible to standardize, our manufacturers too individualistic. Although

our pay rolls have swelled by 21 percent during the past 2 years, the prices of

apparel to the consumer have increased by only 12 percent. Not a monopolistic

tendency but the very opposite has been the case. According to a study made

by the code authority of the coat and suit industry, since that code went into

effect, there have been fewer business mortalities and a greater number of new

entrants into that industry than during the preceding year.

Other glibly used criticisms of National Recovery Act are equally with-

out foundation in our industries. Some have talked about oppressive regu-

lation by code authorities. The fact is that if the regulation of fair competition

is better than a brutal competitive anarchy, respectable powers of control must be

placed in some suitable agency. We would rather have those powers vested in

our own representative code authorities than in some distant officialdom, remote

from an understanding of our peculiar problems and unresponsive to our true

needs. Complaints of oppression by code authorities generally do not come

from those who play fair, who accept in good faith their industry's standards of

fair competition and abide by them.

Also, some critics have lost sight of the design of the whole project by picking

on details and exaggerating them out of their true proportions. It should be

remembered that the National Recovery Act has been in existence less than

2 years, and most of our codes for a much shorter period. Industrial self-

government cannot be expected to spring into existence fully developed. Like

all government, it is an object of cultivation and growth. Let it be recalled that

our very Constitution was the result of nearly a decade of governmental difficul-

ties in a loose federation of 13 Colonies before our present government was estab-

lished. Under an extended National Recovery Act, we could use the experience

of the past 2 years to perfect an instrument for the self-regulation of business.

Then, again, some critics have pointed to the National Recovery Act label as

placing men at the mercy of a legalized boycott. Do they not realize that

without some distinction between the product of the "chiseler" and legitimate

merchandise, we shall all be at the mercy of the sweatshop? Since the begin-

ning of the century, interested groups of consumers have wanted to know the

conditions under which their purchases were manufactured. The National

Recovery Act label is a symbol to the conscientious consumer.

Possibly, the loudest and most hollow criticism has been that National Re-

covery Act is oppressive to small business men.

We are small men. In the 20,000 establishments of the various apparel

industries throughout the country, the average number of workers employed

totals 30. Many of the employers were themselves factory workers before

establishing their own small businesses. Contrasted with the great concentra-

tion of economic wealth and power that exist in American industry today,

and that can so readily and loudly express themselves on all political changes

affecting them, our industries are scattered and inarticulate. Rather than have

others express solicitude for the small men, we prefer stating their case which is

our own in the apparel industries.

We want the National Recovery Act. We do not want sweatshops in our

industries, but without National Recovery Act, we shall have to compete with

them. We do not want to beat down the wages of labor, but without the

National Recovery Act we will not otherwise be able to sell our products. We do

not want to engage in unfair trade practices, but our buyers will press us to yield

if they can wrest such unfair concessions from a few competitors.

We know that the major sentiment of our industries is overwhelmingly in favor

of National Recovery Administration. We are convinced that the abandonment

of this great industrial project would mean nothing by a return, so far as we are

concerned, to the old tooth-and-claw methods of destructive and relentless compe-

tion, immensely injurious to the multitudes of workers who depend upon our

industries for their support. Its abandonment would mean something more.

The savagery of the old business warfare would be aggravated by the shattering

of the promise of a new industrial ideal, immensely helpful to us and consistent

with fair dealing of just men and women.

INVESTIGATION OE NATIONAL RECOVERY ADMINISTRATION 2831

In our opinion, National Recovery Administration has made a contribution

not to men in these industries alone, but to the general character of American

business. We ask Congress to recognize this contribution, and by continuing

National Recovery Administration to preserve and perfect the values already
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demonstrated.

Code Authority for the Undergarment and Negligee Industry,

New York, March US, 1935.

Chairman Senate National Recovery

Administration Investigating Committee,

Washington, D. C.

Dear Sir: Please be advised that at a special meeting of the Code Authority

for the Undergarment and Negligee Industry held on March 23, 1935, the follow-

ing resolution was adopted:

"Whereas the Congress of the United States is now engaged in consideration

of the continuance of the National Industrial Recovery Act; and

"Whereas the Code Authority for the Undergarment and Negligee Industry

has had actual experience of the operation of the law and the code approved

pursuant thereto, its benefits and its deficiencies; and

"Whereas the operation of the code has proved to be a stabilizing factor in our

Industry, with resultant benefit to the employer, employee, and consumer; and

"Whereas our industry is composed mainly of manufacturers employing less

than 60 workers; and

"Whereas the code authority has always given careful consideration to the

special circumstances involved in the business of the small manufacturers; and

"Whereas our industry never requested the inclusion in our code of any price

fixingor curtailment of production provisions; and

"Whereas the abandonment of the act, in our opinion, will have an effect to

destroy the benefits thus far gained: Now, therefore, be it

Resolved, That we approve the position of the President of the United States as

expressed in his message to Congress for the continuance of the National In-

dustrial Recovery Act, with such modifications as experience has shown to be

necessary; and be it further

"Resolved, That a copy of this resolution be sent to the chairman of the Senate

Investigating Committee."

Yours very truly,

Thomas I. Dube, Secretary.

Fayette R. Plumb, Inc.,

Philadelphia, March 11, 19S5.

Senate Finance Committee,

Washington, D. C.

Why We Want to Keep Oub Code

Gentlemen: We are a small business operating under the Supplementary

Code of the Tool and Implement Manufacturing Industry engaged in the manu-

facture of hand tolls for mechanics for about 80 years.

The writer has been president of the company for 30 years, and for 29 of those

years has been oppressed by the uneconomic effect of the antitrust laws on small

enterprises. In our experience the effect of the antitrust laws has been to favor

the large businesss units with their highly developed sales forces, their power of

influence and their capital resources, while denying to the small units the right

to even consult together or organize in any way to meet this competition. Under

the code the freedom of self organization under Government supervision has been

granted us and we want to retain it.

Before the code we were told it was unlawful for two competitors to even

exchange information regarding prices, because if as a result they met each others

competition, it would be considered that the result was an agreement in restraint

of trade. But it is necessary for any manufacturer to know what his competitors'

prices are. If a seller must rely solely on the statements of buyers, he is fre-

quently misled. What is more natural for him therefore than to attempt to

check the accuracy of the information he receives by asking his competitor.

Self preservation demands it. And if he is able to worm out of his competitor

that he is giving rebates or special prices to certain favored buyers, what is more

natural than an agreement that "if you will confine these special favors to certain
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buyers I will confine mine to certain others." The very difficulty of and delay

in getting correct information leads to agreements.

There is no more chance of enforcing the Sherman law against the multitude

of small business units than there was of enforcing the prohibition law. A remark
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one of our competitors made to the Chairman of the Federal Trade Commission

more than 10 years ago represented a common attitude. He said if he had to

choose between sending his family to the poorhouse and going to jail, he would

go to jail.

A manufacturer must know what his competition is. One with a small organi-

zation cannot spend all his time running down the claims of buyers and so he

must attempt to stabilize or remedy whatever condition he finds to exist. In

this the small enterprise is at a disadvantage against a more powerful competitor

with a large sales force.

Under the code we and all our competitors are required to file our prices with

an impartial agency. These prices are distributed to all competitors and are

open to the inspection of all other interested parties including customers. Having

this information we know the competition we have to meet and we do not have

to divert our energies from the problems of better manufacturing, reducing costs,

labor relations, financing, and selling, to run after competitors trying to check

up the claims of buyers as to what they are doing. Also, as we know we will be

immediately advised of any revision of price by any of our competitors, the need

for fixing a price that was formerly discovered with difficulty, does not exist.

During the last year that our code has been in effect there has been hardly a week

that some competitor or we have not revised some price. Notice of these revisions

we get immediately and generally we file a revision of our own to meet the new

prices or conditions of sale filed by a competitor. This principle of open price

filing under Government supervision is extending to industry the measure that

was adopted to meet the evil of railroad secret rebates. It is also extending to

manufacturing the practice adopted by the better retail trade when they abolished

secret cost marks from which the salesman bargained with the customer in favor

of open price tags. When prices are open they are more apt to be fair. Unfair-

ness hides. We are willing to take our chance with any competitor who will

come out in the open.

Other provisions in our supplementary or basic code forbid unfair practices

that existed such as misrepresentation of product, untruthful disparagement of

competitor's product or business, imitation that trades upon a competitor's repu-

tation, deceitful records such as false invoices, selling below cost provided it is

destructive to fair wages or to capital investment efficiently managed, favoritism

to special customers, or uninformed new competition. It may be that there are

remedies in law for any of these abuses, but the small enterprise has neither the

time nor the money to spend individually on law suits. Organized under the

code the industry can.

I was a member of the committee that drafted our code and struggled many

long months with the National Recovery Administration to get it approved.

In framing the code for presentation we held many meetings of the members of

the industry during which we talked and wrangled and compromised, much as

Congress does in framing a law. We thought we had worked out a pretty good

code that was satisfactory as a whole to 90 percent of the industry, but when we

presented it to the National Recovery Administration we found we did not realize

the effect of some of the provisions or that they were not clearly enough stated.

Objections to various provisions were raised by the consumers, advisory board,

the labor advisory board, the industrial advisory board, and the legal division.

The consequent delays were very irritating to our industry, but we must admit

that the changes were in the public interest and, in the long run, in our interest,

except possibly the uniform administrative provisions imposed upon us, which

some members believed involved the relinquishment of constitutional rights.

We found that the National Recovery Administration officials, while neces-

sarily lacking a knowledge of the details of our industry, did have a broad knowl-

edge of general principles gained from experience in handling other codes and a

concept of the general welfare that we lacked and that were a real help in avoiding

mistakes that we had not realized in the original framing of our code.

This code, the law to govern our industry, was developed first by the technical

expert knowledge of the members engaged in the industry, then submitted to the

critical examination of others who might be affected by it and then subjected to

the approval of representatives of the Government, mindful of the public welfare

and the policy of the Government. In this way a law adapted to the needs of

our particular industry was framed.
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No general law could be framed to fit so well the particular needs of our indus-

try. Privileges might be denied to us for which there was not sufficient need that

could be safely granted some other industry or privileges might be granted us

under governmental supervision that would lead to bad effects in some other
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industry.

This supervision under National Recovery Administration is continuing. A

representative of the Administration attends our meetings to check us if we go

astray. This is the kind of supervision that industry needs and can adapt itself

to. Business men want to obey the law. The time to correct them is before they

break it. Catching and punishing them afterward has little deterrent effect on

others, and to go back to such a method at this time would have a paralysing

effect on industry. Continue the codes in the manufacturing industries to give

the 80 percent who are neither big enough to oppress or chiselers who want to

cheat a chance to compete fairly, openly, and intelligently.

Very truly yours,

Fayette R. Plumb, President.

Illinois Engineering Co.,

Chicago, April 1, 19SS.

Hon. Pat Habrison,

Chairman Senate Finance Committee,

Washington, D. C.

Dear Senator: On March 25, Mr. E. K. Lanning, chairman of the code

authority of our industry, wrote ycku as per attached letter, which you doubtless

already have in your file, and I am writing you as one of the smaller members in

this particular industry to not only confirm what Mr. Lanning has said in his

letter regarding the National Recovery Act, but to advise that I believeâ€”contrary

to the general type of publicity given by the press-â€”that the National Recovery

Act has in the majority of cases helped the smaller manufacturer, and that with

some minor modifications in set-up, it should be continued for at least 2 years

more.

I further feel that an unbiased investigation would show that a great many of

the smaller members of all industries feel just as I do. I have just returned from

a 4,000-mile trip covering the South and East, as far as the South Carolina State

line and New York City, and have had an opportunity of discussing this with a

great many of the smaller manufacturers in the territories that I have gone

through, and the sentiments that I express in this letter were expressed practically

universally throughout the territory I covered.

Thanking you for your consideration in this matter in advance, I am,

Yours very truly,

J. C. Matchett.

Harrt Butter & Co.,

Dorchester, Mass., April It, 19SS.

Senator Pat Harrison,

Senate Finance Committee,

Senate Office Building, Washington, D. C.

Dear Sir: We understand at the present time that you are debating on

whether or not the National Industrial Recovery Act is to be continued in its

present or modified form, or other bills may be enacted to take the place of the

National Industrial Recovery Act.

We are members of the Brass and Bronze Ingot Code and have found that

during the period that the National Industrial Recovery Act has been in force

that we are able to keep our plant in operation 5 days a week primarily because

of the doing away of unfair competition.

We are putting ourselves on record as favoring the continuation of the National

Industrial Recovery Act in its present form.

Yours very truly,

Harry Butter.

Triangle Ink & Color Co., Inc.,

Brooklyn, N. Y., April 12, 19S6."

Hon. Pat Harrison,

Senate Office Building, Washington, D. C.

My Dear Senator. As you undoubtedly know, the printing Ink industry of

which we are a part is a small industry with annual sales of approximately
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$30,000,000. Up to the present writing, the National Recovery Act has not

done this industry any great direct good beyond the fact that it has brought the

various manufacturing units in the business into closer accord, which beneficial

influences we feel would be lost should the National Recovery Act be scrapped

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:44 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

entirely.

With a more closely knit industry, we feel that we can eventually eliminate

some of the harmful trade practices and for this reason, we believe that some

sort of a National Industry Act, which would make it possible to keep our indus-

try together under governmental influence, should be passed by the Congress.

We are chiefly concerned with the fact that as our industry is constituted, it

might be possible for a small handful of men to upset the normal conditions of

this industry if the governmental influence is withdrawn.

We are therefore writing to urge your support for this class of legislation.

Yours very truly,

A. O. Eldridge.

National Code Authority for the Painting, Paperhanqinq, and Decorat-

ing Division of the Construction Industry, Inc.

Philadelphia, April IS, 19S5.

Hon. Pat Harrison,

Chairman Finance Committee, United States Senate,

Washington, D. C.

Sir: The National Code Authority for the Painting, Paperhanging, and

Decorating Division of the Construction Industry, Inc., representing more than

50,000 contractors throughout the United States, at its first annual meeting in

the Book-Cadillac Hotel, Detroit, Mich., April 0, 1935, unanimously adopted

the following resolution:

"Whereas the National Code Authority for the Painting, Paperhanging, and

Decorating Division of the Construction Industry, Inc., is the administrative

body for the code of fair competition for this, the largest group of subcontractors

in the great construction industry, on the rehabilitation of whioh full national

industrial recovery largely depends, and

"Whereas competitive conditions prior to the institution of the code of fair

competition for this industry had reached a condition of chaos through the

operations of unskilled, dishonest, unscrupulous contractors, and

"Whereas the above conditions menaced not alone the capital investments,

life savings, and means of livelihood of tens of thousands of reputable, established

painting, paperhanging, and decorating contractors, but actually menaced the

country's real wealth as represented in its homes and business properties, through

cheap, shoddy, unreliable workmanship and the substitution of worthless mate-

rials for good materials, and

"Whereas the first year of administration of this code of fair competition, in

the course of which administrative agencies and other bodies have been set up

in more than 350 American cities, has proved to our satisfaction that we have in

this code precisely that instrumentality by which the evils of our industry can be

eradicated, and

"Whereas continuation of this code of fair competition will permit the completion

of a task begun which has for its object the establishment of fair and honest

competitive conditions, proper wages, proper working hours and conditions and

the protection thereby of the American property owner; therefore be it

"Resolved, That the National Code Authority for the Painting, Paperhanging,

and Decorating Division of the Construction Industry, Inc., in annual meeting

assembled in Detroit, Mich._, this 9th day of April 1935, go on record as favoring

the continuation of the National Industrial Recovery Act, with such changes as

are necessary to clarify its intent, to make it more effective, and assure more

rigid enforcement, for a period of at least 2 years after June 15, 1935."

Very truly yours,

G. S. Stuart, Executive Secretary.

Chicago Tubing & Braiding Co.,

Maywood, III., April 4, 19SS.

Hon. Pat Harrison,

Senate Finance Committee,

Washington, D. C.

Dear Sir: You have heard much from many champions of the "little fellows"

about how National Recovery Act is depriving them of everything from their
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constitutional rights to their life blood. We are small manufacturers in a small

industry and differ with our champions whom we did not appoint.

Instead of sapping from us our lifeblood, National Recovery Act has given us

new good blood. Pre-National Recovery Act blood was bad-thin; labor felt it
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because employees were willing to work for little to stave off starvation; big buyers

profited by whipsawing one manufacturer against his competitors, and we poor

fools let themâ€”and down again went prices and wages. Profits had disappeared

long before.

Come National Recovery Act. Immediate result labor benefitedâ€”and still

does. Next raw-material cost advanced rapidly. Result no profits. Reason:

Our entire industry, unorganized, without precedent for concert of action, ob-

viously ignorant of National Recovery Act benefits, floundered.

There followed a period of education of what the entire industry could accom-

plish under National Recovery Actâ€”what we had to accomplish to live. Our

selling prices had to rise to balance our increased costs; they have risenâ€”most, not

enough.

Our education continued; confidence is growing. But if you take from us the

benefits of National Recovery Act labor will sufferâ€”all of us will suffer.

National Recovery Act probably has some faultsâ€”but today's trouble is not

National Recovery Act primarily. Today's trouble is those men, both large and

small, whose fear of one another so paralyzes their vision that they can do nothing

constructive for themselves nor for anyone else.

Solution: Educate them to the benefits of National Recovery Act and at the

same time assure them you will not tax away all their profits.

Very truly yours,

John F. P. Farrar, Vice President.

The United Retail Grocers & Delicatessen

Dealers Association, Inc.,

Brooklyn, N. Y., April 9, 1934.

Senate Finance Committee,

United States Senate.

Gentlemen: We, representative of the United Retail Grocers' and Delicatessen

Dealers Association, consisting of a membership of 725, do wholeheartedly sup-

port the National Recovery Act and approve of its continuation for another 2

years and urge your committee to approve its reenactment.

May we impress you now, that the discontinuance of the protection of the code

at this time would result in a chaotic condition, unparalleled in the history of

our industry.

This code has been a protection to the small business man and has helped him

in his business.

John<F. Behrmann, Secretary.

The Champion Fibre Co.,

Canton, N. C, March S7, 1935.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

Washington, D. C.

My Dear Mr. Harrison: We are greatly interested in the pending legislation

affecting the continuation of the National Recovery Act. Our experience under

the operation of the act in the past 2 years has indicated definitely that it has

resulted in increased employment, both in numbers and in wages, and, through

the provisions for minimum wages and for prevention of unfair practices, has

accomplished a stabilization that has made possible progress which could not

otherwise have been achieved.

It has prevented chaotic conditions in industry and trade which would have

been harmful to all elements of community life.

Confidence has not yet been restored; and without some such artificial means

of exercising control, cutthroat competition, uncertainty, and unemployment

would inevitably follow.

Our observations have indicated that small units have been protected to an

extent even greater than the benefits obtained by the larger units. This ia

certainly true in the pulp and paper industry and I am sure it is also true of many

others.
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I am firmly of the opinion that an extension of National Recovery Act is urgently

demanded if the best interests of our Nation are to be served.

Yours very truly,

Reuben B. Robertson, President.

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:44 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Codified Industries and Trades of Texas,

Houston, Tex., March S8, 19S5.

Senator Pat Harrison,

Chairman Senate Finance Committee, Washington, D. C.

Dear Senator Harrison: At a meeting March 25, 1935, held under the

auspices of Codified Industries and Trades of Texas, a large group of representa-

tive business men of this city were present and a resolution was passed, unani-

mously, endorsing National Recovery Administration in principle and to peti-

tion our representatives in Congress and the Senate to use their best influence

to get an extension of the National Industrial Recovery Act or the enactment

of a similar bill.

I am further directed to advise you that our organization thinks that the

Government should undertake a vigorous advertising campaign on the "blue

eagle."

We shall appreciate an expression from you as to the probable date of passage

of the new National Industrial Recovery Act, as business interests here are

rather confused.

Very sincerely yours,

Capt. H. Dick Golding,

Secretary-Treasurer.

P. S.â€”I am attaching newspaper account of our meeting as well as copy of

letters urging continuance of the National Industrial Recovery Act by the labor

group of this city. Any comments will be appreciated.

Revere Copper and Brass, Inc.,

New York, April 6, 19S5.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

Senate Office Building, Washington, D. C.

Dear Sir: We hear considerable comment and see varied opinions in the press

concerning the continuance of National Industrial Recovery Act after June 16,

1935. No two commentators apparently have exactly the same opinion concerning

the provisions which may remain in effect after that date. It is usual when an

existing law or policy becomes controversial, that the opposition makes itself

heard to a greater extent than the supporters.

Under the circumstances, it is believed that you will welcome and will desire to

give consideration to the viewpoint of a member of industry. In the final

analysis, the success or failure of the National Recovery Administration depends

upon the support and cooperation of industry, labor, and government.

As a member of the Copper and Brass Mill products industry, we have co-

operated under a code which has been eminently successful in achieving the results

contemplated by the passage of the National Industrial Recovery Act. Average

wage rates have been increased by 30 percent while hours have been decreased,

with the result that hundreds of men have been put back to work and our pay

rolls increased by 75 percent.

All of this has been made possible by improvement in competitive conditions

brought about by the fair trade practice provisions of the code. These provisions

have not increased the burden on consumers but have merely tended to support

price structures in a market so highly competitive that cut-throat competition

would necessarily have resulted without them. We have had no labor troubles.

To sum up, we believe that industry should be allowed to govern itself after

June 16, 1935, under substantially the same conditions as under the present

National Industrial Recovery Act. To continue the labor provisions alone will

not be sufficient. If industry is to be controlled as far as hours, wages, and rela-

tions with employees are concerned, it should be permitted to retain fair trade

practice provisions that have made possible compliance with these labor pro-

visions.

Yours very truly,

C. D. Dallas, President.
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National Skirt Manufacturers Association, Inc.,

New York, N. Y., April 8, 19S5.

Hod. Pat Harrison,

Chairman Senate Finance Committee,
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Washington, D. C.

Mt Dear Senator: Enclosed you will find a certified copy of a resolution

unanimously adopted at a meeting, on April 6, 1935, by the National Skirt Man-

ufacturers Association, supporting President Roosevelt's industrial recovery

policy and favoring the proposed extension of the National Industrial Recovery

Act.

The resolution has been forwarded to all the members of the Senate Finance

Committee. Our industry wishes to express its hearty endorsement of your con-

structive work and to assure you of its willingness to cooperate.

Very truly yours,

H. J. Per a hi a, President.

National Skirt Manufacturers Association,

New York City, April 6, 1935.

Whereas the National Skirt Manufacturers Association, in meeting assembled

are in favor of a continuation of the National Industrial Recovery Act with modi-

fications tending toward greater flexibility in industrial self-government and in

administration and

Whereas the association is unanimous in its support of the President of the

United States in his recovery policy, and

Whereas the Code of Fair Competition for the skirt manufacturing industry

has raised standards in labor relations and in business conduct, which, without

reenactment would be destroyed: therefore be it

Resolved, That the members of the National Skirt Manufacturers Association are

unanimously in favor of the proposed extension of the National Industrial Recov-

ery Act and

Bo itjurther resolved, That copies of this resolution be forwarded to the members

of the Senate Finance Committee.

Certified as correct.

Mack Sefler, Secretary.

The Hinde & Dauch Paper Co.,

Sandusky, Ohio., April 5, 19S5.

Hon. Robert J. Bulkley,

United States Senator, Washington, D. C.

Mr Dear Senator: On March 2.3. I sent you a telegram like the enclosed.

The Washington correspondent of the Sandusky Star Journal forwarded the

information, which they published locally.

I am so sincerely interested in the continuation of the National Recovery Act,

and I understand that any telegrams or letters, when turned over to the Senate

Finance Committee, secure proper recognition, and further, that requests are

made that they be published in the Congressional Record. If my information

is correct and you concur, will you please follow the above suggestion.

Your acknowledgement of my telegram, under date of March 26, stating that

you will give the legislation your careful attention when it is reached, is much

appreciated.

Sincerely yours,

Sidney Frohman, President.

Sandusky, Ohio, March 25, 19S5.

Hon. Robert J. Bulkley,

United States Senate, Washington, D. C.

Any scrapping of the National Recovery Administration or cancelation of

code for the container and paper board industries would, in our opinion, seriously

endanger the entire structure, breaking down in turn the wage and hour opera-

tion in spite of any law to the contrary. In behalf of 2,400 wage earners and

department heads of this company who have benefited in increased earnings

from the National Recovery Act please vigorously protest any withdrawal and

urge continuance of codes for another 2 years.

The Hinde & Dauch Paper Co.,

Sidney Frohman, President.
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HINDE * DAUCH PAPER CO. ASKS N. K. A. CODE CONTINUANCE FOR 2 MORE TEARS

Washingtonâ€”Continuance of the National Recovery Act for another 2 years

was urged by Sidney Frohman, president of the Hinde & Dauch Paper Co. in

a telegram received today by Senator Robert J. Bulkley.
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The Senate Finance Committee is now holding hearings on the legislation

sponsored by President Roosevelt to extend the National Recovery Act for a

2-year period starting next June. Upon completion of the hearings, the Senate

will consider the measure.

Frohman's telegram reads as follows:

"Any scrapping of the National Recovery Act or cancelation of the Code

for the Container and Paperboard Industries would in our opinion seriously

endanger the entire structure breaking down in turn the wage and hour operation

in spite of any law to the contrary.

"In behalf of 2,400 wage earners and department heads of this company who

have benefited in increased earnings from the National Recovery Act, please

vigorously protest any withdrawal and urge continuance of codes for another

2 years.""

United States Senate, Washington, D. C.

Dear Sir: From information we are receiving, there appears to be a tendency

toward elimination of the National Recovery Act, with the possible substitution

of a law regulating wages and hours but without recognition of any right on the

part of industry to regulate competition in any degree.

We are writing to urge you to oppose any legislation to discontinue the National

Recovery Act at this time, as we feel, unquestionably, that should the code in

the paperboard industry be discontinued, the result would be a return to the

chaotic condition which existed in this industry for a period of several years

preceding the National Recovery Act.

The industry, as a result of this legislation, has been placed on a fairly sound

basis and, as a result, is employing a large percentage of additional men at higher

wages than existed for years, notwithstanding the fact that there has been no

great increase in the amount of output.

In behalf of the 800 wage earners and department heads of this company who

have benefited greatly in increased earnings, as a result of the National Recovery

Act, we ask that you vigorously protest any attempt to discontinue the code for

another 2 years.

We hope that we may have your support in this matter.

Hon. Pat Harrison,

Senate Finance Committee, Washington, D. C.

Dear Sir: Knowing that your honorable committee is considering the matter

of recommending to Congress the advisability of continuing the National Recov-

ery Act, we wish to say that we heartily approve of continuing the desirable

features of the National Recovery Act. There is no question but that the

establishment of fair-trade practices has corrected many of the abuses that

business has been subjected to, and we hope that this feature of the National

Recovery Act will be continued.

As for ourselves, we are a small manufacturing concern making a specialized

product and located in a moderately small community. Most of our employees

are men of long training in our particular line, and they were receiving as much

or more than the minimum wages specified when the National Recovery Act

was enacted.

We have operated at a loss for 3 years but now have increased business in pros-

pect, and our problem is our inability to operate our plant more than 35 hours

(Sandusky Star Journal, Mar. 29, 1935)

Central Fibre Products Co.,

Paper Mill Division,

Quincy, III., April 3, 19SS.

Very truly yours,

J. G. McFarland.

Elgin, III., March S6, 1936.

Elgin Sweeper Co.,
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per week because we are unable, in this community, to secure qualified men to

duplicate our present force and thus permit the operation of our factory equip-

ment to its regular capacity at this time of the year when the demand for our

product is at its peak.
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Our inability to satisfy this demand not only means the loss of business, but

creates a restricted earning capacity which is unsatisfactory to our employees,

especially at this time when business is available.

We sincerely trust that your honorable committee will decide upon a recom-

mendation to Congress that will provide for retention of the useful and helpful

features of the National Recovery Act and for the elimination of those features

which handicap production to meet increasing demands.

Respectfully,

D. M. Todd, President.

George Brunssen Co., Inc.,

New York, N. Y., March 27, 19S6.

Senate Finance Committee,

Washington, D. C.

Gentlemen: We take this occasion to register our protest against the threat-

ened scrapping of the National Recovery Act.

Our factory gives employment to 37 individuals. We have always paid union

wages for union hours. For some time previous to the founding of the National

Recovery Administration a terrible condition arose in the industry. Unemployed

workers established themselves as manufacturers in their own homes, and with

no regard for working hours, living conditions, or business ethics, took whatever

price they could get for their merchandise. Needless to say, avaricious buyers

made this condition considerably worse in their efforts to continually drive better

bargains.

The National Recovery Act has relieved this condition: It has stipulated a

minimum wage and established livable working hours. It has prohibited the

selling of merchandise below cost of production. By limiting working hours it

has necessitated the hiring of additional labor.

We dread a return to pre-National Recovery Act conditions. At this time we

feel it would be more proper to have the National Recovery Act strengthened

and improved: To give it the proper "teeth" for enforcement purposes.

Please consider the foregoing: There must be thousands of other business

organizations who feel exactly as we do. Please bear in mind that outcries

against the National Recovery Act generally come from those who are reluctant

to pay a living wage and who want to extract intolerable working hours from their

help. The recent cases which were brought into court will fear witness to that

statement.

Respectfully yours,

Herman Jclich, Treasurer.

Textile Fabrics Association,

New York City, March 27, 19S6.

Hon. Pat Harrison,

Chairman Senate Finance Committee,

Washington, D. C.

Dear Senator Harrison: Our association is composed of over 150 integrated

producers and converters of cotton piece goods. In line with many other indus-

tries in the country, our industry has been operating under a code of fair com-

petition approved by the National Recovery Administration and which code is

known as Supplementary Code No. 1 to the Cotton Textile Industry Code.

Our code contains only fair trade practice rules as the industry is governed

under the hours and general labor provisions of the Cotton Textile Industrv Code.

Our board of directors believe that you and the members of your Finance

Committee should know that the members of our industry are very well satisfied

with the operation of the trade-practice provisions as carried in our code and

believe that through the operation of these rules many unfair methods of com-

petition have been eliminated. We wisli to make it plain that our code trade-

practice rules do not include any price-fixing arrangements or other features

tending toward monopolistic control. Our rules cover such trade matters as

deliveries, terms of sale, fabric demonstrations, etc. In fact, the rules are very
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similar to those approved by the Federal Trade Commission under their Trade

Practice Conference Division.

We therefore wish to record ourselves as favorable to the extension of the

National Recovery Act as requested by President Roosevelt. In fact, we believe

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:44 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

that if such extension be not granted by Congress, an extremely chaotic and

disastrous situation will result.

Very truly yours,

W. V. Pickbtt, President.

Code Authority Wholesaling ok Distributing Tradk,

New Yorkt March S7, 1936.

Senate Finance Committee,

Washington, D. CL

Gentlemen: By authority of a resolution passed by the Code Authority for

the Wholesale Trade, at its last regular meeting, I am instructed to transmit the

following:

"It is the sense of the Code Authority for the Wholesale Trade that the aban-

donment of the codes in the distribution trades would be calamitous at this

time; that widespread criticism now being aimed at National Recovery Act is

definitely resulting in demoralization and injury to business as a whole; that

prompt action should be taken by Congress to determine the future of National

Recovery Act, as the confusion and uncertainty which now exists have already

caused a cessation of operations in many lines of trade and, to a noticeable degree,

are slowing down business operations generally."

The above is respectfully submitted with the very earnest request that your

Influence be exerted to the end that the present confusion may be promptly

terminated.

Very truly yours,

F. Garrison, Chairman.

Klein, Frankfeldt & Abnoff, Inc.,

New York, March 27, 19S6.

Senate Finance Committee,

Washington, D. C.

Gentlemen: We are taking this opportunity to write to let you know that

we do not want the National Recovery Act scrapped for the simple reason that

the National Recovery Act has helped our industry in the following ways:

1. It has equalised the working hours of all employees within our industry.

2. It has established a minimum wage.

3. It has established certain terms for all the manufacturers.

All this has benefited our industry as it helped decrease the terrible cutthroat

competition in our line. Should the National Recovery Act be scrapped, it will

kill our business. There will be no bottom, to which our prices will drop. They

will be cut to the bone and will be sold for less than cost. The National Recovery

Actprevents all this.

We are employing41 people and we believe that the National Recovery Act

has helped us all. We do not want you to scrap the National Recovery Act.

Yours very truly,

Klein, Frankfeldt & Arnoff, Inc.

The Methodist Book Concern,

Cincinnati, Ohio, March 26, 1936.

Hon. Pat Harrison,

Chairman National Recovery Act Investigations Committee,

Senate Office Building, Washington, D. C.

Honorable Sir: We strongly urge your support in advocating the continuance

of the National Recovery Act and Code of Fair Competition for the Relief

Printing Industry, without fundamental changes.

Governmental agencies should enforce code regulations without distinction

between labor and fair-practice provisions. Hour and wage regulations should

continue. Selling below cost should be especially prohibited.
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Much advancement has been made toward stabilization, and to return to thfr

old practices would be most unwise.

We thank you for your support.

Very truly yours,
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W. E. Garrison.

Lewis & Aylesbury,

Log Angeles Calif., April Iff, 1935.

Hon. Pat Harrison,

Chairman Committee on Finance,

United States Senate, Washington, D. C.

Dear Sir: We respectfully submit to you our wish that the National Recovery

Act be continued. Also that in an extension of this act that the interests and

welfare of all small and independent business firms be protected by adequate

provisions which will eliminate unfair price discriminations in favor of the large

corporations or combinations of large companies. And in this connection we

refer particularly to the payment of brokerages or commissions to trade buyers

as outlined in the testimony of Mr. Paul Fishback before your committee on

April 4, which testimony we have read carefully and sincerely believe is a true

statement as to the unfairness of such a practice.

Yours very truly,

E. T. Aylesbury.

Bowers Envelope & Lithograph Co.,

Indianapolis, Ind., March 29, 1986.

Mr. Pat Harrison,

Senate Office Building, Washington, D. C.

Dear Mr. Harrison: Recently the officials of this company have had brought

to their attention the fact that there is a very strong lobby in Washington against

the National Recovery Act and that there is a possibility that these folks will be

of considerable influence in seeing to it that the National Recovery Act is dis-

continued.

We wish to protest against any change whatsoever in the present National

Recovery Act and would like to see it continued for another 2 years. Before the

National Recovery Act came in, the envelope industry was in terrible condition

with no one making even a decent wage, and competition was so keen that it was

very ruinous and practically everyone in the industry was on the verge of bank-

ruptcy. With the interest of the National Recovery Act the industry was put

back on its feet, more people were employed and at a good wage. It would be a

calamity for our industry if the National Recovery Act were discontinued.

We urgently request that when this subject comes up for discussion you stand

by the National Recovery Act and do everything in your power to see that it is

continued in the same form as it stands at the present time.

Very truly yours,

Clyde A. Bowers, President.

Alexander Thomson, Inc.,

Cambridge, Mass., April 11, 1936.

Senator Pat Harrison,

Senate Office Building, Washington, D. C.

Dear Sir: We are informed that the above bill extending the life of the

National Recovery Act is now pending in the Congress of the United States.

As a small business concern we would advise that previous to the passage of

the National Recovery Act we were about ready to close our business for an

indefinite period. Through the National Recovery Act this has been post-

poned for the present, and we strongly urge that the bill extending this recovery

act be passed immediately.

Very truly yours,

T. L. Devine.

119782â€”35â€”it (! 08
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R. H. Todd Lumber, Co.,

Ocala, Fla., March SO, 1986.

Hon. Duncan U. Fletcher,

Senate Office Building, Washington, D. C.
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Dear Senator Fletcher: Please pardon me for worrying you, but I do want

to urge you to support legislation for the continuation of the principles of the

National Industrial Recovery Act.

I The operation of the National Industrial Recovery Act has been a great benefit

to the retail lumber industry and its employees and we want to see it continued.

I trust you will lend your assistance to its continuation, adding to whatever

new legislation there may be enacted a plan of enforcement that will be effective,

as the only weakness there has been in the act is the lack of proper enforcement.

Hoping for your efforts in this work, I remain,

Sincerely,

Rush H. Todd.

The Following Are Opposed to the Extension of the National

Industrial Recovery Act

SlLVERDALE LIMESTONE Co.,

Wichita, Kant., April 15, 1935.

Hon. Pat Harrison,

Senate Office Building, Washington, D. C.

Dear Senator: We have been requested by our code authorities to write our

Senators and Congressmen as to our opinion on the extension of the National

Recovery Act.

National Recovery Administration has had a retarding influence on the buyer

and because he justly feels that industry is organized against him, he must be sure

he is buying in an open market or he will retard buying rather than increase it.

The increase of operating cost to the average small industry such as ours is just

another burden, in times when we have difficulties in keeping the wheels turning.

We are operating under two codesâ€”the Retail Monument Industry Code and

the Limestone Industry Code.

In the limestone industry our assessment for code administration alone is over

5 percent of our gross sale price, being 2 cents per foot on rough quarried blocks,

which sell for 35 cents per cubic foot on sawed slabs, which is the bulk of our

business. The assessment is also 2 cents per cubic foot and the selling price is

77 cents. These extra taxes added to other increased costs on the slow market

for our product are a burden and not a help. Bid filing in the cut-stone industry

is slowing up the consummation of sales and retarding fair competition because

the small bidder cannot afford to hire the services of expert estimators who cannot

be obtained at a moment's notice to fill out all the technical blanks so that he may

file his bid with the code authority a certain number of hours before the letting

date, etc.

The extra cost of approved forms, summary sheets, stationery, time involved

in filing, and computing needless information which must be sent to code author-

ities, and the threatening attitude of needless phrases and phases of law, hundreds

of pages of reading matter of a voluminous, tiresome, and irritating nature,

instilling fear and contempt for the industry in which he is engaged, all keep the

small man so busy that he has little time left to work at producing or otherwise

using his spent energy in the regular channels of his trade.

If business needs a child labor law and minimum wage law, such a law can be

had without discouraging and disrupting the initiative of the individual who

tries to maintain a small business and who cannot lift himself by his boot straps.

Thousands of small industries have used their surpluses and have wisely cut down

their overhead to weather the depression, and if the heavy toll and added expense,

disruption of concentrated effort and distraction from undivided attention to

producing and sales is further aggravated by the burden of the National Recovery

Act, small business will fade out of the picture, and the public will pay the price

to large corporations and great combinations who by the twisted intent of the

National Recovery Act to their own use will shortly throttle the last breath out

of small industry. If recovery is to come through business, the small business

man should be aided the same as the large one.

Thousands of small industries have depleted their stocks, and under the present

set-up of higher expenses and greater costs, cannot employ more people and pay

higher wageÂ« until the actual upturn of business warrants such expenditure.
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Our present experience leads us to believe that business will never govern

'itself to the best interests of all concerned, and that the worth while phases of

the National Recovery Act such as the elimination of child labor, hours of labor,

:and minimum wage should be directed and enforced by the Government.

â–
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We hope that if the National Recovery Act is extended it will not be the

cumbersome unenforceable law that it is at the present time.

Yours very truly,

Wm. Quising.

J. H. McAden, Inc.,

Charlotte, N. C, March 22, 1935.

Senator Pat Harrison,

Senate Office Building, Washington, N. C.

Dear Sir: We are writing to ask that you allow the National Recovery Act

"to die in June and do not renew it or extend it in any way whatever. We believe

â–

that it is illegal and unconstitutional and should be repealed at once. As it is

-almost at an end, we think it would be proper just to let it expire in June.

After experience with it we do not consider it is at all necessary, and we do not

think it has accomplished nearly as much good as it has evil and do not believe

in the future that it can be of any substantial benefit to the country. In fact

we think it is holding back the country and helping keep it in the depression.

We are opposed to this act and believe that the average people who operate under

it are decidedly opposed to it. We consider it an un-American form of control

which is violative of States' rights and fundamental American principles and ask

(that you do not extend it or continue it in any form or manner whatsoever.

We do not believe that any possible ill effects which may result from its expira-

tion in June will be anything like equal to the detriments, dangers, and damages

which will be inflicted on the country by its continuance. We have no patience

whatever with the view that it will be disruptive of business not to continue it.

This letter is written to all members of the Senate Finance Committee in

response to a communication received this morning from our code authority sug-

gesting we get in touch with you regarding it. Instead of writing you to con-

tinue it in whole or in part, as they suggest, we write you to discontinue it fully

and completely.

Yours very truly,

J. H. McAden.

Hauck Manufacturing Co.,

Brooklyn, N. Y., March 23, 1935.

Senate Finance Committee,

Senate Office Building, Washington, D. C.

Gentlemen: On March 19, Mr. W. J. Parker, who is retained as manager of

the Code Authority of the Industrial Oil Burning Equipment Manufacturing

Industry, circularized the members of the industry and of its code on the code

authority's letterheads, in effect advocating the continuance of the National

Recovery Act, and urging members of the industry to communicate with your

committee.

The writer is a member of the code authority of the industry, and wishes to

advise you (and by means of a copy of this also Mr. Parker) that the use of the

â€¢code authority's letterhead was unauthorized. Further, it may interest your

committee to know that not one member of the code authority feels that the

National Recovery Act should be continued.

Speaking for this business alone, we have found that the National Recovery

Act has been an expense, an annoyance, and a handicap, and we trust that its

extension will not be authorized by Congress.

In referring to the expense and annoyance, we also have in mind that the slight

increase in our business, whether or not due to the National Recovery Act, has

not resulted in any material benefit to this company on account of the fact that

our costs have risen, whereas our sales prices must of necessity remain where

they were.

Yours very truly.

H. T. Gerdes, President.
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TlCKNOR BATTERY MANUFACTURING Co.,

Jacksonville, Fla., March 22, 1935.

Senate Finance Committee,

Washington, D. C.
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Our Dear Sirs: We say scrap it in big letters. 'Tis the big fellows eating up

the little ones and nothing else. Especially in our line. Thirty-six small battery

plants in Florida will have to quit. For Heaven's sake, let us alone. We can-

live and do honest work if let alone.

Land of liberty, of thee I singâ€”or not.

Yours truly,

A. R. TlCKNOR.

[Enclosure to above letter of Mar. 22, 1936]

National Code Authority,

Electric Storage and Wet Primary Battery Industry,

New York, N. Y., March 21, 1935.

Bulletin No. 23â€”To the Entire Industry

extension or the national recovery act

There is a very grave danger that the National Industrial Recovery Act may

be scrapped or at least robbed of essential details unless pressure is immediately

brought to bear upon unsympathetic Senators and Congressmen.

According to reports reaching us, the Senate Finance Committee is apparently

opposed to National Recovery Act as a general proposition and is particularly

hostile to the trade practice provisions now contained in codes.

This hostility extends through the Senate, and among the members of Congress,

and the cause of this opposition is the large number of letters which Senators and

Congressmen have received, complaining of the effect of National Recovery Act in

general and against the trade practice provisions of certain codes in particular.

Unless there is registered in Congress, and particularly with the members of

the Senate Finance Committee within the next few days an industry sentiment

favorable to National Recovery Act, then the report of the Senate Finance Com-

mittee is certain to be in opposition to any continuation of trade-practice rules in

codes.

Labor provisions will be retained either in codes or through new special legis-

lation, but all rules of fair competition will be scrapped unless there is positive

evidence from industry that the retention of these rules is vitally necessary.

I do not know what your attitude is toward our code. I do know that all of our

fair-trade-practice rules have not worked as well as we might have wished, but on

the whole they have been beneficial, and it would seem a shame to go back to

unrestrained competition.

Some of the more obvious benefits thus far derived from our code are:

1. The definite 90-day guarantee with the fixed adjustment periods for batteries

of different capacities in the different groups.

2. The uniform terms of payment.

3. Stricter observance of proper branding.

4. Less unfair competition through the misuse of seconds and discontinued

lines.

5. Better control of the rebuilt-battery situation.

6. Less consignment, less misrepresentation in advertising, and less selling

below cost.

Now, if you want to retain the trade-practice provisions of your code, I urge

you to write to the members of the Senate Finance Committee, and to the two

Senators from your State.

Tell them in your own way as a citizen and as an individual business man:

1. Why you consider the National Industrial Recovery Act necessary.

2. What the National Recovery Act and the code has accomplished for you.

3. What the effect will be on your business if the act is permitted to expire.

4. What you hope or expect your code to accomplish in the future.

We all know that you can't pull a rabbit out of a hat, and that nothing is

perfect, but since June of 1933, as a result of the National Industrial Recovery

Act, we can point to some very definite accomplishments.

1. Over 3 million people reemployed.

2. Purchasing power increased by about 3 billion dollars.
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3. Hours of labor decreased.

4. Child labor abolished.

5. Considerable cutthroat competition eliminated through the fair-trade-

practice provisions of codes.
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(The members of the Senate Finance Committee herein referred to are listed

below, and all may be addressed in care of the Senate Office Building, Washington,

D. C.)

I think the majority in our industry feel that the act as a whole has been

beneficial. If you honestly feel that National Recovery Act has been helpful, let

me urge you to write and express your views unless you want to see an industrial

upheaval and a return to perhaps even worse business conditions than we expe-

rienced early in 1933.

SENATE FINANCE COMMITTEE

Pat Harrison, William H. King, Walter F. George, David I. Walsh, Alben W.

Barkley, Tom Connally, Thomas P. Gore, Edward P. Costigan, Josiah W. Bailey,

Bennett Champ Clark, William Gibbs McAdoo, Harry Flood Byrd. Augustine

Lonergan, James Couzens, Henry W. Keyes, Robert M. La Follette, Jr., Jesse H.

Metcalf, Daniel O. Hastings.

Yours very truly,

Frank E. Connoh,

Secretary, Code Authority.

[Enclosure to above letter of Mar. 22]

ORDER NO. 40-22, NATIONAL RECOVERY ADMINISTRATION, INTERPRETATION

Name of code: Electric Storage and Wet Primary Battery Industry Approved

Code No. 40.

Applicant: The Boston Regional Office.

Facts: Schedule II, section 2 of the code provides as follows:

Guarantees an adjustment policy: Every storage battery shall be covered

by the following standard guarantee, and no battery shall be covered by an

adjustment policy for periods longer than are provided for in the following stand-

ard adjustment policy.

Standard guarantee: The manufacturer agrees to repair or replace at his

option, for the original user, f. o. b. factory, or at any authorized service station,

without charge, except transportation, any battery of his manufacture which

fails to give satisfactory service within a period of 90 days from date of sale to

the original user.

Standard adjustment policy: The manufacturer further agrees, after expiration

of the 90 days' guarantee period, to replace with a new battery on a prorata basis

for the original user, any battery which fails in normal service.

A manufacturer contends that the guarantee period of 90 days is a minimum

period and a contrary opinion is expressed that same is a maximum period.

Question: Is the 90-day guarantee period provided in schedule II, section 2, a

minimum or a maximum period, or both?

Interpretation: The 90-day period is the maximum period for which free repairs

or replacements may be made and the minimum period, prior to the expiration

of which no prorata adjustments may be made.

National Industrial Recovery Board,

By Barton W. Murray,

Division administrator, division Â£.

February 21, 1935.

Approval recommended: B. T. Romney, code legal adviser; Dexter A. Tutein,

deputy administrator, division 2. Found not inconsistent with established

policy; E. M. Jeffrey, chief review division.

Verenes Ice Co.,

Aiken, S. C, April 18, 19S5.

Hon. Pat Harrison,

United States Senate, Washington, D. C.

Dear Mr. Harrison: We beg to confirm our telegram of even date, wherein

we voiced our opposition to the Ice Code now in affect. In so doing we were

prompted by a lengthy telegram addressed to the various ice manufacturers, in
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this State by Kline E. Harris, who, we understand, is secretary of some ice-

manufacturers' organization.

In this telegram are quoted excerpts of another message received by him from-

Leslie C. Smith, secretary of the National Association of Ice Industries, in which-
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the situation is termed as "critical." We are urged, as each manufacturer is-

urged, we suppose, to communicate with our Representatives in Congress, urging

them to support the present code. In our telegram we advocated the opposite-

course.

As is true of many codes and many industries, the small operators are not

represented in the various codes, nor have they really had a part in the formation

of these codes, while the larger operators also see to it that they are amply repre-

sented. For instance, it is natural to suppose that the Great Atlantic & Pacific

Tea Co. would have a representative in Washington in the interest of the

Grocers' Code, whereas the hundreds of thousands of small independent grocers-

would find it difficult, if not impossible, to send representatives. With particular

reference to the ice industry, we wish to reiterate that adherence to the code

placed us in the red last year for the first time, a heavy loss resulting from the

limitations placed on us and our operation.

We know many instances where an ice manufacturer is permitted to give poor

service, charge unreasonable prices, and sell filthy ice. Since the code gives them

a monopoly the ice-consuming public have no alternative, while if matters were-

left to develop by natural economic laws, it goes without saying that the prices-

would be more reasonable, the service more courteous, and the negligent manu-

facturers would take the trouble to wash their ice cans. With reference to our

particular case, we have been excluded from the major part of Horse Creek Valley,

in our own county and State, in favor of Georgia manufacturers, who had been

recognizing this territory as rightfully belonging to Aiken and had relinquished

for a quarter of a century.

This matter is of vital importance to us and we are voicing, we believe, the-

sentiments of a vast majority of small operators in respectfully urging that you

ignore petitions for the perpetuation of this code and the attendant limitations on.

private initiative.

Yours very truly,

Verenes Ice Co.,

E. A. Gregory.

York Ice Machinery Corporation,

Philadelphia, Pa., March 18, 19S5.

Hon. A. Harry Moore,

United Slates Senator from New Jersey,

Washington, D. C.

Dear Senator. I understand that the administration is now considering-

extending the life of the codes with view to making them more or less permanent.

With this understanding in mind, I enclose herewith a copy of the Ice Industry

Code and draw your attention to article XI. You will see by this, coupled with:

the fact that this particular code administration is in the hands of established'

ice manufacturers, whose first interest is to limit competition, that establish-

ment of new plants has become almost an impossibility and that therefore all of

us who have all our interests tied up in the manufacture of ice-making machinery

have been seriously affected.

Further, many hundreds of mechanics engaged in such manufacturing and who-

heretofore were always able to make a good living have been forced to look to-

other lines, already overcrowded, to find employment with the result that many

of these worthy men have been forced to accept relief.

So long as the code was considered a temporary expedient, we were perfectly

willing to work with the administration, even though we realized that it cost us

fully 80 percent of our business in this line. However, we are not in favor of

the extension of the code with article XI as it now stands. We see no reason

why we should stand idle while our business interests are being sacrificed to this

extent.

This article XI is so radical as to absolutely out-Hitler Hitler. The permanent

limiting of legitimate business enterprise is so contrary to American ideals as to-

be offensive to all who still think that we can get along without accepting socialism

as a theory of government and follow it out in practice.
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I write you this letter so that you will see the ice-machinery manufacturers' side

of this question and will therefore use all your efforts in getting article XI of this

code eliminated.

Respectfully yours,
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Fbbd. W. Mayer.

The National Survey,

Chester, Vt., April 1, 1986.

The Chaikman Committee on Finance,

United States Senate, Washington, D. C.

Dear Sir: We understand that your committee is investigating the operations

and results of the National Industrial Recovery Act. This organization operates

over 14 Eastern States and has very numerous contacts through its salesmen with

businesses both small and large, but particularly small businesses throughout the

East and New England. From the nature of our work and the extensiveness of

our contacts we of course get a very much better picture of conditions than that

accorded the business man with a local business or with a business dealing in large

units or in a business selling to one class, as we sell to all classes.

A year ago we found very little support for the National Industrial Recovery ,

Act and a great deal of condemnation. At the present time we find no support at

all and unanimous condemnation of its operations as a serious detriment to busi-

ness and to recovery.

Furthermore, we find everywhere that the codes are circumvented, disregarded,

and "bootlegged." The dire results of this organization have been so forcefully

brought home to us through numerous contacts and the harm done is manifested

in such a multitude of ways that any enumeration would be hopeless from the

start. It is our earnest hope that this organization will be totally and completely

done away with as not only a wasteful and unnecessary Government expense, but

an exceedingly harmful interference with normal business recovery.

Very truly yours,

Lawton V. Crocker, President.

Barnard & Leas Manufacturing Co.,

Moline, III, March 2S, 19SS.

Senator Pat Harrison,

Chairman Senate Finance Committee,

Senate Office Building, Washington, D. C.

Dear Sir: We read the various reports from many angles with reference to-

the future of the National Recovery Act.

We have been conforming to this act as best we can, having an association

and code.

During the past year, that is, 1934, we spent several hundred dollars supporting

this proposition. The benefits we have received consist of a material reduction

in volume of business with an added expense.

The trade which we serve, that is, the flour milling industry, and a large por-

tion of the units are at the present time almost forced out of existence and oper-

ation by endeavoring or being brought under a code.

We refer to the smaller units, which are forced out of business by a few of

the larger combinations, and if the existing conditions are continued it simply

means the closing of thousands of small flour mill plants throughout the country,

throwing out many thousands of workmen and of course means our closing up.

Due to these conditions, our business so far in 1935 is below the latter part of

1933 or the forepart of 1934.

It will be obvious to you that in view of these conditions and the fact that

we would all like to have a chance to exist, we would be very glad indeed to see-

the National Recovery Act pass out in a natural and quiet going June 16, 1935,

as we feel it would be quite an advantage to us and to all of the small industries

throughout the country.

On the other hand, if it continues in anything like its present form, it will

mean a large increase on the relief rolls and a monopoly confining the volume of

business to the large concerns in mass production.

We simply mention these things, hoping that through your influence some

condition may be brought about in this act that will give everybody an equal

show.

Yours very truly,

W. S. Brashear, President.
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B. & O. Battery Manufacturing Co.,

Huntington, W. Va., April 4, 1936.

Senate Finance Committee,

Senate Office Building, Washington, D. C.
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Gentlemen: I am writing you this letter in regard to the National Recovery

Act as it applies to my particular bustneBs. This letter may be a little long,

but if you have the interest of the small industries at heart you will read it.

About 13 years ago I started a small battery factory in this city. At that time

batteries were only sold through battery dealers; tires through tire dealers. Since

that time tire dealers have taken on batteries and battery dealers have taken on

tires. This partly eliminated some of the sale of my product here. Later tire

.manufacturers took on a line of batteries and told their dealers, "If you sell our

tires you got to sell our batteries." And automobile manufacturers took on a

line of batteries and told their dealers, "If you sell our cars, you have got to sell

our batteries." This again eliminated part of our sales. Later the chain stores

came into the city with what we thought then were cutthroat prices and this

again eliminated part of our sales. Then gasoline companies took on batteries

and told their dealers, "Ii you sell our gasoline you have to sell our bat-

teries." This eliminated still more of our sales. This all leads up to chain-store

merchandising.

We were able to compete with all this and still stay in business and pay our

employees a living wage. Due to the fact that our factory is small our product

is made almost entirely with hand labor. We had to compete with a machine-

made product and yet we were able to hold our own and still pay our employees

satisfactory wages. Then the darn National Recovery Act came along and

told us that we were expected to shorten the hours of labor and employ more help

and pay more wages per hour. And in doing so we were told that we would be

able to get more money for our product and service, to compensate us for doing

so. Having the interest of our country at heart we gladly complied with all this.

Then the code authority started to send reports to fill out and in order to com-

ply with all these reports Y was compelled to hire extra office help to do so. Then

the Government through the code began to tell us how to manufacture our product,

and in order to do this I was compelled to invest several hundred dollars in new

equipment which was quite a sacrifice on our part, due to the fact that we are

small in the industry. Since the code has been put into effect, in place of being

able to get more for our products we have been compelled in order to meet com-

petition to make several cuts in prices, and we were still able to keep our employees

at work at a living wage.

Recently a store has been opened in this city, known as the "Liquidators",

selling what they call "factory surplus", actually selling batteries, tires, and

other accessories below factory cost. If the Government expects me to meet

this new competition and complv with all code requirements and still remain in

business, it just can't be done. 1 will eventually be compelled to close my little

factory and let the Government feed 8 or 10 more families which I have been

taking care of.

I am only a West Virginia "hill-billy", but I have sense enough to know that at

least 75 percent of our trouble is due to chain-store methods of buying and selling.

And the sooner this method of cutthroat competition is broken up by legislation,

the sooner our country will revert to normal times.

You can step into a large department store now and get a hair cut, get your

shoes repaired, get your eyes fitted with glasses, get restaurant service, or prac-

tically anything else that you want, all under one management or ownership.

Do you realize what this is doing to the small places of business down the street?

That is the reason why you will find so many small vacant store buildings in a

town like Huntington, and unless this chain-store method of buying and selling

is eventually broken up into units, there will be an explosion in this country that

will jar the foundation of our Government.

I will tell you frankly that from now on I am going to conduct my business in

such a way that will satisfy my customers and my employees regardless of the

code authority, and if the Government through the code wants to law me out of

business, I will gladly be relieved of the responsibility of taking care of these

families, as I feel that I have this responsibility, due to the fact that these employ-

ees have worked for me faithfully during the times that I was able to make a

little money.

Yours truly,

R. J. Ball, Proprietor.
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The Griffith Laboratories,

Chicago, April IS, 1935.

Hon. Pat Harrison,

Senate Chamber, Washington, D. C.
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Dear Sir: I have carefully watched the passing review going on in your com-

mittee referring to the National Recovery Act extension bill.

The people are against this bill all over the country. They feel that monopoly

should not be encouraged and price fixing should not be encouraged and that every

man, both large and small, should have an equal chance to get ahead in business

as American men have been able to do for the last hundred years. The intention

of the National Recovery Act was to raise prices so that manufacturers could

employ more people and we found that raising of the prices increased monopolies.

The small man was squeezed out because his community of sales was too small

to stand any increase in his prices. Thus the small business man was destroyed.

The larger group could form a monopoly and raise prices, as they did, and no one

could stop them because of the antitrust laws which were to be eliminated.

We think the National Recovery Act should die on the 16th of June as was the

original intention, and we call upon you to think carefully before you fasten this

un-American law on the people. We ask you to work and vote against the exten-

sion of the National Recovery Act.

Very truly yours,

B. L. Griffith, President.

Kobacker's,

Gary, Ind., April 3, 1935.

Senate Finance Committee,

United Stales Senate, Washington, D. C.

Gentlemen: Regarding the continuation of the Retail Jewelry Code, which

is coming up for consideration, we would appreciate it if you would give this

matter your valued attention and oppose it.

This code is particularly obnoxious because it prevents the legitimate advertis-

ingof price for watch repairing.

We do not know of any other similar restriction to the advertising of a legitimate

service to be performed and see no reason for such a restriction to be placed on

this item.

We thank you for your attention.

Very truly yours,

L. F. Snyder.

Peerless Hosiery Mills, Inc.,

Burlington, N. C, April I,, 1936.

Finance Committee,

United States Senate, Washington, D. C.

Gentlemen: Recently there have been several press reports of conferences

with your committee and big financiers, representatives, of big industries, and

Mr. Richberg pertaining to National Recovery Act and proposed or suggested

changes in National Recovery Act after June 16.

It seems to us that in justice to small corporations their ideas might well be

considered also, particularly since the majority of all employees in the Nation

are employed by firms who employ less than a hundred people.

We can speak intelligently only about the hosiery industry, it being the only

one_ in which we are engaged. The effect of National Recovery Act on the small

hosiery mill is rapidly becoming disastrous for the reason that when the 89-hour

machine law became effective the large corporations begun buying additional

machinery to build their production of 80 hours per week operation up to pre-

National Recovery Act levels, thereby continually bringing about a greater

difference of manufacturing costs between the small mill and the large mill until

the small mill operating as he must under code and National Recovery Act

rulings is finding it a very tough existence.

If you are going to permit the big corporation to increase production and lower

cost at the same time by buying additional machinery, it is very difficult for us

to see why we should not be permitted to operate our equipment a third shift.

This would give just as many more people work as the new equipment method.

The big mill puts more people on his pay roll and takes the same number off

some other because he has increased production by that much without increas-

ing the consumption of his product by a single unit.
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The hosiery production is overproduced greater now than it was in 1932 ac-

cording to code statistics which is only saying that limited machine-hours is

only a very temporary relief and in the end only adds to one's troubles.

Yours truly,
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R. L. Coleman.

Ivan H. Gore,

Columbus, Ohio, April 3, 1935.

Hon. Pat Harrison,

Senate Finance Committee, Washington, D. C.

Dear Sir: In the face of continued evidence that construction costs are

handicapping the revival of new-home construction, and with the apparent action

developing that tends to confirm our conclusion that low-cost-house projects

will not be feasible on a practical basis under these conditions; I am herewith

urging and requesting on behalf of the Columbus Real Estate Board and Home

Builders Organization that, first, you support action that will abrogate the Con-

struction Code now in effect and, secondly, that in any event land development

and home building should not be included under the Construction Code.

Recognizing that the building industry must revive before any healthy business

relief develops, we shall appreciate all the cooperation which might be given

toward bettering these conditions.

Respectfully yours,

Ivan H. Gore,

Whitcomb & Keller, Inc.,

South Bend, Ind., April 3, 1935.

Subject: Construction Code.

Mr. Pat Harrison,

Chairman Finance Committee, United Slates Senate,

Washington, D. C.

Dear Mr. Harrison: We have been building in normal years about 100

homes and have sold, on time largely, over 2,500 homes. We are quite familiar

with the ability of people these days, with their reduced incomes, to pay for homes.

We realize that it is impossible for the average home owner to pay for a home

built under the Construction Code on account of the high prices caused by

the code.

We have always built a good class of homes, but have never paid the amount

of wages paid on office buildings, apartments, and other big construction work.

In normal years we were able to keep our men at work nearly the year around,

and they were satisfied to work for less wages per hour than the wages paid on

big construction work, and on account of the irregularity of work on big construc-

tion jobs they made more per year on home-building work.

We believe there should be no code whatever governing house construction,

but if there is to be a code, we are in favor of the code proposed by the home

builders.

With kindest personal regards, I am

Yours truly >

Fred W. Keller, President.

Tilo Roofing Co., Inc.,

Stratford, Conn., March 22, 1935.

Hon. Pat Harrison,

Senate Office Building, Washington, D. C.

Dear Mr. Harrison: This letter is prompted by the numerous requests being

circulated to flood the Senate Finance Committee with points in favor of the

National Recovery Administration. We cannot accede to these requests, but

feel that under the conditions it is wise to give you additional information on the

other side of the National Recovery Administration question.

Our business in included in chapter VII of the Construction Code. Chapter

VII covers roofing and sheet metal, and our experience to date in regard to this

code has been as follows:

1. Our section of the industry has no contact with architects or general con-

tractors but deals direct with the home owners, and since the Construction Code

and chapter VII are dominated by the large contracting and architectural firms,
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â–

our protests in regard to the action they have taken have been completely dis-

regarded.

2. We asked for a separate code, or a separate chapter because our method of

doing business is entirely different. We were denied this opportunity, although
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we furnished figures showing that a large number of firms were employing 25,000

â€¢employees.

3. According to conferences in Washington before the Administrator, the code

committee drafting the code had 5,000 assentees claiming approximately between

â–

9 and 10 thousand in the industry. At the public hearing in Washington on

December 19, 1934, in filing statistics regarding assessments, they claimed there

were 25,000 members. In other words, the code was written by 20 percent of the

i ndustry.

4. At "the "time the code was approved they claimed the industry did a business

28 million, but when they wanted a budget of 1% million, they suddenly found the

i ndustry did 150 million.

5. At the public hearing in Washington on December 19 every individual who

talked in favor of the budget and assessment was either on the pay roll of the

National Code Authority, or hoped to obtain a paid position as secretary to some

regional or local code authority. Not one person who was not going to obtain a

monetary return spoke in favor of the budget and plan of assessment.

6. Every day it is more evident that this code is a racket for the benefit of a

few who hope to obtain salaries. We sincerely believe that if it were left to a vote

of the individual members of the industry, the code would be dead, as they are

showing absolutely no interest either in living up to its regulations or in paying

assessments, ft is being kept alive, if you can call it alive, by the efforts of paid

secretaries, most of whom have not received any pay because the assessments

are not paid, but who hope to receive pay.

7. Although enthusiastic at first, it was evident in a very short time that a code

covering at least 25,000 members (and we sincerely believe this figure should be

50,000), composed of firms doing as high as two or three million dollars a year down

to individuals doing two or three hundred dollars a year (in accordance with the

statement of the Administrator), is absolutely impossible to enforce. The result

has been that those firms and individuals with some conscience and responsibility,

in trying to live up to the code, have suffered at the hands of those who do not

even attempt to live up to the code.

8. The code has caused an unnecessary burden, and if assessments were paid

would cause an additional burden, without one iota of benefit to the employees,

â–

the employers, or the public.

Very truly yours,

Tilo Roofing Co., Inc.,

R. J. Tobin, Vice President.

The Beaufort Gazette,

Beaufort, S. C, March SO, 1936.

Senator James F. Bybneb,

Senate Office Building, Washington, D. C.

Dear Senator Byrnes: We gather from press reports that a special committee

is giving consideration to the redrafting or extending of the National Recovery

Administration Act. While we are in sympathy with the general purposes of

the National Recovery Administration, we find that the same is not working to

the advantage of our people and is a great detriment to us. In fact we have lost

more business since the code due to the general increased prices required under

the code. We ask you to use your influence as to inserting a provision in the act

or code applied to us as to exempt all small printing concerns doing a yearly

business of less than $12,000 or $15,000. Our business was down in 1932 to 40

percent of what it was when we organized in 1927. Since the codes have come

into operation we have dropped an additional 40 percent.

We would like to have an investigation as to why the State emergency relief

administration has in the past, as we understand it, not followed the code govern-

ing prices, etc.

Very truly yours,

E. O. Wilson.
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Houston Oxygen Co.,Inc.,

Houston, Tex., February 22, 19SS.

Hon. Joe H. Eagle,
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United Slates Congress, Washington, D. C.

Dear Sir: Through the newspapers we notice that you are championing the

cause of small manufacturers from being oppressed by the laws or codes that

emanated from the National Recovery Administration.

Through the appeals of the newspapers, as well as those of our President, made

to citizens of this Republic that they ignore the depression and use their savings

for the purpose of building, creating, and repairing homes, factories, etc., we

decided to do our bit by withdrawing our savings and building a small oxygen

gas manufacturing plant, in Houston, Tex., for the purpose of manufacturing

and selling oxygen gas for welding and cutting of metals and for medical pur-

poses. This plant was finished February 1, 1935, and as soon as we sold the

first cylinder of oxygen, we received a complaint from some supervising agency,

located in Chicago, 111., to the effect that we had violated the law and were

liable to be prosecuted by the Department of Justice.

We began to investigate matters and here is what we found:

First. That we had two competitors; namely, the Linde Air Products Co., a

subsidiary of the Union Carbide and Carbon Corporation of New York, and the

Magnolia Airco Gas Products Co., a subsidiary of the Air Reduction Sales Co.

of New York.

Second. That the two above-named competitors have for the past 10 or 15

years bought up about 95 percent of the competitors in the United States.

Third. That, being the only two such firms in the State of Texas, they divided

the business among themselves, increased the costs to the consumer, and were

acting in accord as to terms, price, and other conditions, to the point that many

consumers felt that they were oppressed by these two large trusts, without redress,

as there was no second or third party from whom to purchase this oxygen.

Fourth. That these two trusts have increased the price of oxygen to those

who would not sign a 5-year contract with them. Thus both trusts were able

to sign up almost all consumers on contracts.

Fifth. That these two trusts drafted their own code, and thus made it a

felonious offense for an independent concern to approach, or solicit the business

on oxygen gas, of a consumer with a contract, and as they all had contracts, no

one else could manufacture and sell oxygen gas.

Sixth. That previous to our actual operations of February 1, these two trusts

had broken their own contracts by inducing their customers to cancel such con-

tracts which were to expire within the next 2 or 3 or 4 months, by decreasing

prices or by other considerations, thus making new contracts for the next 5 years.

They did this with the purpose in mind of preventing us from being able to secure

any possible business from consumers whose contracts might expire within a few

months.

Seventh. That these two trusts have threatened consumers with the refusal

to sell them, or to increase the price on, carbide and compressed acetylene gas,

if they purchase oxygen gas from us.

Eighth. That these trusts have refused to sell us carbide on the basis of whole-

sale carload lots, and have managed it so that European countries would not sell

us any carbide at any price; carbide being the raw material from which acetylene

gas is made, which gas is used in conjunction with oxygen gas for cutting and

welding of metals. However, the ratio of consumption of these two gases by

industries is about 75 percent oxygen and 25 percent acetylene gas, and we can

sell our manufactured oxygen at a fair profit, provided these two trusts, with

the help of the Department of Justice, will not cause us to be fined, shut down,

or thrown in jail. A citizen would feel very bad if he could not purchase a pound

of sugar in one store or a pound of coffee in another store; nor would any citizen

oare to sign a contract with any manufacturer that, for a period of 5 or more

years, he must purchase only one kind of bread or one kind of automobile. We

believe the same condition should prevail with regard to the manufacture and

sale of oxygen gas, and that, if a consumer wants to buy it from an independent

manufacturer or from us, we will be free to sell it to him without the threat of

going to jail in so doing.

Ninth. That we will obligate ourselves to pay salaries and work hours as per

proclamation of our President, and that we will always sell at a fair profit.

Tenth. That our total production of oxygen gas is only 5 percent of the amount

used in the State of Texas, and as long as we spent our money in building this

plant at a cost of $35,000, we feel that as free citizens of this Republic, we are
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entitled to earn our own living by engaging in the manufacture and sale of oxygen

gas, without being threatened by prosecution.

Eleventh. That we did not know, when we built this plant, of the existence of

a code for this industry which makes it a felony to sell oxygen gas to customers
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who want to purchase it from us. Had we known this we would not have built

anything.

Twelfth. That we did not sign such a code, nor the National Recovery Act

because the plant was finished February 1, 1935.

Thirteenth. That we do not care to belong to the code, but would gladly sign

the National Recovery Act, because our business is not interstate, it is too small,

whereas the two trusts have hundreds of plants all over the Nation, and for that

reason we want to be exempt from a code established by the trusts with the

purpose in mind of closing the door to any new enterprise, as well as of not per-

mitting the customers of Houston to purchase their oxygen requirements from a

third party.

Fourteenth. If the time has come, however, when the younger generation has

no opportunity in business and the law of the land will say to the young men

that they go to seed and not be permitted to go into business and there are no

jobs to be secured,* and if you will find that we will have to comply with this

egotistical, impossible code, then let either the Government or the two trusts

purchase our plant and give us jobs so that we can make a living in the city of

Houston. Tex.

Fifteenth. My father and I are Democrats; have voted the ticket since 1921;

we own our home; we own this oxygen plant; we have always paid taxes; we

were never bankrupt; we have never had a law suit, and we have always worked

hard and saved so that some day we might become independent as manufacturers.

Sixteenth. We wish, dear Senator, that you would look into this case seriously

and advise us whether to go on and work, or to sell under duress to the trusts.

We do not want to sell, because this is the means of our earning a living, but we

also desire to keep up our record as long as we live, through honesty, fairness,

and hard work, and not to be framed by an unnatural law that may send us to

jail.

Wishing you the best of health and success, my dear Senator, we remain,

Respectfully yours,

Houston Oxygen Co.

Al Smith, President.

(Copies to Hon. Patrick McCarran, Senator from Nevada, Washington,!). C:

Hon. Pat Harrison, Senator from Mississippi, Washington, D. C ; Hon. Donald

Richberg, Director of Recovery, Washington, D. C.)

New York Board op Trade. Inc.,

New York City, AprU IS, 19S6.

Hon. Pat Harrison,

Senate Office Building, Washington, D. C.

My Dear Senator Harrison: The New York Board of Trade favors the

abandonment on its expiration date, June 16, 1935, of the National Industrial

Recovery Act and opposes the enactment of any similar legislation to replace

this act ot maintain its agency, the National Recovery Administration.

The statement of the reasons upon which this conclusion is based is attached

hereto.

The New York Board of Trade is an association of business men and its roster

of members is a very accurate cross section of the diversified business interests

centered in New York City. The attached statement and resolution was mailed

to each member 5 days in advance of the meeting.

It is our firm belief that experience for almost 2 years with the National Recov-

ery Act has amply demonstrated that it has failed in its primary purpose. We

believe other established agencies of government could and should be empowered

to handle all the problems presently under the jurisdiction of the National

Recovery Administration, and we believe that there is no need of this present

costly, cumbersome agency of doubtful legality.

We, as business men, earnestly request you to give your most thoughtful

consideration to the new bills introduced designed to continue the National

Recovery Administration.

Respectfully yours,

M. D. Griffith,

Executive Vice President.
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THE NATIONAL INDUSTRIAL RECOVERY ACT

The National Industrial Recovery Act was enacted as an emergency measure

for the purpose of encouraging industry into activity and of absorbing into

industry appreciable numbers of the unemployed.
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The act was proposed as a method of establishing a partnership between.

Government and business at a time when all the normal agencies usually adapted

to this purpose were prostrated.

In return for the provisions for collective bargaining and for the protection

afforded labor, the employers were promised codes of fair competition having the

force and effect of law. All the abuses of price cutting and trade wars were

thereby to be abolished

Scarcely had the first codes been adopted when the National Recovery Adminis-

tration instituted oppressive practices against industry. The codes materially

increased production costs while the administration strove to maintain low dis-

tribution and consumption prices. Industrial strife manifested itself in an epi-

demic of strikes.

Most of the experiment under this act has proved a failure and a dangerous

obstacle to genuine, substantial industrial recovery. Four features of the act

have proved beneficial to a degree: (1) The elimination of child labor; (2) collec-

tive bargaining; (3) the establishment of minimum wage rates; and (4) the

institution of maximum work hours. But even these benefits are of doubtful

permanent value and they all depend on the permanent enactment of this act.

Meanwhile, there are departments and bureaus already established in the

Government which can and should carry out normally the functions of the National

Industrial Recovery Act and National Recovery Administration. They should

be put in condition so to function.

Furthermore, the weight of legal opinion, the growing popular conviction,

practical experience, and even the Government's own authorities are opposed to

the act on the fundamental grounds of its unconstitutionality and its practical

unworkability in a country and upon a people constituted as are this Republic

and the American people.

The honest, practical, sensible thing to do is to return to American first princi-

ples and to adapt those departments of government already constituted to meet

the changed conditions and requirements of our times in a normal manner.

The directors of the New York Board of Trade, therefore, recommend the

adoption of the following resolution:

Be il resolved, That the New York Board of Trade favors the abandonment on

its expiration date, June 16, 1935, of the National Industrial Recovery Act and

opposes the enactment of any similar legislation to replace this act or maintain

its agency, the National Recovery Administration.

DUNTEN & NORRIS,

La Grange, Ind., March 18, 1935.

Hon. Pat Harrison,

Chairman Finance Committee of the United States Senate,

Washington, D. C.

Dear Senator: We have been advised by the Indiana Retail Hardware

Association that it is not compulsory for our firm, which deals in retail farm

equipment and runs a general hardware store, to comply with the code, and yet

Mr. David E. Darrah, executive manager of the Central Code Authority for

Retail Farm Equipment Trade, claims that it is necessary that we pay a percent-

age on our business to help operate their office.

The town of La Grange has a population of about 1,800, and our understanding

is that we are exempt from all codes. He writes us as follows: "The official budg-

et period of this code will close March 31. The code is law. It is not voluntary.

It applies to all dealers selling farm equipment. Assessments are mandatory.

Failure to pay on the part of any dealer leaves this code authority the option of

certifying his name to the Compliance Division at Washington. No exception

can be made in your case."

It is our desire to cooperate with the Federal Government in any way possible,

to obey all the rules and regulations that come within our knowledge, as we believe

the Government in turn is doing its utmost to aid us, but we do want full under-
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standing of these matters before we pay out money, which, under present condi-

tions, is damned hard to get. - -

Sincerely yours,

P. H. Dunten.
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P. S.â€”Mr. David E. Darrah's address is 400 West Madison Street, Chicago, DL

West Side Cut Stone Co.,

Chicago, April 11, 19SB.

Senator Pat Harbison,

Senate Office Building, Washington, D. C.

Dear Sir: In regard to the bill now pending in Congress for the extension of

the life of the National Recovery Act, I wish to say that I sincerely hope that you

will be opposed to its continuance.

The code for the limestone industry was made up solely by the big quarry

owners in the Indiana limestone belt district for their benefit only. They set the

price at which we are to estimate our work while they themselves do not figure

accordingly. It is impossible for us to compete with them. Prices today are

lower than before we had a code. All we do is support the officials of the code

office. Everybody in the industry does as he pleases, so why continue the code?

Very truly yours,

H. Bredfeldt.

March 23, 1935.

Hon. Senator Harrison,

Washington, D. C.

Dear Sir: Being one of the victims of the National Recovery Administration,

I feel like expressing a few facts in regards to same as it may help you in your

investigations right now.

Being a small manufacturer my experience is that the only way to get

exemption from the code authorities, regardless of whether it is a Dress, Coat,

or Blouse Code is by bribery and graft. This ruins the small business man

who cannot afford to pay hundreds of dollars every time he wants certain ex-

emptions.

I find that the National Recovery Administration has instigated more racke-

teering and grafting in 1 year than prohibition did in all its years.

If the National Recovery Administration will last much longer you will have

every small business wiped out, and you will just be wondering at the army of

criminals it raised in so short a time.

I also know that the National Recovery Administration on account of a mini-

mum wage has caused more unemployment of old men and old women and

young men apd girls who might not be very efficient. It has also caused a

reduction in earnings for experienced and good employees, since the 11,000,000

people unemoloyed and employers can afford to hire the best type of help for

minimum wages.

If the Senate would only adopt Senator Black's bill so that there would be a

Strict law that the maximum working hours should be 30 hours per week, we

would be on the road to prosperity now, inasmuch as with the National Re-

covery Administration the working hours still average about 50 hours per week.

I would also suggest that they should eliminate for a year or two every woman

or girl whose husband or father is earning more than $5,000 dollars per year.

Very truly yours,

Aaron H. Kalis,

Jackson Heights, Long Island, N. Y.

Boston, Mass.,

March S3, 1935.

Chairman op Senate Investigating Committee of

National Recovery Administration:

We believe that 70 percent of the automobile dealers are violating the code

with the result that those dealers trying to live up to the code are suffering

materially. We also believe that, with the high prices set by pricing committees,

makes the consumer pay much higher prices for a used car than their real value.

2856 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

This in itself retards volume. Over 70 percent of the prices in Code Book are set

by a small group of dealers and therefore makes our code a price fixing code.

The Henley Kimball Co.

Townsend Sash, Door & Lumber Co.,
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Lake Wales, Fla., March SO, 19SB.

Hon. Duncan U. Fletcher,

Washington, D. C.

My Dear Senator Fletcher: This letter is written regarding lumber codes.

We are both manufacturers and retailers.

In the manufacturing department of our business, we operate under the Lum-

ber and Timber Products Code as administered by the Southern Pine Association.

We own six retail lumber yards and in our operation, we operate under division

no. 4 of the Retail Lumber and Building Material Code Authority, Orlando, Fla.

The leaders in the Southern Pine Association are a high-class lot of men. They

have worked conscientiously and very hard to cooperate with the National Recov-

ery Administration, but the National Recovery Administration has made many

promises about enforcement and cooperation that have never been kept, and now

the Belcher case appeal will be dismissed at the request of the Department of Justice.

In our sawmill operation, we have operated and we are operating now 100 percent

on the Lumber and Timber Products Code, while all around us other mills are

not and have not been operating under this code. They have not observed pro-

duction control or the labor provisions of the code. They have broken every-

thing about the Lumber and Timber Products Code, and those who have been

trying to operate on the code have to compete with that class of operators. You

can imagine the disadvantage. If the National Recovery Administration is not

going to give us any cooperation (and they have failed to do so) this Lumber and

Timber Products Code should be handed back to the National Recovery Adminis-

tration with the invitation to jump in the Potomac with it.

The Retail Lumber and Building Material Code has had a similar experience

with the Lumber and Timber Products Code, but the writer notes that code

authority officials at Orlando are trying to "turn on the heat" now to try to save

this Retail Lumber and Building Material Code. This code has been of very

little benefit to our six lumber yards and we are paying considerable code fees

each month. And in view of past experience with abilities of National Recovery

Administration to enforce provisions of the code, it is the writer's opinion that

this Retail Lumber and Building Material Code should also be thrown into the

Potomac.

Of course, a lot of these salaried code authority fellows are more anxious to see

some of these codes continued than the owners of businesses who are paying the

code fees. This remark, however, does not apply to the Southern Pine Associa-

tion.

If National Recovery Administration can give us codes that can be and will

be enforced, we are willing to cooperate, and as stated before, we have cooperated

and we are cooperating now. But it has cost us some money and the way the

things have been handled has caused a lot of mental anguish.

I sincerely hope that your health is good and also hope that you will not try to

work too hard as the hot weather comes on, and with very best wishes, I am,

Sincerely yours,

J. F. Townsend, President.

Fdelblute Manufacturing Co.,

Reynoldsville, Pa., April 16, 19S5.

Senator Harrison,

Chairman of Finance Committee the United Slates Senate,

Washington, D. C.

Dear Sir: We understand that the future of the National Recovery Act is in

the hands of your committee for the present. If so, the following information

is offered on that subject.

This business is a small manufacturing business engaged in the manufacture

of iron and steel specialties for the engineering and industrial trades. When

President Roosevelt put out his original agreement, we immediately subscribed

to it. The provisions concerning minimum wages, maximum hours, and working

conditions were no burden to us whatever, as we already paid more than the

minimum. Neither has there been any production control of our products, nor

has there been any price-fixing control on the selling prices of our products.
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Where the code authorities of various industries have caught us very hard has

been in the price-fixing policy of firms, from whom we purchase the major por-

tion of our raw materials and semifinished materials. This has proven such a

burden, that it is impossible to continue this business much longer. It is better
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to wind it up and go out of business, or else go bankrupt eventually. ,

As soon as the National Recovery Administration permitted the Sherman Act

to be abrogated and allow.the suppliers to combine for the purpose of price

fixing, they put into effect such scales of prices that are nothing short of out-

rageous. This was not universal, for suppliers of certain standard steel forgings,

steel chain, nuts and bolts and some other items either had moderate advances

in price or else no advance at all.

Our largest expenditure is for steel and iron castings, and in the foundry

industry we have found a very strong combination of all foundries to raise the

prices beyond all reason. They state that they are compelled to do this by the

code authority, but everyone knows that they themselves support and are the

code authority. We will give you a few examples. There is one steel casting that

we have used for 12 years. Over a 10-year period, from 1923 to 1933, we had this

casting made at four different foundries and the average price over that 10-year

period was 10% cents per pound. The new price under the National Recovery

Administration code had been 15.3 cents per pound, which is an increase of 45

percent. Another steel casting had been made for 7 years by three different

foundries at an average price of 8% cents per pound. The National Recovery.

Administration code price has been 13.1 cents, which is an increase of 54 percent.

A malleable iron casting, which had been furnished over a 5-year period by two

different foundries at an average price of 5K cents per pound, now carries a price

of 12% cents per pound, which is an increase of 127 percent. One foundry told

the writer that they would still be able to make this casting at a profit at the same

old price, but were compelled to charge the new code price. Another malleable

iron casting was furnished at an average price of 7 cents per pound over a 5-year

period by three different foundries. The new price on this casting has been

11.9 cents, which is an increase of 70 percent. We can recite many more examples

but we believe the above examples are sufficient. Their code authority will tell

you that they do not fix prices, but that it is done by open price filing. Any

foundry man is outlawed who dares to file prices lower than their code schedule.

A free and open market is the only American way of doing business. Price

fixing and production control should be eliminated entirely. The Sherman

antitrust laws should be returned and enforced. If not, we cannot continue

operating this business at a steady loss any longer, and will be forced to shut

up shop and quit. Business has been so harassed, regimented, and ruled by bu-

reaucrats, that it has retarded recovery and will soon eliminate all business.

The quicker that the entire National Recovery Administration is buried out of

existence, the quicker we will have real recovery. While you are at this burying

business, you might include the "brain trusters", alphabetical bureaucrats, and

similar crackpots and cankers who seek to destroy America. A year ago, the

idea w-as prevalent that "the President could do no wrong". Not so now. He

is the man who has broken most of his campaign pledges; debased our currency;

violated the Constitution; caused and led us into these fantastic schemes which

have practically all failed; and is now forcing a debt-ridden future from which;

chaos must result.

Very truly yours,

Edelblute Manufacturing Co.,

T. H. Edelblute, President.

The Henley Kimball Co.,

Boston, Mass., April 16, 19S6

Hon. Pat Harrison,

Senate Finance Committee,

Washington, D. C.

Dear Senator Harrison: I noticed in the Saturday edition of the Auto"

motive Daily News that F. W. A. Vesper, president of the N. A. D. A., has written

you a letter stating that "30,000 dealers in the United States were interested in

continuing the automotive retail code."

I cannot imagine on what assumption Mr. Vesper takes this stand, as there has

been no vote taken by the dealers authorizing such a statement and, therefore

these must be his own personal views.

119782â€”35â€”pt 6 09 1

2858 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

It is safe to say that in New England, at least over 70 percent of the dealers are

off the code, and those that are on the code in many instances are only living up to

it because they believe it is a Federal law and must be upheld.

We have lost money in the automobile business for the last 4 years, but have
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lost more money under the code than before the code was put into effect. I am

certain that if your committee wish to make an analysis to see if the Automobile

Retail Code was being lived up to, you would find that in almost every instance

the dealer would make a direct violation in order to make a sale.

This code makes me think of the time when we had prohibitionâ€”no one was

supposed to buy liquor from a bootlegger, but about everyone did.

I believe that if you were to insist today that a written vote be taken from all

automobile dealers as to whether or not they would like to continue or discon-

tinue the code, you would find the majority would rule very strongly in favor of

discontinuance.

Very truly yours,

F. A. Ordway,

President and Treasurer.

The National Retail Hardware Association,

Indianapolis, Ind., April 16, 1986.

Committee on Finance,

United States Senate, Washington, D. C.

Gentlemen: On April 12, 1935, the National Retail Code Authority, Inc., by

a vote of 7% to 1, passed and transmitted officially to your committee a resolu-

tion which stated:

"Be it resolved, That the National Retail Code Authority, Inc., the body recog-

nized as truly representative of the retail trade by the code of fair competition

for the retail trade (code 60, art. X, sec. 2), favors the continuance of emergency

legislation for a period not to exceed 2 years, for self-government of trade and

industry under self-determined codes, subject to changes which may be recom-

mended by the constituent trade associations."

The National Retail Hardware Association has the largest membership of any

national association represented on this code authority. Its representative

voted against passage of this resolution because its members are almost unani-

mously opposed to continuation under code rule, supplemented by the following

reasons which we ask to have entered in the records of the hearings on the

National Recovery Administration by the Finance Committee.

1. The resolution quoted implies that an overwhelming majority of members

of the retail trade subject to this code favor its continuance for a further period

of 2 years.

There are no factual data to support such a conclusion. It is estimated that

approximately 300,000 retail establishments are subject to the retail code. A

large majority of the firms or corporations operating these establishments are not

members of the eight associations whose representatives on the code authority

voted in favor of this resolution.

These nonmember retailers had no part in choosing these code authority mem-

bers and have not delegated to them the right to speak for them in legislative

or other matters.

The fact is that few, if any, of the eight associations whose representatives

favored the resolution have even consulted all their own constituent members as

to continuance of the retail code.

2. Such evidence as does exist as to the attitude of the retail trade at large

toward the retail code gives reasonable grounds for concluding that the majority

does not favor continuance of the retail code.

This is evidenced by the failure of retailers in many communities to organize

local retail code authorities for the administration of the Retail Code, and to the

inactivity of the majority which have organized, as shown in exhibit no. 4, sub-

mitted in connection with the testimony of Mr. Rivers Peterson before your com-

mittee on April 12, 1935.

3. The position of the National Retail Code Authority, Inc., has heretofore

been that its function consisted solely of administering the retail code and that

it was not privileged to act as a legislative body for the retail trade.

In adherence to this policy the National Retail Code Authority, Inc., in con-

nection with a questionnaire mailed to all Local Retail Code Authorities in the

fall of 1934, specifically ruled that this questionnaire should not question the

members of these Local Retail Code Authorities as to their attitude toward con-

tinuance of the Retail Code beyond its present expiry date.
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Yet, having given neither local code authorities nor all constituent members of

trade associations the opportunity to express their opinions, the National Retail

Code Authority, Inc., by the resolution mentioned, assumes the autocratic right

to speak for these merchants.
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It is the opinion of the National Retail Hardware Association that the resolu-

tion exceeds the powers of the National Retail Code Authority, Inc., is an un-

. warranted invasion of the rights of non member retailers, and that it should

have no weight of evidence before your committee.

Respectfully submitted.

Hebbert P. Sheets, Managing Director^

Chicago, III., April 22, 19S5.

Thousands of our members report public cannot afford to buy homes at existing

artificial code produced levels of constructions cost. Is there not some way we

could get relief for home building now from these impossible burdens. There is

good potential demand in many cities at present for homes but costs are 30 percent

too high. Two thousand home builders of our association arc ready to go ahead

with thousands of homes as soon as we can be relieved of short-sighted and ignorant

regulations. We ask for help now by excluding home building from all codes and

hope your committee will give it.

H. U. Nelson,

Secretary National Association of Real Estate Boards.

Vi8-0-Tube Co.,

Chicago, III., March 28, 193='.

Senator Pat Harbison,

Washington, D. C.

Dbab Sib: Permit us to register our opposition to the extension of the National

Recovery Act. Its price fixing masquerading as codes of fair competition, is

sponsored by the controlling firms, to the detriment of the smaller firms, thus

giving them a monopoly of the business. We believe it should be abandoned

and let business regain it's freedom from the National Recovery Act nightmare.

Child labor and maximum hours should be enforced by other Government

agencies.

Very respectfully,

Armin Reiss, President.

The Craftsman Printing Co., Inc.,

Cincinnati, March 26, 1935.

Hon. Pat Harrison,

Chairman National Recovery Administration Investigating Committee,

Washington, D. C.

Dear Senator Harrison: I have been asked to write you a letter concerning:

the status of the National Recovery Act for the printing industry. Let me say

that since our industry has the protection of the National Recovery Act prices

have been worse off than without the National Recovery Act.

The printer has a hard time making a profit, because he lies been made the

banking tool for all the other allied industriesâ€”paper, ink, and plates. The

printer must pay his bills on a set time limit, yet if he wants to stay in business

he must extend credit to his customers. Few printers can borrow money from the

bank, and in many cases, neither can his clients. The allied industries, upon

whom the printer must depend, have all raised prices on their commodities, and

the printer finds himself with less chance for making a legitimate profit. I am

sure the income tax reports of the printers will bear me out in this statement.

I am speaking from the standpoint of the small printer, and for the benefit of

the small printer.

Yours respectfully,

I. M. Laibson.
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Beacon Devices, Inc.,

North Tonawanda, N. Y., March 28, 1935.

Senate Finance Committee,

Washington, D. C.
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Gentlemen: We are in receipt of circular letter from the Carbon Dioxide

Institute, Inc., requesting that we write you and express our opinions in regard

to the National Recovery Act as to whether it should be continued or not and

we wish to go on record as being utterly opposed to every phase of the National

Recovery Act. We find from our personal experience that the National Recovery

Act has greatly retarded our progress and from observation, we know tliat it

has retarded the progress of other concerns with whom we come in contact. It

is unfair to the workmen, both skilled and unskilled. It prevents both employee

and employer from making the most of the opportunities that are before them

and we firmly believe that it is the restriction of the National Recovery Act that

is at fault, and should it be removed from industry, that rceovery would be materi-

ally hastened.

We wish, therefore, to go on record as being absolutely opposed to the National

Recovery Act in every detail.

Yours very truly,

C. R. Phillips.

Columbus, Ohio, April 19, 1935.

Senator Pat Harbison,

Chairman Senate Finance Committee,

The Capitol, Washington, D. C.

I note that General Johnson has criticized the Pilaris Tire & Rubber Co. and

questioned my statements made last week to your committee. It is difficult to

follow General Johnson's figurative language and his extravagant claims that

are often purely imaginary. What his secret intentions were when he ordered

price fixing for our rubber-tire industry is unimportant. I must judge from what

he did and from the deadly effects produced thereby. He implies that the Pharis

Co. was concerned only because of our sales to mass distributors and large retail

outlets. The truth is that our weary fight was waged for the very life of our

little retailers without whom we could not live. The Pharis has no company

stores and no service stations and no great automobile companies to whom to

sell millions of tires for original equipment and must preserve its little retailers

or quit business. When General Johnson says that price fixing was intended to

protect the little dealer he either accepts his ideas from the big manufacturers or'

wholly closes his eyes to the truth. This new argument fostered by Johnson

and Richberg will not save price fixing, for the small dealer knows that it ultimately

destroys him. Pharis does not sell to giant distributors like Sears, Roebuck and

Montgomery Ward and Standard Oil, all of whom buy chiefly from the big manu-

facturers. Does not General Johnson know that Pharis fought a long time to

defeat allocation and production control? Has he ever learned or stated the

fact that the big manufacturers did not observe price fixing?'

Does he now know that in Columbus, day after day, we checked and found

that while the little fellow was adhering to the fixed prices the big fellows under

the guise of competition had come down to the little fellow and thereby destroyed

all differentials? Does he not know that as we warned his deputy administratorthe

minimum prices for the little fellow surely became the prices for the industry?"

Does he now know that the enforcement of price fixing degenerated into such

lawless nonobservance and into such basic injustice to the little fellow that it

was impossible to continue it? Has he never learned that the price wars of the

old days were not caused by the little fellows but by the big manufacturers trying

to take advantage of each other? General Johnson's bombastic attempt to assume

all the sins and mistakes of the National Recovery Administration appears silly to

those of us who were kept busy dodging his brickbats and his dead cats, when to

doubt the divinity of his ideas or commands was to incur the wrath of his vocab-

ulary. He fails to see that those things which he most praises as National Recov-

ery Administration accomplishments could be quickly and simply written into

laws by the Congress and enforced by one central commission, thus rescuing

business from the terrible incubus of a multitude of codes with all their attendant

manipulations, petty tyrannies, and high costs. When I receive the text of the

general's address before your committee I shall write you more fully.

James M. Butler,

For the Pharis Tire &â–

Rubber Co. of Newark, Ohio
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The Flat Rock Canning Co.,

Flat Rock, Ind., March 27, 1935.

Hon. Sherman Minton,

United States Senator, Washington, D. C.
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Dear Senator: We notice that the President has requested Congress to pass

a new National Recovery Act bill to take the place of the one expiring in June.

We were promised by the Preisdent when this bill was passed that it was only

an experiment and would be abandoned if it did not work. In our opinion it

lias been a total failure. We do not feel that it is necessary to go into any long

argument, but will say this, that we do not care anything about the political

part of it. We are not strongly partisans:

We feel sure that prosperity is being retarded and has been retarded by the

executive part of this administration. To put it in plain, blunt language, we

think the so-called "brain trust" should be fired out or Washington.

We are respectfully asking you to vote against any renewal of National Re-

covery Act.

Very truly yours,

E. C. Newton.

Argus Manufacturing Co.,

Chicago, III., April 6, 1935.

Hon. Pat Harrison,

Senate Finance Committee, Washington, D. C.

Sm: We wish to take the liberty of presenting our views on Senate bill

S. 2445, designed to reenact, amend, and extend the National Industrial Recovery

Act.

We sincerely believe that the past history of the National Recovery Adminis-

tration has conclusively proved that it failed of its purpose. Whether the

National Recovery Administration has actually retarded business is a matter

open to dispute, but the fact remains that it has not helped all business in general.

This applies particularly to the small establishment which has been handicapped

under the National Recovery Administration while the laree industries have been

benefited, possibly at the expense of the small industries which have been unable

to adopt big-business methods without bankrupting themselves.

The proposed new act would be not only a continuance of practically all of the

objectionable features of the present National Recovery Administration, but it

has many additional provisions which closely approximate dictatorship over

business, employer, and employee, with a consequent surrender of constitutional

rights. It is our sincere belief that if business in general is permitted to take the

initiative without any hindrance or guidance by governmental control, that

industrial recovery will be effected more speedily, satisfactorily, and permanently.

For this reason we believe the present National Recovery Act should be

allowed to expire on June 16, 1935, and the proposed new act should be voted

out. We sincerely trust that our objection, together with thousands of others

which you will no doubt receive, will have your consideration when this bill is

brought up for a vote. Will you kindly favor us at your convenience with an

expression of your views on this important subject?

Respectfully yours,

J. P. Nielsen, President.

International Trading Corporation,

Seattle, March 11, 1935.

The Hon. Pat Harrison,

Senate Finance Committee, United States Senate,

Washington, D. C.

My Dear Sir: Inasmuch as \-ou are in charge of the investigation of injustices

against smaller industries in the National Industrial Recovery Administration

and its codes, and the monopolistic tendencies under these codes, we are taking

the liberty of writing you direct.

For the past 17 years, we have been importers of various hardwoods from all

arts of the world. Woods such as teakwood, ironbark, Honduras mahogany,

panish cedar, Cuban mahogany, lignum vitae logs, rosewood logs, etc. We are

strictly importers, not wholesalers nor retailers, and sell to the wholesale yards,

shipbuilding and dry-dock firms, and furniture manufacturers. Up to the present
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time we have never imported Philippine hardwoods, but have recently completed

a connection with one of the most reliable firms in Manila.

Wishing to comply in every way with the National Recovery Administration

and its codes, we wrote to the Philippine Mahogany Manufacturers' Import
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Association, Inc., Los Angeles, the administrative agency of the Philippine

mahogany subdivision of the Lumber and Timber Products Industry Code of

Fair Competition, requesting information as to what it is necessary for us to do

and what forms we must fill out in order to be able to obtain a permit and quota

for the importation of Philippine hardwoods.

We received a reply giving us the names of four retail hardwood merchants in

Seattle and Portland, and advising us to procure our requirements through one

of these firms. The combined quotas of these four would be only a part of the

amount we intend to import. They then curtly informed us that they will advise

us in advance of the next allocation date, so that we may file our application.

For your information, we understand this administrative agency to be con-

trolled by the three largest importers of Philippine mahogany, who direct the

allotment or quota permit which each firm may import each 6 months, allotting

to themselves whatever quantity they may desire.

It is our understanding that the recent decision of the United States Supreme

Court, relative to the productnn of oil, was sufficiently broad to embrace many

other commodities, including the importation of these Philippine hardwoods.

Be that as it may, it has been our belief that the object of the present adminis-

tration is to stimulate, build up, and increase the volume of business in this

country, as well as to make it profitable for the smaller firm to operate. We can-

not believe that our Government, or any branch of it. if it had full knowledge of

these actions, would condone the present method of restricting importation of

Philippine mahogany into the United States, and the present methods of business

employed by the Mahogany Association, Inc., another branch of the Lumber

and Timber Products Code.

There never has been a question of destructive price cutting. There never has

been a question of selling this lumber below the cost of production. It has

always been a reasonably profitable business. There is no logical, moral, ethical,

or legal reason why this lumber should not be imported into the United States

just as freely as teakwood, ironbark, Spanish cedar, and other foreign hardwoods.

The present method of operating is smothering and retarding business instead

of stimulating and increasing it. And it is such abuses and disgraceful attempts

on the part of the large interests and such men as Gen. Hugh S. Johnson to take

advantage of the unfortunate financial situation of this country that has in-

stigated the many complaints issued against the present code system. It is

such abuses and methods as are employed by these interests that is making

radicals, Communists. Bolshevists, and almost anarchists out of our good, solid,

middle-class Republicans and Democrats.

It appears plain to us, as well as to many others in the industry, although

naturally we do not have the direct proof, that the Mahogany Association, Inc.,

the administrative agency of the genuine manogany subdivision of the Lumber

and Timber Code is, in reality, the little "Ethiopian concealed in the woodpile."

For many years they have endeavored in every manner to prevent and limit the

importation into this country of these Philippine hardwoods, and the so-called

"Philippine mahogany." Now, working through other channels, they seem to

find a very willing tool in the code system to assist them in their purpose.

â–

We recently lost two Government contracts through the questionable methods

employed by one of the larger firms in this industry, although wc were the lowest

bidder. The Mahogany Association, Inc., now openly writes and boasts of their

being able to use our Government agencies as a means of forcing their wishes on

those firms who in any way oppose them.

The writer travels extensively, but has yet to find in hotel lobbies, observation

cars, smoking compartments or business offices, a well-posted, intelligent individ-

ual (aside from members of code authorities and officers of the large interests)

who is in favor of the code system in its entirety.

Apologizing for this lengthy letter, which however we feel we should write you,

and trusting that in your investigation you may be able to eliminate this disgrace-

ful quota-permit system of the Philippine hardwoods, as well as the other bad

features connected with the codes, if not entirely eliminate them, and wishing

you the best of success in the investigation, we remain,

Respectfully yours,

G. W. Nelson.
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Caterpillar Tractor Co.,

Peoria, 111., March 25, 198S.

Hon. Pat Harbison,

Chairman Senate Finance Committee, Washington, D. C.
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Dear Sir: Your committee is now engaged in an investigation to determine

what legislation, if any, should be recommended to the Congress to succeed the

National Industrial Recovery Act, which expires by its terms on June 16, 1935.

We assume, therefore, that your committee is interested in the experience of

industry under the National Industrial Recovery Act and in its resulting opinions

concerning successor legislation. Accordingly, in the hope that what we may say

will assist you in reaching sound premises upon which to base your recommenda-

tions, we submit the following statement:

(1) We have been fortunate in that the bulk of our operations falls within the

jurisdiction of but two codes. Under one of these codes we are required to file

retail prices, with a 10-day waiting period; whereas under the other it is merely

necessary to file prices to jobbers and dealers, which become effective immediately.

In the former case there is extensive code administration and a large volume of

price filings, characterized by bursts of filing activity whenever the slightest

change is made in competitive prices, to the end that all competitive prices^cash

discounts, terms, etc., tend to become identical to the smallest detail. There

have been many complaints filed for failure to observe such price filings, since

any price difference is seemingly regarded as inconsistent with and a threat to the

undeclared purpose of the code, that purpose being to present a common and im-

pregnable price front to the buyer. This end is regarded as so vital that serious

and detailed restrictions have been imposed upon the leasing of new equipment

and the trade-in of used equipment. As apparent weaknesses have developed

in this armor, interpretations, explanations, and regulations have been aggressively

sought to patch such weaknesses, the end of all such maneuvers being further

rigidity and the preservation of the status quo. The primary complication in the

accomplishment of these aims arises from the fact that whereas this code is a

manufacturers' code, it has, by a peculiar device regarded as the heart of the code,

attempted to control all sales of the products of the industry, not only by the

manufacturers but by the hundreds of dealers throughout the country engaged in

the retail sale of these products.

As a result, much valuable time is consumed by this company, and we assume

by other manufacturers, in the instruction of our own organization and in answer-

ing the harassed inquiries of our dealers, to the end that these provisions may be

more uniformly understood and observed and so that the resulting armor will

remain impregnable. It is important to note that very few complaints of viola-

tions of labor provisions under this code have come to our attention, most code

activity apparently being concentrated on the observance of these so-called "fair

trade practice provisions", including open price filing.

(2) In the case of the other code, it is also significantly true, insofar as we

know, that few, if any, violations of labor provisions have arisen; but since there

is no open price filing of retail prices, there is no reason, or basis, for such all-

consuming code activity. In fact, we have heard of no complaints pertaining to

trade-practice provisions for a period of many months. Although temporarily

it may be true that business for the manufacturers under the former code has

been more profitable than under the latter, it is the more true that business under

the latter is sounder, is more dynamic, and presents fewer obstacles to the satis-

faction of the requirements of the buyer, and hence to its own natural evolution

and progress.

(3) We have felt so strongly on this subject that we presented a statement

before the National Industrial Recovery Board when it recently invited a dis-

cussion as to price fixing under the codes. We attach hereto a copy of that

statement, which clearly presents our position on this important subject.

(4) The National Industrial Recovery Act was conceived about 2 years ago

to stimulate reemployment and to stimulate business to reassume the risks which

it necessarily has to assume and does freely assume under more normal conditions.

The Congress wisely provided such encouragement by enacting the National

Industrial Recovery Act, and even more wisely provided that such an act, being

experimental in nature, should be given a limited life. Business responded whole-

heartedly to that encouragement. Since then the patient has made progress,

and it is now these same artificial stimulants, necessary in an emergency and

given as an emergency treatment, which disturb confidence by hampering further

sound progress, by eliminating desirable competition and by raising costs and

prices. The Congress is again called upon to display its courage and its wisdom

by removing these emergency treatments that not only have served their purpose
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but that now threaten the confidence that they were designed to create under

different conditions.

(5) That emergency treatment had to be national in scope. It was. Now

we are faced with more individual problems, which are not national in scope and
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which should not be treated by national legislation. It is logical to expect and

reasonable to predict that if certain portions of the National Industrial Recovery

Act are regarded as desirable, such portions should be adopted in proper legisla-

tion by the various States. It is in the States that the power reposes to legislate

concerning the relationships between industry and labor and not in the Congress.

Furthermore, these State legislatures, because of their proximity to individual

businesses, are in a better position to know and to appreciate how real is the pro-

gress that has been made by industry in their own States toward the realization

of higher standards of living for labor. That progress which has evolved na-

turally and logically, company by company and industry by industry, is a sounder

and surer progress than can be realized by legislation. As a matter of fact, most

of the standards that can safely be adopted as a lowest common denominator by

legislation are already far exceeded by most individual businesses.

(6) We have already on our statute books laws protecting industry against the

truly unethical competitive practices, such as malicious lies as to competitors'

products, misrepresentation as to one's own products, graft, and corruption of

buyers, and consequently there exists no general need for additional legislation

to protect industry against such tactics.

(7) We believe that 18 months of experience under the National Industrial

Recovery Act furnishes ample proof that it has definitely delayed recovery through

the imposition of higher costs than were necessary, or advisable, and the resulting

temptation to industry to raise prices even higher than the increases in costs

justified. The result has been higher prices at the wrong time, the introduction

of an effective barrier to desirable increases in production, the increasing loss of

foreign and domestic markets, and a definite trend toward a policy of scarcity,

which can only mean permanently lower standards of living in these United States.

There is a peculiar paradox in our attempt to recapture markets temporarily lost

to us, in our ever-mounting relief rolls, and in the conflicting tendencies of the

National Industrial Recovery Act to raise prices, and thus to limit our production,

thereby frustrating our attempts to create employment and to regain these losi

markets.

For these reasons, we urge your consideration of these basic factors and your

study of the unfortunate tendencies which have been developing under the Na-

tional Industrial Recovery Act. These tendencies should be stopped. The Na-

tional Industrial Recovery Act has served its purpose and should properly be

allowed to expire on June 16, 1935.

Very truly yours,

Donald G. Sherwin, Vice President.

Statement of D. G. Sherwin, of the Caterpillar Tractor Co., on Open

Prices, Uniform Prices, and Price Fixing

Mr. Sherwin. Mr. Chairman and ladies and gentlemen. I would like to

claim residence in Washington, D. C, but unfortunately I come from Peoria,

111. It has been impossible for me to sit here for 3 days and not have a pro-

found respect for the complex problem which has been presented to this Board.

I am amazed at the confliction of evidence. One gentleman's evidence indicates

that the presence of certain code provisions results in monopolies, ruthless price

cutting, and all other evils; another gentleman's evidence will indicate that it is

the absence of the code and those very provisions which creates the same result.

Inevitably a profound doubt occurs in your mind as to whether any form of

Federal legislation can possibly be the right answer, or can possibly afford the

protection which has been asked for here.

My presentation is going to be very brief; I do not intend to confuse what

has been said, but I think there is one point that should be considered in the

deliberations of this Board when attempting to determine any price-protection

policy.

We see nothing inherently wrong in the filing of prices for the protection of

the public, to prevent unfair discrimination between purchasers, and as a dec-

laration of price policy by the vendor when such price filing is not converted

into price fixing by other supporting provisions. The practice of open pricing

and of one pricing, if you please, is an old one followed to the advantage of all
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concerned by many American businesses; but the advantages of this practice

have been largely destroyed, in our opinion, by the practical operation of many

of the existing codes of so-called "fair competition." Under these codes open

prices soon become uniform prices, and uniform prices have a habit of degenerat-
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ing into fixed prices.

Let us assume an industry with a dozen principal competitors. Invariably

there is a leader and generally a recalcitrant. If the code is a tight one, the

leader's prices are adopted by all. If he raises prices, all others raise their

prices equally, regardless of location of plant, quality of product, or cost of

production. On the other hand, if the recalcitrant "feels his oats" and cuts

prices, and if he is a substantial factor in the industry, his cut is met bj' all others,

regardless of the factors previously mentioned. It soon becomes apparent to

leader and recalcitrant alike that at best they can only enjoy a very temporary

advantage as far as prices are concerned and that they distrub not so much their

competitors as their own customers. So, although exasperated for different

reasons, they reluctantly decide to "play ball", and that industry is on the road

to fixed prices. Unfortunately, because of this emphasis on prices, each member

of the industry thereafter tends to become more and more interested in the main-

tenance of fixed prices, to the exclusion of other competitive factors. We are

all interested in profits and the shortest route to them, and this price-maintenance

route may look almost too good to be true. I am inclined to think it is just that.

It might be remarked at this point that codes are not responsible for such a

situation, that it could and did develop before the advent of codes. That may

De true to a degree and for a time, but the free and unhampered forces of com-

petition, the element of quality, the reduction of costs, and many other natural

factors soon remove the rigidity of such a situation under a noncode existence.

Admittedly it is not open price filing alone which prevents this normal solution

of a rigid situation, but it is the combination of open price filing and supporting

provisions, present in some of our codes, which are conducive to the continuance

and perpetuation of price fixing.

These supporting provisions are designed to prevent the use of natural or

earned competitive advantages possessed by one or more competitors, but not

by all. They operate to remove all competitive differences other than price

differences. For example, they place obstacles in the way of proper credit grant-

ing of a nature which cannot be participated in by all. They prescribe terms

and time of payment, limit leasing and trade-ins, and in various other ways pre-

vent the use of those natural or earned advantages not possessed by all com-

petitors. They are designed to preclude the use of various distributive advan-

tages that may have been developed through much effort, at large expense and

over long periods of time. Thus their purpose and application tend to prevent

the use of natural or acquired advantages, to remove all of the obvious differ-

ences between competitors, and so to make them all as nearly alike as possible

through this leveling process. The obvious effect of removing the natural play

of these advantages is to focus attention on the one subject of prices; all of which

have already become alike through open price filing. This is exactly what I

understand regimentation to be. Furthermore, it is this same combination of

price fixing and these leveling provisions that hamper and obstruct the struggling

efforts of small business to become bigger by preventing it from using its natural

advantages and thereby competing on more even terms with its larger competitors.

We have come quite a way on a strange roadâ€”a rather dangerous detour.

Now all this discussion as to the effects of codes upon industry may be inter-

esting to us, but it is of lesser importance on our road to recovery than are the

results on our customersâ€”the buying public. It is the consumer who is being

continuously disadvantaged by rigid price structures and the removal of the

normal play of other competitive advantages. It is his actions that are restricted

by this combination, and it is his purchasing power that is being cheated by the

practical operation of this combination of open price filing and these leveling

provisions, the sole combined purpose of which is to preserve the status quo.

And this consumer is our customer. It requires little experience with codes and

their operation to realize that there is no excuse or reason for this class of sup-

porting viifair trade practice provision except to preserve this status quo and to

make out of open price filing, fixed prices, therti y disadvantaging the consumer

by preventing competitors from passing along tc the public those natural ad-

vantages which they have earned or otherwise possess.

It should not be necessary among this body of men to call attention to the

extremes that have been attempted to prevent the inevitable break-down of a

system so unsound. True, money has been made by industry because of open

price filing and these supporting trade practices, or any way during their existence.

2866 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

It continues to be made, but at questionable cost to real progress. I take it to be

obvious and a recognized fact that trade progress must logically come from the

removal of all possible obstacles between the vendor and his customer. If the

vendor is to progress he must be keenly perceptive of the needs, the wants and
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the wishes of his customer, and he must be able to make promptly available to

him any advantages which the vendor has earned and may offer as the result of

his resourcefulness in invention, better methods or reduced cost. I take it

also that it is desirable to stimulate the new application of present products, the

discovery of designing of new products, the adoption of better methods and the

further reduction of costs, all to the end that the interest of the buyer will be

quickened and that his dollar will go further than it has ever gone before. I find

it difficult to believe that all this can be accomplished under any combination of

fixed prices and supporting provisions which tend to remove all other competitive

differences.

Does industry or any substantial part of it really believe that it can be perma-

nently sheltered by a mother code, that its way can be continuously smoothed and

its future assured by shackling the forces of competitionâ€”fair competitionâ€”

which are the forces of progress under our system? Does it not also realize that

when it receives and accepts such doubtful gifts of protection that it is at the same

time relinquishing, in some measure, its own freedom of action? Of what avail,

from a purely selfish standpoint, is the protection of the future, if that future

must be lived under, or spent according to, the rules and regulations of a pater-

nalistic government which we would be voluntarily creating by demanding such

protection of it. Do not misunderstand my point. I am not arguing for ruth-

less or unfair competition. They should certainly be prevented if they can be

without too great a surrender. I believe that business, to a greater or less extent,

is affected with a public interest and that abuses by it should be the subject of

regulation for the protection of all, but not regulation by such interested parties

as ones' competitors who have but one purposeâ€”the elimination of all competi-

tionâ€”not merely unfair competition. You have an exceedingly difficult task

in attempting to classify competition. I am amazed at the apparent extent of

these petitions by American business to their government for protection against

competition. How is the Government going to give that protection without

jeopardizing economic balance and without some tampering with that most

intricate of all mechanismsâ€”the national price structure. Frankly, I find it

difficult to agree that it is either practical or advisable to seek the protection of

the Federal Government against the natural forces of fair albeit vigorous Ameri-

can competition. I fear the consequences if such protection could be given.

For these reasons, we are unalterably opposed to the combination of any form

of code regulated price filing when coupled with supporting unfair trade practices

which have for their combined purpose the fixing of uniform prices and the elimi-

nation of all other competitive advantages. There may be good reasons and

justification for the retention of open price filing under certain circumstances and

conditions if, but only if, these other levelling provisions are completely eliminated.

The combination is badly mated so far as our industrial progress is concerned.

Cleveland Buff & Manufacturing Co.,

Cleveland, Ohio. March 22, 1935.

Hon. Pat Harrison,

Senate Office Building, Washington, D. C.

Dear Sir: We are taking the liberty of writing to you to express our views

regarding the operation of the National Recovery Act as we have found it in our

line of business.

From our observations, the National Recovery Act has been taken advantage

of by the large manufacturers to formulate a policy to their own best interests

without regard or thought to bettering or helping conditions in general and in

that way eventually helping to arrive at better business and ending the depression.

National Recovery Act has worked to a great disadvantage to small firms and

has not in any way helped to overcome the depression or the effect of the depres-

sion.

The writer has attended all but the last three of the code meetings or association

meetings of our line of business, and at the last one he attended he strongly ob-

jected to any further raise in prices, as there has been no increase in the cost of

material, in fact in some cases costs were lower. However, at each meeting since

then until the last meeting prices have been steadily advanced. In the case of
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the last meeting, there was a reduction of 5 percent in one line of goods tliat we

handle but this was offset at the same meeting by a further advance in other

items which was not justified.

We are opposed to such methods and feel that the National Recovery Adminis-
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tration should not be allowed to continue to function except in such matters as

pertaining to labor, wages, and working hours. We are strongly in favor of laws

to regulate these.

It is our honest opinion that if the National Recovery Administration is allowed

to expire it will be the means of bettering business conditions in every respect,

and at the same time, the ultimate consumer will not be forced to pay prices out

of line with what they should pay.

Thanking you, we remain

Yours truly,

Cleveland Buff & Manufacturing Co.

The Campbell, Chemical Co.,

Oakland, Calif., February 11, 1935.

Dear Senator Nye: We have received your telegram with reference to the

National Recovery Act and addressed to the Comco Chemical Co. According

to the papers our code has been made up but not yet put in effect. We small

fry have not been favored with the code as finally formulated, nor have we during

the year the code has been under discussion, received any information about it.

That the authorities are aware of our existence, however, cannot be doubted as

we have received a bill for code expenses.

The last draft seen by us was in one of the papers recently, providing for open

prices, and a long rigmarole of fair-trade regulations, designed to leave us small

fellows out on a long limb. Just to mention one thing, the cash discount is limited

to 2 percent. We of limited capital simply cannot remain in business unless we

can allow a larger cash discount. The whole set-up, it seems to us, is just a step

toward price fixing, and when that step is taken we are out of it.

We urge, Senator, that it is impossible to make up a code of practice that is

fair to both the big and the little fellows, and that the code for the future be limited

to regulations to give labor just returns. Otherwise there should be free com-

petition.

Very truly yours,

The Campbell Chemical Co.,

C. Skattebol.

Empire Brick Co.,

Columbus, Ga., February 10, 1935.

Hon. Gerald P. Nye,

United States Senator, Washington, D. C.

Dear Sir: Replying to your wire of the 9th inst.

During the 3 depression years previous to the code we operated our plant about

7 months a year, and thought that was bad enough, but since the code we operated

only 90 days the first year and then had stock enough on hand to last at least 4

months further.

We are not making complaint about the hours or wages, but the price-fixing

feature has put us practically out of business.

Since this share-the-work plan has been adopted, we work about 50 men, only

1 white man, and it is costing us about $500 per month for the actual food they

eat, and we do not know how they are living on this.

We are enclosing a copy of our Bulletin No. 4 dated February 21, 1934, which

shows the price of brick $10.20 f. o. b. our plant, but on August 15 the price was

advanced to $12.50 to the dealer, $13.50 to consumers.

If you will notice this bulletin you will find that it puts brick at more than 200

percent profit, which causes all the abuse.

The code price is $1 per thousand higher to the contractor than it is to the

dealer. We have three local contractors, who oftentimes buy in quantities of

over a million. Each of them did it last year. Yet we have one dealer, who has

never handled but one car of brick and we had to sue him to get our money, yet

he can buy brick $1 per thousand cheaper than the contractor.

The code also forbids brick being snipped on consignment, and states brick

shall be standard size, and in figuring the freight all brick must be figured on

4%-pound.
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The Eufaula (Ala.) Brick Co., who make a very poor hick and would not get

any business if they got the full code price, sell brick as low as $7 per thousand

and ship on consignment.

The Chattahoochee Brick Co., Atlanta, Ga., have sold several million over-
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size brick.

The Clay Products Exchange of this city shipped brick at weight of 4.18

pounds. They also sold brick at Albany, Ga., for a colored school direct, and

then gave the five dealers credit on their books for one-fifth of ths commission,

and compelled them to buy brick from them to get this commission, which you

see is nothing but a rebate.

Sylacauga (Ala.) Brick Co. sold some brick delivered on the job at SI 1.90.

Plainville Brick Co. sold brick at Albany, Ga., at $7 f. o. b. their plant. So did

the Standard Brick Co. at Macon, Ga.

A little plant at Thomasville, Ga., has never had but one price and that is

$7 f. o. b. plant.

Before the code a large percentage of our business was done in Florida, but

since the code we get practically none as the three plants at Molina, Fla., who

do business within the State of Florida, say they fear no punishment from the

National Government as they do no interstate business. They sold one of our

customers delivered on the job at SI less than our f. o. b. plant price.

Another trick with all of them is to overship a job, and then sell the over-

shipped portion at a discount, claiming that it would be ridiculous to return them

to their plant.

Two of the largest brick plants in this section are in bankruptcy. Both went

in before the code and both had largo stocks on hand and arc disposing of them

in direct competition with us at from $5 to S7 per 1,000, and tile at one-half the

code price. One job is in 50 yards of our office, that was delivered this last week.

There is a warehouse being built at Dadeville, Ala., and they were offered

brick from Sylacauga at considerably lower price than the code specified, yet

with this cut they say it was cheaper to build out of rock.

Some manufacturers sell a face brick a3 common brick, while the others are

so common that they would never get any consideration if they did not cut the

price.

This city has a population of about 46,000, and there was only one small brick

buildingâ€”which only took one car of brickâ€”erected last year, and these were

bootlegged brick.

We believe if we could get the price fixing removed there would be the biggest

building boom that we have ever seen in this section.

We have two customers who say they will buy a million each when the price

gets right, and every old customer we had is a prospect. They are now buying

from hand to mouth and most of them within 100 miles are sending trucks and

only buy a truck load at the time.

The complaints mentioned above have been reported to the code authorities,

and the only consolation we get is a pleasant reply.

Hoping to get the price-fixing feature removed, we are,

Yours truly,

Empire Brick Co.,

F. A. Heard, President.

Used Car Statistical Bureau, Inc.,

Boston, Mass., February 21. 19S5.

Hon. Gerald P. Nye,

Washington, D. C.

Dear Senator Nye: We trust the enclosed copies of both our letter and original

complaint sent you on February 27, 1934, will refresh your memory relative to

our complaint filed with the National Recovery Administration.

We are taking this opportunity of writing you again in view of the forthcoming

renewal of the National Recovery Administration codes with the thought in

mind that you may care to use it as an example of what is happening to the

"small business man."

For your information a copy of our complaint was read into the records of

both the public meetings of February 27 and 28, 1934, under group 5 as well as

the National Recovery Review Board meeting presided over by Clarence Darrow.

We are giving this information to you so that you may become acquainted

with what we have done to seek relief. In spite of these public meetings, from

the writer's personal observation while in Washington, it looks very much like
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a losing battle unless we can be fortunate enough in having someone like yourself

help us to obtain relief from this so-called "Iegalized-monopoly'' code of the

automobile retailing trade.

We know that some of your constituents have been similarly harmed and
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anything you can do to remedy the evils set forth in our complaint will be greatly

appreciated by them as well as by us.

Respectfully yours,

Geo. H. Cohan, President.

Specialty Paper Bag Co., Inc.,

New York City, February 18, 19S6.

Hon. Senator Nte,

United Stales Senate, Washington, D. C.

)ear Sir: A bill will come before the Congress this week prolonging the life

of the National Recovery Act for 2 more years and we, the majority of the small-

business men, are absolutely against the continuation or prolongation of the

National Recovery Act.

With the possible exception of the minimum-wage and maximum-hour clause

all other features of the National Recovery Act are objectionable and should be

stricken out from any bill that may come before your honorable body. The rea-

sons are many.

The way the laws of the National Recovery Act are being carried out will

eventually crush and put out of existence the small-business man. Whether or not

it was intended, we do not knowâ€”but perhaps notâ€”but it crystalized to a mon-

strosity which threatens the very existence of all small-business men.

After all, the small-business man (meaning the small manufacturer or merchant)

constitutes 97 percent of all business in this country and the laws made should

please and be of benefit to this very big majority. But the 3 percent, or a negligent

minority, rules and dominates the other 97 percent.

Now take our industry, the paper bag manufacturing industry, consisting of

45 manufacturers. We are being compelled to support two watchdogs, the code

authority and the executive authority. The first-named with a secretary, assistant

secretary, and four stenographers. The latter with a secretary, assistant secre-

tary, and three stenographers. The code authority has expensive quarters at

369 Lexington Avenue and the other in spacious quarters at 11 West Fory -second

Street.

Why we must have and support two organizations we do not know. We

members, at least the majority, were never asked. Both do absolutely nothing

for the benefit and welfare of its members except to send out bills every month

for dues and other extras. These expenses amounted to $38^00 last year.

We (meaning a<rain the majority in our industry) are so dominated, "harrasfed,

and cajoled by a small minority (only about five manufacturers) that we are

afraid to breathe. They threaten us by phone calls and letters not to do this,

that, or the other thing.

Now we would not mind paying to both organizations the assessment if we

would only derive some benefits, but just to feed 13 leeches who don't do any-

thing for the majority of the members but do the bidding of the minority of the

5 members for fear of losing their easy jobs.

Here you have a picture which applies to every industry in this country. We

can get along very nicely without the code and other set-ups which are called by

everybody privileged and legalized racketeers. Code and other set-ups in the

National Recovery Administration are nothing less than racketeers who should

be put out of existence. The quicker the better.

We hope and trust that your honorable body, the United States Senate, will

reject the continuance of the existing National Recovery Act or any other form

of strangulation of business.

We look to you, Senator, as the defender of the small business man, for protection

and to rule out forever the National Recovery Administration under which a

system of rule by men instead of by law has been created, with the rulers bent

solely on the oppression of weaker competitors. The big ones don't needâ€”the

small man must have protection.

Yours very respectfully,

Max Detjtsch, President.
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LACO OlL BURNER CO.,

Griawold, Iowa, February 11, 1936.

Senator Gerald P. Nye,

Washington, D. C.
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Dear Mr. Nye: In answer to your wire of February 9 in regard to my experi-

ence under the National Recovery Act. The National Recovery Act regulations

have not been very encouraging. After going along with the National Recovery

Aet'for a year, it seems that a great many manufacturers and dealers adhere to

the code through greediness, thinking it would enable them to slip prices up on

the other fellow without him finding it out.

Is there any question but what the antitrust law was a good law and helped the

mass of business, especially the small manufacturers? The National Recovery

Act and its codes are certainly undoing the antitrust law which took many years

to get going. For instance, I have recently made inquiries for oil-burner ignition

transformers. For your information, they cost $4.30 each when purchased by

the thousand, delivered in Griswold, Iowa. Now every manufacturer that I

wrote to had the same prices, regardless of where they were located or the effi-

ciency of the factory. In Connecticut the freight rate is $2.85 per hundred or 40%

cents per transformer; in Iowa the freight rate is 38 cents per hundred or 5% cents

per transformer. Now anybody knows that it would not be possible for the cost

price to be the same to every manufacturer especially when they take the freight

rate into consideration. The whole thing is stimulating inefficiency.

Now the ignition-transformer condition also applies to every bit of material

I purchase to go into the construction of oil burners, even the lumber for the

boxes.

The code is creating a strong monopoly on every commodity that is manufac-

tured or used by the public, creating thousands of additional small warehouses

for distribution all over the United States, which is adding on to the cost of any

article they distribute. This condition is growing under the National Recovery

Act regulations.

The Laco Oil Burner Co. is one of the largest oil-burner factories. However, the

oil-burner industry is a very small industry. We build nothing but oil burners.

The business does not afford distributing houses, etc. When I refer to large

manufacturers, I mean such as General Motors, General Electric, Westinghouse,

Standard Oil, and such companies that manufacture a wide variety of commodities

and they already maintain distributing branches and by adding oil burners to

their line, merely means a very small addition to the present set-up, where the

Laco Oil Burner Co. would be compelled to bear the entire burden of all the

expense of the distributing branch. Take Chicagoâ€”the large companies maintain

wonderful down-town offices for their entire lines, while with Laco, we could not

possibly go against the expense of a down-town office, so we have to sell about a

dozen or more small plumbing and oil-burner shops, scattered probably rurally

over Chicago. Their expenses are less, consequently, we can undersell the large

showrooms and still make the same profit. The code is doing all it can to close

such competition, which would mean the closing up of all such factories as Laco.

Find enclosed a questionnaire that I received from the emergency committee

of the oil-burner industry along with their explanations and instructions, and also

enclosed an actual computed cost of the complete installation of an oil burner. It

would seem as if what the oil-burner industry was trying to do was to eliminate all

â–

competition and throw the business into large expenses of operating showrooms of

the bigger companies. Now I filled this report out and did not send it in as it

wouldn't do any good, as so far most of the code administrators are chosen by the

large companies and are for them, so I am only handing it on to you for your

information. You can readily see that they are trying to squeeze out the fellows

that are hurting the bigger oil-burner companies, by eliminating competition.

If they would go the other way and put the antitrust law into effect and allow

the most fit man to survive, and put the price of oil burners down to $200 which

could easily be done and still make a profit, it would certainly sell more oil burners

and help to relieve the unemployment.

Hoping you will be able to wipe the National Recovery Administration and

code regulations entirely out of all manufacturing industries. I remain,

Very truly yours,

L. A. Cocklin.

Very conservative estimate of a profitable selling prico and complete installation

on a high-grade pressure atomizing type oil burner, completely installed with

275-gallon tank.
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Burner $80.00

Tank 18.00

Freight 5- 00

Transfer of material 2. 50
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6 hours labor, mechanic, at $1.25 7. 50

6 hours labor of help, at 60 centsl 3. 60

36 fire bricks, at 6 cents 2. 16

Cement L 00

Tubing and connectors 5- "0

Wiring material for 6-voltage installation 3. 00

1 installation inspection 3. 00

2 service calls 00

Total, installation and burner price 138. 26

10 percent overhead on installation 13. 90

50 percent profit 76.80

Total, retail price 228. 96

Emergency Committee of the Oil Buhner Industry,

New York City.

Gentlemen: The undersigned submits the following answers to your ques-

tionnaire of recent date:

1. Do you believe this $259 price constitutes "willful destructive price cut-

ting?"â€”A. No.

2. Do you believe that the present trend of the industry will create a monopoly

of the oil-burner business by a few of the major oil companies?â€”A. It will not

for reason in letter.

3. Do you believe a price of $259 for an oil burner installed with 275-gallon

tank has created an "emergency" in the oil-burner industry.â€”A. No.

4. Do you believe it possible to conduct your business and employ labor at

profitable wages if you have to meet this price?â€”A. Yes.

5. What was your lowest selling price tor minimum 275-gallon tank installa-

tion in the year 1934?â€”A. $225.

6. What was your approximate net profit on this particular minimum installa-

tion?â€”A. $75.

7. How many years have you been engaged in the oil-burner business.â€”A. Nine.

8. Do you think emergency should be declared and a minimum selling price

should be established.â€”A. No.

9. If answer is "yes" what do you believe is the minimum price at which a

275-gallon inside tank and burner installation should be sold to provide reason-

able wages and small profit?â€”A. $200 to $250 depending on locationsâ€”and sell

more, which means more employment.

Firm name: Laco Oil Burner Co. By: L. A. Cochlin. Title: Owner.

City: Griswold. State: Iowa.

Q. Are you an oil-burner manufacturer, distributor, or dealer?â€”A. Manu-

facturer.

Emergency Committee of the Oil Burner Industry,

New York, N. Y., January 25, 19S6.

To all retail outlets engaged in the sale of oil-burning equipment:

The sponsors of this letter, whose names appear, believe that the present

ridiculously low price of $259 being quoted and the threatened price by the same

company of $225 for the installation of oil-burning equipment constitutes:

1. Willful price cutting.

2. Creation of definitely monopolistic tendencies.

3. An emergency in the industry which should be recognized as such and acted

upon by the National Recovery Administration.

In order to present the case to the Recovery Administration in Washington,

it is obvious that the facts relative to the emergency must be submitted. We are

enclosing herewith a simple questionnaire which will only take a few minutes of

your time to fill out and which may be the means of furnishing sufficient data to

cause action in Washington.

We have been assured by administration representatives that this method is

our only recourse to check this destructive price cutting and that if an emergency

is proved we can expect prompt action.

That the Recovery Administrator is empowered to act in this manner is out-

lined in memorandum 228, dated June 7, 1934, which reads as follows:
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EXHIBIT B. COSTS AND PRICE CUTTING

Article II: "The following conditions may be deemed to require investigation

to determine whether an emergency exists: (a) Impairment of employment or

wage scales; (b) particularly high mortality of enterprise, especially small enter-
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prises; or (c) panic in an industry or other special conditions thought by the

Administrator to require stabilization by means of minimum price. When the

administrator believes that the declaration of an emergency might be advisable,

the matter will be referred to the Research and Planning Division, notice of such

fact being sent to the Advisory Council."

Article IV: "If on the basis of this report the Administrator determines that

an emergency should be declared, he will make such declaration and establish the

minimum price effective under the circumstances. The declaration of an

emergency will be accompanied by a statement of the facts upon which the

declaration is based, and explanation of the plan which is being applied."

You can readily appreciate the fact that unless the industry generally responds

to this questionnaire, our efforts to obtain relief cannot be successful.

, Your contribution in the matter of fact finding and your opinion of the ultimate

result of present price chaos may be a vital, determining factor.

Fill our the questionnaire attached right now and we pledge you every effort

in our power to correct the present situation.

Very truly yours,

Emergency Committee or the Oil Burner Industry.

f .â€¢ â€¢

Charlotte Frocks, Inc.,

* Kansas City, Mo., February 11, 1935.

â–

Hon. Gerald P. Nye,

United Stales Senate,

"Senate Office Building, Washington, D. C.

Dear Senator Nye: Inasmuch as the National Recovery Act is coming up

for consideration by the present Congress, we desire to present to you the follow-

ing facts in regard to the silk dress industry of Kansas City, Mo.

The Associated Silk Dress Manufacturers of Kansas City consists of three

small manufacturers; one of whom has been in business for 15 years; one for 10

ears, and one for 4 years. They are all managed by capable executives who

ave had experience of more than 25 years. They operate daylight plants with

splendid sanitary conditions, far different than the average eastern plant.

These companies have never, at any time, been able to secure the slightest

consideration, either from the code authority or from the administration for the

necessary modifications of the code restrictions which will enable them to live.

They are all losing money on account of the wage classification in the code and

in a few months will be definitely out of the picture.

The National Recovery Act, as written, furnishes the most facorable terms for

large manufacturers, but is definitely chocking off all small manufacturers out-

side of the New York area.

The Code Authority of the Dress Industry consists of 14 members, 11 of whom

are from New York City and 3 from the rest of the United States. Needless to

say, the New York dominated code authority has no sympathy for the plight of

the unfortunate small western manufacturers and apparently definitely wants

them put out of business. They are well on their way to the consumation of

their wishes.

The Administration, however, sympathetic they may be inclined toward the

small manufacturers, docs not dare to go against the New York dominated code

authority in making such modifications of the classified wages which will enable

the dress industry to survive in the outlying districts.

Here, in Kansas City, we have only semiskilled workers. We are forced to pay

them a classified scale which they cannot earn, as the classified wages are based

upon the production of the highly skilled Eastern worker.

Eastern plants are able to make lnrge cuttings of one number, thereby saving

both in cutting cost and operating cost many times the 30 percent differential

which is allowed the Western worker. Western orders are very small and gar-

ments must be cut according to orders received.

In addition, Kansas City has never had any representation on the code author-

ity, and all of its presentation must be made to a jury of its competitors whose

mind is usually made up in advance.

We have many manufacturers of cotton wash dresses in Kansas City who make

thousands of garments of the same type that are made in our plant, on the wash
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dress classified wage scale, which is 33% percent Jess than that of the silk dress

scale.

When our Kansas City plants applied to the Administration for permission to

obtain exactly the same exemption that the wash dress houses obtained from the
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Administration, they received a reply to the effect that the Administration officials

who granted these exemptions were no longer with the Administration, conse-

quently their application would have to be denied.

We enclose the official letter from the National Recovery Administration stating

this fact.

Two months ago we were granted a hearing in Washington before the National

Industrial Appeal Board, but unfortunately our finances were not such that we

could afford to send a representative. We did, however, base our presentation

through briefs.

It is needless for us to say that our antagonists, the code authority and the Ad-

ministration officials, were there in full force, and of the various persons who ap-

peared against us only one had ever seen a Kansas City dress plant, and this man

was an official of the code authority who would not dare to make any presentation

or plea in our favor.

We have a limited number of workers that can come close enough to the code

that it would not hurt us to make up the difference, but they are so limited that

we can not do enough volume of business to make it pay and to put on more help

would be ruinous on account of so many being unskilled, and having to make up

the difference between what they would actually earn and what we are forced to

Pay-

There are hundreds of workers on relief that would be self-supporting but for

the classified wage scales which have been forced upon industries such as ours.

It is simply not practical.

The few compliance men in New York City will never be able to successfully

police the code. There are hundreds of small manufacturers who are constantly

moving about changing their names as well as their places of business, and it is no

more possible to enforce this complicated code in New York City than it was the

prohibition law. Consequently millions of garments are distributed throughout

the United States at prices against which the carefully regulated manufacturing

area outside of New York City has no chance to compete. Thus, instead of the

code being a constructive agency it is a destructive agency for the entire area

outside of New York City.

We have had experts go over our plants and can furnish you with affidavits to

the effect that they are beautifully laid out and could easily continue to exist were

it not for the unfair wage classifications which have been placed in the code for

the benefit of the large New York manufacturers.

We would be very glad indeed to furnish you with any further information

you might desire.

We have no objections to your giving any publicity you may see fit in regard

to this matter, as we have nothing more to fear from the code authority, as we

believe they have done us all the damage that they possibly could.

Thanking you for any consideration you may be able to give us, we are,

Very respectfully yours,

Associated Silk Dress Manufacturers of Kansas City.

By Mike Finn, President.

P. S.â€”For your information we are enclosing present wage schedule with

classifications.

Dear Senator Nye: In your efforts to investigate National Recovery Ad-

ministration activities you have the wholehearted support of the independent

bakers of this section. National Recovery Administration has developed into

one of our major rackets.

I am enclosing to you notice of contribution for dues, payable to the Macaroni

Code Authority; just one of thousands of other cases of a small merchant, who is

struggling to pay his bills, being intimidated by petty dictators who invariably

have been failures in their businesses. In this case, along with the notice, an

Los Angeles French Bakers Association,

February 26, 1935.

Senator Gerald Nye.

Washington, D. C.
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excerpt is enclosed to intimidate the payment of dues by citing a judgment of

another code authority in another industry. Small bakers in this section have

been prosecuted in local courts for the most trivial alleged violations, whereas

large interstate corporations are allowed to continue violating, owing to the fact

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:44 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

that they have ample funds to take care of any such prosecutions.

We are with you 100 percent in your efforts to eliminate this travesty on

American justice.

Very truly yours,

P. A. LeBrun.

Macaroni Code Authority,

Chicago, III., January S3, 1936.

Peking Noodle Co.,

Los Angeles, Calif.

Notice op Contribution Due the Macaroni Code Authority

1. The Administrator for Industrial Recovery has approved the plan for budget

and equitable basis of contribution submitted by the Code Authority of the

Macaroni Industry. Such approved basis of contribution and the pertinent code

provisions are set forth on the reverse side of this notice. Copies of said budget

are available at the office of the undersigned agency.

2. Upon such basis, there is now due and payable the following contribution:

On production for February through December 1934

Due and payable 15th of month following each production month

3. Your contribution is due and payable upon receipt of this notice. Your

attention is called to the fact that failure to make payment thereof within 30 days

renders you liable to appropriate legal proceedings.

4. Your attention is further called to the fact that you have the right to file a

protest against the payment of such contribution with the undersigned agency or

with the national code authority or with the contribution section of the Compli-

ance Division, National Recovery Administration, Washington, D. C, at any

time within 15 days from the receipt of this notice. Such protest may be on the

ground that the basis of contribution as approved is unjust as applied to you, or

is not being followed in your case, or that you have already contributed to the

expenses of administration of another code, which other code embraces your

principal line of business, and National Recovery Administration has not granted

any order requiring your contribution to the expenses of administration of this

code, or on any other valid ground. Any such protest filed by you must be

accompanied by supporting facts.

M. J. Donna, Secretary-Treasurer.

Macaroni Code Authority,

Chicago, III., January S3, 1935.

To the Macaroni Manufacturing Industry: For your information and

guidance, read the following excerpts from December 31, 1934, decision upholding

obligation of members of an industry to "pay their fair and reasonable share of

the cost of administering the code."

MUNICIPAL COURT OF THE CITY OF NEW YORK, BOROUGH

MANHATTAN, NINTH DISTRICT

Henry G. Schlesinger, as Chairman, and Samuel Mittelman, as Treas-

urer, op the Code Authority Board of the Fur Dressing and Dyeing

Industry, an Unincorporated Association, plaintiff

fs.

Kofsky-Moos, Inc., A Domestic Corporation Organized and Existing

Under the Laws of the State of New York, dependant

Index no. 35915/1934

Complaint.â€”That defendant failed to pay his assessments, denies any liability

therefor, and contests the right of plaintiff to levy or impose an assessment, etc.

etc.

Facts determined.-â€”-That the plaintiff is a duly authorized body empowered

to administer the code; that the code was properly amended giving plaintiff right
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to incur reasonable obligations in administering the code; that an itemized budget

had been submitted and approved by the Administrator; that members of the

industry were assessed on an equitable basis for payment of such obligations and

that "after such budget and basis of assessment have been approved by the
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Administrator, to determine and collect assessments and, if necessary, to institute

legal proceedings in its own name", etc. *

Decision.â€”That the defendant was a member of the industry and, whether

assenting to the code or not, was in a position to benefit and therefore obligated to

pay his assessments thereunder; that "the right of the code authority to levy and

collect assessments must be recognized as a legal right duly conferred"; that

"the obligation to pay this assessment is imposed upon the defendant"; and that

"the plaintiff is entitled to summary judgment in the amount determined on the

prior assessments of damages as agreed on."

Copies of this agreement are obtainable from the court. Attention of delin-

quent macaroni-noodle manufacturers is particularly called to this important

decision.

M. J. Donna, Secretary-Treasurer.

The Chamber op Commerce op Kansas City,

Kansas City, Mo., February 22, 19S5.

Hon. Gerald P. Nye,

Washington, D. C.

Dear Senator Nye: We wish to call your attention to the first annual report

of the Code Authority of the Millinery Industry, which indicates quite clearly

how unfair this code and the manner in which it is administered is to markets

outside of New York.

While we do not have similar reports from other branches of the needle trades

industry, our experience in dealing with them leads us to believe that the same

situation would exist in the administration of all such codes.

We wish to first call your attention to the personnel of the members of the

Millinery Code Authority, shown on page 2 of the report, which indicates quite

clearly complete domination by New York interests. The explanatory notes

following also indicate that outside markets are given very little consideration.

Mr. Max Meyer, chairman of the executive committee, makes the statement

on page 12 that there are approximately 1,400 millinery manufacturers in the

country doing approximately $100,000,000 of business. The tabulation on page

27 indicates the location of these plants, and shows the exact total 1,353.

On page 15, it is shown that during this year the code authority collected

$576,628.27 for the administration of the codeâ€”practically all of which they

report as being spent, which is shown in the balance sheet on pages 18 and 19.

This amounts to more than one-half of 1 percent of the total business done by

the industry, and seems to be quite an exorbitant expense for administering one

code.

In setting up statistics for the various areas, the country has been divided

into eight sections, as indicated on page 21, although these sections do not corre-

spond with the areas provided for in the code. Apparently, this division has

been made for the purpose of making a better showing, than would occur if the

code areas were used.

It will be noted from the following tabulation taken from the report, that all

of the areas indicated show increases in wages.

Wage in-

crease

(percent)

Employ-

ment

(percent)

Area no. 1 (New York).

Area no. 2 (Kansas City)

Area no. 3 (Chicago) -

Area no. 4 (Connecticut, etc.).-.

Area no. 5 (Birmingham, etc.).

Area no. 6 (Pacific coast)

Area no. 7 (Baltimore, etc.)

Area no. 8 (Detroit, etc.)

17.70

29.60

10.30

13.90

21.10

8.20
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It occurs to us that this is the most conclusive proof that the Millinery Manu-

facturers Code has worked to the detriment of all markets excepting Greater

New York.

We also wish to call attention to the fact that the wage increase in the Kansas
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City area is greater than in any other area.

On page 28 of the report, it shows a mortality of 281 firms out of a total of

1,353 during the year, which does not speak very well for the operation of this

code.

On page 46, under the caption "A carping critic bucks the code from its very

inception." From our dealings with the code authorities and their special com-

mittees, we feel sure that this is directed against the Kansas City milliners, who

have persistently objected to this New York dominated code authority and

committees working under them.

Our largest millinery manufacturer reports that in 1933 he had a deficit of

$300, as compared with a deficit of $10,000 in 1934 operating under the code.

We also wish to call attention to the remarks on page 47. The center para-

graph, wherein the bold statement is made that if any legal proceedings are

brought against the code authorities, or the validity of the code, such firms or

markets no longer have standing with the code authority, which seems to us to

be rather a high-handed arbitrary position for them to take.

We do not have additional copies of this report to furnish you, but they are,

no doubt, available in Washington. If not, they can be secured by addressing

the Code Authority of the Millinery Industry, 469 Fifth Avenue, New York

City.

As previously stated, we have had up many cases for the needle trades in

Kansas Citv regarding their codes with the code authorities and administration

officials in Washington. In all such cases the story has been the same. We

have expressed to them, on many occasions, our belief that through the codes

New York interests are attempting to put all outside markets out of business.

From many remarks we have heard in conversation with these officials and other

contacts, we are sure that our conclusions are correct, and we believe that this

report of the millinery manufacturing industry fully confirm? our belief.

While the situation witli regard to the needle trades is probably the most out-

standing, this same situation has prevailed in other lines of industry.

We have been accused, on account of our activities, of opposing the entire

National Recovery Act program. This is hot true, as for a time at the beginning

of the National Recovery Act, the job of getting it under way in Kansas City

was turned over to this organization. Committees of the most prominent business

Men were appointed, spending practically all of their time, and using the entire

staff of this organization in getting the National Recovery Act under way.

We have, since its inception, maintained a National Recovery Act bureau for

the pupose of guiding both members and nonmembers in the adjustment of

their business under the National Recovery Act. This has cost a considerable

sum of money, and long hours of labor by many of our most prominent citizens,

for which the administration paid not 1 cent, and this service gratus might be

compared with the cost of 8576,628.27 used in 1 year only for the maintenance

of this one millinery code authority, who attempts to criticize us for our labors.

We have gone to some length in outlining our position in this matter, not only

on account of this report, but on account of the activities of other code authorities

detrimental to the business interests of Kansas City, and I am sure that you

will readily understand that there can be but two results if this thing is continued

as in the past: Our firms are going out of business, or declare themselves in open

defianceâ€”neither of which they want to do.

Your cooperation for a fair deal in these matters is earnestly solicited, and we

hope that the Congress will in rewriting the National Industrial Recovery Act

give consideration to the entire country, and see to it that it will not be possible

for one small section of the United States to dominate the business of the entire

country.

Yours very truly,

J. E. Burke, Trade Commissioner.

Ernest L. Rhodes Co., Inc.,

Atlanta, Ga., February 16, 1935.

Senator Nye,

Washington, D. C.

My Dear Senator: I have read most interestingly your different talks upon

the codes and the administration of same.
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Perhaps to assist you a little in your fight upon the very large tax that is being

made upon the manufacturing industry, which I think is unreasonable and might

say the worst grafting that I know of, I herewith attach you the estimated expense

of the Millinery Code for bl/i months, and they put the burden upon the manu-
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facturers.

If you will notice here that for hats that are manufactured and sold for $7.50

per dozen or less, the little labels, of which I attach you one, is charged at $3.50.

From $7.50 to $48 are sold us at $5, and hats above $48 we are charged $20 a

thousand, and as you will see the cost for this label is $1.05 per thousand.

And if vou will notice on salaries the chairman, Mr. Max Myers is allowed at

the rate of $20,000 per year; the secretary $10,000; the auditor $10,000, and so

on. And you see they have a budget set-up of $261,000 for the first 5J4 months

of the year.

I personally feel that the codes should be simplified and should be under not

over 20 general codes, and I believe there has been about 550 codes so far passed,

and out of the 550, 500 of them have had from 1 to 12 amendments tacked on to

them.

I believe thit the National Recovery Act would be a good thing with a limit

of 40 hours on time, and a minimum of wages, and the Government to handle it

the same as they do their income tax, and license firms to do business, and then

appeal to the general public only to buy merchandise containing the labels or

stamps. You see from this Millinery Code the number of people that the industry

has to support.

And well has Mr. Sturtz, secretary of the Eastern Millinery Association of

New York, said in an interview that appeared in Women's Wear that New York

City has had the poorest January business in 20 years, and without the burden

could be lifted that there would be a few legitimate manufacturers left.

Wishing you great success in your fight for the people, I am

Yours very truly,

Ernest L. Rhodes, President.

Cameo Amusement Co.,

Jersey City, N. J., February 16, 19SS.

Hon. Gerald P. Nye,

Senate Office Building, Washington, D. C.

Dear Mr. Senator: I can state without reservation that the National

Recovery Act Motion Picture Code has definitely increased the burdens of the

individual independent theater owner and has operated to extend the monopolistic

grip in this business.

The Motion Picture Code is a vertical code running all the way from the

producer in Hollywood through the distributing system located in the 32 exchange

centers in the United States, and reaching down to the smallest theater in the

smallest town in the country. The code is administered by a code authority con-

sisting of 6 executives of motion-picture companies, members of the Hays Asso-

ciation; 1 producer, not a member of the Hays Association; 2 representatives

of exhibitor trade associations, both of which accept affiliated theaters (con-

trolled by producer members of the Hays Association) as members in the exhibitor

association, and 1 representative of the independent exhibitor.

It can readily be seen that the independent exhibitor is outvoted 9 to 1 in the

code authority. This unequal division and control of the business leaks down

into the local boards that have been given power of life and death over every

theater in the country, inasmuch as they control the time when a theater can show

pictures, and in instances where the affiliated chain theater gobbles up all the

copyrighted motion-picture films, one of these boards is given the right to say

whether or not the independent shall receive any product.

It might be in point to mention that within the past month the Department

of Justice secured indictments in the Federal court in St. Louis against two of the

men specifically named as members of the code authority (Messrs. Harry Warner

and George Schaefer) and three of the companies (Paramount, Warners' and

RKO). It is against such a set-up that we have to struggle.

In my own particular instance; I own a theater that is larger than the com-

peting affiliated chain theater, but nevertheless I must wait a considerable length

of time to play the pictures that I lease, and in addition I have no freedom in

competing for the leasing of such product. Even though I am willing and able

to pay the price for the pictures, I must wait until the chain makes its choice

and then I get the leavings. I own the theater property and have been in some

way connected with the motion-picture business for the past 18 years.
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I can safely say that never in my experience have conditions been as bad as

they now are under the operations of the Motion Picture Code. To adequately

give you the entire viewpoint of the Motion Picture Code, it would be necessary

to write a book; however, it should be stated that the code has worked out in
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practice as definitely hindering all freedom of the independent exhibitor, and

the few clauses designed for our benefit have been definitely nullified by the de-

fiance of the producer-distributors in control of the code authority, and the entire

administration of the code.

It must be remembered that these same men created the conditions against

which exhibitors, public groups of citizens, and the Government itself, have

complained in the past but now they have been able to wrap the sanctity of

National Recovery Act around them and administer the code that was designed

to restrain their rapacious appetites.

You may count upon me to give you such further information as you desire,

and as soon as I have a reply I will call the attention of my associates to this

situation so that they will forward to you additional information.

Respectfully yours,

Benj. Berkowitz, President.

Automotive Service Bureau,

Baltimore, Md., February SI, 1935.

Senator Gerald P. Nye,

Senate Office Building, Washington, D. C.

Dear Sir: We have noted in recent newspaper articles that Senator McCarran

and yourself have introduced a resolution to investigate objectionable practices

in the operation of the National Recovery Act.

By reason of the monopolistic and oppressive tendencies of the Motor Vehicle

Retailing Code our operations have been impaired to a dangerous degree threaten-

ing our very existence.

We have tried every means possible except court procedure to secure redress

but without result. We thought at one time that we saw light when our case was

considered by the Darrow Board but this board was disbanded just as we might

expect relief.

We are not alone in our predicament, since there were about 14 organizations

such as ours when the code went into effect and now most of them have been

forced out of business and no longer exist.

If our case is of interest to you or if you can present the facts to the proper

sources whereby we may secure the necessary relief to keep us in business, we

should greatly appreciate the opportunity to submit our evidence to you.

We have been actively in business since 1914 and feel that our interests should be

protected by the Governmentâ€”not the reverse. The writer would be willing to

come to Washington any time at your convenience if you consider that there is

any chance of securing any measure of redress.

Thanking you in advance for your kind attention, I am

Very truly yours,

Norton L. Dods,

Associate Director.

Curtis Manufacturing Co.,

St. Louis, Mo., February 26, 19S5.

Hon. Gerald P. Nye,

Senate Office Building, Washington, 1). C.

Honorable Sir: We have a matter to suggest which we believe merits your

consideration.

Our company is a small one and is complying in every way with three codes

under the National Industrial Recovery Act, the three codes covering approxi-

mately 96 percent of our total business. The remaining 4 percent of our business

conceivably falls under four, or maybe five, additional codes. In addition,

numerous code authorities are attempting to say that portions of our business

fall under their codes.

Public utterances by Government officials are to the effect that small concerns

should not be oppressed by the National Recovery Act. Nevertheless nothing

particularly has been done to help small concerns and here is a case where we

are being harassed and coerced into complying with an unreasonable number of
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codes, when we are in every reasonable way complying with the National Re-

covery Act.

If the National Recovery Act is extended for 2 years, could not a provision be

put into the act limiting the number of codes under which a small concern should
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be required to work?

Could not the provisions specifically state that no concern whose annual sales

are under $5,000,000 can be compelled to comply with more than three codes if

(a) the codes under which it is complying cover substantially all of its business

(say over 85 percent of its business); and (b) if it applies to all of its employees

the labor provisions of the codes under which it is working.

It is our feeling that a provision of this sort in the National Industrial Recovery

Act would materially assist small concerns. It is our belief that the large com-

panies in this country, through the prestige they have with code authorities, are

doing everything that they can to harass their small competitors.

Yours very truly,

Walter C. Hecker, President.

Monumental Sales & Manufacturing Co.,

St. Cloud, Minn., February 88, 19S5.

Senator Nye,

Washington, D. C.

Dear Senator: I notice by the papers that the President has recommended

a continuance of the National Recovery Act for 2 more years with such changes

as may be necessary to eliminate impractical or detrimental parts. I under-

stand that you are on a committee to investigate the National Recovery Admin-

istration and I am taking the liberty of writing you about this matter, as it

involves a law that I, as well as most all other business men, have been greatly

concerned with during its effective period.

I am sure that a careful study of this law will disclose very definitely that

first of all it has not either stimulated business or created additional employment,

which I believe were the two principle motives for the enactment of the law

in the first place. Secondly, it will be discovered that the law has definitely

permitted and, in fact, created tremendous monopolies that have in a great many

instances forced the smaller or weaker concerns out of business and in countless

other instances have been so oppressive that progress has been absolutely

impossible.

I can cite instances in our own industry where that section of the industry

which has succeeded in gaining control of the code making and which has set

itself up as code authority have imposed such malicious and vicious rules that

many of their competitors have been forced out of business and unemployment

has resulted simply because these selfish interests were concerned only with

benefiting themselves and eliminating competition and thereby creating a

monopoly for themselves greatly to the detriment and handicap, and, in fact,

in many cases to the complete elimination of other sections of the industry.

It is also obviously impossible to impose regulations upon industry that will

apply with equal justice to all members of an industry in all parts of the country.

This is especially true in a country as large as ours where working conditions,

economic conditions and climatic conditions differ very widely. I am fully

aware that in some codes attempts have been made to establish different rules

for different sections of the country, as for instance in our code a much lower

minimum wage is stipulated for the Southern States than for the Northern States.

Such differentiations in rules are, in many cases, justified but too often they are

simply based upon or determined by that section which has, through political

maneuverings, been able to exert the greatest influence or bring to bear the great-

est pressure for their own particular benefit and as a result unbearable situations

have been created for certain parts of the industry while other parts have gained

extreme selfish benefits.

In theory it sounds very well to say "Let industry govern itself", and on this

principle permit industry to elect members from their own particular industry to

the offices of code authority and regional committees, etc., but in practice, due to

selfishness, avarice, and greed, nothing has ever been done that has created

greater injustice and greater inequality in the operation and enforcement of codes

than this very thing. These men elected to code authority and regional commit-

tees being vitally interested in the interpretation and adjudication of their code

are not above creating every obstacle and detrimental ruling and interpretation

for their competitors that will, on the other hand, greatly benefit themselves.

Impartiality is absolutely impossible. In many cases these so-called "code
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authorities" have obtained their positions by malicious and unscrupulous polit-

ical maneuverings in their industry.

The expense of codes is a tremendous burden to industry. We find men in our

industry who, in their private business, barely ever made more than a living, now
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drawing $40 per day and extravagant expense allowances. Others again drawing

$15 per day and extravagant expense allowances. Industry being required to

support this enormously burdensome structure, when nothing but handicap results

from its operation.

Through the so-called "self-governing of industry" it has been possible for

the larger and more powerful unit of industry, and also in many cases through

combination of cliques in the industry too, by political maneuverings within the

industry, appropriate to themselves all the power of code making and code regu-

lations and through this same power to oppress and discriminate against their

competitors and as stated above, in many instances, completely crowd out of

business the smaller or weaker competitors and creating tremendous handicaps

on those who have thus far been able to hang on. Therefore, if any part of the

National Recovery Act is to continue it should be so changed that not only the

act itself, but codes would be administered by absolutely disinterested personnel.

It should be administered by people who have absolutely no interest in the indus-

try, but who would be sympathetically cooperative with the industry for the

greatest good of all concerned impartially. The great trouble, however, is to

find such people as it seems that very few are beyond being influenced to the

point of discriminating against certain sections and in favor of other sections,

according to whichever section or part of the industry are able to bring to bear

the greater influence.

I do not wish to be understood to say that there are not some good features

in the National Industrial Recovery Act. I believe that child labor should be

abolished and I believe very few have any objection to that, as it is quite over-

whelmingly approved and I certainly believe in it.

I further believe that due to the greatly increased capacity of industry by

reason of improved machinery maximum hours should be established in each in-

dustry according to the peculiar conditions and circumstances of each particular

industry. In this matter such things as whether a particular industry is highly

seasonal or is an industry that has a steady flow of business throughout all the

seasons of the years should be considered. In that connection, for instance, a

seasonal industry may find itself completely closed down during a certain part

of the year while during the peak of the season when the heaviest demand is made

it would be necessary for them to run all the hours possible. In such a case I

believe labor would be benefited by being permitted to work a full 6-day week

during the peak season. Therefore, such adjustments should be allowed in each

particular industry.

I also believe that minimum wages should be established so as to prevent in-

considerate and unscrupulous employers from taking undue advantage of their

employees. I believe, however, in the matter of maximum hours and minimum

wages common sense should be used so as not to let labor agitators impose condi-

tions that would be a severe detriment not only to employers but to employees as

well and which would result in lowering of standards of living, etc.

As conditions change hours and wages could be adjusted. While I believe that

a 48-hour week generally speaking, is all that is proper and reasonable at the pres-

ent time it is entirely possible that the time may come reasonably soon wThen a

shorter work week would be justified.

It is, therefore, my opinion that with the exception of these main features,

namely child labor, maximum hours, and minimum wages, the National Recovery

Act should not be continued. Such a thing as fair ethics sounds very well but

when the ethics are established only by a few selfish interests or individuals in an

industry for their own benefits and to the great detriment of all others it does

not become a code of fair ethics, but a code of unfair ethics. I am 100 percent

in favor of high principles and honest and fair dealings in business but I believe

in equality and fairness to all.

I must apologize for this long letter, but this is a matter of such tremendously

vital importance to the industry ai d prcrress of our country that I feel very care-

ful study and cctailed eonsk.iration of all the factors involved is not only justified

but is exceedingly important. Thanking you very kindly for your careful con-

sideration of this important law, I am

Yours very truly,

A. C. Carlson, President.
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Tare & McComb Oil Co., Ltd.,

Los Angeles, Calif., February 15, 19S5.

Hon. Gerald P. Nye,

Senate Building, Washington, D. C.
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Dear Senator Nye: Please, by all means, oppose continuation of the National

Recovery Act and codes which in my opinion impossibly preventing real recovery,

now further from realization than when conceived. By reason of its enormous

cost and smothering effect, no business effort not bolstered by Government

spending has much chance. We believe basic recovery must "be built upon

plentiful crops and other products; and not by increasing, but decreasing the cost

of necessities of our peoples.

Our business, which is production and marketing of petroleum and products,

is badly handicapped despite abundant potential production which is curtailed

and obstructed by every unnatural and unlawful manner by agencies claimed

acting under curtailment orders from Washington. Certain interests continue

drilling wells with large production, while smaller producers, not members of

pools or cliques, are hampered and persecuted. Big companies give ample

evidence that they cannot meet normal competition without Government assist-

ance handicapping and obstructing independents. This may be due to lack of

management, or unwise investment still capitalized which the public should be

be obliged to carry.

If the law of supply and demand is let have normal play, recovery will come,

but what enormous, unnecessary cost has preceded it.

Yours very truly,

N. W. Tarr, President.

Cleveland, March 9, 1985.

Senator Gerald P. Nye,

United States Senate, Washington, D. C.

Dear Senator Nye: Realizing your interest in, and opposition to, the National

Recovery Act and the Codes that have been promulgated thereunder, insofar as

they have injuriously affected the consumer and the smaller business enter-

prises, I am taking the liberty of writing to you regarding a code with which I

have nad considerable personal experience. I do this in the hope that it may be

of benefit and assistance to you in your fight.

The code to which I have reference is the Code of Fair Competition for the

Paint, Varnish, and Lacquer Manufacturing Industry as approved by President

Roosevelt on October 31, 1933.

As counsel for several paint-manufacturing firms in Cleveland, I appeared

before a committee of deputy administrators at which time there were also present

representatives of the largest manufacturers. I pointed out to the representa-

tives of the various boards who comprised the committee, the provisions of this

code that would work injury both to the consumer and to the smaller members

of the industry. At the conclusion of the hearing, the member of the Consumers

Advisory Board, and the Labor Advisory Board, apparently realizing the injustice

that the provisions of the code would work, openly objected to the provisions that

had been pointed out as being harmful, but the influences at work apparently

overrode these objections and the code was submitted to the President without

any amendments or changes and with the recommendation of the Administrator.

1 am enclosing a copy of this code and shall point out to you the provisions

thereof to which I refer.

Article XVI limits the terms that may be extended to customers to 60 days.

Some of the firms which I represent have for many years sold certain of their

products to farmers and to firms and individuals in rural communities who are

very largely dependent upon farmers. Their products have been sold to this

class of customers in the spring when they are needed most. Terms of 4 months

or even longer have been extended so as to permit farmers and those in rural

communities to pay when crops were harvested and realized on. With the restric-

tions in force by reason of the code, it is now impossible to sell the industry's

products on the terms that have been customary and which are essential both

to the manufacturer catering to this trade and to the consumer. There are

many of the products of this industry which should be applied early in the season

in order to preserve the roofs and the buildings on farms, but the application of

these products must now be postponed until such time as the consumer can pay

for the same within 60 days. The hardships and inconvenience which result

from this provision of the code are apparent.
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There is a firm which I represent which for years have been selling certain of

its products on "4 months trial". The efficacy and value of this particular

class of products cannot be determined or judged until several months have

elapsed and in order to assure the user of their value and usefulness, this plan of
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selling has been adopted. Under it the user was not required to pay for the

product until he was absolutely satisfied. The Recovery Board of the National

Recovery Administration ruled that the sale was complete when the shipment

was made and that the 4 months trial was, in effect, the granting of 4 months

terms, and was, therefore, in violation of the code. This also results in injury

to the consumer and certainly works a great hardship on the smaller manu-

facturer. The difficulty of competing with the larger manufacturers in this and

other industries is becoming increasingly greater because of the tremendous sums

of money that are being spent in advertising by large aggregations of capital.

Unless some means may be used of partially overcoming the effect of expensive

advertising, it is almost impossible to compete with large firms. That is why

it is necessary for the smaller firms to sell on approval or on trial, and this period

of approval or trial must be sufficiently long to assure the user of the efficacy

and value of the products.

Article XVIII of the code prohibits the giving of definite time guarantees on

the life and service of the products of the industry. This is but another method

and scheme to eliminate the competition of the nonadvertising and smaller manu-

facturer. As between two products, one an advertised product and the other a

nonadvertised product, the consumer will amost invariably turn to the advertised

product. And who manufactures the advertised product? The answer is

obvious. It is always the largest manufacturers or members of the industry.

Unless the smaller member of the industry can overcome the effect of the

advertising by selling his goods on approval or by giving definite guarantees, he

is practically eliminated from the arena of competition. Under this code and

the obstacles that are placed against the smaller man or the newcomer, it would

be impossible to survive and during this struggle to eliminate this smaller con-

petitor, the consumer is being ground to pieces. When the competition of the

smaller members of the industry has been entirely eliminated, the consumer will

be ground even more finely.

This is but an outline of the evils of this particular code. To point out all of

the evils of the subtle provisions which are not apparent on their face, would make

this letter much too long. I hope that it will interest}- ou sufficiently so that you

will use it, and if I can further aid you, either personally or by letter, feel free to

call on me.

Very trulj' yours,

Samuel Doerfleb.

P. S.â€”I am sending a similar letter to Senator Borah, who is with you in this

fight.

Richland County Oil Co.,

Wahpeton, N. Dak., February 28, 1935.

Hon. Gerald P. Nye,

United States Senate,

Washington, D. C.

Dear Mr. Nye: I notice by the press reports that you are making some inves-

tigation of the effect of the National Recovery Act on the small business man.

On the theory that your investigations also cover the Petroleum Code activities,

it occurred to me that some specific information with reference to how the Petro-

leum Code works out in actual business might be useful to you.

Today the normal service-station prices of gasoline at this point are 16J4 andl7H,

depending upon the grade. The material that sells at the service station for 16J4

costs us not less than 3J4 at the refinery, plus 4 cents freight, plus 4 cents State

and Federal tax, or a total of 11% cents. We must give the farmer a discount of 2

cents per gallon, and it actually costs us 2 cents per gallon to deliver into the

country. And I might point out that 2 cents per gallon for delivery is recognized

by the major companies as being entirely in line. From the foregoing figures,

you will observe that the dealer is limited to a gross profit of 1J4 cents. Out of this

comes the normal shrinkage of 2 percent.

Furthermore, the Petroleum Code has actually destroyed what is known as the

"oil man's pump accounts." By that I mean, where we deliver gasoline to a

reseller, we are forced by major competition to give such reseller a discount of

3% cents at the time of delivery. Add the 2 cents delivery charge to this, and we

INVESTIGATION OF NATIONAL RECOVEHY ADMINISTRATION 2883

have 5% cents or the total gross profit eaten up. It strikes us particularly hard,

because of the fact that we are a cooperative organization and must pay equal

dividends to all patrons. Thus, we not only do not make anything on pump

accounts, but actually suffer a loss to the extent of the amount of our dividend.
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Last year we had only three pump accounts, and paid them a total dividend of

approximately S500. This was a total loss to us.

It seems to me there is something wrong with this set-up somewhere, as it is

impossible for a dealer to do business on a gross profit of about a cent a gallon, on

country business, and no profit on pump business.

As to the service-station business, the margin is a little better, as we are not

subject to the 2 cents discount that the farmer gets. In fact, were it not for our

service-station business since the advent of the code, we would have been put out

of business.

As you of course know, there is no price fixing at the refineries, although it is

generally understoodâ€”probably a gentlemen's agreementâ€”all a dealer can expect

is not to exceed a 5% gross margin. At least, all late dealers contracts provide

protection to the jobber on a 5%-cent marginal basis.

While the codes were set up presumably to protect the little fellow in business,

it seems clear to me that in the oil industry, at least, the little fellows are actually

being driven out of business. To illustrateâ€”only yesterday we had an.oppor-

tunity to take on a pump account, but in view of the figures hereinbefore set

forth, we could not do so without suffering a direct loss.

I happen to be a member of the North Dakota State Petroleum Code Com-

mittee. I have attended nearly all their meetings. And it is my observation

that the major companies, predominate not only the State committee, but the

National Planning and Coordinating Committee. And that thought is sustained

by the fact that in actual practice, the code is causing the small independent and

cooperative oil company irreparable injury.

I am simply passing these facts on to you as a matter of information with the

hope that they will be useful to you in stamping out this damnable situation that

exists with relation to the oil business.

With kind regards, I am,

Yours very truly,

W. L. Divet, Secretary.

SlNGMASTER & BrEYER,

New York, February 16, 1935.

Senator Gerald P. Nye,

Senate Office Building, Washington, D. C.

Dear Sir: The New York Hearld Tribune this morning in its article con-

cerning a possible Senate inquiry on the extension of National Recovery Ad-

ministration quotes as one of the charges against National Recovery Administra-

tion in the Nye-McCarran resolution: "That in some industries the code authori-

ties are dominated by certain elements of the industry, and are using their powers

for the oppression of other elements, and 'to accomplish the centralization of

industry."

In this connection you may perhaps be interested in the enclosed letter which

we sent to the Consumers' Advisory Board last week. There are other factors

besides National Recovery Administration which are tending to concentrate the

paint business of the country in a few hands. Some of these are discussed in the

enclosed reprint.

It is our belief that National Recovery Administration should be so revised that

it is a positive influence against the present tendency toward concentration

instead of being an added force driving small business out. There is no question

that in the paint industry at the present time National Recovery Administration

is helping the big vertical combination and hurting the independent.

Yours very truly,

John P. Hubbell.

Wolfe Engineering Corporation,

Harrisburg, Pa., March 7, 1936.

Senator Gerald P. Nye,

Washington, D. C.

Dear Senator Nye: Being a small business concern and dropping to practi-

cally a one-man organization since 1929, and from $110,000 to $10,000 yearly
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business, from 50 employees to 6, we naturally are gravely concerned about the

operation and requirements of the National Recovery Administration.

We note you are about to make an investigation, and frankly speaking, we

are about at the end of the rope. If we stop we will have approximately 1,800
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users who will be dependent upon competitors for service and repair parts. Due

to our special design, repair parts cannot be furnished by competitors; also, our

employees, with their dependents, numbering about 12, will simply be on relief.

The correspondence we have had from the code authorities is of such volume

that it will require a special attorney and accountant to answer, keep track of,

and make out the numerous reports requested. To be exact, we have now a

volume of standard letter size, when compressed, about 2 inches thick, and we

are being hounded almost daily for different reports, dues, etc.

We realize they can only put us out of business, which in turn will create just

that much more relief and unemployment, and with all the numerous taxes on

practically everything we eat and wear, and the cost of code administration,

simply makes our position unbearable.

We are enclosing copy of letter received from the code authorities and our

reply, and we hope in your investigation you will find some way to relieve the

little business man.

The. minimum code wage for mechanics in our class of work is 40 cents per

hour. Our lowest rate is 60 cents per hour; in fact, this is the lowest we have

paid during the depression. Our hours are within the code due to the fact we

have very little work.

Our future will depend upon your cooperation and decision, and we hope it

will be considerate and the end of this crazy experimenting which is only making

conditions more uncertain and confusing.

Yours truly,

H. W. Wolfe, Manager.

March 4, 1935.

National Recovery Administration,

Washington, D. C.

Gentlemen: In further reference to your letter of February 21, we feel that

by complying with your request relative to payment of cost of code administration

for our business is unjust and unconstitutional, and a detriment to small business

in every respect.

Our feelings are the National Recovery Act has turned out to have just the

opposite effect originally intended. Labor provisions have proven unenforceable

and the new privileges given to large corporations have facilitated monopoly and

profiteering, making the rich richer and the poor poorer.

By complying we feel we are only helping an unjust cause and therefore is our

reason for not going along, unless we are absolutely forced. By protesting it

will give us an opportunity to express our reasons to the public, our friends,

associates, Senators, and Congressmen, and so forth, which we feel is our only

hope of a square deal.

Yours truly,

H. W. Wolfe, President.

National Recovery Administration,

Washington, D. C, February SI, 1985.

Wolfe Engineering Co.,

Harrisburg, Pa.

Gentlemen: The Code Authority for the Refrigerating Machinery Industry,

915 Southern Building, Washington, D. C, reports that you have not paid vour

share of the cost of code administration of the Refrigerating Machinery Code,

as provided in the budget affecting that industry. You were sent a notice of this

obligation more than 30 days ago; you were given an opportunity to protest

if you thought the contribution was unfair or unjustified, and you received

notice from the Administration tl at the code authority may, if necessary, under

the code, institute legal proceedings to obtain equitable contributions from all

establishments.

Action in your case was withheld for more than 30 days by the code authority

and the Administration, in the belief that you would send your contribution

to the code authority.

We must advise that if by March 4, 1935, you have not paid your equitable

share toward the administration of the code, as duly levied by your code authority,

or unless you have made satisfactory arrangements with your code authority
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for such payment, the Administration will forthwith remove your "Blue Eagle",

and certify to your code authority and to agencies disbursing Federal funds,

that you are not in compliance with the code for your industry, and will, if

necessity, authorize the code authority to institute appropriate civil proceedings.
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Very truly yours,

Compliance Division,

By W. M. Galvin.

Fiedler's Grocery,

Marion, Iowa, February SSI, 1935.

Senator Gerald Nye,

Washington, D. C.

Dear Sir: I understand that you are on the committee to investigate the

National Recovery Administration. I am going to tell you just how it has

affected me in my business. I wrote in to the National Recovery Administration

on November 19 and asked for an exemption in regard to hours. They wrote

to me and sent me a questionnaire to fill out. I did this and then waited for a

long time and finally they sent me a certificate and other papers and seals affixed

to it and signed by three or four officials denying me the exemption, but without

giving me any reason for doing so.

Before the National Recovery Act went into effect I was paying my clerks the

following wages: 1 was getting eighteen and 2 were getting nineteen dollars per

week. I kept up these wages when I really should have lowered them, but they

were working 64 hours per week. When the National Recovery Act went into

effect, I was not allowed to lower the wages and could only work my employees

48 hours. Because of the high scale of wages I was paying I could not afford to

hire any more help. This meant that I had to take all the extra burden on my

own shoulders and work day and night to get the work done. If I had been

paying the minimum wage, then I could have hired one or two extra clerks for the

same money I was already paying. When I wrote the Recovery Board I asked

if I could work my clerks extra time for the extra money I was paying over the

minimum wage. This is what they refused.

There are other groceries right here in Marion that are not making any attempt

to live up to the code. Some are paying the same wages that I am, but are work-

ing their help 64 hours or more a week. Others are paying seven or eight dollars

a week and working them as many hours as they see fit to do, and no effort is made

to check up on any of them and enforce the code. But when you try to get an

exemption in the proper way you get back a lot of seals signed by four or five

officials getting a fat salary and doing nothing.

On February 7 I wrote the Recovery Board again and asked for permission

to lower the salaries of my clerks, so that I could afford to hire some extra help.

My clerks are heads of families, and I am sure they would prefer to work longer

hours for the pay I am giving them, but if I am not allowed to work them longer

hours I'll either have to cut their wages or let them go entirely and get help at

the minimum wage scale, some one who doesn't have a family to support. I

would dislike doing this, but this is what the National Recovery Administration

is forcing me to do. What hurts me the worst is that the public doesn't think

the National Recovery Administration is in force any more. All the newspapers

say it is as dead as a " Dodo" bird, but it seems to be alive as far as I am concerned.

I have always paid good wages and was considerate with my employees, but

I do think the administration is going too far in forcing a man to do something

he cannot do. Of course if the idea is to put more heads of families on relief and

hire cheap help in their place, I guess it will work. The way the National

Recovery Act is written I think it is the most unfair thing that has ever come

up for the small business man.

I realize that you are a busy man, but on the other hand it means a lot to me

as to whether I shall be able to continue in business if the code is written in the

same way as it was. I am merely bringing this before you so that you will see

the small business man's point of view a little better.

Thanking you, I am

Yours truly,

Paux J. Fiedler.

2886 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Pasadena, Calif., January 18, 19S6.

Sen. Gerald Pkentice Nye,

Washington, D. C.

Dear Sir: We, the roofing contractors of California, are having one awful
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time doing business under the code; because men who do not care how they get

their business are the ones that make the code only a racket, to bleed the public

with set prices beyond the means of the taxpayer to pay. And the power given

them to administrate the code, they use this to squeeze out their weaker com-

petitor.

I have a complete line of information on Roofing Code, also Ice Code, as ad-

ministrated to the detriment of small dealers.

He has to charge the same price at cash and carry ice as delivered at the door.

That means a loss of his business. Enclosed find letters and a local newspaper

clipping.

Over 50 percent of roofing contractors received these letters, and I am asking

you to give me information if the Code Administrator has a right to assess us

without permission of the House of Representatives. Please send me a copy of

bylaws of House of Representatives or statute covering the questions as to code

assessments by return mail.

If there is any information you would like concerning these questions, I would

be glad to send them to you.

Respectfully,

All Weather Roof Co.

David C. Levenson,

Los Angeles, February 7, 1935.

All Weather Roofing Co.,

Pasadena, Calif.

Gentlemen: The national code authority of the roofing and sheet metal

contracting division of the construction industry, through Mr. D. A. Jackson, its

duly authorized representative for the eleventh zone, has consulted me with refer-

ence to your liability for code assessment of which you have heretofore had due

notice.

I have advised that you are legally liable for this assessment, and in my

opinion the same can be collected.

As you know, these assessments are levied uniformly upon all firms in the

industry and the proceeds are to be apportioned between the national and local

code agencies to enable the proper organization and machinery to function for

the equal benefit of all. A number of firms have already paid, and it is only fair

that all others should likewise, since desired results can be obtained only through

the support and cooperation of all. By voluntary payments, the full amount of

your contribution can be devoted to constructive purposes, whereas your liability

will be increased and the benefits to you will be diminished by the costs which will

be entailed by court action.

With these considerations in mind, I am writing this to advise you of my con-

templated action and to notify you that unless your assessment to your local board

office is paid, or arrangements are made with me within 10 days from the date

hereof, I am authorized to institute appropriate action to enforce collection

against all who are in default by reason of nonpayment and failure to give notice

of such facts as excuse such default.

Yours very truly,

David C. Levenson.

[Eioerpt from Jan. 3, 1935, New York Tribuneâ€”Code assesments upheldâ€”Industry bas authority to tax

members, Justice rales]

The first legal opinion upholding the right of code authorities to collect assess-

ments from members of the industry they represent to defrav expenses was handed

down in the ninth municipal court yesterday by Justice Charles E. McMahon,

who granted a motion for a readjustment requiring Kosskv-Moos, Inc., of 140

West Thirtieth Street to pay assessments levied by the Fur Dressing and Dyeing

Industry Code Authority.

Justice McMahon said the power of the President to make rules and regulations

to make the recovery movement successful included the right to require contri-
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butions from industry to defray expenses. He also upheld the constitutionality

of the National Industrial Recovery Act, the State recovery act, and the Fur

Dressing and Dyeing Code.

Bright & Son,
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Leechburg, Pa., February 2?.. 19So.

Senator Nye,

Washington, D. C.

Dear Senator: We have read in the daily papers that you have been in touch

with certain retailers in order to get their reaction to the reaction to the

National Recovery Act. We have, too, been interested in the way it has affected

our business. We do a very nice retail business for a small town, in normal times,

approximately 865,000 a year, and we are well able to handle case quantities from

factories, and before National Recovery Administration came on the scene we

did much of our buying direct from factories. When the code for the variety

retail business was being arranged, many chain-store representatives, and one

from the largest wholesaler, namely, Butler Bros., of New York, with others,

helped to form our code, and these men took great care that they got certain

advantages that are withheld from the small independent retailer. Butler

Bros, especially was interested in keeping us from buying from the factories, as

their business is to cater to merchants of our class, while they didn't sell to the

chains, and we feel that they conspired with the representatives of the chains

to hold one particular advantage from the independent. We refer to buying

direct from factories. While the chains are retailers as we are, and should not

enjoy advantages we cannot enjoy under the code, they buy direct from factories

at prices equal to those given to wholesalers, while the same factories in some

instances refuse to sell us the same merchandise, even though we offer to send

check with order, offering as an excuse the code. They claim that under that

code the National Recovery Administration doesn't allow them to sell direct to

the independent retailer at the same prices as are given to wholesalers, or even at

a small advance, yet that same code permits them to sell to the retail chains.

If this is helping the small business man, then we have the wrong slant on our

businessâ€”and we have been in the variety business for 30 years, and have made

a success of it up until the depression, and then we just kept going, as did many of

the chains. Since the National Recovery Administration came with its assumed

help to the little fellow, we have been unable to make any profits through our in-

ability to meet chain-store competition, for those items they buy from factories at

wholesale prices are sold for 10 cents while we must lose money when we meet

that type of competitionâ€”for we must sell at the same price or go out of businessâ€”

as we are compelled to pay from 15 to 20 percent more for the same item from

some wholesaler. Prior to the National Recovery Administration we were able to

buy from factories at approximately the same prices as the chains, although their

quantity buying gave them a slight advantage to which they are entitled.

We claim that a retailer is a retailer whether he be a member of a chain organ-

ization or not, and if the chains get a price from a certain source, then the small

man should be allowed the same privilege.

You have probably heard the same complaint from other merchants but this

will add force.

Sincerely yours,

W. Bright.

The Finch Engraving Co.,

Boston, Maes., February 26, 1935.

Senator Nye, Washington, D. C.

My Dear Senator: When the Code for the Steel and Copper Engraving and

Die Stamping Industry was first proposed, I protested same as being unnecessary

and likely to be a burden to a trade already greatly depleted in volume.

A few connected with the Engravers National Association, which was prac-

tically dead, sponsored this code, although they did not represent 10 percent of

the entire trade. Events have proved as I anticipated, these promoters being

the only ones deriving any benefit from this code, as the enclosed budget will

show.

The majority of the engravers of Boston have sent a petition of protest against

this code and assessment. This sentiment is echoed in every city in the State in

the steel and copper engraving trades. I have had little satisfaction from the

deputy administrator in connection with this protest. He apparently takes the
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matter up with Mr. Theo. Isert of New York, the manager of the national code

who discounts our protests.

The last communication received from the deputy administrator stated we had

received the same data and assistance as our fellow members. The only data
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we received was a request for the amount of business we were transacting, for

assessment purposes; also some prints of engravings to give prices on, in which no

practical good could be forthcoming other than this, a continual dunning to pay

one-half percent on our business turnover for assessment.

So far as assistance is concerned, I have challenged the manager of the

code, also the administrator, to show us one iota of assistance. This code has

rendered none since its inception.

This code has been workingsâ€”it is supposedâ€”for over 10 months, yet not one

new, concrete, or practical suggestion in the interests of the trade has been made.

Their energies seem to be centered solely in endeavors to collect assessments, while

they have spent money extravagantly on items such as expensive cost systems,

salaries, office, and other unnecessary expenses, for their own personal benefits,

expecting same to be paid by a trade that is absolutely impoverished and whose

volume of business during the past few years has been greatly reduced through

competitive processes.

Our trade is not a necessity, and if every steel and copper engraving house in

the country were closed, the public would feel no inconvenience, there are so

many processes to take its place.

We have been perfectly agreeable to fall in with the principle of the National

Recovery Act. such as minimum hours and fair wages to minors, etc., but this

can be carried out effectively without the extravagant expense of a .separate eodp.

My impressions of our great President's idea of the National Recovery Act

were that it was to help industries, not to burden them, as this code is doing in

our business, and if same were felt undesirable to the majority of the particular

trade, then it should not be thrust on them.

Recognizing your good and powerful influence, also your desire to protect the

smaller trade.s in the plight in which ours finds itself, I am appealing to your good

judgment to assist us.

Yours very truly,

Henry Finch.

Citt of Minneapolis,

Office of the Purchasing Agent,

February 26, 1935.

Senator Gerald P. Nye,

Washington, D. C.

Dear Senator Nye: I have had considerable trouble with some code authori-

ties recently and have also had complaints filed against me for violation.

Yon will notice by the attached excerpts from the weekly letter sent out by the

Minneapolis Typothetae that a man who purchases material below cost, eveh

though he is unaware of the cost thereof, is rated as a "fence," which, it goes on

to state, is worse than a thief. I, as well as other buyers, of course, take great

exception to being rated as a thief.

The complaint mentioned above sets forth the fact that I have failed to put

up the required one-tenth of 1 percent of the total cost of the project involved,

which, according to the attached letter sent out by Paul V. Betters, executive

director of the United States Conference of Mayors, seems to carry the information

that municipalities are not subject to the registration fee mentioned in the com-

plaint.

Hoping this will be of some benefit to you, I remain

Verv truly yours,

F. S. Gram.

MINNEAPOLIS TYPOTHETAE (FROM SECRETARY'S WEEKLY LETTER, DEC. 1, 1934)

You'd not be a "fence?" Certainly not, for you would know that the goods

were stolen. Furthermore, if you should weaken to the temptation, you would

make yourself a criminal. Now, the law that puts the "fence" as well as the

thief behind the bars is no stronger than the statute that prohibits selling below

cost. Hence the one that knowingly buys printing below cost of production puts

himself on the same plane as the "fence who contributes to the thieving industry

by providing an outlet for stolen goods. Herein is a suggestion for the printing
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salesman. When the buyer says, "Your price is too high", direct his attention

to the second page of the Price Determination Schedule, the little black book,

third paragraph, second pageâ€”

"No establishment shall sell or offer to sell any product listed in the Price
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Determination Schedule issued by the National Graphic Arts Coordinating Com-

mittee of the Graphic Arts Code attached hereto and made a part hereof at a

Srice less than 10 percent below the price for such product contained in said Price

determination Schedule."

If the estimate runs $500 be sure and have the cost certified by the Typothetae

cost-auditing department. In either case you will be in position to assert posi-

tively that your price is right, based upon legal costs. The one that buys printing

below the legal cost thereof does a greater wrong to society than the fence"

who forms a channel through which can flow the product of the thief. The latter

is generally regarded as low-down and despicable, whereas the act of the former

for long has been condoned as being smart and no worse than sharp practice.

Times, however, have changed. We now know that a sale below cost affects

adversely in degree both the buyer and the seller, their employees, and generally

all business, industry, and the public at large. It should be condemned by every

printer for it is the worst bane of his industry. Furthermore, he should file com-

plaints at this office for all such acts.

CODE OP FAIR COMPETITION FOR THE GRAPHIC ARTS INDUSTRIES

"No establishment shall sell or offer to sell any product listed in the Price

Determination Schedule issued by the National Graphic Arts Coordinating

Committee of the Graphic Arts Code attached hereto and made a part hereof at

a price less than 10 percent below the price for such product contained in said

Price Determination Schedule.

"Provided, That this prohibition shall not apply to any single order exceeding

$500 in amount, nor to any combined order exceeding $5,000 in amount, nor to

any order actually contracted for and exceeding $5,000 in amount per year.

Provided further, That an establishment with total press equipment consisting

of not more than three platen presses, upon application and proper showing to its

national code authority and approval of such application by its national code

authority, may be authorized to sell or offer to sell any such products which it

manufactures on such equipment at a price not less than 20 percent below the

prices contained in the said Price Determination Schedule;

"Provided further, That an establishment which uses a method of cost finding

prescribed by it national code authority in accordance with the provisions of

section 26 of the Graphic Arts Code, or, if such a method has not been prescribed,

an adequate cost-finding system and can thereby determine its costs for such

products as lower by more than 10 percent than those listed in the Price De-

termination Schedule, may sell such products at not less than the cost so de-

termined upon submitting to its national code authority satisfactory proof of the

accuracy of such costs."

These four clauses comprise all of this part of the code.

Minneapolis, Minn., February 82, 1935.

Senator Gerald P. Nye,

The Senate, Washington, D. C.

Dear Sir: I note that the Senate has authorized an investigation of the

National Recovery Administration and also that the Administration has recom-

mended to Congress that the National Recovery Act be extended another 2 years

with the promise of "added protection to the small business man."

As a tile contractor and a member of the Tile Contracting Code Authority for

the State of North Dakota and parts of Minnesota, South Dakota, and Wisconsin,

I wish to protest against continuation of the National Recovery Administration

in the tile industry.

I wish to state absolutely and without hesitation that I consider the National

Recovery Administration in the tile industry has been nothing but a legal set-up

to force small dealers, such as myself, out of business.

There are two codes which govern the tile contractor, the Tile Manufacturers

Code under which he buys, and the Tile Contractors Code under which he is

supposed to operate. Both of these codes have been arranged and are function-

ing for the benefit of the larger concerns who are, of course, in charge of the code,

activities.

119782â€”35â€”PI Â« 71
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There are many questions I would like to ask those who champion continuation

of the two codes above mentioned but I will confine myself to two.

(1) At least 95 percent of the business obtained by most tile contractors is

directly competitive. Assuming that a tile contractor does not have the "mer-
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chant tile dealer" classification as set up by the tile manufacturers and which

allows the contractor an additional 15-percent discount on purchases. How can

this tile contractor lawfully make his bid as low as his competitor who has the

15-percent additional discount? Provided that neither contractor violate the

Tile Contracting Code.

(2) Assuming that the tile contractor is an employer of labor (over one-half

of the tile contractors in the Twin Cities are mechanics who install their own

work). What method of the National Recovery Administration has been, or

can be, employed that will force a man doing his own work to abide by the

labor scale and provisions so that the employer of labor will have an equal

chance? This question is of vital importance to the small dealer but is not of

great interest to the large dealer because the mechanic in business for himself

seldom bids on the larger jobs.

Since the inception of the National Recovery Administration and the codes

covering the tile industry conditions have not improved for the small dealer but

have become impossible fpr him to continue in business and to abide by the

codes.

There has been but one provision of the code which has been enforced. That

requiring payment of 1 percent of the bid price to the code authorities at Wash-

ington. Their entire attention seems to have been focused on this one code

requirement.

Yours very truly,

Herbert J. Powell.

Northern Jobbing Co., Inc.,

St. Paul, Minn., February Â£2, 1936.

Senator Gerald P. Nye,

United States Senate Chambers,

Washington, D. C.

Dear Senator Nye: There is a matter that is just brought to my attention

by my partner, Mr. Harry Lang, of H. Lang & Co., River Falls, Wis. The facts

surrounding this case are so pitiful and so unbusinesslike that I feel it is informa-

tion you should have in hand because you can certainly lick anyone with these

unbusinesslike methods which codes are forcing down the throats of small

industries:

For instance, in our factory we have a special pocket-pressing machine for

making round pockets for our overalls, which machine must run more than capacity

possibly 16 extra hours per week to prepare pockets that other girls may have

work without interruption.

We are fully complying with the 36-hours, and the proper hourly pay, but the

code authority refuses to allow us to even employ one who does not have any

work at all for, say 16 hours a week, to run this machine a little extra time than

it would be run by a 36-hour-week employee. They write me back and ask me

when I am going to buy another machine.

It is so ridiculous to presume that a small factory like ours has so much money

that (of course we haven't) because of Government dictation or because of code

dictation we can have a thousand dollars to invest in another machine which we

only need a little production from part time.

On the other hand, if we did not have another machine, it would mean that

there would be 16 to 20 people sent home several times during the week because

the pocket machine cannot keep up with requirements of the other machines in the

factory. We haven't any volume that will justify the running of the one machine

we have, and we certainly know without anyone telling us that we cannot afford

to invest a thousand dollars in another machine. Why shouldn't we run the

machine we have a little extra time, with a man that doesn't have any work from

day to dayâ€” a man who wants a job?

These things are ridiculous to try to force on a free American citizen, especially

when this one particular unit of our factory has a $72,000 pay roll in a town where

there are no other factoriesâ€” a town with a population of twenty-three hundred

people.

I will tell you, Senator, you can do the job that we manufacturers in the

Northwest need done for them, and you can rest assured that anyone I send your
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way with information, and any information I might give you, is 100 percent

correct.

Wishing you continued success, will close by saying that I am interested in the

newspaper articles that I see from time to time which brings forth your activity.
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If you need any correspondence pertaining to this matter, Mr. Harry Lang will

be glad to furnish you with the original letters from the code authority.

You probably know that I was an alternate on the Cotton Garment Code

Authority, and I resigned because I did not believe in their principles, but I did

not give them any statement as to why I resigned.

Yours very truly,

G. H. Nobeis.

Braselton Bros., Inc.,

Braselton, Ga., February 18, 1935.

Hon. Gerald P. Nye,

United States Senate, Washington, D. C.

Dear Senator Nye: We notice in the papers that you are after them in

Washington about the National Recovery Act. You are exactly right and we

hope you will keep pushing the matter. The large manufacturers are pooling

up together and are hurting all the small manufacturers and retail merchants.

It is already costing the consumers a good deal more money.

We have been in business here for the past 47 years, but we have never seen

trusts forming so fast as they have been for the past few months. There is no

honesty about the matter, for the large manufacturers will give free goods and

elide about, and are making the small merchant bear the burden. We would be

mighty glad to see the National Recovery Act done away with entirely, and feel

it would help recovery get started immediately. It took years to get the Sherman

Antitrust Law passed and the National Recovery Act is trying to do away with

it entirely. We feel sure 90 percent of the retail merchants in the United States

and the consumers of the Nation are behind you.

Trusting you will do all you can and with best wishes, we are,

Yours very truly,

Braselton Bros., Inc.

Louis Hoffman,

New York, February 16, 19S5.

Senator Gerald P. Nye,

Washington, D. C.

My Dear Senator: I read in the New York Times of February 15 that you

are urging an exhaustive inquiry into various alleged powers under the National

Recovery Act. I want to call to your attention a particular misuse of power

conferred by one of the codes, especially because it involves the crushing by the

large companies in the business of the smaller and potentially freely competing

business men in that industry.

The Code for the Builders Supplies Trade Industrv was adopted several

months after the enactment of the National Industrial Recovery Act. That

code as approved by the President made various provisions for the organization

of the industry under the code, for wage and labor changes and guarantees, and

concluded with provisions forbidding the sale of products under cost. Subse-

quent to the enactment of the code, General Johnson, issued certain change

orders in which he provided for a minimum mark-up measured by a percentage

of the cost to the seller. This minimum make-up was to represent the overhead

of the seller. It was perfectly clear, therefore, what the powers of the code

authority were with respect to prices. No person who sold under his cost plus

a percentage of mark-up based upon his cost was guilty of a violation of the

code.

Despite this fact and the obvious clarity of the legislation and orders, the code

authority of the industry, which as you know had been tainted and threatened

with monopoly, has now become a happy hunting ground for the large com-

panies. Using the code as an instrument they proceeded to establish minimum

prices in the industry and compel everyone to abide by their prices. Theo-

retically they were determining certain costs. Actually we did not know how

these so-called "costs" were determined, but we were certain that the costs were

not based on the prices which we had to pay for materials.
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Other companies which I represent were engaged in bidding for public contracts

at the time. They complied with the code by measuring their prices by their

costs plus a mark-up. Solely aside from the code provisions they made quite a

luxurious profit. In most instances this profit was in the neighborhood of 35
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percent. When, however, these bids despite the size of the profit, were lower

than the fixed minimum prices, the code authority came into court to secure

injunctions against my companies and sent letters to the commissioner of purchase

of the city of New York requesting that the names of my companies be put on

blacklists and that the individuals who operated the companies should be ineligible

for any city contracts. Because of their exalted position as lords of the industry,

they caused us to lose contract after contract. In the injunction action which

they brought, they did not succeed. The court, realizing after reading the

unequivocal words of the codes and orders, that the injunction action had been

brought wholly without authority and that this was an attempt to create a

monopoly.

More than that, it was necessary for us to write to General Johnson himself

in order to obtain relief from the measures of the code authority. After having

mislead the compliance officer in this district for some time, he having come

into the picture as an uninitiatc in the trade, he finally realized the wrong which

he had perpetrated and we have letters from him pointing out the obvious

illegal arrogance of powers to the code authority. For all of this we have the

evidence in writing and we have witnesses who are willing to testify before any

committee to which this question may be referred.

Nor do I wish to leave the impression with you that since we have exploded

the information that prices may be fixed, the question is dead. The code

authority is still operating new methods which I am quite certain have the object

of obtaining the monopoly through devious efforts which they could not maintain

in the high handed manner which I have described. For instance there is a letter

of February 7, 1935, sent to the chairman of the code authority in this region, of

this industry, asking that they vote for the representative of certain associations

in the business to permit this representative to dictate the conditions under

which the industry should operate. You know, of course, who shall dictate to

the representative what he shall in turn dictate to the industry. While the vile

plan back of this delegation of authority has not yet been expounded, I feel quite

sure that it is another attempt to do what has been done before. I believe you

will find here one of the most flagrant cases of the dominating larger companies'

attempt to suppress and destroy all competition and using the National Recovery

Act as a vehicle for their suppression.

I should appreciate an ackowledgement of this letter with any view of yours

as to what action you might take.

Respectfully yours,

Louis Hoffman.

Friedman-Harry Marks Clothing Co., Inc.

Richmond, Va., February 14, 1935.

Hon. Gerald P. Nye,

Washington, D. C.

Dear Senator Nye: Your telegram concerning our experiences under the

National Recovery Act comes at a time when pending amendments to the Men's

Clothing Code, under which we operate, puts us on the defensive in a battle for our

very existence. â€¢ â–

When the National Recovery Administration was originally incorporated, we

heartily subscribed to its aims and purposes. Now, after 17 months of operating

under the Men's Clothing Code, we find that the abuses enforced overbalance any

possible benefit to the industry or country. We find that strenuous efforts are

always being exerted to use the Men's Clothing Code as a means of furthering

selfish interests.

The clothing manufacturers have always been divided in two groupsâ€”those

operating in regular established clothing centers, which are controlled by the

Amalgamated Clothing Worker's Union, and those operating in smaller decentra-

lized communities and without jurisdiction of the Amalgamated Union. This

firm is one of the latter group.

Because we have succeeded in establishing our business away from the regular

markets, we have incurred the envy of clothing manufacturers in the central areas,

and the enmity of the Amalgamated Union, whose control and influence we elude.
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As a result of this condition, both of these organizations, under the guise of

helping labor, have been exerting powerful influence in devising ways and means of

hampering us and manufacturers like us.

We employ 750 people and at present operate under a code requiring minimum
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wages of 40 centa, 75 cents, and $1 per hour. Those in the two latter groups are a

small percentage of the total.

A Southern differential in the code places the minima in the South at 37 cents,

67H cents, and 90 cents, respectively.

Virginia, however, is placed in the North in this code. This, in spite of all

geographic, historic, and economic factors. Richmond, the city in which we

manufacture, the rebel capital of the Confederacy, is conveniently assigned a

place in the North.

Denying Virginia a Southern differential is open discrimination against those

firms manufacturing men's clothing in thie State.

In the city of Richmond today the average minimum hourly wage of the

largest industries working under codes, including the cigarette code, is 33 cents

per hour. The minima range between 26 and 40 cents per hour.

Just now, the centralized manufacturing and union groups are pressing for an

amendment to increase the minimum hourly wage of the. 40-oent group in our

code to classifications ranging from 40 to 75 cents per hour.

These increases would not effect labor in the clothing centers, but rather

organizations like ours.

Obviously, the object of the proposed amendment is to equalize labor costs in

the various markets, but deliberately ignore the handicaps and disadvantages

under which we labor as a result of manufacturing in a decentralized market.

We have such facts to contend with as being obliged to train all the help we

employ, whereas in clothing centers there is always a reserve of experienced help

from which to draw.

Help employed by us after they are thoroughly experienced do not attain an

average of 65 percent of the productive efficiency of the thoroughly trained help

in the regular labor markets.

We are obliged to invest more than twice as much for machinery for the same

production as is produced by the experienced workers in the labor markets.

In clothing centers different types of work are distributed in factories which

specialize in making the particular kinds of work, whereas we are compelled to

make everything from a linen suit to an overcoat in the same plant.

Manufacturers in clothing centers again have the advantage of closing down

at off-season periods because they are in a position to concentrate their produc-

tion in shorter periods of time, having the reserve of skilled labor available to

them at all times. In our case it is imperative that we keep our plants going

practically all year around in order to keep our organization intact.

Transportation is another item of large proportion with which we have to

contend as a result of our being away from the regular buying and selling areas.

Every piece of raw material that goes into the making up of the suit of clothes

involves a transportation expense that is unknown to manufacturers in the

regular markets.

These facts are deliberately ignored in considering this matter of equalizing

costs in the clothing industry, and with the hostile elements, which were instru-

mental in drawing the proposed amendment, still exerting their influence, there

is very small likelihood of our getting justice through our own efforts.

If successful, the vicious influences that are instrumental in bringing about this

proposed amendment will succeed in disrupting a group of clothing manufac-

turers which will react severely, not alone upon them, but the people whom they

employ and the communities in which they live.

This, Senator Nye, is a brief explanation of conditions as they exist right now

in the clothing industry. We would be grateful for some relief from the con-

trolling influences responsible for it.

Respectfully yours,

Morton Marks, President.

Model Laundry Co.,

St. Louis, Mo., February 11, 1935.

Hon. Senator Gerald P. Nye,

Washington, D. C.

Dear Sir: Referring to your telegram of February 9, 1935, regarding the code

and the National Recovery Act.

Our business has suffered more during the last 14 months than it has during the

last 20 years. The employees are more discontent with the National Recovery

Act and more dissatisfied than they have ever been before. We employed more
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people at a living wage before the National Recovery Act became effective than

we do now and all our employees were better satisfied and worked better. We

had a drivers' strike last November and one this December and it is still in progress

and not settled. The laundry prices are lower today than they have been for
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the last 25 years. The supplies in all lines that we use have increased in price

from 40 to 60 percent and the wages as you know have increased.

The code was a complete flop in our business and did not help us any and on

account of the depression and unemployment the people cannot send out their

laundry and if they do they cannot pay for same. We came to the conclusion

if they could not send us their laundry at a low price and could not pay for same,

they surely could not send us laundry and pay for same at a higher price. My

opinion is that if we had continued without the National Recovery Act and with-

out the code, let business men run their own business we would have been able

to employ more men and women at living wages than we are able to do now,

and the dollar would go farther than it does now for all of us. I recently was

forced to place a mortgage on my building and ground for $5,000 in order that

I would have money to pay the bills then due and keep our credit in good standing.

I dare say if this keeps up we will be forced to close our business as we cannot

continue to borrow money to pay bills and salaries.

Respectfully,

Wm. R. Laqeman.

Stewart Dry Cleaning Co., Inc.,

Roanoke, Va., February 14, 1935.

Senator Gerald P. Nye,

Washington, D. C.

Dear Sir: I was informed by Mr. Phillip Jakra, of this city, that you had

wired him to know what we thought of the National Recovery Act continuing

through a longer period of time.

As a small business man in this community, with cleaning business, which I

have been 30 years establishing, with a capital of about $25,000, I want to say

that I, and practically all other small cleaners of this community whom I have

talked with, are absolutely opposed to an extension of the National Recovery

Act. I feel that it has cost me thousands of dollars to live up to the code which

I signed in the beginning, and if I had had any idea that it was going to be any

more than a temporary measure, as the letters from Uncle Sam said it would be,

I would never have signed the first code. I do not feel that the hour and wage

provisions have been enforced in our community, and I feel that many cleaners

have been able to undersell me on dry cleaning because of the fact that they are

not trying to live up to these provisions in the code, while I am. I feel also that

the laundries wage code in our section of 14 cents minimum an hour, and the

cleaners minimum of 27 cents per hour, are enabling the laundries to undersell

us, for the truth about dry cleaning is, that 75 percent of it has to be steam

cleaned, and can be done by laundry help, therefore giving laundries an undue

advantage over the dry cleaners, on account of the difference in the wage scale.

Every laundry in this country takes in dry cleaning.

Before the National Recovery Act, I was able to pay my employees good wages,

and to make a profit, besides my salary, which was ample to take care of my

wife and four children, but now, under the National Recovery Act, I have myself

been working practically night and day and am hardly able to make ends meet.

I consider that this is due to the fact that I am being undersold by the laundries,

who not only have to pay about half the scale of wages that I have to pay accord-

ing to my code, and by chiselers, who are not observing either hours or wages.

To my honest opinion, you will do the middleman a great service if you can

help keep the Government from extending the National Recovery Act.

Yours truly,

W. A. Stewart, President.

The Ferro Concrete Construction Co.,

Cincinnati, February US, 1935.

Senator Gerald P. Nye,

Washington, D. C.

My Dear Senator: The news bulletin of the Cincinnati Chamber of Commerce

says you have requested opinions from various people in regard to the benefits

of the National Recovery Act.
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We are general contractors and come under the Building Code. We have no

objections either to the minimum wage or to the maximum hours as they really

do not affect this industry. What we do object to is the so-called "control of

bidding methods" and putting it on a moral ground.
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In our experience in the building industry it has not worked at all. The only

thing it has done is to make contractors attempt rather underhand methods. In

our opinion, any attempt to control competition and methods of bidding in dn

industry that is made up of thousands of different people is beyond the dreams

of possibility. The expenses of enforcement would be tremendous and, even if

you were able to do it, we cannot see the advantage. The attempt to control

this feature is merely an incentive to dishonesty.

To our mind, to continue the National Recovery Act in any of its branches

with the exception of those that apply to hours and minimum wages, plus the

industries that are affected by natural resources, is a great menace to the country.

Very truly yours,

Tylor Field, President.

The Slater Co.,

Pontine, Mich., February 26, 1935.

Senator Nye,

Senator of North Dakota, Washington, D. C.

Dear Senator Nye: Regarding the codes and small business. ,

The National Recovery Act in many respects is commendable.

Not sufficiently restrictive in authority conferred upon code enacting agencies.

"Code authority" is interpreted to be "legislative authority" by the code

writers who have prescribed fines, imprisonment, business suicide; and about

everything short of capital punishment for violation of codes that, in instances,

violate about every right that is presumably reserved to the individual by the

constitution.

The "silk stocking" crowd, maintained by big business, have kindly volunteered

to participate with the "brain trusters" in writing 2,000 or 3,000 codes for which

we, the "little fellows", should and would extend a vote of thanks, excepting that

they picked all the feathers out of those "blue eagles" before they handed them

to us.

That eagle they gave us is an awful hungry bird, and between feeding the eagle

with our assessments and complying with the working conditions necessary to

keep him, we are about starved out.

Big business went to Washington and wrote a code for the lumber business and

assumed the role of the fox that is well illustrated by an old fable: "The fox

invited the stork to dinner, and being disposed to divert himself at the expense

of his guest, provided nothing for the entertainment but soup, in a wide,

shallow dish. This himself could lap up with a great deal of ease; but the stork,

who could but just dip in the point of his bill, was not a bit the better all

the while."â€”Aesop.

They, the manufacturers, builded a code, in many lines, with quantity differen-

tials very favorable to the large purchasers in the matter of price.

They increased minimum quantity shipments to a point where the small dealer

is unable to finance his purchases, or if financially able must grossly overstock to

secure manufacturer to dealer supplies.

They builded a big house around all of us and left a lot of secret doors where

they could get out if threatened with penalties.

The "big mills" for interior finish and millwork write a code, full of "funny"

regulations and quantity differentials.

Then thev make you a detailed price list, that looks like a gift from Santa Claus

and say, "Sign it", or we will take that "hungry eagle" and then you can't get

anv Government businessâ€”you sign!

When there is any worthwhile jobs big businesses chisel the price and take the

job. They can afford to take the chance of fines or imprisonment that the little

fellow dare not take. The little fellow has no money to defend himself in Federal

courts against Government-paid attorneys.

Hundreds of codes are cut to pieces but the big fellows are not in jail.

Price fixing, in the "retail lumber business" for the little fellow, is: Starvation

if he "gets in", and suicide if he "stays out."

In precode years the small'dealer held some advantages that permitted him to

hold a comfortable position in the market: (a) the proprietor holding a combined

position of buyer, salesman, telephone operator, order clerk, and bookkeeper,

(6) a yard man, (c) a trucker.
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Neither of the latter worked very hard, and in many cases, were old men,

contented with a year around job at a very nominal rate.

With this very small overhead the little fellow could sell a little lower when

necessary and thereby secure business notwithstanding delays in the delivery of
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Borne items, occasioned on account of his limited stock.

The codes have pushed upward his overhead costs to a par with the large dealer

and by reason of his small volume, perhaps higher.

The large dealer has the advantage of: (a) ample stocks from which immediate

delivery may be made, (6) a well organized selling organization, and (c) when

"price fixing" schedules prevail he has absolute protection against competition

from the small dealer.

The National Recovery Administration and codes protected "labor" by

minimum-wage schedules.

The National Recovery Administration should protect the "little fellow" to

such extent as will permit him to employ the usual number of persons and earn

sufficient to pay the advanced rates as provided by the act and in addition thereto

at least the salary of an executive for his own services.

To this end the National Recovery Act should be amended to include the

following:

Provided, That every person, firm, or coporation employing two or more persons

shall have the unrestricted privilege of taking business to the extent of $1,500

per calendar month at any price not below the invoice cost of the material de-

livered at his yard or warehouse; and, it shall be unlawful to write and adopt or

agree to any code and/or price-fixing agreement in any business that will in any

manner restrict or penalize such employer from selling or taking business below

any price list, or minimum price list, that may be adopted, to the extent of $1,500

per calendar month.

The foregoing is suggested as a pay-roll protection differential, something in

the nature of a "stand-by charge" and reckoned as follows: In the retail lumber

industry the overhead cost of handling and delivery has been determined to be

20 percent from which may be deducted 3 percent for maintenance of equipment

leaving 17 percent as net handling cost.

Open sales of $1,500 would thereby yield $270

That may be allocated to handling charge protecting the following pay roll.

Executive, 4 weeks, at $35 140

1 yardman, 4 weeks, at $15 60

1 driver, 4 weeks, at $15 60

Total 260

The writer has had considerable experience in connection with several codes

in lines allied with construction business, but will not prolong the discussion.

Trusting that I may be of service, I am,

Respectfully yours,

O. A. Slater.

Independent Citizens League, Inc.,

Norfolk, Va., February 14, 1935.

Hon. Gerald P. Nye,

United States Senate, Washington, D. C.

Dear Senator Nye: Your telegram of the 9th instant was duly received and

valued for the opportunity it presents to in some measure cooperate with your

efforts, which at all times have been in sympathy with the objectives of the small,

independent business interests it is my pleasure to represent in this metropolitan

area, consisting of approximately over 2,500 establishments of local trade and

industrial enterprise.

Replying, please permit me to say, as regards my constituency reaction to the

codes and related agencies of the National Recovery Administration that a more

savage, competitive policy practiced with growing oppression against the aver-

age or small business establishment by large corporate interests has been made

possible under the National Recovery Administration and its codes, and has

proven a discouraging experience toward promoting recovery, is the expressed

opinion along all lines of average industry in this trading area.
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This has been more definitely brought about through sacrifices made through

wage-and-hour code requirements without due protection being given through

fair practice regulations which would have enabled the small business men to

have realized a margin of profit that would have covered at least his overhead,
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if not a living profit.

In no instance have the businesses and industries of which I have personal

knowledge been benefited by codes aDd administration of codes by national code

authorities.

That codes in all lines of industry and trade have been written, as you must

be aware, by and for the benefit of big business, and for the perpetuation of

which large corporate interests are now applying high-powered politioal pressure

and Unlimited finances, is the proven opinion of industry and commerce in the

Norfolk metropolitan area, according to a survey made by the writer during the

past 6 months.

If private business were now allowed to operate under private privilege,

through complete abandonment of codes and the enforcement of antitrust laws

and the Clayton Act, the small business interests, which have been the hope and

strength of economic America, would not only revive, but would project the

shortest road toward national recovery.

This would also create an absorption of an increasing unemployment, effect

larger pay rolls, and more economic security and purchasing power than the

present universal system of cheating, and chiseling in code compliance could

ever possibly accomplish.

With an increase in profits made by big business the past year, and a decrease

in money made by the average or small business man, it is indicative in itself

that codes and their administration have benefited only big business.

Incidentally, but relevant to the condition in which the small, independent

business interests under code requirements and administration of the National

Recovery Administration find themselves today, may I add, in conclusion, that

with two-thirds of 1 percent of the people owning today 67 percent of all the

moDey in ths banks of the country, according to a report of the Federal Deposit

Insurance Corporation of the United States, corporate ownership of this wealth

have so locked in a vise the control of credit that the small business man hac been

crushed to the point of credit starvation and business extinctionâ€”economically

murdered by the National Recovery Administration and its codes.

I trust the above reply to your telegram may contribute toward serving our

mutual interests. And if there is any way at any time I may serve you further

I shall await with pleasure your valued commands.

And believe me, with assurances of continued high esteem and regard, to be.

Cordially yours,

W. L. Bailie.

H. G. Fischer & Co., Inc.,

Chicago, February 13, 1935.

Hon. Gerald P. Nye,

United Slates Senate, Washington, D. C.

Honorable Sir: In reply to your night letter of the 9th, we wired you as per

enclosed confirmation and herewith submit some of the abuses which are still

manifest in connection with codes in our industry. For your further guidance a

copy of our letter of February 1, 1934, is also enclosed herewith.

First of all, we can see no reason whatever for there being 2 X-ray codes, 1

for the dental manufacturer and 1 for the manufacturer of physicians' X-ray

apparatus. If it is justifiable for the dental manufacturers to have a separate

code for the few, then by all means the great number of manufacturers of physi-

cians' X-ray apparatus are entitled to a separate code.

Secondly, we can see no possibility of any justifiable code being worked out in

the X-ray industry when controlled by the National Electrical Manufacturers

Association due to the immensity of the National Electrical Manufacturers Asso-

ciation, which attempts to cover all electrical manufacturers. This association,

in our experience and opinion, is practically controlled by the General Electric Co.

and Wesiinghouse Electric & Manufacturing Co., by means of the influence and

votes controlled by them on account of their large number of subsidiary and affi-

liate companies, who in turn contribute such a large proportion of the financial

support of the National Electrical Manufacturers Association. The tremendous

cost of membership in the National Electrical Manufacturers Association is

prohibitive.
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May we also point out that in a recent meeting of the electromedical industry

at Cincinnati one of the chief discussions was the encouragement of upward

revised identical prices on Government quotations. In fact, the attempt is

being made to secure uniform prices on all Government, State, and municipal
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business, which if carried out to the letter would make absolutely unnecessary

the calling for bids by Government, State, or municipal institutions. Recent

uniform quotations of various materials called for on Government requisitions

have pointed out the ridiculousness of such a situation and the unfairness to

the purchaser.

At the same meeting the patent situation was reviewed and openly stirred up,

discussions leading to the possibility of oppressing the smaller manufacturers.

Our experience thus far has confirmed our previous objections, that these codes

do tend to suppress and eliminate small manufacturers, and do not represent the

best interests of the greater number of manufacturers in this industry. Price

and term fixing, price filing and maintenance are unfair to the purchaser and

places the small manufacturer at the mercy of those planning to eliminate them.

The whole attempt in the writing of this code is so selfish, so useless to the small

manufacturer, coupled with the fact that the purchaser seemingly is left out in

the utter cold, is unjustifiable and we do not favor its adoption.

We have always been, and still are, in favor of the wage and hour provisions

of the President's basic code, and we unhesitatingly recommend that this portion

of the code be enforced.

Very truly yours,

H. G. Fischer, President.

Streator Daily Times-Press,

Slreator, III., February 19, 19S5.

Hon. Gerald P. Nye,

United States Senator, Washington, D. C.

Senator Nye: As you are making an investigation of the National Recovery

Administration enclosed find an editorial on a factory condition in Streator.

This factory was originally owned by Montgomery Ward Co. When the panic

came on they decided to quit the factory and buy clothing in the open market.

The plant originally cost $20,000. Rather than have the plant closed, the local

citizens raised $10,000; bought the plant and the management was given to Mr.

Bodenstein, the former manager of the Montgomery plant.

He has kept the plant running during the panic. He signed the code. The

plant paid out $100,000 a year in wages. During this period stockholders got

nothing and part of the time the manager could not earn his salary and remitted

part of it.

Sometime ago he says, bookkeepers from the code authorities in New York

City went through his books and on their return sent him a notice he was violating

the code law on wages and assessed him $7,000, giving him notice to appear before

them in New York. As he did not appear he has received notice from Washing-

ton taking away the National Recovery Administration Eagle.

He says he thought he was living up to the code, and when the men were here

going through the books they said nothing to him or gave him a chance to analyze

errors if made. He also says the code is not clear on wages to be paid in some

departments.

As you will see by the enclosed editorial, the code fixed wages the same in the

small city as the big city, which we think is a mistake. Whether that was done

by the large manufacturers aided by the Sidney Hilman unions, who seem to

resent the factories in the smaller cities, we are not in a position to say, but before

the code was formed the Hilman crowd showed resentment against small-town

factories.

At one time the plant was entered at night by strangers and acid thrown on

the goods.

As we see it here the National Recovery Administration organized with good

ntentions, is destined to build up the city plants at the expense or loss of the

smaller towns. Plant facilities are better in a large city than in the smaller ones,

and on city wages for the small town the city will in time get the factories.

Don't you think our big cities with their poverty, crime, and corruption are

big enough now, and that the smaller cities should have a chance to survive?

Mr. Bodenstein says if the action is enforced, the $7,000 cannot be paid and

he will be put out of business.

Respectfully,

Fred LeRoy, Editor.
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The Ambler-Morton Co.,

Pittsburgh, Pa., March 8, 19SB.

Hon. Gerald P. Nye,

United States Senate, Washington, D. C.
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Dear Sir: We subscribe emphatically to the efforts of those attempting to

curb the insane policies of the administration which smother competition, ambi-

tion, progress and the former freedom of American citizens to act, think, and plan

as individuals.

We protest violently against the monopolistic practices of allocation of business

and the complete elimination of further competition in the glass container indus-

try.

This industry has enjoyed the most profitable period in its history during the

era following repeal, and its members have conspired through the "good agencies"

of Code 36 improperly named "A Code of Fair Competition" to exclude any

new competition, the very lifeblood of progress and commerce. See article VII

thereof.

A certain group zealously plotting to acquire control of the industry had the

means "laid in their lap" by National Recovery Act.

Your complainant has vigorously maintained and voiced a militant attitude

to conditions developing in the industry due to patents and then Code 36. The

net result was a collection of propaganda, intimidation, and finally several law-

suits designed to "break" us, in the words of the spokesman of our antagonist.

We want these restrictions lifted. This industry would retain this asinine

protection to serve its selfish ends while people starve. People who have ability

and energy are not going to submit to being throttled forever, while others make

millions.

This code was written by individuals selected by the strongest in the industry.

Without more knowledge by those who are supposed to control the codes, they

now destroy the very ideals which formulate their general plan by writing a self-

serving ticket, covertly managed and easily evading the inexperienced investi-

gator.

If we are to enter Utopia with an ideal plan let us make an equitable one,

which deals out justice, opportunity, and freedom to all.

If we have exhausted our industrial possibilities and must develop this country

in some other way to employ its citizens, we should not destroy those who have

contributed to its development by any law which is drafted by a few to throttle the

right of all to a final struggle in that field to live; or to seek other more fertile

fields of endeavor.

Since the National Recovery Act our domestic business has shrunken to about

20 percent of its former volume in the time of greatest prosperity in our field.

This is the direct result of a large number of mergers, patent monopolies and the

final killing blowâ€”no competition under code 36.

We enclose herewith a reprint from a New York newspaper; letters of Latchford

Glass Co. to General Johnson, also H. L. Dixon Co. and others.

Yours very truly,

W. A. Morton, President.

Newton Glove Manufacturing Co.,

Newton, N. C, February 15, 1935.

Senator Gerald P. Nye,

Washington, D. C.

Dear Senator: I have copy of letter that was mailed to you on February 12

by the Enoch Manufacturing Co., Mount Sterling, Ky., manufacturers of cheap

cotton-cloth and cheap knit-cloth gloves and cheap dress gloves. I wish to add a

few facts not outlined by Mr. Enoch.

We manufacture the same styles as he does, namely, the cheap cotton-cloth

and knit-cloth work gloves, retailing at 8 to 15 cents a pair. We are in a code

with about 75 manufacturers employing from eight to ten thousand; total of

annual sales for 1934, eighteen and a half million dollars. About 80 percent of

this is manufactured by three large companies who are the code authority. The

larger companies in addition to making the cheap numbers like we manufacture

make or manufacture high-priced lines of gloves that are half leather and half

cotton materials that retail from 50 cents to $2apair, and they recently got through

a uniform piecework rate for the entire industry approved at Washington. Under

this piecework rate they pay the same wages to their operators that make high-

priced gloves as they do to the operators that make the cheap numbers. Well,
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the trouble is, about 25 small factories in the Northern and Middle Western

States as well as 6 or 8 in the Southern States only make the cheap cotton-cloth

and knit-cloth gloves. It looks like the big companies who get a good price for

their products and who make most of the best quality high-priced lines are willing

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:44 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

to pay wages that are manifestly too high on the plain cheap gloves in order to

eliminate or financially embarrass we manufacturers who make only the cheap

numbers. Perhaps they are willing to do this for several years thinking that will

be enough time to eliminate or cripple us. Possibly they should pay slightly

higher wages on their high-priced numbers and not such high wages on their cheap

numbers.

This scheme was put through by the shrewd leaders of the large factories in the

North knowing that it would ruin not only the small factories in the South but

also numerous factories in the Northern and Middle Western States and their

other competitors. They hid themselves behind a mask while getting this crooked

work done by claiming they would allow a differential of $1 a week on the wages

for factories in small towns in the North as well as in the entire South. That way

they fooled for a while their smaller competitors in the North and Middle Western

States, and then they got through this crooked uniform piecework rate proposition

which wiped out the small differential in the South and which will handicap to a

great extent the small manufacturers in the entire United States.

This is not a North-South fight, but it hits us harder, perhaps, because we have

to ship our merchandise a long ways to the markets which are principally in the

Northern and Middle Western States, and near these markets the large factories

are located.

Our selling costs are about 5 percent on our net sales, because we have to send

our salesmen a long way from here to get orders while the big factories sold over

10 million dollars of the total sales of 18 million was sold in a few States in the

North.

A big protest has been made against these uniform piecework rates by manu-

facturers in Northern and Middle Western States as it is very plain fact that the

large factories they are trying to eliminate or handicap to a dangerous extent

the smaller competitor, and so far the large manufacturers have succeeded in

having things their way. The code authority in our association was not elected

by an industry vote but by a committee vote.

We cannot pay these uniform piecework rates and compete with the larger

manufacturers because our freight costs are about three times what theirs are and

our selling costs 4 to 5 percent where their selling costs is 1 percent.

We are in favor of the National Recovery Administration to the extent of

regulation of maximum hours, minimum wages, and fair rates above the mini-

mum, but we think that at least 95 percent of the National Recovery Adminis-

tration should be done away with June 16, as it is very expensive on us manu-

facturers to have to support a code authority with all their paid officials and

assistants and numerous other expenses that we are assessed for to carry on the

code authority and numerous other legal and other expenses of the National

Recovery Administration.

The large factories prospered before the National Recovery Administration; the

smaller manufacturer did not wipe them out then. They grew large and powerful

financially before the depression and came through the depression much better

than the small manufacturers. They can still make progress because they have

national lines that they can sell at a high price, but we smaller manufacturers

positively cannot pay the same wages on our cheap gloves that retail from 8 to

15 cents a pair, as they pay for high-class quality gloves that retail at 50 cents

to $3 a pair. The bfg factories are willing to pay very high wages for their cheap

gloves in order to play havoc with the smaller manufacturer.

Yours truly,

Newton Glove Manufacturing Co..

H. M. Yount.

The Enoch Manufacturing Co.,

Mount Sterling, Ky., February 12, 1985.

Senator Gerald P. Nte,

Washington, D. C.

My Dear Senator: Glad to have your telegram and the opportunity of re-

porting our experience with the National Recovery Administration to some ad-

dress in Washington who will not simply refer it to our Deputy Administrator.
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Abuses corrected? My, oh, my! They are aggravated more all the time.

The administration has gradually turned our industry over to the large northern

manufacturers who naturally run it to suit themselves. On December 5 they

sent out notices of a piecework rateâ€”same for Detroit, Toledo, Kansas City,
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Indianapolis as any small town in the South. A large poster was mailed to us to

hang up inside the factoryâ€”well, this is about equivalent to posting a sheriff's

sale notice on the outside. Our code authority of 5 members have 3 on it

representing 65 percent of the production of the entire industry of 72 firms. In

the committee election of December it was declared that Washington would

object if less than 50 percent of the production was represented by the code

members of five. Self-management of industry naturally is a racket, the large

companies dominate and direct the small onesâ€”their officers have the leisure to

go down to Washington every few weeks and put through whatever they want.

The piecework system was inspired inside our industry by large city factories

clearly seeing that they would reduce their own. costs of manufacturing in com-

parison with those in small towns and especially in the South. Now they use our

commissioner, whose wages we must contribute to, as a tool to do their bidding,

as the large glove factory syndicates North put up most of the money for his hire.

We are plagued every week to sign an affidavit that we have received the poster

of piecework rates, but have not as yet signed it. They only apply to two-thirds

of the labor; the rest of the labor is accomplished in large factories, mostly by

machinery; in the small factories by labor. If we used the piecework rates, our

total labor item would be more than theirs. As it is, we are paying more for the

complete product. One of the code authority members just have a news story

to the Daily News Record, stating the $1 differential for the South had been

abolished. This is quite true if we adopt the piecework rates for sewing. la

our December meeting at Chicago it was found the lowest prices on gloves were

made by factories in Brooklyn, Toledo, and Detroit. They try to sell us gloves.

Do you think we established this factory in 1908, down South, making a product

which must be shipped North, without the idea of saving somewhat on labor?

We have high freight rates in and out. Our poor service makes it impossible to

get quite as much for our product as the northern factories. Our employees walk

across the street in their aprons ready to work and devote just 8 hours a day to

their work. In the cities north, they must pay carfare, dress for the street, ride

30 to 45 minutes, and then get into work clothing. They devote at least houre

to their job, and return at night to a home costing three times the rental as in a

small town here in the South. Do you think Mr. Vincent, our Deputy Adminis-

trator, considers the difference between "money" wages and "real" wages?

No, indeed. Further, he stateB that low wages were not a geographical matter.

The leveling of "money" wages ruins small towns and especially in the South,

distant from the centers of consumption. The South holds a minority position

in the national codes in the needle trades and the North is forcing them out of

business. Mr. Vincent before he was with the National Recovery Administration

was a lawyer from Denver and know nothing except the coal business. Now he

is dictator of many needle trades, listening to the large operators who have the

time to go down to Washington every few weeks and urge him to effect changes

they want. The original code has been nullified by the amendments. They

want to place us in the same class as moonshiners. Our Congressmen smile

and say the Government is prosecuting no one, but that is a mistake. The

tycoons in each industry wish to outlaw all the small competitors. In our

industry the standard of living has fallen in the northern large localities, where

the same money wages are paid as in small places and in the South. They gang

with union labor and Mr. Uilquit to put in effect piecework ratesâ€”anything to

enlarge their share of the business of the industry. Mr. Darrow was very much

right when he declared competitive industry is by its nature ruthless and savage.

A competitor will do anything except assassinate another to get some of his

j us to mere. The large syndicates formerly bought out weak and small com-

petitors; now they are following an easier course, using the National Recovery

Act for the purpose.

I believe in a few simple thingsâ€”minimum wages for the 40 hours and honest

differentials for the week, Government control instead of having our large

competitors drive us. Industrial selfcontrol is destructive to all small units,

especially those located far from the centers of population. It is purely con-

fiscation of property. Most of the plants South make cheap gloves, and about

all the same type. On a long run of one style an operative can make more money

with the same piecework rate as used in the North, where a larger variety are

made and the operatives must change all the time to other types of gloves. We

do not care whether it is $2.40 minimum a day or $5.40, just so we have something
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left to pay high freight rates and the shading in prices we must make to sell our

product. A factory located in Toledo, Detroit, Chicago can get more money

for their product than a factory at a distance.

Surely glad someone is coming to our rescue. Thanks for wiring. In 1928-29

our differentials were 25 percent less for North small towns, 33 percent less than
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northern cities.

Very truly yours,

The Enoch Manufacturing Co.,

W. M. Enoch.

The Daniel R. Ellinger Co.,

Grand Rapids, Mich., February 26, 19S5.

Senator Gerald Nye,

United Slates Senate, Washington, D. C.

Honorable Sir: We are pleased to see that you are to investigate the National

Recovery Administration and some, at least, of the nearly 600 vicious codes which

have been cooked up by individuals rather than our law-making division. Con-

gress. These individuals have always reminded me of the three witches in Hamlet

who babbled "double, double, toil and trouble" for they certainly have doubled

the toil and trouble for us small business men.

Of course these codes were just "pie" for the trade associations as they allowed

their membership to be increased and boosted prices for all members. As an

example of price fixing, today we are paying $1.53 per thousand for a no. 6Ji

envelop which 9 months ago, before the envelop manufacturers' code went into

effect, cost us only $0.66 per thousand. Now, I ao not think the employees of this

envelop manufacturer got the difference in this raise in prices, namely, a boost of

132 percent in their wages. The envelops are the same, the service is the same,

the terms of sale are the same; but we are paying the same price for 1,000 en-

velops today as we could buy about 2,300 for 9 months ago.

We feel fully in accord with Mr. Robert Irwin of this city on his fight against

price fixing and I have personally discussed the complaint brought against me by

the local code administrator on this point. The attached copy of a letter to Mr.

Payson Irwin of the National Recovery Administration mentions this point.

To this letter I never received a reply. Perhaps I may, to my sorrow, as they

have a way of punishing small business men who speak their minds.

Hugh Johnson said in the Saturday Evening Post of February 23, that "the

greatest danger in National Recovery Act is that several aspects of it are easily

turned into rackets." I made this point to Clarence Darrow's C. A. B. about a

year ago. And it has been proven right, even here in the "hill country."

How is it possible for an envelop manufacturer in Atlanta, Ga., to quote same

prices and terms (prepaid freight) as the envelop manufacturer in Kalamazoo,

the former being 807 miles from Grand Rapids and the latter 50 miles from Grand

Rapids? Either one is getting too much, or the other not enough.

We have never signed the Graphic Arts Industry Code and we never intend

to, as we consider it un-American, a racket, and unfair to the small printer.

We have lost several accounts because of the National Recovery Administra-

tion and the methods of the local code administrator:

1. A manufacturer of shoes in Rockford, Mich., who requires all contractors

to sign code compliance because he, the shoe manufacturer, has a Government

contract demanding such a signature to code compliance.

2. County of Kent business.

3. City of Grand Rapids business.

4. Kent County Welfare Relief Association business.

To show you how these code administrators work: I sent a certified public

accountant over to the local code administrator's office to get data, advice, and

suggestions as to how he (the accountant) should work for us. This accountant

was then hired by the local code administrator and the former then evidenced

no desire to work for us, probably because he could make more money at the other

job. You can see how our desire to cooperate was destroyed by the subtle

machinations of this code administrator.

The four leading paper jobbers of this city are members of the local Graphic

Arts Association and contribute $300 a year each to it; and what they get in

return I have never been able to find out. Of course, all the small printers are

on the C. 0. D. list with these jobbers. And, after the bank holiday was put into

effect here, one of these jobbers had the effrontery to add a surcharge of 50 cents

to each paper order under $10, even when I went in with cash and carried out

the paper on my back. What, may I ask, does this smack of?
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We subscribe to the old-fashioned theory that hard work and our natural

resources are the primary causes for the prosperity that has been ours in the past.

I will be glad to hear from you at any time.

Sincerely,

Daniel R. Ellinger.
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February 11, 1935.

Mr. Payson Irwin,

Deputy Administrator, National Recovery Administration,

Washington, D. C.

Dear Sir: Inasmuch as you seem to be the most fair on the matters of the

Code of the Commercial Relief Printing Industry, I am addressing this letter to

you, particularly as I am a small printer.

You have been in correspondence with Mr. B. D. Coats, another small printer

of this city, and I want to add my complaint to that of Mr. Coat's. I am sure

that I could get others should I so desire.

On April 18, 1934, I petitioned the National Recovery Administration through

my congressman, Mr. Carl Mapes( asking for exemption and variation under the

above-mentioned code. Not having any word from this petition for almost 2

months, I wrote Mr. Mapes asking what disposition had been made of this

petition. On July 21, over 3 months after this petition was filed, I received

word from Mr. Mapes that said petition was refused favorable action on recom-

mendation of our local code authority. Now I never had any notice or any

opportunity to have a hearing on such a petition from any source.

Again, at the instigation of the local code administrator a field adjuster from

the Detroit National Recovery Administration office called suddenly at my office

and in an unfriendly manner demanded that I turn over to him my books.

Again, after my wife was forced to leave her home and children to solicit

printing for me, she learned of a systematic whispering campaign against us.

She called the local code administrator and was advised that we (she and I) were

"outlaws" but all would be forgiven if we were to join the Grand Rapids Graphic

Arts Association, made up principally of larger printers.

Again, the local code administrator says I must pay an apprentice, just out

of high school and working for me at his first job, the rate of 82 cents an hour

top, whereas I pay him 35 cents an hour. He sets type, operates a jobber,

hand-fed press. This is contrary to our understanding of your letter of November

27, 1934, as printed in the Typothetae Bulletin of December 15, 1934.

Again, a complaint was made against me that I was selling at less than Black

Book costs and this sale being made to Kent County in which I reside. I was

advised by Mr. Robert Irwin not to reply to this complaint as it had no basis in

fact, but I appeared before a board of complaint comprising many unfriendly

competitors. At that time I was not advised by the local code authority that

by reason of the President's Executive Order No. 6757 of June 29, 1934, I was

allowed to sell at 15 percent off code price lists to a public authority such as

Kent County. Neither was I told that I could sell at a price that showed a

profit to me. All these things I was forced to find out for myself afterwards.

Again, I have been threatened directly and indirectly by the local code

authority and of all complaints turned in here, mine has been the only one which

has been publicly stated as being turned over to the National Recovery Admin^

istration for legal action.

Again, there has been much talk about patriotism in supporting the codes but

I will stack my 2 years' voluntary World War record (9 months overseas) up

against the local code administrators.

Again, a group of small printers organized under the name of the Commercial

Printers' Club about 10 months ago. At that time a petition for a hearing was

sent to the local code administrator by this club but nothing further was heard

from it.

Again, there has been considerable loose talk by the code administrator such

as calling us by inference "5-year-old children, cutthroat men, safe blowers)

Jesse Jameses." The local code administrator told me personally that he wbb

going to "club noncompliers into line." Also, he stated without solicitation or

aggravation that "I have instructed my members to underquote you to prevent

you from getting the business." He told Mr. Coats that local code administra-

tion facts were "none of his damn business."

Again, price reporting is said to be handled unfairly. This complaint was

made by Mr. Linscott of the Linscott Printing Co. of this city.

Again, the code administrator here placed his representatives in the meetings

of the Commercial Printers' Club to dissipate the efforts of this club to get a

2904 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

fair hearing. Last year the Graphic Arts Association of Western Michigan

elected one of our leaders as treasurer of their organization, an office which he

has never filled according to their constitution.

Again, assessments have been lowered to $12 per $1,000 mechanical pay roll

but none of our members recall having gotten this notice. Certainly, this fact
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was not disputed at our last meeting by the local code administrators, repre-

sentatives.

Again, a weekly yellow sheet is circularized among all printers whether they

wanted it or not by the Graphic Arts Association of Grand Rapids. However,

it serves as a mouthpiece for the local code administrators and carries by impli-

cation threats, intimidation, and coercion.

Again, the local code administrator holds three jobs: Secretary to Lions Club,

code administrator, secretary to Grand Rapids Graphic Arts Association, and

draws an income from each. Yet a few weeks ago he publicly stated that he had

"not found time to organize" the trade plants (type composition) under their

code here.

According to the National Industrial Recovery Act rules of January 15, 1935,

we believe that this local code, authority has violated rules 2 and 5.

We have taken up some of these matters with our representatives in Congress,

Senator Vandenberg and Representative Mapes, but while assuring us of their

sympathy they state there is nothing they can do about this.

Naturally, we small printers do not want to cause the Government undue

expense and trouble, but we feel that we are entitled to fair treatment, something

which we are doubtful of under the present local code administrator.

Sincerely yours,

The D. R. Ellingeb Co.,

Daniel R. Ellinqer,

Grand Rapids, Mich.

Pine Hosiery Mills, Inc.,

Star, N. C, February 16, 1935.

Senator Nye,

Washington, D. C.

Deah Senatob: We are writing you in regard to our little hosiery mill, located

in the village of Star, N. C, and will thank you to read this letter carefully and

give same your serious consideration.

A small mill was organized here about 4 or 5 years ago, and was doing fairly

well up until the year 1933, at which time it was thrown into bankruptcy, and was

run under receivership from August 1933 until January 1, 1934, at which time

a new company was organized, and has been operating under the name of Pine

Hosiery Mills, Inc., since that time.

This is a small town with about 400 population. This little mill is owned

locally and we have been trying to give employment to all the people we possibly

could. We have several employees whom we have taken off the relief work and

are now making a good living and are well satisfied with the pay they are receiving.

The point we are trying to bring out is this: If we are forced to comply with

the drastic rules of the Hosiery Code Authority, we will be forced out of business.

Our knitting department is only 24 bv 65 feet and we only have a production of

around 2,500 dozen pairs per week. We employ on an average of 60 employees,

both men and women, and all have signed a petition that they are well satisfied

with the pay they are receiving for their work. We only make two types of

men's hosiery, whereas the larger mills are making several types and make any-

where from 5,000 to 10,000 per day where we only make about 2,500 dozen per

week. The injustice of the whole thing is this: The larger mills have so many

styles, which they are making, and on which they are making a handsome profit,

where the little mill has only two styles and no chance in the world to even break

even. You, of course, understand that the larger mills are the ones who made this

code, or rather the ones who sat at the board when this code was drawn up.

As yet, we have failed to see where an officer of any small mill was allowed to have

anything to say about the code in any way. In our opinion, it is just a question

of the large mills freezing the small mill out.

If we are compelled to comply with the code, it would run our prices up so

high that we would be compelled to close our doors, as it would be impossible

to get the price we would have to get for our goods.

We have been running three shifts from the time this mill was reorganized in

order to give from 10 to 15 more people employment. The only department in
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whieh we have been running 3 shifts is the knitting room, and if we are forced to

rut the third shift out, we will be forced to let from 10 to J 5 employees go, as it

takes the 3 shifts in knitting in order to give the loopers and finishing room help

1 shift. If we are forced to let these people go, it will cause a very great hardship

as most of them have families, and feel that half loaf is better than no loaf at all.
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The code authorities have been after us ever since we started operating this

little mill, but our attorney has given us instructions to go ahead, as he did not

think the code constitutional and would not hold up.

It seems to us that a mill, situated in a small village as ours, would be a Godsend

to a community, if let alone, but under the existing conditions, we do not know

just where we stand, and we want to ask that you give this serious consideration

and will more than appreciate any help that you may give us. â€¢

We are cited to appear in Groensboro on February 27 for trial or hearing, to

show cause why we should not cut down to two shifts.

Wc want to ask your cooperation in this matter, and feel that if we had more

men in the Senate like you and Senator McCarran that this thing would soon die.

Thanking you in advance for anything you may be able to do, we are,

Respectful! v,

T. J. Ellis.

H. R. Geer Oil Co.,

Grand Rapids, Mich., February IS, 19S5.

Senator Gerald P. Nye,

Washington, D. C.

Honorable Sir: The writer noticed the enclosed clipping in our local paper

last night, and would like to ask your assistance and advice regarding the ice

business which we own and operate in addition to the oil business as indicated by

our letterhead.

In the ice business, we operate both retail and wholesale departments enjoying

2,500 to 3,000 tons business per year.

We buy our supply from the manufacturer, and last year under code ruling,

were forced to buy of a large local competitor at an exorbitant figure, leaving us

little or not profit.

The condition is as follows: We own our storage and have been in the ice

business 4 years. Our real estate includes a warehouse building into which we

wish to install ice-making machinery purchased recently to enable us to meet

this competitive condition.

As we have complied with all code regulations and conditions, we have been

asked by Mr. Daly of the National Recovery Administration at Washington to

submit application for a certificate of authority permitting us to make the

installation. We have likewise complied to it just recently. We are further

advised by Mr. Daly that they expect to grant us a hearing at their convenience

at some convenient city.

Our time is rather limited as we expect the ice season will start on or about

April 1, and therefore must of necessity have prompt action; it is our further

contention that we be granted a permit (if one is necessary) without a lot of

hearings and other red tape so that we may enjoy equal privileges now granted

only to the large integrated companies.

Can you assist us? Thanking you in advance for your cooperation, I am

Yours very trulv,

H. R. Geeb.

Stowers Lumber & Manufacturing Co.,

Harriman, Tenn., February 19, 1935.

Hon. Senator Nye,

Washington, D. C.

Dear Sir: I am very much pleased to note from the press that you are inter-

ested in making a thorough investigation of the National Recovery Administra-

tion before any further legislation is enacted.

It is our opinion that the National Recovery Act has been a detriment to busi-

ness rather than a help; however, had it been enacted merely as a measure to

raise the wage level of the country it would have undoubtedly been a great

benefit as a temporary measure.
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We feel that if there is any further legislation enacted it should deal only -with

wages and all the matter of production control, price fixing, etc., should be left

out. In fact the National Recovery Act today is so intricate that no one knows

just what there is to it, and under the Lumber Code alone there have been hundreds

of thousands of new laws made and there is such a maze of regulations that no
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business man can run his business and keep up with the various regulations.

We might state that there are 10 code authorities who are trying to collect dues

off this company and who claim that this company should pay tribute to their

code.

We believe that the codes should be very greatly simplified if continued at all

and there should be no high-salaried code officials but that part of the code that is

reenacted should* be administered by the Government.

Hoping that you will be able to get somewhere in your investigation, we remain,

Yours very truly,

A B. Stowers.

Virginia Lime Sales Co.,

York, Pa., February 11, 1935.

Hon. Gerald P. Nye,

United States Senate, Washington, D. C.

Dear Senator Nte: We have for acknowledgement your valued telegram of

February 9, in reference to our experience under the National Recovery Admin-

istration and the Lime Code. We are pleased to advise in answer to your in-

quiry that in our opinion the abuses in the lime industry are greater under the

National Recovery Administration than they ever were before.

It is, we believe, quite generally conceded that the uniform-wage provisions of

this code are a step forward and a great improvement over other conditions. The

price fixing and other features of the code have led to great abuses and been

exceedingly hard on the small manufacturer. We are the direct sales representa-

tive of six small lime plants in Virginia. At the time of the adoption of the Lime

Code every one of these plants was reasonably busy. Since that time conditions

have grown steadily worse until at the present time none of these plants are op-

erating above 33K-percent capacity.

As nearly as we can determine the actual situation, practically all the lime busi-

ness is going to the larger companies who dominate the Lime Code Authority in

Washington. There is absolutely no check on the larger producers, but they keep

a very close check on the smaller producers and endeavor by threats and intimi-

dation to hold them strictly to the provisions of the code, while the larger producers

do as they please and consequently secure almost all of the business there is in

sight. Twice during the past year one of our companies has had a very desirable

piece of business. Each time the Lime Code Authority called for specific infor-

mation as to shipments, price, etc. On both occasions within 30 days after the

information was furnished to the code authority, our company loBt the business.

Since this has happened not only once but twice, we certainly feel that it is fair

to presume that furnishing information to the Lime Code Authority will result in

the loss of business by the small lime companies.

It is our opinion and observation that all of the codes of which we have any

knowledge are purely and simply for the benefit of the large units in any industry,

that they are unquestionably fostering monopoly and working great hardship and

injury to the small manufacturer.

We wish to thank you for writing us in this matter and if we can be of any-

further assistance to you in this connection or furnish you with any additional

information, please do not hesitate to call upon us.

Yours very truly,

V. M. Fret, Sales Manager.

Hohenwald, Tenn., February 20, 1935.

Senator Gerald P. Nte,

Senate Office Building, Washington, D. C.

Dear Senator: I am writing you in regard to the National Recovery Act.

Last year the Hardwood Lumber Association, through the help of some of my

competitors, had an investigation as to my selling lumber too cheap and my

wage scale and hours. They had a bunch of men here 2 solid weeks, with my pay-

rolls in their possession, as I willingly turned them over to them, when they first
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Nevertheless, it was recognized that in particular industries these favorable con-

ditions might not be present and some increases in prices might still be necessary

to enable the industry to bear its increased costs. Thus provisions for price

protection were placed in many codes. The most positive and definitely non-

competitive ones, such as the fixing of minimum prices, prohibition of sales below
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cost and measures for the direct restriction of output, have not commended them-

selves, and our present national policy is seen to be moving away from such

measures. There remain measures which retain open markets and freedom rather

than control in determination of amounts to be produced, but which develop and

strengthen the concept of "fair competition" in a way calculated to reduce the

danger of demoralizing competition of the cut-throat type and to bring about a

kind of market in which, whether the increased costs due to the labor provisions

of the National Industrial Recovery Act are fully recouped or not, they are much

less likely to result in disaster to some hard-pressed industry owing to its inability

to do anything toward recouping them.

Such measures are restrictions of competition, but not necessarily of any useful

form of it; and they are not in and of themselves monopolistic. Competition is

inherently a restricted, not an unrestricted rivalry. These present restrictions

represent the latest and most tentative instances in a long line of restrictions,

starting perhaps with the laws of property and contract themselves and going on

with the law of unfair competition in its more familiar forms. Such regulations

often start with private practices, either good practices which approve themselves

and work their way into the legal system, or bad practices which arouse resistance

and pleas for protection on the part of the injured parties, which may take the

question into the field of law in a different way.

The codification of the basing point system under the Steel Code is a measure

difficult to classify. Originating with private business, the basing point system

has acquired a peculiarly ambiguous status in that in its earlier "Pittsburgh-plus"

form it has figured as an abuse to be prevented, while in its present form it has

been recognized as part of a code of fair competition to be publicly sanctioned

and enforced. This fact lends point to the question of the justification of the

practice and (what may be a separate question) of its recognition as part of a

publicly sanctioned code.

V. Conclusions as to the More General Problems of the Basing Point

Ststem

(1) The objection that the basing point system is noncompetitive because the

only competitive price structure is a uniform mill-base price or a uniform free-

on-board mill price.

This means that competition naturally results in uniform mill-base prices or

uniform free-on-board mill prices and in no other system; and particularly that

habitual or systematic freight absoprtion is a discrimination such as results from

monopoly rather than from competition, especially where it results in a mill

charging higher prices to its nearby customers than it does to those who are farther

from it, but nearer the basing point.

The question at issue is: What is the kind of price structure which genuine

competition tends to produce? And on this question the conclusions set forth

in the preceding paragraph are unqualifiedly wrong. So far as this paragraph

expresses the reasoning which has been followed by some critics of the basing-

point system, we dissent from it absolutely. This does not necessarily mean

that we dissent from all of the conclusions which may have been reached by these

critics as to the general justifiability of the basing-point system, but it does mean

that we consider that the question should be argued on other grounds than this

one.

Competition alone, completely uncontrolled, would not produce an orderly

basing-point price system, because it would not produce any orderly system on

one uniform plan. But neither would it, in an industry of this type, produce an

unqualified uniform mill-base price system, or a uniform free-on-board mill-price

system, and it would naturally produce freight absorptions or discriminations

such as constitute the most characteristic feature of the basing-point system,

though not in anything like such systematic form.

We are considering this question, it must be rememberd, with respect to the

steel business, and the steel business has particular characteristics which affect

the answer. In the first place, it produces on the whole standardized products

in which competition centers more closely in price than in general manufacturing.
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In some of the products there is so little in the way of quality differentials that

a very slight difference in price is absolutely decisive as to sales, while in others

difference in quality may permit a small price differential, but no more. Gen-

erally speaking, steel is not, for example, like automobiles or cigars.

Secondly, a large part of the costs of production is constant irrespective of the
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volume of production, with the result that additional sales do not occasion any

added costs of the constant variety, and are worth making at less than the figure

representing average unit cost including the constant elements. These constant

costs must be covered out of total sales, but there is no particular quota of them

which has to be covered from any particular sale. In short, it is possible for

different sales to bung in different and discriminatory net yields without neces-

sarily implying that one is correct and the other incorrect.

Thirdly, the industry includes localities where several competitors are grouped,

and others at which there is only one producer. In the latter case, the only kind

of competition met is competition at a distance, while in the former case, both

nearby and distant competition may be met. For example, the Pittsburgh

switching area contains a number of different producers who compete not only

with each other, but also with producers located at Birmingham, Chicago, and

other places.

Fourthly, this competition at a distance is the kind in which, in order to reach

out a little farther and acquire some additional business, a producer will be willing

to accept on this additional business a lower net yield than the minimum which

he must receive on the average from his whole business; provided, he is not in

some way required to extend this low net yield to his entire output if he accepts

it on any business at all. The reasons for this have been discussed under

"Guiding principles" (II, 3 above, pp. 38ff).

Fifthly, freight rates are substantial, relative to prices, with the result that a

difference in freight rates, if the customer has to pay them, is just as decisive as a

difference in prices in determining which producer will get an order. And at the

same time the freight rates between different producing centers are considerably

less than the margin of difference in net yields wliich a company may voluntarily

accept on different units of business in the attempt to cover its constant costs as

best it can. In other words, the freight rates are not more than producers of this

character are willing to absorb in order to sell more goods by extending their

marketing areas; and they must be absorbed if a producer is to extend his market-

ing area toward the location of a competing producer and into the area where that

competitor is now selling unless he voluntarily reduces his prices on nearby sales

to less than existing competition forces him to accept.

In an industry marked by these characteristics, discrimination and freight ab-

sorption are natural results of bona fide competition. They result because com-

petition acts with different force in different parts of the market. The conclusion

that a producer accepts a lower net yield on a part of his sales only because he

has raised the net yield on the rest of his business to a monopolistic level, is

unwarranted. It may, of course, be true in a given case. But the mere existence

of discrimination does not prove it. The discrepancy is quite adequately ex-

plained by the difference between competition for added business at the fringe

of one's market, and competition affecting one's main output over the principal

part of his market area.

The theory that genuine competition tends toward a uniform mill-base or

free-on-board mill price, and is inconsistent with any discriminatory price struc-

ture, appears to be logical for competition which fulfills two conditions. The

first is that all the competitors who have any effect on the price structure are

located at the same shipping point. And the second is that the producers

have no problems of constant costs, but operate under such simple cost conditions

that the minimum price at which it pays a producer to take, for example, a single

large additional order, is the same as the minimum price which he must receive,

on the average, from his entire output, in order to make it worth while continuing

in production. In other words, this theory is logical merely for types of business

in which there is no natural advantage to be gained by "dumping or by absorb-

ing freight in order to make distant sales. Whether there are any large-scale

manufacturing industries to which such a theory fully applies is an interesting

question; but it certainly does not apply to the type of manufacturing represented

by the steel industry.

The moment we have to deal with an industry in which there are large elements

of constant costs to be met, there is a motive to discrimination, and the effect of

shipping goods to many different consuming points, widely scattered over a large

market area, gives opportunity for it. In such a case, even if all the competitors
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in the country were located at the same identical shipping point, there would be

some possibility of their absorbing freight to some extent, in order to reach the

more distant markets without charging a price so high as to cripple the possible

volume of sales and force too many consumers to use some substitute material.

But the main cause of wide-spread and systematic discrimination comes from
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the fact that the price structure is governed, not only by competition of producers

at the same shipping point, but by competition from producers located at varying

distances, up to several hundred miles or even more. Where this happens, there

is no natural necessity that price should rise precisely with the cost of transporta-

tion from the mill producing the goods, because that mill may not be the one

whose cost of production plus transportation governs the price. The theory that

tends to nondiscriminatory prices is applicable to a simpler kind of market than

the one which exists for steel in the United States.

If the competitors are close together and differences of freight are slight, they

will naturally tend to equalize price to purchasers and absorb differences in

freights, thus accepting slightly different net yields from different parts of the

market, but not departing very greatly from a uniform yield. But where com-

petition effective enough to influence price structures comes from producers at a

considerable distance from each other, competing possibly over several hundred

miles of intermediate territory, then the principle of uniform net yields is radically

altered.

There is a more inclusive principle, covering the tendency towards uniform net

yields in a simple market, and toward discrimination and freight absorption in a

more complex market. This inclusive principle is that one competitor's price to

customers is governed or limited by the price charged to these same customers by

the rival whose price the first competitor has to meet if he is to sell goods to these

particular customers. If the rival's price includes the rival's freight costs, then

the price which the first competitor has to make includes his rival's freight charges

rather than his own. If his own freight costs happen to be lower, and if he gives

the customer the benefit, he is giving the customer a lower price than competition

forces him to give. In other words, he is following some sort of a noncompetitive

principle rather than a competitive one.

A series of invasions and retaliations such as would be likely to result from

genuinely unchecked and uncontrolled competition, would naturally result in

wiping out all system and order from the prioe structure and bring alx>ut a con-

dition of wide-spread and completely unsystematic discrimination. If we added

one more disturbing element, in the shape of secrecy in the cutting of prieeB, the

normal result would be not any orderly market system, but complete chaos.

Looking over the various orderly systems of pricing it appears that none of

them are strictly competitive in the sense of the condition which would naturally

result from unrestricted competition, without collusion, restraint or control of

any sort. Neither free-on-board mill selling nor the uniform mill-net price are

rompetitive in this sense because the isolated seller acceptB lower net yields on

sales to his nearby customers than the competition he actually experiences com-

pels him to accept, while the seller located at a competitive center foregoes

opportunities to make additional sales which would net him less than his average

yield, but more than the additional cost of the additional business.

Even the system of mill-net prices with freedom to discriminate in good faith

to meet competition would involve a restriction on freedom of competition, since

the seller would forego chances to make additional sales by discriminating within

the area in which his own mill-base forms the governing price, while outside this

area he limits his discriminations to meeting the prices based on other points of

origin without cutting below them. This last limitation is a highly salutary one,

since without it the kind of extreme low-yield price-cutting which producers are

willing to initiate when it is confined to the fringes of their market areas would be

continually breaking down the price-level in the areas where the producers in those

areas are securing the higher and more normal competitive yields on which they

rely to make up their overhead costs. This would provoke retaliations^ which

would tend to spread until the entire market would be reduced to a condition of

destructive cutthroat competition. Hence some restraint is needed. There may

also still be need for it as there was a generation ago, to prevent more sinister

campaigris of local price-cutting directed by large concerns against particular

independents. But salutary as this restraint may be, it is a restraint on perfect

freedom of competition.

Lastly, the basing-point system is not strictly competitive for the same reason

as the modified form of mill-base system, though such a system with an ade-

quate number of basing-points comes nearer on the whole than any of the others
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to the system likely to result from the natural action of competitive forces under

the conditions prevailing in this type of industry.

This, however, while of some academic interest, is beside the point from the

standpoint of the proper policy to follow. If none of the desirable systems are

strictly competitive, and if some form of orderly restraint is necessary to keep
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competition within useful bounds and channels and to prevent it from degenerat-

ing into chaotic and destructive rivalry, then the question becomes, not what

system naturally results from unrestricted competition, nor what system comes

nearest to this result, but what system, acting as a framework within and sub-

ject to which competition is to go on, will tend to a type of competition bringing

about on the whole the most useful result. And the standard of usefulness is

that the system should give the consumers the benefit of the lowest and most

equitable scheme of prices which the industry can, in the long run, afford to give

them and still remain itself in a sound and healthy condition. But before tak-

ing up this question, which is involved in the third general criticism of the basing-

point system, it is necessary to deal with the second, which challenges the exist-

ence of any sort of competition under this system.

V. (2) The Objection that the Basing-Point System Is Used as a Means

to Facilitate Price Agreements

The basing-point system clearly facilitates the use of the open-price system

of price quoting. This system is openly defended as a means of putting com-

petition on a basis which will yield higher prices than would result without it.

According to the advocates of the system, this does not mean monopoly prices,

but n.ormal competitive prices which can be steadily maintained and will not

naturally tend to degenerate into cutthroat competition as discriminatory price-

cutting without system or order is prone to do, especially if discriminatory prices

are secret. Such a condition cannot last, but leads to informal agreements which

in turn cannot last, and thus the natural result is an unhealthy alternation be-

tween profiterring and destructive warfare. An open-price system could be

carried out under any kind of orderly price structure, or even a disorderly one;

but it has its fullest effect if each producer knows the delivered prices he has to

meet at each purchasing point.

The basing-point system serves this end particularly well by furnishing a

relatively simple formula by which these delivered prices can be calculated.

The system tends to restrain eutthroat competition both by informing each

producer precisely what prices he has to meet at each consuming point, and by

causing changes in prices by any producer to apply to his whole business in his

own basing-point area, with the result that he is practically forced to figure on

a price which will cover total costs and not disregard his overhead costs as he is

likely to do if figuring a special price for a limited area. So far as it acts only in

this way, the system is not monopolistic, though it avowedly tends to higher

prices than would result without it.

It is also true that there may be no guaranty of stopping at a precise half-way

point between the cutthroat competition it is desired to avoid, which drives

prices below a normal and desirable competitive level, and a condition of par-

tially effective competition (such as economists have not yet adequately studied),

which may tend toward prices that are above a normal and desirable competitive

level. Hence the operation of such a system needs to be closely watched.

But the present question is whether the situation goes beyond this, to actual

agreement on prices, and whether the basing-point system is such an important

and essential means to this result that it should be abolished or changed, in the

interest of bringing price agreements to an end, and restoring competition in

prices (the industry being admittedly competitive in selling effort and service).

Briefly summed up, the answer is, that producers exchange views of prices and

can probably not be prevented from doing so; that something approaching agree-

ment or understanding sometimes results from these exchanges, but by no means

always; that there is evidence of a considerable degree of independent action in

price changes; that so far as understandings may exist, the basing-point system

facilitates them, but is not of sufficiently decisive importance in that respect so

that the success or failure of efforts to reach price understandings hinges on

whether the basing-point system is or is not in force.

If producers want to reach understandings as to prices, they will not be pre-

vented from doing so by abolishing the price-system which they now find con-

venient for the purpose. They would learn to bring about the same result

with any other system, so long as it is an open and orderly one, and any other

kind would be hard to defend. The abolishing of the basing-point system would
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temporarily make such understandings more difficult to reach and make effec-

tive, but by itself would, in all probability, have no lasting effect in preventing

them.

Evidence of the presence or absence of understandings as to prices is naturally

one of the most difficult things to obtain. Indications may be drawn from a
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number of observable factors. The level of net earnings may be high enough to

indicate monopolistic control or it may not. Prices may move simultaneously

for all producers in a market area and thus afford evidence of concerted action;

or certain dominant producers may take the lead in price movements and thus

afford evidence of "price leadership". The general trend of steel prices may be

compared with the trends of prices in general in order to see whether it shows any

signs of either pegging or an upward tendency relative to other commodities of a

comparable sort; or the history of price changes may be examined in detail to

see what sort of underlying motives and conditions it seems to suggest. In the

present inquiry, some examination has been made of all these varieties of evidence,

without clearly establishing the existence of unqualified competition and certainly

not the existence of unqualified monopoly.

As for the level of net earnings, there is hardly any need to cite detailed figures

to show that net earnings in the steel industry are far too near the vanishing point

at piesent to afford any evidence of monopoly profits. The figures of earnings

presented in appendix A of this report are sufficiently conclusive on that score;

1933 shows some improvement over 1932 and the first half of 1934 showed some

further improvement, which will presumably not be maintened in the second half.

The industry as a whole showed a deficit through 1931, 1932, and 1933. In 1929,

the industry's best year since the War, net income was $362,000,000 (compiled

from Standard Trade and Securities of May 4, 1934, by G. C. Gamble, Division of

Research and Planning, N. R. A., May 8, 1934). These earnings were to be

compared with total assets in the general neighborhood of $4,500,000,000, indicat-

ing a return of about 8 percent in this uniquely prosperous year. The average for

the 4 years 1927 to 1930 was about $231,000,000, or less than 5 percent on actual

investment. Thus there are not only no monopoly profits at the present time, but

no sustained profits of a clearly monopolistic character during the more recent

years of prosperity, which might serve as off-sets to the losses of the past 4 years.

Movements of prices which have taken place since the establishment of the code

have been examined for a number of significant products. (Exemplary data are

contained in appendix B.) The results indicate that prices sometimes move quite

simultaneously over widely separated basing points while sometimes the previous

relationship is not restored for at least a few days. This applies to reductions In

price as well as increases. While there is a general tendency for a cut in price to

be promptly followed by all other producers at the same basing point, with the

result that the reductions all go into effect on the same day, there are cases where

there have been delays of a number of days, or even weeks, in meeting a change in

the price.

In one case we have been informed that an increase in the price was contrary to

the judgment of a number of large producers, but that when the increase was made

they felt it incumbent on them to fall in line, though one producer declined to do

so. This lepresents a noncompetitive standard of behavior which nevertheless

operates within pretty narrow limits in its power to control prices. There seems

to be no invariable rule as to what companies take the lead. Cases systematically

canvassed show too few price changes to afford an adequate basis for generalizing,

but general observation indicates that certain producers more or less habitually

take the lead in certain products and other producers in other products. There is

no consistent price leader for the entire industry.

As for the general trend of prices, it is shown in the accompanying charts, com-

pared with the trends for other commodities. It appears that over a term of 33

3-ears, steel prices have declined relatively to all prices. While the same could be

said of metals and metal products generally, it is still significant that there have

been periods of long continued gradual decline, from 1900 to 1914 and from 1923

to 1929. This behavior is certainly not unmistakably monopolistic. All these

examinations of evidence are instructive, but fall short of proving a conclusive case

for or against the existence of monopolistic control. They afford no reason for

modifying the general conclusions already expressed.

VI. Recommendations

(1) We have seen that not all the criticisms of the basing point system are

justified in the terms in which they are made. But we have seen that it does

not tend to as serviceable a form of competition as a system in which there is
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more incentive for a producer to lower his base price as a means of extending his

sales area, rather than doing this by merely absorbing freights and discriminating.

We have seen that there are â€¢wastes of competitive cross hauling, which must

ultimately be charged to the consumers, and that certain purchasers are burdened

with artificial freights. Piece-meal change will not avoid the existing hostility
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which, whether fully justified or not, is attached to the principle of artificial

freights which characterizes the basing point system. This hostility may be

avoided if such changes as are made are parts of a comprehensive program having

as its goal the establishment of a system based upon a different principle.

(2) We have seen that a change to free-on-board mill selling would be too

uncertain and disturbing in its effects to be seriously considered at this time, or

at any time without exhaustive preliminary inquiries. We have seen that a

mill-base system will not remedy the principal objections mentioned above unless

it is combined with the abolition of freight absorptions (which is inadvisable)

or their limitation. And we have seen that neither of these things can, in all

probability, be accomplished by Federal compulsion, but only by such cooperative

effort as can go on under the code form of organization. We have also seen that

a mill-base for every single mill would add unnecessary complications and yield

no substantial advantage as compared to a group mill-base system. We have

seen that the principle of actual rather than artificial freight is sound and desirable,

but not necessarily to the extent of requiring the removal of the minutest dis-

crepancies between them, but only discrepancies which are sufficiently substantial

to be an important and characteristic feature of the system. It is sufficient

if the characteristic features of the system is the basing of prices on approximate

actual freights, disregarding minor differences. A system of this character is

better described as a group mill-base system than as a modified basing point

system.

VI. (3) It is therefore recommended: That the principle of the group mill-base

be embodied in any revised code of fair competition for the industry which may

be approved by the President; together with provisions for the application of

theprinciple as rapidlv as is consistent with a due regard for the interests affected.

With a view both to limiting the wastes of competitive cross-hauling and to

reinforcing the effect of the group mill-base system and as a means of strengthen-

ing the effect of competition on prices, it is further recommended:

That in any revised code a provision be embodied limiting freight absorptions,

for which the following might serve as a basis for discussion.

In section 3"of schedule E, the following sentence provides for selling on "foreign

basing points":

"The published base price of each such member for any product (except

standard T-rails of more than 60 pounds per yard and angle bars and rail joints

therefor) for any basing point for such product other than that or those shown

in the list of base prices so filed by such member shall be deemed to be the lowest

base price for such product at such other basing point which shall be shown in

the list of base prices filed by any other member of the Code and then in effect."

To this sentence should be added:

"Provided, the delivered price to the destination in question, based on such

other basing point, is not less than the delivered price at which such member

could sell to such destination from the base for which such member files and

based on the price which he has there filed, by more than 25 cents per hundred

pounds or $5 per ton."

(4) If, prior to the adoption of such revised code, evidence should come to

light indicating that it would be impossible to secure the acceptance of such a

program under the code, and to make reasonably rapid progress toward it, con-

sideration should be given to the alternative possibility of abandoning the price

features of the code entirely. But if there appears a reasonable prospect of

acceptance and satisfactory progress toward the goal designated, these features

of the code should be retained as affording a better means of transforming the

basing point system into a sound and satisfactory one than by allowing this

system to revert to the status existing prior to the adoption of the code.

* (5) In the meantime, efforts will be continued to deal with specific complaints

and abuses and to gather additional data bearing on the operation of this present

system, especially on the wastes of competitive cross hauling.

(The following" statement subsequently submitted by Mr. Francis M. Curlee,

counsel, Industrial Recovery Association of Clothing Manufacturers, and the

Curlee Clothing Co., St. Louis, Mo., was ordered printed in the record.)
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Supplementary Statement Submitted by Francis M. Cublee

The testimony of Mr. Merle D. Vincent given before the committee on March

27 and 28 is so replete with errors that this supplemental statement seems re-

quired. The multitudinous errors of Mr. Vincent are explainable only on the

ground that the facts related by him were chiefly not within his own knowledge
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and that his sources of information were evidently unreliable.

It is not intended in this statement to direct attention to all of the errors in

Mr. Vincent's testimony. Many of them are argumentative and inferential,

many of them would require elaborate statistical exposition, and others are so

involved in obscurity as to require extended statements of fact. It is intended

here to call attention, briefly, to a few of the more glaring errors.

Unless otherwise indicated, the page references herein are to the printed

report of the hearings.

(All italics ours.)

greenspoon clothing CO.

Mr. Vincent says (p. 563):

"The little St. Louis case, Greenspoon, to which Colonel Curlee referred, a

deficit of $35.06 which he said went before the II (b) committee. That was not a

II (b) case. It was a charge of failure to pay the minimum rate. Colonel Curlee,

personally, appeared before the II (d) committee and asked it to hear that case.

Assuming that it was a II (d) case, it heard it. Upon being advised by the staff

that it was a minimum wage case, it discontinued consideration of it, and the man

himself was not called to New York, but the code authority representative waited

upon him at his place of business in St. Louis."

(In the record a part of this statement is attributed to Senator King. That

was obviously a stenographic error as it is all a part of Mr. Vincent's statement.)

A field auditor for the Clothing Code Authority made an examination of the

Greenspoon firm in St. Louis. The auditor made his report, from which the

following is quoted:

"A detailed audit was made for the period of September 11, 1933, to August 14,

1934, and il was found that minimum wage scales were scrupulously observed."

The issues arose over the application of that portion of article IV of the code

reading as follows:

"It is intended that employees' wages shall not be reduced by reason of the

reduction of the prescribed number of hours of employment."

The provision has been another prolific source of contention and confusion,

thought not as baffling as article II (b).

The facts stated in Statement of Industrial Recovery Association of Clothing

Manufacturers (the Green Book, pp. 43-44) are stated with absolute accuracy.

This was an appeal by the Greenspoon Co. to the II (d) committee, which

entertained jurisdiction and heard the evidence in New York City on December

13, 1934, with the thorough understanding that it was not a minimum wage case but

one involving article IV. The opening statement of Mr. Horowitz, associate coun-

sel for the Men's Clothing Code Authority (not Mr. Herwitz, comptroller) as

shown by the stenographic transcript, was as follows:

"* "This is a hearing in the case of the Greenspoon Clothing Co., InC;, St. Louis,

Mo., on the charge of violation of article IV of the Men's Clothing Code, in the

sum of $35.06, from a period beginning with the week ending November 29,

1933, through the week ending August 17, 1934."

The case was heard and taken under advisement by the II (<i) committee.

It is true that Mr. Greenspoon was not present at the hearing. It is also true

that Mr. Greenspoon's attorney and Mr. Sparks of the accounting firm of Ernst

and Ernst were present, as shown by the record. At the time the Green Book

was prepared (Jan. 30, 1933) the II (d) committee still had the case under advise-

ment. On January 28, having heard nothing from the committee, Mr. Green-

spoon inquired as to the status of his case. On February 18, 1935, Mr. Herwitz,

comptroller, wrote him that the case was inadvertently submitted to the II (d)

committee and had been referred to the Enforcement Division, and concluded

with a demand for remittance of $35.06 within 10 days.

Mr. Morris Greenberg, executive director of the Men's Clothing Code Author-

ity, wrote a letter dated April 2, 1935, concluding as follows:

"Since the firm has not 6ent in a check in this amount, we have in the last few

days referred the case to our legal department for certification."
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The latest communication is a letter to Mr. Greenspoon dated April 15, 1935,

signed by Herbert Ferster, assistant counsel for the Men's Clothing Code Author-

ity, reading as follows:

"The Enforcement Division has referred your case to the legal department for

their action
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"Please be advised that unless we receive your check in the sum of $35.06, for

violation of article IV of the Men's Clothing Code, by April 22, 1935, we shall

have no alternative but to transmit your case to the regional compliance director

in Chicago, 111., without further notice to you."

Apparently Mr. Greenspoon will have opportunity to battle over the $35.06 in

another forum, and perhaps several others. It is a certainty that he will have no

chance to recover the $507 overpaid to his remaining employees, and indeed he

has no desire to recover it.

THE HERWITZ FORMULA

"Senator King. Did you follow and did your predecessor follow the so-called

"Herwitz formula" in determining the question of the wages, and so forth?

"Mr. Vincent. Senator, there is no Herwitz formula except in the fertile mind of

my good friend, Colonel Curlee. The only formula used is the formula found in the

interpretation made by the code authority. * * * (p. 536)."

In the hearing of the Curlee Clothing Co.'a Mayfield case before the II (d)

committee on December 13, 1934, the following question was asked of Mr.

Riesenfeld, chairman of the committee:

"Q. You are acquainted with the Herwitz formula as it was disclosed in the

hearing of July 19, are you not?â€”A. I would say that in a general way I am

familiar with it.

"Q. And the Herwitz formula is still the guide and chart of the Clothing Code

Authority"!'â€”A. I will let Mr. Mayo answer that. Is it?

"Mr. Mayo. Yes; it is.

"Mr. Riesenfeld. All right."

(Note.â€”Mr. Mayo is assistant to Mr. Herwitz.)

An official document headed "Minutes of Meeting of Regional Compliance

Council Held March 29, 1935", begins as follows:

"SERIAL NO. 224, CONTROL R4-407, STANDARD TAILORING CO., COLUMBUS, Ga.

"Alleged violation of articles II and IV, of the Men's Clothing Industry Code,

with reference to hours of labor and minimum wages paid employees.

"Appearances: For respondent: Simon Schwab, Robert Arnold, attorney,

A. R. Boutin, and Henry Hunt; for code authority: H. K. Herwitz; for amalgamated

Clothing Workers: Edward L. Johnson."

From that document the following paragraphs are quoted:

"The council inquired very fully into the methods used by the code authority

and had what was known as the 'Herwitz formula' explained to them again."

*******

"This further hearing again established the fact that the main contention of

the respondent was that the periods selected for reconstruction purposes were

not representative and that the definition arrived at as between the Iowct paid

class and the higher paid class was entirely great. The respondent also again

attacked the 'Herwitz formula' and contended that it was not official and should

not be used."

The Herwitz formula has a national reputation and is known (but not under-

stood) wherever men's clothing is fabricated.

THE ISSUES BETWEEN THE TWO ASSOCIATIONS

"Senator King. The minority submitted a code which was considered by Mr.

Rogers at the same time that the other code was submitted?

"Mr. Vincent. Yes, they did.

"Senator King. And then after the code submitted by the majority was ac-

cepted by Mr. Rogers, the minority continued negotiating with the' so-called

'majority', the Amalgamated group, to see if they could not harmonize any

differences that existed?

"Mr. Vincent. Yes, I think you will be interested in the reason why they

could not harmonize.

"There were two issues upon which they split. One was the question of the

so-called '2 (b) provision' of the code. The other was because of the insistence of

the Industrial Recovery Association of writing in a qualification of section 7 (a) of
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the National Industrial Recovery Act by providing that employers and employees

might contract collectively or individually ae they might determine. The ma-

jority group would not accept that limitation. Neither would they accept the

suggestions of the minority group respecting 2 (b), and I think perhaps I ought

to give vou such information as I have concerning that much-criticized provi-
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sion." (P. 533.)

Again Mr. Vincent has fallen into error from relying upon undependable

sources for his information.

Shortly before the final breach between the two groups, and while efforts were

in progress to reconcile their differences, the Industrial Recovery Association of

Clothing Manufacturers made to the U. S. A. Association a proposal in writing

for a merger of the two associations, and a proposal in writing to reconcile the

differences between the two associations in their proposed codes. These two

documents are set forth in full in exhibits 5 and 6 in the Green Book (pp. 105-109).

It is true that the Industrial Recovery Association in its original code had proposed

matter to be added to section 7 (a), as was proposed in many other codes and was

permitted in some. It is not true that that was one of the irreconcilable issues.

The reference to that issue in the proposal of the Industrial Recovery Association

(Green Book, exhibit 6, p. 107) is brief and is in the following language:

"Art. IV, Sec. 4. Collective Activities.â€”The sentences added to the manda-

tory language of section 7a may be deleted on the ground that they are merely inter-

pretative of the plain meaning of section 7a, and are, therefore, unnecessary."

the irreconcilable issues on which the two associations split were the incor-

poration in the code of vague and indefinite provisions not susceptible of rational

interpretation or of uniform application and at the same time granting wide and

arbitrary powers of the code authority. All other issues were reconcilable.

(See Green Book, p. 6.)

Dr. Lindsay Rogers, Deputy Administrator in charge, in his report approving

the code, said:

ii* * * fife industrial Recovery Association withdrew its proposed addition

to section VII (a), but on ivages above the minimum and on administrative machinery

its representatives were adamant."

This report of Dr. Rogers is appended to the official published copy of the code

LABELS

"Mr. Vincent. I should like to turn just for a moment, Senator King, to the

reference that Colonel Curlee made to the use of labels as an instrument of boy-

cott. In a brief filed by the Industrial Recovery Association of Clothing Man-

ufacturersâ€”that is Colonel Curlee's organizationâ€”with Dr. Lindsay Rogers,

then the Deputy Administrator for the Men's Clothing Industry, Colonel Curlee's

association makes this statement respecting the use of labels. This was prior,

you understand, to the adoption of the code and during the code hearings.

"'Section IV of the U. S. A. Code provides further that manufacturers shall

be required to affix to each garment a label indicating that such garment was

manufactured in compliance with the provisions of the Clothing Industry Code.

It is contemplated that all clothing manufacturers will subscribe voluntarily to

the code, or that the administrative agency will enforce such provisions in the

event of noncompliance. We do not object, however, to any reasonable require-

ment for additional labeling of garments, provided that such labeling as is

required is not excessive in cost in relation to the low priced garments fabricated

by manufacturers in group B.'

* "Those groups were divided into A and B for convenience in reference.

"I desire to leave that with the committee to show that Colonel Curlee and

his organization endorsed and approved the adoption of labels as a means of

identifying garments made in compliance with the provisions of the code, and

specifically for the purpose of asking compliance. That was his position at that

time." (P. 564.)

That was during the formative period of the code when the Industrial Recovery

Association was making efforts to reconcile the issues between the two associa-

tions. The label racket as a disguised licensing system had not then been devised.

No one had yet suggested that the use of labels be made mandatory and at the

same time issued and sold or withheld at the will of the code authority and the

Administrator, or that retailers be prohibited from selling garments not bearing

a label. That interesting device was to come later in the form of an amendment

to the code proposed by the U. S. A. Association. Exhibit 6, Green Book, page
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107, is the full text of the proposal made by the Industrial Recovery Association

to reconcile differences in the proposed codes. It contains the following, on

page 108:

"U. S. A. Code, Art. IV. Labels.â€”As originally proposed, this article is not

objectionable. A suggestion may be offered that the legend proposed for the
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label is unnecessarily long.

"Amendment to the Foregoing Article.â€”The administrative agency should

not be invested with any discretionary power to issue or withhold the right to use

labels while the obligation of the manufacturer to affix label* is made mandatory.

This gives to (he administrative agency the power of life and death over any

institution."

THE SHELBYVILLE (KY.) CASE

"Senator King (interposing). Were the workers demanding payment or were

they satisfied to continue work because of the immaturity of the industry and

the fact that they had no work?

"Mr. Vincent. Senator, we have nothing but the representation that Colonel

Curlee made on that, and that has not come personally to my attention. I cannot

answer it." (P. 539.)

If Mr. Vincent had been provided with the record of the hearing in the Shelbyville

case (Lee, McClain & Scaizo, Inc.), he would have read the following statement by

Mr. R. F. Matthews, mayor of Shelbyville, Ky.:

"I want to call your attention again to the fact that the exemption has been

sought by the employees themselves, and somewhere in the record you will find a

petition from the employees."

and the reply by Assistant Deputy Beecroft, presiding at the hearing:

"We have that record." (Hearing on application for exemption by Lee, McClain

4 Scaizo Co., Inc., stenographic report of Ward & Paul, official reporters, vol I,

p. 27.)

In the brief filed by Mayor Matthews appears the following:

"In addition to all of this, the employees of the company, without discussing the

matter with the officials of the company, and acting solely with the Chamber of

Commerce, have unanimously petitioned that the company be allowed this exemp-

tion. * * * (Id. p. 47.)

There are numerous other similar statements in the record.

Mr. Vincent is also in error in stating that he granted the exemption in the

Shelbyville case exactly as requested.

"Mr. Vincent. Mr. Matthews, the mayor of Shelbyville, to whom Colonel

Curlee referred, made the appeal for that plant, and the Shelbyville plant was

given the exemption exactly as Mr. Matthews requested it, for a period of 12 weeks."

(P. 539.)

The company began operations January 1, 1934 (Lee, McClain & Scaizo, Inc.

record, p. 42). It requested exemption for 9 months.

"* * * All the company is asking is that it be permitted to pay the 70

percent, or $10.08, to August 1, 1934; then 80 percent to September 1, 1934;

then 90 percent to September 15, 1934; and that, beginning with October 1, 1934,

it pay the full minimum of $14.40." (Mr. Matthews' brief, id. p. 47.)

The following appears from the stenographic transcript of Associated Short-

hand Reporters, of the hearing on men's clothing industry, proposed amendment

to the code of fair competition, February 2, 1935, vol. 2, p. 421, Mayor Mathews

speaking and Mr. Vincent presiding:

"Deputy Vincent. Just to make the record clear, I believe your adjustment

for that plant was made out of consideration for your statement that if up to

April 1 the period were treated as a beginner or apprentice period, thereafter you

could make the minimum?

"Mr. Matthews. No, sir. Mr. Chairman, if you will examine the record

itself while this other gentleman was in charge of the hearing, you will find a

statement made there '// it was granted to October 1' and that was the contention

made, and you will find that the record will bear me out."

A brief history of the Lee, McClain & Scaizo case appears in the Green Book,

pages 66-69.

stabilization

On page 548 et seq., Mr. Vincent gives his views on the duty of the Government

to stabilize competitive conditions among the various parts of the country by

the adjustment of comparative costs.
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"Senator King. Perhaps I ought not to ask for your personal opinion. Do

you think that it is to the advantage nationally to freeze in one or two or four or

five big cities, this industry, or any other important industry, and to adopt policies,

governmental or otherwise, that would tend to prevent decentralization and the

diffusion of our industrial activities to other countries? (Noteâ€”Evidently this is
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a typographical error in the use of the word "countries" for "communities".

Foreign commerce was not the subject of discussion.)

"Mr. Vincent. Certainly not, but I think expansion ought to be under normal

processes, and that established business concerns ought to be protected in such com-

parative costs, for instance, as will safeguard them." (P. 548.)

New York City has been well safeguarded and has been more than stabilized

under the National Recovery Administration. From the best figures obtainable

it appears that New York City and tributary area in 1932 produced approxi-

mately 32 percent of the total volume of men's clothing and in 1934 approxi-

mately 38 percent; or a neat gain of 19 percent. In other words, in the latter

year New York gained to the extent of 6 percent of the total business and the

rest of the country lost 6 percent of the total business.

The source is monthly releases issued bv the Department of Commerce,

Bureau of the Census, entitled "Men's and Boys' Clothing Cut." In the year

1932 figures given are for men's suits. For 1934 figures given are for men's

suits wholly or partly of wool. We do not know whether there was a change in

classification in this respect or merely in nomenclature. In any event this differ-

ence, if any, would not materially affect the proportions. The figures given are

for all firms reporting. In the former year there were 775 reporting firms, and

in the latter year there were 1,093 reporting firms with naturally a larger volume

of business. This also should not materially affect the proportions. These

differences in classification and in the number of firms reporting indicate the

infirmaties inherent in the statistical method in the absence of exact and com-

plete data. It seems certain, however, that New York has enjoyed a substantial

gain at the expense of the remainder of the country. The years 1932 and 1934

are selected for the reason that the former is the latest full pre-code calendar year

and the latter is the earliest full post-code calendar year.

If stabilization by artificial means is attempted it is perfectly apparent that an

exact balance cannot be maintained. The hinterland has reason to fear that any

errors in the exact balance of the adjustment will not be made in favor of the

hinterland.

THE CURLEE CASE

The following is quoted from the testimony of Mr. Vincent (p. 536):

"It is quite true, as Colonel Curlee stated, that the code authority billed the

Curlee Clothing Co., St. Louis Plant, for approximately $10,000 deficiency of

wages.

"Senator La Follette. Did that evaporate as, Colonel Curlee said?

"Mr. Vincent. It did not, Senator. It became a very substantial substance

to the workers of that plant.

"The code authority also billed the Curlee Co., Mayfield, Ky., plant for $17,000.

"The code authority computed and determined that it would require an advance

of 18 percent in the piecework rates above the minimum to put the Curlees into

compliance. The Curlee plant, as a matter of fact, made an advance of 20 per-

cent, 2 percent in excess of what the code authority found would be necessary

to put in it compliance. Then Colonel Curlee, acting for his company, appeared in

person before the II (d) committee of the code and presented a case, the 'equities of it',

as the code termed it, and the 'Equity committee', and as he also termed it, for the

purpose of showing that the SO percent advance which they had made and which

brought them in compliance was such compliance with the code as justified the dis-

missal of the bills, and the II (d) committee agreed with him and dismissed the

bills and accepted that company's 20 percent advance as compliance.

"Senator Kino. Was that retroactive?

"Mr. Vincent. It was not, Senator.

"Senator King. Dealing in future?

"Mr. Vincent. I say it was not. May I recall that? I am not able to say

definitely whether that was made retroactive or not. I do not believe it was."

This extraordinary statement can be attributed only to the fact that Mr. Vin-

cent was not a member of the II (d) committee, that he did not read the transcript

of the record in the case, that the matter never came before him, and that his

sources of information were not trustworthy.

The last advance (20 percent) was made April 23, 1934. It was not retroactive,

did not purport to be retroactive and no one ever expressed a doubt in that respect
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until Mr. Vincent's testimony. It was not made by any agreement with the code

authority and was never designed to extinguish or abate any alleged claims for

preesixting deficiencies. The alleged deficiency of $10,731.96 covered a period

of 12 weeks ending February 16, 1934. The increase was effected more than 2

months later. The claim for $10,731.96 completely evaporated, as stated in the
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Green Book.

The 20-percent increase was applicable to all manufacturing employees and was

not limited to the beneficiaries of article II (b). It applied to employees earning

$30 per week or more (exempted by the code from the benefits of art. II (b)), to

off-pressers earning a minimum of 75 cents per hour under the code, and to cut-

ters, earning a minimum of $1 per hour under the code, and to the lowest paid

substantial classes."

Mr. Herwitz and a member of his staff later appeared and made an audit for

21 weeks ending April 20, 1934 (including the 12 weeks hereinbefore mentioned),

which showed an alleged deficiency of $19,019.54. This alleged deficiency all

accrued prior to the 20-percent increase under discussion. It all entirely evaporated

exactly as stated in the Green Book.

The statement that I offered this increase as an "equity" to extinguish any

alleged prior deficiencies is a brand new conception. I do not know who origi-

nated it, but it is perfectly apparent that Mr. Vincent, who was not a participant

in the hearing, has been misinformed. There is not a hint in the record of the

hearing, or in the correspondence, of any such defense. The issues raised and dis-

cussed in the hearing, and the exhibits offered, concern matters prior to the

20Hpercent increase and no others.

The hearing was held on July 19, 1934, and concerned nothing but the issues

involved prior to the 20-percent increase. At the conclusion of the hearing we

asked for a speedy decision. Mr. Risenfeld, presiding, stated that we might

expect a decision in 5 or 6 days. Mr. Bell, then executive director of the Men's

Clothing Code Authority, remarked that it would probably take several days

longer. Some 3 weeks later (Aug. 7, 1934) \vc wrote to Mr. Bell that we were

placed at a serious disadvantage by the delay in deciding our case. Among other

things, we said:

"It is our firm conviction that we have not violated the code in any respect,

and that we are entitled of right to an early vindication. This is a case in which

justice delayed is justice denied."

We have not complied with the particular version of the Herwitz formula

applied to our case, have never complied with it, have never claimed that we

complied with it, and have no intention of comptying with it.

On June 11, 1934, Mr. Bell, then executive director, wrote the company

enclosing an exhibit showing further increases in piecework rates required after

the April increase of 20 percent. This showed 72 operations with further increases

required by the Herwitz formula, ranging from 1 to 14H percent, none of which

have been put into effect.

On August 10, 1934, we wrote:

"In view of the vast and destructive powers reposing in the code authority

which are not subject to judicial control, we are unable to plan for the future in

advance of a decision by the code authority. I trust this explains to you the

relevancy of the two paragraphs mentioned.

"I respectfully urge that the code authority make a decision not later than next

Thursday. On that date exactly 4 weeks will have elapsed since our hearing

and during all of that time we have been awaiting your decision in order that we

might plan our business policies."

After the claim on the St. Louis plant had completely evaporated the company

received a bill for alleged deficiencies in the Mayfield plant of $17,721.55 for 35

weeks ending July 20, 1934. This covered approximately 5 months before and 3

months after the April increase. There were a large number of alleged hourly

deficiencies in payments after the April increase. This claim completely evapo-

rated, as stated in the Green Book, Mr. Vincent's informant to the contrary notwith-

standing.

At no time was any claim made of any "equity" arising from overpayments

made after the April increase to extinguish underpayments made before the

increase.

On September 27, 1934, Mr. Bell, executive director, sent to the company a

schedule of further increases in piecework rates required after the April increase.

These covered numerous operations and ranged from less than 1-percent to

39-percent increase.

118782â€”88â€”pt 6 78
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If, after the April increase, the Herwitz formula still required numerous upward

revisions in piece rates, how could it have been argued to the code authority that

overpayments occasioned by the April increase constituted an offset for under-

payments prior thereto? The code authority apparently did reach some such

fantastic conclusion on its own initiative and without any suggestions from us,
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and in spite of the fact that we repeatedly asserted that we had complied with

the code at all times, that we had not complied with the Herwitz formula, and

did not intend to do so.

THE INTERPRETATIONS

"Mr. Vincent. * * * I think his (Colonel Curlee's) statement was that

his organization knew nothing of the interpretation issued by the code authority

until January 8, 1934, and I desire to give you for this record, if you desire it,

a letter dated September 20, 1933, written by the Industrial Recovery Associa-

tion, Mr. W. E. Popkin, executive director, to Mr. Drechsler, then and now the

general counsel for the Men's Clothing Code Authority.

"* * * On September 27, Mr. Drechsler wrote to Mr. Popkin enclosing

the code authority's interpretation, so it was in the hands of that association as

early as September 27, 1933 (p. 534)."

That statement is exactly consistent with the statement in the Green Book,

but is misleading for its incompleteness. The first interpretation of article II (b)

was interpretation 6, dated September 26, 1933. This interpretation was not the

basis for the famous Herwitz formula, which was to come later. The following is

quoted from the Green Book, page 16:

"It may be noted here that, although interpretation 6 purports to have been

approved on September 26, 1933, it was not made known to the trade until the

code authority mailed out interpretations 1 to 18, inclusive, in January 1934.

The diligence of the executive director of the Industrial Recovery Association disclosed

the existence of this interpretation some time in the fall of 1933 and the members of

this association were informed by him. So far as we know, those manufacturers

who were not members of any association were not informed of it until Januarv

1934."

Interpretation 11 with its appended illustration was the first one to define the

"lowest paid substantial classes" as the 20 percent of employees receiving the

lowest compensation regardless of class. This is the mysterious interpretation

which purports to have been approved on November 8, 1933, was mailed to some

members of the industry (but not all) in January 1934 and was effective November

20, 1933. The official interpretation 11 on file in the Code Record Section of the

National Recovery Administration (now bearing a new number) purports to have

been approved by Administrator Rosenblatt on June 7, 1934 (Green Book, pp.

16-18).

This interpretation 11 was a drastic change from preexisting rules and interpre-

tations and is the supposed basis of the Herwitz formula though affording, by its

terms and provisions, no justification for the Herwitz methods.

THE GOODALL CO.

"Mr. Vincent. Not using the word 'textile', 36 hours applies throughout

the men's clothing industry, yes, excepting, Senator, for a limited period there

were exemptions granted. One of those exemptions was to the Goodall Co.'s

Knoxville, Tennessee, plant.

"Senator King. And to another of the Goodall plants, was it not?

"Mr. Vincent. No. Colonel Curlee's statement that by some understanding the

lA>rain, Ohio, and the other plants also had a 40-hour week, was guile mistaken"

(p. 537).

In the hearing of the Ctirlee case before the II (d) committee in New York

on July 19, 1934, the testimony showed that the Goodall Co. was operating its

plant in Knoxville, Tenn., 40 hours pursuant to an order of the Deputy Admin-

istrator. The testimony further showed that the Goodall Co. had applied for a

40-hour privilege as to its other plants and that the application was still pending

and had not been acted upon; that pending action the Goodall Co. was then and

had been operating its Lorain, Ohio, plant 40 hours.

The code authority complained and was informed by the Administrator that

the matter was pending before the National Recovery Administration and the

code authority could do nothing. Quoting from the stenographic transcript:

"Colonel Curlee. Putting it succinctly and finally, The Ward dereliction

rested in the lap of the Administrator and not the code authority? (Note.â€”Mr.

Ward is president of the Goodall Co.)
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"Mr. Hekwitz. Yes.

"Colonel Curlee. Did you have written advice from the Administrator that

the Goodail matter was in his hands and not in vours?

"Mr. Bell. Yes.

"Colonel Curlee. Would you mind putting those letters in the record, because

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:45 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

I am interested in them.

"Mr. Bell. I have no particular objection. I am just wondering again if it

comes within the counsel's ruling as to whether we should take up specific cases of

another firm.

*******

"Colonel Curlee. I am going to request you, Mr. Bell, to put those letters in

the record, and just leave it as a request.

"Mr. Bell. If counsel approves that it is proper to put them in

"Colonel Curlee. I will just leave it with you."

The letters have never been put in the record. The reason for the dilatoriness

of the administrator and the authority by which the Goodail Co. operated 40

hours in Lorain, Ohio, pending action its application have never been explained.

The foregoing testimony was given on July 19, 1934 at the hearing of the Curlee

Clothing Co.'s case before the II (d) committee in New York. On December 13,

1934, the testimony disclosed that the matter was still in status quo. As far as I

have been able to ascertain, the matter is still in status quo.

HOMEWORKERS

"Senator Couzens. Have you any statistics as to the number of homeworkers

in this industry at the time the code was started? Do you know how many there

were?

"Mr. Vincent. I can only speak from memory. I have been told it was about

20 percent.

"Senator Couzens. Do I understand that that 20 percent has been entirely

eliminted?

"Mr. Vincent. Yes.

"Senator Couzens: And thai tliesc homeworkers are now working in the industry,

do you know"!

'' Mr. Vincent. That is true" (p. 546).

The effective date of the code was September 11, 1933. The code prohibited

homework after 3 months from the effective date. Employers in the congested

markets, where homework was prevalent, in the attempt to adjust themselves

to this prohibition, found it necessary to employ learners to do the work that was

formerly done by homeworkers. The code granted no indulgence in the matter

of learners. The code authority proposed and procured an amendment to the

code approved December 15, 1933, in the following language:

"For a period of three (3) months after December 11, 1933, any employer

affected by article III of the Code may engage learners to supplant home workers,

who shall be paid not less than seventy percent (70%) of the minimum wage

provided in the code; provided, that no employee shall be classified as a learner

for longer than the first eight (8) weeks of his employment in the industry, and,

provided further, that if any learner working on a piecework operation, earns

more, he shall receive what he earns."

If experienced workers had been transferred from the home to the factory,

learners would not have been needed. This amendment shows that to a large

extent home workers were left at home unemployed and were supplanted by

beginners.

It is interesting here to note that the Industrial Recovery Association in its

proposed code had requested tolerance for learners and had shown the propriety

of it in the hinterland. It is also interesting to note that when the tolerance was

finally granted it was limited to the congested markets, where home work had

been prevalent. Thus there was a tolerance for necessary learners in New York

City but none in Streator, 111. (See Green Book, p. 10.)

ARTICLE II (B)

Mr. Vincent, commenting on the famous article II (b), testified: "There is

nothing mysterious or complicated about it" (p. 633). He affirmed its utter

simplicity in seveial other places, but nowhere attempted to explain it. Indeed,

no witness made the attempt. We are not wanting, however, in expert testi-

mony. We olfer Mr. Herwitz himself from the stenographic report of the hearing

of tlie Curlee case before the II (d) Committee on July 19, 1934.
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"Col. Curlee. Look over this illustration and see if this is not your formula as

applied to the Curlee Clothing Co. (showing to Mr. Herwitz). The legend at the

top explains what those symbols are 'a', 'b', 'c', and 'y.' Here is the way

you arrive at your differential. When you get through, you have 'y', which is

the required new earnings per our for the higher paid class.
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"Mr. Herwitz. I don't quite get this figure here [indicating!. I don't know

that figure.

"Col. Curlee. To simplify that for you, I have translated that into the

Curlee Clothing Co. figures right below it so as to make it concrete instead of

abstract, 'c' is the old hours per week. If that was 44, then 'c' minus 38

equals 8, and you multiply 2H by 8, and you have 20, and adding that to 100,

you have 120 percent to compensate for hours.

"Mr. Herwitz. We have the full-time weekly earnings in July. Then we

determine what the hourly rate was. Then we added the II (b) differential per

hour and calculated it by dividing the full-time weekly differential by 44, and

we added to that 20 percent of the July earnings to compensate for hours, and

arrived at a figure of what hourly rate would be required to comply with II (b).

Then we took the ratio of the hourly rate as thus computed and determined what

piecework rate increases would be required. Then we deducted from the piece-

work rate required an index of the piecework increase that had been made and

determined the amount of deficiency and the percent in terms of the July 1033,

earnings. Having determined the amount per hour deficiency, we multiplied

the amount of hourly deficiency by the number of hours, work from the week

ending December 1, 1933, to the week ending April 20, 1934, by each individual

worker, and determined the amount of deficiency for each said worker."

It may be remarked that this is only one of several variations of the Herwitz

formula.

One among many startling results of the Herwitz formula is found in the cases

of shop no. 6 and shop no. 7 on adjoining floors in the same plant of the Curlee

Clothing Co. in St. Louis, performing identical operations on identical fabrics,

selling at the same price and in which the employees were compensated at the

same piecework rates. These were coat shops. The application of the Herwitz

formula resulted in two entirely different sets of piecework rates for the two shops

and the code authority formally demanded the application of these different

rates. This was not the result of any errors of computation but was the logical

fruit of the application to both shops of the same variation of the Herwitz formula.

A like result was reached in the case of shop no. 2 and shop no. 3 on adjoining

floors in another plant of the Curlee Clothing Co. in St. Louis. These were

pants shops.

Needless to say, we have made no attempt to conform to this weird formula

but continue to pay identical piecework rates for identical operations.

For anyone who has the patience to attempt the study, we refer to the chapters

on the Herwitz formula, Green Book, pages 19-27. For practical application to

realities of the Herwitz formula we refer to the Green Book, pages 46-48, 51-52,

and 56-58.

THE UNIFORMITY OF THE HERWITZ FORMULA.

"Senator King. Then I suppose there were some differences of interpretation

of the Herwitz formula, were there not?

"Mr. Vincent. In no single instance.

"Senator Kino. No differences of interpretation?

"Mr. Vincent. In no single instance.

"Senator King. Were different interpretations promulgated by the code

authority?

"Mr. Vincent. In no instance" (p. 563).

In the case of the Curlee Clothing Co. alone there were three separate and dis-

tinct variations of the Herwitz formula. In the Greenspoon case the computa-

tion was based upon actual post-code earnings. In the Curlee case all varieties

of the formula absolutely ignored actual post-code earnings, and were based upon

a theoretical post-code earning evolved from a computation of alleged pre-code

earnings. The code authority refused even to consider actual post-code earnings.

In other cases there were different variations in application. The detailed state-

ment recently filed with this committee by Mr. Elmer Scheuer of the Bloch Co.

is illuminating in this respect. The basis of post-code actual earnings (as in the

Greenspoon case) was applied in numerous other cases. The two methods pro-

duce radically different results. As applied to a given situation one method
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might result in a claim running into the tens of thousands of dollars, where the

application of the other method would result in no claim at all. In applying

any of the several methods the claims against accused perons were so vague and

uncertain that they varied upward and downward by large sums of money, as

shown in the schedules on pages 33 and 34 of the Green Book. Those schedules
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are_ merely examples. They are typical of the greater number, if not all, of the

claims that have been presented.

The following testimony of Mr. Herwitz is quoted from the stenographic report

of the hearing of the Curlee case on July 19, 1934, at the office of the Men's

Clothing Code Authority in New York City before the II (d) committee. Mr.

"The Chairman (Mr. Riesenfeld, interrogating Mr. Herwitz). I think the

thing to answer that, Colonel, is a plain question, and that is this: Is this method

that you applied in the Curlee case any different than the method you have applied

in all other cases?

"Mr. Herwitz. There have been some cases where other methods have been

applied, as I mentioned this morning."

"The Chairman. Mr. Vincent, I think the committee would like to get your

reaction as to the testimony of Mr. Curlee with reference to this representation

of five upon the part of one of the organizations interested in the men's clothing;

manufacturing, and this other organization that had a committee of 10, and that

one organization selected the representatives upon the other rganization to serve

in the administration of the code" (p. 531).

That seems a direct question requiring a direct answer. It was not addressed

to the question of motives or benevolent intentions but seems to be directed to

the question of one organization selecting the representatives from the other

organization. The answer to that question (p. 532) was lengthy hit not respon-

sive. At the conclusion of the purported answer the chairman asked:

"What is your reaction as to the propriety of one of those organizations in the

administration of the code dictating the representatives from the other organization

in the administration of the code?" (p. 532).

There were many more questions and answers, but the direct questions of the

chairman concerning the selection by one association of the representatives of the

other was never answered. There wafs, however, a digression by mention of a

letter from Mr. Mark Cresap, chairman of the code authority, president of the

U. S. A. Association, and president of Hart, Shaffner & Marx.

Mr. Vincent supplemented his testimony by putting into the record several

prepared statements. Among them we find this (p. 587):

"Senator Clark, on page 1065, asks the following question: 'Was there-any

suggestion ever made to your association to pick out five men to go on the code

authority?' Mr. Curlee:"' No, sir.'

"At this point, I wish to file for the record a letter dated August 18, 1933, on the

letterhead of the U. S. A. Association, sent by Mr. Mark W. Cresap, president of

the association, to all the members of the Industrial Recovery Association, at that

time 111 firms. This letter was a request to members of the Industrial Recovery

Association to nominate men to represent them on the code authority."

The letter just mentioned was not, however, incorporated in the record.

Whether or not by design of Mr. Vincent, the effect of this statement is probably

to create the belief that the Industrial Recovery Association was invited in this

letter to name its own five men. I have, therefore, taken the pains to procure a

copy of that letter, which is as follows, in full:

"Dear Sirs: The clothing industry is preparing to put its house in order.

Its code is in the hands of the Administrator, and in. a clay or two will be pre-

sented by him to the President for his approval. When the code is approved it

will become the law of the industry.

"My associates and I have given all we had to make the provisions of the code

truly fitting to the needs of every section of the country where clothing is manu-

factured. I make sincere acknowledgment to Mr. S. H. Curlee and his associates

of the many valuable contributions made by them toward the framing of the

code.

"While much has been accomplished, the work of organizing the code authority

to accommodate itself to the needs of the industry and the requirements of the

code is ahead of us. This is not a one-man job, and the work of future planning

ought not and will not be confined to any section or sections of the country.

Manufacturers operating in the various markets, no matter what their mer-

THE CODE AUTHORITY
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chandising or labor philosophy may be, are invited to participate in the work

of the code authority.

"Membership on the code authority is limited to fifteen manufacturers. These

men should possess the character and ability to inspire the confidence of the entire

industry. It is my ambition to obtain the service of such men, and make the
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code authority truly representative of the entire clothing industry. I earnestly

ask that you suggest to me the name of an outstanding manufacturer whose ability

and service on the code authority would make the desired contributions.

"It is my intention to complete the personnel of the code authority within a few days-

May I ask therefore that you reply to this letter as speedily as possible."

It is perfectly clear from this letter that it was merely a request to "suggest to

me the name of an outstanding manufacturer" and that the ultimate selection

remained where the code placed it, in the hands of the U. S. A. Association. This

is not left to inference but is expressly stated by Mr. Cresap in the following sen-

tence of the last paragraph:

"It is my intention to complete the personnel of the code authority within a

few days."

The letter does not even contain a commitment that the U. S. A. Association

would select five men or any other number of men from the other association.

The statement was made by Mr. Vincent that as many as five were invited. I

have no reason to question the accuracy of that statement. These invitations,

however, were extended and refused in succession and do not show that as many

as five were evere desired.

The industrial members of the code authority (i. e., excluding labor members and

the administration member) at this time consist of the following 12 persons, all

operating manufacturing establishments affiliated with the Amalgamated

Union:

Victor S. Riesenfeld, Cohen Goldman & Co., New York.

Raymond H. Reiss, International Tailoring Co., New York City.

Charles D. Jaffee, Jaffee Cohen & Lang, New York City.

Rudolph Greef, general manager, Greater Clothing Contractors Association,

New York City.

Max L. Holtz, Louis Holtz & Sons, Inc., Rochester, N. Y.

Frank P. Zurn, Alco Zander Co., Philadelphia, Pa.

Benjamin J. Lebow, Lebow Bros., Baltimore, Md.

Maurice Gordon, Trimount Clothing Co., Inc., Boston, Mass.

Mark W. Cresap, Hart Schaffner & Marx, Chicago, 111.

Bertram J. Kahn, B. Kuppenheimer Co., Inc., Chicago, 111.

Louis A. Hirsch, Hirsch Weintraub & Co., Philadelphia, Pa.

Sol Heuman, Keller Heuman Thompson Co., Inc., Rochester, N. Y.

In addition to those 12 members it contains 3 others:

Elmer L. Ward, a member of the U. S. A. Association and a member of the

executive committee thereof, president of the Goodall Co., New York, operating

open shops, and being the only open-shop manufacturer in the United States who

is a member of the U. S. A. Association, and being the beneficiary of special

exemptions from the provisions of the code.

Frank C. Lewman, Richman Bros., Cleveland, Ohio, an open-shop manufac-

turer, not a member of any association.

George Henry, H. A. Seinsheimer Co., Cincinnati, Ohio, operating open shops

and being a member of the Industrial Recovery Association.

Mr. Henry is the only person who could be claimed to be representative of the

Industrial Recovery Association. With the greatest respect for Mr. Henry's

abilities, I feel sure that he would state that he is impotent and helpless as a

member of that body. If they had offered this association the selection of five

members and the five had served, they would be equally impotent and helpless.

The aggressive functioning and the vast powers of the code authority are com-

mitted to committees and well-paid executives.

There is no doubt that invitations were extended to members of our association,

I so stated in my testimony.

I repeat, as I stated in answer to the question of Senator Clark, that no sug-

gestion was ever made to our association to pick out five men to serve on the'

code authority.

CODE AMENDMENTS PROPOSED BY INDUSTRIAL RECOVERY ASSOCIATION

On page 566 Mr. Vincent puts into the record, and comments upon, certain

amendments to the code proposed prior to the February 2 hearing by the In-

dustrial Recovery Association. These proposed amendments are set forth in full

as an exhibit in the Green Book (p. 102).
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The proposed amendments speak for themselves. The only question is one of

interpretation. Mr. Vincent is under the misapprehension that "the matter of

the code authority's information as to whether there had been compliance or

noncompliance would rest upon the certificate of the member."

If Mr. Vincent had read the amendments carefully he would not have so mis-
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interpreted them. The information which forms a basis of the numerous and shift-

ing claims under article II (b) is obtained by the traveling inquisitors and exam-

iners of the code authority. The proposed amendments do not abate or impair

the powers of search and seizure now possessed, excepting to limit the scope of the

inquiry. I quote from the proposed amendments (Green Book, p. 102):

"Third. That those provisions of article XIII dealing with the authority and

power of the code authority to examine books and records of employers be limited

to an inquiry as to wages, hours, and amount of production."

Those are the only proper subjects of inquiry, though the examiners are not so

limited under the existing practices of the code authority. It is the custom of the

code authority's inquisitors to investigate and report upon labor affiliation,

production costs, selling prices, the names and addresses of customers, and other

subjects in nowise authorized by the terms of the code.

While on the subject of our proposed amendments, attention may also be

directed to the following:

"Fourth. That the provisions of article XIII providing for the confidential

nature of data filed by employers or obtained by the code authority be amended

so as to make all such data available to any employer in the industry."

This was not a new demand but we had long and urgently petitioned for this

reform. It is a singular commentary that the group which so exalts itself should

be the group committed to secrecy, while those who are charged with being cheats,

chiselers, and sweatshop operators constitute the group which has consistently

urged full publicity. Can this be attributable to a reluctance to disclose the

sweatshop operations in the four big markets?

TRENDS OF EMPLOYMENT UNDER THE NATIONAL RECOVERY ADMINISTRATION AS

SHOWN BY OFFICIAL SOURCES

Without attempting the impossible task of interpretation or analysis, I give in

the following table some figures, derived from high authority, on trends of em-

ployment in the men's clothing industry.

Date

Number

o( em-

ployees

Authority

Source 1

March 1933

Do

August 1933

September 1933..

March 1934-

July 1934.

August 1934

Do

September 1934â€”

October 1934

November 1934â€”

December 1934...

January 1935

92,000

109,000

111, 700

150, 000

132,800

140,000

92,126

125,000

105,828

109,999

106,356

86,552

116,900

124,100

Mr. Hillman

Mr. Vincent
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1933, all before the code became effective. If a part of this be attributable to the

stimulation induced by the prospect of the code, it is interesting to note the

increase from 92,000 in 1932 to 109,000 (or 111,700) in March 1933.

It is also interesting to observe that an employment of 150,000 in August 1933

declined to 105,828 in August 1934. There are two figures for August 1934.
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Perhaps the better figure is 125,000.

In September 1933 the employment was 132,600 and in September 1934 had

declined to 109,999. August and September are the only 2 months for which

we have directly comparable figures for the years 1933 and 1934.

The decline from the pre-code year 1932 of 92,000 to November 1934 of 86,552

is interesting. It is also worthy of note that the all-time high was 150,000 in

August 1933, just before the code was approved.

These figures are all from high authority, but I do not wish to be understood

as taking them too seriously. The force of the comparisons I have indicated are

somewhat impaired by other figures shown in the table.

This admonishes us of the hazard of relying too much on selected data. Any-

one making a proper selection from the figures shown in the table could prove

almost any thesis.

THE STATISTICAL SMEAR

A great deal has been said about a great mass of carefully selected and utterly

unreliable statistics. Anyone of any acquaintance with the statistical method

knows its fallibility, and the differing conclusions which may be honestly reached

by persons of different viewpoint, handling the same mass of statistical data.

The code authority has in its possession complete weekly data for the full

calendar year 1934, obtained from reports by all manufacturers in the industry,

and showing amount of production, number of employees, hourly wages paid,

and man-hours employed. All of this data was requested by our association in

the form of consolidated and classified statistics. Instead of that the code

authority and the Administrator have submitted in the Clothing Code hearing

beginning on February 2, and at the hearings before this committee, a mass of

data best suited for the purpose of proving their contentions, limited to the period

from July to approximately December 1. No statistical table submitted covers

that whole period or any substantial part of it. Certain tables cover certain brief

portions and other tables cover different and differing brief portions. For example,

table 4 covers only the week ending August 15, 1934, or nearest week to it.

Why this particular week was selected is nowhere indicated.

Table 15, on which most emphasis is laid, is apparently based upon and de-

rived from the second column of table 4, but table 15 does not itself state the

period covered. Why was this particular week selected? Why does table 15

not disclose the week selected? Why was this data limited to 1 week when

the figures for a whole year were easily available? To one not in the confidence

of the code authority or the Administrator, and not having access to the data,

the answer is difficult but not impossible. A little research may disclose it. A

publication of the Bureau of Labor Statistics, entitled "Trend of Employment"

and published monthly, shows, month by month, from March 1934 through

January 1935, among other things, the average hourly wage in the men's clothing

industry. These average hourly earnings range from a low of 52 cents in May

to a high (excluding August) of 61.7 cents in September and the same in Decem-

ber. August stands out well above the next highest at 68.6 cents.

Another reason is possibly offered by the following evidence: The Department

of Commerce, Bureau of the Census, publishes a release every 4 weeks entitled

"Men's and Boys' Clothing, Cut." This shows the number of garments cut in

all of the principal markets and in the rest of the country. If the total number

of suits wholly or partly of wool cut during the period from December 31, 1933,

to January 26, 1935 (approximately the calendar year 1934), in the four great

markets of Chicago, Rochester, New York, and Philadelphia be divided by the

number of weeks in that period the average weekly production will be found for

those four markets. During the week ending August 18, 1934, the number of

suits wholly or partly of wool cut in those four markets was approximately 19

ercent above the average for the year. The same process shows that the num-

er of suits wholly or partly of wool cut in the rest of the country during the

week ending August 18, 1934, was approximately 1 percent above the average

weekly production of the rest of the country.
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The same sources reveal, without doubt, that the seasonal fluctuation is greater

In the four large markets, Chicago, Rochester, New York, and Philadelphia than

in the remainder of the country.

Mr. Vincent testifies (p. 584) concerning table 15. This is the table covering

1 week of peak production in the congested markets, mentioned above, though

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:45 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

the table itself nowhere discloses the period covered by it. Mr. Vincent's

statement reads:

"Table 15â€”Average hourly rates paid to manufacturing employeesâ€”50

largest establishmentsâ€”shows:

(1) The 10 firms paying the lowest average hourly wages ranging from 42.4

cents per hour to 49.7 cents per hour, or approximately 45 cents per hour, are all

members of the Industrial Recovery Association.

"(2) From the same table, the 10 firms paying the highest average hourly

earnings, ranging from 74.3 cents per hour to 86.5 cents per hour, with an average

of 79 cents per hour, are all members of the U. S. A. Association with one excep-

tion, which excepted firm is an independent, nonunion firm and a member of

neither association."

With all respect we must submit that the table itself does not show those facte.

Mr. Vincent must have obtained the information from extraneous sources. There

is too much anonymity about this, as about many other things, to make it con-

vincing. This is especially unconvincing in view of Mr. Vincent's lack of informa-

tion as to the members of the Industrial Recovery Association, although a list of

the members was furnished to him in connection with the code hearings beginning

on February 1.

This lack of information is shown on page 559, wherein Mr. Vincent, in another

connection, lists seven firms as members of this association which are not members

and which are not listed on the lists furnished him.

In view of the carefully guarded anonymity of this so-called "evidence",

it cannot be learned by those not in the confidence of the code authority and the

Administrator, but it would be interesting to know, whether or not the Knoxville

plant of the Goodall Co. is included in those figures, and if not why not. Perhaps

Mr. Vincent has mistaken this company for a member of our association, but the

fact is that it is a member of the U. S. A. Association, its president is a member of

the code authority, it is the recipient of special exemptions at the hands of the

Administrator, and it has now pending an application for leave to pay less than

the code scale of wages.

As illustrative of the advantage to be enjoyed from the opportunity carefully

to select one's own statistical material for one's own purposes, I direct attention to

table 3, Frequency Table Showing Distribution by Market Areas According to

Average Hourly Wage Paid to All Employees (Excluding Office). This table

shows that in New York there are 27 firms with an average wage of less than 45

cents per hour. It is a certainty that none of these are members of the Industrial

Recovery Association. Also, it may be noted that St. Louis is the only market

shown with no institution with an average wage less than 45 cents per hour.

If these were the only figures shown they would indicate that St. Louis is the

highest wage market in the country. Such a conclusion would be unjustified,

Hot because of the inaccuracy, but because of the insufficiency of the data. It

may be remarked that when table 3 was furnished us in advance of the February

hearings, it had been spoliated by the erasure of all of the figures on the table

concerning St. Louis and Buffalo. The unspoliated table, however, was intro-

duced in evidence by the code authority at the hearings.

If complete data for a whole calendar year were available to all persons of

conflicting interests, it is certain that diffierent selections of figures would be made

and different inferences would be drawn from complete analyses. I respectfully

and earnestly submit that where data are carefully selected bv one interested

group, selected as to numbers included, selected as to brief periods included, with

various tables applicable to differing brief periods, and such data are presented

under the veil of anonymity, they are not entitled to the slightest respectful

attention.

Respectfully submitted.

Francis M. Curlee.
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(The following statement subsequently submitted by Mr. M. D. Vincent,

Acting Division Administrator, National Recovery Administration, relating to

supplementary statement submitted by Mr. Francis M. Curlee, was ordered

printed in the record:)

National Recovery Administbation,
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Washington, D. C, April SS, 1935.

Committee on Finance,

United State* Senate.

(Acting under S. Res. No. 79.)

Comment of M. D. Vincent on Statement of Francis M. - Curlee, Filed

With the Committee at the Close of Hearing of Other Testimony

Colonel Curlee's filed statement above mentioned is confined to an examina-

tion and criticism of what he characterizes as "errors of fact" in my testimony

before the committee March 27 and 28, 1935.

Page references used herein are to the numbered pages of Colonel Curlee's

statement.

(Pp. 2, 3, 4)

Greenspoon Clothing Co., St. Louis, Mo.â€”I stated this was an article II (b) case.

Colonel Curlee states that the issue arose over the application of that portion of

article IV of the code, reading as follows:

"It is intended that employees' wages shall not be reduced b3- reason of the

reduction of the prescribed number of hours of employment."

The real issue was whether this was one of the article II (b) cases, which were

the subject of Colonel Curlee's critical attack.

It was not a II (b) case. The provision of article IV, quoted by Colonel Curlee,

applies to both minimum rates and rates above the minimum. My statement

needs no correction. It was not all (b) case. It was heard by the II (b) com-

mittee under the mistake that it was a II (b) case. Colonel Curlee appeared in

person, representing the respondent. His client did not appear. After the

hearing, consideration of the case by the II (b) committee was discontinued upon

the advice of counsel for the code authority that it was not all (b) case.

One of Colonel Curlee's explanatory comments was that "this provision has

been another prolific source of coutcntion and confusion though not as baffling

as article II (b)." Further comment seems unnecessary.

(Pp. 5 and 6)

The Herwitz formula.â€”My statement that there was no Herwitz formula is

quoted for purposes of challenge of its accuracy. Mr. Riesenfeld and Mr. Mayo

are quoted in statements in which they refer to the Herwitz formula. The for-

mula used in all II (b) oases is contained in the interpretations of article II (b).

The fact that this formula, which was given to the industry as a sample method

of computation, was subsequently referred to as the Herwitz formula in nowise

affects its real origin. It was a code authority formula and my description of it

was entirely accurate.

Colonel Curlee again repeats his frequently made charge that this formula is

not understood although it has a reputation throughout the industry. It is per-

haps sufficient to say that 3,400 or 3,500 members of the industry have not

questioned it and that it is assailed for ambiguity by the Industrial Recovery

Association, representing less than 70 members of the industry, and after that

association itself had made a clear explanation of article II (b) and its meaning,

which agreed with the code authority's interpretation.

(Pp. 6, 7. and 8)

Issues between the two associations.â€”Colonel Curlee quotes me correctly as

saying "there were two issues upon which they split. One was the question of

the so-called 'II (b) provision' of the code; the other was because of the insist-

ence of the Industrial Recovery Association in writing in a qualification of sec-

tion 7-a of the National Industrial Recovery Act by providing that employers

and employees might contract collectively or individually as they might deter-

mine. The majority group would not accept that limitation. Neither would

they accept the suggestions of the minority group respecting II (b), and I think,

perhaps, I ought to give you such information as I have concerning that much
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criticized provision." He then quotes the report of Dr. Lindsay Rogers, the

Deputy Administrator who conducted the code hearings, as follows:

"The Industrial Recovery Association withdrew its proposed addition to sec-

tion 7-a but on wages above the minimum and on administrative machinery its

representatives were adamant."
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Preceding the above quotation, Deputy Administrator Lindsay Rogers' report

contains the following:

"A fundamental difference in the points of view of the two associations appeared

in respect of section VII (a). The code submitted by the Clothing Manufac-

turers Association did no more than quote the mandatory provisions of the

National Industrial Recovery Act. On the other hand, the Industrial Recovery

Association proposed the addition to section VII (a) of the following language:

'Employees not members of a labor union shall be free from interference, restraint

or coercion by any labor union, its members, or agents. Employers and employees

may bargain individually or collectively as may be mutually satisfactory to them.'

The fact that this code sought in effect to interpret and possibly amend an act of

Congress discloses the principal reason why two codes were presented by the two

associations in the men's clothing industry. One association-â€”the Clothing

Manufacturers Associationâ€”is composed largely of union manufacturers. The

Industrial Recovery Association is composed of nonunion manufacturers. * * *."

It is true that "subject to the code hearings negotiations occurred looking

toward their merging into one. These negotiations failed, but during the nego-

tiations the modification of VII (a) was withdrawn, as Deputy Administrator

Rogers stated.

My statement before the committee was not inacctirate, but to be fully informa-

tive it should have contained the further statement by Deputy Administrator

Rogers which Colonel Curlee quoted.

(Pp. 8, 9, 10)

Labels.â€”Nothing in Colonel Curlee's criticism challenges the accuracy of my

statement to the committee that his association approved a provision for labels

and that his association's label proposal contained the statement that "or that

the administrative agency will enforce such provisions in the event of noncom-

pliance." His explanation of his association's change of front on the label ques-

tion is that "the label racket as a disguised licensing system had not then been

devised." For Colonel Curlee to characterize the use of the label as a "racket"

is indeed an ironic spectacle.

The label issue defined in the most simple terms is a controversy between some

3,500 industry members who are voluntarily attempting to maintain a decent and

economically sound wage structure and a small group of about 60 members who

declare that they have a moral right to pay wages as low as they desire. They

challenge the constitutionality of the National Recovery Act, the legality of the

code and its wage provisions.

It is appropriate at this point in my comment on Colonel Curlee's statement

to say that he and his associates deny in their attitude and action any responsibil-

ity as members of industry for assistant other members of the industry and the

Government in attempting to stabilize markets and to safeguard workers in this

and other industries from the consequences of continued unregulated and de-

structive business practices. Their chief desire seems to be to return to "the good

old rule", the simple planâ€”that he shall take who has the power, and he shall

keep who can. Under this rule, public and private security had reached a low ebb

when the present administration set up the National Recovery Administration

and other Governmental agencies as first steps toward safeguarding both in

dustry and workers who are dependent upon industrial-wage incomes.

The Shelbyville, Ky, case.â€”Colonel Curlee quotes me as saying that "the

Shelbyville plant was given an exemption exactly as Mr. Matthews requested it,

for a period of 12 weeks." I was in error in stating that Mr. Matthews requested

only a 12-week exemption. While the plant was given a 12-week exemption,

the application was, in fact, for a longer period.

The issue made, however, was not an issue of time but arose out of the charge

that small plants were oppressed and were not given consideration.

On the subject of the Shelbyville plant, Colonel Curlee also makes the point

that the employees petitioned for the exemption and quotes me as saying that

this fact "has not come personally to my attention." This employees' petition

for an exemption for their employer, was, in fact, a matter of record in a hearing

conducted by Assistant Deputy Administrator Beecroft. That part of the
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record had not been called to my attention. The whole point, however, seems to

be one of special pleading designed to offer emphasis and incidental fact in a

discussion of a major issue involving a vital industrial policy of an industry and

involving the security of investments of several thousand industry members

and many thousands of workers. If one were to pause to seriously discuss this
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point it would be merely to observe that when employees petition the Govern-

ment to permit their employer to reduce their wages, the voice of the petitioners

may sound like the voice of Jacobâ€”but the hand that traced the petition feels

much like the hand of Esau.

(Pp. 11, 12, and 13)

Stabilization.â€”On this subject Colonel Curlee quotes me in answer to a question

by Senator King, as follows: "Certainly not; but I think expansion ought to be

under normal processes and that established business concerns ought to be pro-

tected in such comparative costs, for instance, as will safeguard them." He

then states that New York City has been well safeguarded. That city, he states,

has gained 6 percent in volume of business in 1934 over 1032, whereas, he further

states, "The rest of the country lost 6 percent of the total business." It is

enough to say of this statement that Colonel Curlee relies upon the reports of

only 775 firms who reported in 1932, and the reports of 1,093 firms who reported

in 1934. Considering that there are 3,500 or 3,600 members of the industry, it

is obvious that these reports are an insufficient base for the conclusions of Colonel

Curlee.

It is also to be observed that no data are given showing how much the city of

New York had lost in business by the depression of 1932, or whether New York

and other sections of the industry had suffered the same drop in volume by 1932,

or whether there was any uniformity in the decline in business between the several

sections of the industry.

Such a conclusion is manifestly lacking in authoritativeness if tested only by

Colonel Curlee's figures.

(Pp. 13, 14, 15, 16, and 17)

The Curlee ease.â€”Colonel Curlee devotes much space in an effort to show that

the 20-percent advance which his company made in wage rates in April 1934 was

not the basis for the code authority's acceptance of such advance as substantial

compliance with article II (b) of the code. It will be remembered that the code

authority had previously rendered statements to the Curlee Co. for deficiencies

claimed to be due on account of noncompliance with article II (b). It is quite

true, as Colonel Curlee states, that subsequently, and before the controversy was

composed between the code authority and the Curlee Co., the code authority had

continued to claim a deficiency to be due. As Colonel Curlee himself states, the

deficiency claimed was for a period ending April 20, 1934. In his statement he

says: "This alleged deficiency all accrued prior to the 20-percent increase under

discussion. It win entirely evaporate, exactly as stated in the green book."

My point was that it did not. evaporate, but eventually represented a very sub-

stantial and material thing to the Curlee Co. employees in the 20-percent advance

in wage rates which was made, and that the code authority accepted such advance

finallv, following a hearing in July 1934, as a substantial compliance with article

II (b).

While Colonel Curlee does not concede the fact as stated in my testimony, he

does say in the statement under comment, on page 17, that "The code authority

apparently did reach some such fantastic conclusion on its own initiative and

without any suggestions from us, and in spite of the fact that we repeatedly

asserted that we had complied with the code at all times and that we had not

complied with the Herwitz formula and did not intend to do so."

It does not appear, therefore, that the fact as stated to the committee is

challenged, but that the code authority made its decision out of considerations

which the colonel characterizes as "fantastic."

Again we find, as in other instances, the colonel leaving the battle front of

major issues to engage in a combat over minor and inconsequential facts.

(Pp. 18, 19)

Interpretations.-â€”It will be recalled that article II (b) of the code was not to

become effective until November 20, 1933.

Colonel Curlee has repeatedly stated that the Industry knew nothing of the

code^authority's interpretation of that provision until January 8, 1934.
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I placed in the record correspondence showing that Mr. Drechsler, of the code

authority, in the letter of September 27 sent the interpretation to Mr. Popkin of

the Industrial Recovery Association. Receipt of that latter was acknowledged.

Moreover, I placed in the record for the Senate committee Mr. Popkin's letter of

November 15 in which he explained to the members of the association the mean-
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ing of artile II (b) in a manner which corresponds in all substantial particulars

with the interpretation made by the code authority. There is also before the

committee the subsequent interpretation which contained the formula for com-

puting the. differentials to be maintained between the lowest-paid classes and the

higher-paid classes.

ftloreover, as the records of the committee show, these interpretations were

published in the Daily News Record which circulates throughout the industry, in

its issues of November 11 and 13.

It is idle for Colonel Curlee by circuitous argument to attempt to show that his

association and its members did not have full knowledge of these interpretations.

In an effort, however, to create the impression that his contention is accurate, he

points out in his statement that these interpretations were not approved by the

National Recovery Administration until June 7, 1934. He did not explain,

however, as I believe he should, that when these interpretations were made by the

code authority no procedure had been adopted by the National Recovery Admin-

istration requiring that code authority interpretations should be submitted for

approval. Subsequently, in May, such a procedure was adopted. Following

the adoption of this procedure, the eode authority submitted all the interpretations

it had previously made, including its interpretations of article II (b), and there-

upon, June 7, 1934, these interpretations were approved. The interpretations by

the code authority were in reality nothing more than explanations, such as

Colonel Curlee's association itself made to its own members.

Such are the last-hour efforts to divert attention from major issues by argu-

mentative gymnastics, which might be more fittingly staged in a justice-of-the-

peace court.

(Pp. 19, 20, and 21)

The Goodall Co.â€”My statements respecting the exemptions applied for by

this company stand exactly as I made them. It was granted an exemption for

its Knoxville (Tenn.) plant from a 36-hour to a 40-hour week to place it on a

competitive basis comparable to its competitors' in that area. It was not granted

an exemption for its Lorain and Cleveland (Ohio) plants nor for its Sanford

(Maine) plant. It did, however, operate these plants on a 40-hour week. The

company was notified by the code authority that it had no exemption for these

three northern plants. It continued, however, to operate on a 40-hour basis.

The code authority filed a noncompliance charge against it. That charge was

certified to the Compliance Division of the National Recovery Administration.

This case was heard in March, preceding the time I testified before the committee,

and at that time was still pending, and is now pending before the Compliance

Division of the National Recovery Administration for final decision.

(Pp. 21-22)

Homeworkers.â€”Colonel Curlee's criticism under this head is that the code

granted no exemption for learners or beginners; that thereafter an amendment

was proposed and adopted, by which beginners might be employed for a period

of 3 months after December 11, 1933, and be classified as beginners for a period of

8 weeks. This, he said, indicates that homeworkers were not transferred from

the home to the factory by the prohibition of homework. He also complains

that those who had not previously employed homeworkers were not granted this

3 months' indulgence. The fact is that homeworkers were employed in several

parts of the country and by members of both associations, one of which Colonel

Curlee represents. It is also a fact that a number of members of the industry

did not employ homeworkers. The principal fact is that after the 3 months'

period mentioned, homework in this industry was abolished. While it is doubt-

less true, as Colonel Curlee suggests, that not all homeworkers were transferred

to the factor}7, it is a fact that many of them were, and that at this time home-

work with its degrading consequences is happily a matter of history.

I must take occasion before concluding on this subject, however, to say that

large numbers of members of this industry were members of the U. S. A. Associa-

tion and did not, previous to the code, employ home workers, and that many of

them paid higher wages before the code than are now paid by some of the members
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whom Colonel Curlee represents. Furthermore, these members now pay much

higher wages-â€”a fact that is the real cause of the assault by Colonel Curlee and

his association upon the National Industrial Recovery Act, the National Re-

covery Act, and the Men's Clothing Code.

(Pp. 22, 23, and 24)
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Article II (b). This section of Colonel Curlee's statement is devoted to an

effort to show the ambiguity of article II (b). To make this showing, Colonel

Curlee quotes from the record in the hearing of the II (b) case a question which

he proposed to Mr. Herwitz. I believe it is a sufficient comment to suggest a

reading of Colonel Curlee's question and Mr. Herwitz' answer. Colonel Curlee's

question is not an imperfect picture of confusion. Mr. Herwitz' answer, defining

his method of calculation, appears to me to be a very simple and understandable

statement. I will leave the question and answer to speak for themselves.

(Pp. 25 and 26)

The uniformity of the Henritt formula.â€”Colonel Curlee quotes from the record

of a II (b) committee hearing for the purpose of showing a statement by Mr.

Herwitz that "there have been some cases where other methods have been applied

as I mentioned this morning." An examination of these cases and the record of

their hearings will show that there was no departure from the code authority

formula when pay-roll records were available to which to apply it. In tome

instances, however, pay rolls had been destroyed. In other instances, time

records had not been kept. In such instances it became necessary for the code

authority to follow a method of taking pay-roll records which might be treated

as sufficiently comparable to be used as a basis for computation, and to deter-

mine, in other instances, an estimated work time from subsequently kept time

records. These exceptional instances were not created by the code authority but

were cases in which the code authority had an obligation to ascertain liabilities

from the only sources available. Necessarily, methods varied to suit the neces-

sities of each case.

(Pp. 26, 27, 28, 29, 30)

The code authority.-â€”-Colonel Curlee repeats his charge that the code authority

is not representative and that his association was not invited to name members to

the code authority. I believe the committee's record is fairly complete on this

subject. It appeared to me, listening to Colonel Curlee testify, that he sought to

leave the impression that the members of his association were not consulted, in

the sense that they were not individually given an opportunity either to become

members of the code authority or to nominate members. To correct this impres-

sion I placed before the committee evidence for the purpose of showing that each

member of his association was invited to nominate a code authority member:

that several nominations were made; that five of such nominees were selected and

requested to accept membership; and that in several instances, including the

instance of Colonel Curlee himselfâ€”or his brother, I am not certain whichâ€”the

invitations were declined. Notwithstanding such declarations it appears that

several open-shop code Authority members were chosen.

Whether the method of selection provided for in the code is the most repre-

sentative or not is a question which is open at all times for the industry to con-

sider and, if it deems advisable, to revise subject to the approval of the National

Recovery Administration.

Concluding on this subject, Colonel Curlee states that an individual member

such as Mr. Henry who may disagree with the policies of the majority is impotent

and helpless as a member of that body. It is equally true that minorities on

corporation boards of directors and minorities in Congress are impotent to control

the action of a majority. In government this is democracy; in business it is a

necessary result of representative action.

(Pp. 31-32)

Code amendmentsâ€”Proposed by Industrial Recovery Association.â€”;My comment

on the Code Amendments proposed by Colonel Curlee's association is criticized.

I stated, "The matter of the code authority's information as to whether there had

been compliance or noncompliance would rest upon the certificate of the member."

(If the amendments were adopted.) I have no reason to change that statement.

If the amendments were adopted Industry members would not be required to
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report individual pay-roll records. It is quite true that these records could be

examined by the Code Authority, but that would involve the regular examination

by the code authority, by inspectors, of the pay-roll records of 3,500 or 3,600

members. This would require such an army of inspectors that Colonel Curlee

himself would characteristize it as unjustifiable expense, to say nothing of its
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impracticability as compared with the practicability of requiring pay-roll reports

by members.

There is, however, no occasion for supposing that the committee will be mis-

informed on this subject, for I submitted for the record the amendments exactly

as Colonel Curlee's association proposed them.

Trends of employment that the National Recovery Administration has shown by

official sources.â€”Under this heading Mr. Hillman, Mr. Richberg, Dr. Rogers,

Dr. Lubin, Mr. Herwitz and myself are quoted for the purpose of showing dis-

crepancies between the employment data submitted by us. Colonel Curlee

states he does not take these figures too seriously. There are but two points

worth taking time and space for comment.

Dr. Rogers is quoted as giving the employees in the industry in August 1933 as

150,000. It is but fair to quote all of Dr. Rogers' statement on this subject.

He does say that the industry is "employing 150,000 workers", but he immedi-

ately continues without a break to say, in the same paragraph, that "By reason

of a decreased production in recent years and a high degree of seasonality of opera-

tions the industry has been faced by a serious unemployment problem.'' I think

it is but fair to interpret Dr. Rogers' language as meaning that there were 150,000

employees in the industry at the time he wrote, but his specific finding of a de-

creased production in recent years and that the industry is faced by a "serious

unemployment problem ", indicates that he did not intend to leave the impression

that the 150,000 were all employed at that time.

Respecting the differences between the employment data submitted by the

several witnesses mentioned, I will suggest that the committee use the data sup-

plied by the Bureau of Labor Statistics or the Bureau of the Census, which are

probabiy as authentic as may be derived from any source.

The statistical smear.â€”The above subheading is Colonel Curlee's characteriza-

tion of the wage data supplied by the code authority for the use of his Association

at the hearings on proposed wage amendments held February 1, 2, and 4, 1935.

These data are a part of the committee's record. Their authenticity and suffi-

ciency can be easily determined by the committee's staff. I am entirely willing

to submit their value for the purposes for which they were compiled to the analysis

and judgment of competent experts.

Respectfully submitted.

Code Restrictions Upon Installation of New Machinery ob Upon

Other Extension of Industry Capacity

CODE PROVISIONS AFFECTING CAPITAL INVESTMENT IN INDUSTRY

(New plant and machinery installationâ€”460 approved codes)

Some form of provision dealing with restrictions upon installation of new

machinery or other extension of industry capacity is found in 44 of the first

460 approved codes, and 1 of 70 supplemental codes.

These provisions fall into the following four principal classes:

1. Direct prohibition upon extension of capacity.

2. Requiring of authorization for such extension.

3. Recommendations for such authorization to be made by the code authority.

4. Limitation by agreement.

(Pp. 33-34, and 35)

(Pp. 35, 36, 37, 38, 39, 40)

M. D. Vincent,

Acting Division Administrator.

;ing Division,

>e Analysis Unit,

July 16, 193^.
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302. Candle and beeswax: Replacement of machinery of equal capacity exist-

ing on effective date of code, or transfer of machinery which was in use prior to

effective date, and which does not serve to increase industry capacit3".

303. Cordage and twine: Replacement of machinery of equal or less produc-

tive capacity existing on effective date of code, or transfer from a manufacturer
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to a subsidiary manufacturer.

309. Solid braided cord: Replacement of similar number of existing machines,

or to bring existing machinery into balance.

311. Ready mixed concrete: Interchange of equipment among members within

a marketing area; improving efficiency of plant or equipment through installing

new machinery; or adopting such methods as will lower production costs.

364. Clay drain tile: Modernization or replacement of existing capacity.

389. Clay and shale roofing tile: Modernization or replacement of existing

equipment.

7. Registration of machinery.â€”The following are codes containing provisions as

to the registration of productive machinery, or other capacity.

(o) Registration required:

1. Cotton textile 146. Excelsior

6. Lace manufacturing 172. Rayon and silk dyeing

27. TextUe bag 188. Velvet

36. Glass container 206. Feldspar

54. Throwing 215. American glassware

66. Motor bus 245. Corrugated shipping container

92. Floor and wall clay tile 389. Clay and shale roofing tile

111. Air transport

(6) Recommendations for registration:

16. Hosiery 149. Machined waste

113. Limestone 309. Solid braided cord

8. Miscellaneous provisions.â€”The following are other points with respect to

capacity which are touched upon in the provisions of certain of the codes.

10. Petroleum: "Wild-catting" not prohibited, but shipment from a new

field or pool not developed in accordance with a plan approved by the President

is unfair competition.

16. Hosiery: Recommendations to include plans for acquisition and disposal

of surplus used equipment, or the scrapping of fully depreciated obsolete equip-

ment, as an aid to maintaining proper balance between productive capacity and

expectable demand.

43. Ice: Special minimum price provisions for certain plants which were^nc*

in operation on September 8, 1933.

54. Throwing: Each member of industry to report monthly the extent to which

any installation of additional productive machinery is for replacement of similar

units.

128. Cement: The board to study permanent excess of capacity in any area,

and may submit to Administrator plans for closing down or amortization of the

less economical plants.

172. Rayon and silk dyeing: Each concern to report monthly to the institute

the installation of additional productive machinery (new or second-hand) and

extent to which such installation is for replacement of similar productive machinery

and an explanation of the same, all duly certified.

188. Velvet: Each member to file monthly inventory, with code authority, of

all additional productive machinery installed, purchased, or under contract,

whether for replacement, expansion, or otherwise, and specifying which is for

replacement and which for expansion.

245. Corrugated shipping container: Each member to report immediately to

code authority any productive equipment disposed of, or new equipment acquired.

(See following pages for text passages of capacity limitation provisions, listed

in numerical order of approval of the codeB.)

II. Cone Provisions Dealing with Industry Capacity

(New plant and machinery installation)

1. Cotton textiles.â€”Except for replacement of a similar number of units of

productive machinery, or to bring the operation of existing machinery into

balance, persons engaged or engaging in the textile industry shall be required

119782â€”36â€” PT 6 74
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to secure certificates of permission from the administrator prior to installation

of additional machinery (Recommendation of Cotton Textile Industry Com-

mittee, approved by the administrator, Oct. 18, 1933). Present machinery to be

registered. (See also Code, VI, 3; also amendment 1, I, b, and VI, 3, h.)

6. Lace manufacturing.-â€”Every person engaged in the industry shall furnish
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the code authority within 10 days after the effective date of this article a certifi-

cate listing and registering all his productive machinery, with sufficient informa-

tion and description to make possible the positive identification of such machinery

at all times. Prior to the installation of additional productive maohinery by

persons engaged or engaging in the industry, except for the replacement of a

similar number of existing machines or parte of productive machinery to be

used for replacement or maintenance of existing machinery, such persons shall

make application to the administrator and secure a certificate from the adminis-

trator that such installation will be consistent with effectuating the policy of the

National Industrial Recovery Act (amendment 1, art. XII, sees. 1 and 2).

10. Petroleum industryâ€”New capacity.â€”Wild catting shall not be prohibited

because the future maintenance of the petroleum supply depends on new dis-

coveries and new pools, but the shipment of petroleum or the products thereof

in or affecting interstate commerce, which was produced in a new field or pool

which is not developed in accordance with a plan approved by the President,

is unfair competition and in violation of this code. For the purpose of this code

a new field or pool is one discovered after date of approval of this code and in

which 10 producing Wells have been completed (art. Ill, sec. 7).

11. Iron and steel industry.â€”It is the consensus of opinion in the industry that,

until such time as the demand for its products cannot adequately be met by the

fullest possible use of existing capacities for producing pig iron and steel ingots,

such capacities should not be increased. Accordingly, unless and until the code

shall have been amended as hereinafter provided so as to permit it, none of the

members of the code shall initiate the construction of any new blast furnace or

open hearth or Bessemer steel capacity. Tbe President may, however, suspend

the operation of the provisions of this section (art. V, sec. 2).

16. Hosiery industry.â€”Recommendations to be made (a) for the requirement

by the Administrator of registration by persons engaged in the hoisery industry

of their productive equipment, (6) for the requirement by the Administrator that

prior to the installation of additional productive equipment (except for the

replacement of existing equipment of equal capacity or to establish balance in

existing equipment) by persons engaged or engagiug in the hoisery industry, such

persons shall secure certificates that such installation will be in accord with the

objectives of the act.

Recommendations for the acquisition and disposal of surplus used equipment,

or the scrapping of fully depreciated obsolete equipment, and as an aid to main-

taining proper balance between productive capacity and expectable demand.

(Art. IX, 3 and 4.)

27. Textile bag industry.â€”The control committee may recommend that the

Administrator of the National Industrial Recovery Aet require registration by

persons engaged in the textile-bag industry of their productive machinery.

The committee may also recommend that no installation of additional productive

machinery, except for replacement of a similar number of existing machines, be

permitted by anyone, unless the Administrator shall find that the installation of

such additional machinery will tend to effect the policy of the National Industrial

Recovery Act and shall give his approval thereto. (Registration required by

order of Dec. 22, 1933.) (Art. VI, c.)

28. Transit utdustry.â€”No new bus route or bus line or extensions to existing

bus routes or lines shall be established in interstate commerce without also

complying with the licensing and rate provisions of any code of fair competition

adopted for the motor-bus industry, relating thereto (art. II, a).

3ti. Glass container industry.â€”The present capacity of the industry is far in

excess of present or prospective needs. Therefore, each member of the industry

shall register with the association the melting area in square feet of its present

tank or furnace equipment. Prior to the installation of new melting areas or the

enlargement of present melting areas by any member of the industry, or persons

engaging in the production of bottles or jars, except for the replacement of

similar tank or furnace melting areas, such members or persons shall report to the

code authority, and the code authority shall make such recommendations to the

Administrator as may seem necessary to effectuate the policy of the National

Industrial Recovery Act (art. VII).
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43. Ice industry.â€”If at any time an individual, firm, corporation, or partner-

ship, or other form of enterprise, desires to establish additional ice production,

storage, or tonnage in any given territory, said party must first establish to the

satisfaction of the Administrator that public necessity and convenience require

such additional ice-making capacity, storage, or production. The ice manufac-
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tured from any plant that was not in actual operation on September 8, 1933,

shall not be sold to any purchaser for a period of 12 months from the date sub-

sequent to September 8, 1933, upon which the operation of such plant may be

initiated or resumed, at prices lower than the lowest corresponding prices in

good faith published, as required by this code, in a schedule or schedules govern-

ing prices to such purchasers; providing and excepting that this provision will

not apply to the sale of ice manufactured by the following:

(a) Plants installed upon authority of a certificate of necessity and convenience

duly issued by the Administrator; or

(fc) Plants temporarily shut down for repairs for a period not in excess of 12

months prior to September 8, 1933; or

(c) Plants that were owned or whose output was controlled by companies

or operations that were on September 8, 1933, in good faith engaged in the business

of selling ice to the general trade in the market in which the ice from such plants

is proposed to be sold, such plants being on September 8, 1933, out of operation

because of the intent in good faith to further the economic conduct of the business

of such company or operation (art. XI).

54. Throwing industry.â€”Recommendations that each employer who may wish

to purchase or build throwing machinery, and any individuals of corporations

desiring to establish plants of throwing machinery, may do so only after having

procured from the administration permission for such purchase or erection or for

such establishment of plants; and the Code Administration Committee is hereby

empowered to act as the agent of the Administration to receive applications for

such permissions and to recommend the granting or withholding of same; and it

shall be the duty of the code administration committee in such proceeding to

furnish the National Recovery Administration with a full and duly authenticated

statement of the facts upon which its recommendation is based (amendment 2).

Recommendation of code administration for registration of all productive

machinery in place on January 1, 193-1, and certification by Administrator for

installation of additional machinery after that date, approved by order of De-

cember 27, 1933. All persons engaged in the industry to file a monthly report

specifying extent to which any installation of additional productive machinery

is for replacement of similar units.

(See Administration order 54-3, Dec. 27, 1933.)

66. Motor bus industry.â€”Each passenger motor carrier shall within 30 days

after the approval of this code register its operations by filing a statement with

the Motor Bus Code Authority setting forth the routes over which it is operating.

Passenger motor carriers establishing any new motor-bus operation or extending

any motor-bus operation after the date of the approval of their code shall secure

therefore a certificate of convenience and necessity, or permit, from each and

every State in which such operation is conducted, authorized intrastate transpor-

tation along route or routes of such new operation, or extension of existing opera-

tion. Such new route, or extension of existing route, shall be registered by sub-

mitting and filing with the Motor Bus Code Authority within 15 days after the

institution of service thereon the following:

(1) A description of such route or routes.

(2) A certified copy of a certificate of convenience and necessity, or permit,

issued by the State or States as herein provided.

Evidence of compliance with such other conditions as the administrator shall

upon recommendation of the Motor Bus Code Authority establish. The adminis-

trator, on his own initiative or on the recommendation of the code authority, may

grant exemptions as to the requirements for the submission of a certificate of

convenience and necessity, or permit, in any State in which such certificate or

permit is not required, or in any case in which the refusal of any such certificate

or permit by any State has been clearlv unreasonable and worked undue hardship

(art. VII, 1, (a), (b), (1), (2), (3), (c)).

67. Fertilizer industry.â€” Should it at any time appear that the policy of title 1

of the National Industrial Recovery Act will not be effectuated in the industry

because of overproduction, the fertilizer recovery committee may submit to the

Administrator recommendations for amendments to this code or for such other

action as may be appropriate (art. V). .â€¢)/,

82. Steel casting industry.â€”The board of directors shall make a careful study

of the question of limitation of steel foundry melting capacity and shall submit

2940 INVESTIGATION OF NATIONAL RECOVEBY ADMINISTRATION

to the Administrator for his approval such plan or plans as are deemed necessary,

and which will further effectuate the policies of the National Industrial Recovery

Act (art. VII, sec. 4).

92. Floor and wall clay tile manufacturing industry.â€”The present kiln capacity

of the industry shall be registered by members of the industry with the code
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authority. The intention to install additional kiln capacity, excepting, however,

modernization or replacement of existing capacity, either by members of the in-

dustry or by those intending to engage in the industry, shall be reported to the

code authority. The code authority shall make such recommendations with

respect thereto to the Administrator as it may deem desirable to effectuate the

policy of the act (art. VI, 7).

99. Asphalt shingle and roofing manufacturing industry.â€”The code authority

shall make a study of conditions in the industry and may thereafter, from time to

time, make such recommendations to the Administrator as it deems desirable to

further the policies of the act with respect to, but without limitation: Uniform

cost accounting; limitation of production; limitation of new equipment (art.

VI, 2, o).

109. Crushed stone, sand and gravel, and slag industry.â€”To promote the fullest

possible utilization of the present productive capacity of the industries governed

by this code, to curb uneconomic overproduction in the various regions herein

established, and otherwise to effectuate the purposes of the act there shall be

elected in each State, as hereinafter provided, a standing committee which shall

survey its State to ascertain the available sources of supply of the products of

these industries within the State, the capacity of existing production facilities and

the relation between existing capacity and the actual and potential demand in

such State. This committee shall be known as the State committee and shall

consist of 3 stationary-plant producers and 3 portable-plant producers, together

with 1 additional member who shall be elected by these 6 and may be chosen

from outside the industries. The six representative members of the committee

shall be registered producers as defined in article II of this code and shall be

elected at the time of the election of the regional committee of the region in which

the State is located. Members of a State committee shall serve for 1 year from

the effective date or until their successors are elected for a like term. The repre-

sentatives of the stationary-plant producers shall be elected by a majority of the

registered stationary-plant producers voting and the representatives of the port-

able plant producers shall be elected by a majority of the registered portable-

plant producers voting. The survey and findings reported by each of those

committees shall be filed with the appropriate regional committee, which shall

transmit a copy thereof to the code authority and to the administrator.

If in the judgment of such a State committee, its survey and findings warrant

such action, it may, after due notice and hearing, determine and define the areas,

if any, within its State in which an ample supply of the products of the industries

governed by this code is economically available from existing production facilities.

The minutes of such hearing, together with the findings of the State committee

and a map showing accurately the boundaries of such areas, shall be filed by each

State committee with the appropriate regional committee, which shall transmit a

copy thereof to the code authority and the administrator and, moreoever, a

copy of the map, together with summary of committee's findings, shall be mailed

to each registered producer within the region and to all governmental authorities

who may properly be interested therein. The administrator shall review said

data and examine said map, and if he shall find that in the area or areas shown on

such map an ample supply of the products of the industries governed by the code

is in fact economically available from existing production facilities, such area or

areas shall be established as "permissive areas" and subject to the provisions

contained in the remaining paragraphs of this section.

If any State committee so recommended, the regional committee shall require,

subject to review and disapproval by the Administrator, that before a new plant

is installed or the producing capacity of an existing plant increased within any

permissive area, notice of such intent shall be filed with the regional committee

of the region in which such action is contemplated. Upon receipt of such notice

the regional committee shall refer it to the State committee or committees in

which such permissive area may be located, who shall collect promptly and with

diligence full information concerning existing production capacity in that area.

If, in the judgment of the State committee, these data disclose that such new

capacity will not tend to defect the purposes of the act as herein set forth, the

regional committee within 15 days after the receipt of such notice shall grant

permission for the proposed increase in capacity. If, however, in the judgment
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of the State committee these data disclose that within the said area an ample

eupply of the products of the industries governed by this code is economically

available and that such proposed increase in capacity does tend to defeat the

purposes of the act by further increasing overproduction or otherwise, it shall be

the duty of the regional committee within 15 days after the receipt of such notice
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to recommend to the code authority that permission to increase the production

capacity in that area be denied. The decision of the code authority shall be

final except as it may be modified or revised by the Administrator.

The Administrator upon notice to the code authority or the regional committee

directly involved may at any time suspend the provisions of paragraph (c) of

this section.

Neither the provisions of this section nor any recommendation adopted by

the Administrator pursuant thereto shall be construed as preventing any producer

from improving the efficiency of his plant through the installation of new equip-

ment or adopting any methods designed to lower production costs.

The provisions of this section shall remain in effect for a period of 1 year after

the effective date and thereafter until production in the industries governed by

this code shall reach 70 percent of the available production capacity (art. VII,

sec. 5).

111. Air transport industry.â€”Within 60 days from the date of approval of this

code with respect to existing routes, and within 30 days after the establishment

of any extension of an existing route, and prior to the establishment of any new

route or service, each member of the industry shall file with the code authority

the following:

A certified copy of a letter or certificate of authority to operate, issued by the

United States Department of Commerce permitting service over such route or

extension thereof (art. VII, 1). (See also p. 19.)

113. Limestone industry.â€”Recommendations for the requirement by the Ad-

ministrator of registration by members of the industry of their productive

machinery.

Recommendations for the requirement by the Administrator that prior to the

installation of additional productive machinery by persons engaged or engaging

in the limestone industry, except for the replacement of obsolete or retired ma-

chinery, such persons shall secure certificates that such installation will be con-

sistent with effectuating the policy of the National Industrial Recovery Act

during the period of the emergency.

For the granting or withholding by the Administrator of such certificates as so

required by him (art. VI, 1, 2, 3).

118. Cotton garment industry.â€”To investigate and report to the Administrator

with such recommendations as may be deemed necessary, looking to the control in

this industry of undue expansion of productive machinery capacity (art. IX, 6).

120. Paper and pulp industry.â€”Recommendations for restrictions on the crea-

tion of new facilities for the manufacture of any product of the industry or on the

acquisition by any member of new equipment for such manufacture, and on the

shifting of equipment from the manufatrture of one kind or type of such product

to another kind or type thereof (art. IX, 5, (c)).

123. Structural clay products.â€”Prior to the increasing of existing production

capacity in the industry by starting the operating of existing plants within any

branch of the industry that have been shut down continuously for a period of 3

years or more prior to the effective date of this code, or starting the operation of

plants not heretofore in operation within any branch of the industry, a certificate

must be procured by the owner thereof from the branch committee of such

branch of the industry, subject to review by the code authority or the Adminis-

trator, certifying that the operation of such plant is consistent with the policy of

the act. In case of a denial by a branch committee of the certificate mentioned

herein, or refusal to decide within 60 days such owner may appeal to the code

authority or the administrator for a final decision. Nothing herein, however,

shall restrain any member of the industry from improving the efficiency of his

plant or adopting methods or machinery to lower production costs or improve

froducts or from resuming operation of anv plant owned by him prior to October

, 1931 (art. VII).

128. Cement industry.â€”Prior to the construction or operation of a new plant,

or the increase in the productive capacity of an existing one, or the movement of

all or part of such a plant from one place to another, The Cement Institute, on

receipt of such information, shall promptly collect complete information con-

cerning existing productive capacity in the area in which the proposed new plant

is to be located, together with data concerning consumption of cement in that
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area. If these data disclose that such new plant will result in further increasing

the problem of over-production or over-capacity in such area, The Cement In-

stitute may petition the President to prohibit the construction, or operation, of

the proposed new plant, or the increase in manufacturing capacities of such exist-

ing plants. The provisions hereof shall not be construed to prevent the modern-
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ization of existing plants to improve quality of product and/or operating efficiency.

The Board may study the problem of permanent excess of productive capacity

in any area and may from time to time prepare and submit to the Administrator

for consideration plans for the closing down or amortization of the less economical

plants (art. VII).

146. Excelsior and excelsior products.â€”Based on conditions in the industry in

this period of emergency and to effectuate the operation of the provisions of this

code and the policy of the National Industrial Recovery Act, the following

regulations are established:

All persons engaged in this industry shall register their productive machinery

with the code authority within 15 days after the effective date of the code and

in Buch form as may be specified by the code authority.

No person engaged in this industry or for the purpose of engaging in this indus-

try shall purchase, manufacture, lease or otherwise obtain or use productive

machinery not owned, leased or otherwise held by such person prior to the effective

date of this code, except by securing a certificate of public convenience and

necessity from the Administrator that the obtaining, manufacturing, or use of

such additional productive machinery is consistent with effectuating the policy

of the National Industrial Recovery Act; but nothing contained herein shall be

construed to prevent the replacement by a member of the industry of productive

machinery of equal productive capacities existing on the effective date of this

code or the transfer of productive machinery from one manufacturer to another

person, provided same was in use prior to the effective date of this code, and

provided further that such transfer does not have the effect of creating additional

productive machinery within the industry. The provisions of this article shall

cease to be effective on the expiration of 6 months from the effective date of

this code. Provided, however, tliat prior to that time the code authority may

submit to the Administrator its recommendation that said period be extended,

based on such information as may be required, and if the Administrator finds

upon such information and facts that a further extension of this period is con-

sistent with and further effectuates the policy of the National Industrial Recovery

Act he may declare the provisions of this article to be operative for such longer

period and under such conditions as may be necessary to fully effectuate the

policy last herein mentioned (art. X, 1, 2," 3). (See also p. 19.)

147. Motor-vehicle storage and parking.â€”Any group of members of the trade

may agree that they shall not participate in the providing of additional storage

or parking facilities for public use through the construction of new buildings, the

conversion of buildings not now used as public storage or parking garages, or the

opening up of vacant land of any description to be used as parking lots and/or

stations, except where needed. The terms of any such agreement shall be

subject to the approval of the Administrator. Each such agreement shall pro-

vide, among other tilings, that any dispute between the parties to such agree-

ment as to whether expansion is justified by need for new facilities shall be sub-

mitted to the Administrator, whose determination shall be final. It is, of course,

understood that any such agreement shall be binding only on the parties thereto

(art. VIII).

148. Pyrotechnic manufacturing.â€”Commercial and display fireworks divisions.

In view of the surplus of production facilities in these divisions, before any addi-

tions to or expansions of present manufacturing plants or equipment shall be

made or any new manufacturing plant shall be constructed, application shall be

made to the Administrator, who shall take such action after notice and hearing

as may seem necessary to effectuate the policy of the act.

Fusee division: Until, in the opinion of the Administrator, the demand for

the products of the industry from the railroads of the United States cannot

adequately be met by the use of existing production facilities, no additions to,

or expansion of, present manufacturing plant or equipment shall be made and'

no new manufacturing plant shall be constructed unless the Administrator,

after notice and hearing, shall find that public necessity and convenience require

same (art. VIII, 1, 2).

149. Machined waste manufacturing.â€”Recommendations (a) for the require-

ment by the Administrator of registration by persons engaged in the machined

waste manufacturing industry of all productive machinery, (b) for the require-
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merit by the Administrator that prior to the installation of additional productive

machinery by persons engaged or engaging in this industry (except for the re-

placement of machinery of equal capacity or to establish balance in existing-

machinery) such persons shall secure certificates that such installation shall be

consistent with effectuating the policy of the National Industrial Recovery Act
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during the period of emergency, and (c) for the granting or withholding by the

Administrator of such certificates as so required by him. Recommendations for

a plan to prevent demoralization in the industry whenever operations are below

35 percent of registered capacity and after approval by members of the industry

representing 80 percent of the volume of production (art. VI, (1) (2)).

156. Rubber manufacturing.â€”

Rubber footwear division: The divisional authority may proceed with a sur-

vey of the productive capacity of the division and submit recommendations to

the Administrator concerning the desirability of limiting the expansion of the

productive capacity of the industry (art. VIII).

Mechanical rubber goods division: The divisional authority shall make such

studies of the productive capacity of the division as may be desirable from time

to time and make recommendations as to its findings to the Administrator

168. Refractories industry.â€”Whereas it is the consensus of opinion in the

industry that until such time as a demand for its products cannot adequately be

met by the fullest possible use of existing capacities for producing fire clay or

silica brick and special shapes, such capacities sliall not be increased and no new

capacities shall be added. Capacity in this industry shall be defined as those

kilns and furnaces existing as of the effective date of this code and as customarily

used for burning refractories, whether periodic or tunnel kilns and/or furnaces,

and owned by persons, partnerships, or corporations who, as of the effective date

of this code, were definitely established as manufacturers of refractories or as

refractories producers. Accordingly no member of the industry and/or no person

engaged in the industry shall Initiate the construction of any new units or increase

his capacity of fire clay and silica brick or special shape production unless and

until he shall have secured from the Emergency National Committee consent to

such increase, as being consistent with effectuating the policy of the act during

the period of the emergency. The Emergency National Committee shall

promptly notify the Administrator of any application for any such consent and

the Administrator may review, disapprove, or modify the action of the Emergency

National Committee upon such application and/or at any time may suspend the

operation of this article IX to effectuate the purposes or policy of the act.

Nothing in the above shall be Interpreted to prevent any member of the code

from replacing present capacity or existing machinery for the production of fire

clay or silica briok and special shapes with new and modern capacity or equipment

so long as the total existing capacities, as defined above in this article of that

member are not increased. The purchase by any one of existing capacity as

defined above shall not be interpreted as adding to existing capacity (art. IX).

1 rm n , -7 r j â–
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with the code authority an inventory of its productive machinery as defined in

the code in place as of December 1, 1933, or then under contract but not installed,

such inventory to be duly certified to as to its completeness and correctness.

On and after January 1, 1934, each concern shall file a report monthly with the

Institute, setting forth any installation of additional productive machinery (new

or second-hand) as defined in this code installed by it, and specifying the extent

to which such installation is for the replacement of similar productive machinery

and an explanation of the same, all duly certified.

After the effective date hereof, each concern, prior to the installation of pro-

ductive machinery as defined in this code not theretofore contracted for, except

for such replacement, shall file application with the Institute for transmission

through the code authority to the Administrator, stating the circumstances of

and the reasons for such installation and shall secure a certificate from the

Administrator that such installation will be consistent with effectuating the

policy of title I of the act during the period of the emergency.

The code authority shall examine into such application for such certificate and

the facts as to the circumstances of and the reasons for such proposed installation

and shall transmit to the Administrator such application with any statement

submitted by the applicant, together with its report of sueh examination of the

facts and with its recommendation as to the granting or withholding by the

Administrator of such certificate to such applicant. Action by the Administrator

inconsistent with such recommendation shall be taken only after notice to the

code authority.

(art. VI).
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Nothing in sections 3 and 4 of this article shall apply to velvet processing ma-

chinery during the calendar year 1934, and thereafter the code authority may

make such sections applicable only after due notice .to all concerns affected.

All reports called for by this article shall be deemed confidential and shall not be

disclosed except as part of general statistics for the industry or a general part
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thereof or, when necessary, in connection with an application under section 3,

hereof, except by order of the Administrator (art. XI).

174. Rubber tire manufacturing industry.â€”The code authority shall proceed

with a survey of the productive capacity of the industry, and submit recom-

mendations to the Administrator not later than March 1, 1934, concerning the

desirability of limiting the creation of additional productive capacity in the

industry (art. XI, sec. 4).

188. Velvet industry.â€”Within 10 days after the effective date of this code,

members of the industry shall file with the code authority a complete inventory

of productive machinery actually installed or then under contract.

On and after January 1, 1934, members of the industry shall file with the code

authority a monthly inventory of all additional productive machinery installed,

purchased, or under contract, whether for replacement, expansion or otherwise,

and specifying which of said machines are for replacement and which are for

expansion (art. VIII, 2, 3).

190. Paper stationery and tablet manufacturing.â€”-Recommendations for restric-

tions on the creation of new facilities for the manufacture of any product of the

industry or on the acquisition by any member of new equipment for such manu-

facture (art. VIII, 1 (b)).

206. Feldspar industry.â€”The present capacity of the industry is far in excess

of the present or prospective needs. Therefore each member of the industry shall

register with the association the grinding capacity of its present grinding equip-

ment. Prior to the installation of any new grinding equipment by persons

engaged or engaging in the feldspar industry, except for the replacement of similar

worn-out or obsolete grinding equipment, such persons shall report to the code

authority. The code authority shall make such recommendations to the Adminis-

trator as may seem necessary to effectuate the policy of the National Industrial

Recovery Act (art. VI, K).

215. American glassware industry.â€”Members of the industry within 15 days

after the effective date of this code shall register with the code authority their

present melting capacity of continuous tank equipment and tonnage capacity

of furnaces and day tanks. No person, partnership, association, corporation, or

other form of enterprise engaged in the industry or for the purpose of engaging

in the industry shall install any new or additional melting capacity, in whole or

in part, after the effective date of this code, until it lias been established to the

satisfaction of the Administrator, upon application, that such new or additional

installations will not be in contravention of the purposes and intent of the act;

provided, however, that nothing in this section shall be interpreted to prevent

the consummation of any contract bona fidely executed prior to the approval of

this code or the replacement of obsolete or worn-out equipment with equipment

of identical, or less, melting capacity. The code authority shall make recom-

mendations to the Administrator regarding the granting or withholding of such

certificates (art. IX).

237. Alloy casting.â€”The code authority shall make a careful study of the ques-

tion of limitation of alloy melting capacity and shall submit to the Administrator

for his approval such plan or plans as are deemed necessary and which will further

effectuate the policies of the National Industrial Recovery Act (art. V, sec. 9).

245. Corrugated and solid fiber shipping container.â€”Each member shall, within

30 days after the effective date of this code, file with the code authority a list of

all his productive equipment used in this industry and immediately on disposing

of any of such equipment or on acquiring any new prductive equipment for use

in this industry shall report the same to the code authority.

The code authority shall make such reports to the Administrator as he may from

time to time require.

Recommendations for the registration of productive equipment and regulation

of the installation of new productive equipment (art. VIII, 3, 4, and art. IX (f)).

269. Carbon black manufacturing.â€”The present capacity of carbon black fac-

tories of the United States, as a whole, is in excess of present or any prospective

needs. Therefore, any material increase in the plant capacity of the industry

shall be made only after approval of such increase by the code authority, whose

decision shall be subject to the approval of the Administrator; provided, however,

that such approval shall not be construed to supersede or modify in any way State
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statutes or regulations. The production of carbon black by any authorized new

factory capacity for the first 6 months that it shall be in operation shall not be

Bubject to the provisions of the first section of this article (art. IV, sec. 2).

302. Beeswax bleachers and refiners industry.â€”Productive capacity: Based on

conditions in these industries and in this period of emergency and to effectuate the
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operation and provisions and policy of the National Industrial Recovery Act, the

following regulations are established: No person engaged in these industries or

for the purpose of engaging in these industries shall purchase, manufacture, lease

or otherwise obtain or use productive machinery not owned, leased, or otherwise

held by such person prior to the effective date of this code, except by applying to

the code authority and obtaining permission of the Administrator upon his finding

that the granting of such permission is consistent with effectuating the policy of

the National Industrial Recovery Act; but nothing contained herein shall be con-

strued to prevent the replacement by a member of these industries of productive

machinery of equal productive capacity existing on the effective date of this code

or the transfer of productive machinery from one manufacturer to another person

provided same was in use prior to the effective date of this code, and provided

further that such transfer does not have the effect of creating additional produc-

tive machinery within the industries. No member of the candle manufacturing

industry shall engage in the manufacture in any of the three recognized fields of

production, namely, fancy candles, church candles, including votive lights, or com-

mon and household candles if he has not engaged in that field at some time during

the period of two years immediately prior to the effective date of this code, except

by applying to the code authority and obtaining permission of the Administrator

upon his finding that the granting of such permission is consistent with effectuat-

ingthe policy of the National Industrial Recovery Act.

The provisions of this article shall cease to be effective on the expiration of one

year from the effective date of this code, provided, however, that prior to that time

the code authority may submit to the Administrator its recommendation that

said period be extended, based on such information as may be required and if the

Administrator finds upon such information and facts that a further extension of

this period is consistent with and further effectuates the policy of the National

Industrial Recovery Act, he may declare the provisions of this article to be opera-

tive for such longer period and under such conditions as he may find necessary to

further effectuate the policy last herein mentioned (art. VIII, 1, 2. 3).

303. Cordage and twine industry.â€”Productive machinery: Temporarily and

until further order of the Administrator, no manufacturer engaged in the cordage

and twine industry, and no person, partnership or corporation, for the purpose of

engaging in the cordage and twine industry, shall purchase, manufacture, lease

or otherwise obtain or use, productive machinery not owned, leased or otherwise

held prior to the effective date of this code, except by securing a certificate from

the Administrator, upon application through the code authority, certifying that

the obtaining, manufacturing, or use of such additional productive machinery is

consistent with effectuating the policy of the National Industrial Recovery Act;

nothing herein shall be construed as preventing the replacement of productive

machinery, of equal or less productive capacity, existing on the effective date of

this code or the transfer of productive machinery from one manufacturer to a

subsidiary manufacturer (art. IX, 1).

309. Solid braided cord industry.â€”Recommendations (1) for the requirement

by the Administrator of registration by persons engaged in the solid braided

cord industry of their productive machinery, (2) for the requirement by the

Administrator that prior to the installation of additional productive machinery

by persons engaged or engaging in the solid braided cord industry, except for the

replacement of a similar number of existing solid braiding machines or to bring

the operation of existing productive machinery into balance, such persons shall

secure certificates through the code authority that such installation will be con-

sistent with effectuating the policy of the National Industrial Recovery Act

during the period of the emergency, and (3) for the granting or withholding by

the Administrator of such certificates if so required by him (art. IX, 6, a).

311. Ready-mixed concrete industry.â€”Production capacity and new produc-

tion: To promote the fullest possible utilization of the present productive capac-

ity of the ready-mixed-concrete manufacturing industry, and to effectuate the

other purposes of the act, the code authority shall be charged with the duty of

conducting a survey for the purpose of developing information concerning exist-

ing productive capacity and current and potential demands for the products of

this industry in each marketing area, and from time to time shall make recom-

mendations to the Administrator for the establishment of such regulations as
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may be necessary to avoid the aggravation of the condition of overcapacity

which may exist in any marketing area. Any group of members of the industry

may agree not to be a party to any action which will increase the productive

capacity within any marketing area. All such agreements shall be reviewed by

the code authoritv and shall not become effective until approved by it. Such
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agreements may be canceled by the code authority or by the Administrator,

whenever either of them may determine that such agreements do not effectuate

the purposes of this code and of the act. Any party to such agreements may

withdraw therefrom on written notice to the other parties to the agreement at

their last known addresses, and to the code authority.

The provisions of this section shall not be construed as limiting in any way the

interchange of equipment among members of the industry within a marketing

area, or as preventing any member of the industry from improving the efficiency

of his plant or equipment through the installation of new machinery, or adopting

such methods as will lower production costs (art. VII, sec. 4, a, b).

364. Clay drain tile manufacturing industry.â€”Production: The present kiln

capacity of the industry shall be registered by the members of the industry with

the code authority. The intention of persons engaged or engaging in the industry

to install additional kiln capacity, excepting, however, modernization or replace-

ment of existing capacity, or to devote to the manufacture oi drain tile, kilns not

used for such purpose during the 4-year period ending February 1, 1934, shall be

reported to the code authority. The code authority shall make such recommenda-

tions with respect thereto to the Administrator as it may deem desirable to effec-

tuate the policy of the act (art. VII, 3).

389. Clay and shale roofing tile industry.â€”Production: The present kiln capacity

of the industry shall be registered by the members of the industry with the code

authority. The intention of persons engaged or intending to engage in the in-

dustry to install additional kiln capacity, excepting, however, modernization or

replacement of existing capacity, or to devote to the manufacture of clay and

shale roofing tile kilns not used for such purpose during the three year period

ending February 1, 1934, shall be reported to the code authority. The code

authority shall make such recommendations with respect thereto to the Adminis-

trator as it may deem desirable to effectuate the policy of the act (art. X).

419. Soft lime rock industry.â€”The code authority may obtain information from

all members of the industry to enable it to ascertain the existing and potential

productive capacity of the industry. Any member of the industry shall inform

the code authority of his intention to install additional plant capacity or to move

an existing plant from one producing area to another. Such member shall, upon

request, be entitled to obtain from the code authority the available information

mentioned in the first sentence of this section. The code authority may also

make such recommendations to the Administrator as it may deem fit for the pur-

poses of effectuating the policies of the act or for administering the provisions

of this code (art. X).

SUPPLEMENTS

84. Tool and implement manufacturing industry (supplement no. 7).â€”Increased

facilities to be reported: The present capacity of the industry is far in excess of

present or prospective needs. Therefore, after the effective date of this supple-

mentary code no present member of the industry shall initiate construction of or

install any additional producing equipment or dies for the manufacture of lines

which he is not selling or manufacturing or of which he has not already initiated

the manufacture at the time of the approval of this supplementary code without

first reporting to the supplementary code authority and to the Administrator the

need for additional productive capacity and his ability to supply it economically.

If in the future any other individual, firm, corporation, partnership, or other

form of enterprise desires to establish additional capacities, production, equip-

ment, or dies for tools and implements as covered by this supplementary code,

he or it also shall first report to the supplementary code authority and the Ad-

ministrator the same information required in the preceding paragraph.

In both cases the supplementary code authority shall report the facts to the

Administrator and state whether in its judgment in the present emergency public

necessity and convenience requires such additional capacity.

146. Excelsior.â€”Administrative order no. 146-7, July 2, 1934, grants extension

to August 17, 1934, of this control of production clause (due to expire 6 months

from effective date of code, Dec. 17, 1933), upon condition that the code author-

ity submit monthly data covering quantity and dollar value of all sales and the

utilization of productive equipment. Order subject to revocation upon 10 days

notice.
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111. Air transport.â€”In addition to the conditions with respect to establishing

of new routes or services given on page 8 of this report, the following is also pro-

vided: Filing ofâ€”

2. Such information in respect to routes, schedules, tariffs, working conditions,

and other matters pertinent to the purpose of this code as the code authority,
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with the approval of the Administrator, may from time to time prescribe in order

to inform the President as to the observance of this code.

3. Evidence of compliance with such standards and conditions of operation,

other than those required by the Department of Commerce, as the Administrator,

upon the recommendation of the code authority, after such notice and hearing

as he shall prescribe, may approve as reasonable and in the interests of fair com-

petition (art. VII).

Research and Planning Division,

Post Code Analysis Unit,

December 3, 1934.

Code Provisions Affecting Capital Investment in Industry

(New plant and machinery installationâ€”Codes 461-531 and 100 supplements)

This report deals with code provisions embodying some form of restriction

upon extension of productive capacity, as found in approved codes nos. 461-531,

and 100 supplemental codes, and 530 amendments.

It supplements report no. 46-A, which reported similar provisions found in

the first 400 codes and 70 supplements.

The capacity control provisions fall into two general classes, (1) those which

specifically require authorization for any increases in existing capacity, and (2)

those providing for the making of recommendations that such authorization be

required.

Of the codes covered by this report the following two provide for requiring

authorization for additional capacity: Silk Textile Code, No. 48, amendment

1, and Refrigerated Warehousing Code, no. 499.

The following three codes provide for recommendation of such authorization:

Textile Processing, no. 235, amendment 3; Alloys Industry, no. 515; and China

Clav Producing, no. 520.

(See p. 4 for additional recommendation provisions. See also p. 6 for refer-

ences to administrative orders affecting the capacity control provisions, including

orders putting into effect recommendation provisions contained in the Throwing

and the Crushed Stone Industry Codes.)

499. Refrigerated warehousing.â€”Based on conditions in this industry and in

this period of emergency and to effectuate the operation, provisions, and policy

of the National Industrial Recovery Act, the following regulations are established:

No person engaged in this industry or for the purpose of engaging in this

industry shall purchase, construct, lease, or otherwise obtain or use storage

capacity not owned, leased, or otherwise held by such person prior to the effective

date of this code, except by applying to the Administrator through the code

authority and obtaining permission of the Administrator upon his finding that

the granting of such permission is consistent with and tends to effectuate the

policy of the National Industrial Recovery Act; but nothing contained herein

shall be construed to prevent the replacement by a member of this industry of

storage capacity of equal capacity existing on the effective date of this code or

the transfer of storage capacity from one member to another person, provided

same was in use prior to the effective date of this code; and provided further,

that such transfer does not have the effect of creating additional storage capacity

within the industry.

The provisions of this article shall cease to be effective on the expiration of

6 months from the effective date of this code; provided, however, that prior to

that time the code authority may submit to the Administrator its recommenda-

tion that said period be extended, based on such information as may be required;

and if the Administrator finds upon such information and facts that a further

extension of this period is consistent with and tends further to effectuate the

policy of the National Industrial Recovery Act, he may declare the provisions

of this article to be operative for such longer period and under such conditions

as he mav find necessarv further to effectuate the policy last herein mentioned

(art. VIII).
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515. Alloys industry.â€”In the event that the code authority shall determine

that then-existing capacities and capacities then under construction for the

production of products of the industry are in excess of the capacities required to

meet the demand for such products, and the Administrator shall approve such

determination upon the recommendation of the code authority, then such capac-

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:45 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

ities shall not be increased (except for the supplying of foreign demand) until

such time as the code authority and the Administrator, or the Administrator

acting on his own behalf, shall determine that the demand for such products

cannot be met by the fullest possible use of such capacities.

This provision, however, shall not apply in the production of calcium molybdate

or ferromolybdenum, or other molybdenum products in which molybdenum

represents the chief constituent of economic value, or ferrophosphorus when such

ferrophosphorus is incidentally and necessarily produced as a byproduct in the

manufacture of phosphorus or phosphoric acid (art. VIII).

520. China clay producing.â€”In the event that the code authority shall deter-

mine that then-existing capacities and capacities then under construction for

the products of the industry are in excess of the capacities required to meet the

demand for such products, and the Administrator shall approve such determina-

tion upon the recommendation of the code authority, then such capacities shall

not be increased (except for the supplying of foreign demand) until such time

as the code authority and the Administrator, or the Administrator acting on his

own behalf, shall determine that the demand for such products cannot be met

by the fullest possible use of such capacities (art. VIII).

AMENDMENTS

48. Amendment 1, silk textile.â€”Article VIII is hereby amended by the addition

of a new section, no. 10, to read as follows:

Every employer shall register with the code authority, ou its request, an inven-

tory of his production machinery in operation, in place, in storage, or under con-

tract, in such form as to detail and certification as may be required by said

committee.

Two weeks after the effective date of this amendment, no employer now en-

gaged in the industry shall install or operate any productive machinery not

operated in the industry, or in operating condition at that time, except for the

replacement of productive machinery of substantially the same capacity, with-

out first securing from the Administrator a certificate that such installation will

be consistent with effectuating the policy of the Industrial Recovery Act, and

no application shall be made or granted for any such certificate without first

submitting it to the code authority for its recommendation.

Nothing contained in this paragraph shall be construed to prevent the sale of

existing machinery heretofore in operation by one employer to another, all such

sales to be reported to the code authority.

235. Amendment 3, textile processing.â€”1. Within 90 days from the effective

date, each member of the industry shall file with such agency as the code authority

may designate complete inventory of its productive machinery and equipment

in place or otherwise, owned or on order as of April 1, 1934, or thereafter installed,

in such form as the code authority may determine and only certified to as to its

completeness and correctness. Productive machinery and equipment for this

purpose shall be defined by each division; and when approved by the code

authority, said definitions of productive machinery or equipment for the respec-

tive divisions shall be transmitted to each member of the respective divisions to

facilitate proper compliance with this provision.

Any changes in inventory filed shall be duly reported and certified within 30

days of such change.

2. Any division in the industry may recommend to the code authority a plan

for restricting or prohibiting the installation of productive machinery or equip-

ment. Aftrr approval of said plan by a majority of such division, in accord-

ance with the requirements of the Administrator, the code authority shall submit

said plan to the Administrator. If the Administrator, after investigation and

such notice and hearing as he may require, shall find both (1) that an emergency

has arisen within the division adversely affecting small enterprises or wages or

labor conditions, or tending toward monopoly or other acute conditions which

tend to defeat the purposes of the act; and (2) that the proposed plan for restrict-

ing or prohibiting the installation of productive machinery and equipment is

necessary to mitigate the conditions constituting such emergency and to effectu-

ate the purposes of the act, he may approve said plan. Such a plan may include
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limitations on the replacement of productive machinery where the new ma-

chinery will have greater productive capacity than the machinery replaced, and

may include recommendations regarding the disposal of old machinery. After

such a plan has been approved, no member of such division shall install produc-

tive machinerv or equipment, except in accordance with the requirements thereof
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(art, VII).

ADDENDA

The following are recommendation provisions not included in the prior report:

166. Wax paper.â€”The code authority may from time to time present to the

Administrator recommendations based on conditions in the industry which will

tend to effectuate the operation of this code and the policy of the act, and in

particular along the following lines:

(a) For the establishment of rules of fair-trade practice for the industry and

for the codification of its trade customs and the enforcement thereof.

(b) For restrictions on the creation of new facilities for the manufacture of any

product of the industry or on the acquisition by any member of new equipment

for such manufacture.

Such recommendations, when approved by the Administrator, shall have the

same force and effect as the provisions of this code (art. VIII).

188. Velvet industry.â€”It is contemplated that pursuant to section 3 of this

article the code authority may submit a recommendation that prior to the

installation of additional productive machinery (excluding replacement of velvet

looms by looms of the same width) a certificate shall be secured from the Ad-

ministrator that such installation shall be consistent with effectuating the policy

of the National Industrial Recovery Act during the period of the emergency,

provided that due notice of hearing on such application be given the code authority

with full right to be heard (art. VI, 4).

287. Graphic arts industries.â€”Appendix of industry no. A-4, book manufac-

turing: The provisions of this appendix are applicable only to industry no. A-4.

Administrative provisions: The National Code Authority may make a survey of

the equipment and productive capacity of each establishment operating under

the provisions of this code. In determining the total productive capacity of each

such establishment, all mechanical equipment which may be already installed and

available for service on the effective date of this code (or under purchase contract

on that date) shall be included and all such equipment registered with the National

Code Authority; thereafter all proposed replacements and purchases of new

equipment shall be registered with the National Code Authority prior to pur-

chase. After such survey of productive capacity and registration of equipment,

it shall be the duty of the National Code Authority to advise members of the

industry contemplating the purchase of additional equipment, if in its opinion

such purchase would have a harmful effect upon existing conditions of employ-

ment or if such purchase would contribute to overequipment in the industry.

The National Code Authority may arrange for the scrapping or other disposal

of equipment displaced by new equipment, in cooperation with the establishment

disposing of it and/or the manufacturer or dealer receiving it (appendix A-4 (d)

(e) (/))â€¢

388. Sandstone industry.â€”The code authority is directed to cooperate with the

Administrator as a planning and fair-practice agency for the sandstone industry.

The code authority may from time to time present to the Administrator recom-

mendations based on conditions in the industry as they may develop from time

to time which will tend to effectuate the operations of the provisions of this code

and the policy of the act and in particular along the following lines:

Recommendations that the Administrator require registration by members of

the industry of their productive machinery.

Recommendations that the Administrator require that prior to the installation

of additional productive machinery, such persons shall secure certificates that

such installation will be consistent with effectuating the policy of the National

Industrial Recovery Act during the period of emergency (art. VI, 2).

417. Batting and padding.â€”Within 30 days after the effective date each mem-

ber of the batting and padding industry shall register with the code authority all

Garnett machines, cards, or stuffing machines used for the manufacture of batting

and padding for resale, existing in his factory, or factories, or on order with manu-

facturers, or in process of being manufactured on January 1, 1934 (art. VII).

324. Textile Print Roller Engraving (amendment 2): Article Xâ€”Limitation and

restriction of plant equipment (stayed by Executive order).
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Recommendations (1) for the requirement of registration by persons engaged

in the industry of their productive machinery, which is defined to mean and

include pantagraph machines, engraving machines, and any other machine which

in itself produces a finished product; (2) for the requirement that prior to the

installation of additional productive machinery by persons engaged or engaging
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in the industry, except for the replacement of a similar number of existing

machines, or to bring the operation of existing productive machinery into balance,

such persons shall secure certificates that such installation will be consistent with

effectuating the policy of the National Industrial Recovery Act during the period

of emergency; and (3) for the granting or withholding by the administrator of such

certificates if so required by him, may be made by the code authority and upon

approval by him such recommendations shall become effective and binding upon

every member of the industry.

The Administrator, however, shall not consider recommendations (1 to 3) herein

provided unless the joint industrial relations board, created by article VI of this

code, shall have first given its approval for the necessity thereof.

ADMINISTRATIVE ORDERS AFFECTING MACHINERY PROVISIONS

1. Collon textile

Administrative order 1-93, October 12, 1934: Amending order no. 1-53 and

delegating certain powers to plant extension subcommittee for the finishing

branch of industry. Administrative order 1-94, October 19, 1934: Certifying

proposed installation by Southern Weaving Co., Greenville, S. C, of additional

productive machinery.

ti. Lace manufacturing

Administrative order 6-9, August 30, 1934: lnterpretating article XII, para-

graph 2 (installation of additional productive machinery to replace existing:

machinery. Administrative order 6-16, November 22, 1934: Certifying proposed

installation by August Graere, Philadelphia, Pa., of additional productive

machinery.

43. Ice manufacturing

Administrative order 43-23, August 18, 1934: Denying application for per-

mission to erect and operate a 50-tori ice plant. Administrative order 43-24,

August 21, 1934: Ordering that article XI of code (requiring certification for

additional capacity) be continued in full force and effect. Administrative order

28, August 28, 1934: Denying application for permission to erect and operate a

282-ton ice-manufacturing plant. Administrative order 29, August 28, 1934:

Denying application for permission to erect and operate a 250-ton ice-manufactur-

ing plant. Administrative order 32, September 14, 1934: Denying application for

permission to erect and operate a 5-ton ice plant. Administrative order 35,

September 20, 1934: Denying application for permission to erect and operate a

50-ton plant. Administrative order 36, September 20, 1934: Denying application

for permission to erect and operate additional ice production in plant. Adminis-

trative order 37, September 21, 1934: Denying application for permission to

erect and operate a 10-ton ice-manufacturing plant. Administrative order 42,

October 23, 1934: Granting application to erect and operate an ice-manufacturing

plant of capacity not to exceed 2 tons daily.

Administration Order 43. October 24, 1934: Granting application to increase

ice-production capacity and storage space. Administration Order 44, October

29, 1934: Approving application for permission to install a compressor in plant,

to increase ice-manufacturing capacity. Administration Order 46, October 29,

1934: Approving application to rebuild and increase capacity of ice storage.

Administration Order 47, October 31, 1934: Granting permission to erect and

operate an ice-manufacturing plant of 25 tons daily capacity. Administration

Order 48, November 2, 1934: Granting application to increase ice production

capacity and to erect an ice warehouse to replace one of smaller capacity. Ad-

ministration Order 51, November 29, 1934: Approving application to erect and

operate a 30-ton ice manufacturing plant. Administration Order 52, November

19, 1934: Approving application to erect and operate a 15-ton ice-manufacturing

plant. Administration Order 53, November 19, 1934: Approving application

to erect and operate a 4^-ton ice-manufacturing plant. Administration Order

54, November 22, 1934; Approving application to erect and operate a 10-ton

ice-manufacturing plant. Administration Order 55, November 22, 1934: Ap-

proving application to erect and operate a 20-ton ice-manufacturing plant.
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54- Throwing

Administration Order 3, December 27, 1933: Approving recommendation

providing for registration of machinery and obtaining of certificate from Adminis-

trator prior to installation of additional machinery. Order 54-18: Certifying

proposed installation of additional machinery.
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109. Crushed Stone

Administration Order 15, May 16, 1934: Approving the establishing of per-

missive areas in the State of California for period of 90 days. Administration

Order 21, June 13, 1934: Modifying Order No. 109-15 approving establishing of

permissive area in the State of California. Administration Order 29, July 14,

1934: Approving the establishing of permissive areas in the State of Missouri

for a period of 90 days. Administration Order 31, July 27, 1934: Modifying

schedule A attached to Order 109-15. Administration Order 39, September 14,

1934: Continuing until December 31, 1934, "permissive areas" in the State of

California, established by Order 109-15. Administration Order 41, September

27, 1934: Approving establishment of the State of Connecticut as "permissive

areas." Administration Order 47, October 15, 1934: Extending for a period of

120 days, permissive areas in the State of Colorado. Administration Order 54,

November 19, 1934: Approving establishment of permissive areas in the State

of Ohio.

146. Excelsior and products

Administration Order 13, September 19, 1934: Denying petition for extension

of provisions of article X. (Registration of productive machinery, and certi-

fication of new installations.)

36. Glass container

Order 36-8, April 30, 1934: Denying recommendation of Code Authority for

restriction upon installation by National Glass Co. St. Paul, Minn.

215. American glassware

Order 215-3: Approving application of Lancaster Lens Co., Lancaster Ohio,

for permission to install new capacity.

Research and Planning Division,

Post Code Analysis Unit,

November 27, 1984.

PRODUCTION ALLOCATION AND CONTROL PROVISIONS

(529 codes-^172 supplements)

This report deals with the provisions for production allocation and control as

found in the first 529 codes and 172 supplemental codes.

The following 13 codes were found to contain some form of provision dealing

with production allocation and control. The codes are: (9) Lumber and timber;

(10) petroleum; (11) iron and steel; (36) glass container; (128) cement; (149)

machined waste; (202) carpet and rug; (245) corrugated solid fiber shipping

container; (269) carbon black; (302) candle manufacturing; (308) supplement 3,

California sardine; (308) supplement 4, Atlantic mackerel; (401) copper.

The following five codes have specific provisions concerning the allocation

and control of productioh: (9) Lumber and timber; (10) petroleum; (36) glass

container: (308) supplement 4, Atlantic mackerel; (401) copper industry.

The following five codes have permissive provisions allowing or authorizing

the code authority to recommend or establish allocation and control provisions

subject in all cases to the apprrval of the Administrator: (11) Iron and steel;

(149) machined waste; (128) cement; (245) corrugated and solid fiber shipping

container; (308) supplement 3, California sardine.

Two codesâ€”202, carpet and rug, and 269, carbon blackâ€”provide for limitation

of production on an inventory basis.
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One codeâ€”302, candle manufacturingâ€”prohibits manufacture of specified

products by members of the industry who have not been producers of such prod-

ucts for 2 years prior to the effective date of the code, except by permission of

the Administrator.

(For text of the above code provisions see following pages of this report.)
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In addition to the foregoing, various codes provide in more or less general

terms that the code authority shall give consideration to the problem of balanc-

ing production and consumption of industry products (p. 22).

(For provisions affecting production through limitation of machine and plant

operation, see Rept. No. 45-B.)

(For provisions limiting increases in industrial capacity, see Rept. 46-B.)

CODE PROVISIONS RELATING TO PRODUCTION, ALLOCATION, AND

CONTROL

9. LUMBEB AND TlMBEB PbODUCTS

(a) To effectuate the declared purpose's of this code in respect of maintaining;

a reasonable balance between the production and the consumption of lumber

and timber products and to assure adequate supplies thereof, the authority shall

determine, and from time to time revise, not less frequently than each 3 months,

except as hereinafter otherwise provided estimates of expected consumption,

including exports of lumber and timber products of each division and subdivision;

and based thereon it is empowered to establish and from time to time revise,

production quotas for any division or subdivision of the lumber and timber

products industries. Allotments within each division and subdivision, for the

persons therein, shall be made, subject to the supervision of the authority, by

the agencies designated by it. Said quotas as between such divisions or sub-

divisions shall be in proportion to the shipments of the products of each during

a representative recent past period to be determined by the authority; but the

authority may modify said proportions if warranted by evidence. In case of

divisions or subdivisions, the raw material of which is imported, the quotas and

allotments may be in terms of imports, so far as may be consistent with the

provisions of section 7 (a) of the National Industrial Recovery Act.

(b) Each person in operation shall be entitled to an allotment. Each person

known to any division or subdivision agency to be in operation shall be registered

by such agency immediately and shall be assigned an allotment. The agency

shall also immediately give public notice reasonably adapted to reach all persons

operating or desiring to operate, stating the date on which the allotments will

be determined; and any person desiring to operate who shall give the agency

written notice of such desire 10 days before the allotment date, supported by

acceptable evidence of ability to operate, shall be registered by the agency and

assigned an allotment. Any person so registered shall be deemed an "eligible

person" for the purposes of this article.

(c) The allotment for each eligible person shall be determined from time to

time for a specified period not exceeding 3 months and, except as may be per-

mitted under the provisions of section (a) hereof, shall be as follows:

(1) That proportion of a specified percentage determined as provided in sec-

tions (d) and (e) of this article, of the division or subdivision quota which his

greatest average hourly production in the hours operated during any 3 calendar

years since December 31, 1924, is of the aggregate of such hourly production of

all eligible persons within the division or subdivision.

(2) That proportion of a specified "percentage, determined as provided in sec-

tions (<2) and (e) of this article, of the division or subdivision quota which his

greatest average yearly production for any 3 calendar years since December 31,

1924, is of the aggregate of such yearly production of all eligible persons within

the division or subdivision. In the application of this subsection, shipments

may be used in lieu of production at the option of a division or subdivision.

(3) That proportion of a specified percentage, determined as provided in sec-

tions (d) and (e) of this article, of the division or subdivision quota which the

greatest average number of his employees during any 3 calendar years since

December 31, 1924, is of the aggregate of such number of employees of all eligible

persons within the division or subdivision.

(4) That proportion of not to exceed 10 percent of the division or subdivision

quota which the amount of taxes paid by him, except Federal taxes, taxes on

ore, coal, petroleum, ships, retail yards, and timber not set apart for the operation,

during the next preceding calendar year is of the total amount of such taxes

paid by all eligible persons within the division or subdivision.
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(5) That proportion of not to exceed 15 percent of the division or subdivision

quota which the quantity of reserve standing timber allocated to his operations

within said division or subdivision, and at the time the allotment is made, owned

by him in fee or under contract, is of the total quantity of such reserve standing

timber owned in fee or under contract by all eligible persons within the division
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or subdivision.

(6) In any division or subdivision where the divisional or subdivisions] adminis-

trative agency shall, by two-thirds majority vote, so request the authority, may, if

it shall determine that it is impractical otherwise to administer production control

within said division or subdivision, authorize the allotment of production therein

in term.8 of allowable hours of operation. (Amendment 11 adds sec. 6 above.)

(d) (1) Exceptions to or changes in any allotment thus established shall be

made only for special, accidental, or extraordinary circumstance or, in any

division or subdivision, for other factors peculiar to a limited group of operations.

Exception may be made only on application to the designated division or sub-

division agency by an eligible person who must submit evidence in support of

his application, and the exception may be granted only upon a published finding

and statement of reasons therefor.

(2) A person conducting seasonal operations as defined in article VI (a) (2) (D)

hereof shall be entitled, on application to his division or subdivision agency, to

produce during his period of operation not only amounts allotted to him during

his period of operation but also amounts allotted to him under section (c) hereof

since the termination of his previous operating period.

(3) In the case of any person (a) who produced during less than 3 calendar

years since December 31, 1924, and before December 31, 1930, or (b) who is

entitled to an allotment for operation of new additional, or restored facilities,

which were not in operation for such 3 calendar years, or (c) for whom for any

other reason such 3 calendar years are not reasonably representative of his present

circumstances, his average hourly production, his average yearly production,

and his average number of employees shall be determined by the division or

subdivision agency on an equivalent basis by comparison with substantially

equal facilities already established and in like regions or conditions.

(4) On application of a division or subdivision, the authority may authorize

the allotment of production therein on any one or more of the bases provided in

subsections (1), (2), and (3), or section (c) hereof in such relative proportions as

the authority may approve; and including or not the bases, or either of them,

provided in subsections (4) and (5) of said section (c).

(e) In the absence of an approved application from any division or subdivision

for the assignment of allotments under the provisions of subsection (4) of section

(d) hereof, the authority may direct that allotments within said division or sub-

division be assigned in accordance with the provisions of section (c) in the following

relative proportions:

Subsection (1), hourly production, 40 percent; subsection (2), yearly produc-

tion or shipments, 30 percent; subsection (3), number of employees, 15 percent;

subsection (4), taxes paid, 5 percent; subsection (5), standing timber, 10 percent;

unless the division or subdivision shall elect to accept the average relative pro-

portions of the divisions or subdivisions whose allotments have been theretofore

approved.

if) The basis for determination of division and subdivision quotas and of indi-

vidual allotments and any revisions thereof, all quotas, all allotments, and all

appeals therefrom and all decisios or appeals shall be published.

\g) Allotments from two or more divisions or subdivisions to the same person

shall be separate and distinct and shall not be interchangeable. (Allotments

shall not be cumulative except as authorized in specific cases under section (d)

(1) of this article, or in cases of seasonal operations of a division or subdivision

under section (d) (2) of this article, and shall not be transferable except as between

operations under the same ownership within the same division or subdivision.)

Deleted. "Allotments shall not be cumulative except as authorized in specific

cases under section (d) (1) of this article, or in cases of seasonal operations of a

division or subdivision under section (d) (2) of this article, and shall not be trans-

ferable except that upon application, the administrative agency of a division or

subdivision, if it shall find that the nontransferability of an allotment causes or

will cause an undue hardship in any particular case, and if it shall find, further,

that the limitations hereinafter set forth upon the exercise of its authority do not

exist, may authorize, under such equitable conditions and limitation as it shall

determine, the transfer of allotments between operations under the same owner-
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ship within the same division or subdivision, provided that such authorization

shall not become effective for a period of 15 days after the date thereof, and pro-

vided, further, that such authorization, together with the findings of fact of said

agency shall be transmitted on the date thereof to the authority and the National

Recovery Administration, and provided further, that such authorization shall be
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subject to appeal by any interested party as provided in article XVII hereof.

No division or subdivision agency shall authorize the transfer of any allotment:

(1) From a mill or factory acquired after the effective date hereof until such mill

shall have been operated in good faith for six consecutive months by the new

owner; (2) from one mill to another unless the species ordinarily produced by both

are substantially the same; or (3) from any mill, the greater part of whose product

may, under the provisions of article IX, section (o), subsection 2 of this code, be

sold at prices less than the approved reasonable costs for the division or subdivi-

sion, except from a mill of the same class." (Amendment 23 in quotes above.)

(h) Wherever in the case of any eligible person it shall be necessary, in order

to accept and execute orders ior export, to have an addition to his regular allot-

ment, provision for such'necessary excess shall be made by the division or sub-

division agency, provided that any excess above his allotment shall be deducted

from his subsequent allotment or allotments.

(i) The authority may modify, or cause to be modified, production quotas and

allotments determined hereunder, and the bases therefor, in such manner and to

such extent as may be necessary to effectuate the provisions of the code in respect

of the conservation and sustained production of forest resources. Such modifi-

cation shall not be made effective prior to the next succeeding allotment date.

(j) The basis of allotments as provided in sections (c), (d), and (e) hereof is

tentative and is subject to revision. When in the judgment of the authority

revision of the bases of allotments is desirable, whether by changing the propor-

tions of the factors in determining allotments enumerated in section (c), subsec-

tions 1, 2, 3, 4, and 5, of this article, in accordance with the procedure established

in sections (d) and (e) hereof, or by the addition of other factors, consideration

shall be given to the inclusion of practicable and equitable measures, subject to

the approval of the President for increasing allotments of persons whose costs are

below the weighted average defined in section (a) of article IX.

(/fc) The authority, as promptly as practicable after its action pursuant to article

X hereof, shall submit for the approval of the President appropriate changes in

the bases of allotments. (See (k) below.)

(i) Except as otherwise provided in section (h) of this article, no person shall

produce or manufacture lumber or timber products in excess of his allotment.

If any person shall exceed his allotment the division or subdivision agency shall

diminish the subsequent allotment or allotments of the offender in an amount

equal to such excess.

(m) The authority shall issue interpretations and shall promulgate rules and

regulations necessary for the enforcement of this article, to prevent evasion and

secure equitable application thereof, and assign quotas to each division and sub-

division which shall become effective on the dates specified by the authority. Each

division and subdivision shall assign allotments to all eligible persons, effective on

the dates specified by the authority.

Interim article.â€”Pending the effective date of placing article VIII or any part

thereof in execution in any division or subdivision, the authority may authorize

the designated agency of such division or subdivision to assign to eligible persons

production allotments in hours of allowable operation.

(fc) Pursuant to the foregoing each eligible person who makes application to be

recognized as securing his raw material supply from forest lands under his owner-

ship or control which are managed on a sustained yield basis, and who secures

from his division or subdivision agency established or designated as provided in

section 1 of schedule C a certificate showing that he is in good faith conducting his

operation upon such basis, shall have his production allotments, as determined

without the benefit of this paragraph, increased by 10 percent. If only part of his

raw material supply comes from such sustained yield operation, his increased

allotment shall be that proportion of 10 percent which the volume of his raw ma-

terial coming from such sustained yield operation is of his total volume. Sus-

tained yield forest management is defined in section 2 {g) of schedule C. The

additional production allotments provided for in this paragraph shall come from

the total national production quota. (Amendment 5, amending sec. (k) by

addition.)
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4 MAHOGANY SUBDIVISION

Control of production (imports) (Art. VIII).â€”Quotas of imports of production

established for the mahogany subdivision, and allotments thereof to eligible

persons therein, in the discretion of its administrative agency and with the ap-

proval of the Lumber Code Authority, may be for periods greater than 3 months
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and may be based on shipments, provided that no such person shall be precluded

thereby from imports or production sufficient to maintain at the end of any

allotment period an inventory of logs and lumber equal in footage to the volume

of his shipments during the preceding calendar year.

S. PHILIPPINE MAHOGANY SUBDIVISION (AMENDMENT 8)

(a) The executive committee of the Philippine mahogany subdivision is em-

powered, with the approval of the authority and within the limits of the total

subdivision quota, to assign a maximum import allotment to each eligible person

registered with the Philippine mahogany subdivision and subject to its jurisdic-

tion. The subdivision quota and individual allotments shall be made for periods

of 6 months and as provided in this article.

(6) Any person complying with the labor and other provisions of this code

applicable to this subdivision, who brings Philippine mahogany or Philippine

hardwood into the United States from the Philippine Islands in quantities suffi-

cient to amount to wholesale distribution for resale to wholesalers, retailers, or

industrials as defined in this code, shall be deemed an eligible person for purposes

of allotment.

(c) Any eligible person may obtain an allotment by making application to the

said executive committee designating the Philippine mill or mills from which he

has arranged to obtain nis supplies. The allotment to said eligible person shall

be determined by the following formula:

TcS^a^y*"60 percent of 8ubdivi8ion <Iuota

Plus

Mill shipments to United States ,n , . , .. . ,

Total shipments to United States^40 percent of 8ubdlâ„¢Â°n <JuÂ°ta

DEFINITION OF TERMS

"Mill capacity" means the actual capacity at the time of the application for

allotment of the Philippine mill or mills designated by an eligible person.

"Total capacity" means the actual total capacity of all Philippine mills desig-

nated by eligible persons.

"Mill shipments to United States" mean the average yearly shipment to the

United States from the Philippine mill or mills designated by eligible person,

calculated upon any 3 calendar years since 1924.

"Total shipments to United States" mean the average yearly shipments to the

United States from all mills in the Philippine Islands, calculated on calendar

years since 1924.

In respect to mills which have not been in operation for as much as 3 calendar

years since 1924, the "mill shipments to the United States" shall be the yearly

average of actual shipments.

In the case of logging operations in which the logs were sold and shipped as

logs and not manufactured into lumber or timber products by the logger the

actual production of such logs during calendar year shall be considered the "mill

capacity" of such operator.

(d) If two eligible persons designate the same mill as their source of supply the

total shipments to the United States therefrom shall not exceed the amount

determined by the application of the formula prescribed in this article and the

said person shall divide the said total in such proportions as they are able to

effect purchases from such mill.

(e) If any eligible person to whom an allotment has been made advises the

subdivision agency that he will not use all or part of his allotment within the

allotment period, or if in 3 months after the date of the allotment any such per-

son fails to use a substitute portion of his allotment and fails to show to the

satisfaction of the executive committee that he has ordered shipment of a sub-

stantial portion of his allotment the said committee may, after public hearing on
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all the facts and circumstances and subject to the supervision of the authority,

reduce the allotment of such person for the balance of the existing quota period

by such amount as may be fair and equitable in order to save to the subdivision

as a whole the privilege of bringing into the United States the whole of the sub-

division quota. In the event of such reduction of allotment the amount thereof
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shall be divided among other eligible persons in proportion to their existing

allotments upon application to the said executive committee.

(J) In determining compliance with individual allotments, date of loading on

shipboard in the Philippine Islands for shipment to the United States shall be

deemed arrival of shipment in the United States.

(g) No person subject to the jurisdiction of this subdivision shall import prod-

ucts without an import allotment, or in excess of such allotment, as herein pro-

vided.

7. NORTHERN HARDWOOD SUBDIVISION

Control of production.â€”Quotas of production established for the northern

hardwood subdivision and allotments thereof to eligible persons therein in the dis-

cretion of the administrative agency and with the approval of the Lumber Code

Authority, may be for periods greater than 3 months.

9. NORTHEASTERN HARDWOOD SUBDIVISION

Control of production.â€”Quotas of production established for the northeastern

hardwood subdivision and allotments thereof to eligible persons therein, in the

discretion of the administrative agency and with the approval of the Lumber

Code Authority, may be for periods greater than 3 months.

10. NORTHERN HEMLOCK DIVISION

Control of production.â€”Quotas of production established for the northern hem-

lock division and allotments thereof to eligible persons therein, in the discretion

of the administrative agency and with the approval of ths Lumber Code Author-

ity, may be for periods greater than 3 months.

13. NORTHEASTERN SOFTWOOD DIVISION

Control of production.â€”Quota of production established for the northeastern

softwood division and allotments thereof to eligible persons therein, in the dis-

cretion of the administrative agency and with the approval of the Lumber Code

Authority, may be for periods greater than 3 months (schedule A).

10. Petroleum Industry

3. production

(Article III, as amended Apr. 24, 1934)

Required production of crude oil to balance consumer demand for petroleum

products shall be estimated at intervals by a Federal agency designated by the

President. In estimating such required production, due account shall be taken

of probable withdrawals from storage and of anticipated imports. The required

production shall be equitably allocated among the several States by the Federal

agency. The estimates of required production and the allocations among the

States shall be submitted to the President for approval, and, when approved by

him, shall be deemed to be the net reasonable market demand, and may be so

certified by the Federal agency. The allocations when approved by the President

shall be recommended as the operating schedule for the producing States and for

the industry and thereupon section 4 of this article shall apply. In any States

where oil is produced on account of back allowables, total current allowables shall

be reduced accordingly.

4. The subdivision into pool and/or lease and/or well quotas of the production

allocated to each State is to be made within the State. Should quotas allocated

in conformity with the provisions of this section and/or section 3 of article III of

this code not be made within the State or if the production of petroleum within

any State exceeds the quota allocated to said State, the President may regulate

the shipment of petroleum or petroleum products in or affecting interstate

commerce out of said State to the extent necessary to effectuate the purposes of

the National Industrial Recovery Act and/or he may compile such quotas and
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recommend them to the State regulatory body in such State, in which event it is

hereby agreed that such quotas shall become operating schedules for that State.

If any subdivision into quotas of production allocated to any State shall be

made with a State any production by any person, as person is defined in article I,

section 2 of this code in excess of any such quota assigned to him shall be deemed
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an unfair trade practice and in violation of this code. (See also sec. 5.)

7. As to new capacity, "wild-catting" is specifically not prohibited, bat

shipments from new pools not developed in accordance with a plan approved

by the President is unfair competition (art. III).

Article IV, refining (as amended Apr. 24, 1934).â€”1. To achieve greater

accuracy in balancing production and consumption of gasoline and to prevent the

injurious effect on interstate commerce of an unbalanced accumulation of inven-

tories of gasoline in any part of the country or of surplus production and conse-

quent distribution of gasoline in excess of market requirements, a Federal agency

designated by the President shall divide the country into refining districts and

shall (after consultation with the planning and coordination committee and such

other sources of information as it may deem necessary) determine from time to

time: (1) The proper inventories of gasoline for the country as a whole and (2) the

production of gasoline in the country as a whole necessary to meet the demand

therefor, with due regard to normal and seasonal fluctuation in refining opera-

tions.

The determinations so made shall constitute the operating schedule for the

refining industry in the country as a whole, and same shall be published for at

least 20 days before the effective date thereof.

2. The planning and coordination committee shall appoint a national coordi-

nator of refining operations, subject to the approval of the President, and may

appoint a district allocator for each district. District allocators shall cooperate

with the regional refinery committees and other committees or agencies desig-

nated by the planning and coordiation committee in making effective the pro-

visions of this article. The planning and coordination committee shall appoint,

subject to the approval of the President, a board of review consisting of not to

exceed 10 in number, for the purpose of reviewing the findings and allocations

of district allocators, the agencies established by the refinery district committees

(where no allocator is appointed), and the national coordinator.

3. The national coordinator and the district allocators (or the proper agency

established by the refinery district committee where no allocator is appointed),

in joint session, subject to the approval of the planning and coordination com-

mittee, shall determine from time to time

(1) The proper inventories of gasoline for each district and

(2) The production of gasoline in each district necessary to meet the demand

therefor, with due regard to normal and seasonal fluctuation in refining operations.

The determinations so made shall constitute the operating schedule for the

refining industry in each district and same shall be published for at least 15 days

before the effective date thereof.

(3) Within the limits of the operating schedule for the refining industry in

each district as thus determined, an agency designated by the planning and

coordination committee and the district allocator (when one is appointed) in

joint session, shall establish fair and reasonable quotas for each refinery operating

in the district. In the event of disagreement between a district allocator and the

agency designated above or in the event of the failure of such agency to act, the

district allocator shall establish'such quotas subject to appeal as herein provided.

In making such allocations the agency and/or district allocator (when one is

appointed) shall take into consideration relevant features of operating and

marketing conditions under rules and regulations prescribed by the planning and

coordination committee and approved by the Administrator. " Every effort shall

be made to avoid inequities which may exist in the availability of supplies of

crude oil to refiners necessary to maintain either the proper ratio between inven-

tories and gasoline and sales thereof and/or the production of gasoline authorized

in the manner set forth above. No withdrawals of crude oil from storage by or

in behalf of any refiner operating only in a single district shall be authorized under

the terms of article III, section 2, hereof, and/or rules or regulations issued there-

under, unless the application has been referred for advice to said agency and dis-

trict allocator (when one is appointed) concerned.

4. The national coordinator of refining operations in the case of refiners operat-

ing refineries and/or who are maintaining gasoline inventories in more than one

refining district shall adjust such operations and inventories in order that district

allocations may be adjusted in such manner as equitably to meet the consolidated

requirements of such refiners.
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The national coordinator and the district allocators for the agency established

by the refinery district committee where no district allocator is appointed) shall

meet at such times and places as may be necessary to provide the necessary co-

ordination between districts and uniform application in each district of the rules

and regulations provided thereunder. Each district allocator (or the agency
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established by the refinery district committee where no district allocator is ap-

pointed) shall furnish to the national coordinator a complete statement of the

allocation made to each refinery in the district and shall furnish such regular

reports as may be required by the national coordinator for the proper performance

of his duties.

No withdrawals of crude oil from storage by or on behalf of refiners operating

refineries, and/or maintaining crude oil inventories in more than one refining

district, shall be authorized under the terms of article III, section 2 hereof, and/or

rule and regulation issued thereunder, unless the application has been referred for

advice to the national coordinator.

5. Any person may appeal from any recommendation, allocation, or decision

of the district allocator, agency designated by the planning and coordination

committee, agency established by the refinery district committee, or the national

coordinator to the board of reivew provided for above, and the decision of the

said board of review shall be final, subject to the right of the planning and co-

ordination committee to review such decision upon appeal, which committee's

action, either in respect to the exercise of such right or in respect to the deter-

mintation made if such right be exercised, shall be subject to the approval of the

Administrator.

6. In order that the provisions of this article may not operate in such manner

as to discriminate against small refining enterprises and in order to assist in

orderly liquidation of excessive gasoline inventories, the palnning and coordina-

tion committee may, with the approval of the President, authorize suitable

arrangements for the purchase of gasoline from nonintegrated and/or semi-in-

tegrated refiners and the resale of same through orderly channels.

7. Upon a determination by the planning and coordination committee that an

excessive supply of gasoline or an unbalanced accumulation of inventories of

gasoline exists in any district, which excessive supply and/or excessive accumula-

tion of inventories injuriously affect interestate and foreign commerce and is

such that any remedy must incidentally apply in like manner to intra-State

commerce, the planning and coordination committee may establish fair and

reasonable quotas in commerce for gasoline to be moved from all or any of the

refineries or other sources of supply in the district. Such quotas shall be in

accord with such rules and regulations as are promulgated by the planning and

coordination committee.

While such quotas are in effect, no person shall place in commerce or receive

in commerce (interstate, intrastate or foreign) by sale, exchange, consignment,

or otherwise, any gasoline in excess of the quota prescribed. Before establish-

ing quotas for gasoline the planning and coordination committee shall hold or

cause to be held, hearings with respect to the establishment of such qoutas and

to such other matters as in the opinion of the committee may be proper, after

such reasonable public notice as may be prescribed; Provided, however, that in

any emergency as determined to exist by the committee, quotas may be estab-

lished for a temporary period not to exceed 1 calendar month without previous

notice or hearing, but in such event, the committee in the next subsequent period,

shall adjust quotas so allocated upon ttie basis of due notice and hearing herein-

above prescribed so as to prevent any inequitable allocation. Any person,

natural or artificial, aggrieved by any quota, shall have a right to appeal to the

Administrator.

This section is to be construed and may be enforced without reference to the

other provisions of this article.

8. The planning and coordination committee may make such rules and regu-

lations, authorize such committees, and require such reports as it may deem

necessary to accomplish the purpose of this article.

9. The word "gasoline" as used herein shall be held to include such products

as may be determined from time to time by the planning and coordination

committee.

10. In case of any appeal, the appellant shall abide by all the provisions of

this article and the rules and regulations issued thereunder pending the decision

of such appeal, but in case the contentions of the appellant are upheld in whole

or in part, an order shall be issued which shall be retroactive to the effective

date of the order appealed from.
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11. Failure on the part of any person to observe or comply with any provisions

of this article or any valid order, rule, or regulation hereunder, shall constitute a

violation of the code.

11. Iron and Steel (Art. V, 1)

It is the consensus of opinion in the industry that it is not necessary, in order to
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effectuate the policy of title I of the National Industrial Recovery Act, to make

any specific provision in the code for controlling or regulating the volume of

?reduction in the industry or for allocating production or sales among its members,

t is believed that the elimination of unfair practices in the industry will auto-

matically eliminate any overproduction therein and any alleged inequities in

the distribution of production and sales among its members. Adequate pro-

vision shall be made under the code for the collection of statistics regarding

production and of other data from which it may be determined from time to time

whether overproduction in the industry exists and whether in the circumstances

any restriction of production is necessary in order to effectuate the policy of

title I. The board of directors shall furnish to the Administrator summaries or

compilations of such statistics and other data in reasonable detail. Should it at

any time in the circumstances as they shall then exist appear to the board of

directors that the policy of such title I will not be effectuated in the industry

because of the fact that though the code production therein is not controlled

and regulated, then the board of directors is hereby empowered, subject to the

approval of the President after such conference with or hearing of interested

persons as he may prescribe, to make, modify, or rescind such rules and regulations

for the purpose of controlling and regulating production in the industry, including

the fixing of such liquidated damages for violations of such rules and regulations,

as such board shall deem to be necessary or proper in order to effectuate the policy

of such title I. All such rules and regulations from time to time so made and in

effect shall be binding upon each member of the code to which notice thereof shall

have been given. (For prohibition upon new construction, see sec. 2.)

36. Glass Container: (Schedule A)

(a) It becomes necessary to conduct the industry in an orderly way and to

maintain competitive conditions in order that the provisions and intent of the

National Industrial Recovery Act may be effectuated. Therefore, so long as

the industry is operating below 70 percent of yearly registered capacity for such

period as the administrator may approve, the principle of sharing available busi-

ness equitably among the members of the industry shall be recognized, not to

Testrict production but to maintain a reasonable balance between production

and consumption of glass containers and to assure adequate supplies thereof.

(6) When the industry is operating at 70 percent of average yearly registered

capacity for such period as is approved by the Administrator, the principle of

sharing available busines sshall be reconsidered by the industry and its recom-

mendation transmitted to the Administrator for his approval.

(c) If at any time a majority of the industry as defined in section 10, article II,

shall vote against the principle of sharing available business equitably among the

members of the industry, this code shall be amended as the members of the

Industry may determine and as the Administrator may approve.

(d) To make this principle effective, the code authority shall formulate a plan

for equitable allocation of production to each member in the industry or who may

hereafter enter the industry and shall submit such plan to the administrator for

his approval. Such plan shall give due consideration to productive capacity and

past performance and shall recognize the greater difficulties to be met by the small-

er producers in the industry in operating on a curtailed basis, and such other

factors as the administrator may direct. After the Administrator has approved

such plan, the code authority shall from time to time, but not less frequently

than each 6 months, prepare an estimate of expected consumption of glass con-

tainers. Upon the basis of such estimate the code authority shall make equitable

allocations to each member in the industry in accordance with the plan so ap-

proved. Each member of the industry shall be entitled to be registered by the

code authority and shall be assigned an allotment. The code authority shall take

such steps as may be reasonably adapted to give notice to all persons operating

that such allocation will be made. After such allotments have been assigned, no

person shall produce glass containers in excess of his allotment.

(Â«) The code authority shall issue interpretations and promulgate rules and

regulations necessary for the enforcement of this schedule A, to prevent evasion,

and to secure the equitable application thereof.
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(J) The code authority shall so administer the provisions of this schedule A as

to prevent loss of export business to the glass-container industry as the result of

the operation of this schedule A.

(g) Any member of this industry unable for any reason to accept his allotment

under this schedule A shall file his reasons therefor with the code authority, who
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shall immediately organize a board of arbitration composed of 1 member ap-

pointed by the code authority, 1 member representing the complainant mem-

ber of the industry, and 1 member selected by 2 members so appointed.

If the two members so appointed are unable to agree upon the selection of the

third member, the Administrator shall appoint a disinterested third member.

The decision of this arbitration board may be appealed as the Administrator, in

accordance with law, may prescribe.

128. Cement Industry (Art. VI) â–

â€¢

Plan for sharing available business (Note: No extension of the time limit below

has been recorded).â€”1. The board is hereby authorized to formulate a plan or

plans, within 30 days after the effective date of this code, unless such time shall

be extended by the Administrator, for the equitable allocation of available business

among all members of the industry or among members of the industry operating

in one or more districts, and for the control of cement inventory and to submit

the same either to a meeting of all members of the industry or to meetings of

members in the districts affected, as the board may determine, for approval,

modification or rejection. Each member of the industry shall he entitled to

receive notice of any such plan and to participate in any meeting or meetings of

all members of the industry or of members in the district in which such member

operates and, further, shall have the right to appear before the board at any

meeting at which any such plan is being considered for the purpose of presenting

any facts or arguments relative thereto.

When any such plan shall have been formulated by the Board, the code author-

ity shall present the same to the Administrator for consideration and the code

authority shall represent the industry and the Board in conference with the Admin-

istrator with respect to any such plan; provided, however, that as regards any such

plan the code authority shall have only such power to bind the industry or any

subdivision thereof as shall have been conferred upon it by majority vote of the

industry or of any subdivision thereof, and each member shall have the right to

present his objections, if any, to the Administrator. The code authority shall

collect and present to the Administrator such data and statistics as may be required

in connection with any such plan together with a statement of the names of those

members of the industry that approve and of those that disapprove such plan in

whole or in part.

2. Any such plan shall be based on the following principles:

(a) It shall be fair and its benefits shall be equitably apportioned to all plants.

(6) It shall give due consideration to all pertinent factors including demonstrated

productive capacity based on the clinker and/or cement production performance of

nonobsolete plants and equipment.

(c) It shall in no way reduce the total production of all plants below what is

necessary amply to supply demand.

((f) It shall not promote monopoly or monopolistic practices or oppress small

enterprises.

(For restrictions upon new capacity, see art. VII.)

149. Machined Waste Manufacturing:

Includes among powers of the code authority the following: (2) Recommenda-

tions for a plan to prevent demoralization in the industry whenever operations ar*

below 35 percent of registered capacity and after approval by members of the

industry representing 80 percent of the volume of production. (In addition to

machinery limitations.) (Art. VI, 2 (a, 2).)

202. Carpet and Rug Manufacturing (Art. VII)

2. Control of production: The finished goods inventory of square yards of mer-

chandise wherever located, owned by any member of the industry shall not

exceed one-third of his sales in square yards for the immediately preceding 12

months. A member whose inventory shall at the end of any month exceed the

aforementioned allowed figure shall be allowed a period of 120 days in which to

restore the balance between his inventory and sales before curtailing production.
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Should any person or company enter the industry as a manufacturer or withdraw

his lines from the market for a period of not less than 3 months the above provisions

shall be suspended for the period of 12 months; during this 12 months such person

or company may carry an inventory of finished merchandise not to exceed that

which is allowed to members of the industry of commensurate capacity under the
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provisions of this code.

(For members of the industry producing wool sales yarn there is a similar provi-

sion, except that inventories are limited to one-sixth of the individual's sales in

pounds in the preceding 12 months (art. IX).

245. CORRUGATED AND SOLID FlBEB SHIPPING CONTAINER (ART. VII)

With the approval of the code authority, members of the industry may

join in a voluntary agreement for the sharing of their business on such basis as

they may determine, provided, however, that any member becoming a party to

such an agreement may withdraw therefrom at any time without penalty, and

provided further that no such agreement shall contain any provision relative to

price fixing. The code authority shall file with the Administrator a copy of

every such agreement (sec. 1).

The Administrator may at any time declare the foregoing section void and of no

effect (sec. 2).

269. Cabbon Black Manufacturing (Art. IV)

Each member of the industry shall, insofar as is possible without infringing

obligations existing on November 28, 1933, for the purchase of gas, so regulate

his current production of all ordinary grades of carbon black as to prevent the

same from exceeding its current deliveries. In case at the end of any period of

6 calendar months the quantity of carbon black held in storage by any member

shall have increased (except through purchase of black or unavoidable purchase

of gas) such member shall reduce its storage by the same amount during the next

6 calendar months, and failure to do so shall be deemed an unfair method of com-

petition within the meaning of the act. Provided, however, that in case any

member is prevented from regulating its production to the full extent required

herein by reason of such existing obligations for the purchase of gas, and this

results in an unavoidable increase in his inventory, the other members shall not

be compelled to restrict their inventories below a percentage of increase equal to

that of such member.

Also provides for limitation upon new capacity (sec. 2, art. IV), and it is further

provided: The production of carbon black by any authorized new factory capacity

for the first 6 months that it shall be in operation shall not be subject to the

provisions of the first section of this article.

302. Candle Manufacturing and Beeswax Bleachers and Refiners

Industry (Art. VIII)

2. No member of the candle manufacturing industry shall engage in the manu-

facture in any of the three recognized fields of production, namely, fancy candles,

church candles including votivelights, or common and household candles if he

has not engaged in that field at some time during the period of 2 years immediately

prior to the effective date of this code, except by applying to the code authority

and obtaining permission of the Administrator upon his finding that the granting

of such permission is consistent with effectuating the policy of National Industrial

Recovery Act. (For new capacity limitation, see sec. 1.)

3. Such provisions to cease being effective after 1 year from effective date of

code, provided, however, that prior to that time the code authority may submit

to the Administrator its recommendation that said period be extended, based on

such information as may be required and if the Administrator finds upon such

information and facts that a further extension of this period is consistent with and

further effectuates the policy of the National Industrial Recovery Act, he may

declare the provisions of this article to be operative for such longer period and

under such conditions as he may find necessary to further effectuate the policy

last herein mentioned.

308. Supplement 4 Atlantic Mackerel Fishing (VIII, Title C, 1)

(c) In order to conserve natural resources by the elimination of conditions

leading to gluts in the mackerel market and consequent wastage through dumping

of mackerel at sea, and by the development of the maximum usable yield com-
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patible with future productivity through prevention of the take of small mackerel

during those portions of the season when larger sizes are available to supply the

demand for mackerel, and to rehabilitate the mackerel fishery by maintaining a

reasonable balance between the production of mackerel and the consumption of

mackerel, and by assuring minimum prices for mackerel not below the cost of
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production:

(1) The executive committee, with the approval of the Administrator, from

time to time may estimate consumer demand for mackerel. When any such

estimate shall have been approved by the Administrator, the same shall be deemed

to be the net reasonable market demand for mackerel; and therefrom the execu-

tive committee, with the approval of the Administrator, may determine (according

to the run of the fish and other conditions in the ocean) whether the exploitation

of the mackerel fishery should be unrestricted, or whether a total or partial limi-

tation on the take of small mackerel by purse-seine boats should be effected.

(a) Any determination by the executive committee pursuant to the provisions

of subdivision (1) of this paragraph shall be revised from time to time to conform

with the net reasonable market demand for mackerel as found as aforesaid, and

all estimates and determinations by the executive committee pursuant to the

provisions of said subdivision shall be subject to the approval of the Administra-

tor, and shall be based upon a published finding and statement of the reasons

therefor. Any limitation on the take of small mackerel shall accord due consider-

ation to the effect of such limitation on the cost of production of mackerel larger

vin size.

(3) In estimating consumer demand for mackerel, due account shall be taken

of probable withdrawals from storage of frozen and salt mackerel, of anticipated

imports of frozen and salt mackerel, and of production and consumption of ground-

fish.

(d) In the event that any determination of the executive committee pursuant

to the provisions of paragraph (c) of this section fails to effectuate the conservation

and/or rehabilitation policies hereinbefore stated, the executive committee, upon

due showing to the Administrator and with his approval, may determine from the

net reasonable market demand for mackerel found as aforesaid the poundage of

mackerel, with reasonable tolerances, that may be landed from any trip by purse-

seine boats engaged in the mackerel fishery. In allocating trip poundage quotas

to such boats due consideration shall be given to boat tonnage and crew size.

(e) In the event that any determination of the executive committee pursuant

to the provisions of paragraphs (c) and (d) of this section fail to effectuate the con-

servation and/or rehabilitation policies hereinbefore stated, the executive com-

mittee may, with the approval of the administration member or members of the

executive committee and subject to the review of the Administrator, limit the

exploitation of the mackerel fishery by purse-seine boats engaged in the mackerel

fishery to a portion of the fleet at one time and to other portions of the fleet at

other times. Any exploitation schedule promulgated by the executive committee

in this connection shall be equitable to all boats so engaged, and to their crews;

and any determination by the executive committee pursuant to the provisions of

tliis paragraph shall be communicated forthwith to the Administrator.

(See (/), as to pooling agreements.)

See also Administrative Order 308-D4, June 11, 1934, limiting landing of

mackerel in accordance with above for purpose of maintaining mackerel supply

at approximately 700,000 pounds a week, the estimated consumer demand.

(Provides that purse seine boats of 20 gross tons or less may land no more than

5,000 pounds plus 1,000 pounds for each crew member, including captain; larger

boats may land same poundage, plus 50 pounds for each gross ton over 20.)

See also Administrative Order D-5, July 14, 1934, limiting landing of mackerel

in accordance with above provisions, for purpose of maintaining mackerel supply

at approximately 1,100,000 pounds per week, the estimated consumer demand.

See also Administrative Order D-7, August 6, 1934, limiting landing of mackerel

in accordance with above provisions, for purpose of maintaining mackerel supply

at approximately 200,000 pounds per week, the estimated consumer demand.

See also Administrative Order D-9, October 26, 1934, rescinding curtailment

of production of mackerel under article VIII, title C, section 2 of code.

308. Supplement 3 California Sardine Processing

Title C, executive committee, powers and duties: (c) To investigate and report

to the Administrator not later than June 1, 1934, on the feasability of effectuating

by voluntary agreement between members of the California sardine processing
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industry under title I, section 4 (a) of the act, or otherwise: (1) Conservation and

sustained production of the natural supply of sardines in the waters off California.

401. Copper (Executive Order Approving Code) .

6. Sales plan, quotas and allocation: (1) From and after the effective date of

this code all sales of copper by those governed by this code shall be made in con-
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formity with the provisions of this article VII.

The Administrator upon his own initiative, or the code authority with the

approval of the Administrator, may establish rules and regulations to effectuate

the purposes of the sales plan. Until the establishment of such rules and regula-

tions by the code authority the sales clearing agent shall set up rules and regula-

tions which in his judgment are designed to carry out the spirit and intent and

general purposes of the sales plan, subject to the review and disapproval of the

Administrator. The purpose of this sales plan is to provide insofar as possible

a first place in sales for current production and then to provide for a fair and

equitable sale of stocks.

(2) Until such time as the code authority may determine that such member has

failed to comply with the provisions of this code and such determination has been

approved for the purpose by the Administrator, the monthly sales quota for each

primary producer of the industry listed below and the relative annual productive

capacities of such members, arrived at solely for the purpose of establishing sales

quotas, shall be as follows:

Kennecott Copper Corporation

Anaconda Copper Mining Co..

Phelps Dodge Corporation.

United Verde Copper Co

Calumet 4 Hecla Consolidated Copper Co

Miami Copper Co _

Magna Copper Co

United Verde Extension Mining Co.-

Consolidated Coppermines Co

Copper Range Co

Tons per

Monthly

annum

quotas

Pcrujit

366.800

1.67

225. 000

>,i â€¢ 'M*

168,000

1.67

68.000

1.90

60.000

2.20

36,000

2. 30

25,000

2.50

24,000

2.50

21,000

2.70

17,500

3.00

(3) In addition to the sales quotas provided above an aggregate sales quota of

9,500 tons per month shall be allocated as individual sales quotas among the

producers of secondary copper by some equitable method agreed upon by such

producers and approved by the code authority. In the event the producers of

secondary copper are unable to agree then such allocation shall be made by the

Administrator.

(4) Any producer who shall assent to the code and/or sales plan who is entitled

to, but has not received, a sales quota may apply for a sales quota. If, however,

the product of such producer is treated by a custom smelter or refiner such custom

smelter or refiner may, if the producer shall fail to apply for a quota, make appli-

cation in its name but for the account of such producer. During the first sales

period eacli producer of custom and byproduct copper shall have a quota equal

to 50 percent of the copper produced and treated at the treatment plant. The
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Nothing contained herein, however, shall be construed so as to limit the right

of the Administrator at any time after proper notice and giving all parties an

opportunity to be heard, to make such change as he may deem necessary in the

sales quotas, .or sales plan provided for herein.

(6) Until a change is approved by the Administrator and the code authority,
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or by the Administrator alone, the aggregate sales quotas given pursuant to

subsection (2) and subsection (4) of this section 6 shall not exceed 20,500 tons

per month.

(7) Allocations of sales must be accepted by those holding sales quotas provided

they have copper available for delivery within the delivery period covered by such

allocation, except as provided in subsection (14) hereof. A member unable to

accept a sales allocation shall have no right subsequently to make up the defi-

ciency, except that if any producer or producers of secondary copper have been

unable to accept future sales allocations beyond the current month to the same

extent that such future allocations have been accepted by primary producers,

then commencing with the first of the month for which such future sales alloca-

tions have been made all sales subject to allocation shall be allocated to such

secondary producers to the exclusion of primary producers to the extent of the

current intake of such secondary producers until such time as each of the secon-

dary producers are brought into a proper relation with such primary producers

as regards such allocated sales: Provided, That this provision shall not be applied

so as to give any producer of secondary copper a greater allocation of sales than

if it had accepted all such future allocations.

(8) Sales as made shall be proportionately applied to sales quotas for the cur-

rent month and at the end of the month unsold sales quotas shall be carried for-

ward for sale and allocation during the following month, except that the unsold

quotas carried forward at the end of each month for each secondary producer

shall be adjusted to eliminate the tonnage by which its shortage of accumulated

actual secondary intake as compared with its accumulated sales quota exceeds

its sales quota for 1% months. If sales quotas for the current month have been

sold then all sales in excess thereof shall be applied to the subsequent month for

which the sale quotas have not been completely sold so that sales shall be applied

to sales quotas for the current month, then to each of the 2 succeeding months.

After the sales quotas of the current month and next 2 months have been sold,

further sales during the current month shall be allocated to and applied to copper

stocks: Provided, however, That prior to a general allocation to copper stocks

there shall first be set aside 50 percent of all sales then to be allocated to copper

stocks, which 50 percent shall be divided so that two-fifths shall go to secondary

producers in proportion to their respective holdings of secondary copper accumu-

lated since October 1, 1033, but limited in any event to such accumulations, and

three-fifths to byproduct and other primary stocks, and then the remaining 50

percent (or whatever larger amount there may be available pursuant to the fore-

going) shall be allocated to copper stocks generally and not to sales quotas. The

code authority shall propose a plan for the handling of such allocations to stocks

generally which shall be effective when approved by the Administrator, and which

shall provide for the disposal of such accumulations by an orderly liquidation,

and such sales from stocks shall be "Blue Eagle copper" within the meaning of

this code.

(9) The sale of copper by any member of the industry without first having

received an assignment of a sales quota pursuant to the provisions of this code,

or otherwise in contravention of any of the provisions of this code, shall be a

violation of this code; Provided, hoivever, That holders of copper who are without

sales quotes and who are unable to obtain sales quotas and custom smelters and/or

refineries whose intake is in excess of their sales quota and to the extent of such

excess may sell such copper but it shall not be eligible to be called "Blue Eagle

copper" and shall not be considered copper offered for sale pursuant to the pro-

visions of the Copper Code, and all invoices and papers covering such transactions

shall be plainly marked "The copper covered in the transaction is not 'Blue Eagle

copper" and is not qualified to be used in the manufacture of any articles for

sale to the United States Government as provided for in the President's order of

approval for the Code of Fair Competition for the Copper Industry." All sales

of copper, however, shall be promptly reported to the sales clearing agent of the

code authority.

(10) It shail be a violation of this code for any member of the industry by any

transaction with another member to buy, sell, exchange or reoeive any stocks of

copper so as thereby to be allowed, or enable another to participate in the sales

plan and/or receive a sales quota and dispose of copper pursuant thereto, to an

INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION 2965

extent or in such manner as would not otherwise have been possible if such pur-

chase, sale, exchange or receipt of copper had not taken place: Provided, however,

That this provision shall in no manner prohibit the bona fide sale of copper pro-

duced by the seller or owned by it on the effective date of this code, in the- event

that such sale is made pursuant to the other provisions of this code.
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(11) All allocations of sales quotas and stock shall be made by the sales clearing

agent. A computation shall be made by the sales clearing agent daily of the per-

centage of sales applied to each sales quota in relation to the aggregate of all

quotas and a daily allocation shall be made at the average price of all sales made

on that date after making such eliminations and additions, as to sales, as may be

required by virtue of the other provisions of this code. In the event, at the end

of the month, sales and purchases are necessary between those holding sales

quotas in order to adjust actual sales to sales quotas, they shall be made pur-

suant to the daily computations and allocations made by the sales clearing agent

during that month. Proper allowance shall be made by the sales clearing agent

for differentials including freight charges, varying types and quality of copper,,

sales commissions, and time of delivery. Full information may be obtained upon

request from the sales clearing agent concerning any such computations or alloca-

tions.

(12) In order to maintain the proper relation bet ween sales and production:

(a) Any primary producer in operation and producing copper on the effective-

date, or any other primary producer not producing copper on that date but which

after the effective date resumes such production, which fails to produce its sales

quota reasonably averaged over a period of 3 months, or such longer period

as the code authority or the Administrator may have approved, sliall thereafter

lose its right to participate in the allocation of sales by the sales clearing agent

proportionately to the extent of such decrease in production: Provided, however,

That the foregoing provision shall not apply in the event of a shutdown or de-

crease in production on account of causes beyond the control of the producer or

for any reason which, in the opinion of the code authority and the Administrator,

or the Administrator on his own initiative, justifies such shutdown or decreased

production: Provided, further, That in addition to limitation on sales of primary

copper provided in this article VII primary producers shall limit their production

so as to conform to the plan and purpose of this code, and to coordinate the pro-

duction of primary copper with current sales quotas in order to avoid excessive-

accumulation of stocks and any failure reasonably so to do to the satisfaction of

the code authority shall be a violation of this code.

(6) No specific limitations or requirements shall be imposed upon the intake

of secondary copper producers, but in lieu thereof sales of secondary copper shall

be controlled and limited as provided in this article VII. Custom smelters and/

or refiners shall endeavor, so far as practicable, to limit their intake of secondary

copper so as to conform to the plan and purpose of this code, and to coordinate

the flow of copper and of intake material with current sales quotas in order to

avoid excessive accumulation of stocks.

(c) All consumers of copper, including fabricating or manufacturing companies

owned or controlled by producers who are members of the industry, shall be

urged by the code authority to assist in the stabilization of the industry by

regular monthly purchases of copper in as large an amount as may be practicable

in each case, and shall be similarly urged to enter into agreements to make such

purchases. Upon the execution of such an agreement by a copper consumer in

form and substance satisfactory to the code authority, or the administrator, and

for so long as the terms of such agreement are complied with, and no other copper

other than "Blue Eagle copper" is purchased, all copper sold and/or fabricated

by such consumer shall be "Blue Eagle copper", as defined herein. The code

authority of this industry shall cooperate with the code authority and/or super-

visory agency of the copper and brass mill products industry and the wire and

cable subdivision of the electrical manufacturing industry in effectuating the

purposes of the marketing and fair trade practice provisions of this code.

(d) For the purpose of the sales plan, sales and/or transfers of copper by a

member holding a sales quota (including any of its subsidiaries or affiliates) to

its fabricating plants or to any subsidiary fabricating company, shall not be

subject to said plan, except to the extent set forth in agreements made by the-

fabricating subsidiaries of such producer under the terms of the preceding para-

graph (c): provided, however, that in case a member owning a fabricating plant

or the fabricating subsidiaries of any one holding a sales quota Bhould fail to

make an agreement under the terms of the preceding paragraph (c), the sales of

copper by that member shall be determined by the Administrator or in the

event of his unwillingness to act, by the code authority.
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(e) In order to provide equitably for an increase in employment by increasing

current production and/or to facilitate liquidation of excessive copper stocks in

a manner which will not interfere with the operation of the sales plan pursuant

to the provisions of this code, the code authority, with the approval of the

Administrator may negotiate bulk sales of copper to, through, and/or with the
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approval of Government agencies; provided, however, that no commitment shall

be made for or become binding on any member of the industry unless he shall

accept the allocation made to him by the code authority of his proportionate

share of any sale so negotiated, except to the extent he is obligated to sell copper

under the provisions of this code (administrative order, art. VII).

(19) Whenever, upon complaint or on its own initiative without complaint,

and after affording an opportunity to any interested party to be heard, the

code authority is of the opinion that an emergency exists within the industry

in that destructive price cutting and/or excessive production is being engaged in

to such an extent as to render ineffectual or seriously endanger the effectuation

of the purposes of this code or of the act so as to require the establishment of

minimum prices for the sale of copper and/or regulation of production, the code

authority shall certify any such conclusion to the Administrator and, upon his

approval thereof, after hearing on such notice as he may prescribe, such minimum

prices and/or regulation of production may be established and the code authority

may adopt rules and regulations satisfactory to the Administrator governing the

establishment of such minimum prices for the sale of copper and/or regulation of

production based on such factors and/or conditions as may be found necessary

to meet such emergency; provided, however, that no provision of this code or of

any rules and regulations which may be promulgated pursuant thereto shall be

interpreted so as to require any member of the industry to reduce his production

below his sales quota as originally established pursuant to the provisions of this

code. When a minimum price as herein provided for shall be established any

sale below such price will be considered destructive price outting and a violation

of this code.

(Administrative order.)

The following codes have some form of a general provision empowering the

code authority to make recommendations concerning the balancing of production

and consumption:

1. Cotton textile

5. Coat and suit

â–

fj. Lace manufacturing

9. Lumber and timber products

10. Petroleum

15. Men's clothing

18. Cast iron soil pipe

36. Glass container

67. Fertilizer

99. Asphalt shingle

118. Cotton garment

120. Paper and pulp

193. Folding paper box

230. Paper bag manufacturing

245. Corrugated and solid fiber ship-

ping container

Research and Planning Division,

Post Code Analysis Unit,

December 3, 1934.

Machine- and Plant-Hour Limitations

(401-531 codes, 132 supplements)

This report covers the machine- and plant-hour limitations found in codes

401-531, 132 supplementary codes, and the first 530 approved amendments.

This report supplements no. 45-A which covered the first 400 codes.

In six codes and one supplementary code were found some form of provision

regulating machine- or plant-hours. These provisions were found to belong to

the following groups: (1) Limitation on number of days' operation per week,

(2) limitation on hours of operation per day or week, and (3) limitation on num-

ber of shifts per day or week.

246. Paper disk milk bottle cap

247. Food dish and pulp paper plate

248. Glazed and fancy paper

249. Tag

252. Cylindrical liquid tight paper con-

tainer
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(1) In the following 3 codes and 1 supplementary code were found limitations

on the number of hours per day or week:

255. Textile processing (80 hours per week).

372. Shoe rebuilding (63 hours per week).

402. Sewing machine (60 hours per week).
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201. Supplement 9, leather and shoe findings trade (70 hours per week).

(2) In undergarment and negligee (408) operations are limited to one shift per

day.

(3) In the following 4 codes and 1 supplementary code were found limitations

on the number of days' operation per week:

372. Shoe rebuilding (6 days).

402. Sewing machine (6 days).

408. Undergarment and negligee (5 days).

457. Cap and cloth hat (5 days).

201. Supplement 9, leather and show findings trade (6 days).

(4) The following codes have provisions empowering the code authority to

make recommendations concerning the limitation of machine- or plant-hours:

54. Throwing industry.

99. Asphalt and shingle roofing.

194. Blouse and skirt.

211. Kobe and allied products.

235. Textile processing.

(For code text of parts (1), (2), and (3) above, see following pages of this report.

For Executive and administrative orders affecting machine-hours, see p. 4.)

402. Sewing machines.â€”No member of the rebuilders' division shall conduct

his business either inside or outside of such member's business establishment

for more than 60 hours per week and during any hours earlier than 8 a. m. or

later than 6 p. m. on any 6 days of the week; provided, however, that the Rebuild-

ers' Divisional Code Authority, with the approval of the Administrator, may,

upon application of any local group, waive the provisions of this subsection

insofar as the same are applicable to said local group (schedule A, art. Ill, 5).

408. Undergarment and negligee.â€”No "manufacturing employee" shall be

permitted to work in excess of 37)4 hours in any one week nor in excess of 7)4 hours

in any 24-hour period, nor more than 5 days in any 1 week, except as here-

inafter provided.

There shall be no more than one shift of emlpoyees in any 1 day. The.

Administrator, upon showing of good cause and after such notice and hearings

as he shall prescribe, may grant such exemption to this provision as he may

deem necessary to effectuate the purposes of the act (art. Ill, 1, 2).

457. Cap and cloth hat.â€”No manufacturing operations shall be performed on

any Saturday or Sunday except that the code authority, subject to prior approval

by the Administrator, may permit manufacturing operations on any Saturday

of a week in which there is a religious or legal holiday. In no event shall any

manufacturing operations be performed during more than 5 days during any 1

week (art. Ill, 2).

AMENDMENTS

54. Amendment 2, throwing industry.-â€”Recommendations that it shall be within

the power of the code administration committee to further limit the machine-

hours after a trial period of 90 days if in its judgment, and upon the operating

records received, it shall have become apparent that the resulting production

is in excess of the needs of those who supply material for processing by the

throwing industry, and further thereafter to restore or amend such machine-

hours as may from time to time become necessary. This provision for flexibility

is essential for the throwing industry because it has no command over volume,

being wholly dependent upon the demands and needs of the weaving, knitting,

and allied trades. This provision shall not apply to throwing machinery, pro-

vided that the yarn thrown thereon is for the employers' own use only in their

own plants, and operating under the Code of Fair Competition for the Cotton

Textile Industry (art. IV, 1).

235. Amendment 8, textile processing.â€”Members of each division of the industry

or part thereof may determine closing hours for plant operations for such division

or part thereof between the hours of midnight Friday and 6 a. m. Monday; and

after such determination has been approved by the members of the division

pursuant to subdivision (J) of this section and approved by the code authority,

Buch determination, upon the approval of the Administrator, shall have the same

force and effect as any other provision of this code.
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Employers shall not operate the following machines for more than 80 hours

per week: Winders, warpers, coppers or quillers, section beamcrs, and/or slashers

when used in the commission winding, warping, slashing, and/or beaming of yarns

made of silk, rayon, and/or other synthetic yarns and/or combinations thereof in

preparation for use on looms 16 inches wide or over (amendment 4, textile
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processing).

8UPPPLKMENT

201. Supplement 9, leather and shoe findings.â€”To keep their places of business

open, or engage in the trade, more than 6 days in any week or on legal or public

holidays, which, when one falls on what would otherwise be an ordinary working-

day, shall be considered as part of the 6 days, or open in excess of 70 hours in any

week; provided that nothing herein shall be construed to permit violation of any

Federal, State, or local law. These provisions shall also apply to owner-operators

(art. IV, 1).

ADDENDA

372. Shoe rebuilding.â€”No retail outlet or shop shall remain open or be operated

on Sundays or on national, State, or local holidays, or in excess of 16 hours on

any Saturday, or in excess of 12 hours on any other day, or in excess of 63 hours

per week; provided, however, that where a member of the trade is operating in a

department store as a department of such store and such department store, in

compliance with the retail code, operates a greater number of hours, then such

member of the trade may comply with the hours of the department store, and the

other members of the trade in the same local trade area may remain open the same

number of hours; and provided further, that when a day of the week other than

Sunday is recognized as the Sabbath by a member of the trade, and such member

of the trade regularly keeps his place of business closed on such days, such place

of business may remain open and be operated on Sunday, subject, however, to

State and local laws and ordinances (art. Ill, 3).

ORDERS AFFECTING MACHINE-HOUR PROVISIONS

The following are references to certain code administrative orders staying, or

otherwise affecting, machine-hour provisions.

1. Cotton textile, administrative order 80, July 26, 1934. (See various orders

affecting machine-hour provisions of this code.)

3. Wool textile, administrative order 1-A, August 11, 1933. Staying provisions

of code insofar as they apply to limitations of use of machinery in production of

woolen yarns and worsted tops.

6. Lace manufacturing, administrative order 11, August 27, 1934. Staying

provisions of article III, paragraph 1, insofar as they limit the hours of operation

of Barmen machines.

Administrative order 15, October 17, 1934. Staying until November 27, 1934,

order no. 6-11, which stayed provisions of article III, paragraph 1, in operation

of Barmen machines (machine-hours).

48. Silk textile, administrative order 3, December 23, 1933. Approving recom-

mendation of Silk Code Authority for curtailment of machine-hours, effective

December 23, 1933.

211. Robe and allied products, administrative order 13, September 27, 1934.

Ratifying action of Acting Division Administrator and granting stay of provisions

of article III, section 5, to apply to pressing departments, up to November 17,

1934.

Administrative order 18, November 26, 1934. Granting stay of provisions of

article III, sections 1 and 5, until December 15, 1934.

Research and Planning Division,

Post Code Analysis Unit,

November SO, 1934.

LIQUIDATED DAMAGES AND COST OF INVESTIGATION

(525 codes, 168 supplements)

This report covers the provisions dealing with the assessment of liquidated

damages for violations and the assessment of costs of investigation of alleged

violations.

Liquidated damage provisions of the following 15 codes are given in text in

the body of this report: (11) Iron and steel, (46) motor-vehicle retailing, (37)
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builders supply trade, (85) petroleum equipment, (92) floor and wall clay tile,

(127) reinforcing materials fabric, (234) macaroni, (480) structural steel, (202)

carpet and rug, (205) metal window, (207) alloy casting, (258) cast-iron boiler,

(354) small arms and ammunition, (141) investment bankers, and (495) steel

joist.
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Coat of individual provisions of the following 20 codes and 15 supplements are

given in text in the body of this report: (11) Iron and steel, (22) motion-picture

laboratory, (30) linoleum and felt base, (80) asbestos, (99) asphalt shingle,

(132) malleable iron, (150) asphalt and mastic tile, (172) rayon and silk dyeing,

(244) construction, (266) inland water carrier, (315) industrial safety equipment,

(321) rock and slag wool, (334) beverage-dispensing equipment, (345) collapsible

tube, (354) small arms and ammunition, (359) preformed plastic, (401) copper,

(403) bleached shellac, (407) dry color, and (480) structural steel; (84-2) hand

chain hoist, (84-3) chain manufacturing, (84-4) electric industrial truck, (84-13)

porcelain enameling, (84-18) screw machine, (84-20) machine screw nut, (84-21)

bright wire goods, (84-22) drapery and carpet hardware, (84-23) machine screw,

(84â€”24) wood screw, and (84-52) tubular split and outside prong rivet.

The actual code text of the above provisions are given in numerical order of

approval of the eodes.

Liquidated Damaqes and Cost of Investigations

11. Iron and sleel.â€”Any or all information furnished to the secretary by any

member of the code shall be subject to checking for the purpose of verification

by an examination of the books and accounts and records of such member by any

accountant or accountants, or other person or persons designated by the board of

directors, and shall be so checked for such purpose if the board of directors shall

require it. The cost of each such examination shall be treated as an expense of

administering the code; provided, however, that, if upon such examination any

such information shall be shown to have been incorrect in any material respect,

such cost shall be paid by the member of the Code which furnished such infor-

mation (art. IX, 2).

Any violation of any provision of the code by any member of the industry shall

constitute a violation of the code by such member.

Recognizing that the violation by any member of the code of any provision of

article VII or of schedule E of the code will disrupt the normal course of fair

competition in the industry and cause serious damage to other members of the

code and that it will be impossible fairly to assess the amount of such damage to

any member of the code, it is hereby agreed by and among all members of the

code that each member of the code which shall violate any such provision shall

pay to the treasurer as an individual and not as treasurer of the institute, in trust,

as and for liquidated damages the sum of $10 per ton of any products sold by such

member in violation of any such provision.

Except in cases for which liquidated carnages are fixed in the code and in cases

which shall give rise to actions in tort in favor of one or more members of the

code for damages suffered by it or them, the board of directors shall have power

from time to time to establish the amount of liquidated damages payable by

any member of the dode upon the commission by such member of any act con-

stituting an unfair practice under the code and a list of the amounts so fixed shall

from time to time be filed with the secretary. Upon the commission by any

member of the code of any act constituting an unfair practice under the code

and for which liquidated damages are not fixed in the code or which does not give

rise to an action in tort in favor of one or more members of the code for damages

suffered by it or them, such member shall become liable to pay to the treasurer as

an individual and not as treasurer of the institute, in trust, liquidated damages in

the amount at the time established by the board of directors for such unfair

practice and specified in the list then on file with the secretary as aforesaid.

All amounts so paid to or collected by the treasurer under this article X or

under section 4 of schedule E of the code shall be held and disposed of by him

as part of the funds collected under the code and each member of the code not

guilty of the unfair practice in respect of which any such amount shall have

been paid or collected shall be credited with its pro rata share of such amount on

account of any and all assessments (other than damages for violation of any pro-

vision of the code) due or to become due from such member under the code, or,

in the case of any excess, as shall be determined by the board of directors, such

pro rata share to be computed on the same basis as the last previous assessment

119782â€”35â€”PT 6 78
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made against such member on account of the expenses of administering the code

as hereinbefore in section 5 of article VI provided. All rights of any person who

shall at any time be the treasurer in respect of any amounts which shall be pay-

able to him because of the commission by any member of the code of any act

constituting an unfair practice under the code, whether payable under the pro-
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visions of this article X or under any other provision of the code, shall pass to and

become vested in his successor in office upon the appointment of such successor.

Each member of the code by becoming such member agrees with every

other member thereof that the code constitutes a valid and binding contract by

and among all members of the code, subject, however, to the provisions of sec-

tion 7 of article XI, and "that, in addition to all penalties and liabilities imposed

by statute, any violation of any provision of the code by any member thereof

shall constitute a breach of such contract and shall subject the member guilty

of such violation to liability for liquidated damages pursuant to the provisions

of the code. Each member of the code by becoming such member thereby assigns,

transfers, and delivers to the treasurer as an individual and not as treasurer of

the institute, in trust, all rights and causes of action whatsoever which shall

thereafter accrue to such member under the code for such liquidated damages

by reason of any violation of the code by any other member thereof, and thereby

designates and appoints the treasurer as such individual the true and lawful

attorney in fact of such member to demand, sue for, collect and receipt for any

and all amounts which shall be owing to such member in respect of any such right

or cause of action, and to compromise, settle, satisfy, and discharge any such right

or cause of action, all in the name of such member or in the name of the treasurer

individually, as he shall elect.

Anything in the code to the contrary notwithstanding, the board of directors

by the affirmative vote of two-thirds of the whole board may waive any liability

for liquidated damages imposed by or pursuant to any provision of the code for

any violation of any provision thereof, if in its discretion it shall decide that such

violation was innocently made and that the collection of such dmages will not to

any material extent tend to effectuate the policy of title I of the National Indus-

trial Recovery Act (art. X).

That, if such jobber or such other purchaser shall violate any such agreement,

he shall pay to the treasurer as an individual and not as treasurer of the institute,

in trust, as and for liquidated damages the sum of $10 per ton of any product

sold by such jobber or such other purchaser in violation thereof. In the case of a

product destined for delivery at a place in the Canal Zone or at a port in Alaska,

the member of the code selling such product, in determining its delivered price

therefor, shall add to its published base price for such product effective at the

time of and for the sale thereof such charges in respect of transportation as shall

shall have been previously approved by the board of directors and filed with the

secretary (schedule E, sec. 4).

22. Motion-picture laboratory.â€”If any employer laboratory declines to permit

the personnel of the recovery committee, acting under this article, to examine

its books, records, or other sources of information, the committee may suggest

the names of not less than three firms of certified public accountants of reputable

standing in the motion-picture field, and if the employer laboratory shall indicate

a choice among the three firms, the recovery committee shall employ the firm

designated by the employer laboratory in making the investigation of that

laboratory (art. Ill, 5).

80. Asbestos industry.â€”If, upon such investigation, any complaint of a violation

of the code shall be substantiated in any material respect, the member of the code

guilty of such violation shall pay the cost of the investigation; otherwise the cost

shall be borne by the complainant. The guilty member shall be subject to all

penalties provided for in the act and if a member of the code, any other penalties

provided for by said member's division of the code (art. VI, 2, c).

Complaints may be filed with a sub code authority against any member of its

division of the industry to the effect that said member has made a sale at a price

believed to be below said member's current total cost and not to meet existing

competition in the industry. Said sub code authority may in its discretion investi-

gate such complaints, and if it finds that said prices were not made to meet existing

competition in the industry, it shall designate a firm of certified public accountants

to investigate whether or not the prices complained of were below said member's

current total cost in conformity with sound accounting practice. The said ac-

countants shall report their conclusions to the sub code authority without dis-

closing confidential details, and if the sub code authority finds after receiving such

report, that such member actually sold below his current total cost and not to
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meet existing competition in the industry, then the cost of the investigation shall

be paid by said member if a member of the code, otherwise by the complainant.

The guilty member shall be subject to all penalties provided for in the act, and

if a member of the code, any other penalties provided for by said member's

division of the code (art. IX, 2).
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85. Petroleum equipment.â€”Recognizing that the violation by any member of the

code of any provision of either article VI or article VII will disrupt the normal

course of fair competition in the industry and trade and cause serious damage

to other members of the oode, and that it will be impossible fairly to assess the

amount of such damage to any member of the code, it is hereby agreed by and

among all members of the code that if it shall be determined by the oode authority,

after investigation, that any member of the code has violated any provision of

either said article VI or article VII, such member shall pay to the treasurer, for

the time being in office, of the association, as liquidated damages, in addition to all

penalties and liabilities imposed by statute, a sum equal to 20 per centum of the

invoiced price of any products in connection with which such violation occurred.

Any amounts so paid to, or collected by, the said treasurer of the association under

this article XI shall be held and disposed of by him as part of the general funds of

the association.

Anything in the code to the contrary notwithstanding, the code authority by

the affirmative vote of two-thirds of all the members thereof may waive any

liability for liquidated damages imposed by or pursuant to any provision of the

code for any violation of any provision thereof, if in its discretion it shall decide

that such violation was innocently made and that the collection of such damages

will not in any material extent tend to effectuate the policy of title I of the act

(art. XI, 3, 4).

Any member of the industry and trade may withdraw from membership in

the code after June 16, 1935, or after such published date as may be fixed by

proclamation of the President or by joint resolution of the Congress as the date

on which the emergency recognized by title I of the act has ended. Upon such

withdrawal, all obligations and liabilities of such member under the code shall

cease, except those for liquidated damages or assessments theretofore accrued

under any provision of the code (art. XII, 6).

92. Floor and wall clay-tile manufacturing.â€”(1) Any member of the code may

exceed the percentages specified pursuant to section C of this article on condition

that he shall pay to the treasurer of the code authority, as trustee of the tile

industry fund, as liquidated damages 20 percent of the total sales value of the

second-grade tiles sold by him in excess of the percentages established pursuant

to the aforesaid section C of this article.

(2) The liquidated damages referred to in the foregoing subsection shall be

based upon the average percentage of seconds sold by any member of the code in

excess of the percentages established pursuant to section C of this article sold for

the current calendar year or part thereof after the effective date of this code.

(3) No member of the code shall be required to pay liquidated damages due for

any current month if sufficient credit has accrued to his account for sales under the

allowed percentage during any previous months.

(4) Any member of the code who in earlier months of any current year shall

have paid liquidated damages which subsequently are offset by a credit due him

for the percentage of second-grade tiles subsequently sold below the percentage

established pursuant to section C of this article, shall have refunded to him on

June 30 and December 31 of each year, or as soon thereafter as possible, such

excess liquidated damages as he shall have paid.

(5) All sums due as liquidated damages in accordance with the provisions of

this section D of this article shall be paid into a separate fund to be known as

"the tile industry fund." The treasurer of the code authority as an individual

shall be the trustee of the tile industry fund, and as such shall place payments for

liquidated damages received to the credit of such fund and make disbursements

therefrom in accordance with the provisions of this Article. This fund shall be

maintained as a separate fund from any general fund which the code authority

may establish or maintain. Disbursements from said fund may be made from

time to time in such manner and for such purposes as the majority of the members

of the code shall determine; provided, however, that at all times a sufficient fund

shall be maintained in the said tile industry fund to refund any liquidated damages

which may have been paid into the aforesaid fund and which subsequently may

become due for refund to members of the code, in accordance with the provisions

of subsection (4) of this section D (art. X, D).
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99. Asphalt shingle and roofing manufacturing.â€”The code authority shall

designate an agent or agents, not members of the industry, to investigate com-

plaints of violations of the code. The members of the code shall facilitate such

investigations by producing all pertinent data including correspondence books

and accounts relating to alleged violations for examination by such authorized
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agent and by furnishing relevant information. All such pertinent information

shall be kept confidential by the agent or agents, except that, in the event of any

such violation being substantiated, the code authority shall be informed and may

present evidence thereof to the Administrator, or to such department, agency, or

judicial branch of the Government, as he may designate. If, upon such investi-

gation, any complaint of a violation of the eode shall be substantiated in any

material respect, the member of the code guilty of such violation shall pay the

cost of the investigation, otherwise the cost shall be borne by the complainant

member of the code. (VI, 2, d.)

127. Reinforcing materials fabricating.â€”Recognizing that the violation by any

member of the industry of any provision of the code will disrupt the normal

course of fair competition in the industry and cause serious damage to other

members of the code and that it may be difficult fairly to assess the amount of

such damage to any member of the industry or the public, it is hereby agreed by

and among all members of the code that each member of the code who shall

violate any such provision shall unless otherwise specified by the board of directors

pay to the institute as and for liquidated damages the sum of $10 per ton of any

reinforcing material or 20 percent of the entire sales price of any contract for sale

of reinforcing materials, whichever is the larger, sold or contracted for sale by

such member in violation of any such provision.

Upon the complaint of any member of the code that any act of any member

of the code constitutes an unfair practice under the code, the board of directors

may provide for the investigation, hearing and decision of such complaint through

such committee, impartial tribunal or otherwise as it may from time to time deter-

mine and except as otherwise in this article provided the board of directors or

such committee or other tribunal may assess such liquidated damages or other

Â§enalty or take such other action to refer the complaint to the American Iron and

teel Institute or any committee or tribunal established by such institute as it

may deem necessary or desirable in order to effectuate the policy of title I of the

National Industrial Recovery Act or the provisions of this code. (See p. â€”â–

for sees. 3 and 4.)

Anything in the code to the contrary notwithstanding, the board of directors

by the affirmative vote of two-thirds of the whole board may waive any liability

for liquidated damages imposed by or pursuant to any provision of the code for

any violation of any provision thereof, if in its discretion it shall decide that such

violation was innocently made and that the collection of such damages will not

to any material extent tend to effectuate the policy of title I of the National

Industrial Recovery Act (art. XIV, 1, 2, 5).

132. Malleable iron.â€”Any or all information furnished to the Secretary of the

society by any member of the industry shall be subject to checking for the pur-

pose of verification by an examination of the pertinent books and accounts and

records of such member by any disinterested person or persons mutually agreed

upon by the board of directors and the member of the industry whose books and

accounts and records are to be examined or by a person or persons nominated

by the board of directors and approved by the administrator. The cost of such

examination shall be treated as an expense of administering the code: Provided,

however, That if upon such examination any such information shall be shown to

have been incorrect in any material respects, such costs shall be paid by the

member of the industry which furnished such information (art. VII, 2).

150. Asphalt and mastic tile.â€”If, upon investigation, any complaint by a

member of the code of a violation of the code shall be determined by the code

authority to be substantiated in any material respect, the member of the code

guilty of 6uch violation shall pay the cost thereof; otherwise the cost thereof

shall be borne by the complainant (art. VI, 2, c).

172. Rayon and silk dyeing and printing.â€”If, in the case of complaint and/or

dispute on any matter affecting the administration of the code, including a

dispute as to the accuracy of any information furnished pursuant to the pro-

visions of this code, a concern shall fail or refuse to cooperate with code authority,

the administrator, on the request of the code authority, may appoint a certified

public accountant who shall have the power to view the relevant books of ac-

counts, records, and files of any concern. No such information shall be revealed

to anyone but the members of the staff of the administration and/or the admin-
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istrator. If such investigation defined as aforesaid shall result in a determina-

tion that a signatory of the code was not complying with the provisions of this

code, the cost of such investigation shall be borne and paid for by such member

of the industry (art. IX).

202. Carpet and rug manufacturing.â€”The dollar billed sales of drops by any
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member of the industry shall not exceed 10 percent of his dollar billed sales

of his regular merchandise at his regular published prices, for any calendar year,

beginning January 1, 1934. In the case of any excess above the foregoing, then

a subscriber shall pay to the code authority, as and for liquidated damages, the

sum of 20 percent of the amount of such excess, such sum to be devoted to

meeting the expenses of the administration of this code (art. VII, 17).

205. Metal window.â€”Recognizing that the violation by any member of the

code, of any of the rules of fair competition expressed in rules 1, 2, 3, 4, 5, 6, 7,

8, 9, and 10 of article VII, in sections 8 and 9 of article VIII, and in section 1 of

article IX of the code will disrupt the normal course of fair competition in the

industry and undermine the fair wages and reasonable working hours herein

undertaken, besides inflicting serious damages on other members, and that it

will be impossible fairly to assess the amount of such damage to any individual

member of the code, it is hereby agreed by and among all members of the code

that each member of the code who shall violate any of the above enumerated

rules of fair competition shall pay to the commissioner, in trust, as and for

liquidated damages, a sum equal to not more than 20 percent of the gross amount

of any contract or order for industry products taken in violation of any such rule

or rules. Such funds shall be applied to the administration of the code. The

code authority by the affirmative vote of two-thirds, may waive any liability for

such liquidation damages as may be imposed by or pursuant to this provision of

the code, if, in its discretion, it so decides that such violation was innocently

made and that the collection of such damage is not necessary in order to effectuate

the policy of title I of the National Industrial Recovery Act (art. XI, 2).

237. Alloy castings.â€”-Recognizing that violation of any provision of this code

will disrupt the normal course of fair competition in the industry and cause

serious damage and that it will be impossible fairly to assess the amount of such

damage, each member of the association who shall violate any such provision

shall pay to the association, in trust as and for liquidated damages, a sum equal

to 25 percent of the invoice value of any alloy castings sold in violation of any

such provision, such funds to be applied to the administration of this code. The

code authority by the affirmative vote of two-thirds may waive any liability for

such liquidated damages as may be imposed by or pursuant to this provision of

this code, if in its discretion it so decides that such violation was innocently made

and that the collection of such damages is not necessary in order to effectuate

the policy of title I of the National Industrial Recovery Act (art. V, 8).

244. Construction.â€”In order to collect the information for the administrator

herein called for, it may require, either directly or through any divisional code

authority, the registration, in such manner as it may deem appropriate, of all

construction work or services of or in excess of $2,000 in value, and in order to

defray the expenses of such registration and of the administration of this code

may apportion such expenses on the basis of the value of the work or services so

registered, but in no case shall the charge be less than $2. The proceeds derived

therefrom shall be apportioned upon an equitable basis between the construction

code authority and such divisional code authorities as shall cooperate in procuring

the registration of such work or services (art. IV, 2, d).

258. Cast-iron boiler and cast-iron radiator.â€”In the event of violation of this

code by a member who has specifically assented in writing to the provisions of

this paragraph (i), the code authority, subject to disapproval by the adminis-

trator, after having afforded a fair hearing to the member of the industry com-

plained of, may assess as liquidated damages, where the violation involves a

product a sum equivalent to 20 percent of his current trade price of the product

involved. When such violation does not involve a product there may be assessed

as liquidated damages a sum not exceeding $500, to be paid by such member of

the industry. The code authority shall immediately report any such assessment

to the administrator, and such assessment shall become payable only after such

report has been made. Such sums mentioned shall be payable without recourse

to the institute within 30 days after the assessment by the code authority and

shall become part of the common funds of the institute (art. VI, 6, i).

266. Inland water-carrier trade, etc.â€”The code authority or the administrator

may verify the information furnished by any member of the trade through an

examination of the pertinent records of such member by a disinterested certified
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public accountant designated by the code authority or by the administrator.

The cost of such verification shall be considered an expense of administering the

code. The administrator may also verify information furnished by a member of

the trade through his own agents (art. IX, 5).

315. Industrial safety equipment.-â€”When a member, participating in, subscrib-
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ing to the code and sharing in the benefits of the activities of the code authority

and who pays his proportionate share of the expenses of the code administration,

makes a complaint of violation of any of the code, such complaint shall be made

in writing to the code authority and accompanied by a check for $25, to apply

against any expense of investigation incurred by the code authority or the agency

that it may appoint to make such investigation.

In the event that the complaint is sustained by the code authority, the offend-

ing party, if he be a member in the same standing as the complaining member,

will be required to defray the expense of the investigation, and the code authority

may take such action against the violator as it deems desirable and report such

action to the administrator in which event the deposit made by the complainant

will be returned. (Art. VII, 10.) In the event that the complaint is not sus-

tained, the complainant will be required to pay any additional cost.

321. Rock and slag wool manufacturing.â€”The code authority shall designate

an agent or agents, not members of the industry, to investigate complaints of

violations of the code. The members of the code shall facilitate such investiga-

tions by producing all pertinent data, including correspondence, books, and

accounts relating to alleged violations for examination by such authorized agent

and by furnishing relevant information. All such pertinent information shall be

kept confidential by the agent or agents except that, in the event of any such

violation being substantiated, the code authority shall be informed and may

present evidence thereof to the administrator or to such department, agency, or

judicial branch of the Government, as he may designate. If, upon such investi-

gation, any complaint of a violation of the code shall be substantiated in any

material respect, the member of the code guilty of such violation shall pay the

cost of the investigation, otherwise the cost shall be borne by the complainant

member of the code (art. VI, 2, e).

334. Beverage dispensing equipment.â€”To require than any information sub-

mitted to the code authority by a member of the industry shall be subject to

verification, by an examination of the pertinent books and accounts and reports

of such member by any person (not connected with the industry) designated by

the code authority, and shall be so verified if the code authority shall require it.

The cost of each such examination shall be treated as an expense of administering

the code: Provided, however, That if upon examination any such information shall

be shown to have been incorrect in any material respect, such cost shall be paid,

by the member which furnished such information (art. VI, 12).

345. Collapsible tube.â€”The code authority may on the complaint of any affected

party, investigate whether any given product or products has or have been sold

below cost and report the results of such investigation to the proper authority

or authorities for appropriate action. The code authority subject to appeal to

the administrator may, as between parties who have expressly assented to this

provision, assess the costs of such investigation against the complainant or the

defendant, or both (art. I, 3).

354. Small arms and ammunition manufacturing.â€”If formal complaint has

been made to the secretary that any provisions of this code has been violated by

any such member, the code authority shall cause the facts to be investigated, and

to that end may cause such reasonable examination or audit as may be necessary,

by a competent or disinterested person or persons mutually agreed upon by the

code authority and such member against whom the complaint has been made,

or by such person or persons nominated by the code authority and approved by

the Administrator, provided, if it should appear that any reports or data called

for by this code were willfully made inaccurate or not filed by any such member

when and as herein required, or that any such member had indulged in any trade

practice in violation of this code, the expenses of such verifying work shall be paid

by the party so in default.

Since any violation of the provisions of this code will cause injury to members

of the Industry and the amount of such injury would not be readily ascertainable,

it is therefore agreed by and between all such members of the industry who have

so expressly, in writing or otherwise, assented to the provisions of this article IX

that each of such members who violates any provision of this code shall pay to the

secretary, or such person as the code authority may designate, as and for liqui-

dated damages, such sum as the code authority, or the Administrator, may deter-

INVESTIGATION OP NATIONAL RECOVERY ADMINISTRATION 2975

mine, not exceeding, however, $500 for each violation, in addition to any other

sums required to be paid by the provisions of this code. Any and all moneys

which may be paid to the secretary as and for such liquidated damages shall be

used for the expense of administering the code, or otherwise, as may be determined

by the code authority (art. IX).
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359. Preformed plastic products.â€”The members of the industry shall facilitate

all such investigation by opening their correspondence, books, and accounts

relating to alleged violation for examination by such authorized agent and by

furnishing relevant information. If, upon investigation, any complaint of a viola-

tion of the code shall be substantiated in any material respect, the member of the

industry guilty of such violation shall pay the cost of the investigation; otherwise

the cost of the investigation shall be borne by the complainant member of the

industry (art. VI, 2).

401. Copper.â€”To make investigation of any reported or alleged violation of the

code. When formal complaint is made to the code authority by any member

of the industry or the code authority shall learn of any alleged violation, the code

authority shall designate an impartial agency other than the association to make

such investigation as is necessary to determine the facts of the alleged violation,

and to that end such agency shall be authorized to conduct such examination or

audit into the pertinent data and records as may be necessary. Such agency shall

report to the code authority its findings as to whether or not the alleged violation

of the code was actually committed. If such agency shall report that the viola-

tion did not occur, the facts ascertained in the investigation shall be confidential

to the investigating agency and shall not be disclosed by it. If such agency shall

report that the violation did occur and if a satisfactory adjustment thereof can-

not be reached by the code authority, the findings of the investigating agency,

together with its data and records in the case, shall be reported to the Adminis-

trator. The expense of the investigation, examination, or audit shall, when made

on the complaint of any member, be borne by such member if the complaint was

not justified. In the event that the complaint was justified, such expense

shall be borne by the member or members against whom the complaint was made,

(art. VI, 5d).

The last two sentences of section 5 (d), article VI, which impose the costs of

investigation, examination, or audit on a member of the industry complained

against if the complaint is justified and on a complainant member of the industry

if the complaint is not justified, shall be effective only as to those members of the

industry who shall have assented to the code. (Order of approval.)

403. Bleached shellac manufacturing.â€”Any and all information furnished to the

executive secretary or other designated agent by any member of the industry shall

be subject to checking for the purpose of verification, if a violation of the code be

suspected, by an examination of the books and accounts and records of such

member by any accountant or accountants or other impartial person or persons

similarly qualified and designated by the code authority and shall be so checked

for such purpose if the code authority shall require it, but if such member of the

industry objects to an examination being made by any such designated agent, he

shall have the option to request that such investigation be made by the Federal

Trade Commission or other governmental agency approved by the Administrator,

provided, however, that this provision shall not deprive any individual of his

constitutional rights under the 5th and 14th amendments of the Constitution of

the United States. The cost of each such examination shall be treated as an

expense of administering the code; provided, however, that if upon such examina-

tion any such information shall be shown to have been incorrect or misleading in

any material respect, such cost shall be paid by the member of the industry which

furnished such incorrect or misleading information. Any member of the industry

shall have the right to appeal to the Administrator as to the reasonable propriety

of an examination of the character above referred to (art. VI, 8).

407. Dry color.â€”The code authority shall carefully investigate all complaints

it may receive of any violation of the provisions of this code. If a complaint is

sustained, the cost of the investigation thereof shall be borne by the member of

the industry against whom such complaint is sustained, such cost to be determined

by the code authority and to be paid to it (art. VI, 4, d).

480. structural steel and iron fabricating.â€”Each member of the code which shall

violate any provision of section 5 of this article IV shall pay to the treasurer as

an individual and not as treasurer of the institute, in trust, a sum equal to $3

per ton of each ton of any product or products which shall have been fabricated

in the plant of such member in which the violation shall have occurred during the

continuance of such violation or in the erection work on which such violation shall
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have occurred and which shall have been erected during the continuance of such

violation, as the case may be (art. IV, 6).

If any member of the industry shall file with the secretary a written complaint

claiming that the price at which any other member of the industry shall have

contracted or offered to sell any product and/or to do any erection work is in
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violation of section 1 of this article VII, the code authority may in its discretion

investigate such complaint, if it shall determine that the matters complained of

therein may result or may have resulted in unfair competition in the industry and

may tend or may have tended to defeat the policy of title I of the National

Industrial Recovery Act. In determining whether to investigate such complaint

the code authority shall consider (a) whether, on the basis of the reports filed

with the secretary under the code, the member of the industry against which such

complaint shall have been filed has, since the effective date of the code, contracted

for more than its fair share of the business of fabricating products used in, and/or

doing erection work in, the United States, as compared with otner members of

the industry; and (b) whether the bid or agreed price of such member in respect

of which such complaint shall have been filed, as compared with the other low

bids for the same work, was such as to warrant further investigation.

Before beginning any investigation, however,on such complaint the code author-

ity may in its discretion require the member of the industry filing such complaint

to deposit with the treasurer security satisfactory to the code authority for the

payment of the costs and expenses of such investigation. For the purpose of such

investigation the code authority shall have power to require the member of the

industry against which such complaint shall have been filed to furnish such infor-

mation concerning the estimated cost to such member of such product and/or of

such erection work as the code authority shall deem necessary or proper for such

purpose. Upon such investigation the oode authority shall give such member an

opportunity to be heard and to present evidence with a view of justifying such

price and the code authority shall also give to any other member of the industry

which shall have filed a complaint in respect of such price or which shall be inter-

ested therein an opportunity to be heard and to present evidence material to such

complaint. If the code authority after such investigation shall determine that

such price was less than the reasonable estimated cost to the member of the indus-

try against which such complaint was filed of such product and/or such erection work

and, therefore, that the making of such price constituted a violation of the provi-

sions of the code, the code authority shall certify the facts in respect thereof to the

'Vdministrator; and (2) if such member of the industry shall also be a member of the

Dode, the code authority shall have power to require such member to pay to the

treasurer as an individual and not as treasurer of the institute, in trust, as and for

liquidated damages for such violation, such sum as the code authority shall fix,

but in any case not exceeding twice the difference between such price and such

reasonable estimated cost as determined by the code authority, together with the

costs and expenses of such investigation. If after such investigation the code

authority shall determine that such member of the industry was not guilty of a

violation of the code, the costs and expenses of such investigation shall be paid by

the member of the industry which shall have made such complaint. The deter-

mination of the code authority upon such complaint shall be filed with the Secre-

tary and he shall give written notioe thereof to all members of the industry affected

thereby. Such notice having been given, such member or members shall forthwith

pay to the Treasurer as an individual as aforesaid the sum or sums, if any, required

to be so paid by such member or members pursuant to such determination. Sub-

ject as hereinafter in section 6 of article XI provided, the determination of the

code authority upon any complaint filed under this section 3 shall be final and

conclusive upon all members of the code (art. VII).

Any violation of any provision of the code by any member thereof shall consti-

tute a violation of the code by such member.

Except in cases for which liquidated damages are provided in the code and in

cases which shall give rise to actions in tort in favor of one or more members of

the code for damages suffered by it or them, the members of the code upon the

recommendation of the code authority shall have power from time to time, by

vote of members of the code having the right to cast at least two-thirds of the

votes that might be cast at a meeting of the members of the code, if all the mem-

bers of the code were present thereat, to establish the amount of liquidated

damages payable by any member of the code upon the commission by such

member of any act constituting an unfair practice under the code and a list of the

amounts so established shall from time to time be filed with the secretary. Upon

the commission by any member of the code of any act constituting an unfair

practice under the code and for which liquidated damages are not provided in the
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code or which does not give rise to an action in tort in favor of one or more mem-

bers of the code for damages suffered by it or them, such inemi>er shall become

liable to pay to the treasurer as an individual and not as treasurer of the institute,

in trust, liquidated damages in the amount at the time so established by members

of the code for such unfair practice and specified in the list then on file with the
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secretary as aforesaid.

All amounts paid to or collected by the treasurer for liquidated damages under

this article X or under any provision of article IV or of article VII of the code shall

be held and disposed of by him as part of the funds collected under the code and

each member of the code not guilty of the unfair practice in respect of which

any such amount shall have beeu paid or collected shall be credited with its pro

rata share of such amount on account of any and all assessments (other than

damages for violation of any provision of the code) due or to become due from

such member under the code, or in the case of any excess, as shall be determined

by the code authority, such pro rata share to be computed on the same basis as

the last previous assessment made against such member on account of the expenses

of administering the code as hereinbefore in section 7 of article VI provided.

All rights of any person who shall at any time be the treasurer in respect of any

amounts which shall be payable to him because of the commission by any member

of the eode of any act constituting an unfair practice under the code, whether

payable under the provisions of this article X or under any other provision of the

code, shall pass to and become vested in his successor in office upon the appoint-

ment of such successor.

Each member of the code by becoming such member agrees with every other

member thereof that the code constitutes a valid and binding contract by and

among all members of the code and that, in addition to all penalties and liabilities

imposed by statute, any violation of any provision of the code by any member

thereof shall constitute a breach of such contract and shall subject the member

guilty of such violation to liability for liquidated damages pursuant to the pro-

visions of the code. Each member of the code by becoming such member thereby

assigns, transfers, and delivers to the treasurer as an individual and not as treasurer

of the institute, in trust, all rights and causes of action whatsoever which shall

thereafter accrue to such member under the code for such liquidated damages by

reason of any violation of the code by any other member >hereof, and thereby

designates and appoints the treasurer as such individual the true and lawful

attorney in fact of such member to demand, sue for, collect, and receipt for any

and all amounts which shall be owing to such member in respect of any such right

or cause of action, and to compromise, settle, satisfy, and discharge any such

right or cause of action, all in the name of such member or in the name of the

treasurer individually, as he shall elect.

Anything in the code to the contrary notwithstanding, the code authority by

the affirmative vote of two-thirds of the whole code authority may waive all or

any part of any liability for liquidated damages imposed by or pursuant to any

provision of the code for any violation of any provision thereof, if in its discretion

it shall decide that such violation was innocently made and/or that the collection

of such damages will not to any material extend tend to effectuate the policy of

title I of the National Industrial Recovery Act (art. X).

495. Steel joist.â€”Any violation of any provisions of the code by any member of

the industry shall constitute a violation of the code by such member and shall

subject such member to the full statutory penalties by the applicable statutes

made and provided: provided, however, that the following additional damages

shall be assessable against, and the following paragraphs of this section 10 shall

apply only to such members of the industry as shall have signed and delivered to

the secretary a letter substantially in accordance with the form contained in

schedule B attached hereto and provided further that no member of the industry

failing to sign such letter of assent shall be denied any of his full rights, privileges

and benefits under this code as long as the same by the terms hereof shall continue

in effect.

(a) Recognizing that the violation by any member of the industry of any pro-

vision of the code will disrupt the normal course of fair competition in the industry

and cause serious damage to members of the code and that it may be difficult

fairly to assess the amount of such damage to any member of the code or the

public, it is hereby agreed by and among all members of the code that each

member of the code who shall violate any such provision shall, unless otherwise

specified by the code authority, pay to the code authority, in trust, as and for

liquidated damages the sum of $10 per ton of any steel joist materials, or 20 per-

cent of the entire sales price of any contract for sale of steel joist materials,
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whichever is the larger, sold or contracted for sale by such member in violation

of any such provision.

(6) Upon the complaint of any member of the code that any act of any mem-

ber of the code constitutes an unfair practice under the code, the code authority

may provide for the investigation, hearing, and decision of such complaint through

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:45 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

such committee, impartial tribunal, or otherwise as it may from time to time

determine, and except as otherwise in this article provided, the code authority or

such committee or other tribunal may assess such liquidated damages or other

penalty or take such other action to refer the complaint to the Administrator or

such other governmental authority as it may deem necessary or desirable in order

to effectuate the policy of the act or the provisions of this code.

(c) All amounts so paid or collected under this article shall be used by the

code authority for the more effective administration and application of the code

and may be applied pro rata in the reduction of the assessments of all members of

the code hereinbefore provided for.

(<i) Anything in the code to the contrary notwithstanding, the code authority

by the affirmative vote of two-thirds of the whole code authority may waive any

liability for or reduce the amount of any liquidated damages imposed by or

pursuant to any provision of the code for any violation of any provisions thereof,

if in its discretion it shall decide that such violation was innocently made or that

there were extenuating circumstances and that the collection of such damages

will not to any material extent tend to effectuate the policy of the act (art.

V, 10).

30. Linoleum and felt base manufacturing.â€”All reports required by the code

to be filed with the association Shall be subject to verification by a competent

and disinterested person, at such time or times, and by such person or persons

as may be determined by the association, subject to the approval of the adminis-

trator; provided, that if it should appear that any reports were not filed when

and as required by the code, or were inaccurate, the expense of such verifying

work, subject to the approval of the administrator, shall be paid by the member

of the association so in default (art. VI).

127. Reenforcing materials fabricating.â€”-All amounts so paid to or collected

under this article shall be used by the institute for the more effective adminis-

tration and application of the code and may be applied in the reduction of the

assessments pro rata, of all members of the code hereinbefore provided for.

Each member of the industry who makes application to become a member of

the code shall agree with every other member that the code constitutes a valid

and binding contract by and among all members of the code and that, in addition

to all penalties and liabilities imposed by statute, any violation of any provision

of the code by any such member thereof shall constitute a breach of such contract

and shall subject the member guilty of such violation to liability for liquidated

damages pursuant to the provisions of the code (art. XIV, 3-4).

AMENDMENTS

(The following is taken from release no. 8405 of Oct. 22, 1934, the actual code

text not being available at this date:)

46. Motor vehicle retailing trade.â€”The National Industrial Recovery Board has

approved a code amendment authorizing members of the motor vehicle retailing

trade to enter into an agreement for payment of penalties for code violations.

The agreement binds only members who assent to it specifically. It is

intended to afford a simplified way of dealing with code violations, and to

encourage compliance through self-regulation within the trade.

The agreement provides for restitution to employees, of wages lost to them

through an employer's violation of the code's wage and hour regulations. Penal-

ties for violations of the code's trade practice rides are to be paid to the treasurer

of the code authority, to help meet expenses of administration aiid for redistri-

bution in part to members joining the agreement.

An impartial agency to be appointed bv the code authority will pass upon vio-

lations of the fair trade practice rules. The National Recovery Administration

Compliance Division will pass upon violations of the wage and hour provisions.

Members assenting to the agreement would pay "liquidated damages" for

violations on the following basis:

For violation of a wage provision, the difference between the wage actually

paid and the wage which should have been paid, the amount to be restored to

the employees concerned; â–
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â–

For violation of an hours provision, an amount equal to the code wages for

the length of the irregular overtime, the payment to go to the employee con-

cerned;

For violation of any other labor provision, $100.
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For violations involving sales, either 25 percent of the selling price of the

article sold, irregularly or 25 percent of the price at which it should have been

sold, whichever is higher;

For violations involving neither labor provisions nor sales, $100.

The code authority's treasurer is to collect and disburse the penalties in ac-

cordance with the trade agreement. Penalties for trade practice violations are

to defray administration expenses within the "code States" or territorial trade

divisions where the violations occurred. All payments for wage and hour vio-

lation are to be returned to employees affected. Any surplus of the trade

ractice penalties is to be redistributed to assenting members within the "code

tate" where the violation occurred.

141. Amendment 2. Investment bonkers.â€”(a) The Investment Bankers Code

committee, in the administration and enforcement of this article, may prescribe

penalties not in excess of $500 for each violation, against any registered invest-

ment banker for any violation of the rules or for any neglect or refusal to comply

with orders, directions, or decisions of the Investment Bankers Code committee

for the enforcement of the rules, including interpretative rulings made by said

committee and approved by the Administrator, or suspend the registration of

such investment banker for a definite period, or cancel the registration of such

investment banker, as such committee may, in its discretion, deem to be just.

(6) The Investment Bankers Code committee may cancel the registration of

any investment banker for any cause for which registration could be refused as

provided in section 2 of this article.

(c) The Investment Bankers Code committee may impose a fine not in excess

of $600 for each violation against any registered investment banker, or may

suspend the registration of any such investment banker for a definite period, or

may cancel the registration of any such investment banker, if, in the opinion of

said committee, such investment banker has been guilty of repeated violations

of the principles contained in article III hereof. Within the meaning of this

paragraph, it shall be deemed to be a repeated violation of such principles by a

registered investment banker if such investment banker, having been notified

by the Investment Bankers Code committee that he is violating or has violated a

principle, continues thereafter to violate such principle.

(d) In all proceedings under this section the Investment Bankers Code com-

mittee shall grant any accused investment banker the opportunity to have a

hearing, at which hearing such investment banker shall be entitled to be heard in

person and by counsel, and to submit any matter which he may desire to present

and a full record shall be kept of the proceedings.

(e) In any case where the Investment Bankers Code committee shall impose

any fine against any registered investment banker or shall suspend or cancel the

registration of any registered investment banker, the registered investment banker

against whom such fine is imposed or whose registration shall be suspended or

canceled shall have the right to appeal to the Administrator for a review of the

facts upon which the action of the Investment Bankers Code committee was based

in the matter of the imposition of such fine or the suspension or cancelation of

such registration, and the Administrator shall have the right, in his discretion,

to stay the effect of the action of the said committee until the further order or the

final action on the matter by the Administrator, to review the facts as found by

the Investment Bankers Code committee, and to take further evidence, if he

deems necessary, and the Adninistrator may modity, affirm, or set aside the action

of the Investment Bankers Code committee in respect of such fine, suspension, or

cancelation of registration. (Art. X, 8.)

234. Amendment 2. Macaroni.â€”Each member violating any provisions of this

code shall pay to the treasurer of the code authority, as an individual and not as

treasurer, in trust, as for liquidated damages upon determination of violation by

the Administiator, or an impartial agency or person nominated by the code

authority or designated by the assenters to this agreement and approved by the

Administrator, amounts as set forth below:

(a) For the violation of any wage provision, an amount equal to the difference

between the wages which have been paid and the wages which would have been

paid if the member had complied with the applicable provisions of the code;

(6) For the violation of any hour provision, an amount equal to the wages

payable for the overtime at the regular rate payable under the terms of the code,

to the employee or employees who worked overtime;
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(c) For the violation of any labor provision of the code other than an hour or

wage provision, $100;

(d) For the violation of any provision of the code (other than a labor provision)

involving a transaction incidental to or connected with a sale of any product of the

industry, an amount equal to 20 percent of the actual selling price of the product
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sold in violation of any such provision, or of the price at which the product should

have been sold under the code, if determinable, or 2 cents per pound, whichever

is the highest;

(e) For the violation of any provision of the code (other than a labor provision)

not involving a transaction incidental to or connected with a sale of anv product

of the industry, $100;

(/) For the nonpayment of assessments for maintaining the code authority

and its activities an amount equal to 1 percent of the assessment for each 30 days

such assessment is past due.

The amount to be assessed as liquidated damages under section 1, paragraphs

(a), (6), and (<i), shall be determined by the Administrator, or an impartial agency

or person nominated by the code authority or designated by the assenters to this

agreement and approved by the Administrator.

All amounts so paid to or collected by the treasurer of the code authority, under

the provisions of this article shall be applied by him as follows: First, if the viola-

tion shall have been of a labor provision of the code, equitable distribution of all

damages paid therefor shall be made among all employees directly affected by

such violations; second, if the violation shall have been of a code provision, other

than a labor provision, the damages arising thereform shall be utilized to defray

proper expenses of the administration of this article and the balance, if any,

remaining in the hands of the treasurer shall be distributed equally semiannually

among members of the industry who assented hereto and who have not been

determined to have been guilty of a violation of a code provision during the pre-

ceding semiannual period.

Assent to this article by any member shall be evidenced by a signed statement

signifying assent, filed with the code authority. Failure to assent to this article

shall not deprive any member of any right or privilege under the code. By so

assenting, each member agrees with every other member and the treasurer,

individually.

(1) That violation of a code provision shall breach this agreement and shall

render the violator liable for the payment of liquidated damages as herein pro-

vided,

(2) all rights and causes of action arising hereunder, are assigned to the

treasurer, individually and in trust, and

(3) That the treasurer, as such assignee and as attorney-in-fact for each

assenting member, may take all proper legal action concering damages found

due hereunder.

The code authority may waive liability for payment of liquidated damages for

any violation it finds has been innocently made and resulting in no material

injury (art. VII, 1-5.)

37. Amendment 2. Builders supplies trade.â€”Recognizing that the violation by

a member of any provision of this code will disrupt the normal course of fair

competition in the trade and cause serious damage to others, and that it will be

impossible accurately to determine the amont of such damage, it is hereby pro-

vided that those members who may desire to do so may enter into an agreement

among themselves embodying the following provisions:

1. Each member violating any provision of this code shall pay to the treasurer

of the code authority, as an individual and not as treasurer in trust, as and for

liquidated damages, upon determination of violation by the borad, or any im-

partial agency or person nominated by the code authority or designated by

the assenters to this agreement and approved by the board, amounts as set forth

below:

(a) For the violation of any wage provision, an amount equal to the difference

between the wages which have been paid and the wages which would have been

paid if the member had complied with the applicable provisions of the code;

(6) For the violation of any hour provision, an amount equal to the wages pay-

able for the overtime at the regular rate payable under the terms of the code, to

the employee who worked overtime;

(c) For the violation of any labor provision of the code other than an hour or

wage provision, $100.

(d) For the violation of any provision of the code (other than a labor provision)

involving a transaction incidental to or connected with a sale of any product of
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the trade, an amount equal to 30 percent of the actual selling price of the produet

sold in violation of any such provision, or of the price at which the product should

have been sold under the code, if determinable, whichever is the higher;

(e) For the violation of any provision of the code (other than a labor provision)

not involving a transaction incidental to or connected with a sale of any product

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:45 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

of the trade, $100.

2. AH amounts so paid to or collected by the treasurer of the code authority,

under the provisions of this article, shall be applied by him as follows: First, if the

violation shall have been of a labor provision of the code, equitable distribution of

all damages paid therefor shall be made among all employees directly affected by

such violation; second, if the violation shall have been of a code provision other

than a labor provision, the damages arising therefrom shall be utilized to defray

proper expenses of code administration, and the balance, if any, remaining in the

hands of the treasurer shall be distributed semiannually among members of the

trade who have assented hereto and who have not been determined to have been

guilty of a violation of a code provision during the preceding semiannual period,

on the basis of the most recent assessment made against members of the trade for

the expense of code administration.

3. Assent to this article by any member shall be evidenced by a signed state-

ment signifying assent, filed with the code authority. Failure to assent to this

article shall not deprive any member of any other right or privilege under the

code. By so assenting, -each member agrees with every other member and the

treasurer, individually, (1) that violation of a code prov sion shall breach this

agreement and shall render the violator liable for the payment of liquidated

damages as herein provided, (2) all rights and causes of action arising hereunder

are assigned to the treasurer, individually and in trust, and (3) that the treasurer,

as such assignee and as attorney in fact "for each assenting member, may take all

proper legal action concerning damages found due hereunder.

4. The code authority may waive liability for payment of liquidated damages

for any violation it finds to have been innocently made and resulting in no material

injury.

5. The treasurer of the code authority, as an individual, and not as treasurer,

by accepting office, accepts the trust established by this contract and agrees to

perform the duties of trustee hereunder until his successor in office may have been

appointed.

6. Nothing contained herein shall be construed or applied to (a) deprive any

person of any right or right of action arising out of this code, or (b) relieve any

member of the trade from any contractual or legal obligations arising out of this

code or of the act or otherwise; nor shall violation of this agreement by an assent-

ing member be deemed a violation of the code, so as to subject the violator to any

consequence arising under section 3 (b), section 3 (c), or section 3 (f) of the Na-

tional Industrial Recovery Act, nor to anv criminal prosecution of anv kind

(art. VIII).

SUPPLEMENTS

84. Supplement 2, hand chain hoist manufacturing.â€”Any or all information

furnished to the president of the institute by any member of the industry shall

be subject to checking for purpose of verifying by an examination of the pertinent

books and accounts and records of such member by any disinterested person or

persons, mutually agreed upon by the supplementary code authority and the

member of the industry whose books and accounts and records are to be examined,

or by a person or persons nominated by the supplementary code authority and

approved by the Administrator. The cost of such examination shall be treated

as an expense of administering the code: Provided, however, That if upon such

examination any such information shall be shown to have been incorrect in any

material respect, such costs shall be paid by the member of the industry which

furnished such information.

The supplementary code authority may, subject to the approval of the Ad-

ministrator, upon finding, by a three-fifths vote, that the respondent assenting

member of the industry has violated this supplementary code, assess all costs in

connection with such investigation and disposition of such complaint against

said respondent assenting member of the industry. If any assenting member of

the industry makes a formal complaint to the supplementary code authority which

proves, after investigation by the supplementary code authority and approval

by the Administrator to be without foundation in fact, then the supplementary

code authority may assess against the assenting member of the industry bringing

such formal complaint all costs in connection with the investigation and disposi-
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tion of such complaint. All assessments to be paid into the treasury of the

institute as the agency of the supplementary code authority (IV, 4 and 5 (e)).

84. Supplement 3, chain manufacturing.â€”Any or all information furnished to

the president of the institute by any member of the industry shall be subject

to checking for the purpose of verifying by an examination of the pertinent books
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and accounts and records of such member by any disinterested person or persons,

mutually agreed upon by the supplementary code authority and the member of

the industry whose books and accounts and records are to be examined, or by a

person or persons nominated by the supplementary code authority and approved

by the Administrator. The cost of such examination shall be treated as an

expense of administering the code: Provided, however, That if upon such exam-

ination any such information shall be shown to have been incorrect in any ma-

terial respect, such costs shall be paid by the member of the industry which

furnished such information.

To further effectuate the policies of the act and for the administration of this

supplementary code, the constituted authorities and methods of governing the

industry shall be as follows:

The supplementary code authority shall have general power and supervision

over the enforcement of the provisions of this supplementary code and it is hereby

designated as the agency for administering, supervising, and promoting the

observance of the provisions of this supplementary code, and shall have power

to obtain from all members of the industry such reasonable and pertinent data

as may be necessary for the administration of the provisions of this supplementary

code. The request for reports from members of the industry shall not be made

in any manner which will impose unequal obligations upon members of the

industry (art. IV, 4, 5).

84. Supplement 4> electric industrial truck manufacturing.â€”Any or all informa-

tion furnished to the president of the institute by any member of the industry

shall be subject to checking for the purpose of verifying by an examination of the

pertinent books and accounts and records of such member by any disinterested

person or persons, mutually agreed upon by the supplementary code authority

and the member of the industry whose books and accounts and records are to be

examined, or by a person or persons nominated by the supplementary code

authority and approved by the Administrator. The cost of such examination

shall be treated as an expense of administering the code: Provided, however, That

if upon such examination any such information shall be shown to have been in-

correct in any material respect, such costs shall be paid by the member of the

industry which furnished such information.

To further effectuate the policies of the act and for the administration of this

supplementary code, the constituted authorities and methods of government of

the industry shall be as follows:

(a) The supplementary code authority shall have general power and supervi-

sion over the enforcement of the provisions of this supplementary code and it is

hereby designated as the agency for administering, supervising, and promoting

the observance of the provisions of this supplementary code, and shall have power

to obtain from all members of the industry such reasonable and pertinent data

as may be necessary for the administration of the provisions of this supplementary

code. The request for reports from members of the industry shall not be made in

any manner which will impose unequal obligations upon members of the industry.

{b) The supplementary code authority shall have power to investigate on its

own initiative or on complaint the operation of the supplementary code and any

alleged violation of the supplementary code by any member of the industry; to

make findings of fact and to state its conclusions as to whether or not there has

been any violation of any provision of the supplementary code, and except as

hereinafter provided to take such steps as it may deem necessary or advisable,

within the provisions of the supplementary code, subject to rules and regulations

by the Administrator.

(c) No member of the supplementary code authority shall participate, as a

member of such supplementary code authority, in any proceedings in which he

is interested as the complainant or respondent, or in which he is in any other

manner directly interested, and in the event of any such disqualification, the

remaining members of such supplementary code authority shall certify such dis-

qualification, together with the reasons therefor and shall promptly designate a

person to sit as a special member of such supplementary code authority for the

purpose of such proceedings.

(d) The supplementary code authority may delegate any of its duties to such

person of persons, committee or committees, as it may select: Provided, That it

shall not delegate any of its duties to any person who is subject to disqualification,
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as in paragraph (c) above provided: And provided further, That such delegation

shall not relieve the supplementary code authority from any of its responsibilities

under this supplementary code.

(e) The supplementary code authority may, subject to the approval of the

Administrator, upon finding, by a three-fifths vote, that the respondent assenting
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member of the industry has violated this supplementary code, assess all costs in

connection with such investigation and disposition of such complaint against

said respondent assenting member of the industry. If any assenting member of

the industry makes a formal complaint to the supplementary code authority

which proves, after investigation by the supplementary code authority and

approval by the Administrator, to be without foundation in fact, then the supple-

mentary code authority may assess against the assenting member of the industry

bringing such formal complaint all costs in connection with the investigation and

disposition of such complaint. All assessments to be paid into the treasury of the

institute as the agency of the supplementary code authority.

(/) Each member of the industry subject to the jurisdiction of this supple-

mentary code shall pay to the institute as the agency of the supplementary

code authority his or its proportionate share of the amount necessary to pay the

cost of assembling, analyzing, and publication of such reports and data and of

the maintenance of the supplementary code authority in connection with its

activities relative to the administration of this supplementary code; said propor-

tionate share to be based upon the volume of business and/or such other factors

as the supplementary code authority may prescribe.

(g) A meeting of the members of the industry may be called and held at any

time by order of the ^supplementary code authority or members of the industry

have the right to cast at least 51 percent of all votes which might be cast at such

a meeting. At least 5 days' notice to each member of the industry shall be given.

(h) Each member of the industry who assents to and complies with the pro-

visions of this supplementary code, and who is not delinquent in the payment of

any assessments made under the provisions of this supplementary code, shall be

entitled to cast one vote, either in person or by proxy, in writing, duly executed

by such member of the industry, and filed with the supplementary code authority

within a reasonable time prior to the time set for the meeting, at all meetings of

the members of the industry (art. IV, 4 and 5).

84. Supplement 15, porcelain enameling manufacturing.â€”Any and all informa-

tion furnished to the secretary of the supplementary code authority or other

person or committee appointed by the supplementary code authority, by a cor-

porate member of the industry shall be subject to investigation to the extent per-

mitted by the act for the purpose of verification by a disinterested person or per-

sons mutually agreed upon by the supplementary code authority and the member

of the industry or by a person or persons nominated by the supplementary code

authority and approved by the Administrator. The cost of such investigation

shall be treated as an expense of administering the supplementary code: Provided,

however, That if upon such investigation any such information shall be shown to

have been incorrect in any material respect, such costs shall be paid by the mem-

ber of the industry which furnished such information, provided the said member

has assented to the supplementary code, and specifically to the provisions of this

section (art. IV, 8).

84. Supplement 18, screw machine products manufacturing.â€”Any and all infor-

mation furnished to the managing director by any corporate member of the

industry specifically assenting hereto pursuant to the provisions of this code,

shall be subject to verification by an examination of the pertinent books, accounts,

and records of such member by the managing director or by any accountant or

accountants or other person or persons designated by the supplementary code

authority (none of whom shall be connected with any member of the industry)

and shall be so checked for such purpose, if the supplementary code authority shall

require it. The cost of each such examination shall be treated as an expense of

administering the code (art. IV, 8).

84. Supplement SO, machine screw nut manufacturing.â€”Any or all information

furnished to the secretary by any corporate member of the industry specifically

assenting hereto pursuant to the provisions of this code shall be subject to verifica-

tion by an examination of the pertinent or necessary books, accounts, and

records of such member by the secretary or by any accountant or accountants or

other person or persons designated by the supplementary code authority (noÂ«e

of whom shall be connected with any member of the industry) and shall be so

checked for such purpose, if the supplementary code authority shall require it.

The cost of each such examination shall be treated as an expense of administering

the code (art. IV, 8).
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84. Supplement 21, bright wire goods manufacturing.â€”Any or all information

furnished to the secretary pursuant to the provisions of this supplementary code

by any corporate member of the industry specifically assenting hereto pursuant

to the provisions of the code shall be subject to verification by an examination of

the pertinent books, accounts, and records of such member by the secretary or
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by any accountant or accountants or other person or persons designated by the

supplementary code authority (none of whom shall be connected with any member

of the industry) and shall be so checked for such purpose, if the supplementary

code authority shall require it. The coBt of each such examination shall be

treated as an expense of administering the code (art. IV, 8).

84. Supplement 22, drapery and carpel hardware manufacturing.-â€”Any or all

information furnished to the secretary by any corporate member of the industry

specifically assenting hereto pursuant to the provisions of this code shall be

subject to verification by an examination of the pertinent books, accounts, and

records of such member by any accountant or accountants or other person or

persons designated by the supplementary code authority and shall be so checked

for such purpose if the supplementary code authority shall require it. The cost

of each such examination shall be treated as an expense of administering the

code (art. IV, 8).

84. Supplement 23, machine-screw manufacturing.â€”Any or all information

furnished to the secretary by any corporate member of the industry specifically

assenting hereto purusant to the provisions of this code shall be subject to verifica-

tion by an examination of the pertinent or necessary books, accounts, and records

of such member by the secretary or by any accountant or accountants or other

person or persons designated by the supplementary code authority (none of

whom shall be connected with any member of the industry) and shall be so

checked for such purpose if the supplementary code authority shall require it.

The cost of each such examination shall be treated as-an expense of administering

the-code (art. IV, 8).

84. Supplement 2^, wood-screw manufacturing.â€”Any or all information fur-

nished to the secretary by any corporate member of the industry specifically

assenting hereto pursuant to the provisions of the code shall be subject to verifica-

tion by an examination of the pertinent books, accounts, and records of such

member by the secretary or by any accountant or accountants or other person

or persons designated by the supplementary code authority (none of whom shall

be connected with any member of the industry) and shall be so checked for such

purpose, if the supplementary code authority shall require it. The cost of each

such examination shall be treated as an expense of administering the code (art.

IV, 8).

84. Supplement 52, tubular split and outside pronged rivet manufacturing. â€”

Any or all information furnished to the supplementary code authority by any

member of the industry shall be, pursuant to the provisions of this supplementary

code, subject to verification by an examination of the pertinent or necessary

books, accounts, and records of such member by an impartial agency agreed upon

by the supplementary code authority and the member of the industry in question,

or, failing such agreement, by an impartial agent designated by the Administra-

tor. Such examination shall be made only to the extent permitted by the act

and such rules and regulations as may be prescribed by the Administrator. The

cost of each such examination shall be borne bv the supplementary code authoritv

(art. IV, 11).

The supplementary code authority shall have power to investigate on its own

initiative or on complaint, the operation of the supplementary code and any

alleged violation of the supplementary code by any member of the industry; to

make findings of fact and to state its conclusions as to whether or not there has

been any violation of any provision of the supplementary code, and except as

hereinafter provided, to take such steps as it may deem necessary or advisable,

within the provisions of the supplementary code, subject to rules and regulations

by the Administrator.

No member of the supplementary code authority shall participate, as a member

of such supplementary code authority, in any proceedings in which he is interested

as the complainant or respondent, or in which he is in any other manner directly

interested, and in the event of any such disqualification, the remaining members

of such supplementary code authority shall certify such disqualification, together

with the reasons therefor and shall promptly designate a person to sit as a special

member of such supplementary code authority for the purpose of such proceedings.

The supplementary code authority may delegate any of its duties to such

person or persons, committee or committees, as it may select; provided, that it

Bhall not delegate any of its duties to any person who is subject to disqualification,
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as in paragraph (c) above provided; and provided further, that such delegation

shall not relieve the supplementary code authority from any of its responsibilities

under this supplementary code.

The supplementary code authority may, subject to the approval of the Adminis-

trator, upon finding, by a three-fifths vote, that the respondent assenting member
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of the industry has violated this supplementary code, assess all costs in connection

with such investigation and disposition of such complaint against said respondent

assenting member of the industry. If any assenting member of the industry

makes a formal complaint to the supplementary code authority which proves,

after investigation by the supplementary code authority and approval by the

Administrator, to be without foundation in fact, then the supplementary code

authority may assess against the assenting member of the industry bringing

such formal complaint, all costs in connection with the investigation and dis-

fosition of such complaint. All assessments to be paid into the treasury of the

nstitute as the agency of the supplementary code authority.

Each member of the industry subject to the jurisdiction of this supplementary

code shall pay to the Institute as the agency of the supplementary code authority

his or its proportionate share of the amount necessary to pay the cost of assem-

bling, analyzing, and publication of such reports and data and of the maintenance

of the supplementary code authority in connection with its activities relative to

the administration of this supplementary code; said proportionate share to be

based upon volume of business and/or such other factors as the supplementary

code authority may prescribe.

A meeting of the members of the industry may be called and held at any time

by order of the supplementary code authority or members of the industry having

the right to cast at least 51 percent of all votes which might be cast at such a

meeting. At least 5 days' notice to each member of the industry shall be given.

Each member of the industry who assents to and complies with the provisions

of this supplementary code, and who is not delinquent in the payment of any

assessments made under the provisions of this supplementary code, shall be en-

titled to cast one vote, either in person or by proxy, in writing, duly executed by

such member of the industry, and filed with the supplementary code authority

within a reasonable time prior to the time set for the meeting, at all meetings of

the members of the industry (art. IV, 4 and 5).

Indianapolis, Ind., April 16, 1936.

Senator William H. King,

Senate Office Building:

Special delivery letter will reach you tomorrow morning containing information

regarding continuance of code rule over retailers. Because of certain evidence

favoring such continuance which we understand will be offered at the Wednesday

hearing we trust you will see fit to use information being sent at same session.

National Retail Hardware Association.

Rivers Peterson.

The National Retail Hardware Association,

Indianapolis, Ind., April 16, 1936.

Committee on Finance,

United Slates Senate, Washington, D. C.

Gentlemen: On April 12, 1935, the National Retail Code Authority, Inc.,

by a vote of 7l/i to 1, passed and transmitted officially to your committee a resolu-

tion which stated:

"Beit resolved, That the National Retail Code Authority, Inc., the body recog-

nized as truly representative of the retail trade by the Code of Fair Competition

for the Retail Trade (Code 60, art. X, sec. 2), favors the continuance of emer-

gency legislation for a period not to exceed 2 years, for self-government of trade

and industry under self-determined codes, subject to changes which may be

recommended by the constitutent trade associations."

The National Retail Hardware Association has the largest memership of any

national association represented on this code authority. Its representative voted

against passage of this resolution because its members are almost unanimously

119782â€”85â€”pt 6 77
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opposed to continuation under code rule, supplemented by the following reason's

which we ask to have entered in the records of the hearings on National Recovery

Act by the Finance Committee.

1. The resolution quoted implies that an overwhelming majority of members

of the retail trade subject to this code favor its continuance for a further period
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of 2 years.

There are no factual data to support such a conclusion. It is estimated that

approximately 300,000 retail establishments are subject to the retail code. A

large majority of the firms or corporations operating these establishments are not

members of the eight associations whose representatives on the code authority

voted in favor of this resolution.

These nonmember retailers had no part in choosing these code authority

members and have not delegated to them the right to speak for them in legislative

or other matters.

The fact is that few, if any, of the eight associations whose representatives

favored the resolution have even consulted all their own constituent members as

to continuance of the Retail Code.

2. Such evidence as does exist as to the attitude of the retail trade at large

toward the Retail Code gives reasonable grounds for concluding that the majority

does not favor continuance of the Retail Code.

This is evidenced by the failure of retailers in many communities to organize

local Retail Code authorities for the administration of the Retail Code, and to

the inactivity of the majority which have organized, as shown in exhibit 4 sub-

mitted in connection with the testimony of Mr. Rivers Peterson before your com-

mittee on April 12, 1935.

3. The position of the National Retail Code Authority, Inc., has heretofore

been that its function consisted solely of administering the Retail Code and that

it was not privileged to act as a legislative body for the retail trade.

In adherence to this policy the National Retail Code Authority, Inc., in con-

nection with a questionnaire mailed to all local Retail Code authorities in the

fall of 1934, specifically ruled that these questionnaires should not question the

members of these local Retail Code authorities as to their attitude toward con-

tinuance of the Retail Code beyond its present expiry date.

Yet, having given neither local code authorities nor all constituent members

of trade associations the opportunity to express their opinions, the National

Retail Code Authority, Inc., by the resolution mentioned, assumes the auto-

cratic right to speak for these merchants.

It is the opinion of the National Retail Hardware Association that the resolu-

tion exceeds the powers of the National Retail Code Authority, Inc., is an un-

warranted invasion of the rights of nonmember retailers, and that it should have

no weight of evidence before your committee.

Respectfully submitted.

Herbert P. Sheets, Managing Director.

The National Retail Hardware Association,

Indianapolis, Ind., January 29, 1985.

Hon. William H. Kino,

Untied States Senate, Washington, D. C.

My Dear Senator: Attached for your consideration is an article which will

appear in the forthcoming issue of Hardware Retailer, the offioial publication of

the National Retail Hardware Association. It is being mailed to the hardware

trade this week.

The situation which this article points out is not overdrawn in the least.

Hundreds of thousands of owners of small business establishments face the

problem of overlapping codes, and multiple jurisdiction, which the article

points out.

This problem will become progressively acute as stricter compliance with code

provisions is insisted upon by the National Recovery Administration, and

particularly so where State enabling acts are passed.

The article is written by a man who has spent a large part of the past 18 months

in Washington and knows the situation accurately.

The material is addressed to you in the hope that you may find it interesting

and useful in your consideration of future recovery legislation.

Yours very truly,

National Retail Hardware Association,

Herbert P. Sheets, Managing Director.
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United States Government Printing Office,

Washington, D. C, April 17, 1935.

Hon. William H. King,

United States Senate, Washington, D. C.

Mt Dear Senator: In accordance with the request in your letter of even date

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:45 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

for a statement showing the prices of the principal paper stocks used by the

Government Printing Office before the code requirements went into effect, the

present prices, and the percentage of increase, the following is quoted:

Price per pound

Prior to

code

Present

Percentage

ofl

Machine finish

50-percent-rag machine finish

Sulphite bond

25-percent-rag bond

50-rwrcent-rag bond

10O-percent-rag ledger

Postal cardâ€”

Money order

$0.02728

.0522

.03837

.0538

.0613

.1282

.0289

.0621

SO. 0493

.1009

.0606

.09894

.11951

.2764

.0425

.0855

81

93

58

84

95

116

I trust this gives you the information you desire.

Respectfully,

A. E. Giegbngack,

Public Printer.

A. M. Castle & Co.,

Chicago, April IS, 19SS.

Hon. William H. King,

Senate Office Building,

Washington, D. C.

Dear Sir: If it is true, as is so often stated on the floor of Congress, in the

public press, and elsewhere, that prosperity depends upon the revival of the heavy

industries, why continue to retard that development by extending the life of the

National Recovery Act.

Operations of the Steel Code have resulted in placing the entire industry in the

absolute control, for the time being, of the two or three larger steel companies

whose plants are east of Cleveland, and under the price-fixing system and basing

plan, have created such a monopoly as to place distributors and users of steel

throughout the contry absolutely at their mercy.

If the administration desires to increase improvement, increase building opera-

tions, increase activity in the heavy industries, throw open the steel industry to

active competition, do away with the Steel Code and price fixing and a great step

forward will have been taken.

Why continue code-fixed prices practically as high as those of 1929, and in some

cases higher, in order to enable the steel corporations now mislocated because of the

movement of population westward, to earn a return on their now greatly oversized
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dent dictatorial powers over industry until industry could get relief through court

action. To me, this is more power than any good man should ask, and more than

any other kind should have, and more than the United States Senate should

delegate to anyone.

In referring above to court action, I would remind you of the recent request
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made by the Government to the Supreme Court of the United States in regard

to withdrawing the now famous Belcher Lumber case from its consideration. Had

this case been permitted to continue through the court, Congress, industry, and

all the people of the land would have had a so-called "yardstick" by which to

measure our future relations. To me, the above action was dishonest.

The company with which I am connected was incorporated in 1882; a small

company, fairly successful, as success has been measured in the past. What chance

have we, a small corporation, to protect our rights, if we should inadvertently do

something which would displease the President or one of his appointed agents?

One of the main ideas of the National Industrial Recovery Act was reemploy-

ment. One sees many statistics from various Government departments stating

how many men have been reemployed; however, after almost 22 months of the

National Industrial Recovery Act, look at our relief rolls, larger than ever, costing

more money per month than ever. I will answer for you, from a humanitarian

standpoint, we must take care of the unemployed. From a humanitarian stand-

point, what about almost doubling the public debt from March 1933 to January

1937, and making a present of it to posterity, with no more constructive results

discernible than at present?

Let us look for a minute at a business which is a little more advanced in the

obvious results of our management by the theories of the National Industrial

Recovery Act and the Agricultural Adjustment Administration than other

businesses, but is merely a trail blazer which other industries inevitably must

follow. I refer to the textile industries and the cotton farmer.

Through the National Industrial Recovery Act and the Agricultural Adjust-

ment Administration the price of cotton was raised, the rate of pay of the textile

worker was raised; everything looked glorious.

Results: How many textile mills are closed today? What is the percentage of

activity in that industry? How many share croppers and Negroes in the South

are on relief?

In 1933 Japan imported into this country 1,700,000 square yards of cotton

cloth. In January, February, and the first day of March 1935, they imported

into this country 24,000,000" square yards of cotton cloth. Last year 150,000

bales of cotton were imported into this country while our Government owned

some 5,000,000 bales, purchased to keep it off the market to bolster up the price.

What is the price of cotton today? It is not 12 cents per pound.

Did our exports of cotton last year decrease 60 percent? Did our home con-

sumption decrease 14 percent? How much did Brazil, Egypt, India, and other

cotton-producing countries increase their production of cotton when we were

subsidizing our cotton farmers to raise less? Are we to abandon our foreign

markets for cotton? If so, what are the poor people of the south to do in order

to accomplish "the more abundant life"?

What was the result of pegging the price of wheat over the world price in the

Hoover administration? What was England's experience in fixing the price on

rubber, Brazil on coffee?

When labor, the farmer, and the common people awaken to the results of the

National Industrial Recovery Act, the Agricultural Adjustment Administration,

etc., the wrath of a scorned woman will be mild as compared to their fury. I

want to remind you they are commencing to see the light more and more every

day.

Why is it not possible for business to get a break, a little encouragement?

We are not all "big bad wolves." Is it necessary for the sheep to suffer with the

goats? A little confidence in business, the farmer, the laborer, and in that great

multitude known as "the common people" who have in the past made it pos-

sible for the wheels of industry to go around but who are today in a rather sorrow-

ful position, would be of great benefit.

In your work in that great deliberate body, the United States Senate, daily

considering these vast sums of money, may I humbly remind you of one great

truth, "Prosperity is not bought with dollars; it is bought with work."

Yours respectfully,

Roy M. Hamilton.
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J. B. and R. E. Walker, Inc.,

Salt Lake City, Utah, March 22, 1935.

Senator William H. Kino,

Washington, D. C.

Dear Sir: During the past 30 days' time we have noted with considerable

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:45 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

interest the stand which you have taken in connection with the continuation of

the National Recovery Administration, and while it is not our habit to write

concerning various controversial Government actions, we feel that it is our

duty, in behalf of the people which we are employing, to compliment you upon

this position which you have taken and urge that you continue your present

position, namely, that of being absolutely opposed to the continuation of the

agency in any form after June 1935, the date of its expiration.

In order to give you a picture of our own activities, we will state that since 1917

we have operated, with headquarters at Salt Lake City, a truck and grading

business, closely associated with the construction of highway projects, both

State and city, and during that period of time pay rolls each year to laborers in

an occupation which, due to climatic conditions in this section of the country,

is seasonal, have run from a minimum of around $10,000 to $60,000, this money

being spent in an average of approximately 9 months' time.

For a year prior to the National Recovery Act the major portion of the work

which we performed called for the staggering, as well as the limitation, of the

hours of employment of the men working for us, so that principle involved in the

National Recovery Act, when inaugurated, was not new to the construction

industry as far as public works were concerned. With the inauguration of the

National Recovery Act, the working time of the laborer was cut from an average

of approximately 45 hours per week to 30, which, as far as spreading the work

was concerned, accomplished its purpose. On the other hand, as far as the in-

dividual welfare of the men working on these jobs was concerned, it removed the

only opportunity which they had of securing sufficient work to provide themselves

and their families with the necessities of life in sufficient quantities to tide them

over periods of unemployment. Our experience with these men has been that

as quickly as they were finished with one job that within 6 days' time they were

without funds to provide for the needs of their families; and due to the various

relief agency rules and regulations, there was no chance for them to secure relief

without a long waiting period; and then, after they had secured it, if they availed

themselves of any employment, they again lost it for a period of approximately

90 days' time.

The result of this whole set-up, as far as the laboring man is concerned, has

done one of two thingsâ€”either he has concluded to take his chances in maintaining

his family standard by what employment he can secure, which has proven very

disastrous to himself and family, or he has refused employment because his relief

allowances would be discontinued as quickly as he accepted employment and

would be denied to him for a further period of time after he was finished with the

particular job he went on.

As compared with this very unsatisfactory condition which has existed, to our

personal knowledge, as far as the men we have employed are concerned working

under the rules and regulations of the National Recovery Act, prior to its incep-

tion, when permitted to work without restrictions, were able to make sufficient

funds in the period of time that they were employed to take care of themselves

and families during that period of time when climatic conditions were adverse to

any work being performed which they were qualified to do.

Our personal experience during that period of time was that 90 percent of our

entire list of employees were able to purchase some form of a cheap car for the

use of themselves and families, and the majority of them had purchased and were

buying homes, which payments they were able to take care of without any great

difficulty, the set-up leaving them satisfied and contented and fostering a desire

to make an honest living wherever an opportunity presented itself.

Due to the restrictions referred to herein during the past 3 years, these fellows

have all lost their homes, their cars, and in order to maintain their families many

of them have had to resort to issuing fictitious checks and stealing foodstuffs and

fuel, which has had a tendency to generally lower their effectiveness to themselves

and their families, as well as debasing the quality of citizenship represented by

this group.

In the early part of the month of November we had upon our pay rolls 21 men,

all of them truck drivers, drawing a wage of 65 cents per hour, engaged upon one

State highway job adjacent to Salt Lake City, in Davis County. For the week

of November 5-10 the highest accrual of wages due to anyone amounted to $19.50,

2990 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

which group was decreased to 9 men on November 26, which was the last pay roll

that they received, and from that time on none of these men have been able to

secure any work on any construction projects here in this State, or through the-

Federal Emergency Relief Administration activities. With such a condition

existing it needs very little imagination to realize the physical and mental condi-
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tion of these people, as well as the deplorable condition which their families would

be in, which condition is due to the fact that during the year 1934 they had not

had an opportunity to avail themselves of sufficient work, which has existed for

them, to permit them to accumulate sufficient reserves in the form of food,

clothing, and money to tide them over until a new job started where they could

be employed.

At the same time, while the National Recovery Administration has done this

for them, through the combinations of large corporations, it has increased the

price of every article which they must buy in order to maintain themselves and

their families, and the situation created as a result of this agency's existence is

such that their condition is becoming very intolerable.

When the idea of the National Recovery Administration was advanced to the

American public the prime reason for subscribing to its theory was the fact that

it was going to help the common man, the small business man, more or less at

the expense of the large, well-organized groups of individuals and corporations

which were able to take care of themselves, but in its operation over approxi-

mately 2 years' time the condition has become steadily worse for the very people

that we were assured this agency was being created to take care of. Personally

we have no objection to attempting to continue with this experiment, although

it has very seriously reduced our income, its operation as applied to our own

business having made it impossible to make any profit for the past 2 years, but

aside from this factor the injury to us has not been as noticeable as it has been

to the laborers whom we have employed.

This letter to you is not directed with any thought of complaint on our part

only as it affects people that have looked to us for a living for the past 10 years,

and their condition at this time is very serious as a result of the operation of the

National Recovery Administration. We are somewhat hesitant about burden-

ing you with these details at such length, but we feel that if employment condi-

tions in the United States are such that all of the people cannot be employed,

which seems to be the case at the present time, the restrictions placed upon busi-

ness by this agency should be removed in order that those who still desire to

work for a living might do so, thus retaining their self-respect; and at the same

time this group expressing that desire, through their efforts, will make a profit

for the person employing them, where under the present combination by dis-

tributing this work among others the laborer receives no benefit, as the wage

return is so small he cannot even buy over the year's time from his earnings the

barest necessities of life, and as soon as he finds himself out of employment is

forced into a waiting period before he can secure relief; and then, when upon

relief, which is objectionable and unsatisfactory to a person of his mental view-

point and desires, his morale is shattered and he is no good to the economic sys-

tem of the community in which he lives, and while this debasement of the indi-

vidual is being accomplished he is an economic burden to the State and Nation

for his maintenance.

The majority of this group of men which we have employed are rapidly be-

coming very dissatisfied with the aspects for this whole set-up, and unless these

restriction of the National Recovery Administration are lifted as far as they are

concerned their expressions in the ballot box in the next election will be the

determining factor on the future political set-up of this country. This, of course,

is merely a resume of those that we are acquainted with; but if this is their

mental reaction to the present set-up, you can rest assured that there are thou-

sands of others in the same frame of mind at the present time.

Very truly yours,

J. B. Walker.

Refrigerating Machinery Association,

Washington, D. C, April 18, 1936.

Senator William H. King,

Senate Office Building, Washington, D. C.

Dear Senator King: Further to the evidence of the monopoly being enjoyed

by the ice industry as a result of the control of production clause, article XI, of

that code, with which you are familiar:
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You will be interested in the attached copy of a telegram which was sent out

by representatives of the Ice Industry Code Authority to members of that

industry. It is apparent that these people are sparing no effort to have this

monopoly continued, with substantial detriment to the consumers of ice, to those

who wish to enter the industry, and to the business of the machinery manu-
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facturers.

Sincerely,

William B. Henderson,

Executive Vice President.

April 16, 1935.

Your immediate response to this telegram is vital to continuation of Ice Code â€¢

Pending congressional action acutely threatens serious curtailment or abandon*

ment of code. Wire your Congressman and both Senators also Senator Pa*

Harrison, Chairman Senate Finance Committee at the Capitol, Washington!

D. C, also National Industrial Recovery Board, Commerce Building, Wash-

ington. Demand continuation code and no legislation curtailing control produc-

tion or any other provision be enacted. Also assist your dealers to do same most

important. Wires must be in Washington tomorrow.

O. A. Reardon, Secretary.

Salant & Salant, Inc.,

Brooklyn, N, Y., April IS, 1935.

Hon. Wm. L. Kino,

United States Senate, Washington, D. C.

Dear Sir: In view of the deep interest taken by you in the National Industrial

Recovery Act and its operations, we take the liberty of calling your attention to

the wanton waste and reckless extravagance that have characterized the adminis-

trations of code authorities. The renewal of the Recovery Act and the effects of

its operation are debatable matters but it surely admits of no controversy that

members of the industry should not be made the victims of extortion on the part

of these anomalous bodies. The current impression in business circles is that at

least as far as a good many of the authorities with headquarters in New York are

concerned, they are, as one witness before the Finance Committee bluntly stated

yesterday, nothing but "rackets."

In this connection permit us to call your attention to some features of the finan-

cial administration of the authority to which we are subject, the Cotton Garment

Code Authority. Between November 27, 1933 when the Cotton Garment Code

went into effect, and January 1, 1935, the authority collected close to a million

dollars. Incredible as it may seem, throughout all that period it never had a bank

account of its own. Its sources of revenue were for the first several months a per-

centage of the pay rolls of members of the industry. Thereafter it sold labels

which all members of the industry were obliged to purchase at prices fixed by the

authority. These two combined netted the revenue above named. There has

never been any reason given for the failure of the authority to establish a bank

account of its own. Its minutes have never been accessible to those over whom it

exercises jurisdiction.

The checks from the members of the industry were turned over on receipt to a

private association known as the International Association of Garment Manu-

facturers. For some unexplained reason this association was made the fiscal

agent of the authority. We have asked the authority for a list of the amounts

and dates of payments made by it to this association together with the purpose of

such payments, but this information has never been given to us. Various pre-

texts have been availed of to evade answering our request.

There is a current belief in the trade that members of the influential clique

that controls the authority had, previous to the adoption of the code, made loans

to the International Association above named in connection with work in the

formulation of the code; that this association had no funds with which to repay

these loans and that some of the funds turned over to it by the authority were

used for this purpose. It was no doubt realized by the authority that the Re-

covery Administration would now allow payment of the above loans. This un-

authorized use of the industry funds and the method of syphoning out the moneys

of the authority to the association and in turn resyphoning part of them was

adopted in order to do indirectly what there was no shadow of legality for doing

directly.
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The authority, on its formation, engaged an executive director, Maj. R. B.

Paddock, under a contract to last till June 16, 1935, at an annual salary of $25,000

a year. At the time the major was a divisional administrator under General

Johnson getting $7,016 a year. The rank and file of the members in the industry

were not aware until long after the appointment of the outrageously excessive
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salary.

The authority also engaged at a salary of $10,000 a year, a public-relations

manager and his wife whose combined experience in that field was practically nil

but who had the backing of an influential local politician.

The authority's headquarters at 40 Worth Street in New York reek with

nepotism and favoritism. The dominant members of the clique controlling the

authority have relieved themselves of pensioning superannuated employees by

unloading them on the authority at the expense of the industry. The authority

has been made a haven for the unemployed brothers-in-law, nephews, and nieces

of the members of the clique. John Stuart Mill once characterized the old

English civil service as a huge system of outdoor relief for the younger sons of the

aristocracy. The authority pay roll is a form of relief for the unemployed kins-

men of favored members. No statement of receipts and expenditures has ever

been made by the authority.

This scandalous mismanagement became so gross that the Recovery Adminis-

tration intervened some months ago and effected some reforms but these have no

more than scratched the surface and a tentative budget submitted by the author-

ity bears every evidence of the same spirit of waste and extravagance as prevailed

heretofore.

May we suggest that the Senate Finance Committee make a thorough investi-

gation of the financial management of the authorities and of their personnel and

that any bill that the Senate committee may report carry safeguards against the

recurrence of such crying abuses as pointed out above.

Yours truly,

M. H. Gold.

SUGGESTIONS REGARDING THE REVISION OF S. 2445 AND COM-

PLETE REDRAFT OF SAME SUBMITTED BY DR. THOMAS C.

BLAISDELL, JR., DIRECTOR, CONSUMERS DIVISION, NATIONAL

EMERGENCY COUNCIL

The National Emergency Council,

Washington, April 28, 1936.

Hon. Pat Harrison,

Washington, D. C.

My Dear Senator Harrison: In accordance with the request of the subcom-

mittee of the Senate Finance Committee considering S. 2445, I am submitting

herewith my suggestions regarding revision of the bill. I am enclosing (1) a sum-

mary containing the major changes in phraseology and general suggestions, and

(2) a complete redraft of the bill, indicating the changes in phraseology which

seem to me necessary in order to include in the bill these suggested changes.

I am neither a lawyer nor a legislative draftsman; hence, I would not defend

all of the suggested changes in phraseology against more competent workmen.

They do, however, indicate in general the way by which the opinions which I

expressed before the committee might be included in the bill.

Respectfully yours,

Thomas C. Blaisdell, Jr.

Suggestions Regarding the Revision of S. 2445 Submitted by Thomas C.

Blaisdei.l, Jr.

i. policy statement

1. A more detailed statement of policy, as follows: Title I, section 1 (b): "It is

hereby declared to be the policy of Congress and the purpose of this title to meet

the needs of the present emergency, to prevent the recurrence of such emergencies,

to promote the general welfare by increasing employment, by raising the standards

of living of the American people, and by promoting the organization of industry

for the continuous performance of its function of supplying the largest practicable

amount of goods and services for consumers through the employment of labor
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under healthy and fair working conditions and the efficient use of capital, and

to effectuate said policy and purpose (i) by providing for the operation of compe-

tition in a free and open market and (ii) by means of such regulations and pro-

visions as are hereinafter authorized; and such regulations and provisions are

declared to be necessary and proper to effectuate said policy and purpose."
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2. Modification of the "limitations and standards" section to distinguish be-

tween methods of organization for achieving the policy of the act and the types

of action which may be taken. Items 1, 2, and 3 in section 1 (c) are methods for

accomplishing the ends stated in items 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, and 14; and

a code should only be approved which satisfies all the conditions of numbers 4

to 14, inclusive. (Item 13 would apply only in the case of natural-resource in-

dustries.)

n. OBGANIZATION

1. The inclusion in the bill of a requirement for the establishment of three

advisory boards, for industrial management, one for labor, and one for consum-

ers, as well as a research and planning agency.

2. The requirement that Government agencies responsible for carrying out the

policy of the act shall report to the President and Congress at stated intervals.

3. A more detailed statement of the character of code authorities and their

powers, including the stipulation that whenever a code permits price, production,

or distribution controls, such controls shall be administered exclusively by a

Government agency.

4. An expansion of the realm within which codes may be imposed to include

the power to impose a code to control or eliminate monopolistic trade practices,

unduly high prices, restriction of output, discrimination between customers, or

the waste of any natural resource.

5. A requirement that the agency entrusted with the administration of the

act shall report any instances of violations of the antitrust laws to the Depart-

ment of Justice or the Federal Trade Commission in case their efforts to correct

the situation have been inadequate.

III. INVESTIGATORY FOWEBS

1. A grant ofpower to the President to allocate funds for investigations by the

Federal Trade Commission.

2. A grant of power to the President to investigate and hold public hearings

with regard to conditions of employment.

IV. DEFINITIONS

1. A definition of unfair competition, as follows:

"The term 'unfair competition' includes those business practices which (a)

damage the interests of workers by imposing unduly low wages, long hours, or

such labor policies and labor practices as result in intolerable working conditions,

and/or (b) harm the consumer by the misrepresentation of commodities and

services or by the impairment of quality to a point such as to threaten health or

safety, and/or (c) damage the legitimate interests of business competitors, and/or

(d) threaten the general welfare by provoking the wasteful exploitation of natural

resources: Provided, That business practices which involve only the offering of

higher quality, superior service, lower prices, and/or more favorable terms of sale

shall not be construed to be damaging to the legitimate interests of business

competitors and shall not be deemed to be 'unfair competition' within the

meaning of this Act."

2. A definition of monopolistic practices, as follows:

"A monopolistic practice shall be any business practice, including the use of

patents or copyrights, which has the effect of creating, perpetuating, or increasing

the domination by a person or group of persons over production, distribution,

prices, or trade practices, in any trade, industry, or subdivision thereof: Provided,

however, That such business practices as are clearly shown to result in a sub-

stantially more efficient supplying of goods and services to consumers at sub-

stantially lower prices shall not be regarded as monopolistic practices."

v. TARIFF

Since the President already has power under the provisions of the flexible

tariff act to use the tariff as a control instrument, I have suggested deleting the

tariff section of this act.

Apbil 20, 1935.
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Complete Redraft of S. 2445

By Dr. Thomas C. BlaisdeU, Jr.

(Italics denote changes)

[S. 2445, 74th Cong., 1st sess.]

A BILL To amend Title I of the National Industrial Recovery Act
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Be it enacted by the Senate and House of Representatives of the United States of

America in Congress assembled, That Title I of the National Industrial Recovery

Act, approved June 16, 1933, is hereby reenacted and amended to read as follows:

"Title I.â€”Industrial Recovery

"declaration, policy, and standards

"Section 1. (a) The Congress finds and hereby declares that a national

emergency exists, characterized by wide-spread unemployment and disorganiza-

tion of industry and impairment of the standards of living of the American

people, and that such unemployment, disorganization, and impairment decrease

and burden interstate and foreign commerce and adversely affect the general

welfare.

"(b) It is hereby declared to be the policy of Congress and the purpose of this

title to meet the needs of the present emergency, to prevent the recurrence of such

emergencies, aed to promote the ofdorly aed healthy development of trade aad

induotry, fey means ef auoh regulations ftad proviniono hereinafter au-

thorised-; to promote the general welfare by increasing employment, by raising the

standards of living of the American people, and by promoting the organization of in-

dustry for the continuous performance of Us function of supplying the largest prac-

ticable amount of goods and services for consumers through the employment of labor

under healthy and fair working conditions and the efficient use of capital, and to

effectuate said policy and purpose (i) by providing for the operation of competition

in a free and open market and (ii) by means of such regulations and provisions as

are hereinafter authorized; and such regulations and provisions are declared to be

necessary and proper to effectuate said policy and purpose.

"(c) in order to effectuate the policy of Congress and the purpose of this title,

the President is authorized and directed to take action as hereinafter provided

when he finds that such action is necessary and proper in the public interest

asd m ftooordanoc with aay ef the following limitationo aed atandnrdo! That

ouch actionâ€” to accomplish any one or more of the following:

"(1) To establishes rules of fair competition.

"(2) Fromotco of maintains To permit or facilitate the cooperative organization

and action of (a) trade groups, a*d (6) industrial groups, (c) labor organizations,

and (d) consumer organizations.

"(3) To induces or maintains cooperative relations between, or cooperative

activities of, labor and management, but only if the President shall find that such

action will accomplish all of the following:

"â–

{4} (/) Promotes or maintains fair competition.

"â–

(*Â»} (g) Prevent* or eliminates competitive practices which are unfair or

destructive of fair competition, op restraints upon trade which tend to diminish

the amount thereof contrary to the public interest, and trade practices which have

the intent or effect of collusive action by members of an industry against the public

interest.

(S) Increase public knowledge of the prices and qualities of goods.

(4) Promotes the fullest effective utilization of the productive and dis-

tributive capacities of trade and industry.

"â–

(+)â–

(6) Prevents or eliminates restrictions upon production, except those

hereinafter expressly sanctioned.

(6) Promotes ep maintaino the increased or maintenance of purchasing

power and inorcnood of consumption of industrial and agricultural products.

"â–

W (?) Reduces or relieves unemployment or regularizes employment, the

real income of employees.

"{10) (8) Establishes proper minimum wages and maximum hours of labor.

"(11) (.9) Improves the standards and conditions of labor.

"(12) (10) Promotes the rehabilitation or increase of induotry. industrial

activity.

"{+4} (11) Removes unreasonable burdens upon, or protects the reasonable

flow of, interstate or foreign commerce.
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"iity Conacrvco natural ronouroco, eta4 provcnto production er competition
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(7#) Where natural resources are involved, promote their conservation and their

efficient utilization through the regulation of wasteful productive or distributive

practices.
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However, such limitations as are provided in this section shall not apply to such

codes voluntarily submitted as contain only such limited provisions as stated in Sec-

tion 6 (d) (A), (B), (O, and (D).

"administrative agencies

"Sec. 2. (a) In order to effectuate the policy of Congress herein declared, the

President is hereby authorized and directed to establish such agencies, including

eÂ» induotrial planning ftÂ«4 roaoaroh agency,- to accept and utilize such voluntary

and uncompensated services, to appoint, in his discretion pursuant to, or, without

regard to the provisions of the civil-service laws, such officers and employees,

and to utilize such Federal agencies, officers, and employees, and, with the con-

sent of the State, such State and local agencies, officers, and employees, as he

may find necessary, to prescribe their authorities, duties, responsibilities, and

tenure, and, in his discretion pursuant to, or, without regard to the Classification

Act of 1923, as amended, to fix the compensation of any officers and employees

so appointed. Any agency established or utilized pursuant to the provisions of

this subsection is referred to in this title as a 'governmental agency.'

For the more efficient operation of such agencies there shall be established a research

and planning agency, an agency for revealing the interests of labor, and an agency for

revealing the interests of consumers, and an agency for revealing the interests of indus-

trial management. It shall be the duly of each of these agencies:

(/) To supply the President, or such agency as he may designate, information

helpful in taking action pursuant to this Act.

(2) To analyze the operation of the various codes and industries, and their relations

to each other.

(5) To make recommendations concerning the use of the powers conferred under

this Act.

(4) To recommend measures which will promote the maintenance and betterment

of the American standard of living.

"(b) The President may, to the extent that he may deem necessary for the

efficient administration of this title, delegate any of his functions and powers

under this title to such governmental agencies, officers, agents, and employees

as he may designate or appoint to act under his general supervision and control.

(c) Each governmental agency established or utilized pursuant to this Act shall

submit to the President every six months, for transmission to Congress, a report in

writing upon its activities and upon the degree to which title I of this Act is accom-

plishing the purposes thereof.

"(d) For the purpose of more efficient administration of codes of fair com-

petition and agreements under this title, the President is authorized to provide

under such codes or agreements for the establishment of Â«Â©de authorities eew-

mittooB, er ether organisations, agencies to advise concerning and to assist in the

administration of such codes and agreements, including provision for their duties,

responsibilities, tenure, removal, compensation, and records; the oatabliah â–

liionfe of any ouoh authority, oommittco, er other organisation whioh Â» com

poood Â» whole Provided, however, that each such agency shall meet the following

requirements:

(/) No final discretionary powers shall be delegated to any such agency which is

composed in whole or in part of persons in the trade or industry subdivision thereof

affected.

(2) The administrative functions of such agency shall be directed by an officer of

the United Slates or by paid employees responsible to him.

(3) If such agency contains individuals who are not officers of the United Stales,

it shall contain representatives of (i) the management of the trade or industry, (it)

labor, and {Hi) consumers, and adequate provision shall be made for the selection and

financing of such representatives.

(4) Provision shall be made that representatives of the trade or industry or sub-

division thereof affected shall be truly representative of the trade or industry or sub-

division thereof, having due regard to sectional interests, membership or nonmember-

ship in trade associations, volume of production and sales, and other pertinent

factors.

(6) Provision shall be made that representatives of labor shall be truly representative

of workers in the industry, having due regard to type of work performed, membership
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or nonmembership in workers' organizations, sectional interests, and other pertinent

factors, or alternatively, that labor representatives shall be selected by the President or

such governmental agency as he may designate.

(6) Provision shall be made that representatives of the consumer shall be selected by

the President or such governmental agency as he may designate, with due regard to
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representation of ultimate consumers, public purchasers, and industrial consumers.

(e) "This title shall cease to be in effect, and any agencies heretofore or here-

after established hereunder shall cease to exist, on June 16, 1937.

"codes of fair competition

"Sec. 3. (a) Upon application to the President by one or more trade-or indus-

trial associations or groups, the President is authorized ead direotod to approve a

code or codes of fair competition for the trade or industry or subdivision thereof

represented by the applicant or applicants, if the President findsâ€”â–

"(1) That such associations or groups impose no inequitable restrictions on

admission to membership therein and are truly representative of such trades or

industries or subdivisions thereof; and

"(2) That the trade or industry or subdivision thereof is eligible for a code

within the limitations of subsection (b) of this section; and

"(3) That such code er oodco comply complies with the provisions of this title,

including without limiting the generality of the foregoing the requirements set forth

in section 1 (c) and section 7 (a) and (b) hereof; and

"(4) That such code er oodco oonform conforms to and are rcaoonably deafened

will effectuate the policy of Congress in accordance with ouch ef the otandardo

set forth kÂ» ucction 4 (e) as we opacified m his findings; ftftd section 1 (b); and

"(5) That such code er oodco are aet calculated te contains no provisions which

may be utilized by any industry to promote or sanction the creation or mainte-

nance of a monopoly or monopolies or practices destructive of fair competition,

to eliminate or oppress small enterprises or to discriminate against them, or to

promote or sanction devices for fixing prices or minimum levels for prices, or for

er controlling production or distribution which are restrictive of fair competition;

bat deviooo fer controlling priooo, production, ef diotribution may be applied

â–

(A)- where found nooeooary ami proper by- the Prcoidcnt te protect small en tor-

priaca againat dioorimination er opprcooion Â©f te deter the growth ef inonopolieo';

er (B)- whero found neceoaary te provide oorrcotivco fer cmcrgonoico cauocd by-

largo volumeu ef production Â» exocoo ef effcotive demand,- ef by destructive

price cutting, ef -fG)- te thooc tr-adea er induotrico which ftFO HOW Â©I4 hereafter

oubjeotod te governmental regulation ef prioco, ocrvicco, Â«ad mcthodo ef opera'

tion, m publio utilities, ef as natural rcaouroo induotrico (ouch as; among othcro,

Provisions for controlling price, production and distribution may be inserted in a

code if and only if (a) such code relates to a trade or industry, the prices, services and

methods of operation of which are then regulated, pursuant to an Act of Congress, by an

agency of the United States, composed exclusively of officers of the United States or;

(5) such code contains provisions by which such prices, services and methods of opera-

tion are subjected to regulation (including, with limitation, the power to examine the

books and records of all persons engaged in such trade or industry), which effectuates

the declared policy of this title, by a governmental agency of the United Slates, com-

posed exclusively of officers of the United Slates and the Preisdenl is hereby given

the power to provide in such a code for such regulation by such agency.

"(6) That public notice, and an opportunity to be heard either through era!

er writton prooontation, at a public hearing have been given to interested parties

(including those engaged in other steps of the economic process whose services

and welfare may be affected) prior to approval by the President of such code

or codes.

"(b) No trade or industry or subdivision thereof shall be eligible for a code,

unless by reason of the character or volume of employment or sales, or the ship-

ment, or use of goods shipped, in interstate or foreign commerce, or the effect

of such trade or industry or subdivision thereof upon interstate or foreign com-

merce, or upon instrumentalities of interstate or foreign commerce, or upon the

movement of goods or services in interstate or foreign commerce, or by reason

of other conditions which the President finds to exist, said trade or industry or

subdivision thereof either is engaged in interstate or foreign commerce, or so

substantially affects interstate or foreign commerce that the establishment and

enforcement of standards of fair competition in such trade or industry or sub-
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division thereof are necessary and proper for the protection or regulation of

interstate or foreign commerce.

"(c) The President may, shall as a condition of his approval of any suefe code,

impose such conditions (including requirements for the making of reports, and the

keeping of books and records and the examination thereof) for the protection of
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consumers, competitors, employees, and others, and in furtherance of the public

interest, and may provide such exceptions to, exemptions from, and amendments

of, the provisions of any such code, as the President upon a finding of fact deems

necessary to effectuate the policy of Congress in accordance with the standards

of this title: Provided, That any applicant or applicants for the approval of a

code may, within twenty days after public announcement of an amendment to

such code, or of a condition imposed on the approval of the code or any continua-

tion of such approval, file with the President a withdrawal of their application

for the code, and if the President finds that the code is no longer sponsored by

those truly representative of the trade or industry or subdivision thereof, he

shall cancel his approval of the code, but may prescribe and approve a limited

code of fair competition applicable to such trade or industry or sibdivision thereof

in conformity with the provisions of subsection (d) of this section.

"(d) Whenever, upon complaint or upon his own motion, after public notice

and hearing (except where the President finds that there has been an adequate

hearing upon an application for approval of a code) the President finds (1) that

excessive hours or inadequate wages of employees in any trade or industry or

subdivision thereof found eligible for a code within the limitations of subsection (b)

are productive of unfair competition, Â«ad or (2) that the requirements of fair

competition hereinafter set forth have not been established and are not effective

for such trade or industry or subdivision thereof by a code voluntarily presented

and approved, or by any agreement with the President made as hereinafter

provided, then the President is authorized and directed to prescribe and approve

a limited code of fair competition for such trade or industry or subdivision

thereof, which he finds will effectuate the policy of Congress as slated in section 1 (6)

and which he finds to be consistent with the requirements of paragraphs (3) to (6),

inclusive, of subsection (a), and which shall contain only the following require-

ments: (A) Requirements ef- regarding minimum wages and maximum hours of

labor, labor policies, labor practices, and other conditions of employment; (B) the

requirements of section 7 (a) and (b); (C) prohibition of child labor, and of a*y

unfair business practices which is generally ore recognized under the law as being

dishonesty or fraudulent? e* othcrwioc unfair; (D) aad {E)- a provision requiring

such information to be furnished, and such books and records to be kept and

such examinations thereof to be made, as are necessary to effectuate the policv

of Congress Â« accordance wttb the otandnrdo ef as stated in this title; and which

may contain (E) such provisions as he finds necessary to prevent unfair or

oppressive conditions of employment, e* monopolistic trade practices, unduly high

prices, restriction of output, discrimination between customers, or the waste of any

natural resource^. The maximum hours provided for in any such limited code

shall not be less than hours nor more than hours per week; except that

when it is found necessary, overtime work in excess of the prescribed maximum,

to be paid for at the rate of time and one-half, may be provided for in such code.

The President is authorized, after notice and opportunity to be heard, as pro-

vided in subsection (a) (6) of this section, to provide such exceptions to, exemp-

tions from, and amendments of, any such code as, upon a finding of fact, he

deems necessary to effectuate the policy of Congress ta accordance with *4Â»e

otandardo ef as stated in this title.

"(e) The minimum wages provided for in any code prescribed or approved

under this section shall be those which the President finds to be fair and reason-

able and calculated to promote or to maintain fair competition within or between

trades or industries or subdivisions thereof, after giving due consideration to

living and working conditions in and surrounding the trade or industry or sub-

division thereof which is directly involved and to regional or other differences in

such conditions. The minimum wages so provided for may be differentiated

according to experience or skill of employees, locality of employment, or other

applicable considerations, but shall not be so graded or classified as to tend to set

maximum wages.

(f) Any code prescribed or approved under this section may require poroono

members of the industry subject thereto to make equitable and proportionate

contribution to the expenses necessary for the administration of such code.
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Collection and expenditure of any such contributions may be made in its own

name by a code authority, committee, or other organization approved by the

President for the administration of the code; but the President is authorized and

directed to prescribe such regulations concerning notice, opportunity to be heard,

review, budgets, bases of contribution, auditing, and other matters, as he finds
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necessary and proper to protect such persons and the public interest.

"(g) After the President has approved or prescribed any code under this

section, the provisions of such code shall be the standards of fair competition for

the trade or industry or subdivision thereof defined in such code. Any violation

of such standards shall be deemed an unfair method of competition in commerce

within the meaning of the Federal Trade Commission Act, as amended; bet and

nothing in this title shall be construed to impair the exercise of the powers of the

Federal Trade Commission under such Act, as amended, in a manner consistent

with the provision of this title.

"(h) In order to limit the number of codes approved and to simplify the ad-

ministration thereof, the President is authorized and directed, in carrying out the

provisions of this title with respect to codes, to propose to each small trade or

industry or subdivision thereof which he finds employs less than employees,

that such trade or industry or subdivision either (1) be covered by the code of

an appropriate trade or industry or subdivision thereof which he finds employs

or more employees and has related interest or activities, or (21 be covered by a

general code for small trades or industries, containing only requirements specially

devised for and limited to the needs and conditions of such small trades or indus-

tries and subdivisions. No code for any such small trade or industry or sub-

division shall be approved under subsection (a) unless poroono a sufficient number

of members of the industry to be truly representative thereof shall elect to be covered

by a code in accordance with this subsection.

"Sec. 4. (a) The President is authorized to enter into agreements with, or

approve voluntary agreements hereafter entered into between and among, persons

engaged in a trade or industry or subdivision thereof, labor and consumer organi-

zations, and trade or industrial organizations, associations, or groups, relating to

any trade or industry or subdivision thereof, if he finds that such agreements

4A> are rcooonably dooigned te aid Â» offcotuating the pebey ef Congrcoa is

accordance with the otandardo ef this title with respect te trades er induotrico

op oubdivioiono thereof found eligible fer oodcti within the limitation!) ef oub â–

section -(b)- ef section 87 arid -fB} are consistent with the requirements of para-

graphs (3) to (6), inclusive, of subsection (a) of section 3. Any agreement so

entered into or approved shall be enforcible in accordance with its terms by civil

suit in any State or Federal court of competent jurisdiction.

"(b) The President shall, so far as practicable, afford every opportunity to

employers and employees in any trade or industry or subdivision thereof to estab-

lish, by mutual agreement, the standards as to the maximum hours of labor,

minimum wages and such other conditions of employment as may aid in effectu-

ating the policy of Congress in accordance with the standards of this title: Pro-

vided, that such agreements shall not be made with labor organizations established,

maintained, or assisted by any action forbidden by Section 7 (a) or (6) as embodied

in a code.

"Sec. 5. Nothing in this title shall be construed to amond er repeal permit

acts which are prohibited by any provision of the antitrust laws of the United

ï¿¼

States; bet and the provisions incorporated in any code or agreement specifically

approved, prescribed, or entered into and in effect in accordance with this title,

and any action complying with such code or agreement taken while it is in effect

or within sixty days thereafter, shall be lawful if and only if such code or agree-

ment conforms in all respects to the limitations and provisions of this title and of

the antitrust laws except as expressly otherwise provided in Section S (a) (5) and

Section 10 (d) (4) (*).

If the agencies established under this Act shall have attempted, by the use of the

powers granted by this Act, to prevent injury to the public interest arising from any

unfair competitive practice or any monopolistic practice and it shall appear that no

further remedy exists under the powers granted by this Act, it shall be the duty of suck

agencies to report these practices to those officers of the United Stales who are charged

11

AGREEMENTS

ANTITRUST LAWS
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with the enforcement of the antitrust laws of the United Slates. All such codes and

agreements shall cease to be in effect on or before June 16, 1937.

"investigations

"Sec. 6 (a) Upon the request of the President, the Federal Trade Commission

shall make such investigations as may be necessary to enable the President to

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:45 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

carry out the provisions of this title, and for such purposes the Commission shall

have all the powers vested in it with respect to investigations under the Federal

Trade Commission Act, as amended, and the President may allocate to the Federal

Trade Commission for the purpose of carrying on such investigations, funds from

moneys appropriated for carrying out the purposes of this title.

(6) The President may at any time investigate and hold public hearings with

respect to hours of labor, rates of pay, labor practices, labor policies, and other con-

ditions of employment in any trade or industry or subdivision thereof.

"employers and employees

"Sec. 7. (a) Every code of fair competition or agreement approved, prescribed,

or entered into under this title shall contain the following statement of rights of

employees, which are hereby declared and affirmed: (1) Employees shall have

the right to organize and bargain collectively through representatives of their own

choosing, and shall be free from the interference, restraint, or coercion of employers

of labor, or their agents, in the designation of such representatives or in self-

organization or in other concerted activities for the purpose of collective bargain-

ing or other mutual aid or protection; and (2) no employee and no one seeking

employment shall be required as a condition of employment to join any company

union or to refrain from joining, organizing, or assisting a labor organization of

his own choosing.

"(b) All employers in the trade or industry or subdivision thereof with respect

to which any such code or agreement is in effect shall comply with and be bound

by the requirements of subsection (a) and with the maximum hours of labor,

minimum wages labor practices and labor policies and other conditions of employ-

ment set forth in any such code or agreement.

"application e*> AomcuLTunAL adjuotment *e*

"Sec. 8. (a) This title shall not be construed to repeal or modify any of the

provisions of title I of the Act entitled 'An Act to relieve the existing national

economic emergency by increasing agricultural purchasing power, to raise revenue

for extraordinary expenses incurred by reason of such emergency, to provide

emergency relief with respect to agricultural indebtedness, to provide for the

orderly liquidation of joint-stock land banks, and for other purposes', approved

May 12, 1933, as amended; and such title I of said Act approved May 12, 1933,

may for all purposes be hereafter referred to as the 'Agricultural Adjustment Act.'

"(b) The President may, in his discretion, in order to avoid conflicts in the

administration of the Agricultural Adjustment Act and this title, delegate any

of his functions and powers under this title with respect to trades or industries

or subdivisions thereof which are engaged in the handling of any agricultural

commodity or product thereof, or of any competing commodity or product thereof,

to the Secretary of Agriculture.

"(c) Nothing in this title of this Act, and no regulation thereunder, shall

prevent an individual from pursuing the vocation of manual labor and selling or

trading the products thereof; nor shall anything in this title of this Act, or regula-

tion thereunder, prevent anyone from marketing or trading the produce of his

farm.

"oil regulation

"Sec. 9. (a) The President is further authorized to initiate before the Inter-

state Commerce Commission proceedings necessary to prescribe regulations to

control the operations of oil pipe lines and to fix reasonable, compensatory rates

for the transportation of petroleum and its products by pipe lines, and the

Interstate Commerce Commission shall grant preference to the hearings and

determination of such cases.

"(b) The President is authorized to institute proceedings to divorce from any

holding company any pipe-line company controlled by such holding company

which pipe-line company by unfair practices or by exorbitant rates in the trans-

portation of petroleum or its products tends to create a monopoly.
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"rules, regulations, and definitions

"Sec. 10. (a) The President is authorized and directed to prescribe such rules

and regulations as may be necessary to carry out the policy of Congress in

accordance with the standards of this title, and to secure compliance with codes

and agreements approved, prescribed, or entered into under this title.
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"(b) The President is further authorized to make reasonable provision for the

promotion and maintenance of codes and agreements under this title by means of

distinctive insignia or labels, by requirements that departments and agencies of

the United States purchase from persons complying with such codes or agree-

ments, or by other appropriate means. The President may regulate the distribu-

tion, use, and display of such insignia or labels, in order that purchasers and

consumers of goods and services may be assisted in supporting the standards of

fair competition provided for in this title.

"(c) The President may, from time to time, cancel or modify any order,

approval, rule, code provision, or regulation issued under this title, and each code

and/or agreement approved, prescribed, or entered into under this title shall

contain an express provision to that effect.

"(d) As used in this titleâ€”

"(1) The term 'person' includes any individual, any partnership, association,

corporation, trust, or any other form of business enterprise, and any receiver,

trustee, executor, or administrator thereof;

"(2) The term 'code of fair competition' or 'code' means any group of pro-

visions heretofore or hereafter approved or prescribed as such by the President

under this title; eed-

"(S) The term 'unfair competition' includes those business practices which (a)

damage the interests of workers by imposing unduly low wages, long hours, or such

labor policies and labor practices as result in intolerable working conditions, and/or

(6) harm the consumer by misrepresentation of commodities and services or by the

impairment of quality to a point such as to threaten health or safety, and/or (c) damage

the legitimate interests of business competitors, and/or (d) threaten the general welfare

by provoking the wasteful exploitation of scarce natural resources: Provided, Thai

business practices which involve only the offering of higher quality, superior service,

lower prices, and/or more favorable terms of sale shall not be construed to be damaging

to the legitimate interests of business competitors and shall not be deemed to be 'unfair

competition' within the meaning of this Act;

(4) A monopolistic practice shall be any business practice, including the use of

patents or copyrights, which has the effect of creating, perpetuating, or increasing the

domination by a person or group of persons over production, distribution, prices, or

trade practices, in any trade, industry or subdivision thereof: Provided, however^

That such business practices as are clearly shown to result in a substantially more

efficient supplying of goods and services to consumers at substantially lower pricesr

shall not be regarded as monopolistic practices; and

(5) "The terms 'interstate and foreign commerce' and ' interstate or foreign

commerce' include, except where otherwise indicated, trade or commerce among

the several States and with foreign nations, or between the District of Columbia

or any Territory of the United States and any State, Territory, or foreign nation,

or between any insular possessions (including the Philippine Islands) or other

places under the jurisdiction of the United States, or between any such possession

or place and any State or Territory of the United States or the District of Colum-

bia or any foreign nation, or within the District of Columbia or any Territory or

any such insular possession or other place under the jurisdiction of the United

States.

"enforcement

"Sec. 43t 11. (a) The several district courts of the United States, the Supreme

Court of the District of Columbia, and the United States courts of any Territory

or other place subject to the jurisdiction of the United States (including the

courts of the Philippine Islands), are hereby invested with jurisdiction of any

proceedings under this title, including jurisdiction *Â© prevent aÂ«d- rcotrain viola

tiona ef specifically to enforce and to prevent and restrain any person from violating

any provision of any code, e* agreement, order, or regulation approved, prescribed,

or entered into under this title; and it shall be the duty of the several district

attorneys of the United States, in their respective districts, under the direction

of the Attorney General, to institute proceedings Â» equity to prevent aad rcotrain

tmy violation of aÂ»y suoh oodc e* of aÂ»y such agreement to whioh 4&e Prcoidcnt

is a party, to enforce such remedies.
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"(b) Any violation of the provisions of any code or of any rule or regulation,

approved, prescribed, or continued in effect, under this title, as amended, shall be

a misdemeanor. Any person violating any such provision shall upon conviction

thereof be subject to a fine of not more than $â€” . Each day such violation

continues shall be deemed a separate offense. Any agency of the United States
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established or utilized by the President under section 2 (a) and authorized to

administer such provisions may, prior to the commencement of suit with respect

to any such offense, subject to the approval of the Attorney General, compromise

the liability, civil or criminal or both, arising under this title with respect to

such offense (1) upon payment of a sum, not in excess of $ , to be assessed

and collected by such agency, and (2) upon the entry of a consent decree enjoin-

ing the future commission of such an offense, or \ipon entering into a stipulation

that the United States may upon its own motion at any time upon five days'

notice to the violator cause such a decree to be entered by any court of competent

jurisdiction.

"(c) Whenever, after due notice and opportunity to be heard, upon com-

plaint by an employee or his representative, alleging any violation or violations,

occurring after the date this title as amended takes effect, of any provision of

any code relating to minimum wages or maximum hours of labor, any govern-

mental agency established or utilized by the President under section 2 (a) de-

termines that any person has violated such provision, such agency shall find the

facts constituting such violation and the amount of damage, if any, 'which such

employee has suffered as a result of such violation, and shall make an order,

incorporating such findings, directing the violator to pay such damages to such

employee on or before the date fixed in such order.

"(d) If the violator does not comply with the order on or before the date

fixed in such order, the Government agency so empowered by the President may in

the name of complainant may within six months from the date of the order file in

any State or Federal court of competent jurisdiction a petition setting forth the

causes for which fee the complainant claims damages and the order of such agency

in the premises. Such suit shall proceed in all respects like other civil suits

for damages except that the findings and the order of such agency shall be prima

facie evidence of the facts found therein: Provided, That the petitioner shall not

be liable for costs at any stage of the proceedings unless they accrue upon his

appeal, and the damages payable when a violation is established shall in no event

be less than $ . If the petitioner finally prevails, he shall be allowed a

reasonable attorney's fee, to be taxed and collected as part of the costs of suit.

"(e) Nothing herein shall be construed to require any person complaining of

any such violation to resort to the remedies and procedure provided for in sub-

sections (c) and (d) of this section before bringing any suit at law which he would

otherwise be entitled to prosecute.

"(f) The provisions, including penalties, of sections 9 and 10 of the Federal

Trade Commission Act, as amended, are made available to any agency of the

United States established or utilized under section 2 (a), and shall be applicable

to any persons subject to the provisions of this title, or any code of fair competi-

tion, agreement, order, rule, or regulation under this title, whether or not such

person is a corporation.

"(g) The termination in any manner, in whole or in part, of any code of fair

competition, agreement, order, rule, or regulation approved, prescribed, issued,

or entered into under this title shall not extinguish any penalty or liability under-

or arising out of such code, agreement, order, rule, or regulation.

"code revision

"Sec. +3. IS. The President shall review or cause to be reviewed, for com-

pliance with the requirements of this title, as amended, every code in effect upon

the date this title, as amended, takes effect. In order to afford reasonable oppor-

tunity for such review, such codes are hereby continued in effect (subject to

cancelation or modification in accordance with this title, as amended) for a period

of ninety days after June 15, 1935, unless previously reviewed and superseded

hereunder; but no such code shall continue in effect after the expiration of such

ninety-day period unless the President has reviewed such code and has approved

it and finds that the code in the form so approved conforms to the requirements

of section 3 (a) hereof. All rules, regulations, and orders (except orders approv-

ing codes), heretofore issued and now in effect under this title shall continue in

effect until canceled or modified under this title, as amended."
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(The following letter from Mr. E. J. Miller, President St. Louis

Screw & Bolt Co., St. Louis, Mo., was ordered printed in the record.)

Hon. Bennett Champ Clark,

Senate Office Building, Washington, D. C.

Dear Mr. Clark: Recalling our pleasant visit with you in your office you
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expressed a desire to have a statement in writing regarding the effect of codifica-

tion under the National Industrial Recovery Act on our business.

We buy our steel in a semifinished state and operate a small rolling mill to

reduce it to the sizes required, and therefore arc subject to the mandatory pro-

visions of the Iron and bteel Code.

While paying a second assessment of considerable amount we notified the code

authorities that we would refuse to participate in defraying further expense since

the product was for internal consumption and therefore derived no benefit from

the enactment of fair trade provisions.

More than 18 months have elapsed since we subscribed to a code submitted

by the dominating factors in the bolt and nut industry, which was considered

and amended several times by various administrative officials but not signed

for approval.

Incidental to our principal business we are subject to the fabricated metals

code which is parent to four supplementary codes as follows:

which is a total of approximately 10 percent of our production.

Our entire organization and equipment is involved in these codes, the product

being incidental and operations interwoven with our general line of production.

Assessments are based and paid on different factors such as number of employ-

ees, number of machines in operation, number of pieces produced, and value of

finished product.

This makes it impractical to compile all the necessary data demanded and

would entail unjustified expense, and our refusal has created controversy with the

code authorities. In the absence of a code covering our principal business our

operations since the National Recovery Act became effective have been conducted

under the mandatory provisions of the President's Reemployment Agreement,

which differs from the other codes claiming jurisdiction.

To appreciate how a small unit in an industry is handicapped by arbitrary rules

governing operating time of its man power and also to a degree by arbitrary wage

setting, it is necessary to understand the difference in set-up and facilities.

Large factors are simply a multiplication of the small unit with the opportunity

because of extensive operations to concentrate on full operations of some of its

units, and is also in a position to substitute automatic equipment for hand opera-

tion.

To illustrate, under present conditions we operate one rolling mill unit single

turn every other month under code provisions, limiting the daily operation to

8 hours which compels us to adopt 7^-hour 6-day schedule in order that delays

may be provided in finishing the final heat within the 8-hour limit.

Previous restrictions permitted 48 hours per week with an average of 40 hours

in a 6-month period. This permitted a 9-hour 5-day schedule with a reserve of

3 hours to be applied at any time for possible delays, instead of the present 6-day

week, much more desirable to the workmen and an economy to us.

Since 2 hours time is required each day to bring the furnace to operating tem-

perature our cost is increased about 40 cents per ton through operating the extra

day under the new ruling.

Larger factors in the industry with a number of units are not affected in the

same manner, as they can operate the required number of units three 8-hour

shifts without furnace loss leaving the balance inoperative.

Fixing wage rates in an industry also reacts against small units, who, through

lack of volume, cannot counteract with automatic equipment to perform many

of the tasks. The dual effect of establishing a high level of hourly rates therefore

is to eliminate the smaller unit from competition and to increase unemployment.

National Recovery Administration as I see it with its resultant codes has caused

dissension and controversy between factors in an industry, between industry and

April 22, 1935.

Ptrctnt

1. Screw machine products, representing

2. Cap and set screw, representing

3. Machine screw and nut, representing-

4. Galvanizing representing

3

4

2

1
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its workers, and between industry and the consumer, all of which are obstacles in

the path of recovery.

I believe that the elimination of sweat shops, child labor, and unfair practice

can be accomplished in a general and more direct manner.

I refer to a copy of my letter addressed to you under date of February 19,
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which covers my viewpoint.

Thanking you for the opportunity of presenting opinions, and apologizing for

the necessary lengthy explanations, I am,

Yours very truly,

E. J. Miller.

February 19, 1935.

Hon. Bennett Champ Clark,

Senate Office Building, Washington, D. C.

Dear Mr. Clark: The Nye-McCarran resolution should be supported to dis-

close unfair practices and wasteful expense of code operation. Determination

and control of fair practices by dominating influences within an industry does not

provide equitable consideration of all who may be affected.

A much simpler and more equitable plan would be to define general fair prac-

tice, prohibit infringement by law and provide proper agency to construe and

enforce.

My definition of fair practice would be that all trade must be on a voluntary

basis without interference, coercion, intimidation, or misrepresentation.

There must be no discrimination between buyers in the form of allowances,

rebates, exemptions, or special privilege of any kind.

The character of its goods or service can be defined by industry for trade sub-

mission.

Respectfully submitted.

E. J. Miller.

x
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Establishment due to American Railway Union strike 477
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Hebrew Workers Daily 474

Abuses, limitation of, through limiting the amount the code authorities

may assess for operation through budgetary controlâ€”a recent develop-

ment 88

Accounting systems, 16 approved accounting systems analyzedâ€”cost

elements included are listed, chapter 23, Brookings Institution Re-

port 2609-2610

Acker man, Charles, modification of Retail Grocers Code 1349

Adamson law, not single major conflict between railroads and employees

since 17

Adkin, John F., representative Bituminous Coal Code 2517-2519

Administration (see also Code Administration):

Administrative discretion needed in applying 2475

Code administered without uniformity and under seal of secrecy 2399

Code authorities should have activities limited to recommendation

to same branch of the Government, Department of Justice, or

Federal Trade Commission 2400

Code restrictive provisions, trend away from 940-963

Commission proposed, 10-year term of office, chapter 30, Brookings

Institution report. 2641

Compliance problems would be settled by new law clarifying doubts 2478

Compliance, trade practice committee, labor committee 2477

Cost:

Nonpayment of code assessments 255

Information 869

Difficulties, administrative, Sol Rosenblatt quoted in chapter 23,

Brookings Institution Report 2620

Emergency code provisions, relief from 2477

Faults due to human error and not to bad law 2416

Intervention, necessity for, to see justice done 161

Method of originating code 149

N. I. R. A.:

Body of code laws and agencies set up to administer them are

"seriously defective", chapter 40, Brookings Institution Re-

port 2669

Oppressive character of code administration 2396

Organization and procedure of the N. R. A., part II, Brookings Insti-

tution report 2602,2603,2604
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Administrationâ€”Continued. Page

Price information 869

Private bodies should not exercise any public authority in admin-

istration of N. I. R. A., should not exercise discretionary power

in interpretation of law, or lay down rules of law enforcement- 19
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Problems of, industrial planning, emergency administration, com-

pliance 2476

Administrative agencies, findings of fact by, prima facie evidence 2478

Administrative agency:

Decisions finally decided by courts 2483

Necessity for 2475, 2491

Administrative machinery, Clothing Code3 396, 397

Advertising, beneficial, effect of Hatchery Code on 1789

Affidavits, employees of Fred Perkins re prosecution under Battery Code

for violation of minimum-wage provisions 2312, 2314, 2315

Agreement:

Adherence to, between President and industry and labor rather than

codes 2487

Reemployment Agreement of President, 90 percent of industry signed. 2484

Agreements:

Cloak and suit industry, collective agreements with other associations

monopolistic, recognized by code authority 2524

To secure maintenance, inclusion in codes 687

Agricultural Adjustment Administration:

Complements other agencies 2479

List of food codes promulgated by 2229

Mandate to raise farm prices 595

Air transport, code provision on limitation of new machinery 2941, 2947

Albert, Melvin, motion-picture industry, needs new code 1313

Alcohol (see also Federal Alcohol Control Administration):

Consumption before prohibition twice what it is now 2169

Erection and/oi operation of distilleries after prohibition 2175, 2176

Federal Alcohol Administration functions 2167

Federal Control Administration 2163

List of Federal Alcohol Control Administration permits by Statesâ€” 2177

List of permits (by States) denied by Federal Alcohol Control Ad-

ministration 2189

Whisky production, 1934 2175

Alcohol Tax Unit, successor Prohibition Alcohol Permit Bureau 2172

Alcoholic codes, imposed on industry 2172

Allocation of production, inclusion in codes 686

Alloy casting, code provision on limitation of new machinery 2944

Alloy castings. (See Alloy Castings Code.)

Alloy Castings Code, liquidated damages, provisions for (report, Research

and Planning Division, N. I. R. A., Post Code Analysis Unit) 2973

Alloys industry, code provision on limitation of new machinery 2948

All Weather Roof Co., N. I. R. A. Roofing Code, a racket 2886

'Ahvart, P. J., opposed to continuing price or cost protection provisions of

Coal Code, price fixing ruining small coal dealers 2287-2290

Ahvart Bros. Coal Co. of Chicago, opposes continuance of Retail Solid

Fuel Code, except as to wages and hours 1407

Amalgamated Clothing Workers:

Hillman's organization very strong influence in formulating code 85

Organizers of the main markets dominating clothing industry 417
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Page

Amalgamated Clothing Workers of America, history 471-482

Amalgamated Clothing Workers Union, circular re removal of Blue

Eagle in Greif case 461
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Amalgamated Garment Workers Union, Hillman discusses contracts of. 331-332

Amalgamated Retail Ice and Coal Dealers Association 1550

Statement of attitude toward N. I. R. A- 1551

Amendments:

Builders and supplies' trade, relating to violations of code 2980

Clothing Code:

Eliminating secrecy, proposed by Industrial Recovery Associa-

tion .* 420

Proposed by Industrial Recovery Association 566, 567

Statements in support of 414, 434-438

Investment Bankers Code, relative to violations 2979

Macaroni Code, relative to violations 2979

Mason, Lowell B. (Senate bill no. 2445) 1145-1150

Motor Vehicle Retailing Trade, amendments taken from release no.

8405, October 22, 1934 2978-2981

American Booksellers Association. (See E. S. McCawley, president.)

American Commercial Alcohol Co., produce little beverage alcohol 2174

American Federation of Hosiery Worker.-:

Favors continuance of N. I. R. A 1548

Favors N. I. R. A 1543

Pays Emil Rieves salary 1545

American Federation of Labor:

Clothing workers, no interest in 473

Clothing workers, refused hearing in 1914 481

Favors extension of N. I. R. A 127

American glassware, administrative orders affecting machinery provisions. 2951

American Glassware Industry, code provision on limitation of new

machinery 2944

American Hotel Association:

Brief against hotel and restaurant codes 1393

Special code committee, J. Leslie Kincaid, chairman, attacks legality

and constitutionality of Hotel and Restaurant Codes 1397

American Millers Association; referendum shows millers opposed to code

7 to 1, especially small millers 2711, 2713

American Petroleum Institute, concerned with research, statistical, scien-

tific work, paid salary Louis Titus, attorney, Petroleum Code Author-

ity; Titus did legislative work for (see also Titus, Louis) 2208

American Pharmaceutical Association 1833

American Railway Union, strike 477

Ames Co., The, by Frederick S. Kellogg, on codes in iron and steel industry- 1150

Antitrust laws:

Abeyance in, under N. I. R. A. (letter, Independent Citizens League,

Inc.) 2896-2897

Abrogated, pro tanto by codes 190-191

Antitrust provisions new law objectionable 2208, 2209

Attorney General in charge antitrust division could have done far

better job than N. R. A r 2237

Beneficial to small business (letter, Laco Oil Burner Co.) 2870

Business men intimidated by 206-207

Competition could not be resurrected in many industries by the

(re application of the memo from Consumer's Advisory Board, etc.) _ 646
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Antitrust lawsâ€”Continued P&ge

Competition, necessary to regulate 2475

Deficient in curbing monopoly 316

Distinction between interpretation and suspension of act 452

Economic effect oppressive to small enterprises (letter, Fayette R.
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Plumb, Inc.) 2831-2833

Effect of, minimized by N. R. A 1294

Enforcement discussed by Walton Hamilton 2049-2050

Enforcement essential to recovery.. 757

Fail (memo, from Consumer's Advisory Board, etc.) 646

Failure for 43 years 9

Favored 571

Greater freedom desired 572, 573

Impotent as to many industries (memo, from Consumers' Advisory

Board, etc.) 646

Incompatible with codes 206

Invasion of the field of business by Government 211

Industrial act predatorially merged in provisions of antitrust law 2499

Interpretation by legislatures, discloses unenforcement of 637

Intrastate business, no protection of 2418

Invasion of the field of business by Government 211

Limitation of abrogation of, discussed 191-192

Lumber Code, if promise made by Deputy Administrator Cates to

avoid them, Richberg says it was without precedent in N. R. A 85

Made noneffective; relaxation of 2482, 2483

Mergers concentrated power in a few corporations 2407

Mineral industries, effect of, discussed by C. K. Leith 2091-2092

Modified by N. I. R. A. codes, Fair Tariff League 2787

Monopolistic tendencies cannot be prohibited by present laws 2455

Motion Picture Code, tendency to make abuses and unfair practices

exempt from antitrust laws 2032

N. I. R. A. amends antitrust laws 2210

N. I. R. A. destroying 2891

N. I. R. A. permits anything suspended under antitrust law 2500

N. I. R. A. promise of constructive relief from antitrust lawsâ€”no mi-

rage 2602

Natural resources industries, should not apply to 642

Natural resources industries, unthinkable that they should again be

subjected to the (memo from Consumers' Advisory Board containing

recommendations for the revision files N. I. R. A.) 646

Object not to prevent production 696

Operation of N. I. R. A. under fundamental misconception.. 2480

Practices hitherto considered violations of, considered legal if approved

by the N. I. R. A. 658

Price fixing and price control, diametrically opposed to policy of anti-

trust laws 1101

Regulation of, under competition 2047-2050

Relation to code provisions 2040-2041

Relaxation 1335-1336, 2475

Restoration essential 1931

Return to, will bring lethargy and destruction 2459

Same ends and values should be read into N. I. R. A 2058

Should not be repealed 2057

Supreme Court interpretation, favored by Curlee 452
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Antitrust lawsâ€”Continued PÂ»Â«

Suspended... 226,245

Suspension by N. I. R. A 1689-1690, 1707

Violated by acts authorized by Code for Rubber Manufacturing
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Industry 704, 732-734

Violated under the Steel Code 2761-2762

Violation under cloak of codeâ€”fire hoseâ€”Rubber Code Authority.. 662

Violations under the Steel Code.. 2755-2758

Apparel Industries (Apparel Industries Committee for Renewal of N. I.

R. A.. 2829-2831

Apparel Industries Committee, for renewal of N. I. R. A., extension urged.. 2829-

2831

Approval. {See Effect of N. I. R. A.)

Arbitration, specified forms of arbitration regulated in 13 percent of codes

(ch. 22, Brookings Institution Report) 2606

Argus Manufacturing Co., N. I. R. A. extension opposed; amounts to

dictatorship over business (letter, Argus Mfg. Co.) 2861

Arnot, M., deputy administrator 1485

Asbestos. (See Asbestos Code.)

Asbestos Code, cost of investigation, provisions for (report Research and

Planning Division N. I. R. A. Post Code Analysis Unit) 2970-2971

Asbestos industry, provision in code for cost of investigation 2970

Asphalt and mastic tile (see also asphalt and mastic code):

Provision in code for cost of investigation... 2972

Asphalt and Mastic Tile Code, cost of investigation, provisions for (report

Research and Planning Division, N. I. R. A. (Post Code Analysis Unit) _ . 2972

Asphalt Shingle and Roofing Industry Code, provision on limitation of

new machinery 2940

Asphalt Shingle and Roofing Manufacturing Code, cost of investigation,

provisions for (report Research and Planning, Division N. I. R. A., Post

Code Analysis Unit) .. 2972

Assessments:

Budgets, required to submit 144

Code authority not empowered to assess what it pleases 88

Collection of, not possible as to 100 percent of 2475

Effect on small business ..- 2776, 2777

Goal of industry, $41,000,000 â€” . 2475

Graphic Arts Code, objections to 2214

Handbag Code a racket, big salaries for code authority 2720, 2721

Hearings, cost of 1194, 1195, 1196, 1197, 1198

Legal liability under Roofing Code 2886

Legal right to collect (macaroni manufacturing industries) 2874-2875

Legality of, discussed . 188

Legality of, for cost of maintaining code authority upheld in court 90

Macaroni Code (Macaroni Code Authority) 2874

Millinery Code unreasonable (Ernest L. Rhodes Co., Inc.) 2876-2877

Multiple, for cost maintaining overlapping codes, a complication 90

N. I. R. A. code assessments collected by intimidation (Los Angeles

French Bakers Association) 2873-2874

N. I. R. A. code assessments heavy (Monumental Sales & Manufac-

turing Co.) 2879-2880

N. R. A. influence to get assessments paid 146, 147

Opposition to code authorities levying assessments on industry.. 2203, 2204

3010 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Assessmentsâ€”Continued.

Plumbers Code, one-fourth of 1 percent of gross business in 1933, pBgÂ»

minimum $5, whether a profit or a loss in the business . 1811

Refrigerating Machinery Code claimed unjust (H. W. Wolfe, presi-

dent) - 2884
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Resolution, Code Authority, Motion Picture Industry, that failure

to pay assessment would result in withdrawal of "Blue Eagle".. 2028

Rumors that theaters would have to pay assessments whether signed

code or not, resulted in many motion picture producers signing who

did not believe code fair to small producers 2027

Small business, no benefit, threats, etc 2232

Under code for rubber manufacturing industry paid by Rubber Manu-

facturers'Association 704,707

Association of Distilled Spirits Industries, Howard Jones, excused as wit-

ness 2198-2199

A. & P. Tea Co.:

Discounts 2319

Practices to secure business 2319

Secret rebates 2319

Vast purchasing power 2319

Atlantic mackerel fishing, control of 2961-2962

Atlas Box Co., N. I. R. A. extension urged 2826

Attorney General:

Accomplishments and shortcomings of the Office of (Fair Tariff

League) 2783-2784

Responsibility administration National Recovery Act 2238

Auction and Loose Leaf Tobacco Warehouse Code 1361-1367

Automobile. (See Automobile Code; Automobile Retailing Code; Motor

vehicle.)

Automobile Code:

Opposed to (The Henley Kimball Co.) 2855-2856

Price-fixing Code (The Henley Kimball Co.) 2855-2856

Used-car prices too high (The Henley Kimball Co.) 2855-2856

Automobile Industry:

Average wages in 109

"Artificial freight" charges to consumer plus f. o. b. Detroit price

(Richberg) 133, 134, 135

Hours and labor 108

Increase in pay roll and number of employees attributed almost

entirely to N. R. A 107

Increased purchasing power due to N. R. A. and A. A. A 108

Automobile Manufacturers Association, Alfred Reeves, vice president,

favors present code, submits brief opposing drastic changes by S. 2445

as setting up dictatorship over business 2715, 2720

Automobile Retailing Code, monopolistic (Used Car Statistical Bureau,

Inc.) 2868-2869

Automotive Service Bureau, Motor Vehicle Retailing Code monopolistic-. 2878

Average Industry Cost. (See Cost, Average Industry.)

Aycock, T. J., Sr.:

Vita Foods, Inc., letter to Senator George Apr. 8, 1935, Mayonnaise

Code, oppressive to small business 1956-1959

Business, small codes oppressive to small business 1956-1959

Ayer, Colonel, survey of depressions in past 100 years 2656

Aylesbury, E. T. (See Lewis & Aylesbury.)

Ayres, Ruth (and Bard, Enid) Private Price Control and Code Policy 875
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B

Babcock, Harry A.: Page

Fire-hose prices same in all municipalities 814

Notification to trade not to pay attention to presidential order 815
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Price fixing 809, 810, 811, 812, 813, 814, 815

Badley, J. F., threatening conduct 1462

Bailie, W. L. (See Independent Citizens League, Inc.)

Baker, Newton D., defended voluntarily Mr. Perkins, York, Pa. (see also

Mr. Perkins) 2504-2505

B. & O. Battery Manufacturing Co., N. I. R. A. extension opposed 2848

Ball, R. J., proprietor. (See B. & O. Battery Manufacturing Co.)

Barber shops:

Codes completely suspended 95

Interstate commerce, question of 2498

Should be eliminated from codes 22

Bard, Enid (and Ayres, Ruth) private price control and code policy 875

Barnard & Leas Manufacturing Co., N. I. R. A. extension opposed,

N. I. R. A. harmful to small business, N. I. R. A. creates monopoly

under Flour Milling Code, N. I. R. A. will increase unemployment 2847

Barrett, R. J., certain things essential to reestablish N. R. A 2318

Barrett, Robert J., testimony adverse to N. R. A 2316

Barrow Manufacturing Co. (boys' and men's clothing), Winder, Ga.

(W. H. Jennings, president, letter, March 4, 1935, to Senator George)

1969-1970

Bartenders' Alliance, testimony of Charles E. Sands representing, favoring

retention of codes 1389

Basic Materials Division. (See Code, Basic Materials.)

Basing-point system:

"Basing point" (price fixing), Iron and Steel Codes 1162, 1174

Consumers' Advisory Board, attitude of 853

Discrimination 853

Effect upon prices 853

Federal Trade Commission report 357-362

Inclusion in codes. -_ 686

Iron and steel industry 658

Iron and steel report, excerpts from (conclusions as to the more gen-

eral problems of) 2910

Iron and steel report, excerpts from (general theory of costs, prices,

and limitations of competition) 2909

Iron and steel report, excerpts from (recommendations) 2914

Iron and steel report, excerpt from (the objection that it is used as a

means to facilitate price agreements) 2913

J. O. Jackson 1705

N. R. A. codes and price control 656

Battery Code, prosecution and conviction of Fred Perkins under 2291-2307

Batting and padding, code provision on limitation of new machinery 2949

Beacon Devices, Inc., N. I. R. A. extension opposed; propaganda in re

N. I. R. A. extension 2860

Beer wholesalers, actions by F. A. C. A., table of 2195

Beaufort Gazette, The, N. I. R. A. approved with modifications 2851

Beeswax Bleachers and Refiners Industry Code provision on limitation of

new machinery 2945

Behrmann, John F., secretary (the United Retail Grocers & Delicatessen

Dealers Association, Inc.) 2835
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Belcher case: Page

Appeal dismissed by Government 462, 1482

Bell, Geo. W., executive director, Clothing Code Authority 441

Benepe, (R. 8.), president. (See Leacock & Co., Inc.)

Berkman, J. N.:
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Conditions in waste materials and his placing matter before various

authorities 1558

Statements in re waste materials industry 1569

Statement in opposition to N. I. R. A 1558

Berkowitz, Benj., president. (See Cameo Amusement Co.)

Better Business Bureau, identity with code authorities criticized, as against

small business man 1778-1784

Beverage dispensing equipment. (See Beverage Dispensing Equipment

Code:

Provision in code for cost of investigation 2974

Beverage Dispensing Equipment Code, cost of investigation, provisions

for (report, Research and Planning Division N. R. A. Post Code Analysis

Unit) 2974

Bidding, collusive:

Bid-filing systems, 29 permitted by N. R. A., chapter 23, Brookings

Institution report 2618

By rubber manufacturers under code 697, 720-726

Bidding, competitive. Transactions can only be between code

signers 1719

Biddle, Francis:

Testimony in re labor provisions of N. I. R. A. and other bills and

acts 1535

Testimony opposing labor provisions of Harrison bill 1534

Bids and quotations, specified forms or terms of bids and quotations, and

conditions surrounding them regulated in 18 percent of codes, chapter 22,

Brookings Institution Report 2606

Bids, sealed: Filing of sealed bids regulated in 2 percent of codes, chapter

22, Brookings Institute report 2606

Big business:

American Millers' Association referendum shows millers (especially

small millers) opposed to code, 7 to 1 2711, 2713

Benefits by N. I. R. A. detriment to small business 2215-2217

Benefited by codes, letter John M. Gunn 1950

Codes benefit big business to detriment of small business, letter

S. Schwob.l 1951

Codes drafted by 85, 86

Coercion tendencies, under code 1304-1307

Code provisions, not dictated by 2437

Contention that signers of Motion Picture Code represent big pro-

ducers, letter Abram F. Myers 2026

Control through Code Authority.. 1209-1210-1211

Corporate wealth, control of, 100 out of 300,000 general industrial

corporations due to mergers control one-third of the general indus-

trial corporate wealth 2407

Dominance of, in codes 1799-1801

Dominates Motion Picture Code 2034

Favorable to continuance of N. I. R. A 736

Favored in Motion Picture Code 2028

Favored by antitrust laws (letter Fayette R. Plumb, Inc.) 2831-2833

â–

-, GENERAL INDEX

Big businessâ€”Continued. â–

â–

PÂ»ge

Gasoline and oil industry 2209

Louis Titus, attorney, Petroleum Code authority, objects antitrust pro-

; visions new law :2208, 2209

Made code in Handbag Industry, injurious small business 2720
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N. I. R. A. hearings on price fixing 237

N. I. R. A. protects, but squeezes out "little fellow" 1271

Objects to open price provisions 2439

Opposed to stop-loss provisions 1828

Preference shown big producers, Motion Picture Industry, in drafting

code 2026

Prices controlled by big business in Motion Picture Industry 2032

Refusal to have codes by several big interests (for instance Meat

Packers for their industry) '- 2437

Rubber Code favors 1483

S. Clay Williams, witness 238

Dr. A. G. Silverman, Chief Statistician Labor Advisory Board

"fired" for refusal to doctor report 2399

Subversive of best interests of purchaser, under code 1267

Tobacco interests part of Big Business 226

Tobacco dealers prices, up or down always change together 1808

Trade associations attempt to dictate all provisions of code 2439

Big businesses:

Started as small businesses 207

Billing:

N. I. R. A., for deficiency wages, Sinsheimer Co 561

Bingenheimer, Frank C, N. I. R. A. extension urged 2824

Birmingham Flashing Co. Inc., N. I. R. A. extension urged 2813-2814

Bituminous coal:

Reports of wages and hours prior to code unreliable (see also Northern

Coal Co.) 110

Bituminous Coal Code Authority, approved budget 2367

Bituminous Coal Code:

Blackwell Smith, letter to Senator Pat Harrison, showing representa-

tion of industry (see also Code, Coal) 2516-2519

Small representation of whole industry 2517-2519

Bituminous Coal Industry:

Complaints 2373

Regulation and standardization needed 620

Blackall, A. H.:

Advocates complete control of oil industry 1491

Documents and exhibits submitted 1494-1524

Testimony opposed to Oil Code 1483

Black bill, anticipation of, together with N. R. A. and A. A. A. caused

increase in employment 67

Black Manufacturing Co. (See Handbag Institute of America, Inc.)

Blair, Mrs. Emily Newell:

Limitations of output relative to standard of living 968

Opposes price fixing as inimical to interests of consumers 964, 968

Production control permissible only under Government supervision., 969

Blaisdell, Thomas C, Jr., director Consumer's Division, National Emer-

gency Council:

Better wages, price regulation, character of code authorities, unfair

competition, limitation of production monopoly 632-642

Effect of codes on price fixing 842
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Blaisdell, Thomas C. Jr.,â€”Continued. pÂ«Â»

Employment, provisions in codes 2591

Extracts from discussion pertaining to "Suggestions for code revision

from the Consumers' Advisory Board" 677, 678

Extracts from statements from Consumers' Division of National
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Emergency Council's hearing on prices 675-677

Minimum price fixing, elimination 831

Minimum wages, establishment by N. R. A 847

Plumbing Fixture Code, story of the break-down of indirect price

fixing 841

Prevention of unduly high prices 837

Price fixing in coal industry 840

Price fixing in fire hose industry, excerpts from letters discussing

identical bids 673, 674, 675

Price fixing in mackerel fishing industry benefit only to mackerel 841

Prices kept competitive by break-down of price regulation 838

Testimony re price fixing 591-602

To protect public fully, those industries which refuse to compete

should be subject to Government control as to salaries, bonuses

and profits 679-680

Blanke-Baer Extract & Preserving Co., St. Louis:

Letter to Senator Pat Harrison, Code Authority Mayonnaise Indus-

try, opposed to price filing 2724

Letter to Weld M. Stevens concerning Code Authority Mayonnaise

Industry, price filing 2725

N. I. R. A. extension urged in modified form 2808-2809

Blanket code, effective September 1, 1933 106

Blazer committee:

Report of 1491

Definition of 1490

Report of condition in industry -- 1490

Report on Oil Code 1484

Bleached Shellac Manufacturers' Code:

Cost of investigation, provisions for (report Research and Planning

Division N. L R. A., post code analysis unit) 2975

Bloch Co., billing by N. R. A. for overtime. 559, 560

Blue Eagle (see also Labels, N. R. A.; and N. R. A. Bulletin No. 7):

Absence of, constitutes criminal offense 458

Arbitrary withdrawal of (Streator Daily Times-Press) 2898

Boycott device 1114

Boycott weapon most effective ever devised 457

Cleaning and Dyeing Code could not revive after illness due to 2462

Loss, is sentence of economic death 458

Removed for willful violation 2479

Removal, Greif Bros, while United States District Court injunction

was in effect 459

Removal of, in few cases as penalty for nonpayment of assessments. 90

Resolution passed by Code Authority Motion Picture Industry, that

failure to pay assessment would result in withdrawal of Blue

Eagle . 2028

Rumors circulated that exhibitors of Motion Pictures must sign Code

or could not exhibit films containing Blue Eagle 2027

Succeeded President's radio appeal, codes of fair competition 2486

Symbol of emancipation, tobacco dealers 1801-1802

Withdrawal of 2348-2356
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Boehne, Hon. John W:

Price fixing and discrimination, southern pig iron, under N. R. A., v. Page

Evansville, Ind. manufacturers 1777, 1778

Bolgiano, Ralph, president. (See the Duraflex Corporation.)

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:45 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Boiler, George W.:

Opposition expressed to price fixing by Retail Solid Fuel Code Board

in Chicago, charging domination by Chicago Coal Merchants Asso-

ciation and the declaration of an emergency when none existed in

order to fix prices r_ 2279-2287

Boom, the Precode Boom, chapter 34, Brookings Institution report 2658

Bootlegging. (See Price cutting.)

Bootleg distillery, never converted into legal one 2175, 2176

Bootleggers 2169

Bootlegging:

Codes resulted in bootlegging, letter H. Daniel Sabel - 1961

Price-fixing provisions, result of 921

Whisky racket, other than (H. Daniel Sabel, president Red Cap

Battery Corporation) 1960-1961

Boot and Shoe Industry:

Conditions in, show substantial benefits under code 115-119

Support of code by (Richberg) 115

Boots and Shoes, wage statistics explained 1 7-118

Bootz, Win. R., Bituminous Coal Code representative 2517-2519

Bowers, Clyde A., president. (See Bowers Envelope & Lithograph Co.)

Bowers Envelope & Lithograph Co., N. I. R. A. extension urged 2841

Boycott:

Blue Eagle as a device of 1114

Charged in application for complaint by Federal Trade Commission

against Rubber Manufacturers Association et al 695-735

Charged, to secure resale price maintenance, under Code for Rubber

Manufacturing Industry 702-703, 705, 724-726, 728-729

Darrow Board Report 1139

N. I. R. A. remedy amounts to, Curlee 456, 457

Of N. I. R. A. violators urged, as intra trade enforcement 1835

Provision "Grievance and Zoning Boards" in Motion Picture Code

can put an exhibitor out of business 2030

Provision in interest of prior-run producer-owned theaters as con-

tained in code terrifies independent producers 2030

Retail Codes --- -- 1716

Violations of price restrictions in Motion Picture Code punishable by

boycott --- -- 2032

Williams, S. Clay:

N. R. A. did not rely on this or other extra-legal methods 288

Very effective, when used by N. R. A 288

Boycotts, legalization 2717

Brasnstedt & Sons, J. H., N. I. R. A. extension urged 2817

Brand, Chas. J.:

Employees: Number in fertilizer industry -- 1749

Fertilizer Code:

Effect on distributors -- 1748

Effect on farmer 1748

Provides for price-filing 1736

Fertilizer firm made profit under N. I. R. A. in contrast with previous

losses 1742
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Brand, Chas. J.â€”Continued. Page

Fertilizer Manufacturers Code Authority keeps track of new ones

through examining tax tags 1738

Fertilizer manufacturers, insolvencies or reorganizations 1737

Fertilizer prices 1751-1752
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Fertilizer prices advanced under code 1734

Fewer hours and higher pay in fertilizer industry â–

1743

Hours worked, fertilizer industry 1749

Manufacturer of fertilizer sets prices, not buyers 1743

N. I. R. A. extension approved 1736

Open-price system, fertilizer industry 1750-1751

Open-price system, fertilizer industry, 95 percent approves 1746-1747

Open-price system not price fixing, previously buyers dictated

prices -.- 1744-1746

Open-price system prevents price discrimination 1743

Price-control satisfied buyers, made prices uniform 1742

Price-filing, done to meet competition 1741

Price schedules, fertilizer industry . 1756-1757

Selling below cost, fertilizer business 1740

Standard Fertilizer Co. letter, wage increases produced contented

laborers 1742

Wages employees under fertilizer code 1748

Weekly and hourly earnings, fertilizer industry 1749

Brandies, Federal Alcohol Control Administration controlled production

versus permits 2170

Brandy:

Federal Alcohol Control Administration issued 169 brandy permits 2176

List of Federal Alcohol Control Administration permits by States.- 2177

List of permits (by States) denied by Federal Alcohol Control Ad-

ministration 2189

Braselton Bros., Inc.:

N. I. R. A. extension opposed.

N. I. R. A. destroying Sherman Antitrust Law 2891

Brashear, W. S., President. (See Barnard & Leas Manufacturing Co.)

Bredfeldt, H. (See West Side Cut Stone Co.)

Buchanan, D. W., Bituminous Coal Code representative 2517-2519

Brenckman, F.:

Code for rubber-tire industry - 1801

Code, Grange demands enforcement sec. 3 of N. I. R. A 1800

Darrow Board reports 1799

Farm Implement Code 1800

Farm prices 62 percent of pre-war in May 1933 1798

Federal Trade Commission, investigate farm machinery industry 1800

Domination of minority by favored few 1799

Increased cost of production caused by monopoly and restrictions 1798

Industrial prices stood at 122, spread between agriculture and

industry still 37 points, in 1933 1798

Lack of, purchasing power keeps farmer out of marketâ€”industrial

commodities beyond reach 1798

Monopoly strengthened by closing of small mills 1799

N. R. A. leaves much to be desired 1800

Price boosting, Grange opposed 1800

Price filing, 438 codes have open 1799
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Brenckman, F.â€”Continued.

Price fixing: Page

Consumers gouged by 1798-1799

In majority of industrial codes 1799

N. R. A. attempted to correct evil of, office memorandum 228 1799

Prices:
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Price parity between industrial and agricultural commodities 1798

After N. R. A. approved, average level of farm prices advanced

to 85 percent of prewar prices 1798

Disparity in, due to artificial regulation and regimentation 1798

Factor retarding recovery is continued disparity between agricul-

tural and industrial 1798

Farm machinery 1800

552 out of 554 codes approved contained form of minimum 1799

Purchasing power not kept pace with increased prices under

N. R. A 1798

Representing, National Grange, Washington, D. C; testimony con-

cerning price parity between industrial and agricultural price fixing,

codes, small business 1798-1801

Regimentation of flour milling industry 1799

Small business oppressed 1799

Wheat Flour Milling Code drafted by milling trust 1800-1801

Wheat Flour Milling Industry Code, opposition to 1799

Brewers:

Code presented to Federal Alcohol Control Administration 2171

Federal Alcohol Control Administration functions 2167

Organized 2167

Regional boards 2165

Table of actions by Federal Alcohol Control Administration 2195

Brewers' Code 2164,2165

Bribery, Federal Alcohol Control Administration prevents 2167

Bright & Son, N. I. R. A. oppressive to small business 2887

Bright, W. (See Bright & Son.)

British dockers' strike 477

Brizendine, W. H., Merit Clothing Co., Mayfield, Ky., telegram to

Senator Barkley re attitude toward Richberg in N. R. A. investigation. 368-375

Brohard-Rainer Shirt Corporation, Cincinnati, Ohio: Letter to Senator Pat

Harrison on Cotton Garment Code, section B, article 3, monopolistic. 2726

Brookings Institution:

Conclusions drawn concerning price-fixing and administration of

N. R. A 2506

Hours and wages provisions figures of codes published by Leon C.

Marshall now executive secretary of N. R. A 76

Report, Hours and Wage Provisions in N. R. A. Codes, by Leon C.

Marshall 571,572

Report, The National Recovery Administration; An Analysis and

Appraisal:

Index 2601-2602

Excerpts fromâ€”

Part II. Administration, Organization, and Procedure:

Chapter 5. The Code Making Process 2602

Chapter 9. The N. R. A. and Code Administration 2603

Chapter 10. Summary and Conclusion 2604
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Brookings Institutionâ€”Continued.

Reportâ€”Continued

Excerpts fromâ€”Continued

Part V. The National Recovery Administration and the

Trade Practice Problem: Par*
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Chapter 22. Range and Character of Regulations 2606

Chapter 23. Transfer of Power over Prices 2606

Minimum Price Determination 2607

Cost Protection 2608

Minimum Price Determination Compared with

Cost Protection 2610

Loss Leaders 2613

Contradictory National Recovery Theories 2614

Destructive Price Cutting 2615

Emergency Price Fixing 2616

Waiting Period and Open Prices 2618

Administrative Difficulties 2619

Price Fixing and the Purposes of the Act 2622

Chapter 24. Transfer of Power over Production and

Production Capacity:

Types of Control. 2623

Machine and Plant-Hour Limitations 2623

Production Quotas 2628

Restrictions of Production Capacity 2631

Inventory Control 2634

Control of Production 2635

Control of Production Capacity 2638

Inventory Control 2638

Chapter 30. Conclusions 2639

Part VI. The N. R. A. as a Recovery Measure:

Chapter 31. The Criteria of Recovery 2641

Chapter 32. The N. R. A. Purchasing Power Theory.. 2643

Statement of the Theory 2644

The Theory in Practice 2645

Raising Wages without Price Advances 2645

Wage Raising Followed by Price Raising.. 2649

Chapter 33. Wage Rates and Prices under the N. R. A. 2650

Changes In Wage Rates and Living Costs during

the Depression 2650

The Problem of Measurement 2653

Wage Rates and Living Costs 2654

Wage Rates and Wholesale Commodity Prices 2655

The Distribution of Wage and Price Increases 2656

Internal Readjustment of the Price Structure 2657

Chapter 34. Prices and Purchasing Power 2658

The Precode Boom 2658

Higher Income versus Higher Prices 2659

Income Expansion 2661

Particular versus General Interests 2662

Putting a Bottom under Wage Rates and Prices.. 2663

The Question of Debt Burdens 2664

Chapter 39. Conclusions 2665

Part VII. Chapter 50. Concluding observations 2668

Study of price differentials in food and grocery industry 1168
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Brown, H. S.: Page

Assistant administration officer, N. R. A 2322

Exhibits and statements introduced and made 2322-2393

Exhibits in re budget situation 2322
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Testimony favorable to N. R. A 2322

Brunssen Co., Inc., George, N. I. R. A. extension urged 2839

Budget, Clothing Code Authority, proposed by 439-441

Builders and supplies' trade, amendment to code, relating to violations.. 2980

Builders supplies' trade. (See Builders Supplies Trade Code.)

Builders Supplies Trade Code, creates monopoly; minimum mark-up pro-

vision oppressive to small business 2891-2892

Builders Supply Trade. (See Builders Supply Trade Code, amendment

no. 2.)

Builders Supply Trade Code amendment no. 2, liquidated damages, pro-

vision for (report, Research and Planning Division, N. I. R. A., Post

Code Analysis Unit) 2980-2981

Building. (See Building Code.)

Building Code, "Control of bidding methods" of building-code failure. 2894-2895

Building costs, effect of N. R. A. on building costs, chapter 33, Brookings

Institution report 2657

Building, disparity between rents and construction costs 889

Building materials, cost, figures of 2162

Building supply industry, complaints 2373

Building Trades Department, American Federation of Labor, Washing-

ton, D. C, urges extension of N. I. R. A., defends Construction Code,

opposes Land Development and Home Building Code, condemns Na-

tional Association Real Estate Boards 2793-2794

Building volume price control, effect of 889

Burdens, debt, chapter 34, Brookings Institution report 2664

Burke, J. E., Trade Commissioner. (See The Chamber of Commerce of

Kansas City.)

Burns, John, leader of British dockers' strike 477

Burton, Ishmacl, letter from the Sheet Metal Manufacturing Co. to.. 2761-2762

Business (see also Big business; Small business):

Business recovery hindered by N. I. R, A. (letter, the National

Survey).. 2847

Government in 229

Increased under Tobacco Code 1809

N. I. R. A. codes written by and for big business (Independent

Citizens League, Inc.) _ 2896-2897

N. I. R. A. harmful to small business (Barnard & Leas Manufac-

turing Co.) 2847

N. I. R. A. hasn't increased (Monumental Sales & Manufacturing

Co.) 2879-2880

Rights or privileges under codes (Consumers' Advisory Board, etc.) 647

Types 5, surviving 2408

Business and Advisory Planning Council, favors extension of N. I. R. A 127

Business Planning and Advisory Council, Department of Commerce, rela-

tion to Industrial Advisory Committee of N. R. A. (Henry P. Ken-

dall) 1367-1369

Business man, codes might establish trade practice rules for the protection

of the (Consumers' Advisory Board) 647

119782â€”38 2
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Butler, James M. (Pharis Tire & Rubber Co.): Page

Opposed to price fixing 1480

Statement that little businesses must quit because of price fixing,

answered by Leon Marshall 2695

Testimony opposed to N. I. R. A 1749
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Butter & Co., Harry., N. I. R. A. extension urged (Harry Butter & Co.) 2833

Buyers, pressure on (city of Minneapolis, office of the purchasing agent,

and Minneapolis Typothetae) --- 2888-2889

C

California Container Corporation, N. I. R. A. extension urged * 2815

California sardine processing, re voluntary agreement- 2962-2963

Cameo Amusement Co., N. I. R. A. extension opposed; Motion Picture

Code oppressive to independent exhibitor 2877-2878

Cameron Ice & Fuel Co., N. I. R. A. extension urged 2813

Campbell Chemical Co., The, N. I. R. A. extension opposed; N. I. R. A.

oppressive to small business 2867

Candle manufacturing industry, no new industry to begin operations

except by permission . 2961

Capacity control (see also Production control):

8 percent of codes regulate capacity, chapter 22, Brookings Institution

report 2606

Public interest 1020

Raises serious questions, chapter 24, Brookings Institution report 2638

Refusal of privilege to engage in ice business 1017, 1019

Capacity production:

Restrictions in codes by divisions: Textile, food, basic materials,

chemical equipment, manufacturing, construction, public utilities,

finance, graphic arts, amusements, professions, wholesale and re-

tail (ch. 24, Brookings Institution report) 2632, 2633

Restrictions of, 5 types: (1) Limitations on construction, sometimes

of new members; (2) limitations on changing existing facilities;

(3) limitations on removal from one locality to another; (4) limita-

tions on opening new plants; (5) limitations on opening new routes

or extending existing routes, chapter 24, Brookings Institution

report 2623, 2631

Restrictions subject to exceptions, replacements permitted: (1) To

bring existing machinery into balance; (2) to maintain same capac-

ity; (3) to improve efficiency or quality; (4) to lower costs; (5) to

effect modernization, chapter 24, Brookings Institution report 2634

Capper-Volstead Act, copper industry desires N. I. R. A. extended along

lines Capper-Volstead Act of 1922 (United States Copper Association

by Petermann, A. E., secretary) 2776

Carbon-black manufacturing:

Code provision on limitation of new machinery 2944

Control of - 2961

Carbon Dioxide Institute, Inc., propaganda by in re N. I. R. A. extension

(Beacon Devices, Inc.) 2860

Carlson A. C, president. (See Monumental Sales & Manufacturing Co.)

Carpet and rug manufacturers. (See Carpet and Rug Manufacturers

Code.)

Carpet and Rug Manufacturers Code liquidated damages, provisions for

(report, Research and Planning Division, N. I. R. A., Post Code Analysis

Unit) 2973

GENERAL INDEX 3021

Carpet and rug manufacturing: PagÂ«

Control of production 2960-2961

Provision in code for liquidated damages 2973

Cartel courts 1109-1110

Cartels and cartel courts. ... 1126, 1132
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Carter Dry Goods Co., N. I. R. A. extension urged 2824-2825

Cartwright, Harvey, Bituminous Coal Code representative 2517-2519

Cast-iron boiler and cast-iron radiator. (See Cast-iron Boiler and Cast-

iron Radiator Code.)

Cast-iron Boiler and Cast-iron Radiator Code, Liquidated Damages, pro-

visions for (report, Research and Planning Division, N. I. R. A., Post

Code Analysis Unit).. 2973

Cast-iron boiler and cast-iron radiator, provision in code for payment of

liquidated damages 2973

Cast iron soil pipe. (See Pipe.)

Caterpillar Tractor Co.:

N. I. R. A. extension opposed; recovery delayed by N. I. R. A.

through imposition of higher costs; opposed to open price filing in

codes; N. I. R. A. valuable as emergency only 2863-2864

Letter to Senator Pat Harrison on 30-hour billâ€”price fixing, stifling

competition 2728

Cement industry:

Code provision on limitation of new machinery 2941

Plan for sharing available business 2960

Central Fibre Products Co., Paper Mill Div., N. I. R. A. extension urged. 2838

Central West Garment Association, St. Peter, Minn., telegram to Felton

Johnston concerning code provisions to be enforced or scrapped 2729

Centralization of industry discussed 206-208

Chain stores:

Big oil companies entering retail tire business 2448

Common recipients of benefits of discrimination 2473

Control of American Retail Federation 2446

Illustrative of direct interrelationship of interstate commerce to retail

trade. 123

Manufacturer forced to give free products to each chain store outlet 2473

Manufacturer forced to give $7,000 before purchasers would stock

his product 2473

Manufacturer supposed to make profit on reorders 2473

Price cutting 150

Price cutting of one line making up in another 157

Selling at costâ€”tobacco 1809

Chairman, National Industrial Recovery Board, statement of 165

Chamber of Commerce:

Favors extension of N. R. A 127

Chamber of Commerce of Kansas City:

Millinery Code unfair to markets outside of New York; modified

N. I. R. A. suggested 2875-2876

Champion Coated Paper Co.

N. I. R. A. extension urged 2818-2819

Champion Fibre Co.:

N. I. R. A. extension urged, small business benefitted 2835-2836

Chandler, W. L.:

Fixing coal prices 879
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Charge:

Supplying of specified nonindustry products or services, regulated in

4 percent of codes; charge for estimating regulated in 1 percent of Page

codes; chapter 22, Brookings Institutionr eport 2606-

Charlotte Frocks, Inc.:
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Discrimination claimed under Code for Dress Industry; labor pro-

visions claimed unjustly discriminatory; Dress Code hurts small

business (Associated Silk Dress Manufacturers of Kansas City). 2872-2873

Charts:

Administration of N. R. A., list 555, 556-

Chemical Division. (See Code, Chemical.)

Cheney, Ward, as chairman of industry and business committee for

National Recovery Administration extension, telegraphs resolution of

committee approving N. R. A 1061

Chicago Service Station Operator's Association:

Opposed to Oil Code 1488

Chicago Tubing & Braiding Co.:

N. I. R. A. extension urged - 2834-2835

Child labor:

Advisability of regulation by law not by code . 2215

Child labor clause should be incorporated in Federal law 1961

Code benefits in cotton garment industry 1420

Code effective in child labor letter, H. Daniel Sabel, president,

Red Cap Battery Corporation 1960-1961

Congress can regulate because of prejudicial effect on interstate commerce. 2460

Decision re may necessitate constitutional amendment 100>

Desirable to incorporate provisions in codes prohibiting child labor

(memorandum from Consumers' Advisory Board, etc.) 647

Eliminated figures by Green 617, 618

Elimination through code 2421

Elimination considered commendable 776

Elimination of 168

Elimination of, could have been accomplished without N. I. R. A.

opinion of Julian K. Morrison 1948

Lessened under N. I. R. A 748

Provision should be incorporated in Federal law 1961-1962

Regulation by law not N. I. R. A 6:2216

Toiling 14 hours per day in shop 2450

Louis Titus, attorney, Petroleum Code Authority opposed President's

authority prohibit child labor, etc 2200

China Clay Producing:

Code provision on limitation of new machinery 2948

Chiseling:

Whether a violation of code provisions, comes under N. R. A. investi-

gations and not the Federal Trade Commission 92

"Chloroforming" N. R. A 84

Choate:

American Commercial Alcohol Corporation and Commercial Solvents

Co. produce little beverage alcohol 2174

Bootleg distillery never converted into legal one 2175, 2176

Choate, Joseph H., Jr., chairman Federal Alcohol Control Administration,

testimony 2163

Distillation of whisky in only 5 or 6 States before prohibition 2192

Distilling plants erected during prohibition 2175, 2176

GENEKAL' INDEX
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Choate, Joseph H., Jr.â€”Continued.

F. A. C. A. did not assess distillersâ€”primary benefit to country at Page

large 2193

F. A. C. A. did nothing about smuggled, illegal (bootleg) or pre-
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Volstead liquor 2173, 2174

Statement purposes F. A. C. A., etc 2193 et seq

Views on liquor tax 2175

Whisky production figures, 1934 2175

Whisky trustâ€”nonexistent 2173, 2174

Cigarettes:

Loss leader selling, as demoralizing prior to N. R. A ... 1803-1805

City Ice & Fuel Co.:

Earnings increased 13 percent under code 1527

Largest ice company in world 1525

â€¢City of Minneapolis, office of the purchasing agent:

Pressure on buyers; purchasers of materials below cost called a

"fence" (Minneapolis Typothetae) 2888-2889

City service, one of "holy 31" 1486

Clark, Evans, the internal debts of the United States, cited in chapter 34,

Brookings Institution report 2665

Class struggles in New York clothing industry 472

Classification of customers, regulated in 17 percent of codes, chapter 22,

Brookings Institution Report 2606

Classifications, specified classifications or descriptions of industry products

regulated in 3 percent of codes, chapter 22, Brookings Institution

report 2606

Clay, Structural Clay Products Code. (See Code, Clay.)

Clay and Shale Roofing Tile Industry, code provision on limitation of new

machinery 2946

Clay Drain Tile Industry, code provision on limitation of new machinery. 2946

Clayton Act, prosecution for violation of 1490

Cleaning and dyeing, labor provisions of codes as to, only technically in

force 95

Cleaning Establishments, should be eliminated from codes 22

Clement, John S., member, N. R. A. Industrial Appeals Board 1384

Cleveland Buff & Manufacturing Co., N. I. R. A. extension opposed;

X. I. R. A. hard on small business; N. I. R. A. produces higher prices. 2866-2867

Cleveland Trust Co. Bulletin, September 15, 1932, Survey of depressions

during past 100 years, chapter 33, Brookings Institution report 2656

Cloak and Suit industry, report contains interviews with jobbers, manu-

facturers, contractors; affidavits from workers 2523-2597

Cloth Glove Code, labor provisions discriminatory (Newton Glove Manu-

facturing Co.) 2899, 2900

Cloth Gloves. (See Cloth Gloves Code.)

Clothing, Amalgamated Workers Association influence through Hillman

in formulating code very strong 85

Clothing, Amalgamated Workers Association, complaints from minority

groups ofâ€”re reduction of hours by code 77

Clothing Association, Dechsler's recommendations for future work 490-492

Clothing, boys' and men's, Barrow Manufacturing Co., Winder, Ga.

W. H. Jennings, president, letter, March 4, 1935, to Senator George)

N. R. A. injuring the South 1969-1970
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Clothing code: Page-

Amendments, proposed by Industrial Recovery Association 566, 567

Amendment proposed to eliminate secrecy re information 420

Amendments, statement in support of 414, 434-438

Article 2 (b), Curlee Co. bill by code authority for noncompliance. 536, 537
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Article 2 (b), history 499-

Article 2 (b), wage differentials 500-508, 510, 533

Article 2 (b), wage differentials, discussion by Industrial Recovery

Association 500 502, 510

Article 2 (b), wage differentials, interpretation 511-519-

Article 2 (b), wage differentials, Vincent memorandum re Greif non-

compliance 574-583

Curlee desires access to data 415, 421

Data criticized by Curlee 423

Differences of northern and southern groups 490, 491

Eliminates home work 546

Exemptions 571

Historical review, by David Drechsler, in Daily News Record 443-

Improvement in clothing industry due to - 588-589-

Improvement in industry due to 570

Issues upon which the northern and southern groups split 533

Section IV, labels 564

Situation under, discussed, re small business 342-344

Labels, Vincent memorandum re withholding from L. Greif & Bro_ 574-583-

Maintains wage differentials 384, 387

Paragraph IV, maximum hours and minimum pay, establishment of. 565

Minimum wage rates in proposed amendment unjustified 438-

Points of difference 392-397

Proposal by IT. S. A., association accepted 447

Proposed wage rate amendments, endorsements 559

Wages raised in clothing industry 407

Clothing Code Authority:

Amendments to code 509

Article 2 (b), deficiency alleged to. employees-by Greenspoon Clothing

Co 466,467

Article 2 (b) issue over which the northern and southern groups split. 445,

447

Article 2 (b) objected to by Industrial Recovery Association because

of vagueness 466-469

Article 2 (b) violation results in removal of "Blue Eagle" labels in

Greif case 461

Billing for deficiency wages 561, 562

Committee to adjust equities 389, 390

Committee to adjust equities, powers self-delegated 432

Compiles wage data from test weeks 405

Complaints over attempts to standardize the country into mold of

eastern practices 458

Constitution of 429. 538

Constitution of, ;is recommended by Industrial Recovery Associa-

tion 425-43S

Curlee dissatisfied with 424-438

Curlee dissatisfied with unlimited power of committee on equities 427

Data analyzed by Dr. Willford I. King 434-438

Data furnished Industrial Recovery Association not representative. 413, 421

GENERAL INDEX

Clothing Code Authorityâ€”Continued. r<B

Dispute over representation of northern and southern groups 444, 445

Example of exempting order from prohibition of consignment sales.. 449

Executive Directors, George W. Bell, Morris Greenberg 441

Exemptions granted 448
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Exemption power objected to by Industrial Recovery Association. 450-451

Handicap provision 547

Inspectors all connected with Amalgamated Clothing Workers 521

Interpretation of article 2 (b), wage difierentials 534-536

Interpretations 510

Members 511

Nebulous bills rendered 387, 388

Operating agreement required to be signed by members 444

Pay-roll report 484-487

President, Mark W. Cresap 441

Production report 483

Proposed amendments in higher wage brackets 382

Proposed budget 439,441

Raises revenues from sale of labels 415

Refuse consolidated statistics upon request 383, 385

Representation of groups 531-532

Representative data selected by Research and Planning Division.. 416, 421

Revenues provided by sale of labels 440

Shelby ville, Ky., relief factory "2-d" committee granted indulgence to. 455

Wage figures 432

Clothing establishments:

Eastern, average number of workers 377

Clothing industries:

Chicago, strike of 1910 478

First labor clash 474

Clothing Industry:

Code has increased employment in clothing industryâ€”by Sidney

Hillman.. 323

Distribution 558

Early class struggles 472

Exemption from hours limitations 558

Hostility between eastern markets and hinterland 385

Not sweatedâ€”Dr. Lindsay Rogers 407

Number of workers 424, 573

Organization different in East from that in "hinterland" 370

Production data, 1934, and earlier dates 557

Profits, 1934, as compared with earlier dates 557

Clothing Manufacturers' Association of the United States of America 363

Operating agreement 589-591

Clothing Manufacturers:

Industrial Recovery Association of, poll of membership re continu-

ance of N. R. A 1907, 1908

Irreconcilable issues between northern and southern groups 445, 447

Merger between northern and southern groups discussed ' 445, 446

Organization of industry 363-390

Standards in New York market 418

Two separate proposals, New York Times adv., March 22, 1935.. 390-397

Clothing prices, increased under the codes 412
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Clothing workers: Page

History of struggle 471-482

Treated as outcasts by rest of labor movement 482

Coal:

Bituminous:
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Industry 100 percent in favor of maintaining the code 113

Labor compromise with mechanization; wages established at

$4.50 instead of $5 and mechanization machinery not restored.

No increase to public in cost of coal 74

Record under the code in spite of difficulties, an outstanding

achievement. 112

Reports of wages and hours prior to code unreliable 110

Use of other fuelsâ€”gas, oil, etc., factor in break-down of 111

Bituminous Coal Code. (See Code, Coal.)

Price in St. Louis not raised because of code 2688

Should be declared public utility - . . 2502

Coal Code. (See Code, Coal.)

Price fixing in opposed 2287-2290

Price fixing under, in Chicago... 2279-2287

Coal codes:

Complaint against N. R. A. by D. H. Newell, wholesale coal dealer,

Concord, N. H 2746-2750

Coal Industry:

Competition in, increased due to Code 83

Coat and Suit Code:

Report 2520

Cocklin, L. A. (See Laco Oil Burner Co.)

Code:

Administrators, Organization of Board 136

Administration:

Activities of agency may become legislative rather than admin-

istrative, chapter 10, Brookings Institution report 2605

Difficulties, excerpt from chapter 23, Brookings Institution

report 2619

Requires an executive coordinating agency, but without power

to veto administrative policies of the many agencies created

by Congress, chapter 10, Brookings Institution report 2605

The N. I. R. A. and Code Administration, excerpt from chapter 9,

Brookings Institution report 2603

Regulations, range and character, excerpt from chapter 22,

Brookings Institution report 2606

To retain N. R. A., an "army of Federal inspectors" will be

necessary, chapter 9, Brookings Institution report . 2604

Should be effected by impartial board, members appointed for

stated periods, removable only for causeâ€”instead of by a

"representative individual," chapter 10, Brookings Institu-

tion report 2605

Administration of Code harmful, investigator proved to be agitator.. 1951

Administration attitude of Consumers' Advisory Board 856

Administration, graphic arts defended 1220-1231

Administration, question presented as to who shall pay the cost of

maintaining 89

Amendment. (See Code, finance, graphic arts. Amusement Di-

vision.)

GENERAL INDEX

Codeâ€”Continued. Page

Amendments: Answer by M. D. Vincent of Curlee's statement.. 2926-2934

American Millers' Association referendum shows millers, especially

small millers, opposed to Code 7 to 1 2711, 2713

Basic Materials Division, inventory control provisions, chapter 24,
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Brookings Institution report 2634

Basic Materials Division, machine and plant hour limitations, pro-

duction quote provisions, chapter 24, Brookings Institution re-

port 2626, 2629, 2630

Basic Materials Division, restrictions on productive capacity, chapter

24, Brookings Institution Report 2632

Big business, dominance of, in 1799-1801

Big dealers would be unable to stifle competition under price control

of codeâ€”tobacco. . 1808

Chemical Division:

Inventory control provisions, chapter 24, Brookings Institution

report 2634

Machine and plant-hour limitations, production quota provisions,

chapter 24, Brookings Institution report 2626, 2629, 2630

Restrictions on productive capacity, chapter 24, Brookings

Institution report 2633

Clay, Structural Clay Products Code, chapter 23, Brookings Insti-

tution report 2613

Clothing manufacturers, two separate proposals 381

Coal: Price established by St. Louis under Code Authority rejected

by N. R. A. Research and Planning Division on ground that cost

basis was not representative, chapter 23, Brookings Institution

report 2621

Coal, bituminous, minimum price fixed without cost basis, chapter 23,

Brookings Institution report 2607

Construction Division:

Inventory control provisions, chapter 24, Brookings Institution

report 2634

Machine and plant-hour limitations, chapter 24. Brookings

Institution report 2627

Restrictions on productive capacity, chapter 24, Brookings

Institution report 2633

Cotton Textile 229

Distribution, price power in distribution codes. Minimum price may

be invoice cost plus transportation, net purchase price plus allow-

ance for wages, net purchase price plus mark-up, including other

than wages, or list price, chapter 23, Brookings Institution report. 2614

Drug, Retail, has increased pay rolls 1835

Cost to industry, number of complaints of violation 1836

National Retail Drug Code Authority representing more than

50,000 small business men 1833

Electrical manufacturing industry, iron and steel, lumber and timber

products 2602

Enforcement:

Reluctance of Department of Justice in pressing court cases,

chapter 9, Brookings Institution report 2604

Uniform hours of labor and wages urged by Central West

Garment Association, St. Peter, Minn 2729
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Codeâ€”Continued Page

Equipment Division:

Inventory control provisions, chapter 24, Brookings Institution

report - 2634

Machine and plant-hour limitations, chapter 24, Brookings
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Institution report 2627

Restrictions on productive capacity, chapter 24, Brookings

Institution report 2633

Exceptions in case of damaged goods, distressed merchandise, job lots,

discontinued lines, perishable merchandise, seconds, etc., chapter

23, Brookings Institution report 2614

Fair competition, code of, cannot apply to an industry whose prices

are fixed 604

Fair competition, code of, deserves a further trial (memorandum from

Consumer's Advisory Board, etc.) - 646

Fair competitionâ€”essential to life of Advertising Topographers of

America 2707

Farm Implement and Machinery Industry, industry at 20 percent of

capacity 1800

Finance, graphic arts, amusement division:

Inventory control provisions, chapter 24, Brookings Institution

report 2634

Machine and plant-hour limitations, chapter 24, Brookings In-

stitution report 2627

Restrictions on productive capacity, chapter 24, Brookings In-

stitution report 2633

Food Division:

Inventory control provisions, chapter 24, Brookings institution

report 6, 2634

Machine and plant-hour limitations, production quota provi-

sions, chapter 24, Brookings Institution report 2625, 2629, 2630

Restrictions on productive capacity, chapter 24, Brookings In-

stitution report 2632

Furniture, effect on the industry 739

Graphic Arts. (<SÂ«e Code Finance, Graphic Arts, etc.)

Labor provisions sustained prices 236

Lefkowitz, I., member of Code Authorityâ€”tobacco 1806

Making process, chapter 5, Brookings Institution report 2602

Manufacturing Division:

Inventory control provisions, chapter 24, Brookings, Institution

report 2634

Machine- and plant-hour limitations, chapter 24, Brookings

Institution report 2627

Restrictions on productive capacity, chapter 24, Brookings In-

stitution report 2633

Millinery Code should be abolished 2215

Minority group referendum showed 532 millers opposed, 70 for con-

tinuance 1799

Motion Picture:

Contention that signers to code represent big producers, letter,

Abram F. Myers 2025

Industry, unsatisfactory to 1310-1316

National Retail Drug, satisfactory in the opinion of 92 percent of the

industry 1818

Overhead unnecessary 2214

GENERAL INDEX
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Codeâ€”Continued

Paint Industry, "minimum processing cost", chapter 23, Brookings Page

Institution report 2613

Paper. (See Code, chemical division.)
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Perpetuates evils of motion-picture industry 1313

Plumbing:

Application for exemption from hardships 1813

800 protests by plumbers in Borough of Manhattan, contractors

forâ€”big work 1811

Filing fee of $1 on estimates of $100 whether job is procured or

not 1812

Suggested changes in provisions 1814-1816

Unfairâ€”oppresses small plumber 1811, 1814

Violationsâ€”code compliance committee 1812

Prices, evasions in coal industry 879

Production quota provisions, 8 cases, in food, basic materials, and

chemical divisions, based on (1) quota for the industry, (2) parts

assigned to individual units, chapter 24, Brookings Institution

report 2628-2631

Professions division:

Inventory control provisions, chapter 24, Brookings Institution

report 2634

Machine and plant-hour limitations, chapter 24, Brookings

Institution report 2627

Restrictions on productive capacity, chapter 24, Brookings

Institution report 2633

Provisions:

Affecting capital investment. 2935

Dealing with industry capacity 2937

Drift of N. I. R. A. opinion has been definitely away from price

maintenance 171

Effect upon prices 868

Increase of prices in various articles 868

Tabulation of codes having price-fixing provisions by Consumers'

Advisory Board 939-940

Trade-practice provisions stayed, deleted, or restricted (tabula-

tion) 946-963

Unenforceable (chapter 23, Brookings Institution report) 2622

Public TItilities Division:

Inventory control provisions (chapter 24, Brookings Institution

report) 2634

Machine and plant hour limitations (chapter 24, Brookings

Institution report) 2627

Restrictions on productive capacity (chapter 24, Brookings Institu-

tion report) 2633

Restrictions: On new machinery, or other extension 2935

Retail. (See Code, Wholesale and retail division.)

Retail solid fuel; domination of retail solid fuel code board for Chicago

district (no. 26) by Chicago Coal Merchants Association

charged 2279-2287

Retail tobacco trade negotiated and administered by the little man.. 1802

Revision, significance 856

Rubber manufacturing industry, uniform terms of sale under 700,

708, 716-718

3030 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION
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Rubber tire and battery, retail emergency price fixed (chapter 23, PaÂ«e

Brookings Institution report) 2617

Rubber tire industry, burdensome to farmers 1801

Scrapping urged by Central West Garment Association 2729
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Steel:

J. O. Jackson, effect on fabricator . 1705-1706

S. Clay Williams, witness 246

Stone, Crushed, Stone, Sand and Gravel and Slag Code (chapter 23,

Brookings Institution report) 2612

Supervision, Federal Trade Commission has made to the Congress a

number of recommendations to supplement Consumers' Advisory

Board) 646

May be necessary to supplement by measures and controls which

go beyond the scope of Recovery Act (Consumers' Advisory

Board) 646

Textile Division, inventory-control provisions, chapter 24, Brookings

Institution report 2634

Machine and plant hour limitations, chapter 24, Brookings

Institution report 2626

Restriction on productive capacity, chapter 24, Brookings Insti-

tition report 2632'

Tobacco, approved by 250,000 retail outlets 1806

Attacked by "big four" because retail price control menace to

monopoly 1807

Result of demand of small tobacco dealer 1806

Terrible conditions existed previous to code 1807

Seven hundred thousand would suffer loss if code removed 1809

Tobacco retailers' code endorsed by labor 1803

Trade practice regulations in codes, chapter 22, Brookings Institution

report 2606

Uniform bidding under, in fire-hose industry 660-662'

Violation of antitrust law under cloak of N. R. A. Code; rubber hose;

Rubber Code Authority 663

Voluntary, policy in code making (chapter 30, Brookings Institution

report. 247, 2646

Wheat Flour Milling Industry, placed restrictions on smaller mills.. 1799

Wholesale and retail division, inventory-control provisions, Chapter

24, Brookings Institution report 2634

Machine and plant hour limitations

Restrictions on productive capacity, chapter 24, Brookings

Institution report 2633

Code Authorities: (see also Code Authority):

Acted contrary to decree of United States District Court issuing

injunction in Greif case 461

Alleged use of one-sided statistics to show increase of wages and em-

ployment 2928

Answer by M. D. Vincent of Curlee's attack on the Clothing Code,

code authorities thereof, and his examples used 2930

Approved budgets for various code authorities 2341-2342

Arbitrary method of selection of Clothing Code Authorities 2925

Assessment power for cost of operation checked by budgetary control. 88

Assessments made under the Lumber and Timber Products Code. 2120-2121

Assessments under Construction Code not fairâ€”Report by National 4

Association of Real Estate Boards 2138

OENERATi INDEX

Code Authoritiesâ€”Continued. PÂ»Â«e

Authorized to sue in own name 2349, 2350

Big Business Favored in Motion Picture Code 2028

Budget of motor vehicle and retailing trade 2365

Certificates '. 2329-2330
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Code contributions, etc., letters, etc., in re 2332

Competitors precluded from entering business (Darrow report) 1115

Complaints against assessments 2371

Complaints against excessive authority 2371

Construction Code Authority not representative of industry report

submitted by National Association of Real Estate Boards 2138

Construction Code Authority, organization and operation of 1921-1923

Construction Code Authority, recommendations of changes in

Harrison bill (S. 2445) 1924-1928

Consumers not generally represented â€¢ 1118

Contributions to 2333 ct seq.

Do not sit in ca^es in which they are principals . 670

Erroneous statements re limited powers 2676

Excessive salariesâ€”entire information re can be given 86

Executive order in re expenses 233 et seq.

Exorbitant salaries paid to 205

Extravagant expenditure of funds... 2326 et seq.

Federal agency should be empowered to place a member of its staff in

every code authority office to procure compliance with the reporting

provisions of the law (memorandum from Consumers' Advisory

Board, etc) 648

Formation by trade associations 992-993

High salaries and finances of Fur Code Authority 1426

Identity with Better Business Bureaus 1778-1784

Identity with trade associations 992-993

Incorporations of 1527-1528

Industries, list of whose code authorities are incorporated 1847

Labor and consumer should be represented by 634

Make-up, manner of 141

Malfeasance and oppression 1116, 1120

Mandatory contributions to 2329

Multiple secretaries and code affected 2363, 2364

Natural resources industries, must be predominantly public (memo-

randum from Consumers' Advisory Board, etc.) 647

Peabody, E. H., Chairman, Code Authority of the Industrial Oil

Burning Equipment Manufacturing Industry, opposing extension

ofN. I. R. A 1861

Policy determination 2329

Powers of .- 2477

Preference shown to big producers in drafting code Motion Picture

Industry (Abram F. Myers) 2026

Procedure 2329

Protests 2330

Protest against payment of Code Authorities expense 230-2393

Public membership on code authorities should increase as the powers

of these agencies are increased (memorandum from Consumers'

Advisory Board, etc.) 647

Representative of the great mass of each particular industry 127

Salaries 2342

3032 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Code Authoritiesâ€”Continued.

Salaries under the Lumber and Timber Products Code, by David L. Page-

Mason 2120-2121

Views of, as representing great bulk of industry re desire for extension

ofN. R. A : 127
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Code Authority (see also Code Authorities):

Administration; proper to see that industry itself is equalized in au-

thority in administering 115

Answer by M. D. Vincent of Curlee's statement 2934

Auction and Loose Leaf Tobacco Code, low cost of administration of. . 1363

Authorized to sue in our name i 2349, 2350

Complaint against 1205-1219"

Exercises no Government authority 142, 143

Extravagant expenditures and abuses charged Cotton Garment. . 1839-1842

Failure to act in regard.to provision for standard contract in Motion

Picture Code, and its disregard by producers, letter Abram F.

Myers.. - - 2026

Food industry, no domination of 2697

Fur, protects large and harasses small business 1426

Furniture 73&

Ice industry; organization, operation and salaries of Ice Code Author-

ity â€” 1912, 191*

Millinery Code Authority costs and charges criticized by New Eng-

land Millinery Association 1405-1406-

National Food and Grocery Distributors Authority regarded as unrep-

resentative. 1355-

National Recovery Review Board report of, on Code Authority,

Motion Pictures Industry, criticized 2010

National Retail Code Authority, resolution recommending the con-

tinuance of emergency legislation 1857,1858

Plumbers; actual management controlled by members of affiliated

organizations on committees only 1811

Power over assessments 88

Prices; Iron and steel industry 658

Propaganda by re extension of N. I. R. A. (Hauck Manufacturing Co.) 2834

Propaganda re extension N. I. R. A. (Silverdale Limestone Co.) 2842

Public Service Commission 1625,1526

Rubber industry, collusive price activities 698-703, 712-726, 731-732

Secondary Steel Products Warehouse Trade; letter to W. A. Harri-

man objecting to price provisions of the Code for the Iron and

Steel Industry 2759-2761

Small producers not properly represented on code authority 2034-2035

The Iron and Steel Institute, control and domination of 659, 660

Code policy:

Private price control and code policy 655

Codes (see also Code) 2167

Abuse of authority, rubber code authority 664, 669

Administered incapably, result negative 1960

Administration 1 869,1030

Appeal from code authority to Industrial Appeals Board 538

Appeal from Industrial Appeals Board is to courts ... 539

Barber shops and laundries completely suspended 95

Code authority budget for milinery industry submitted letter,

Mar. 7, 1935, to Senator George 1964-1969'

GENERAL INDEX
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Administrationâ€”Continued. page

Cost, S41,000,000 2474

Discussed by Walton Hamilton 2050-2053
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Estimated statement of cost of operating 700 codes assessed

back to members, promised 87

Incapable, results negative 1960

Labor and consumer interest conserved 2476

Lumber and Timber Industry Code discussed 2775

Lumber and Timber Products Code discussed by David T.

Mason . 2122-2123

Modification of, made in electrical Manufacturing Code to take

care of unrepresented groups 87

Ninety percent of business coverable under N. R. A. now affected

by codes. Definition by Congress of "interstate" and "intra-

state affecting interstate" commerce would reduce coverage

by one-fifth or one-seventh 105

No group recognized unless representative in industry 2475, 2476

Objects of N. R. A. better attained by an administrator than by

Congress 80

Should be administered by authorities whose membership repre-

sents the public interest (memorandum from Consumers'

Advisory Board, etc.) 646

Administrative discretion delegated by Congress 2477, 2478

Adoption of, reasons for minorities withholding, discussion of 213

Air transport, code provision on limitation of new machinery. _ 2941,2947

Alcohol beverage 2163

Alcoholic codes imposed on industry 2172

Alloys industry, code provision on limitation of new machinery. 2944, 2948

Amendments to, over 680 amendments modifying over 2,000 separate

code provisions, and 614 general stays or temporary exemptions

granted 12

American glassware, administrative orders affecting machinery pro-

visions l 2951

American glassware industry, code provision on limitation of new

machinery 2944

American Hotel Association:

Attacks legality and constitutionality of Hotel and Restaurant

Codes 1397

Opposed to Hotel and Restaurant Codes.. 1393, 1397

Analysis and tabulation of favorable and unfavorable communications

(5,411 pieces) 2907

Analysis of showing those containing price fixing, open price, alloca-

tion of production, resale price maintenance, or other provisions

restricting free competition in price 677,678

Anticonsumer both in intent and effect (memorandum from Con-

sumers' Advisory Board containing recommendations for the

revision of the N. R. A.) 645

Antitrust laws incompatible with 206

Applied to intrastate business, a mistake 289-290

Approval of codes submitted by employers not required 2488

Article II (b), wages, explained 2923

3034 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION
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Asphalt shingle and roofing industry, code provision on limitation of Page

new machinery 2940

Assessment of members 2192

Assessments, action by N. R. A. Compliance Division in case of non-
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payment 255

Assessments in Graphic Arts Code objected to 2214

Automobile Manufacturers Association favors present code, sub-

mits brief opposing drastic changes by S. 2445 as setting up dictator-

ship over business 2715,2720

Batting and padding, code provision on limitation of new machinery. 2949

Beeswax bleachers and refiners industry, code provision on limitation

of new machinery 2945

Benefits to cotton garment industry . 1419

Bituminous coal industry 2369

Booksellers Code, price-fixing provision protecting small bookstore

from "loss leaders" of department stores, etc 2250

Boot and shoe industry 1123

Brewers 2164,2165

Brewers presented code to Federal Alcohol Control Administration.- 2171

Brewers regional boards 2165

Broadening essential to bottom industry completely 628

Carbon Black Manufacturing, code provision on limitation of new

machinery 2944

Cast Iron Soil Pipe Industry _. _ 1097

Cement 1118,1124

Cement industry, code provision on limitation of new machinery 2941

Child labor: desirable to incorporate provisions in codes prohibiting

child labor (Consumers' Advisory Board) 647

China clay producing, code provision on limitation of new machinery. 2948

Clay and Shale Roofing Tile Industry, code provision on limitation of

new machinery 2946

Clay Drain Tile Industry, code provision on limitation of new ma-

chinery 2946

Clothing code authorities, arbitrary method of selection of 2925

Clothing prices increased 412

Coal 1117-1118, 1120

Code control is not the only alternative for natural resources industries

(Consumers' Advisory Board) 646

Coercion under the Steel Code 2755-2756

Collective bargaining, desirable to incorporate provisions in codes

providing for the right of (Consumer's Advisory Board) 647

Combination in restraint of trade 2498

Competition eliminatedâ€”aim not to regulate competition but to elimi-

nate it (Consumers' Advisory Board) 645

Compilation of, and their approval 40-48

Complaint cooperage interests versus Federal Alcohol Control Admin-

istration 2168

Complaints from chiselers and sweaters 141

Compliance and enforcement under the Lumber and Timber Code 2129-2133

Compliance with, absolutely necessary 214

Compliance with as affecting the Negroes 2144-2146

Compute the pattern of uniform prices, uniform discounts, and uni-

form restrictive terms . 657

GENERAL INDEX
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Codesâ€”Continued. Pag*

Confinement to establishment of minimum standards 636

Conservation of profits are directed not toward the conservation of

natural resources but toward the conservation of profits (memo.
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from Consumers' Advisory Board, etc.) 646

Construction Code, administration impractical, report of National

Association of Real Estate Boards 2138

Construction Code decreasing employment, report by National As-

sociation of Real Estate Boards 2139

Construction of interstate commerce would not embrace service

codes -- -- - 2497

Consumer and labor should be represented in 2050

Consumer generally not represented 1118

Coosbay Lumber Co. of San Francisco regards Lumber Code as cre-

ative of monopolies and combinations in restraint of trade 1406

Cordage and twine industry, code provision on limitation of new

machinery 2945

Cost of administration 2323

Cost of operation, assessment for by code authorities limited by

budgetary control 88

Cotton garment industry, code provision on limitation of new ma-

chinery 2941

Cotton textile, administrative orders affecting machinery provisions. 2950

Cotton textile industry 1177

Cotton textiles, code provision on limitation of new machinery 2937

Create false economy and false standards 1132

Criticisms by Consumers' Advisory Board 601-608

Criticism mainly against administration and construction .rather

than against 219

Crushed Stone Code, administrative orders affecting machinery pro-

visions 2951

Crushed stone, sand, and gravel industry, code provision on limitation

of new machinery 2940

Desirable to confine codes to few simple provisions covering clearly

established unfair trade practices (Consumers' Advisory Baord) -_ 647

Desirable to incorporate provisions in codes covering publicly

approved consumer standards (Consumers' Advisory Board) 647

Desirable to incorporate provisions in codes setting maximum hours

and minimum wages (Consumers' Advisory Board) 647

Destructive operation of the Steel Code 2755-2756

Discrimination in issuance of permits 2170

Distillers' Federal Alcohol Control Administration codes, no assess-

ment of 2192

Distorting the National Recovery Act (Consumers' Advisory Board). 645

Diversity of industry, climatic conditions, etc., make impossible

uniformity of wages and hours . 2489

Domination and control of minority groups by favored few 1799

Early adoption by strong industries 651

Economic basis 1015, 1022

Effective as to all in an industry 249

Electric lamp industry 1121

Elimination of requirements in bidding 776

Employment, effect of 2927

119782â€”3K 3
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Employment increased in cotton garment industry 323

Enforcement difficult 1008

Enforcement of labor provisions in, cannot be left to industry alone

(Consumers' Advisory Board) 647
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Exceeded minima, have gone far beyond simple minima (Consumers'

Advisory Board) 645

Excelsior and excelsior products, code provision on limitation of new

machinery 2942

Excelsior and Products Code, administrative orders affecting machin-

ery provisions 2951

Excelsior, code provision on limitation of new machinery 2946

Excess and under production 651

Executive and judicial branches of Government, clash between 1035

Exemptions by Administrator 1109

Exemptions, granted upon the facts in each particular case 544, 545

Exemptions, subjected to scrutiny of several boards 540, 541

Exhaustive survey as to consistency with N. R. A 2489

Extension of code provisions opposed letter, H. F. Zotti, Advance

Envelope Co. to Hon. Wm. H. King, April 1, 1935 1862

Extent of, may, under exceptional circumstances, be wise to carry a

code beyond simple labor, quality, and fair practice minima (Con-

sumers' Advisory Board) 647

Extractive industries, do not cope with the basic difficulties of the

extractive industries (Consumers' Advisory Board) 646

Failure in enforcement as penalty to honest employer 1008

Features experimental, of doubtful value, etc 271

Features S. 2445 opposed by Louis Titus, attorney Petroleum Code

Authority .. 2199

Federal Alcohol Control Administration 2163

Code price control 2169

Codes require confirmation important acts 2167

Discrimination unfounded - 2171

Enforces codes not Treasury Department tax laws 2168

Exists by virtue President's Executive order under authority Na-

tional Recovery Act 2173

Failure assess distillers, a primary benefit to country at large 2193

Functions L 2167-2168

Same relationship to codes as N. R. A. deputy administrators. . 2166

Not code authority... 2173

Fertilizer industry, code provision on limitation of new machinery 2939

Fiber shipping container, code provision on limitation of new ma-

chinery 2944

Final approval responsibility of administrator or President 273

Fishery codes, list of, promulgated and administered by N. R. A 2231

Flexibility necessary, each on its own merits 2489

Floor and Wall Clay Tile Industry Code provision on limitation of

new machinery 2940

Floor, wall, and clay products industry 1106

Food and grocery industry 1168

Food codes, list of, promulgated by N. R. A. and A. A. A 2229

Formation by representative groups 1010-1011

40-hour working exemption alleged under 36-hour code 2922

GENERAL INDEX
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Furniture, chronology, conflict between Furniture Code and Lumber

Codeâ€”Furniture parts vg. dimension stock. 1895-1897

Furniture industry protest Lumber Code price fixing 2218

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:46 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Fur dressing and fur-dyeing industry 1422

Glass containerâ€”administrative orders affecting machinery pro-

visions 2951

Glass container industryâ€”code provision on limitation of new ma-

chinery 2938

Government cannot release supervisory control 2489

Government must retain right to impose labor standards, and must

provide for the enforcement of labor provisions inâ€”memo, from

Consumers' Advisory Board 647

Graphic arts industriesâ€”code provision on limitation of new ma-

chinery 2949

Hardware codes unworkable 1712

Herwitz formulaâ€”to be employed for alleged violations of articles II

and IV 2917

High and low prices under N. I. R. A 651

Hosiery industryâ€”code provision on limitation of new machinery 2938

Hostile to proper competition and to best interest of consuming public.

Finding of Darrow Committee on 37 codes 1106

Hours, wages, employment under codesâ€”excerpts 2597

Ice Code prevents expansion unless public need 1386-1387

Ice Industry j 1126,1127

Ice industryâ€”code provision on limitation of new machinery 2939

Ice manufacturingâ€”administrative orders affecting machinery pro-

visions 2950

111 effects of the use or nonuse of labels 2918

Imposition upon a majority by a minority discussed 215

Inaction 1716

Industries not yet under N. I. R. A 617

Industries under, unfairness in competition for labor among, discus-

sion of 182-183

Industries wrote their own to avoid having one written for them,

possibility recognized 190

Industry initiates provisions; sometimes suggestions made by N. R. A.

but no part taken by Congress 274

Industry's proposed codes did not leave N. R. A. as originally written. 2489

Infants and children's garments code 1577

Interpretation of N. I. R. A 1028, 1029

Interpretation different from suspension 452

Iron and steel industry 1098-1101, 1109, 1131, 1151, 1174

Code provision on limitation of new machinery 2938

Statement by Frederick S. Kellogg 1150

Lace Manufacturingâ€”administrative orders affecting machinery

provisions 2950

Code provision on limitation of new machinery 2938

Limestone industryâ€”code provision on limitation of new machinery- 2941

Limitation of production. (See Production.)

"Limited" written by President where industry fails to write code.- 2199

Lumber and Timber Products Industry 1130

3038 INVESTIGATION OP NATIONAL RECOVERY ADMINISTRATION
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Lumber and Timber Code, production, allocation, and cq

provisions thereof . 2952

Basic cconomio considerations as applied to hardwood lumber

price fixing: (A) Fair share of national income for durable
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consumers goods, (B) trend toward Government control and

socialism, (C) result adverse to conservation, (D) suggested

workable cost protection plan 2225, 2226

Difficulties computing valid reasonable cost figures: (A) Impossi-

bility of joint cost allocation, (B) lumber prices permitted con-

tain excessive interest and overhead, (C) alleged determination

of prices by the administrator, (D) average cost of industry

not reasonable 2225

Price-fixing arrangement found unenforceable 2225

Price fixing in light of general N. R. A. policy and experience:

(A) Labor compliance stronger than price fixing rather than

dependent upon it, (B) lumber industry not properly notified

renewal of price fixing, (C) emergency declared for indefinite

period, (D) nature of an emergency 2224

Machined Waste Manufacturing, code provision on limitation of new

machinery 2942

Men's Clothing Code, violation of article IV thereof by Greenspoon

Clothing Co 2916

Merchandise Warehousing trade code authority only 10 percent big

outfits benefited, small business assessed, threats, etc 2232

Minimum price. (See Price minimum.)

Minimum standards for labor. (See Labor.)

Monopolistic price practices should be outlawed (memorandum from

Consumers' Advisory Board, etc.) 646

Monopoly effect of driving out small competitors 1121

Monopoly produced by 206

Monopoly under the Steel Code 2577-2758

Letter from Thomas E. Farrell to Senator Harrison 2755

Motion Picture Industry 1105

Motor Bus Industry, code provision on limitation of new machinery. 2939

Motor-vehicle storage and parking code provision on limitation of new

machinery 2942

Movement of prices under Paper and Pulp Industry Code 2227

N. R. A. power to impose a code upon a minority . 259

N. R. A. price control and basing point system 656

N. R. A. price control and consent decrees 655

N. R. A. renewal should be imposod if not voluntarily asked for 316

N. R. A. ruining small business and perpetuating monopoly by price

and commission fixing 2217

New England manufacturers, large and medium-sized concerns say

eliminate unfair practices and reduce unemployment, small concerns

say the reveitse 1768-1769

New England manufacturers, 80 percent favor some code, New Eng-

land Council reports 1768

Number approved, 554; 552 contained some form of minimum prices. 1799

Number of, over 600 codes 8

Oil business benefited 2207

One of many Weapons in the arsenal of public control (Consumers

Advisory Board) \ 646

GENERAL, INDEX
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Open price filing, number of codes having 1799

Open price systems as approved under, fail to act as substitutes for

competitive markets 653
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Operation of Furiritm-e Code eited 2762-2763

Opposition expressed against continuing cost protection or price pro-

visions of Coal Code 2287-2290

Opposition to Executive Order 6767 by fire-hose industry 783

Opposition to Furniture Code . 1583

Opposition to President's order by code authority 783

Oppression under the Steel Code 2755-2756

Overdoing the (Consumers' Advisory Board) 646

Overlapping and multiplicity of codes and code assessments 1882-1883

Owen, Robert L., former United States Senator, Oklahoma, amend-

ment 8. 2445 giving trade codes and other citizens protection in

unfair trade practices (Federal Trade Commission) price fixing 2211

Paper and Pulp Code features not approved by N. R. A 2228

Paper and Pulp Code price fixing cause Government Printing Office

pay 50 percent to over 100 percent more for paper in 1 year 2228

Paper and Pulp Code price fixing no increase labor 2227

Paper and pulp industry, code provision on limitation of new ma-

â€¢ 'â–

> ohinery 2941

Paper stationery manufacturing, code provision on limitation of new

machinery 2944

People's lobby favors general laws as to houra and wages in place of

codes 1405

Persons under codes, 21,456,000 persons brought under codes at end

of June 1934, 1026

Petroleum code authority members equally divided between major

companies and independents 2207

Petroleum Code Authority. (See Petroleum Code Authority; Louis

Titus.)

Petroleum industry, code provision on limitation of new machinery.. 2938

Plumbing fixtures industry 1104

Plywood Manufacturers Code, price fixing force certain furniture

manufacturers out of business 2222

Power to determine rights in courts 2477

Prevent discounts on payments within a limited time mainly in the

'â€¢' interest of uniformity of practice, rather than in the interest of

'. affecting price 170

President's special committee prepared Federal Alcohol Control

Administration Codes. 2165,2171

Price control and consent decrees, N. R. A 655

Price fixing, absence of, under Petroleum Code 2207

Price fixing and cutting in gasoline and oil industry 2209

Price fixing Paper and Pulp Code:

Reduced production, new post-war low 2227

Restraint individual business _: 2227

Price-fixing provisions -. 2473

Prices, iron and steel industry 658

Privileges granted under, anything granted to any business in a code,

beyond the simplest minima, must be granted not as a right but as

a privilege (Consumers' Advisory Board) 647

Production-control provisions j 1530
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Production allocation and control provisions of 2951

Protection of consumer might create quality standards for the protec-

tion of the consumer (Consumers' Advisory Board) 646

Protection under, amount of quality protection which present codes
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have given is negligible (Consumers' Advisory Board) 647

Provisions as violation of antitrust laws 1106-1107

Provisions dealing with industry capacity. 2937

Provisions in, with respect to price fixing should not be continued 650

Provisions of, in some cases protect small business and in others

injured it 8

Provisions of, numerous, have had an effect in increasing price control- 650

Provisions too harsh for small or new enterprises 259-260

Public factory inspection and public prosecution of labor code viola-

tors is answer to enforcement (Consumers' Advisory Board) 647

Purposes might be better served than it is through the present -code

mechanism (Consumers' Advisory Board) 647

Purposes served, in vast majority of industries, might serve three

important purposes (Consumers' Advisory Board) 646

Pyrotechnic manufacturing, code provision on limitation of new

machinery '. 2942

Racket, Handbag Code 2720,2721

Rayon and silk dyeing industry, code provision on limitation of new

machinery 2943

Ready-mixed concrete industry, code provision on limitation of new

machinery 2945

Rectifiers â€” 2165

Refractories industry, code provision on limitation of new machinery. 2943

Refrigerated warehousing, code provision on limitation of new machin-

ery. 2947

Relationship between codes and employment 1103-1104

Restraint of trade, should prevent conditions making for 660

Restraint of trade under the Steel Code 2757-2758

Restrictions on new machinery, or other extension.. 2935

Restrictive provisions detrimental to consumers - 598

Retail Solid Fuel Code, opposed by Alwart Bros. Coal Co. of Chicago. 1407

Retention strongly urged because operation of has made business

think in terms of cooperation to increase purchasing power 1431-1435

Rubber-heel industry 1122

Rubber-manufacturing industry, provisions of 697-701,

703-705, 707-708, 711-712, 716-719, 730

Rubber manufacturing, code provisions on limitation of new ma-

chinery - 2943

Rubber-tire industry, code provision on limitation of new machinery. . 2944

Sands, Charles E., representing International Union of Hotel and

Restaurant Employees aud Bartenders' Alliance, testimony favor-

ing codes 1389 et. seq.

Sandstone industry, code provision on limitation of new machinery._ 2949

Service codes, fault with 2487

Should not ignore but regulate or prevent the conditions which make

for unfair restraint of trade 660

Silk textile, amendment I of code provision on limitation of new

machinery 2948

Simplification desirable 1768

GENERAL INDEX
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Codesâ€”Continued. PÂ»te

Simplifying the (Consumers' Advisory Board) . 647

Small businesses protected and monopolies curbed 2706

Soft lime rock industry, code provision on limitation of new machinery. 2946
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Solid braided cord industry, code provision on limitation of new ma-

chinery â–

2945

Statistics necessary; should require regular collection, reporting, and

publication of statistics on costs, prices, and profits (Consumers'

Advisory Board) 646

Steel casting industry, code provision on limitation of new machinery. 2939

Steel Code allows price fixing and reverses the law of the Federal

antitrust decision 1097

Stewart, Frank G., statement by, re wholesale automotive code.. 2764-2767

Structural clay products, code provision on limitation of new ma-

chinery 2941

Supervision, labor adviser, consumer adviser 2476

Table of actions by Federal Alcohol Control Administration 2591

Temporary surpluses, not concerned with ultimate shortage of

natural resources but with temporary surpluses (Consumers' Ad-

visory Board) 646

Textile bag industry, code provision on limitation of new machinery . . 293

Textile processing, amendment 3 of code provision on limitation of

new machinery 2948

Throwing, administrative orders affecting machinery provisions 2951

Throwing industry, code provision on limitation of new machinery.. 2939

Time of drafting 1011

Titus, Louis: attorney Petroleum Code Authority, opposed depriving

industry voice on code authorities 2206

Opposed 90-day provision new bill re revision, rewriting codes,

etc 2200

Opposed section 2 (c) new bill because deprives industry of self-

government under present law 2200, 2201

Opposed to code governing body having subpena powers similar

to Federal Trade Commission.. 2202,2203

Opposed to "limited" codes written by President 2199

Opposes levy assessments by eode authorities 2203, 2204

Opposes authority of President re labor, hours, wages, child labor,

unfair trade practices 2200

Says consumers protected by President's authority over codes.. 2201

Says codes written by industries gone over very thoroughly by

President 2199

Thinks oil code requires different treatment than other codes

because oil is natural resource, vital in times of war, etc 2204

Tool and implement manufacturing industry, code provision on limi-

tation of new machinery 2946

Trade associations, not superimposed by 1329, 2487, 2488

Trade association recognition 2476

Transit industry, code provision on limitation of new machinery 2938

Treasury spent $15,000,000 to $16,000,000 to run N. R. A. but ad-

ministration of code authorities and regional boards paid by in-

dustry 2192

Trend away from restrictive provisions administrative office,

N. R. A . 940-963
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Codesâ€”Continued. Page

Unfairâ€”for learners were permitted to supplant homeworkere under

the codes i - - 2923

Unfair competition under Steel Code 2755-2756

United Typothetae of America dominates Graphic Arts Codes . . 2214
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Unorganized labor, steel industryâ€”subjected to destructive condi-

tions. 1733

Velvet industry, code provision on limitation of new machinery 2949

Violations of the Antitrust laws under the Steel Codes 2757-2768

Violations of, Executive order prohibiting dismissal of employees for

reporting . 520

Violations, vast majority due to misunderstanding of rights or re-

quirements i â€” -- 2478

Voluntary, discussion of 184

Voluntary in nature, no codes have been imposed 31

Wages, deficiency alleged in the Curlee case 2920

Herwitz formula applied thereto 2924

Under, decreased in tobacco industry 2142

Waiting period provisions in, and strong industries 650-651

Warehouses (liquor) come under Federal Alcohol Control Adminis-

tration Distillers Code - 2174

Wax paper, code provision on limitation of new machinery 2949

Williams, S. Clay, does not believe they increased or maintained

prices 262

Wirt, Franklin, member Petroleum Code Authority, first chairman,

one of leading independent oil people 2207

Wise to experiment further with control by (Consumers' Advisory

Board) 646

Written by industries 2199

Codification period, established confidence in business men 598

Codified industries and trades of Texas, N. I. R. A. extension urged 2836

Coercion:

Amalgamated attempted to coerce, through code authority, operators

of open shops i 1951

Business furniture, storage, equipment, and filing-supply industry 1926

By Code Authorities and members in numerous industries 857-

868, 910-918, 924-932

Codes resulted in attempt by Amalgamated to coerce employees,

S.Schwabâ€” 1954

Competitors' prices, chapter 23, Brookings Institution report 2618

Complaint by code authority as constituting 979

Cast-iron soil pipe industry 926

Crown manufacturing industry 927

Electrical industry 926

Funeral supply industry 926

Marking devices industry 925

N. R. A. Administrator not "coerced" into allowing price fixing 237

Paper and pulp industry 925

Prevalence in industries (29 of 56 industries) 924

Price fixing, result of 924

Pump manufacturing industry" 927

Retail trades 1717-1718

Tabulation of industries in which reported 925

Coercive tendencies, big business, under code 1304-1307

Coeur d'Alene, miners' struggles 477

GENERAL INDEX
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Cohan, George H., president. (See Used Car Statistical Bureau, Ino,),

Cohen, Emanuel M. (Sisselman & Cohen, New York City), interviewed

concerning racketaering in cloak and suit industry. , ,â€ž 2521

Coleman, R. L. (See Peerless Hosiery Mills, Inc.)
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Collapsible tube. (See Collapsible Tube Code.)

Provision in code for cost of investigation 2974

Collapsible Tube Code, cost of investigation, provisions for (Report

Research and Planning Division, N. I. R. A., Post Code Analysis Unit) - - 2974

Collective agreement, membership denied by Industrial Recovery Asso-

ciation to firm having 490

Collective bargaining 2705

Agreements in Industrial Recovery Association of clothing manufac-

turers '. - 367

Collective bargaining clause (labor), effected by administrative

agency 2476

Desirable to incorporate provisions in codes providing for the right of

collective bargaining (Consumers' Advisory Board, etc.) 647

Different attitude of two Clothing Codes 394

Essential for necessary adjustments In hours, wages, and working

conditions 610

Opposed by Dr. Willford I. King . 411

Strengthening necessary by Federal statute 611

Collective representation granted by N. I. R. A. to small operators 488

Coleers, H. G., Villa Rica Hosiery Mills, Ga., letter to Senator George 1955

Collier, Paul (Retail Lumber and Building Material Code Authority) 2751

Collins, F. V. H., representative Bituminous Coal Code 2517-2519

Collusion:

Extent among code authorities 993

Price fixing, matter for Federal Trade Commission 661

Collusive bidding:

Acceptance of bid would have cost $4,000 additional 779

Bids, identical:

In Dallas, Tex., since March 1934 778, 793

For fire hose in San Francisco 796

In Detroit 779

In Oklahoma City... 779

Bids, uniform, on fire hose in Los Angeles 778, 791

Electro-medical industry wants to secure uniform prices on Govern-

ment, State, and municipal business (H. G. Fischer & Co., Ino.) 2897-

2898

Equal bids by 16 for fire hose in Chicago 796

Extent determined by Staff Consumers' Advisory Board ... 928

Fire hose business 776-781

Identical bids in Oklahoma City 779

New York rejected identical bids eight times 778

Paragraph 1 of Executive Order No. 6767, as protection 777

Quotations identical from five sources of supply in Flint, Mich 796

Rubber manufacturers under code 697, 720-726

Seven out of nine bids identical in Portland, Oreg., for fire hose 796

Steel industry 1108

Tabulation of industries by members of staff, Consumers' Advisory

Board 930,931,932

Uniformity of bids filed with code authority 776

3044 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Collusive price fixing:

Nature of evidence 927

Prevalence 927

Combines, large, have taken advantage of depressed prices in drug in-

dustry - 1819
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Commendation. (See Effect of N. R. A.)

Commerce (see also Interstate Commerce):

If matter affects commerce as a whole and State unable to take care of

it, Federal Government should 23-24

Regulation of:

N. R. A. has assisted in legislative understanding of necessity of

extension of power to regulate commerce S

Commerce Department. (See United States Department of Commerce.)

Commercial Solvents Co., produce little beverage alcohol 2174

Commission, form of N. R. A. proposed, with 10-year tenure of office,

chapter 30, Brookings Institution report 2641

Committee of Twelve for Distribution and Consumers' Service Trades;

Rivers Peterson, chairman 1834

Commodity prices, wholesale and wage rates, chapter 33, Brookings Insti-

stitution report 2655

Communities, rural, diffuse and build industry in rural communities 2490

Company unions:

Not justified when company controlled and not representative of

workers.. 16

Competition:

Absence of, against present corporated concentrated power 2407

Antitrust laws, reapplication of, could not be resurrected in many

â€¢ industries by Consumers' Advisory Board, etc.) 646

Business, desirability of maintaining a maximum of, which falls short

of unfair practice 180

Code authority assumption of right to bar competition and com-

petitors 1115

Codes aim not to regulate, but to eliminate (Consumers' Advisory

Board) 645

Comments on (Fair Tariff League) 2789-2792

Communities for industries, discussion of 198-200

Competitive position destroyed by price fixing, chapter 23, Brookings

Institution report 2611

Cotton Textile Industry unable to meet foreign competition on im-

ports, result of code 1948

Consumers' Advisory Board containing recommendations for the re-

vision of the N. R. A.; the door must be kept open to new products

and processes, to new blood and new ideas 644

Control of prices by big business, motion picture industry, tends to

regulate competition 2032

Creation of area 777,783

Destroyed "and responsibility for errors of judgment shifted to the

shoulders of society", chapter 23, Brookings Institution report 2618

Destroyed by N. I. R. A. (Laco Oil Burner Co.) 2870

Destroyed by N. R. A 1703

Effect of, on consumer (Consumers' Advisory Board) 644

Effect on prices (Consumers' Advisory Board) 644

Elements of, other than those relating to wages and hours 174

Extinguishment, has passed away in many industries long before

the enactment of N. I. R. A. (Consumers' Advisory Board) 646

GENERAL INDEX
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Competitionâ€”Continued. 'pÂ»bÂ«

Fair competition impossible under N. R. A 2736

Fire hose industry under code 662

Floor for, a (Consumers' Advisory Board) 644
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Industrial labor under codes, unfairness in 182-183

Free 1704

Ice Code restricts competition (York Ice Machinery Corp.) 2846-2847

Increased in coal industry due to Coal Code 83

Iron and Steel Industry 659

Laurence A. Janney, views of 1073

Labor, discussion of 181

Legal restrictions proclaimed to be the best way to determine price

and profit 193

Lessened by price fixing actions, N. R. A., chapter 23, Brookings

Institution report 2622

Mail-order houses and big oil companies became competitive factor

in retail tire trade 2448

Margin, 15 percent as afforded by 777

Means of protection for consumers interests 2046-2048

Natural resources industries, waste caused by 642

Necessary to efficient business and lqw costs 1131

Organized industry and the Government 659

Preservation above floor fixed by increasing costs, etc 968

Price, elimination of under code for rubber manufacturing industry.- 730

Price, eliminated under N. R. A 744-745

Regulation necessary to prevent evils of "free-competition" 2475

Relation to competitors, laborers, and consumers 2054

Ruthless low wages, long hours and machine power; result in reducing

cost of production 6

Serves the consumer's interests in industries other than in natural

resources 646

Stabilization and restraint of unfair competition beneficial 2432

Stifled in toba.cco business by big dealers 1808

Stifling, opposition to, Caterpillar Tractor & Co., Washington, D. C.. 2728

Substitute controlled and organized system to displace unregulated

competition 2415

Sweatshop competition prior to the code in apparel industry 2434

Louis Titus, attorney, Petroleum Code Authority opposed President's

power to regulate competition 2200

Tobacco industry 1803

Unfair; determined with "great difficulty" in connection with prices,

chapter 23, Brookings Institution report 2623

Unfair methods of A. & P. Tea Co 2319

Unfair practices in Coal Industry 883

Unfair practices of competitors 328

Unfair; results of N. R. A. "negative rather than positive", so far as

concerns making competition more fair, chapter 30, Brookings

Institution report 2639

Unfair, sales below established base price, should be treated as unfair

competition 1834

Unfair, sale or offer at less than "lowest reasonable cost", an unfair

method of competition chapter 23, Brookings Institution report 2616

Unfair, under N. R. A__ 226,227

Unlimited competition decreed by law 2481

3046 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Competitionâ€”Continued PÂ»*Â«

Versus price fixing 63, 1021

Wheat Flour Milling Industry highly competitive 1799

Whether any duty on Government to stabilize competitive conditions

over the country 2919
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Whisky trust, absence of - 2173, 2174

Competitive basis, necessity stated for maintenance of 178

Competitive influences, question of prices should be left to be worked out

through the play of 176,177

Competitive position of one industry as against another industry, neces-

sity for recognition of 180

Competitive prices influenced by break-down of provisions intended to fix

. prices 838

Competitive svstem, preservation of, is the fundamental objective of

N. It. A...." 173

Complaints:

Intrastate activities:

Many are from concerns engaged in intrastate activities who

wanted t'.ie benefits of a code, but did not like it afterward.-. 103

Received by Members of Congress show many codes written and ad-

ministered for favored few 1799

Compliance:

Effect adherence to code provisions , 2476, 2477

With code provisions best secured through self-organization of

workers j. 626

Compliance Code (Plumbing): Filing fee rule inequitable 1812

Concealed profits, difficulty of determining 176

Concluding observations on N. R. A., including criticisms, commendation

and suggestions for reform, chapter 40, Brookings Institution report. 2668, 2669

Conclusions (see also Effect of N. R. A.):

Effect of N. R. A. (See Effect.)

On the N. R. A. as a recovery measure, chapter 39, Brookings In-

stitution report .. . 2665

Recommendation for commission form of administrative agency,

chapter 30, Brookings Institute report 2641

Confectioners Association, Inc. (See Virginia Wholesale.)

Conklin, Deputy Administrator, stated small shoe business should close.. 1463

Congress:

Should more clearly define its policy and the administrative activities

. > â€¢ i to accomplish same should be explicitly authorized. Result would

be to strengthen administrative authority and define its limitations. 17

Should set standards respecting minimum wages and maximum hours,

but they should be flexible, but executive discretion should be

rather narrowly defined 28

Should state type of business covered at least what is part of or

effects interstate commerce . 18

Should state what is covered by N. R A. and how should be done 19

Consent decrees, N. R. A. price control, and codes 655

Conservation oi resources, no indication monopoly promotes (Consumers'

Advisory Board) â€žâ€žt 644

Consignment sales (see also Sales on consignment):

N. R. A. exemption to McCransky Co _. 563

Conspiracy in restraint of trade, charged in application for complaint by

Federal Trade Commission against Rubber Manufacturers Association,

Inc., et al 695, 735

GENERAL INDEX
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Page

Conspirators within labor organizations ;u. - 476

Construction (see also Construction Code):

Division. (See Code, Construction.) i
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Provision in code for cost of investigation construction industry 2973

Volume -- 890

Construction Code:

Administration impractical by report of National Association of

Real Estate Boards -- - 2138

Assessments by code authority not fair, report by National Associa-

tion of Real Estate Boards - 2138

Code authority not representative, report by National Association of

Real Estate Boards -- 2138

Decreasing employmentâ€”report by National Association of Real

Estate Boards 2139

Defense of (Building Trades Department, American Federation of

Labor, Washington, D. C.) 2793-2794

Chapter VII disliked; code claimed to be racket (Tilo Roofing Co.,

Inc.) 2850-2851

Complaint that construction costs are too high (National Association

of Real Estate Boards) 2859

Cost of investigation, provisions for (report, Research and Planning

Division N. I. R. A., Post Code Analysis Unit) 2973

Prices on home construction too high (letter, Whitcomb & Keller,

Inc.) â€” 2850

Suggestion, abolition Construction Code, that land development and

home building be not included under this code (Ivan H. Gore).. 2850

Construction costs:

Relation to real-estate valuation 890

Return on investment 890

Construction Industry: i â€¢

Efforts to raise costs 889

National Code Authority for the painting, paperhanging, and decorat-

ing division of the construction industry, Inc 2834

Newly finished building is not worth what it cost to build 222

Consumer (see also Consumers):

Benefited by Retail Drug Trade Code (Drug Institute of Ameri-

ca) - 1825-1827

Codes might create quality standards for the protection of the (Con-

sumers' Advisory Board) 646

Competition, and relation to, and labor 2054

Deceit 153

Effect of competition on (Consumers' Advisory Board) 644

Gasoline prices below cost not benefited by 2207

Hardwood price fixing fair share of national income for durable con-

sumers goods . . 2225

N. R. A. has been of incalculable value 8

N. R. A. operates in consumers favor â€ž 2454

Paint, Varnish and Lacquer Code injurious to.. . 2S81-82

Policy of Germany and Italy to control industry . 1109

Protection removed if industry left to manage itself 1109

Right to propose code provisions 2050

Consumer standards, desirable to incorporate provisions in codes covering

publicly approved (memo, from Consumers' Advisory Board, etc.) 647

3048 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Consumers: Page

Advisory Board critical of price fixing 234

Benefited by President's reemployment agreement 598

Code Authorities, not generally represented on 1118

Competition, its relation to 2054
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Competition as a means of protecting interests of 2046-2048

Complaints in re raising prices 260

Consumer's interest is public interest 2453

Effect of Recovery Program 1009

Interest of, safeguarded by Comnsuers' Advisory Board 255

Federal Alcohol Control Administration Codes protect v. false adver-

tising and misbranding 2166

Federal Alcohol Control Administration control prices, production,

etc.. - 2164

Functions Federal Alcohol Control Administration 2167

Pricing provisions of X-ray codes unfair to consumers (purchasers)

(H. G. Fischer & Co., Inc.) 2897-2898

Right to propose code provisions - 2050

Restrictive provisions of codes detrimental to 598

Titus, Louis, attorney Petroleum Code Authority, thinks consumers

well protected under codes by President's authority over codes 2201

Consumers' Advisory Board:

Attitude stated as unfavorable to price fixing - 921

Basing point, zone, freight systems, etc 853

Cases of pressure to fix prices in 21 codes 857-868

Code administration 856

Code revision, significance of 856

Effect of recovery program on purchasing power 849

Favors minimum wages and maximum hours 597

Fire hose trust, Federal Trade Commission 663

First time tried in government machinery 591

Fixed price differentials 854

Fixing prices, cases of pressure in 21 codes 1 857-868

Influence increasing 638

Informative labeling and quality standards 855

Memorandum from, containing recommendations for the revision of

theN. R. A --- - 643-648

Memorandum in re code revision.._ 849

Opposed to controlled produption 1529

Open-price system 851

Recommendation in re policy 937

Output limitations 853

Papers re N. R. A. raising of prices 599, 600

Price fixing in codes 854

Public protection by, with respect to prices and production 652

Quality standards and informative labeling.. 855

Recommendations of (Consumers' Advisory Board, etc.) 648

Recommendations re N. R. A 636

Relation to N. R. A. purely advisory 593

Represents buyer's interest 595, 596

Resale price maintenance 854

Selling below cost 851

Statement of Dexter M. Keezer 601-608

Consumers' Council, Agricultural Adjustment Administration 592

GENERAL INDEX
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Consumers' Division, National Emergency Council: Page

Organizes county consumer councils 692

Clearing house for consumer information and experience 692

Consumers Goods Industries, resolution relative extension N. I. R. A_ 1947-1949
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Consumers Goods Industries Committee, consumer goods 1617

Counterfeiting merchandise, prevalent in drug industry 1819

Consumption:

Cigar-consumption increase 1803

Curtailedâ€”Leonard Bros., Fort Worth, Tex 2737

Increase in cigarettes, reached peak in 1934 1804

Waste, overproduction 2474

Contracts:

Government, Executive order regarding 2478

No interference with 1185

Twenty-two percent of codes regulate standard forms or terms of

contracts, chapter 22, Brookings Institution report 2606

Uniform 227

Contract shop:

Clothing industry, description 369, 370, 379, 380

Different attitude of two Clothing Codes 392

Firms letting work out to 376, 377

Garments distributed after cutting 547

Prohibition recommended by Department of Labor 379

Contracting Plasterers' International Association, Inc., N. I. R. A. exten-

sion urged 2794-2795

Contradictory National Recovery theories, chapter 23, Brookings Institu-

tion report 2614

Control:

Capacity, 8 percent of codes control capacity, chapter 22, Brookings

Institution report 2606

Industrial groups increased by price control, chapter 23, Brookings

Institution report 2622

Inventory, chapter 24, Brookings Institution report 2634, 2638

Inventory, regulated in 1 percent of codes chapter 22, Brookings

Institution report 2606

Production. (See Production, control.)

Control, production, and allocation provisions of the Lumber and Timber

Products Code 2952

Control of industries may be necessary to supplement code authority

supervision and publicity by measures and controls which go beyond

the scope of recovery act (Consumers' Advisory Board) 646

Control of industries and trades, no common formula can be applied to the

(Consumers' Advisory Board) 646

Cooking and Heating Appliance Manufacturing Industry, N. I. R. A.

extension urged 2803-2804

Cooperage industry, discrimination against (F. A. C. A.) 2169

Cooperage business complaint v. Federal Alcohol Control Administration. 2168

Cooperage industry:

Wages not under code, using Lumber and Timber Codes for wages

and hours -- 1760

Wooden liquor containers displaced by bottles, under Treasury De-

partment regulations 1762

Cooperation, industry and labor, only practical method is for industry

and labor to attempt solution !8
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Cooperation, involuntary, copper industry opposed (U. S. Copper Associa-

tion). 2776

Cooperation necessary to stop cutthroat competition and improve labor

conditions 6

Cooperation, voluntary, copper industry favors as regards production
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liquidation surplus stocks, marketing products, rules unfair competi-

tion (U. S. Copper Association) a 2776

Cooperative activities at times beneficial and at times detrimental to

management, labor, consumer, and public 8

Coordinating agency to coordinate work of N. R. A. with other Govern-

ment agencies, suggested by Brookings Institution report, chapter 10- 2605

Coos Bay Lumber Co. of San Francisco opposes price fixing and code

provisions which create monopolies and compulsory combinations in

restraint of trade 1406

Copper. (See Copper Code.)

Executive order approving code 2963-2966

Provision in code for cost of investigation 2975

Copper Code, cost of investigation, provisions for (report, Research and

Planning Division, N. R. A., Post Code Analysis Unit) 2975

Copper industry (U. S. Copper Association) 2776

Cordage and twine industry, code provision on limitation of new

machinery 2945

Corporate State:

No necessity for going to the length of changing the form of our

Government to 209

Not favored by Walton Hamilton - 2058

Corrugated and solid fiber shipping container, voluntary agreement

optional - 2961

Corruption among labor union officials 475, 481

Cost:

Accounting, difficulty of establishing methods of 172

Accounting, sixteen approved accounting systemsâ€”elements of cost

listed, chapter 23, Brookings Institution report 2609, 2610

Accounting system 252

Accounting systems, difficult to devise one applicable to all units of

an industry, chapter 23, Brookings Institution report 2619

Administration of Retail Drug Code, $27,994.95, financed by in-

dustry 1836

Allowable, Structural Clay Products Code, chapter 23, Brookings

Institution report 2613

Assessment:

Letters used by N. R. A. to compel payment of assessments. 2351-2356

Penalty for nonpayment-removal of "blue eagle" 90, 2351-2356

Protests received by N. R. A. against assessments 2370-2393

Average 227

Average industry, prohibition of selling below the average industry

cost as determined by the code authority, 5 codes, no small dis-

cretion permitted, chapter 26, Brookings Institution report 2608

Base, set by: "weighted average cost," "model cost," "fair and

reasonable cost," "lowest reasonable cost," or "prices that do not

promote unfair competition"â€”may result in higher minimum

cost than "individual cost" provisions, chapter 23, Brookings

I nstitution report 2612

3051

Costâ€”Continued. PÂ«ge

Base, definite rule impassible, due to variation in problems of various

branches of trade - 1834

Basis:

For minimum prices. (See minimum prices.)
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For new firms, or new products, chapter 23 Brooking's Institution

report 2619

Sales below costâ€”prohibitions by N. R. A. "mere window dress-

ing", Sol Rosenblatt quoted by chapter 23, Brooking's Institu-

tion report 2621

On which St. Louis Coal Code Authority fixed prices, held "not

representative" by N. R. A. Research and Planning Division 2621

Valuation of plant and equipment, determination of rates of de-

preciation, chapter 23, Brookings Institution report 2519

Building, effect of N. R. A. on building costs, chapter 33, Brooking's

Institution report 2657

Definitions in codes 684, 685

Determination:

Accurate definition,, difficult problem, chapter 23, Brooking's

Institution report 2619

Chief of research and planning unit of N. R. A. has charge of

approving cost-finding systemsâ€”arbitrary stipulations in re-

paint code, chapter 23, Brooking's Institution report 2613

Finding, 72 percent of codes regulate uniform methods of cost finding,

chapter 22, Brooking's Institution report 2606

Floor costs, uniform price (S. Clay Williams) 227

Individual, prohibition of sale below individual costâ€”commonly called

"cost protection"â€”352 codesâ€”resulted in prices higher than the

competitive price, chapter 23, Brooking's Institution report 2608, 2609

Industries post their own cost 2488

Living:

Changes in wage rates and living costs during the depression,

chapter 33, Brookings Institution report 2650

Increased by N. R. A., affecting farmers and people in "middle"

and "upper" classes, without substantial increase in income,

chapter 34, Brooking's Institution report 2665

Marginal . ... 242

Minimum processing cost, Paint Code, chapter 23, Brooking's Institu-

tion report 2613

Operation of codes limited by budgetary control and approvalâ€”

recently after previous abuses were experienced 88

Prime plant cost, below which producers may not sell, Crushed Stone,

Standard Gravel, and Slag Code, chapter 23, Brooking's Institution

report 2612

Production:

Cut by ruthless competition, low wages, long hours, and machine

power 6

Varies in each group 241

Protection, chapter 23, Brookings Institution report 2608, 2610

Protection granted by N. R. A. in field of distribution usually related

to "loss leaders", chapter 23, Brookings Institution report..! 2613

Protection, prohibition of sale below individual cost resulted in

prices higher than the competitive price, chapter 23, Brookings

Institution report 2609

110782â€”35 1
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Costâ€”Continued. Page

Protection systems greatest problems: (1) location of firms in viola-

tion, (2) determination of of sales below cost, (3) inadequacy of cost

records, chapter 23, Brookings Institution report 2620

Reasonable, lowest reasonable cost to be determined by Code Author-
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ity under approval by administrator, chapter 23, Brookings Institu-

tion report 2616

Repairing and operating buildings increased to some extent by codes,

chapter 34, Brookings Institution report 2664

Sales below cost, base prices must be established 1834

Selling below cost 241

'' Uncle Sam as Cost Accountant" - 1937

Uniform - 227

Uniform method of costing 227

Cost accounting, as price fixing 1799

Cost data:

Absence from price determination 873

Ice industry 873

Paucity in price fixing 873

Cost of living, figures re 2162

Cost of production, difficulty of determining 176

Costs:

Application to distributing concerns overhead not considered, by

N. R. A., 10 percent added to invoice 286

Business, Leon Johnson, grocer, Shreveport, La., as compared with

average chain store operating expenses for year 1934 1876

Difference in nature between manufacturing and distributing 284-285

Impossibility of securing information concerning 869

N. R. A. should examine into all claimed costs 286

Tend to be built to match fixed prices 602

Cotton differential, amount given to a southern manufacturer over a

New England manufacturer equals $1 a week minimum, having been

distinctly decreased under the code 123

Cotton Code:

Abuses 1659

Consumers Goods Industries Committee: Complaints, imports 1661

Consumers goods industry, larger proportion of increase in employ-

ment; demand kept up 1662

Consumers Goods Industries Committee, provisions for handling

complaints. 1663

Forty hours' work 1661

Hourly earnings increased 1660

Living costs 1661

Maximum and minimum wages 1660

N. I. R. A. section 3 E, imports 1661

Open-price, selling below cost, mark-up provisions, discounts, rebates,

etc 1659

Provisions in re price demoralization 1658

Value of, Code Secretary disagrees with Frank A. Harden in re

failure N. R. A 1664

Weekly wage 1660-1661

Cotton Garment Code:

Article 3, section B, monopolistic 2726

Includes cotton pants 549

GENERAL INDEX
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'Cotton Garment Codeâ€”Continued. page

Recommendation for simplification by Central West Garment Asso-

ciation 2731

"Cotton Garment Code Authority:
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Budget _ 1842-1847

Extravagant expenditures and salary abuses charged, investigation

requested 1839-1842

Letter to Senator Pat Harrison in Fishel testimony 2327

Order of National Industrial Recovery Board removing certain mem-

bers of Code Authority and providing for temporary administration

under Executive Order No. 6869. 1856-1857

Salaries of officers and employees 1848-1856

Cotton Garment Industry:

Code provision on limitation of new machinery 2941

Statistics... 1419

Cotton industry {see also Cotton Textile Industry):

Effects of anticipation of N. R. A. on this industry very pronounced

and resulted in overstocking 119

Efforts to regulate production in 121

Cotton manufacturers. (See National Association, etc.)

Cotton mills:

Cotton production, adjustment capacity to demand 1659

Employees reduction in purchasing power, Bureau of Labor

Statistics 1659

Johnson & Johnson millsâ€”housing, ample finances for, 3- or 4-shift

operations... 1658

Labor supply and housing 1657

Machine hours limited to two shifts spreads employment 1658

Two-shift limitation avoids breakdowns 1658

Cotton textile: Administrative orders affecting machinery provisions 2950

Cotton Textile Code. (See Code, Cotton):

Aided industry â€” 1633

Capacity to demand adjustment of 1665-1671

New England, 94 percent want code 1771

Welfare of industry 1657

New England Council, North-South wage differential, hard to chisel. . 1771

Cotton Textile Code Authority:

Resolutions - 1624

Sloan, G. A., representative 1617

Cotton Textile Code Committee, membership 1619

Cotton textile industry:

North and South compared 1630

Working capital, 1932, shrank $9,000,000,000 using capital to cover

operating losses, Research and Planning Division, N. R. A 1657

Cotton textiles:

Code provision on limitation of new machinery 2937

Destructive competition 1659

Disapproves processing tax 1663

Insolvencies decreased since N. R. A. adopted 1663

Increased employment in 120-121

N. R. A. produced more harm than good. Two best points: Stand-

ardization of terms, and uniform f. o. b. point of shipment. Some

manufacturers chiseled on time records and pay rolls 1665

Statistics as to number of mills, number of employees, etc 1657
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County consumer councils, National Emergency Council, description 593

Cover, John, Prof., University of Chicago 1838

Craftsman Printing Co., Inc., the, N. I. R. A. extension opposed. Prop-

aganda N. R. A. extension 2859'

Credit control:
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In oil code 573

Not needed in manufacturing codes 573

Credit terms, 43 percent of codes regulate specified discount and credit

terms, chapter 22, Brookings Institution Report 2606

Cresap, Mark W., president Clothing Code Authority 441

Crie.her, A. Lane, counsel, Merchandise Warehousing Trade Code Au-

thority, Washington, D. C, and Chicago 2738-2741

Crichton, A. T., representative Bituminous Coal Code 2517-2519

Cripple Creek, miner's struggles 477

Criticism. (See Effect of N. R. A.)

Crocker, Lawton V., president. (See The National Survey.)

Crushed Stone Code, administrative orders affecting machinery pro-

visions 2951

Crushed Stone, Sand, and Gravel Industry. Code provision on limitation

of new machinery 2940'

Cummings & Schernoff (New York City), complaint, engaged in selling

below cost in cloak and suit industry 2521

Curlee asks access to confidential data of Clothing Code Authority 415, 416

Curlee case:

Answer by M. D. Vincent of Curlee's statement 2932

Supplementary statement of Francis M. Curlee in regard thereto (re

alleged deficiency in wages paid) 2920

Curlee Clothing Co.:

Average annual wages higher than in New York markets 417

Wages above average 419

Curlee Co., billed for noncompliance with article 2 (b), Clothing Code.. 536, 537

Curlee, Francis, amicus curiae in Greif case * 462

Testimony re code of Industrial Recovery Association code 362

Curlee, Francis M.:

Counsel, Industrial Recovery Association of Clothing Manufacturers:

Supplementary statement of, re attack upon Clothing Code, the

code authorities thereof, with examples 2916-2929

Correspondence turned over to committee 403, 404

Declined to serve on Clothing Code Authority 428

Letter to Felton M. Johnston, March 30, 1935, giving result of poll .

of members of Industrial Recovery Association of Clothing Manu-

facturers on continuance of N. R. A 1907, 1908

M. D. Vincent's answer to Curlee's supplementary statement on the

Clothing Code, code authorities thereof, and his examples used 2930

Objections to N. R. A. data furnished Industrial Recovery Associa-

tion - 583,584

Curlee plant, exemption from 36-hour week due to competition with cotton

garment industry 537,538

Curtis Manufacturing Co. modified N. I. R. A., present N. I. R. A> .

harasses small business (Curtis Manufacturing Co.) 2878-2879

Customer classification: , .

S. Clay Williams. - _ - 228-

Under Code for Rubber Manufacturing Industry 701, 708-709, 7l8-72tt

GENERAL INDEX
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Customers, classification of, regulated in 17 percent of codes, chapter 22, Page

Brookings Institution report - 2606

Cutler 4 Cutler, Inc., N. I. R. A. extension urged I.â€”.;*-*...... 2825, 2826

Cutler, S. H. (Cutler & Cutler) 2825, 2826

â–

D
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"Cut, make, and trim" problem, Clothing Code . 394

Cutthroat competition, cause of depression and its continuance - - 6

Dagonet, Hammer V., Child labor case - 1533

Daily News Record:

Article by David Drechsler, review of formation of Clothing Code... 443

Drechsler tells how rival group barred union firms 489, 490

Dallas, C. D., president (Revere Copper & Brass, Inc.) 2836

Dargavel, John W., secretary, National Association Retail Druggists, tele-

gram to Hugh Johnson concerning unauthorized use of name of National

Association of Retail Druggists in press release 2520

Darrow Board. (See National Recovery Review Board.)

Abolishment recommended by General Johnson to President 2002

Boycott - 1139

Charge by Mr. Myers that Sol Rosenblatt refused to testify in answer

to report by Board 2032

Charges re electrical manufacturing industry 125

Considered Motor Vehicle Retailing Code (Automotive Service

Bureau) 2878

Copy of letter from General Johnson to the President, in which he

says Darrow report prejudiced and recommends abolishment of the

Board 2002

Finding caused creation, N. R. A. Industrial Appeals Board 1384

Findings condemn N. I. R. A. codes (letter, Fair Tariff League). 2792-2793

Data prepared by Mr. Roos not used in answering reports of Darrow

Board (Kilbourne Johnston, letter to Senator Harrison) 1970-1971

Motor Vehicle Retailing Code (Automotive Service Bureau) 2878

Reports show many codes administered for favored few 1799

Statement of Lowell B. Mason, former general counsel for the

Board 1095-1150

Darrow, Clarence:

Labor and business alike would be aided if N. I. R. A. not extended, 302, 310

N. R. A. has greatly aided "big business" and tended to concentrate

wealth in the hands of those already wealthy 299, 300

Organization and operation of National Recovery Review Board,

discussion of events leading up to its report 296-298

Price fixing under N. R. A 301

Production control unsound; lack of proper distribution is principal

trouble, rather than overproduction 307, 308, 309

Data:

From Clothing Code Authority not representative but selected 413,

421, 423

In Clothing Code, Curlee desires access to 415, 421

Furnished I. R. Association, by N. R. A 584-586

Of Clothing Code Authority unavailable to I. R. Association 434

Supplied by Clothing Code Authority criticed by Curlee- 423
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Davis, John P.: Page-

Brief -- 2147-2160-

Compliance with codes as affecting the Negroes 2144-2146-

Representing National Association for Advancement of Colored

People in Maid well Garment Co. case, testimony inaccurate 2506-
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Unions, employees afraid to join - 2142"

Wages decreased in tobacco industry under codes 2142"

Wage discrimination against Negroes under the codes discussed.. 2140-2147"

Davis, John W., defended voluntarily Mr. Perkins, York, Pa. (see also

Mr. Perkins) 2504-2505

Davis, W. H., N. R. A. exemption for consignment sales 564

Dawson Cotton Oil Co., N. I. R. A. extension urged 2823:

Debs, Eugene V., American Railway Union strike 477"

Debt:

Burdens, The Question of, chapter 34, Brookings Institution Report.. 26641

Corporate funded debt, 60 percent owned by railroads and utilities-â€”

their debt-paying capacity curtailed by the code system, chapter 34,

Brookings Institution Report 2664-

Internal Debts of the United States, by Evans Clark, chapter 34,.

Brookings Institution Report 2665-

Private funded debt increased by N. R. A., chapter 34, Brookfngs

Institution Report 2665-

Deceptive Competitive Methods, no indication monopoly eliminates

(Consumers' Advisory Board) 644

Deficiencies in data supplied I. R. Association by Clothing Code Author-

ity 413,423

Definition by Congress of "monopoly," Congress should not define all

monopolistic practices and things tending to monopoly, but should at-

tempt a general definition and mark the limits of the field 24-25-

Delapenha & Co., R. U., importers and packers of food products, N. Y.

urges N. I. R. A. extension; N. I. R. A. can protect small man if code

provisions can be enforced; N. I. R. A. minimum wages and maximum

hours beneficial. Control over prices necessary 2798-2799"

Delegation of power. (See National Industrial Recovery Act.)

Congress should state objectives and give standards of judgment and

measurement, chapter 10, Brookings Institution report 2604

N. R. A. "offers strong confirmation of the traditional prejudice

against extensive delegation of power to the executive arm of the

Government," chapter 10, Brookings Institution report 2606-

Delegation of power over price policy to Code Authoritiesâ€”opportunity

for abuse, chapter 23, Brookings Institution report 2615, 2616

Delivered price systems, inclusion in Codes 686-

Department of Commerce, if N. R. A. put under Department of Com-

merce, only difference would be it would become a function of that

Department 38

Department of Justice:

Attitude of, compared with N. R. A. by Walton Hamilton 2058-

Means of regulating monopolies discussed by Walton Hamilton.. 2058-2059

Willful violation turned over to 2479"

Depreciation rates of, as cost basis. (See cost basis.)

Depression:

Caused and continued by cutthroat competition and monopolistic

practices. 6-

GENERAL INDEX
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Depressionâ€”Continued.

Changes in wage rates and living costs during the depression, chapter

33, Brookings Institution report 2650

Effect upon construction industry * 889
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Retail grocery trade 1354

Small business coming out of 1788

Survey of 13 major depressions in past 100 yearsâ€”Colonel Ayer in

Cleveland Trust Co. Bulletin Sept. 15, 1932, chapter 33, Brookings

Institution Report 2656

Response of wages to 167

Way out of in the past, described 73

Descriptions, specified classifications or descriptions of industry products,

regulated in 3 percent of codes, chapter 22, Brookings Institution re-

port 2606-

"Desert News" editorial:

Complaints from consumers in re raising prices 260

Code provisions too harsh for small or new enterprises 259-260

Destructive price cutting, attempt to prove same (questionnaire executive

committee, oil burner industry. See also Price Cutting) 2871-2872"

Deutsch, Max, president. (See Specialty Paper Bag Co., Inc.)

Devine, T. L. (See Alexander Thomson, Inc.)

Dictatorship over business, set up by S. 2445 according to automobile

Manufacturers Association . - 2720

Dien, R. Van, manager (Grand Trunk Terminal Warehouse Co.) 2825

Diener, Manufacturing Co., Geo. W., N. I. R. A. extension urged (letter

Geo. W. Diener Manufacturing Co.) 2812

Differentials:

Enterprises, big and small 2490

Artificial barriers creating 199-200

Natural barriers recognized by N. R. A. in fixing 204-205-

N. R. A. policy with respect to, discussion of 198-199

Price, discussed 193-194

Wage, between North and South favors South, harmful to Central

West Garment Co 2729

Price, raised to meet sectional differences in condition 135

Disapproval. (See Effect of N. R. A.) JH

Discount and credit terms, 43 percent of codes regulate specified discount

and credit terms, chapter 22, Brookings Institution report 2606

Discounts, A. & P. Tea Co 2319

Quantity discounts sometimes out of proportion to economies effected. 1834"

Uniform (S. Clay Williams) 228

Discouragement to small business in that returns are minimized 1331

Discrimination:

Against N. L. Kuehn Co., by Rubber Code Authority on city of

Milwaukee fire hose contract 662

Basing point system 853

Big business favored by N. R. A., detriment to small business 2215,

2216, 2217

Effect of Coal Code 880

Federal Alcohol Control Administration favored, Illinois 2167

Issuance permits 2170

Paper and Pulp Industry Code restraints upon individual producers. _ 2227

Pennsylvania, Illinois, Maryland, Indiana, Kentucky, unfounded

claims Federal Alcohol Control Administration discrimination 2171
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Discriminationâ€”Continued.

Plywood Manufacturers' Code price-fixing make certain furniture

manufacturers install plywood plant or quit business - 2222

Plywood manufacturers' Code discriminatory versus certain furniture

manufacturers.. - 2221,2222
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Price fixing, result of . 1921

Quantity discounts, as against small business 1782

Rebates, advertising allowances, diversion of brokerage are common

methods . 2473

Southern pig iron, under N. R. A., re Evansville (Indiana)

manufacturers 1777, 1778

Louis Titus, attorney, Petroleum Code Authority objects antitrust

provisions new law 2208, 2209

Ward, A. Hartley G., charges Graphic Arts Code dominated by United

Typothetae of America oppressing small business 2214

Distilled spirits:

List of Federal Alcohol Control Administration permits, by States 2177

List of permits (by States) denied by Federal Alcohol Control Ad-

ministration . 2189

Institute: Howard Jones, excused as witness 2198-2199

Distilleries:

Bootleg distillery never converted into legal one 2175, 2176

Federal Alcohol Control Administration controlled number and pro-

duction via permits 2170

List of Federal Alcohol Control Administration permits, by States.. 2177

List of permits (by States) denied by Federal Alcohol Control Ad-

ministration, for alcohol, whisky, rum, gin, brandy, etc 2189

Preparation of codes 2171

Whisky distillation in only five or six States before prohibition 2192

Distillers:

Code 2167

Federal Alcohol Control Administration functions 2167

Table of actions by Federal Alcohol Control Administration 2195

Distillery industry:

Competitive not controlled by whisky trust. 2173,2174

Distilling plants erected during prohibition 2175, 2176

Distribution, practices that lead to monopoly, exploitation of consumer

and ruination of the small man, radically different in distribution, than

in production 1834

Distribution Codes. (.See Code distribution.)

Distribution of wage and price increases, chapter 33, Brookings Institu-

tion report 2656

Distributors helped more by direct price-fixing than manufacturers,

chapter 23, Brookings Institution report 2622

Divet, W. L., secretary. (See Richland County Oil Co.)

Dividends:

N. R. A.'s erroneous report, New York Sun editorial 487

Paid by industry out of surplus 194

Division of Relief Printing, price-fixing on minimum prices 2473

Dixie Machinery Manufacturing Co., St. Louis, protests extension of

N. R. A 2732

Dixon, A. C, Deputy Administrator, N. R. A., protest from Furniture

Code Authority re Lumber Code prices and price-fixing on items used

.by furniture manufacturers 2218
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Documents, submitted by Blockall, A. H 1404-1524

Dods, Norton L., Associate Director. (See Automotive Service Bureau.)

Doerfler, Samuel:

Paint, Varnish, and Lacquer Manufacturing Code injurious 2881, 2882
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N. R. A. injurious to small business and consumer 2881, 2882

Domine, H. P., secretary (Monroe County Association of Builders' Supply

Dealers) 2828

Donna, M. J., secretary-treasurer. (See Marconi Code Authority; Marconi

Manufacturing Industry.)

Doolin, John R., representative Bituminous Coal Code 2517-2519

Doran, Dr.:

Distillery permits during prohibition 2171, 2172

President's special committee drawing liquor codes .. 2172

Dowsing, John E.:

Labor in pottery industry 1708

N. R. A., pottery imports , 1709

Drechsler, David, chief counsel, Men's Clothing Code Authority, identified

with "Northern group" - 444

Drechsler, David, U. S. A., Clothing Association, tells how rival barred

union firms 489,490

Drechsler, David:

Future of clothing association under N. R. A 490, 492

Historical review of formation of Clothing Code in Daily News

Record June 1934 443

Dress Code, Labor provisions discriminatory; small business injured;

see letter Charlotte Frocks, Inc _ 2872, 2873

Drug Code Authority, National Retail. Brief presented - 1817,1818

Drug Industry:

Combines, large, have taken advantage of depressed prices 1819

Enforcement of codes in, should be improved. 1819

Retail; small business man's future dubious in . . .. 1820

Unfair practices have been growing in, for 25 or 50 years . . 1819

Drug Institute of America 1833

Drug Institute of America, New York, observations on N. R. A 1825-1827

Druggists. (See National Association of Retail Druggists; Retail Drug-

gists' National Trade Association.)

Dry Cleaning Code, oppressive (Stewart Dry Cleaning Co., Inc.).. 2894

Dry cleaning. (See Dry Cleaning Code.)

Dry Color Code, cost of investigation, provisions for (report, Research

and Planning Division, N. R. A., Post Code Analysis Unit)... 2975

Dry color, provision in code for cost of investigation 2975

Dube, Thomas I., secretary (Undergarment and Negligee Indsstry Code

Authority) 2831

Duffey, Frank J.:

Testimony urging modification of Oil Code 1586

Statements introduced into record 1588

Dumesnil, Jos. P., vice president (Carter Dry Goods Co.) 2824-2825

Dun & Bradstreet:

Insolvency records, all industries 1682-1684

Rating on Mr. Perkins, York, Pa 2505

Duncan, A. W., representative Bituminous Coal Code 2517-2519

Dunten & Norris, opposed to N. R. A 2854-2855

Dunten, P. H. (See Dunten & Norris.)
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Pan

Durable goods and nondurable goods industries, classification discussed. 219-220

Durable goods industries, employment statistics in . 218

Duraflex Corporation, N. I. R. A. extension urged 2824

.Dyeing and cleaning, labor provisions of codes as to, only technically in

E
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force 95

Earnings, increase per worker more than offset by increase in cost of living

since N. R. A., charts, C. A. B 606

Economic benefit given to retail tobacconists under code 1810

Economic doctrines, incorporation in codes 1006

Edelblute Manufacturing Co., N. I. R. A. extension opposed; price fixing on

raw materials and semifinished materials disastrous; production control

should be eliminated -. 2856-2857

Edelblute, T. H., president. (See Edelblute Manufacturing Co.)

Edgerton, John E.:

Testimony against the continuation of N. R. A i 1591

Statements entered into record 1602

Edward, H. P., secretary (Oregon Mayonnaise Association) 2827

Edwards, Corwin D., price fixing - 868-872

Effect of N. R. A.:

Accumulation of information on trade practice and working condi-

tions, chapter 40, Brookings Institution Report 2668

Approval of "certain social objectives" restoration of prosperity,

improvement of industrial relations, improvement of trade prac-

tices, chapter 40, Brookings Institution report 2668

â€¢Cost of repairing and operating buildings raised to some extent by

codes, chapter 34, Brookings Institution report 2664

Debt-paying capacity curtailed by the code system, chapter 34,

Brookings Institution report 2664

Delayed price readjustment, contributed to increase of scarcity,

chapter 33, Brookings Institution report . 2657

Does not foster monopoly 253

Freezing of cost and price structure against downward adjustmentsâ€”

an important long-run effect, chapter 39, Brookings Institution

report. 2667

Freezing of wage structure, prevented price realignments which are

essential to the expansion of productive output, chapter 39,

Brookings Institution report 2667

Hindered recovery rather than helped by extensive transfers of power

over prices, chapter 23, Brookings Institution report 2622, 2643

No power to expand production by direct means, chapter 30,

Brookings Institution report 2643

On building costs, chapter 33, Brookings Institution report 2657

On farmersâ€”price increase on what they buy, chapter 34, Brookings

Institution report 2665

On living costs, chapter 33, Brookings Institution report 2654

On organization of industry, trade practices, labor standards, labor

relationsâ€”may prove more important than revival of business,

chapter 30, Brookings Institution report 2642

On profits, chapter 34, Brookings Institution report 2658

On prices (adverse effect), chapter 33, Brookings Instituion report. . 2657

On wage rates and prices chapter 33, Brookings Institution report... 2653
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; of N. R. A.â€”Continued. Page

Price increase, continuing hindrance to expansion of physical volume of

activityâ€”not conducive to expansion of income in relation to prices,

chapter 34, Brookings Institution report 2661
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Private funded debt increased, chapter 34, Brookings Institution

report - . 2665

Psychological "lift", renewed confidence and hope as result of passage

of the law, chapter 40, Brookings Institution report - 2668

Sentiment for removal of economic and social abuses, chapter 40,

Brookings Institution report 2668

Price increase 241

Public opinion in favor of N. R. A 251

Retail Drug Code has increased pay rolls 1835

"Valuable contribution to recovery" 250

Efficiency, high, generally goes with size in business 209-210

.Eight-hour day, first Yiddish pamphlet. 477

.Eldred crushed-stone case 1386

Eldridge, A. O. (Triangle Ink 4 Color Co., Inc.) 2833-2834

-Eldridge, Jr., K. C, president (Oregon Mayonnaise Manufacturing

Association) 2827

Electric storage and wet primary battery industry, Code Authority,

propaganda re extension N. I. R. A. (Bulletin No. 23 above code author-

ity enclosed in letter Ticknor Battery Manufacturing Co.) 2844-2845

Electrical manufacturing, increase in employees and pay rolls 125

Electrical Manufacturing Code modifications made to take care of previ-

ously unrepresented groups 87

Electrical Manufacturing Code, monopoly charged by Darrow Board 125

Electrical Manufacturing Industry Code approved, open-price reporting

provision 2602

Electrical Manufacturing Industry, on the whole, is behind a continuance

of the code - 126

Elgin Sweeper Co., N. I. R. A. extension urged 2838-2839

Ellinger, Daniel R.:

N. R. A., opposed to, because of its unfair tactics toward small busi-

ness (letter to Payson Irwin) 2903

N. R. A., opposed to, for unfairly affects small business (letter to

Senator Nye) 2902

Ellis, T. J. (Pine Hosiery Mills, Inc., Star, N. C). N. R. A., opposed to,

because it freezes out small business (letter to Senator Nye) 2904

Emergency conditions: N. R. A. viewed this from standpoint of condi-

tions affecting employment, wages, purchasing power, etc 264

Emergency price experience, Lewis, Ben W. (Consumers' Advisory Board),

statement at price hearing, January 9, 1935 872-875

Emergency price fixing, chapter 23, Brookings Institution report 2616

Emery, William, Jr., representative Bituminous Coal Code 2517-2519

Empire Brick Co., N. R. A. Brick Code promotes price fixing. Desires

price fixing removed 2867-2868

Empire Manufacturing Co., Winder, Ga., N. R. A. and Cotton Garment

Code wrecking its industry 2734

Employees:

American Hotel Association attacks legality and constitutionality of

Hotel and Restaurant Codes - 1397

American Hotel Association opposed to Hotel and Restaurant Codes. 1393
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Employeesâ€”Continued.

Exemption sought in the Shelbyville (Ky.) case 2919

In clothing industries, number 673

Increased production, different attitude of two clothing oodes 39&

Number by years in clothing industry given by Sidney Hillman 325-326
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Number of, fertilizer industry 1749

Testimony of Charles E. Sands, representing International Union of

Hotel and Restaurant Employees and Bartenders' Alliance favoring

retention of codes 1389

Employees of N. R. A. are parasites on industry 1332

Employment:

Alleged one-sided statistics used by code authorities to show increase. 2928

Being decreased by Construction Code, report by National Associa-

tion of Real Estate Boards.-. 2139

Effect of labor-saving devices on, discussion of 216-217

Increase in cotton textile industry 120

Conditions under Furniture Manufacturing Code cited 2762-2763

Cotton-garment industry 1420

Continuous, Curlee Clothing Co. unusually successful in achievingâ€” 406

Effect of open-price on 248

Fewer hours and higher pay, fertilizer industry 1743

Fixing of wages 1347

Homeworkers unemployed the code, for 2923

Immediate reemployment of 20,000 men 2462

Increase in, by 3,000,000 to 4,000,000 68

Since March 1933 66

Increase in, caused by anticipation of N. R. A. prior to June 1933 66

Increased due to anticipated passage of Black bill, N. R. A., and

Agricultural Adjustment Administration 67

Increased employment under N. R. A 2468, 2597

Wages, increases in, in electrical manufacturing industry 125

Motion Picture Code, exhibit no. 8: Classes of employment motion-

picture industry production, Hollywood, New York City 2002

New forms of, known as "serviceindustries", automobile industry and

byproducts, filling stations, etc 123

Night work, the "graveyard" Bhift, chapter 24, Brookings Institution

report, trade practice conditions in 2636

N. R. A. hasn't increased (Monumental Sales & Manufacturing

Co.) 2879-2880

Not contended that a million people have come into employable age

since May 1934 67

Pay-roll increases must be balanced by trade-practice provisions that

protect and insure ability to pay larger rolls 1835

Reduced, by fixing prices higher than competitive level, chapter 23,

Brookings Institution Report 2622

Relationship between codes and employment 1103-1104

S ack periods in clothing industry 406

Retail Drug Code has increased pay rollB 1835

Small manufacturer cannot employ as many at minimum wage,

injures instead of aids employment, aged employees must be fired,

cannot earn minimum wage 2720

Sprendinft of, by limitation of hours of labor. 168

GENERAL INDEX i' 3063

Employment statistics: Page

Comparison of best months in "selected industries" from March 1933

to June 1935 shows 15.7 percent difference from comparison of

December and January months 94

Re building materials, etc 2265
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Durable goods industries 218

Nondurable goods industries 217-218

Statistics - 2161-2162

Tabulation and pay rolls in selected industries March 1933, January

1935 78-81

Trend of, before and after codes went into effect 2927

Trade practice conditions in consumer service trades and industries

is serious 2461

Enforcement:

Code provisions unenforceable, chapter 23, Brookings Institution re-

port 2622

Of codes should be improved in drug industry 1819

DiflBculty 1008

Necessity for speedier, in Tobacco Warehousemen's Code 1663, 1364

Enoch Manufacturing Co., modified N. I. R. A. urged. Discriminatory

labor provisions in codes . 2900-2902

Enterprises, small (oppressed by antitrust laws, Fayette R. Plumb,

Inc.) - â€” 2931-2933

Equipment Code. (See Code, Equipment Division.)

Equities, committee to adjust in Clothing Code Authority, powers self-

delegated 432

Equity committee, Clothing Code Authority, hinterland unrepresented.. 390

Estimates, charge for estimating, regulated in 1 percent of codes, chapter

22, Brookings Institution Report 2606

Eureka Furs, Inc., N. I. R. A. urged extended... 2826

Excelsior and Products Code, administrative orders affecting machinery

provisions 2951

Excelsior and excelsior products, code provision on limitation of new

machinery 2942,2946

Exceptions to code provisions. (See Code exceptions.)

Executive order:

Creating Federal Alcohol Control Administration 2166

Code authorities authorized to sue in own name 2349, 23S0

Delegating to N. R. A. Board power to make exceptions to maximum

hours and minimum wage requirements 540

Executive Order No. 6767, "A Study of the Effect of Executive Order

No. 6767 Upon the Maintenance of Standards of Fair Competition

to Public and Private Purchasers" 2598

Fixing 36-hour week 538

No. 6767, modifying Executive Order No. 6646 of March 14, 1934,

etc 777

No. 6949, nonwaiver of constitutional rights 2001

Prohibiting dismissal of employees for reporting code violations 520

Transferred codes from Agricultural Adjustment Administration to

N. R. A. in March 1935 1805

Provision in codes for mental and physical handicap ILL 547

Exemption for noncompliance, Shelbyville, Ky., plant 539, 540
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Exemption from prohibition of sales on consignment by Clotting Code PÂ»ge

Authority 449

Exemption power of Clothing Code Authority objected to by Industrial

Research Association 450, 451

Exemptions:
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General, none in Men's Clothing Code 571

Men's Clothing Code, number 57t

To code requirements, granted only where hardship is proved 545

To code requirements granted upon the facta in each particular case. 544, 545'

To codes, subjected to scrutiny of several boards - 540, 541

Exemptions from antitrust laws. Should be restricted and defined so that

activities legalized by codes shall only be lawful when they comply with

antimonopoly requirements of the act 30-

Extension of N. R. A., favored by United States Chamber of Commerce,

code authorities American Federation of Labor, Business and Advisory

Planning Council 127

Estes, Walter:

Codes administration, administration of codes incapable, result nega-

tive 196f>

Harrison bill, amendment to title I opposed 1960-

Estes-Wolcott Co., Inc., letter by Walter Estes, April 11, 1935 1959-60

Extractive industries (see also Natural resource industries):

Codes do not cope with the basic difficulties of (memorandum from

Consumers' Advisory Board, etc.) 646

Require controls specifically designed to meet their peculiar needs

(memorandum from Consumers' Advisory Board, etc.) 646-

F

Fair competition, is the final standard the Government should attempt

through the codes 90'

Fair practical regulations, designed to protect the business man 174

Fair Tariff League:

The Attorney General N. R. A. codes violate act. The Supreme

Court, antitrust acts, competition, comments Federal Trade Com-

mission, Darrow Board (letter Fair Tariff League)..- 2782-2793"

Letter from H. E. Miles, chairman, urging termination of N. I. R. A. 2782-2793

Fair-trade practices 1691

Fair Trade Practices Act, prosecution for violation of 1490

False advertising:

Federal Alcohol Control Administration codes protect consumer

against 2166>

Functions Federal Alcohol Control Administration 2167

Farm Implement and Machinery Code:

Price increased under 1799'

Farmer:

Benefit to, of Hatchery Code 1788

Purchasing power of, under N. R. A., impaired 1798-1801

Farrar, John F. P., vice president (Chicago Tubing & Braiding

Co.)_ 2834-2835

Farrell, Thomas E., letter to Senator Pat Harrison re trade monopoly of

the Steel Code 2755.

GENERAL INDEX
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Page-

Federal Alcohol Control Administration (see also Joseph H. Choate, Jr.)-- 2167

Absence of Whisky Trust 2173, 2174

Alcoholic Codes imposed on industry 2172'
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Authority for existence, President's Executive order under authority

National Recovery Act. 217$

Brewers' Code 2164,2165,2171

Brewers organized 2167

Brewers' permits 2165-

Brewers' regional boards 2165

Chairman, Joseph H. Choate, Jr., testimony 2163

Choate:

List of Federal Alcohol Control Administration permits (by

States) for alcohol, whisky, rum, gin, etc 2177

List of permits (by States) denied by Federal Alcohol Control

Administration for whisky, alcohol, rum, brandy, gin, etc 218S>

Codes:

List of Federal Alcohol Control Administration permits for

alcohol, whisky, brandy, gin, etc 2177

Corn whisky, list of permits (by States) denied by Federal Alcohol

Control Administration 2189"

Code administration 2164

Code function limitation bulk sales 2168

Codes, adopted by whom 2171

Codes protect consumer versus false advertising and misbranding 2166

Control production, prices, etc 2164

Controlled production via permits 2170

Controls production 2167

Cooperation Treasury Department 2167

Discrimination:

Favored Illinois 2167

Issuance of permits 2170

Distillers and Rectifiers Codes 2164, 2165

Distillers Code. - 2167

Distillers not assessed primary benefit to country at large 2193

Dr. Doran, distillery permits during prohibition 2171

Dr. Doran, member, President's Special Committee drawing liquor

codes - 2172

Employees 2166

Enforcement codes not tax law 2168

Excess capacity, prevention of purpose (3) 2197

Existence of authority 2173

Expenses provided by Executive order 2166

Failure to assess distillers Federal Alcohol Control Administration

Code Authority. 3192

Failure to prevent smuggled illegal (bootleg) or pre-Volstead liquor

still in country 2173, 2174

Favored Illinois 2167

Favors glass blowers versus cooperage interests 2168

Functions 2166,2167

Important acts require confirmation 2167

Issued 192 whisky permits and 169 brandy permits 2176

Legal liquor consumption before prohibition twice what it is now 2169

3066 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Federal Alcohol Control Administrationâ€”Continued. Page

Limitation of production 2165

Liquor prices too high 2164

List of distillery permits by States for alcohol, whisky, brandy, rum,

etc 2177
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Purposes, Federal Alcohol Control Administration, statement Joseph

H. Choate, Jr 2193

Rectifiers' Code â€” 2165

Relations, Treasury Department 2168

Same relationship to codes as N. R. A. deputy administrators 2166

Table of actions by - - 2195

Warehousers come under Distillers' Code 2174

Whisky distillation in only five or six States before prohibition 2192

Wholesalers code 2165

Wholesalers unorganized 2167

Wine code 2165

List of permits denied (by States) for alcohol, whisky, rum, brandy,

etc.. 2189

Members appointed, President's Executive order 2165

N. I. R. A., basis of authority for 2166

Not code authority 2173

O'Connor, Representative, before Ways and Means Committee re

Whisky Trust 2173

Origin, Presidential Executive order 2165, 2166

Permits revocable or suspendable 2163

President's special committee 2165

President's special committee, prepared codes 2171

Prevents unfair trade practices 2167

Price control code purpose 2169

Protection State liquor laws 2167

Protects consumer against false advertising and misbranding 2167

Purposes, etc., statement of Joseph H. Choate, Jr 2193

Federal Communications Commission has no jurisdiction over labor con-

ditions in telegraph and telephone companies, and some protection should

be given as the labor provisions of code* of other industries (Richberg). 104

Federal Industrial Court:

Proposed by Benjamin A. Javits, New York, combining function of

N. R. A. and Federal Trade Commission 2240

Would do away with President's Executive orders in N. R. A 2241

Federal Trade Commission:

Administer prohibitions 636

Annual report re transfer of assets and stock control 638

Attitude of, compared with that of N. R. A 2058

Bill to amend, by Senator Nye-Walsh bill 2411-2413

Block booking decision 2443

Brookings Institution Report, chapter 30 2639

Chain-store report under Senate Resolution 224, Seventieth Congress,

first session, discussed 1903, 1904

Cites Purity Ice Co --- 1525

Commission and N. R. A. practically one 2490, 2491

Collusion for purpose of price fixing, matter for 661

Complaint against Rubber Manufacturers Association, Inc., et al.,

with respect to alleged conspiracy in restraint of trade, collusive

price fixing, boycott, resale price maintenance 695-735

GEtfBKAL INDEX
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Federal Trade Commissionâ€”Continued. Page

Complaints for prosecution go to the Federal Trade Commission

or Department of Justice 150

Conflict between N. R. A. and Federal Trade Commission 2487
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Cost-of-living figures 2161, 2162

Did not enforce vigorously 2480

Differences of opinion with N. R. A. re monopolistic practices 129, 131

Divergent theories between Federal Trade and N. R. A 1142-1143

Economic tendencies must be preserved better than under Federal

Trade Commission Act 2459

Enforcement agency 2491

Failure to assume aggressive action under Clayton Act 2415

Fair-trade practices. . . . 2483, 2485

Farm implements, investigation by desired, re high prices of 1800

Former Senator Robert L. Owen, Oklahoma, amendment, S. 2445,

giving trade codes and other citizens protection against uniform

trade practices 2211

Function stated by Walton Hamilton 2047

Has controlled unfair trade practices in past 1294

Has made to the Congress a number of recommendations to supple-

ment code supervision (Consumers' Advisory Board) 646

If act administered by expeditious procedure and nonlegalistio

methods there would have been no need for N. R. A 26

Hearings on Purity Ice Co. case 1527

Honest and efficient (Fair Tariff League) 2792

Investigation and report to the President on the multiple basing-

point system of price fixing in iron and steel industry. 128, 132, 134

Issue cease-and-desist orders pending investigation 2486

Javits proposes combining functions of Federal Trade Commission

and N. R. A. as judicial body, re unfair competition (Federal In-

dustrial Court) 2240

Louis Titus Atley, Petroleum Code Authority opposed code govern-

ing body having Federal Trade Commission subpena powers. 2202, 2203

Means of regulating monopolies 2058-2059

National Grange requesting legislation for Federal Trade Commission

investigation of farm-machinery industry 1800

N. R. A. and Federal Trade Commission should be operated jointly. 2500

Overlapping jurisdiction 116

Poultry Advertising and Hatchery Code benefits 1789

Praised 1481

Proceedings before by N. R. A. against Purity Ice Co 1914, 1917-1920

Recommendations formulated in report on Iron and Steel Code 295

Referred to by Walton Hamilton in connection with trade-practice

rules adopted by wholesale druggists 2057

Remanding trade practices troubles to 160

Remedies under act should be made available for enforcement of

codes, agreements, or rules 31

Report of Chief Examiner on application for complaint against Rub-

ber Manufacturers Association, Inc., et al 696-705

Report of Federal Trade Commission and N. R. A. on Pittsburgh-

plus 144-145

119782â€”35 B
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Federal Trade Commissionâ€”Continued. Page

Reports on conditions in the textile industry now under consideration

by 77

Report on cotton-textile industry 121

Report re basing-point system in steel industry 357-362
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Responsibility administration, National Recovery Act 2238

Thinks its power can be utilized in aid of enforcement of unfair trade

practices in the codes to a far better extent than they have been to

date.--

Selling below cost, etc., as "unfair competition" 1102

Senate report on trade practices in food industry 2319

Should interpret N. R. A 2503

Statistics re cost of living, etc . 2261

Statistics secured from Department of Labor for Senate committee. - 2262

Subordinated to code 2482

Trade practice rules, if confined to matters which have already been

legally established as unfair, may be enforced through Federal

Trade Commission and courts (Consumers' Advisory Board) 647

Walton Hamilton states same ends and values should be read into

N. R. A 2058

Whether chiseling is such as to violate a code provision comes under

N. R. A. rather than 92

Willful violation turned over to 2479

Federal Emergency Relief Administration, complements other agencies-- 2479

Feldspar industry, code provision on limitation of new machinery 2944

Fenner, W. E.:

Auction and Loose Leaf Tobacco Warehouse Code Authority, low

cost of administration 1365, 1366

Auction and Loose Leaf Tobacco Warehouse Code, continuance

favored with prompter enforcement 1361-1367

Consensus of opinion of tobacco warehousemen relative to continuing

their code ._- 1363

Ferro Concrete Construction Co., The, modified N. I. R. A. urged. "Con-

trol of bidding methods" of building code failure 2894-2895

Fertilizer Code:

Effect on distributor. 1748

Effect on farmer. 1748

Code provision, on limitation of new machinery - 2939

Fertilizer manufacturers:

Code authority keeps track of new ones through examining tax tags. . 1738

Insolvencies or reorganizations 1737

Fiber shipping container, code provision on limitation of new machinery - _ 2944

Fiedler, Paul J., N. I. R. A. oppressive 2885

Fiedler, Paul J., N. I. R. A. oppressive 2885

Field, Crosby:

Coercive tendencies of big business 1304-1307

N. R. A. set-up, fundamentally unfair and iniquitous 1309

N. R. A. throttles pioneering industry 1303

Prevents small business from coming into existence 1305

Field, Tylor, president. (See Ferro Concrete Construction Co.)

Fierman & Kolmer Co. Inc., selling below legitimate cost manufacturer-- 2521

Filed prices, conformity in quoting to governmental agencies 778

Fire hose, collusive bidding 776-808

GENERAL INDEX
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Filene, Edward A.: Page

Extension of N. R. A. urged, advantages discussed, 30-hour week

favored eventually 1431-1449

Increased wages, shorter hours, and Jower prices under economy of
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plenty actually means greater and more stabilized prosperity.. 1431-1449

Opposed to price fixing in any of codes 1442

Financing code administration, should be as far as possible by trade and

industry concerned, the funds collected and their administration should

be under control of N. R. A 29

Finance, Graphic Arts, Amusement Division. (See Code, Finance.)

Financing, effect of, on recovery 221-222

Finch Engraving Co., The, N. I. R. A. oppressive to small business; code

for steel and copper engraving and dye-stamping oppressive 2887-2888

Finch, Henry. (See the Finch Engraving Co.)

Finn, Mike, president, Associated Silk Dress Manufacturers of Kansas

City. (See Charlotte Frocks, Inc.)

Fire hose industry, uniform bidding and competition in, under code 660-662

Fire hose, manufacturers of, complaint against by Federal Trade Commis-

sion with respect to conspiracy in restraint of trade, collusive price

fixing, boycott, resale price maintenance 695-735

Fire-hose manufacturers, identical bids submitted 673-675

Fischer & Co., Inc., H. G., modified N. I. R. A. urged; attempt by electro-

medical industry to secure uniform prices on Government, State, and

municipal business; X-ray industry controlled by National Electro

Manufacturers Association; X-ray codes oppress small business; pricing

provisions of X-ray codes unfair to purchaser 2897-2898

Fischer, H. G., president (Fischer A: Co., Inc., H. G.).

Fishback, Paul, National Food Brokers Association, urging legislation

to establish fair competition in food and grocery industry 1164

Fishel, Mortimer (pp. 1839-1857) extravagant expenditure of budget of

Cotton Garment Code Authority 1842-1847

Fisher & Sang, Inc., N. I. R. A. extension urged 2824

Fisher, Wager, opposed to continuation of N. R. A. in any form 1341

Fishery codes promulgated and administered by N. R. A 2231

Fixed prices. (See Open Prices, and Price Fixing.)

Fixing prices:

Collapse of efforts by own weight 838

Effect of N. R. A. upon 811

Flanders, R. E.:

Improvement in standard of living purpose of Recovery Act 1335

Industries should be divided into groups according to control desired

and required for recovery 1336

Purpose of Recovery Act should not be relaxation of antitrust laws, or

fostering of labor union organization 1335-1336

Recovery delayed by fallacious economic theory 1338

Flat Rock Canning Co., the, N. I. R. A. extension opposed 2861

Flexibility of code operations illustrated in bituminous coal industry where

miners accepted $4.50 instead of $5 per day and operators agreed not

to restore mechanization of mines 74

Flexibility in N. R. A. administration essential 643

Floor and wall clay-tile industry, code provision on limitation of new ma-

chinery 2940

Floor and wall clay-tile manufacturing, provision in code for liquidated

damages and cost of investigation 2971
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Floor and Wall Clay Tile Manufacturing Code, liquidated damages, provi-

sions for (Research and Planning Division, N. R. A., Post Code Analysis

Unit) 2971

"Floor" prices, under N. R. A 2704-2705

Flour Milling Code (see also Wheat flour, etc.):
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N. I. R. A. creates monopoly under (Barnard & Leas Manufacturing

Co.) - 2847

Food and grocery industry, statement by Paul Fishback 1164

Food codes, list promulgated by Agricultural Adjustment Administration

and N. R. A 2229

Food Code. (See Code, Food.)

Food industry, code authority did not dominate 2697

Formation of codes, manner 1006

Forms and terms of contracts regulated in 22 percent of codes, chapter 22,

Brookings Institution Report 2606

Fortune Magazine, the question of prices should be left to be worked out

through the play of competitive influences 176-177

Forward, the, establishment 474

Fox, Irving C, re overlapping of codes and code assessments, opposing re-

sale price maintenance, proposing modifications to S. 2445 1881-1891

Francis, J. D., representative Bituminous Coal Code 2517-2519

Franklin, Wirt, member Petroleum Code Authority, first chairman, one

of leading independent oil people 2207

Freight equalization, inclusion in codes 686

Frey, V. M. (Virginia Lime Sales Co., York, Pa.), opposed to N. R. A.

for unfairly affects small business, causes price fixing, and monopolyâ€” 2906

Friedman-Harry Marks Clothing Co., Inc., opposed to N. I. R. A. Men's

Clothing Code and amendments vicious 2892-2893

Frohman, Sidney, president (Hinde & Dauch Paper Co.) 2837

Fruit industry, preserved and glace, complaints - 2373

Fuels, use of oil and gas and electricity steady factor in breaking down

bituminous coal industry - 111

Fuerstenberg & Co., extension urged 2826-2827

Furniture, quantity discounts as discriminating against small merchant.. 1782

Furniture Code:

Has not hurt or aided the industry 1232

Lumber Code, basic economic considerations as applied to hardwood

price-fixing: (a) Fair share of national income for durable con-

sumers goods; (b) trend toward Government control and socialism;

(c) result adverse to conservation; (d) suggested workable cost,

protection plan 2225, 2226

Lumber Code difficulties computing valid reasonable cost figures:

(a) Impossibility of joint cost allocation; (b) lumber prices per-

mitted contain excessive interest and overhead; (c) alleged deter-

mination of prices by the Administrator; (d) average cost of in-

dustry not reasonable 2225

Lumber Code price-fixing arrangement found unenforceable 2225

Operations cited 2762-2763

Testimony in opposition to 1583

Furniture Code Authority (see also Walter Mitchell, Jr.), price fixing 2218

Protest to N. R. A. re Lumber Code prices and price fixing on items

used by furniture manufacturers 2218

Furniture industry figures re cost of living 2162

GENERAL INDEX

3071

Furniture manufacturers: PÂ«Â«e

Protest Lumber Code price fixing. .. 2223, 2224

Claim Plywood Manufacturers Code price fixing cause them to install

plywood plant or quit business 2221, 2222
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G

Gair Co., Robert, fixes prices in waste-paper industry 1452

Galvanizing and metal-coating industry, job, complaints 2373

Garage repairs (automobiles), not interstate commerce 2498

Garrison P., chairman. (See Wholesaling or Distributing Trade Code

Authority.)

Garrison, W. E. (See The Methodist Book Concern.)

Gasoline:

Companies lost money under codes 2210

Consumer does not benefit from prices below cost 2207

No price fixing under Petroleum Code. 2207

Price cutting m big business wipes out small business 2209

Cassett, B. B., statement m disapproval of processing tax 1682

Gaynor, W. J., mayor of New York, letter to police ordering picketing

stopped 479-480

Geer, H. R. (H. R. Geer Oil Co., Grand Rapids, Mich.), opposed to

N. R. A 2905

Gerdes, H. T., president. (See Hauck Manufacturing Co.)

Gin:

Federal Alcohol Control Administration controlled production via

permits 2170

List of Federal Alcohol Control Administration permits by States 2177

List of permits (by States) denied by Federal Alcohol Control Ad-

ministration 2189

Glass blowers, cooperage complaint to Federal Alcohol Control Adminis-

tration 2168

Glass container, administrative orders affecting machinery provisions 2951

Glass Container Code:

Permits allocation of business (Amsler-Morton Co., the) 2899

Glass container industry, code provision on limitation of new machinery. 2938

Glass containers. (See Glass Container Code.)

Glass container (schedule A), production not limited for balance between

production and consumption maintained 2959

Glass, figures re cost of living 2162

GoMing, H. Dick, Capt. {Codified Industries and Trades of Texas) 2836

Goodall case, answer by M. D. Vincent to Curlee's statement 2933

Goodall Co., supplementary statement of Francis M. Curlee (re alleged

40-hour working exemption) 2922

Goode, John A.:

Chairman National Retail Drug Code Authority 1833

Counterfeiting merchandise, prevalent in drug industry 1819

Combines, large, have taken advantage of depressed prices 1819

Enforcement of codes in drug industry should be improved 1819

National Retail Drug Code Authority:

Brief presented... 1817-1818

Complaints 1822-1823

Price by communities 1820-1823
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Goode, John A.â€”Continued. Page

National Retail Drug Code, satisfactory in the opinion of 92 percent of

the industry â€” 1818

Selling price, before and after adoption of code *.â€” 1824

Survey (questionnaire) 1818
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Selling below manufacture's .wholesale list price prohibited by Retail

Drug Code ^ --- 1819

Small business men's future dubious in drug industry - 1820

Unfair practices have been growing in the drug industry for 25 or 50

years 1819

GoodwilUe, Walter S., president (Atlas Box Co.) - 2826

Goodyear Co., advertisement figure large 1480

Goodyear tires, power in tire industry 1482

Gore, Ivan H., suggests abolition of Construction Code and that land de-

velopment and home building be not included under Construction Code. 2850

Government:

Agencies, conflicting activities 230, 231

Enforcement of minimum wage "apt to prove worse than the disease". 412

Guarantee of profits. (See profits.)

In business 229

Labor organizationsâ€”better for Government to help in matter of wages

and hours, than political action for private bargaining. Section

7 (a) tends in the right direction 16

Organized industry and competition 659

Printing Office, Paper and Pulp Code cause rise 50 percent to over

100 percent in price of paper in 1 year 2228

Purchases, specified terms for Government purchases regulated in 9

percent of codes, chapter 22, Brookings Institution Report 2606

Whole question of N. R. A. goes to the character of 209

Gram, F. S. (See City of Minneapolis, office of the purchasing agent.)

Grand Trunk Terminal Warehouse Co., N. I. R. A. extension urged. (See

letter above firm) 2825

Graphic Arts Code of Fair Competition (see also Code, Finance, Graphic

Arts, etc.)

Complaint regarding high assessments, unreasonable budget, hard-

ship on small businesses, representation on code authority, by Rem-

ington Ward, printers, Newport, R. I 2776-2777

Complicated cost-finding Bystem, high hourly cost, code assessments,

unnecessary code overhead 2214

Dominated by United Typothetae of America 2214

Price-fixing code on minimum prices 2473

Graphic arts industries, code provision on limitation of new machinery.. 2949

Gravel Code. (See Code, Stone, etc.)

Great Lakes Supply Co., N. I. R. A. extension urged 2812

Green, Thomas D., president and executive director, American Hotel Asso-

ciation of the United States and Canada, brief re Hotel and Restaurant

Codes -- 1393

Green, William, president, American Federation of Labor, testimony:

Collective bargaining, purchasing power, minimum wage, reduction of

hours of work, recommendations of labor re N. R. A., continuance of

N. R. A 609-631

Greenberg, Morris, executive director Clothing Code Authority 441

GBNEEAL INDEX
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Greenspoon Clothing Co.: Page

Answer by M. D. Vincent re Curlee's statement on the above (p. 2916) 2930

Supplementary statement of Francis M. Curlee in regard thereto (re:

their alleged violation of art. IV of Men's Clothing Code, with fine
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assessed in amount of $35.06) 2916

Greenspoon Clothing Co. of St. Louis, deficiency alleged to employees. 466-467

Gregory, E. A. (See Verenes Ice Co.)

Greif^& Bro., Inc., L.:

Agreement with N. R. A. text 527

Declined to serve on Clothing Code Authority r 426

Found in violation of article 2 (b), Clothing Code * 526

Investigation 525, 526

Labels taken away for alleged violation of article 2 (b) of Clothing

Code 458,459

N. R. A.:

Inspection of plants 526-530

Research and Planning report 586, 587

Noncompliance charge dismissed upon payment of back wages.. 527

Opinion of United States District Court of Baltimore 492-494

Pre-code records destroyed 526, 528

Raids by investigators of Men's Clothing Code Authority, Howard

report 496-500,519

Vincent memorandum on court case re noncompliance 574-583

Griffith, E. L., president. (See the Griffith Laboratories.)

Griffith Laboratories, The, N. I. R. A. extension opposed, harmful to

small business, and creates monopoly 2849

Griffith, M. D., executive vice president. (See New York Board of

Trade, Inc.)

Grover, W. P., opposed to N. R. A., for unfairly affects small business... 2906

Gunn, John M., big business benefited by codes 1950

Laborâ€”increased labor problems result of codes 1950

Monopoly, codes resulted in monopoly 1950

Peerless Basket Co 1950

Quantity discounts, as against small business man 1782

Small business suffered as result of codes 1950

H

Haake, A. P., managing director, National Association of Furniture Manu-

facturers:

Operation of Furniture Code with reference to wages, hours, price-

fixing, and conflict arising between Lumber Code and Furniture

Code 1892-1903

Protest Lumber Code price fixing 2218

Haddock, George B.:

Price control in mackerel fishing industry 883-886

Price fixing 883-886

Hadley, J. M., price control in the construction industry 889, 891

Haft, Morris W., lost $100,000 order in racket, cloak and suit industry.. 2522

Hall, Chas. G., representative, Bituminous Coal Code 2517-2519

Hamburger, Nathan:

Big business control of industry through code authority 1209-1211

Reference to statement by 2671-2672
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Hamilton, Waltop:

Administration of codes discussed 2060-2053

Antitrust laws, with reference to, under competition, discussed.. 2047-2050

Attitude of Department of Justice and Federal Trade Commission

compared with N. R. A . 2058
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Changes for N. R. A. proposed 2053-2057

Consumers Advisory Board, mentioned by 255

Competition and its relation to laborers and consumers discussed 2054

Competition as a means of protection for consumer interests dis-

cussed 2046-2048

Consumers should have right to propose code provisions 2050

Definition of "unfair competition" should be changed 2054

Discusses enforcement of antitrust laws! 2049-2050

Does not favor a corporative state 2058

Federal Trade Commission, Department of Justice and N. R. A., as

means of regulating monopolies discussed 2058-2059

Federal Trade Commission is to function when business gets to-

gether.. 2047

Federal Trade Commission referred to in connection with wholesale

druggists trade practice rules 2057

Labor should be represented in forming codes 2050

Monopolies discussed 2049-2050

Self-government m business discussed 2046

Small business should be represented in forming codes 2050

Small business should not be discriminated against in administering

codes 2050

States antitrust legislation should not be repealed 2057

States monopolies should not be established -- 2057

States that same ends and values should be read into N. R. A. that

are now read into antitrust laws and Federal Trade Commission

Act 2058

Handbag Institute:

Black Manufacturing Co. refused send form letters to Congressmen

and Senators claiming code worked hardships on small manufac-

turers and labor, giving big salaries to authority administratorsâ€” 2720

Handbag Code put little fellow out of business 2720

Handbag Institute of America, Inc., Sol Mutterperl, chairman. Sent form

letters to Congressmen and Senators to members of Handbag Code for

signature favoring continuing code 2720 2721

Hankin, Gregory, counsel for Ice Code Authority 1527

Hannah, A. M., representative Bituminous Coal Code 2517, 2519

Harden, Frank A.:

N. R. A. produced more harm than good. Two best points: Stand-

ardization of terms; and uniform f. o. b. point of shipment. Some

manufacturers chiseled on time records and pay rolls, etc 1664

Hardware. (See The National Retail Hardware Association.)

Hardware Code, wage, hours, and trade practice provisions not uniformâ€” 1713

Hardware retailer, Rivers Peterson, editor. Letter March 16, 1935, to

Senator George 1962

Haroth, E. R.:

Statement entered into record opposed to N. R. A 1457

Testimony adverse to N. R. A 1456

Testimony that small business in sheet-metal industry not repre-

sented on the code authority, answered 2696

GENERAL, INDEX
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Harriman, Henry I: / facs

Antitrust laws, relation to code provisions discussed 2040-2041

Harrison bill compared with recommendations of United States

Chamber of Commerce . .... i 2041-2045
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National Industrial Recovery Act discussed 2037-2045

Recommends extension of N. R, A 2038-2039

United States Chamber of Commerce recommendations for new

N. R. A. given 2088-2039

Harriman, W. A.:

Letter from Code Authority for Secondary Steel Products Warehouse

Trade objecting to price-fixing provisions of Steel Code 2759-2761

Letter to Senator Pat Harrison enclosing memorandum of M. D;

Vincent on Coat and Suit Code Authority , 2591

Letter to Senator Pat Harrison concerning Coat and Suit Code

March 29, 1935â€” â€” 2520

Harrington, G. B., representative Bituminous Coal Code 2517-2519

Harris, P. F., testimony in opposition to Insecticide Code 1580

Harrison bill:

Amendment to title I opposed, Walter Estes, Estes-Wolcott Co 1960

Extension of N. R. A. opposed, letter Alcor Manufacturing Co. to Hon.

William H. King, April 8, 1935 1861

In an extension of N. R. A.: Six features should be retained as in-

cluded (see also Hillman, Sidney) 314-316

Modification proposed (S. 2445). 1887-'1891

Regulations in oil industry (S. 2445) 1491

Resolution by Construction Code Authority that N. I. R. A. be ex-

tended for 2 years and that certain additions be made to Harrison

bill (S. 2445) 1924-1928

Section 7 (a) 1535

Harrison, Senator Pat:

Letters fromâ€”

Blackwell Smith, acting general counsel N. R. A. concerning

Bituminous Coal Code, April 13, 1935 2516-2519

Blanke-Baer Extract & Preserving Co., St. Louis, April 2, 1935,

Code Authority on Mayonnaise Industry opposed to price filing. 2724

Brohard-Rainer Shirt Manufacturing Corporation, April 11,1935,

on Cotton Garment Code (sec. B, art. 3, monopolistic) 2726

Caterpillar Tractor Co., Washington, D. C, April 1, 1935, on

30-hour bill, price fixing, stifling competition 2728

Charles H. Stone re suggestions for N. R. A. 2767-2768

Leverett S. Lyon, executive vice president Brookings Institution,

containing page proof copy of general study on N. R. A., April

15, 1935 2600

Sol Rosenblatt, compliance and enforcement director, April 17,

1935, concerning Maidwell Garment Co., Forrest City, Ark.. 2507

Thomas E. Farrell, re monopoly of the Steel Code 2755

W. A. Harriman, administrative officer, N. R. A., concerning Coat

and Suit Code, March 29, 1935.. 2520

Memo from Senator Gerald P. Nye concerning Piatt B. Walker,

Lumberman's Service Association, Minneapolis, April 18,1935. 2515, 2516

Hart, Sehaffner & Marx, agreement with workers '- 479

Hatchery Code:

Benefit to clean advertising 1789

Continuation favored, benefits and working described 1785-1797
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Hauck Manufacturing Co., N. I. R. A. extension opposed, propaganda re Page

extension N. I. R. A. (letter) 2843

Hawley, A. W., representative Bituminous Coal Code . 2517-2519

Hawthorne, H. R., representative Bituminous Coal Code 2617-2519

Hays, Brook, labor compliance office, Little Rock, Maidwell Garment Co.
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investigation 2507

Hazleton, miners' strike 477

Heaps, Geo., Jr., representative Bituminous Coal Code 2517-2519

Heard, F. A., president. (See Empire Brick Co.)

Hecker, Walter C, president. (See Curtis Manufacturing Co.)

Henderson, Leon:

Director of Research and Planning Division of N. R. A., quoted by

E. F. Kelly, witness. 1838

N. R. A. release regretting erroneous report on dividends 488

Henley Kimball Co., the, opposed to Automobile Code; claims prices too

high for used cars under Automobile Code; price-fixing code 2855-2856

Henry, George, member, Clothing Code Authority 426, 429

Herwitz, comptroller Clothing Code Authority, representative data

selected by Research and Planning Division 421

Herwitz formula:

Answer by M. D. Vincent to Curlee's statement on the above 2930

Men's Clothing Code, to be employed for alleged violations of articles

II and IV 2917

Uniformity, answer by M. D. Vincent to Curlee's statement on the

above ... 2934

Uniformity or nonuniformity of 2924

Herz Cup Co., Inc., N. I. R. A. extension urged 2807

Hettinger, A. J., Jr.:

Believes that executive heads of N. R. A. have misled President and

country 816

Believes N. R. A. as constituted is unworkable 1015

Capacity control considered contrary to public interest , 1020

Codes considered uneconomic 1015, 1022

Every economic doctrine known to man incorporated in codes 1006

Codes made on bargaining basis, fundamental principles being sub-

ordinated . 1006

More competition needed rather than price fixing 1021

Heuman, Sol, member Clothing Code Authority 426, 427

High prices, effort made to prevent 837

Hillman, Sidney:

Amalgamated Garment Workers Union of America, contracts dis-

cussed... - 331-332

Discusses labor condition in clothing industry 344-345

Discusses organization of employers into Clothing Manufacturers

Association of the United States of America 334-337

N. R. A. has abolished child labor, put 3% million men back to work,

raised wage levels from starvation rates 311-318

Number of employees in clothing industry stated by years 325-326

Production automatically dropped 50 percent from 1929 until 1933 311,

312, 313

Situation under Clothing Code discussed re small business 342-344

Reemployment accomplished by N. R. A 322

Relates what his organization has done to relieve effects of unem-

ployment 338-341

GENERAL INDEX
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Hillman, Sidneyâ€”Continued. Page

Relates his experiences in forming Code for Clothing Industry 333-335

Six features of N. R. A. resulted in giving employment, which, if

abandoned, would result in many persons being thrown out of
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work --. 314-318

States employment in clothing industry has been increased by code 323

States employment increased in cotton garment industry 323

States membership of Amalgamated Garment Workers Union 330

States that effect of N. R. A. on the Amalagamted Garment Workers

Union was to give reemployment to most of people in the industry. . 329

States that prices in clothing industry under Clothing Code have de-

creased 324

Urges continuation of N. R. A 345

Hinde & Dauch Paper Co., N. I. R. A. extension urged (letter) 2837

Hinrichs, A. F.:

Additional cost of living statistics, etc 2261

Chief Economist, Bureau of Labor Statistics, Labor Department,

testimony re cost of living â€ž 2161

Hinterland:

Clothing industry of, not represented on equity committee, Clothing

Code Authority - 390

Clothing production more continuous than in New York markets 422

Hirsch-Weis Manufacturing Co., N. I. R. A. extension urged (letter) 2806

Hoffman, Louis, Builders Supplies Trade Code oppressive to small busi-

ness; minimum mark-up provision of code oppressive to small business;

code creates monopoly (letter) - 2891-2892

Hoffman, S. L., for National Association of House Dress Manufacturers,

giving statistics and benefits of codes in cotton garment industry 1418

Hollingsworth, W. A. (New York City):

Blue Eagle 1801-1802

Competition 1803

Consumption increase, cigar 1803

Grateful for N. R. A 1801

Labor endorsed Tobacco Dealer Code 1803

Minimum prices, N. R. A 1804, 1805

Small business 1803

Testimony, president, Retail Tobacco Dealers of America, prices,

N. R. A. labor monopoly 1801-1806

Tobacco Code negotiated by little man 1802

Home construction, prices too high under Construction Code (letter,

Whitcomb <fe Keller, Inc.) 2850

Homestead, steel workers' struggle 477

Homework:

Different attitude of two clothing codes 392

Eliminated from men's clothing industry by code.. 546

Method in clothing industry 376

Homeworkers:

Answer by M. D. Vincent of Curlee's statement on the above (p. 2923)-- 2933

Unemployed after the code, for learners were permitted to supplant

homeworkers 2923

Horen, Louis L.:

Big business 1267

Effect of price fixing on little business 1267
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Horen, Louis L.â€”Continued.

N. R. A.: PwÂ«

Oppressive to small business 1262

Price fixing exhibits of 1247-1248, 1270

Smoke screen for racketeering 1249-1251
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Testimony re correspondence with SoL A. Rosenblatt 1407

Hosiery Code:

Drafted by representatives of National Association of Hosiery Manu-

facturers and others 1544

Make up of code authority 1545

Those aiding in the draf ting of the code 1544

Hosiery industry:

Code provision on limitation of new machinery 2938

Hours and wages 1546-1547

Number of employees 1545-1546

Wage of workers 1546

Hotel Code:

American Hotel Association attacks legality and constitutionality 1397

American Hotel Association opposed to 1393

Hotel employees, testimony of Charles E. Sands representing International

Union of, etc., favoring retention of codes 1389

Hotels:

Not interstate commerce 2498

Question of being within interest ate commerce â€” 97

Traditional low-paid labor and long hours 97

Hotels and Restaurants:

Labor provisions of code as to, only technically in force 95

Trade practice provisions suspended 96

Houde Case, not yet tried 1540

Hours:

Changes in standard, and wages, effect on recovery 849

Cleaning and dyeing industry had unlimited hours 2462

Code benefits in cotton garment industry 1419

Effect of limitation under the Lumber and Timber Code 2136

Elimination of code will destroy regulation of hours and wages 2421

Extension of hours and lowering of wages beyond code schedule 2458

40-hour-working exemption alleged under 36-hour code 2922

Louis Titus, attorney, Petroleum Code Authority opposed President's

authority re maximum working hours, etc 2200

Maximum hours 2486

Maximum and minimum wages, universality of agreement as to

desirability of retention in N. R. A 180

Maximum-hour provisions in codes are still too high; 30 hours per

week is preferable, approached first by dropping to 35 hours.. 1435, 1436

New England cotton textile, 84 percent favor maximum hours 1771

Opposition to 30-hour bills, Caterpillar Tractor Co., Washington,

D. C 2728

Overworking 157

"Oyertime" and escape from payments in fur dressing and dyeing

industry 1424

People's lobby favors general laws in place of codes 1405

Reduction has resulted from codes 49

Reduction in, in relation to standard of living 748-749

Reduction in, furniture industry 740-741

GENERAL, INDEX
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Hoursâ€”Continued. â€¢ Page

Small business wants longer hours , 2450

Specified hours of business regulated in 1 percent of codes, chapter

22, Brooking Institution Report 2606
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Stabilized 2468,2469

Hours and Wages:

Desirable to incorporate provisions in codes setting maximum hours

and minimum wages (memo, from Consumer's Advisory Board,

etc.) 647

Section 7 (a) still effective as to.. 96

Hours, maximum:

Adolph Schoenbrum, opposed to 1686-1686

New England manufacturers, large, medium sized, and small think

hurtful... 1769

Retail stores 1718-1719

Hours, minimum:

Hardship on small industries (letter Roland A. Whitney) 1961

Hour and wage provisions of N. R. A. opposed (C. W. Watson,

Southwest Dairy Products to Leon Johnson, Shreveport, La.,

April 12, 1935) 1877

Hours and wages opposed, editorial, American Wool and Cotton

Reporter 1862, 1863

Objection expressed to maximum rest provision in grocery code.. 1865-1866

Opposed in general but especially with regard to the fixing of different

hours for competitive industries or localities 1898-1900 .

Provision a hardship on small industry 1961-1962

Hours of Labor:

Code provisions as to, more reduced in the organized industries than

in the unorganized 77

In automobile industry 108

Limitation of 168

Maximum and minimum provisions needed 105

More than 60 percent of codes require 40 hours or lessâ€”"then a rising

percentage up to about ninety-odd that is evidently a maximum of

48 hours" 76

Reduction in textile industry 618, 619

Further reduction urged by Green 615, 616

Precode and after code, clothing industry, St. Louis and Mayfield, Ky_ 405

Precode in various industries, information submitted by Green 614

Houston Oxygen Co., Inc., N. I. R. A. extension opposed. Oxygen Manu-

facturing Code claimed dominated by trust 2852-2853

Howard, Hubert, representative Bituminous Coal Code 2517-2519

Howard, John C:

Clothing Code Authority report of investigation re article 2(b).. 622-525, 530

Special agent, N. R. A., report on racket in cloak and suit indus-

try 2522,2549

Report re criticisms of operation of Men's Clothing Code. _ 496-500, 521, 530

Howard Report, investigation Coat and Suit Code 2520-2549

Hubbell, John P. (See Singmaster A Breyer.)
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I

Ice industry:

Code provision on limitation of new machinery 2939

Complaints 2373

Composition, membership, and production statistics of National
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Association of Ice Industries. Factors governing ice industry.. 1908-1916

Conditions worse since coming of N. R. A 1554, 1555

Ice Code:

Aided in driving small operator out of business. 1553

Article XI 1525

Attempted control of production 1525

Decision of Federal Trade Commission in Purity Ice Co. case.. 1917-1920

Gives manufacturers monopoly (letter Verenes Ice Co.) 2845-2849

Limits production; restricts competition; prevents errection of new

plants; and injuriously affects manufacture of refrigerating machin-

ery (letter York Ice Machinery Corporation) 2846-2847

Prevents expansion unless presentation of public need 1386-1387

Prohibits increasing productive facilities of industry 1527

Ice manufacturing, administrative orders affecting machinery provisions. 2950

Illinois, alleged, Federal Alcohol Control Administration discrimination.. 2171

Illinois Engineering Co., N. L R. A. extension favored and N. I. R. A. bene-

ficial to small business 2833

Illinois Manufacturers Association, resolution opposing reenactment of the

N. I. R. A 196-197

â€¢ Importers 2164

Table of actions by Federal Alcohol Control Administration 2195

Income:

Expansion, activation of idle funds, monetary expansion, chapter 34,

Brookings Institution report 2661

Higher income versus higher prices, chapter 34, Brookings Institution

report 2659

National, 1929-32, Department of Commerce, cited in chapter 34,

Brookings Institution report 2659

Statistics, United States Bureau of Internal Revenue, cited in chapter

34, Brookings Institution report 2664

Income of Nation, vitiated in part by higher prides 923

Increase of employment:

Has resulted from codes 49

Shortening of hours and general effect of codes has resulted in

3,000,000 additional persons being employed 53

Independent Citizen's League, Inc.: N. I. R. A. extension opposed; N. I.

R. A. codes written by and for big business; N. I. R. A. oppressive to

small business; antitrust laws in abeyance 2896-2897

Independent Equipped Coal Merchants of Chicago, III. (brief by Leo

W. Bailer on behalf of, charging price-fixing and domination in

Chicago retail coal) 2279-2287

Independent Theater Owners, memo, re opposition to Motion-Pioture

Theater Code 1275-1280

Indiana, unfounded claims, Federal Alcohol Control Administration dis-

crimination 2171

Industry:

Code provisions dealing with industry capacity 2937

Concentration of, in large centers (quotation from letter to Senator

King).. 205-206

GENERAL INDEX
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Industrial Safety Equipment Code, cost of investigation, provisions for. PaB8

(report, Research and Planning Division, N. R. A., Post Code Analysis

Unit) 2974

Industrial safety equipment. (See Industrial Safety Equipment Code.)
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Industries, natural resources 646

Industrial Advisory Board:

S. Clay Williams, on 234

General Wood of Sears, Roebuck, on the board 239

Industrial Advisory Committee, resolution of, concerning extension of

N. I. R. A 1369-1376

Industrial and trade statistics:

Federal agency should be designated to prescribe the subject matter

of exports, form, and time of collection of (Consumers' Advisory

Board, etc.) 648

N. R. A. should include provision for the collection, analysis, inter-

pretation and publication of (Consumers' Advisory Board, etc.) 648

Industrial Appeals Board, N. R. A.:

Darrow committee caused creation of 1384

Final administrative authority under codes 539

Hears appeals from code authorities 539

Statement re origin, constitution, and activities by Dr. John A.

Ryan, chairman 1383

Industrial planning, methods for dissemination of information, recom-

mendations to Government 2476

Industrial progress, legal objections chief hazard 6

Industrial Recovery Association:

Barred union firms from membership 489, 490

Discussion of article 2 (b), Clothing Code, wage differentials.. 500-502, 610

Invitation to name members on code authority 532

Loss of membership due to bills under article 2 (b) 523

Proposal for wage rates in higher brackets 447

Industrial Recovery Association of Clothing Manufacturers 362

Organization, membership, etc., New York Times advertisement.. 390, 391

Industrial safety equipment, provision in code for cost of investigation.. 2974

Industrial statistics mean nothing unless interpreted 69

Industrial system, complexity of, demands a more discriminating ap-

proach memorandum from Consumers' Advisory Board containing

containing recommendations for the revision of the N. R. A.) 645

Industry:

Groups of, figures re cost of living 2162

No impediments to development in States 2490

Puts on strait-jacket (memorandum from Consumers Advisory Board

containing recommendations for the revision of the N.R. A) 645

Industry and labor:

Only practical method is for them to attempt solution of their prob-

lems 8

Overwhelming majority of, truculently insistent upon maintenance

of the codes and the N. R. A 126

Industry's lack of knowledge; industry did not know wages paid and

prices charged by competitors before N.R. A 7

Inefficient should not be perpetuated 1834

Ingersoll, William BL, New York, of Ingersoll & Norvell, sales consultants

and advisers, particularly distribution of dollar watches, favors con-

tinuing N. R. A. as protection to small business 2242
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Page

Injunction issued by United States District Court of Baltimore against

"jerking" of N. R. A. labels from Greif & Co 459, 460

Inland Water-Carrier Trade, etc., code:

Cost of investigation, provisions for (report Research and Planning
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Division N. I. R. A. Post Code Analysis Unit) 2973-2974

Insecticide Code, opposition to - 1580

Inside shop:

Better working conditions 472

In clothing industry, description 369-370, 380

Insolvency records, all industries, Dunn & Bradstreet statement 1682-1684

Installation of machinery:

Codes providing for restriction 685

Restrictions in codes 944

Interest and dividends:

Maintenance of, does not mean the maintenance of profits 64

Maintenance of, necessary to support credit structures 65

Interests, Particular versus General Interests, chapter 34, Brookings

Institution report 2662

Internal Revenue, Bureau of, determination of concealed profits by 176

International Salt Co., Scran ton, Pa., letter to Senator Copeland contain-

ing resolution of salt industry urging continuation of N. I. R. A. for 2

years in present form 2780-2781

International Trading Corporation 2861, 2862

International Union of Hotel and Restaurant Employees and Bartenders'

Alliance, Washington, D. C, testimony of Charles Â£. Sands, represent-

ing, favoring retention of codes 1389

Interstate commerce (see also Commerce):

Cases not clearly within, N. R. A. should not take jurisdiction 103

Codes should be limited to interstate commerce or substantially

affecting it to extent of being necessary for protection of interstate

commerce 21

Congress should define business covered or which effects 18

Definition of recommended 99-100

Definition proposed 2475

Discussion of 212

Dyeing, cleaning, barber shops, garage repairs, hotels, not interstate

commerce 2498

Hours and wage conditions affect 2497

Impossibility of defining 211

Manufacture, distribution, transportation, sale should be within

regulatory power of Congress 2503

Manufacturing unregulated may degrade commerce 2481, 2482

N. R. A. has no real power where industry does not affect interstate

commerce . 2498

Paul H. Nystrom.. 1690, 1691

Question as to hotels being within 97

Retail outlets so interrelated with, as to make code protection ad-

visable 123

Specific definition needed to get out of fog in administration 2475

When substantially affected by intrastate transactions, should be

subject to regulation 101-102

Would reduce coverage of business by N. R. A. one-seventh to one-

fifth 105

GENEEAL INDEX
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Interstate Commerceâ€”Continued. FÂ»Ee

Trucking and motor transportation should be regulated by I. C. C. or

else N. R. A. code enforced 104

Intrastate - 1714
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Intrastate business, recommendations concerning method of regulation 99

Intrastate commerce, extent to which Government should go in regulation

ofâ€”discussion of history of legal decisions defining interstate commerce- 101

Inventory control:

Brookings Institution Report, chapter 24 2634, 2638

Industries concerned 943

Provisions in N. R. A. codes, by divisions: Food, textile, basic

materials, chemical, equipment, manufacturing, construction,

public utilities, finance, graphic arts, amusement, professions,

wholesale and retail, Brookings Institution Report, chapter 24 2634

Regulated in 1 percent of codes, Brookings Institution Report, chap-

ter 22 2606

Investment bankers, amendments to code 2979

Investment Bankers Code, covers labor conditions of, and is success in

opinion of Securities and Exchange Commission 106

Investigation:

Cost of and liquidated damages 2968-2978

Cost of and liquidated damages, Iron and Steel Code 2969

Cost of, provision in codeâ€”

Asbestos industry 2970

Asphalt and mastic tile 2971

Asphalt, shingle and roofing manufacturing 2972

Beverage dispensing equipment 2974

Bleached shellac manufacturing 2975-

Collapsible tube industry 2974

Construction industry 2973

Copper industry 297&

Dry color 2975.

Industrial safety equipment 2974

Inland water-carrier trade, etc 2973

Linoleum and felt base manufacturing 2978

Malleable iron industry 2971

Motion-picture laboratory 2970

Preformed plastic products 2975

Rayon and silk dyeing and printing industry 2972

Reenforcing materials fabricating 2975

Rock and slag wool manufacturing 2973

Small arms and ammunition manufacturing 2974

Invoice, forms, specified invoice forms regulated in 1 percent of codes,

chapter 22, Brookings Institution Report 2606

Iron, pig, southern, discrimination, under N. R. A., re Evansville, Ind.,

manufacturers 1777, 1778-

Iron and steel:

Basing point system, excerpts from report on:

Conclusions as to the more general problems of 2910

General theory of costs, prices, and limitations of competition 2909

Recommendations 2914

The objection that it is used as a means to facilitate price agree-

ments 2913

110782â€”36 8
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Iron and Steel Code:

Federal Trade Commission report on, excerpts from 295

Limitation of new machinery 2938

Liquidated damages and cost of investigation 2969, 2970

Price reporting, merchandising, and minimum price protection pro-

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:46 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

visions 2602

Iron and steel figures omitted, cost-of-living figures . 2162

Iron and Steel Industry:

Illustrate increase in numbers employed and increased wages due to

increased standards of wages and reduced standares of hours 71

Multiple basing-point system of price fixing developed prior to code.. 128

No need for regulation of production or sales 2959

Price fixing in 658, 660, 842

Price increases in, wages and hours, employment increases 130

Iron and Steel Institute, pays its own expenses, membership voluntary,

only members assessed 88

Iron soil pipe. (<See Pipe.)

Irwin, Robert W., National Committee for the Elimination of Price Fixing

and Price Control . 735-744

Misstatements relative to obtaining quota (Leon Marshall) 2670

Isolation, allowing small business to ignore wage and labor provisions,

cannot be done 1385-1386

Iwan, Charles F., receiver (Grand Trunk Terminal Warehouse Co.) 2825

J

Jackson, Allen:

V.-P. Standard Oil Co 1488

Jackson, J. O.:

Antitrust laws 1707

Basing-point system 1705

Competition destroyed by N. R. A 1703

Free competition - 1704

Price-control 1707

Restricted sales, N. R. A 1704

Steel Code, effect on fabricator. 1705, 1706

Unfair competition â€” 1703,1704

Wage control 1707

Janney, Laurence A.:

N. I. R. A. worthy in purpose but legally, judicially, and administra-

tively defective and too uncertain. Submits draft of an "Act to

Supersede Sections 1 to 7 of N. I. R. A." 1033, 1095

Japan:

Insecticide Code favorable to Japan's industry 1580

Javits, Benjamin A., New York, N. Y.:

Conflicting groups caused trouble in N. R. A 2241

Do away with President's Executive orders in N. R. A 2241

Industrial recovery via self-regulation by industry under Judicial

sanctions, with elimination of Government supervision tending

toward bureaucracy.. â€” 2237

Intelligent Attorney General in charge of antitrust division could have

done far better job than N. R. A 2237

N. R. A., a bureaucracy 2241

GENERAL, INDEX
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Javits, Benjamin A., New York, N. Y.â€”Continued. PÂ«e

N. R. A. administration responsibility Attorney General and Federal

Trade Commission -- 2238

Proposes combining functions F. T. C. with N. R. A. as judicial body
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(Federal Industrial Court) 2240

Proposes make N. R. A. umpire between conflicting business groups. 2241

United States Chamber of Commerce and National Association of. .

Manufacturers not sufficiently representative 2241

Jennings, W. H., president, Barrow Manufacturing Co., letter, March 4,

1935 1969-1970

Recoveryâ€”impossible to make recovery, too many codes.. 1970

Wagesâ€”high wages and short hours retard employment 1970

-Jensen Bridge <fe Supply Co., letter by, to Culvert Manufacturers of

Michigan on price stabilizing 737

Letter by, to Republic Steel Co., Youngstown, Ohio, on price stabiliz-

ing 743-744

.Johnson, Floyd B.:

President, Central West Garment Association, St. Peters, Minn.

(Central West Garment Association) 2729

Johnson & Johnson and subsidiaries, by Russell E. Watson, on cotton

textile code - 1178

Johnson, Hugh S.:

A. A. A. Complements other agencies 2479

Administration; -- 2416

Administrative discretion needed in applying 2475

Compliance, trade practice, committee, labor committee 2477

Emergency relief from code provisions 2477

New law clarifying doubts would resolve compliance problemâ€” 2478

Problems of, industrial planning, emergency administration, com-

pliance 2476

Administrative agencies:

Decisions finally decided by courts 2483

Findings of facts by prima facie evidence 2478

Must be set up 2475

Needed 2491

Agreement:

Between President and industry and labor adhered to rather

than codes 2487

President's Reemployment Agreement, 90 percent of industry

signed 2484

Anonymous letter from "An honest cloak man" concerning racket in

cloak and suit industry, June 29, 1934 2522-2523

Antitrust laws... 2407,2418,2455,2459

Industrial act predatorially merged in provisions of antitrust law. 2499

Made noneffective, relaxation of 2482, 2483

Must accommodate regulation of competition 2475

Relaxation of 2475

Statute (N. I. R. A.) permits anything suspended under anti-

trust law 2500

Was N. R. A. operating under fundamental misconception? 2480

Assessments:

Industry unable to collect 100 percent of assessments 2475

$41,000,000 constituted goal at which industry was shooting 2475

3086 INVESTIGATION OF NATIONAL HECOVEBY ADMINISTRATION

Baker, Newton D., defended voluntarily Mr. Perkins, York, Pa 2504-2505-

Barber shops, not interstate commerce 2498

Big business ... 2407, 2408, 2437, 2439

Blue Eagle ._ 2456, 2462

Removed for willful violation 2479'
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. . Succeeded President's radio appeal, codes of fair competition 2486-

Brookings Institution:

Conclusions drawn concerning price-fixing and administration

ofN. R. A.. . 2506

Reference quoted in chapter 32 2644

Chain stores 2446,2448

Common recipients of benefits of discrimination 2473

Manufacturer forced to give free products "to each chain-store

outlet.. 247*

Manufacturer forced to give $7,000 before purchasers would

stock his product 2473

Manufacturer sufpposed to make profit on reorders 2473

Child labor.. .'_ 2421, 2450, 2460

Coal, should be declared public utility 2502

Codes:

Administration:

Labor and consumer interest conserved 2476

No group recognized unless representative in industry. 2475-2476-

Administration cost, $41,000,000.... 2474

Administrative discretion delegated by Congress 2477-2478

Approval of codes submitted by employees not required 2488-

Big fault with service codes 2487

Construction of interstate commerce would not embrace service

codes 2497

Diversity of industry, climatic conditions, etc., make impossible

uniformity of wages and hours 2489

Exhaustive survey as to consistency with N. R. A 2489

Government cannot release supervisory control 2489

Industry's proposed codes did not leave N. R. A. as originally

written. - 2489

Must have flexibility, each on its own merits 2489

Not one which is not combination in restraint of trade 2498

Not superimposed by large trade associations 2487, 2488

Power to determine rights in courts 2477

Powers of code authorities 2477

Price-fixing provisions 2473

Supervision, labor adviser, consumer adviser 2476

Trade association recognition 2476

Violation, vast majority due to misunderstanding of rights or

requirements , 2478

Collective bargaining (labor) clause, effected by administrative

agency 2476

Communities, rural, diffuse and build industry in. 2490

Competition 2407, 2415, 2432, 2434, 2448

Should be regulated to prevent evils of "free-competition" 2475

Unlimited competition decreed by law 2481

Compliance, to effect adherence to code provisions . 2476, 2477

Conflicting groups caused trouble in N. R. A 2241

GENERAL INDEX
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Baker, Newton D.â€”Continued. Paw

Consumers. _ - 2453,2454

Consumption, waste, overproduction 2474

Contracts (Government), Executive order regarding.. 2478
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Cost, industries post their own 2488

Darrow board 2447

Davis, John W., defended voluntarily Mr. Perkins, York, Pa. (see

also Perkins) 2504-2505

Department of Justice, willful violation turned over to.. 2479

Differentials between big and small enterprises 2490

Discrimination, rebates, advertising allowances, diversion of broker-

age are common methods 2473

Division of relief printing, price fixing on minimum prices 2473

Dun & Bradstreet rating on Mr. Perkins, York, Pa 2508

Employment 2461,2462

Federal Emergency Relief Administration complements other agen-

cies 2479

Federal Trade Commission 2411, 2413, 2415, 2443, 2459, 2463, 2464

Commission and N. R. A. practically one 2490, 2491

Conflict between N. R. A. and 2487

Did not enforce vigorously 2480

Enforcement agency 2491

Fair-trade practices 2483,2485

Issue, cease, and desist orders pending investigation 2486

N. R. A. and Federal Trade Commission should be operated

jointly - 2500

Should interpret N. R. A 2503

Su bordinate to code 2482

Willful violation turned over to 2479

Garage repairs (automobiles) not interstate commerce 2498

Graphic Arts Code, price fixing code on minimum prices 2473

Hotels not interstate commerce ._ 2498

Hours 2415, 2421, 2450, 2458, 2462, 2468, 2469

Maximum 2486

Industrial planning, methods for dissemination of information,

recommendations to Government 2476

Industry, no impediments to development in States 2490

Interstate commerce:

Definition proposed 2475

Dyeing, cleaning, barber shops, garage repairs, hotels not 2498

Hours and wage conditions affect 2497

Manufacture, distribution, transportation, sale should be within

regulatory power of Congress 2503

Manufacturing unregulated may degrade commerce 2481, 2482

N. R. A. has no real power where industry does not affect 2498

Specific definition needed to get out of fog in administration 2475

Labor 2415, 2447, 2450, 2451, 2455, 2460

Disputes, lockouts, strikes 2483

Labor provisions cannot be constitutionally included in the act 2499

Not a commodity under the code 2497

Wants service codes includedâ€”hours and wage conditions affect

interstate commerce 2497

Labor Advisory Board:

Where no true representatives to deal with 2476

3088 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Baker, Newton D.â€”Continued.

Labor Complaints Committee:

Should be in all industries. . . 2477

Labor Department:

Statistics 1923-34 show larger employment than in 1934 2501
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Minimum wage:

Direct challenge was basis of case of Mr. Perkins, York, Pa 2505

Monopoly 2408, 2414, 2454, 2455, 2472

Definition proposed 2475

Specific definition needed to get out of fog in administration 2475

Nebbia v. New York, public utility affected with public interest 2505

N. I. R. A., whole law written to depend on popular support rather

than statutory compulsion 2499

N. R.A 2418,2455,2456,2457

2458, 2459, 2465, 2467, 2468, 2469, 2470, 2471, 2472

Agency of Federal Government 2476, 2479

Cannot enforce codes unless there is strong national trade organi-

zation 2498

Cast-iron rule over whole country caused greatest difficulty 2490

Commission decision on differentials most constructive 2490

Conclusions drawn by Brookings Institute regarding price fixing

and administration of N. R. A â–

2506

Dead as a "dodo" 2484

Executed according to President's mandateâ€”any business de-

pending for its existence on paying less than a living wage

had no right to exist in this country 2504

Failure to extend N. R. A. would result in complete chaos 2506

Fully understood before confusing controversy 2478

Has done good to millions of employees 2506

Impossible situation with regard to enforcement must be re-

moved 2480

Main stumbling block difficulty of industry to finance increased

labor costs 2480

Minimum-wage provisions cannot be sapped away by hard

cases. 2504

No effort by, to keep issues out of court 2479

No real power over industries not affecting interstate commerce-. 2498

Present statuteâ€”requirements for new statute 2480, 2482, 2483.

Running of economic structure of United States 2501

Section 7 (a) 2486

Should be repealed if codes not permitted to restrain trade 2498

Specifically permits combinations with Government sanction

and supervision 2498

Started with 4-5 people bootlegged, needed 2,000 2501

To insure maximum reabsorption of unemployed.. 2479

Too many codes, eliminate by consolidation 2484

What can be done to improve 2475

Nye, Senator, proposal to set up special courts 2477

Oil should be declared public utility 2502

Page proof of study on N. R. A. of Brookings Institution from L. S.

Lyon, executive vice president 2600

Pennsylvania Bar Association, president defended voluntarily Mr.

Perkins, York, Pa. (see also Perkins) 2504-2505

GENERAL INDEX
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Baker, Newton D.â€”Continued. â€¢ â€¢

Perkins, Mr., York, Pa., Small battery company owner: Page

Paying less than minimum code wages 2504-2505

Intrastate business 2505
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President's orders 2461

President's Reemployment Agreement:

President may enter into an agreement with individual 2486

Signed by 90 percent industry 2484

Price-fixing, as affected by office memorandum 228 234, 235

Price-fixing, consistent practice of selling below cost is suspected 2473

Price-fixing on minimum prices, bad provision 2473

Price-posting, absolute publicity on all quoted prices, terms, rebates,

and discounts 2473

Prices 2418, 2419, 2439, 2442, 2448, 2449,

2453, 2454, 2455, 2458, 2460, 2462, 2463, 2464, 2468, 2469, 2471

Complaint of predatory price slashing 2473

Open-priceâ€”

Competitors have opportunity to know market conditions. . 2473

For independent merchant 2474

In food division 2473

Prevent unfair discrimination between buyers 2473

Question 2473

Order to cease and desist on failure to explain 2473

Price-fixing 2481,2482

Quantity discount in food division, discount measured by actual

savings from quantity buying 2473

Prices and price provisions in codes read into the record at pages 2491-

2497 2491, 2497

Price control, weapon of monopoly 2499

Production 2415,2448

Allocation 2448,2454

Control, economy of scarcity 2474

Public Works Administration, complements other agencies â–

2479

Purchasing power 2415

Racketeering 2462

Reed, James A., Senator (Missouri), defended, voluntarily, Mr. Per-

kins, York, Pa. (see also Perkins) 2504-2505

Reed, Senator (Pennsylvania), defended, voluntarily, Mr. Perkins,

York, Pa. (Â»ee also Perkins). 2504-2505

Regimentation 2416, 2437, 2438, 2459, 2460

Richberg, Donald, General Johnson disagreed with views concerning

code controversies 2487, 2488

Self-government.. 2427, 2435, 2445, 2456

Selling below cost 2422

Selling below cost rule compromised by 170

Share-the-work movement checked employment pretty generally 2501

Small business 2415, 2416, 2425, 2432, 2434, 2442, 2444, 2445, 2446,

2447, 2448, 2449, 2458, 2461, 2465, 2466, 2467, 2468, 2472, 2471

Cannot standardize service of garage business in country and in

town 2498

Fair arrangement for 2474

Oppression of 2483-

3090 INVESTIGATION OF JfAIEIONAI. RECOVERY ADMINISTRATION

Baker, Newton D.â€”Continued.

Small businessâ€”Continued. Page

President's mandateâ€”any business depending for its existence on

paying less than a living wage had no right to exist in this

country 2504
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Whole attempt at enforcement complete failure 2498

Speech in St. Louis re N. R. A. remedies for noncompliance :_- 456

.Statutory provision is not practicable, reasonable, constitutional way

to regulate competition 2475

Steel Code, Mr. Johnson-Mr. Richberg partial agreement 2488

Sweatshops locate in rural district to avoid supervision 2490

Telegram from John W. Dargavel (secretary National Association of

Retail Druggists concerning unauthorized use of the name in press

release) 2520

Trade practice complaints committee should be in all industries 2477

Unemployment, invoke every invention to end employment 2474

Unfair competition:

Definition proposed 2475

Specific definition needed to get out of fog in administration 2475

Wage condition, hour and wage conditions affect interstate commerce. 2497

Wages 2418, 2419, 2421, 2450, 2458, 2462, 2468, 2469, 2472

Minimum .. _ 2486

Johnson, Leon:

Letters submitted by opposing extension of N. I. R. A 1877-1881

Opposition expressed to Government regulation of small intrastate

businesses 1865-1881

Opposition expressed to Grocery Code with reference to the minimum

mark-up provision 1866-1868

Opposition to interference by Government with technical operation of

business such as rest periods, vacations, etc 1866, 1866

Johnston, A. Sidney:

Cooperage industry not under code, using Lumber and Timber Codes

for wages and hours 1760

Wooden liquor containers displaced by bottles under Treasury De-

partment regulations 1762

Johnston, Kilbourne:

Darrow Board, data prepared by Mr. Roos not used in answering

reports of the Darrow Board 1971

Assistant code administrator, letter, April 11, 1935 1970-1971

Small business: Refutes testimony by Mr. Roos that N. R. A. un-

favorable to small enterpriseÂ® 1970

Joint Business Conference, White Sulphur Springs, recommends extension

of N. I. R. A. for 1 year 2732-2734

Jones, Howard, representing Distilled Spirits Institute and Association of

Distilled Spirits Industries, excused from testifying 2198-2199

Jones, Rowland, Jr., Washington representative National Association

Retail Druggists-_ _ 2520

Julich, Herman, treasurer. (See George Brunssen Co., Inc.)

K

Kalis, Aaron H., N. I. R. A. extension opposed; 30-hour week biH urged. 2855

Kane, W. C, representative Bituminous Coal Code 2517-2519

Keezer, Dexter M.:

Price fixing, attitude of Consumers' Advisory Board cited as unfavor-

able 921

GENERAL INDEX
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Keezer, Dexter M.â€”Continued.

Statement for the Consumers' Advisory Board at price hearing, Janu-

ary 9, 1935 920

Statement on behalf of Consumers' Advisory Board 601-608
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Keller, Fred W., president. (See Whitcomb & Keller, Inc.)

Kellogg, Frederick S. (attorney), for the Ames Co. in opposition to price

fixing in Iron and Steel Code and to monopolistic control of industry by

large and dominant interests; also to Government control in field of

production 1150

Kellog statement relative to section 2 of article 5 of Steel Code, erroneous. 2687

Kelly, E. F., Dr., secretary of National Retail Drug Code Authority, the

American Pharmaceutical Association, and the Drug Institute of

America, witness 1833

Kendall, Henry P., chairman Business and Advisory Council, Department

of Commerce:

N. R. A. abandonment throw textile industry (half million people)

into chaos causing bankruptcy, etc 1383

Organization and functions of Industrial Advisory Committee. Reso-

lution of re continuation of N. I. R. A. and codes thereunder- 1371-1381

Suggested changes to Harrison bill 1376-1381

Urged 2-year extension of N. R. A TS88

Kennedy, D. C:

Representative Bituminous Coal Code 2517-2519

Kentucky:

Alleged Federal Alcohol Control Administration discrimination 2171

Kiernan-Hughes Co.:

N. I. R. A. extension urged (letter Kiernan-Hughes Co.) 2819

Kilbourne, James R.:

Boston, Mass., representative New England Meat Products Co.

N. R. A. should be scrapped .. 2736

Kincaid, J. Leslie:

Chairman, Special Code Committee, American Hotel Association,

attacks legality and constitutionality of Hotel and Restaurant

Codes . 1397

King, Dr. Willford I.:

Analysis of data supplied by Clothing Code Authority 413, 434â€”436

Opposed to collective bargaining 411

Opposed to minimum wage 409, 410

Qualifications as economic analyst 434

King, Senator:

Letter from Youngstown, Erie Terminals Co., opposing warehousing

Code.. 2232

Klein, Frankfeldt & Arnoff, Inc.:

N. I. R. A. extension urged 2840

Kleinfeld, I.:

Assessment whether plumber made profit or loss 1811

Filing fee rule inequitableâ€”plumbing 1811

Greater City Master Plumbers Association, testimony concerning

code, regulation, wages, protests, proposed changes in law, assess-

ments 1810-1816

Plumbing code unfair 1811

Wages, code violators jailed 1812

Knights of Labor: ,

Had no interest in clothing workers 473

3092 INVESTIGATION OF NATIONAL RECOVER ADMINISTRATION

Kobacker's:

N. I. R. A. extension opposed 2849

Kopf, I. H.:

Discrimination against small business by better business bureaus and

code authorities . 1778-1784
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Kuehn Co.,, N. L. Milwaukee:

Unable fill fire hose contract because of Fire Hose Code Authority

objection to his low bid to city of Milwaukee 663

Kunze, A. D., secretary:

Rubber Manufacturers' Association, identical with Mechanical

Rubber Goods Division of Rubber Industry Code, agent N. L.

Kuehn Co., contract fire hose, city of Milwaukee , 664

Kuehn Co., contract fire hose, city of Milwaukee 664

Divisional code authority, letter to A. J. Holm (purchasing agent,

city of Los Angeles), concerning prices for fire hose 790

Violated antitrust law under cloak of N. R. A. code authority _ 664

L

Labeling, informative:

Inclusion of provisions in codes 855

Labels:

Answer by M. D. Vincent of Curlee's statement 2931

111 effects of the use or nonuse of . 2918

Sale of, to provide revenues for Clothing Code Authority 415, 440

Labels, grade:

Promote fair price competition... 604

Labels, N. R. A.:

Number and cost (see also "blue eagle") 521

Receipts from sales 522

Section IV, Clothing Code -- 564

To penal institutions, harmful, Central West Garment Association.. 2729

Labels, union:

In overall industry, sustained misruling bureaucracy of United Gar-

ment Workers 480

Source of corruption among officials 476

Labor:

Attempt by Amalgamated to unionize plant through collusion with

code authority 1952

Child labor abolished by N. R. A.. 311, 314

Code effective only in child labor, wages, and hours 1960, 1961

Codes have not increased consumption of labor. Ernest L. Rhodes

Co. Letter, March 7, 1935, to Senator George 1964

Codes might set up minimum wage and hour standards for the pro-

tection of (memo from Consumers' Advisory Board, etc.) 647

Competition and relation to, and consumer, discussed by Walton

Hamilton 2054

Complaints of employees and their representatives 2717

Competition for, discussion of 181

Competition, its relation to, discussed by Walton Hamilton 2054

Congress can regulate through effect on interstate commerce 2460

Discriminatory provisions in N. I. R. A. codes (letter, the Enoch

Manufacturing Co.) 2900-2902

Disputes, lock outs, strikes . 2483

Distribution of wage and price increases, chapter 33, Brookings Insti-

tution report 2656

GENERAL INDEX 3093

Laborâ€”Continued. Page

Effect of open price on employment. 248

Effect of staggering hours, discussion of 223

Endorsed Retail Tobacco Dealers Code. 1803

Enforcement of labor provisions of codes cannot be left to industry
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alone (memo, from Consumers' Advisory Board, etc.) 647

Exploitation - 153

Exploiters of labor oppose N. R. A 2447

Five codes involve 50 percent of labor disputes 159

Government must retain right to impose labor standards and must

provide for the enforcement of labor provisions in codes (memo-

randum from Consumers' Advisory Board, etc.) 647

High hourly cost under Graphic Arts Code objected to 2214

Hours of business regulated in 1 percent of codes, chapter 22, Brook-

ings Institution Report 2606

Hours of, shortened under the codes 71

Its share of the national income 1926-33 has increased 93

Long hours and low wages 2450

Limitation of machine and plant hours regulated in 12 percent of

codes, chapter 22, Brookings Institution Report 2606

Loss of purchasing power by reason of reduction of prices to un-

profitable level 6

Lumber Code price fixing in light of general N. R. A. policy and

experience: (a) Labor compliance stronger than price fixing rather

than dependent upon it; (6) lumber industry not property notified

of renewal of price fixing; (c) emergency declared for indefinite

period; (d) the nature of an emergency 2224

Machine and plant-hour limitations. (See Production Control.)

Machine and plant-hour limitations in following divisions of codes:

Food, textile, basic materials, chemical, equipment, manufacturing,

public utilities, finance, graphic arts, amusement, professions,

wholesale and retail; chapter 24, Brookings Institution report. 2623-2627

Millinery Code requirements work hardship small business 2215

Minimum standards for, if they cannot be established by statute,

may be written into codes (Consumers' Advisory Board) 647

Minimum wage injures instead of aids employment. Small manu-

facturers cannot employ as many at minimum wage, old employees

fired, cannot earn minimum wage 2720

Necessary for fair practice provisions to support labor provisions 2455

Night work, the "graveyard" shift, chapter 24, Brookings Institution

report 2636

No indication monopoly deals more decently with (Consumers' Ad-

visory Board) 644

Not a commodity under the code 2497

Not benefited by Warehousing Code 2232

N. R. A.:

Has been of incalculable value t

To build up the collective power of labor 2415

Pay-roll increases must be balanced by trade-practice provisions to

protect and insure ability to pay larger rolls 1835

Pottery industry 1708

Price fixing, Paper and Pulp Code, no increase 2227

Problems increased result of code 1950

Provisions in codes sustained prices 236
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Provisions cannot be constitutionally included in the.act 2499

Provisions in Motion Picture Code make all other unions subordi-

nate to those affiliated with American Federation of Labor 2033

Provisions in some of the oodes (hotels and restaurants, dyeing, and
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cleaning, motor vehicle storage, etc.) technically in force only 95

Public factory inspection and public prosecution of labor code viola-

tors is answer to enforcement (Consumers' Advisory Board) 647

Recommendations re N. R. A 627

Representation on code authorities 634

Section 7 (a) cannot be construed as definite labor policy 2451

Should all be "bottomed" by N. R. A --- 629

Should be represented in farming codes , 2050

Should have representation on code authorities 627

Situation and conditions discussed by Sidney Hillman 344â€”345

Tables of employment, pay rolls, and wages, building materials, ete_â€ž 2161

Titus, Louis, attorney, Petroleum Code Authority, opposed Presi-

dent's authority re labor, hours, wages, child labor, unfair trade

practices, etc . T 2200

Underpaying, overworking , 157'

Unfairness in competition for, among industries under oodes 182-183

Union attempted to unionize plant, believe Amalgamated and Code

Authority in collusion , 1951

Unions in effort to organize used threats to employees (Walton Cotton

"Mill Co_ 1962-1963

Wage rates and prices under the N. R. A., chapter 33, Brookings

Institution report:

Changes in Wage Rates and Living Costs During the Depression, 2650

The Problem of Measurement , 2653

Wage Rates and Living Costs . 1â€”- 2654

Wage Rates and Wholesale Commodity Prices 2655

The Distribution of Wage and Price Increases 2656

Internal Readjustment of the Price Structure 2657

Wages, chapter 32, Brookings Institution report:

Raising Wages Without Price Advances -â€”. 2645

Wage Raising Followed by Price Raising 2640

Wages and hours should be regulated by law not N. R. A, .- 2216

Wages in hosiery industry 1546

Wants service codes included, hours and wage conditions affect inter-

state commerce 2497

Labor Advisory Board:

Chief statistician "fired", refused to doctor report 2399

Were no true representatives to deal with . 2476

Labor Board:

Asked for delay in many instances 85

Interested only in settlement of strikes 2320'

Labor Board's views â€” 1535

Labor, child, N. R. A. not responsible for abolition 305-306

Labor complaints, have declined since reorganization of N. R. A 11

Labor complaints committees, should be in all industries 2477

Labor Department, statistics 1923-34 show larger employment than in

1934 - 2501

Labor Department bulletin, Wages and Hours of Labor in the Men's

Clothing industry, 1911-30..- â€¢- 379-

GENERAL INDEX 3096

Page

Labor legislation pending induces extension N. R. A.. 1715

Labor movement:

Clothing workers - - - 471-482

In Russia --- 478

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:46 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Labor organizations, extension of membership has caused employer

oppression 16

Labor provisions:

In Refrigerating Machinery Code unenforceable 2884

National Recovery Review Board criticized for not making report on

labor provision in Motion Picture Code >iâ€” 2012

Labor:

Retail Drug Code has increased pay rolls 1835

Labor Relations Act. (See National labor, etc.)

Labor rights, section 7 (a), right to organize, etc 2716

Labor-saving devices, effect on employment 216-217

Labor-saving machinery, recovery 1339

Labor Statistics, Bureau of, cost-of-living figures 2161

Labor struggles 477

Labor unions, representatives on Hosiery Code 1548

Labor, United States Department of:

Cost-of-living figures 2161

Lace manufacturing:

Administrative orders affecting machinery provisions 2960

Code provision on limitation of new machinery 2938

Laco Oil Burner Co., N. I. R. A. extension opposed 2870

Ladies' Handbag Code. (See Handbag Institue of America, Inc.)

Lageman, William R, (See Model Laundry Co.)

LaGuardia, Fiorello IT.:

Conferred with Anthony Soranno 1551

Deplores N. R. A. criticism 1061-1062

Laibson, I. M. (See The Craftsman Printing Co., Inc.)

Laissez faire:

In clothing wages upheld by Dr. Willford I. King 411

The new 1142-1143

Lambert, J. A. (Acme Rubber Co.), bids on fire hose 705

Land Development and Home Building Code, opposition to (building

trades department, American Federation of Labor, Washington,

D. C - -- 2793-2794

Laundry. (See Laundry Code.)

Laundry Code, complete failure (Model Laundry Co.) 2893-2894

Laundries, code as to completely suspended 95

Leacock & Co., Inc., N. I. R A. extension urged 2824

Leather and shoe findings 2968

Le Brun, P. A. (See Los Angeles French Bakers Association.)

Lee, McClain & Skezloe, Shelbyville plant 539

Lefkowitz, Isaac H., New York City, president Associated Retailers, Inc.;

vice president New York Tobacco Council:

Big increases under Tobacco Code 1809

Code, terrible conditions existed previous to 1807

Competition stifled 1808

N. R. A. continuance approved. 1807

Price cutting comes from many causes 1809

Price cutting ruined tobacco business, 1933 1807

3096 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Lofkowitz, Isaac H.â€”Continued. Page

Prices, up or down, all change together with big dealers . 1808

Small business demanded code 1806

Testimony concerning codes, price cutting, price fixing, competition,

chain stores 1806-1810
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Legal objections, chief hazard in industrial progress 6

Leith, C. K.:

Antitrust laws as affecting the mineral industries discussed 2091-2092

Changes in Harrison bill suggested 2063-2064

Monopolies in mineral resources discussed 2091-2092

Production control of mineral resources urged 2061-2063

Report of the planning committee for mineral policy, National

Resources Board 2064-2119

Stabilizing effect on prices under N. R. A. codes in the mineral

industries cited . 2076-2076

Urged price control in mineral industries 2062

Leonhard Wax Co., Theodor, N. I. R. A. extension urged 2822

LeRoy, Fred, editor. (See Streator Daily Times-Press.)

Le Roy Shirt Co., N. I. R. A. extension urged in modified form (letter) 2813

Levenson, David C, legal liability for assessment under Roofing Code

(letter) - 2886

Levine & Tanz, Inc., N. I. R. A. extension urged 2823

Levine, Benny (underworld character), engaged by Fierman & Kolmer

Co. in racket in cloak and suit industry i 2521

Levinson & Sons, Morris, N. I. R. A. extension urged 2805

Lewis & Aylesbury, N. I. R. A. extension urged 2841

Lewis, Ben W., price fixing 872-875

Limestone industry, code provision on limitation of new machinery 2941

Limitation of bulk sales, Federal Alcohol Control Administration 2198

Limitation of machine and plant hours regulated in 12 percent of codes,

ch. 22, Brookings Institution report 2606

Limitation on installation of new machinery:

Number of code provisions in reference to the above 2935

Code provisions dealing with 2937

Limitations, machine and plant-hour, ch. 24, Brookings Institution report.. 2623

Limited codes, codes written by President where industry fails to write

satisfactory code 2199

Linoleum and felt base manufacturing, provision of code for cost of

investigation l 2978

Lipsett, Charles H., testimony of 1451, 2690

Liquidated damages:

Provision in code for payment of damages, alloy castings industry.. 2973

Provision in code for payment of liquidated damages in carpet and rug

manufacturing industry 2973

Provision in code for payment of liquidated damages in cast-iron boiler

and cast-iron radiator industry 2973

Liquidated damages and cost of investigating 2968-2969

Provision in code for floor and wall clay-tile manufacturing 2971

Iron and Steel Code - - 2969

525 codes, 168 supplements 2968-2978

Petroleum equipment, provisions in code 2971

Provision in code for reinforcing materials fabricating 2971

Provision in code relative structural steel and iron, fabricating 2975

Liquidating damages and cost of production, provision in code relative

steel joist 1 -- 2975
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Live Poultry Code, letter from New York Live Poultry Commission

Merchants Association to Administrator N. I. R. A. and Hon. H. A.

Wallace, Secretary of Agriculture, requesting exemption from Live
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Poultry Code 2800-2803

Living costs, changes in wage rates and living costs during the depression

chapter 33, Brookings Institution report 2650

Local or service industries, should be eliminated from codes (restaurants,

barber shops, cleaning establishments) 22

Localized industries, elimination of control of a large percentage of neces-

sary under sound definition of interstate commerce â€ž_ 99

Lockout, first clash in clothing industries 474

Long hours and low wages, New England Council reports that no light is

thrown on advantage of 1769

Los Angeles French Bakers Association, N. I. R. A. is a major racket;

N. I. R. A. sets up dictatorship; code assessments collected by intimida-

tion 2873-2874

Loss:

Stop-loss provisions necessary to the small man in distribution.. 1834

Stop-loss provisions actually reduced prices 1836

Loss-leader practice:

Ruinous effect upon tobacco dealers 1805

Not price fixing measures, do not encourage monopoly, but "help

save the small man's life" _ 1834

Loss leaders:

Cost protection granted by N. R. A. in field of distribution usually

related to "loss leaders", chapter 23, Brookings Institution report. 2613

Chapter 23 of Brookings Institution report 261

Lowering of prices 1482

Lovell, Leander:

Price-fixing, plumbing fixtures industry: 886-889

Regulating channels of trade in the plumbing fixtures industry 886-889

Lubin, Mr., A. F. Hinricks testified instead of- 2161

Lumber:

Competition between highly mechanized operations has meant

intolerably low wages 83

Most difficult problem, involved masses low paid labor, waste of

natural resources, conflict between sectional interests, miracle if

successful, foredoomed to failure 84

Lumber and Timber Products Code (see also Code, Lumber.)

Administration of, discussed by David T. Mason 2122-2123

Allocation of production under, by David T. Mason 2122

Assessments thereunder discussed by David T. Mason 2120-2121

Basic economic considerations as applied to hardwood price fixing:

(a) Fair share of national income for durable consumers goods; (b)

trend toward Government control and socialism; (c) result adverse

to conservation; (d) suggested workable cost protection plan 2225, 2226

Budget, given by David T. Mason 2120

Complaint against, submitted by E. O. Talbot & Co 2768-2775

Compliance and enforcement under , 2129-2133

Control of prices under 2132-2133

Control of production under, discussed by David T. Mason 2122, 2124,

2125, 2134, 2135
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Lumber and Timber Products Codeâ€”Continued.

Cost of operation, $41,000,000 which equals a fraction of 1 percent of

total sales (Richberg) 78

Difficulties computing valid reasonable cost figures: (a) Impossibility

of joint-cost allocation; (b) lumber prices permitted contain exces-
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sive interest and overhead; (c) alleged determination of prices by the

Administrator; (d) average cost of industry not reasonable 2225

Effect of limitation of hours 2136

Effect of prices under Lumber and Timber Code on building, stated

by David T. Mason .. 2127-2128

Example of excessive private control over matters of public concern. 26

Expenditure under, given by David T. Mason 2120

Industrial self-government under, discussed by David T. Mason 1 2121

Mahogany Association, Inc., administrative agency, complaint

genuine mahogany subdivision above code 2861, 2862

Minimum wages 2128, 2129

Monopoly under, discussed by David T. Mason 2126, 2134

Monopoly virtually has resulted by placing authority in hands of

those who devised grading rules 2771, 2772

New England 61 pereent disfavor codes 1772

N. R. A. went too far in price fixing 20

Opposed by Townsend, Sash, Door & Lumber Co 2856

Price fixing abandoned 135

Price fixing arrangement unenforceable 225

Price fixing: (a) Furniture manufacturers' hope of stabilization dis-

appointed; (b) prices subject rumor and panic; (c) not a solid mar-

ket; (d) curtailed consumption because of high prices; (e) substitu-

tion of other materials; (f) price floor below market; (g) confidence

damaged by collapse of code prices; (h) proposed enforcement would

cause sudden price rise 2223, 2224

Price fixing in light of general N. R. A. policy and experience: (a)

Labor compliance stronger than price fixing rather than dependent

upon it; (b) lumber industry not properly notified of renewal of

price fixing; (c) emergency declared for indefinite period; (d) the

nature of an emergency 2224

Price fixing suspended where small concerns complained 278

Price fixing under 2134

Prices at which lumber has been sold have no relation to costs 2770, 2771

Prices under, discussed by David T. Mason 2125, 2128, 2132, 2133

Production provisions 2602,2952

Prohibited selling goods at profit... 177

Protest, Furniture Code Authority 2218

Salaries of code authorities, by David T. Mason 2120, 2121

Wage rate under 2136

Lumber industry:

Figures re cost of living 2162

Price control practically eliminated 84

Lumber prices, defense break-down (letter, National Wholesale Lumber

Association) 2

Lyon, Leverett S., executive vice president, Brookings Institution letter to

Senator Pat Harrison enclosing page proof copy of general study of

N. R. A 2600

GENEBAL INDEX
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M

Macaroni Code: Page

Amendment, relative to violations :2979

Amendment no. 2, liquidated damages, provisions for (report, Re-
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search and Planning Division, N. R. A., Post Code Analysis Unit)

2979-2980

Macaroni Code Authority:

Letter to Peking Noodle Co., re assessment to above code... 2874

N. I. R. A., extension urged 2806-2807

Macaroni manufacturing industry, excerpts municipal court decision, New

York City, showing legal right to collect code assessments, fur dressing

and dyeing industry 2874-2875

Machine and plant-hour limitations (see also Production control) supple-

ments 401-531 codes, 132.._ 2966-2967

Machine and plant-hour limitations in codes, in divisions: Food; textile;

basic materials; chemical; equipment; manufacturing; public utilities;

finance; graphic arts; amusement; professions; wholesale and retail,

chapter 24, Brookings Institution report 2623-2627

Machined waste manufacturing , 2960

Code provision on limitation of new machinery 2942

Machine hours:

Limitation of inclusion in codes 686

Production, orders affecting 2968

Machinery:

Industry figures re cost of living 2162

Production per labor unit can safely be temporarily retarded for bene-

fit of whole community as part of recovery program though bad

as a "long range" policyâ€”the exact opposite being the basis of our

economic progress 74-75

Maddox Table Co., Shearman, F. E., representative 1583

Mahan, E. C, representative Bituminous Coal Code 2517-2519

Maidwell Garment Co., Forest City, Ark., discrimination against colored

workers in South 2506

Maintenance of resale prices, under code for rubber manufacturing in-

dustry (see also Resale price maintenance) 702-703, 724-726, 728-729

Malleable iron, provision in code for cost of investigation 2971

Malleable Iron Code, cost of investigation, provisions for (report, Re-

search and Planning Division, N. R. A., Post Code Analysis Unit) 2972

Management, N. R. A. has been of incalculable value 8

Manufacturers. (See Wholesalers.)

Manufacturing industry, figures re cost of living 2162

Manufacturing Division. (See Code, Manufacturing Division.)

Market, declines in, N. R. A. control steadies employment in, awaiting

revival, in lieu of demoralization through price and wage cutting 120

Market Paper Box Co., N. R. A. extension urged 2826

Marks, Morton, president. (See Friedman-Harry Marks Clothing Co.,

Inc.)

Marsh, Benjamin C, for People's Lobby, urging direct legislation for

shorter hours and higher wages in place of codes and restating the

lobby's program of public ownership of natural resources, monopolies

and basic industries 1401

Marshall, Leon C, executive secretary N. R. A.:

Book of figures on hours and wages provisions of codes, discussed by

Senator Black with Richberg 76-77

119782â€”35 7
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Martin, L. H., letter to Sol A. Rosenblatt concerning Maidwell Garment

Co., April 3, 1935 2507-2509

Martin, W. C, for Southern Association of Steel Buyers and Consumers,

in opposition to "basing point" practice of larger steel companies 1173
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Maryland alleged F. A. C. A. discrimination 2171

Mason, David L.:

Administration of Lumber and Timber Products Code discussed. 2122-2123

Allotments under the Lumber and Timber Code given 2122

Assessments of Lumber and Timber Code Authorities 2120-2121

Budget of the Lumber and Timber Code 2120

Compliance and enforcement under the Lumber and Timber

Code. â€” 2129-2133

Control of prices under Lumber and Timber Code 2132â€”2133

Control of production under the Lumber and Timber Code dis-

cussed _ 2122,2124, 2125, 2134-2135

Effect of prices under Lumber and Timber Code on building 2127-2128

Hours, effect of limitation under the Lumber and Timber Code 2136

Industrial self-government under the Lumber and Timber Code 2121

Minimum wages under the Lumber and Timber Code 2128-2129

Monopoly under the Lumber and Timber Code 2126, 2134

Price fixing under Lumber and Timber Code 2134

Prices under the Lumber and Timber Code 2125-2128, 2132-2133

Salaries of Lumber and Timber Code Authorities given 2120-2121

Wage rate under the Lumber and Timber Code 2136

Mason, Lowell, statement by. 1095, 1113

Massachusetts Wholesale Liquor Dealers Association, Inc., letter to

Senator Walsh urging passage of Harrison bill to extend Recovery Act-. 2782

Master Painters and Decorators Association of Pennsylvania (G. S.

Stuart)-.-.- - - 2212,2213

Master Plumbers Association, affiliation's, code authority 1810

Matchett, J. C. (Illinois Engineering Co.) â–

. 2833

Maximum hours, 36-hour week in clothing industry 537

Maximum hours and minimum wages:

Child labor under N. R. A 2705

Congress should set standards and they should be flexible, but execu-

tive discretion should be rather narrowly defined 28

Increase production without increasing costs 597

Mayer, Fred. W. {Sef York Ice Machinery Corporation.)

Mayfield, Ky.: Â»

Clothing plant, wage increases 404, 405

Hours of work, clothing industry pre-code and after code 405

Mayonnaise Code, Vita Foods, Inc., letter from T. J. Aycock, Sr., to Sen-

ator George and amendment to Mayonnaise Code submitted 1956-1959

Mayonnaise, manner of making, not prescribed by code but regulated by

Food and Drug Administration 2697

Mayonnaise (Oregon Mayonnaise Manufacturers Association) 2827

McAden, J. H., Inc., N. I. R. A. extension opposed 2843

McCawley, E. S., president, American Booksellers' Association, Haver-

ford, Pa., small independent bookseller favors continuance of N. R. A.

because Booksellers' Code prevents "loss leaders" by department stores

and price-cutting agencies that are injuries to small book stores 2250

McCransky Co., exemption by N. R. A. for consignment sales 563

McCransky, granted code exemption; prohibition of sales on consign-

ments Clothing Code Authority 448, 450
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Page

McFarland, J. G. (Central Fibre Products Co., paper mill division) 2838

McKee & Co., N. R. A. extension urged 2827

McMullen, J. R., chairman (Apparel Industries Committee for renewal of
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N. R. A.) 2829-2831

Measurement, the problem of measurement, wage rates, and prices under

the N. R. A., chapter 33, Brooking's Institution report 2653

Mechanization, bituminous coal operators gave up for 50 cents per day-

decrease in wages, preserving employment to labor, which took $4.50

instead of $5 per day 74

Mellon interests 1486

Melvin, ^lbert, testimony, April 8, 1935, regarding Motion Picture Code,

refuted by Sol A. Rosenblatt in letter to Senator Harrison 1972-1974

Men's Clothing Code (see also Clothing Code):

Code and amendments objectionable (see letter from Friedman-Harry

Marks Clothing Co., Inc.) 2892

Strikingly successful 571

Men's Clothing Code Authority:

Finance committee, complaint against, by Wulf Bros., Inc., New York,

in telegram to Senator Harrison alleging arbitrary action 2780

Industrial Recovery Association nominations 587

Statistics provided, Industrial Recovery Association 584-586

Menzies Shoe Co., opposed to N. R. A 1461

Merchandise Warehousing Trade Code Authority, benefits small number

big outfits, small business not benefited, assessments bring no benefit,

threats, etc 2232

Merger of clothing manufacturer groups, proposal for 446

Metals & Alloys, Inc., N. R. A. extension urged; 30-hour-week bill opposed;

national labor relations bill opposed 2821

Metal Window Code, liquidated damages, provisions for (report Research

and Planning Division, N. R. A., Post Code Analysis Unit) 2973

Methodist Book Concern, N. R. A. extension urged 2840-2841

Meyers, Walter, Michael Stern Co., favorable to extension of N. R. A 452

Miller, Elmer W., printer, N. R. A. extension urged 2818

Miller, R. W., representative Bituminous Coal Co. 2517-2519

Millers, American Millers' Association, referendum shows millers opposed

to code 7 to 1, especially small millers 2711, 2713

Millinery Code (see also New England Jobbers' Manufacturers Millinery

Association):

Assessments unreasonable (Ernest L. Rhodes Co., Inc.) 2876-2877

Spends money for fashion show 2326

Unfair to markets outside of New York (the Chamber of Commerce

of Kansas City) 2875-2876

Mills, Frederick C, aspects of recent price movements cited in chapter 33,

Brookings Institution report 2657

Milwaukee, Wis., difficulty get fire hose (N. L. Kuehne Co.) because

Rubber Code Authority objected to low bid.. 663

Mineral Industries, price control urged by C. R. Leith 2062

Mineral policy, planning committee, etc. (See Planning committee, etc.)

Miners' strike, led by John Mitchell 477

Minimum hours:

American Hotel Association attacks legality and constitutionality of

Hotel and Restaurant Codes _ 1397

American Hotel Association opposed to Hotel and Restaurant

Codes 1393
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Minimum hoursâ€”Continued. Page

Hotel and restaurant employees favor retention of codes 1389

Isolation, allowing small business violate wage and hour provisions,

cannot be done - 1385, 1386

International Union of Hotel and Restaurant Employees and Bar-
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tenders Alliance favor Hotel and Restaurant Codes 1389

Minimum and maximum hours noblest conception of N. R. A 2415

Small business unable observe, appeal Industrial Appeals Board

N. R. A 1385

Minimum price:

As price filing 1799

Exemptions permitted by codes 141

Maximum under Steel Code, became the 2759

Retail (small) tobacco business, as saved by 1804, 1805

Seventy-nine percent of codes regulate practices tending to effect

minimum price, chapter 22, Brookings Institution report 260b"

Shall equal "the lowest reasonable cost of production," or shall be

"fair and reasonable," or shall equal the "cost of the lowest cost

representative firm"â€”some 38 codes have these provisions, chap-

ter 23, Brookings Institution report 2607

Tire industry 2448

Tobacco, no consumer resistence 1804

Without cost basis, Bituminous Coal Code, chapter 23, Brookings

Institution report - _ 2607

Minimum price determination, chapter 23, Brookings Institution

report 2607,2610

Minimum price protection, gives larger power over prices than cost pro-

tection, chapter 23, Brookings Institution report 2613

Minimum processing cost, Paint Code, chapter 23, Brookings Institution

report 2613

Minimum standards, effect of enforcing 208

Minimum wages:

Acceptable to Industrial Recovery Association 433

Amount not so important as that enforcement be uniform throughout

industry 408,409

Approval of code to continue minimum wage clause 2418, 2419

Clothing code, proposed amendment 566

Complaints in clothing industry negligible -- 1458

Direct challenge was basis of case of Mr. Perkins, York, Pa 2505

Establishment under minimum wage laws 847

Exemptions, amendment to clothing code 509

Good in theory, practicability open to question, opinion Julian K.

Morrison 1948

In clothing industry unopposed by Independent Retail Association. 409, 410

Increase in level of balances purchasing power by a more equitable

distribution of it 73

Involved with beginners, etc 407

Principle not approved by Curlee 418, 419

Rates in proposed amendment to clothing code, adoption unjustified. 438

Results in elimination of less capable workers 463

Scale definitely unfavorable to people in Middle West 2730

Should be treated independently of production costs 418

Minimum wages and hours, codes might set up, standards, for protection

of labor (memo from Consumers' Advisory Board, etc.) 647
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Minnesota: Page

System handling complaints 1184-1185

Attitude toward N. R. A. (Mrs. Olesen) 1188

Compliance Division, Mrs. Olesen, Director 1183-1205
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Minor industries, Congress should consider whether, where they have only

limited effect on interstate commerce, they should be included in

N. R. A 27

Mintz, copal, N. R. A. extension in modified form 2810-2812

Misbranding:

F. A. C. A. codes protect consumer against 2166

Functions F. A. C. A 2167

Mitchell, John, leader of miners' strike 477

Mitchell, Walter, Jr., secretary Furniture Code Authority:

Furniture Code has neither hurt nor aided the industry 1232

Protest price fixing 2218

Re price fixing under N. R. A 1233, 1234, 1235, 1236, 1237

Statement re lumber price fixing and price fixing in general affecting

Furniture Code Authority.. 2218

Model Laundry Co., N. R. A. extension opposed, Laundry Code complete

failure 2893-2894

Monopolies:

Caused by price cutting by large units 156

Coosbay Lumber Co. of San Francisco regards Lumber Code as cre-

ative of monopolies and combinations in restraint of trade 1406

Discussed by Walton Hamilton 2049-2050

Mineral resources 2091-2092

Motion Picture Code not designed to promote monopolies or oppress

small enterprises 2025

Monopolies and trusts, distinction between tendency in N. R. A. and in

private enterprise 214

Monopolistic combinations, result in high prices notwithstanding low cost

of labor 6

Monopolistic control:

Differentiated from concentration 203

Is notoriously present i n many industries (memorandum from Con-

sumers' Advisory Board, etc.) 646

Monopolistic practices:

Assumption that discretion to suspend provisions in act outlawing,

would be vested in authority, known as N. R. A 649

In full force before N. R. A. but definitely remedied by N. R. A 12

In iron and steel industry not made lawful by code sanction 128

Private price control and code policy - 655

Should be outlawed by codes (memorandum from Consumers' Ad-

visory Board, etc.) 646

Monopoly (see also N. I. R. A.):

As a result of price fixing 232-233

Automobile Retailing Code claimed to be (Used Car Statistical

Bureau, Inc.) 2868-2869

Big business which several lines can take losses on one line at a time

and gradually freeze out competition 2455

Builders Supplies Trade Code creates (Louis Hoffman) 2891-2892

Charged by Darrow Board re Electrical Manufacturing Code (Rich-

berg)../ c 125
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Codes and administration of, tends to create monopoly 1954

Codes give monopoly to big companies (letter Vis-O-Tube Co.) 2859

Codes of fair monopoly 641-642

Codes resulted in increasing monopoly 1950
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Codes resulted in monopoly 1950

Concentration of control of industry 2408

Dangers _ _ I 244-245

Definition 266

Definition, proposed â€” 2475

Destructive cutting of prices below cost is the preeminent weapon of. _ 92

Effected by Steel Code 246

Effected by price cutting 243

Growth of, under N. R. A. (National Grange) 1798-1801

Has power to establish prices, which will reduce volume of industrial

output and impair the standard of living (Consumers' Advisory

Board containing recommendations for the revision of the N. R. A.)_ 644

Has resulted in lumber and timber industry by placing authority

under the code in hands of those who devised grading rules 2771-2772

History of competition 2414

Hours and wages if established affect maximum reemployment and

purchasing power, so long as competition does not cut below this

level it is salutary, but restriction tends to monopoly 2454

In ice and retail coal industry in New York City 1552

Lumber Code as creation of 2224

Monopolistic tendencies of codes 1123

Monopoly and restrictions have caused increased cost of production. 1798

Monopoly by codes in iron and steel industry 1150

Motor Vehicle Retailing Code monopolistic (Automotive Service

Bureau) 2978

N. R. A. causes monopoly as well as price fixing, and unfair to small

business, so opposed to it 2906

N. R. A. codes, tendency to create monopoly 1954

N. R. A. creates (letter Griffith Laboratories).., 2849

N. R. A. creates, under Flour Milling Code (Barnard & Leas Manu-

facturing Co.) 2847

N. R. A. fosters (Amsler-Morton Co., the) 2899

N. R. A. has tried to avoid anything tending to build a monopoly 266-267

N. R. A. perpetuating monopoly and ruining small business by price

and commission fixing 2217

National situation, opposed to monopoly of, by industry 266

No indication, conserves resources (Consumers' Advisory Board con-

tinuing recommendations for the revision of the N. R. A.) 644

No indication deals more decently with labor (Consumers' Advisory

Board containing recommendations for the revision of the N. R. A.). 644

No indication monopoly eliminates deceptive competitive methods

(Consumers' Advisory Board containing recommendations for the

revision of the N. R. A.) 644

No indication monopoly gives high quality (Consumers' Advisory

Board containing recommendations for the revision of the N. R. A.) _ 644

No single piece of legislation has done more to foster monopoly than

N. R. A 1931

Not fostered by N. R. A 253

GENERAL INDEX
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Nystrom, Paul H 1689

Of a section of industry by "one hand, one pair of hands, or a few-

sets of hands" 266
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Oil and gasoline industry 2209

Paper boxes. Code increased prices 50 percent 1685

Power in hands of low-cost producers may constitute a degree of

monopoly position (ch. 23, Brookings Institution report) 2612

Practices in scrap-iron industry 1562

Practices leading to monopoly in distribution differ from those in

production _ 1834

Price cutting, as instrument of, in retail tobacco business, before

N. R. A 1803

Price fixing in monopolistic industries prevents competition for little

advertised products 1121

Produced by codes 206

Provision regarding "Clearing and zoning board" in Motion Picture

Code monopolistic 2031

Refrigerating Machinery Code claimed to produce monopoly (H. W.

Wolfe, president) 2884

Scrap-iron industry., 1560, 1561

Senator King's characterization of Mr. Richberg's press statement

published Mar. 10, 1935, as being presentation that N. R. A. is

necessary to prevent monopoly 62

Specific definition needed to get out of fog in administration 2475

Steel Code does not create monopoly 2472

Steel Code has resulted in a monopoly 2759

Supported by provisions limiting new industrial units 253

Tendencies toward, averted by N. R. A 82

That charged frequently is merely a monopoly sanctioned under the

patent laws and has nothing to do with N. R. A. or antitrust laws.. 126

Titus, Louis, attorney, Petroleum Code Authority objects, antitrust

provisions, new law 2208, 2209

Two companies dominate can manufacturing 1728

Under the Lumber and Timber Code discussed by David L. Ma-

son 2126,2134

Under the Steel Code 2757-2758

Under Steel Code, letter from Thomas E. Farrel to Senator Harri-

son '. 2755

Uniform discounts did not contribute to monopoly 228

Whisky Trust grab control liquor industry; no Whisky Trust 2173, 2174

Monopoly price, groups in position to establish monopoly price (ch. 23,

Brookings Institution report) 2607

Monroe County Association of Builders' Supply Dealers, N. R. A. exten-

sion urged 2827-2828

Montgomery Ward under N. R. A 240

Monthly Labor Review, Department of Labor, cost of living figures 2162

Monumental Sales & Manufacturing Co., modified N. R. A. urged;

N. R. A. hasn't increased business or employment; code assessments

heavy (letter)... 2879-2880

Moore, S. E. N., N. R. A. extension urged 2804-2805

Morgan, W. C, general manager, Cotton Garment Code Authority 2329

Morris, Tusca, representative, Bituminous Coal Code 2517-2519
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Child labor: Could have been eliminated without N. R. A 1948

Competition, cotton industry unable to meet foreign competition

result of code 1948

Consumers Goods Industries, president, letter to George A. Sloan. 1947-1949
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Control production, cotton industry example of inability to control

production 1949

Minimum wage, good in theory, practicability open to question 1949

Operation of code resulted in strike of cotton industries 1948

Recovery: Abolishment of code would result in ultimate recovery 1948

Wages: Only wage hours increased; increase in cost of necessities

really resulted in decline of wages _ 1948

Morrow, J. W. A., representative Bituminous Coal Code. 2517-2519

Morse, Frank, secretary (Salt Producers Association) 2828-2829

Mortality in clothing industry declined since establishment of codes 589

Motion Picture Code:

Administration of code. 1978-1979

Affilated exhibitor, definition of, report of National Recovery Re-

view Board _ 2004

Analysis of National Recovery Review Board's attack upon the dep-

uty administrator 2019

Approval by theater owners in Arkansas, Mississippi, and Tennessee. 1994

List of names assenting to code delivered to President 1994

Telegram from Independent Theater Owners of Southern Cali-

fornia 1994

"Block booking", omission of, from code criticized by National Re-

covery Review Board 2018

Boards:

Clearance and Zoning 1986

Local grievance 1987

Cancelation 1985-1986

Clearance and Zoning Boards 1986

Code Authority failed to act in regard to provision for standard con-

tract and its disregard by producers 2026

Communications and exhibits referring to code from Abram F. Myers. 2025-

2037

Conclusions of analysis of report of National Recovery Review Board

on Motion Picture Code 2018

Conclusions on recommendations by National Recovery Board

against deputy administrator of Motion Picture Code 2024

Consumer's Advisory Board, approval of code 1991

Contemptuous rejection of the answering statement submitted to

National Recovery Review Board 2005

Control of prices by big business tends to regulate competition 2032

Cost of investigation; provisions for (Research and Planning Division,

N. I. R. A., Post Code Analysis Unit) 2970

Criticisms by National Recovery Review Board's report of provision

in Code for "Clearance and Zoning Boards" commented on by Mr.

Rosenblatt 2015

Designed to eliminate small enterprises 1318

Division of Economic Research and Planning, opinions of code 1991

Exhibit No. 1:

Facts Relating to Industry 1977-1978

General Statement 1975-1976

GENERAL INDEX 3107

Boardsâ€”Continued.

Exhibit No. 1â€”Continued. 'Page

Report to General Johnson by Deputy Administrator Sol. A.

Rosenblatt 1976-1990

The Public Hearing, September 12-14, 1933 1976-1977
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Exhibit no. 2. Chart showing number motion-picture theaters in

United States on file with committee 1992

Exhibit no. 4. Statement issued by General Johnson, November 4,

1933 . 1995

Exhibit no. 6. Statement issued by General Johnson and Donald

Richberg, effect of form of assent to Motion Picture Code 2001

Exhibit no. 8. Classes of employment, motion-picture industry; pro-

duction, Hollywood, New York City 2002

Exhibit no. 9-A. Letter to the President from General Johnson, at-

taching reports of division administrators replying to Darrowreport,

and summary of Darrow report; opinion, General Johnson that

Darrow report prejudiced and recommends it be abolished 2002 ,

Exhibit no. 9-B. Commentary on majority report, National Recovery

Review Board, by Donald Richberg, motion pictures 2003

Exhibit no. 9-C. Comment upon the report of the National Review

Board in respect to the Code of Fair Competition for the Motion

Picture Industry 2004

Exhibit No. 9-C. Contrast between drafting code and report,

National Recovery Review Board 2004

General trade policy provisions 1990

Grievance (local) board 1987

Hearing before General Johnson, certain group 1995

Independent Theater Owners of Southern California approval of

code 1994

Industrial Advisory Board approves code 1991

Industry needs new code 1313

Labor provisions 1978-1979

Labor provisions in code make all other unions subordinate to those

affiliated with American Federation of Labor 2033

Labor, report of Labor adviser approving code 1991

Legal points raised, passed on by Legal Division 1990

Letter from Mr. Rosenblatt to National Recovery Review Board

calling attention to fact Board had not utilized files of N. R. A.

pertaining to motion-picture industry 2022

Local grievance board _ 1987

Mr. Myers claims that Mr. Rosenblatt's summary of provisions of the

Motion Picture Code gives distorted impression 2028-2029

National Recovery Review Board:

Contrast between report of Board and drafting of code 2004

Criticized for not making report on labor provision clause in

Motion Picture Code 2012

Findings concerning the Deputy Administrator, and his answer

thereto 2020

Report criticized for disapproving the section Short Subjects in

Proportion to Features 2012

Report criticizes provision "Minimum admission price" in

Motion Picture Code 2014

Report criticizes section in code Appeals from Clearance and

Zoning Boards and makes recommendations; recommenda-

tions considered unsound by Mr. Rosenblatt 2016
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National Recovery Review Boardâ€”Continued. Page

Report has misquoted "cancelation" clause in code, and criti-

cizes code on basis of misquotation 2015

Report on provision, "Designation of Play Dates", claims un-
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fair to small independent exhibitor, refuted by Mr. Rosen-

blatt 2013

Not designed to promote monopolies or oppress small enterprises 2025

Objection raised to definition of affiliated exhibitor as recommended

by National Recovery Review Board's report 2009

Operations of, in industry 1310-1316

Oppressive to independent exhibitor (Cameo Amusement Co.). - 2877-2878

President's orders, Executive Order No. 6949, nonwaiver of constitu-

tional rights in connection with codes of fair competition 2001

Policy (general trade) provisions.. 1990

Prices controlled by big business 2032

Provision "double features" unjustly criticized by National Recovery

Review Board report 2014

Provision for investigation of motion-picture laboratory 2970

Provisions, general trade policy 1990

Provisions regarding "clearing and zoning boards" in code mono-

polistic 2031

Report National Recovery Review Board based on false testi-

mony 2004, 2006

Report National Recovery Review Board gives impression inde-

pendent operator believes code oppressive, which is contrary to

facts... 2009

Report National Recovery Review Board on code authority, motion-

picture industry, criticized 2010

Report of Labor Adviser, approving code 1991

Repudiation of complaining witnesses by independent exhibitors as

contained in report of National Recovery Review Board 2009

Salary, provisions for ontrol of, should be omitted from code 1992

Seems to perpetuate evils of industry 1313

Small business not properly represented on code authority 2034-2035

Statement issued by General Johnson and Donald Richberg, Effect

of Form of Assent to Motion-Picture Code. 2001

Statement listing names of assents to code, delivered to President 1993

Substitutions 1985

Suggestions made in National Recovery Review Board report in

respect to section "Grievance Boards" in code considered trivial

by Mr. Rosenblatt 2017

Trade policy provisions 1990

Unfair practices 1980-1984

Violations of price restrictions in code punishable by boycott 2032

Zoning boards, and clearance 1986

Motor-bus industry, code provision on limitation of new machinery 2939

Motor Vehicle Retailing Trade Code Authority:

Basis of contribution 2365

State Advisory Committees 2365

Motor Vehicle Retailing Trade Code:

Amendment authorizing members of motor-vehicle retailing trade to

enter into an agreement for payment of penalties for code violations. 2978

Code amendment, liquidated damages,provisions for (report, Research

and Planning Division, N. I. R. A., Post Code AnalysisUnit). 2978-2979

GENERAL, INDEX

3109

Page

Monopolistic, Darrow Board considered case 2878

Motor-vehicle storage, labor provisions of codes as to, only technically in

force 95
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Motor-vehicle storage and parking, code provision on limitation of new

machinery_. 2942

Mouldring Floor Manufacturing Co., Thos., N. I. R. A. extension urged.. 2819

Multiple basing-point system of price fixing in iron and steel industry, not

due to N. R. A 128, 130, 131, 132, 134

Mutterperl, Sol. (See Handbag Institute of America, Inc.)

Myers, Abram F.:

Big business dominates Motion Picture Code 2034

Big business favored in Motion Picture Code 2028

Boycott provision "Grievance and Zoning Boards" in Motion Picture

Code can put an exhibitor out of business 2030

Boycott provision in Motion Picture Code in interest of prior-run

producer-owned theaters terrifies independent producers 2030

Claims that Mr. Rosenblatt's summary of provisions of the motion

picture gives distorted impression 2028, 2029

Contends that signers of Motion Picture Code represent big producers. 2026

Does not favor discontinuance of N. R. A 1294

Effect of antitrust laws minimized under N. R. A 1294

Federal Trade Commission control over unfair trade practices 1294

Letter to Senator Harrison, attachment A 2033, 2034

Letter to Stephen T. Early 2034-2037

Motion Picture Code, communications and exhibits referring to

code 2025-2037

Motion Picture Code tendency to make abuses and unfair practices

exempt from antitrust laws 203?

Provision regarding "exhibitors" in Motion Picture Code unfair to

independent exhibitors 2030

Provision regarding "Clearing and Zoning Boards" in Motion Picture

Code monopolistic 2031

Resolution passed by Code Authority, Motion Picture Industry, that

failure to pay assessment would result in withdrawal of "blue

eagle" . 2028

Rumors circulated that exhibitors motion pictures must sign code or

could not exhibit films labeled with "blue eagle" 2027

Rumors that theaters would have to pay assessments whether signed

code or not, resulted in many motion-picture producers signing who

did not believe code fair to small producers 2027

Small producers, motion picture, not properly represented on code

authority _. 2034-2035

Testimony, re motion-picture code, answered 1972-1974

N

National-American Wholesale Lumber Association, defends break-down in

lumber prices; opposes minimum lumber prices 2795-2797

National Association Cotton Manufacturers, N. I. R. A. extension urged.. 2813

National Association for the Advancement of Colored People, brief pre-

sented by John P. Davis 2147-2160

National Association of Furniture Manufacturers, Inc., A. P. Haake,

managing director, protest to N. R. A. re lumber code prices and price

fixing on items used by furniture manufacturers 2218
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National Association of Hosiery Manufacturers, drafted Hosiery Cdde 1544

National Association of House Dress Manufacturers, statistics and bene-

fits of codes in cotton garment industry 1418

National Association of Manufacturers:

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:46 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Not sufficiently representative 2241

Poll on continuance and modification of N. I. R. A 769

National Association of Master Plumbers, plumbing industry not bene-

fitted by N. R. A ........ 2316

National Association of Real Estate Boards:

Complaint that construction costs are too high 2859

Condemnation of 2793-2794

Report 2137-2139

National Association Retail Druggists, telegram, Hugh Johnson concern-

ing unauthorized use of name in press release 2520

National Association of Retail Grocers, by H. C. Petersen, urging con-

tinuance of N. R. A. and rigid enforcement of code of fair competition.- 1409

National Automobile Chamber of Commerce. (See Automobile Manu-

facturers Association.)

National Bureau of Economic Research Bulletins 48, 53 (cited in ch. 33,

Brookings Institution report) 2657

National Committee for the Elimination of Price Fixing and Production

Control:

Platform of 767-768

Poll of industry on price fixing and production 767-769

Represented by Robert W. Irwin 735-774

National Construction Planning and Adjustment Board, Washington,

D. C, construction industry wants N. I. R. A. continued and collective-

bargaining provisions strengthened 2798

National Electrical Manufacturers' Association, claimed association con-

trols X-ray industry 2897-2898

National Emergency Council, Richberg, as Director of, declined to have

unemployment statistics given out as coming from 69

National Food Brokers' Association, by Paul Fishback, urging legislation

to establish fair competition 1164

National Grange:

N. R. A., as raising prices and hindering recovery -- 1798-1801

National Industrial Recovery Act (see also Administration, Big Business,

Effects, etc.):

Administration, code, control over 142

Administration, organization, and procedure (the Code Making

Process, ch. 5; the N. R. A. and Code Administration, ch. 9; Sum-

mary and Conclusion, ch. 10, pt. II, Brookings Institution re-

port) 2602,2603,2604

Administration, purpose and difficulties in 5-9

Agency of Federal Government 2476, 2479

Aims discussed 178-179

Amalgamated Garment Workers of America, reemployment. 329

Amendments, Laurence A. Janney's proposed act to supersede sec-

tions 1 to 7 of N. I. R. A 1062-1069

Antitrust laws:

Amended, Louis Titus, attorney, Petroleum Code Authority 2210

Intelligent Attorney General in charge of antitrust division could

have done far better job 2237

Modified by codes.. 2787

GENERAL INDEX

National Industrial Recovery Actâ€”Continued. . PÂ»w

Antitrust law violated under cloak of N. R. A. code (Rubber Hose,

Rubber Code Authority) 663

Approved:

Has developed understanding and knowledge concerning protec-
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tion of interests of management, labor, consumer, and public. 8

Not a failure as shown by a small number of complaints 10

Assessments:

Heavy, business and employment not increased 2879-2S8G

Unjust, labor provisions unenforceable, monopoly produced 2884

Used influence to get paid 146, 147

Attorney General and Federal Trade Commission, responsibility of

administration 2238

Authorities should not have discretion to suspend law 451

Automobile Manufacturers Association favors present code; submits

brief opposing drastic changes contained in S. 2445 as setting up

dictatorship over business 2715,2720

Basing point, Lumber Code 163

Basing point system in iron and steel industry:

Conclusions as to the more general problems of 2910'

General theory of costs, prices, and limitations of competition.. 2909

Means to facilitate price agreements 2913

Recommendations 2914

Before and afterâ€”before monopolistic practices and combinations in

restraint of trade were in full force, but since N. R. A. have been

definitely remedied 12

Big business:

Benefited, small business hurt 2215-2217

Codes designed by, to fit its need, small business overlooked 1830

Favorable to continuance of 736

Board, officers listed by S. Clay Williams 255

Board, statement of the chairman, S. Clay Williams 165

Books compiled by, (1) Price and Prices Provisions in Codes, (2)

Hours, Wages, and Employment Under Codes 10

Bothering and threatening firm 631-632

Brick Code promotes price-fixing 2867-2868

Brookings Institution, conclusions drawn regarding price-fixing and

administration of N. R. A 2506

Builders Supplies Trade Code oppressive to small business, minimum

mark-up provision, monopoly 2891-2892

Bulletin no. 4: "Deal Only With Others Under the Blue Eagle"

amounts to boycott 457

Bureaucracy 2241

Business will revive if permitted to lapse 463

Cast-iron rule over whole country caused greatest difficulty 2490

Changes proposed by Walton Hamilton 2053-2057

Child Labor, wages, hours of labor, etc., should be regulated by law

not by N. R. A - 2216, 2217

Chiseling encouraged because small business had no separate code 1832

Cloth Glove Code, labor provisions discriminatory, oppressive to

small business- 2899-2900

Clothing Code, code authorities thereof, and examples used, Curlee's

attack on, answer to 2930

Code abandonment 2458
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Code administration arbitrary, withdrawal of Blue Eagle 2898

Code Authorities, incorporation authorized 1528

Code operation, New England Council, study of 1767

Code supervision may be necessary to supplement by measures and
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controls which go beyond the scope of (Consumers' Advisory

Board) 646

Codes distorting Consumers' Advisory Board) 645

Codes suitable for each industry, only hope 1830

Codes, too many, eliminate by consolidation 2484

Codes violate act _ _ 2784

Codes written by and for big business, antitrust laws in abeyance.- 2896-2897

Collective bargaining suggested in new act (National Construction

Planning and Adjustment Board, Washington, D. C.)- 2798

Combinations with Government sanction and supervision specifically

permitted 2498

Commerce assisted in legislative understanding of necessity and

validity of extension of power to regulate 8

Commission decision on differentials most constructive 2490

Committee of Ten Thousand, brief in support 1827-1833

Complaints against (1) nonenforcement, (2) individual hardships,

(3) monopolistic practices and oppressions of small business, (4)

injury to consumer, (5) complaints of management and labor

against each other 9

Complaints, many, 90 percent of trade and industry under N. R. A.

so not surprising 11

Complaints of different kinds 2370

Compliance division handles complaints from outside industry 143

Confidence in, important to recovery 228, 231, 232

Conflicting groups caused difficulty, not Gen. Johnson 2241

Congress deprived of the right to pass on measures which through

Executive order become law 273

Congressional committees, supervision by 2777-2778

Consolidation - 153

"Control of bidding methods" of Building Code, failure 2894, 2895

Construction Code racket 2850,2851

Cost determination system not abolished because Divisional Code

Authority was not representative 2680

Cost figures, difficulties computing, valid, reasonable 2225

Cotton Garment Industry, Code Authority for order removing certain

officers of the, and providing for temporary administration 1856, 1857

Court issues, no effort by, to keep out of 2479

Critic an outsider 3451

Criticisms:

Green, William 627

Most, because of legal impossibility to act or because acts said to

be illegal 6

Mostly due to legal impossibility to act or because acts said to

be illegal 6

Dead as a "dodo".-. 2484

Defects 1480

Defects being overcome 2469

Degeneracy, leads to form of 1330

Differentials, natural barriers recognized by, in fixing 204, 205

GENERAL INDEX 3113

National Industrial Recovery Actâ€”Con. Page

Discrimination, code compliance not required of all, Plumbers Code. 1721

Employment and wages, one-sided statistics, to show increase 2928

Employment:

Effect of codes on 2927
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Increased in steel industry 2683, 2684

Increased... 2468

Millions benefited 2506

Reemployment accomplished (under) .. 322

Enforcement:

Codes, strong national trade organization necessary 2498

Effective protective code provisions needed, small business not

protected 1825-1827

Impossible situation must be removed 2480

Machinery should be strengthened as follows: (1) Preventing

violations by equity procedure; (2) making violations of codes

or rules punishable by fine only; (3) provide for compromise of

liabilities incurred; (4) authorized finds of fact or employees

complaints as basis for expeditious judicial proceeding 31

Quick and positive, with minimum of court procedure, necessary. 1835

Entire industry must be covered 157

European systems, embodies evils 1331, 1332

Exemption, McCransky Co., for consignment sales 563

Exemptions granted; over 1,171 in order to prevent individual in-

juries 12

Extension opposed:

In general 1685, 1877-1881, 1892, 1931, 2498, 2682, 2899

Alcar Manufacturing Co 1861, 1862

Argus Manufacturing Co 2861

B. & O. Battery Manufacturing Co.. 2848

Beacon Devices, Inc 2860

Braselton Bros., Inc 2891

Cameo Amusement Co 2877-2878

Campbell Chemical Co 2867

Cleveland Buff A Manufacturing Co 2866-2870

Code authority, Industrial Oil Burning Equipment Manufactur-

ing Industry 1861

Craftsman Printing Co., Inc 2859

Darrow, Clarence 302,310

Dress Shop, Inc 2735-2737

Dunten & Norris 2854-2855

Fair Tariff League, H. E. Miles, chairman 2782-2793

Flat Rock Canning Co 2861

Friedman-Harry Marks Clothing Co., Inc 2892-2893

Hauck Manufacturing Co 2843

Houston Oxygen Co., Inc 2852-2853

Illinois Manufacturers Association 196-197

Johnson, Leon 1874, 1875, 1877-1881

Kalis, Aaron H 2855

Kobacker's 2849

Laco Oil Burner Co 2870

Leonard Bros., Fort Worth, Tex 2737

McAden, J. H., Inc... 2843

Model Laundry Co . 2893-2894
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Morvay & Sons, Inc 2742

National Retail Hardware Association 2858-2859

New England Jobbers & Manufacturers Millinery Association 2745
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New England Meat Products Association 2736

New York Board of Trade, Inc 2853-2854

Newell, D. H 2746-2750

Peerless Hosiery Mills, Inc 2849-2850

Pharis Tire & Rubber Co 1865

Powell, Herbert J 2889-2894

Research Products Corporation, New York 2750

Silverdale Limestone Co 2842-2861

Specialty Paper Bag Co., Inc 2869

Stewart Dry Cleaning Co., Inc 2894

Stowers. 2905

Tarr & McComb Oil Co., Ltd. 2881

Ticknor Battery Manufacturing Co 2844

Townsend Sash, Door & Lumber Co 2856

Verenes Ice Co 2845-2846

West Side Cut Stone Co 2855

Wise, Mrs. Barton 1577-1578

Wolfe Engineering Corporation 2883-2884

Extension urged, in general _ 19,

1431-1435, 1735, 1807, 1829, 1886-1891, 2418, 2467, 2469, 2470, 2472

Extension urged:

Adjustable Engineer's Cap Corporation 2807

American Federation of Labor, Washington, D. C 2793-2794

Apparel Industries Committee for renewal of N. R. A 2829-2831

Atlas Box Co . 2826

Beaufort Gazette 2851

Bingenheimer, Frank C 2824

Birmingham Flashing Co., Inc 2813-2814

Blanke-Baer Extract & Preserving Co 2808-2809

Bowers Envelope & Lithograph Co 2841

Bramstedt, J. H. & Sons 2817

Brunssen George Co., Inc 2839

Butter, Harry & Co 2833

California Container Corporation 2815

Cameron Ice & Fuel Co 2813

Carter Dry Goods Co 2824-2825

Central Fibre Products Co . . 2838

Champion Coated Paper Co., The 2818-2819

Champion Fibre Co., The 2835-2836

Chicago Tubing & Braiding Co 2834-2835

Construction Code Authority 1924

Cooking and Heating Appliance Manufacturing Industry,

The 2803-2804

Copper Association, United States 2776

Curtis Manufacturing Co 2878 -2879

Cutler & Cutler, Inc '2825 -2826

Dawson Cotton Oil Co â€ž, 2823

Delapenha, R. U. & Co _T 2799

Diener, Geo. W. Manufacturing Co . 2812

GENERAL INDEX â–
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Durable goods industries, Washington 2732

Duraflex Corporation ... 2824

Elgin Sweeper Co 2838-2839
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Eureka Furs, Inc 2826

Fisher & Sang, Inc - 2824

Fuersten berg & Co - 2826-2827

Grand Trunk Terminal Warehouse Co - 2825

Great Lakes Supply Co 2812

Green, William 609

Herz Cup Co., Inc 2807

Hinde & Dauch Paper Co 2837

Hillman, Sidney 311-316,345

Hirsch-Weis Manufacturing Co 2806

Illinois Engineering Co - 2833

Kansas City Chamber of Commerce 2875-2876

Kelly, E. F. (Pharmaceutical Code) - 1834, 1835

Kendall, Henry P 1383

Kiernan-Hughes Co 2819.

King County Association Ice Manufacturers of Seattle, Wash.. 2735

Klein, Frankfeldt & Arnoff, Inc 2840

Leacock & Co., Inc 2824

Leonhard, Theodor, Wax Co ... -- 2822

Le Roy Shirt Co 2813

Levine & Tanz, Inc 2823

Lewis & Aylesbury 2841

McKee & Co 2827

Macaroni code authority - - 2806-2807

Market Paper Box Co 2826

Massachusetts Wholesale Liquor Dealers Association, Inc 2782

Merchandise Warehousing Trade Code Authorityâ€”Chicago

and Washington, D. C 2738-2741

Metals and Alloys, Inc 2821

Methodist Book Concern, The. 2840-2841

Miller, Elir.er W. (printer) - 2818

Mintz copal 2810-2812

Monroe County Association of Builders' Supply Dealers 2828

Moore, S. E. N - - 2804-2805

Morris Levinscn & Sons 2805

Mouldring, Thos., Floor Manufacturing Co 2819

National Association Cotton Manufacturers , 2813

National Construction Planning and Adjustment Board,

Washington, D. C - 2798

National Wholesale Wine and Liquor Association, Inc: 2782

Newu.an Crosby Steel Corporation . 2821

Ohio Salt Co., The .^.;.Hi_â€ž*T-.+w*i 2816

Oregon Mayonnaise Manufacturers Association 2827

"* Painting, Paperhanging, and Decorating Division of the Con-

struction Industry, Inc u-u^-a., 2834

Petroleum Code Authority 2205

Pitt, C. M., & Sons Co., The 2816-2817

Plasterers' International Association, Inc 2794-2795

1197s::â€”85 8
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Plumb, Fayette R., Inc 2831-2833

Printing Ink Manufactures Industry 2823-2824

Retail grocery associations in New York City 1903-1907
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Retail Ice Dealers' Association, Inc 2821

Revere Copper & Brass, Inc 2836

Rhodes, Ernest L., Co., Inc. (millinery code) 2876-2877

Roofing and Sheet Metal Contracting Division of the Construc-

tion Industry Code Authority 2814-2815

Rowley Electric 2819

Saddlery Code Authority - -- 2822

Salt industry - - - 2780-2781

Salt Producers Association 2828-2829

Scientific apparatus industry, Philadelphia.- - - 2753-2754

Singmaster & Breyer 2883

Skirt Manufacturers Association, Incâ€” 2837

St. Louis Steel Casting Co 2818

Sterling Brewers, Inc 2821

Strathan, A. L., & Sons, Inc 2821

Strathmore Paper Co 2820

Strom & Smith - - 2805-2806

Strong, Carlisle & Hammond Co 2825

Texas codified industries and trades 2836

Textile Fabrics Association - 2839-2840

Thomson, Alexander, Inc 2841

Tobacco warehousemen 1363

Todd, R. H., Lumber Co 2842

Triangle Ink & Color Co., Inc . 2833-2834

Undergarment and Negligee Industry Code Authority 2831

United Retail Grocers & Delicatessen Dealers Association, Inc.- 2835

Virginia Wholesale Confectioners Association, Inc 2815

Weber Dry Goods Co . - - 2820

West Chester Hosiery Mills, Inc â€” 2817

Wholesaling or Distributing Trade Code Authority 2840

WiUiams, Ernest Wells... 2777-2780

Williams, S. Clay.. 250,251,252

Failure to extend, result in complete chaos 2506

Fair competition impossible under 2736

Favorable, analysis and tabulation of favorable and unfavorable

communications (5,411 pieces) 2907

Federal Alcohol Control Administration:

Basis authority 2166

Deputy administrators, same relation to codes 2166

Exists by President's Executive order 2173

Expenses provided by Executive order 2166

Federal Trade Commission and N. R. A.â€”Javits proposes combining

functions of, as judicial body re unfair competition (Federal

Industrial Court) 2240

Fishery codes, list of, promulgated and administered by 2231

Food codes, list of, promulgated by - - 2229

Fully understood before confusing controversy 2478

Furniture industry 2763-2764

Government of laws or government of men? 451

GENERAL INDEX
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Government should have power to prevent public exploitation 623

Graphic Arts Code, administration defended 1220-1231

Hardships and injuries to some 9
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Harriman, Henry I 2037-2045

Harrison bill:

Compared with United States Chamber of Commerce 2041-2045

Suggested changes 2063-2064

Hotels and restaurants should not be included (Rochester Hotel

Association) ....... â€” . â–

2752

Hours of labor, limitation on, opposed editorial, American Wool & Cot-

ton Reporter 1862, 1863

Ice Code:

Limits production, restricts competition, prevents erection new

plants, affects injuriously manufacture of refrigerating ma-

chinery 2846-2847

Prevents expansion unless public need 1386-1387

Imports, pottery 1709

Improvementâ€”What can be done 2475

Industrial and trade statistics should include detailed provision for

the collection, analysis, interpretation, and publication of (Con-

sumers' Advisory Board, etc.) 648

Industrial Appeals Board, origin, constitution, and activities 1383

Industrial control, retention favored. _. 2778

Industrial Recovery Association members opposed to 452, 453

Inefficient, tendency to eliminate, by the perfect operation of 203

Inefficient operating unit and wage of worker employed by it, cannot

save both 203

Interstate commerce, no real power over industries, not affecting 2498

Labor, code provisions discriminatory..- 2900-2902

Labor costs as main stumbling block, difficulty of industry to finance

increased 2480

Dress Code, labor provisions discriminatory, hurts small business. 2872â€”2873

Labor recommendations 627

Labor, wages, hours, attitude toward 2703-2704

Lumber Code, basic economic considerations as applied to hardwood

lumber price fixing: A, Fair share of national income for durable

consumers goods; B, trend toward Government control and social-

ism; C, result adverse to conservation; D, suggested workable cost

protection plan 2225, 2226

Lumber code, collapse unless compliance compulsory. 2456

Lumber Code complaint by E. O. Talbot & Co 2768-2775

Lumber code, opinion collapsed 2455

Lumber Code price-fixing arrangement unenforceable 2225

Lumber Code price fixing in light of general N. R. A. policy and

experience:

A. Labor compliance stronger than price fixing rather than de-

pendent upon it.

B. Lumber industry not properly notified of renewal of price

fixing.

C. Emergency declared for indefinite period.

D. Nature of an emergency , 2224

Machinery held too vague to accomplish efficient operation, by

United States District Court 460

31 IS INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION
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Machinery too vague to accomplish efficient operation, GreiJ ease 493

"Mayor LaGuardia deplores criticism of N. R. A." Clipping from

New York Times, April 2, 1935 1061-1062

Merchandise Warehousing Trade Code benefits 10-percent big business
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outfits, small business assessed, threats, etc 2232

Minority rights not always safeguarded 154

Modification of, proposed.. ._ 77

Modification urged:

Electro-Medical Industry attempt to secure uniform prices on

Government, State, and municipal business; X-ray Codes

oppress small business, unfair to purchasers 2897-2898

Modification, not discontinuance urged 1294, 2895-2896

Monopolistic practices, assumption that discretion to suspend pro-

visions in act outlawing certain, would be vested in authority known

as - _ 649

Monopoly fostered 2899

Monopoly to big companies, price fixing rampant 2859

Motor Vehicle Code prices too high for used cars; price fixing 2855-2856

Motor Vehicle Retailing Code monopolistic (Used Car Statistical

Bureau, Inc.) ... 2868-2869

New businesses prevented from coming into existence 1 1305

National Grange demands enforcement of section 3, N. R. A 1800

Necessary.. 2459

Never necessary 2237

Office memorandum no. 228, in re waiting period in codes, famous.. 650-651

Officials on code authority 142

Oil Code. 1484

Oil Code (sec. III).- - 1485

Oppressive 2885

Oppressive to small business. Darrow Board considered case 2878

Paint, Varnish, and Lacquer Code injurious to small business

and consumer 2881-2882

Paper and Pulp Code features not approved by N. R. A 2228

Paper and Pulp Code price fixing cause Government Printing Office

pay 50 percent to over 100 percent more for paper in 1 year 2228

Paper and Pulp Code price fixing no increase, labor 2227

Paper and Pulp Code, some price fixing features not approved by 2228

Pioneer industries throttled 1303

Personnel of N. R. A. in employ of business before employment in

N. R. A., and after resigning from N. R. A 238, 239

Poll on continuance and modification by Southern States Industrial

Council and by National Association of Manufacturers 769

Poll to be taken of attitude of members of I. R. Association 453, 454

Popular support rather than statutory compulsion, whole law written

to depend on 2499

Present statuteâ€”requirements for new statute 2480, 2482, 2483

President's mandate, executed according to, any business depending

for its existence on paying less than a living wage had no right to

exist in this country 2504

Price control:

Basing point system 656

Code policy 655

Codes and consent decrees 655

GENERAL. INDEX
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Price and production control should be vested in public hands. .1 633

Price discrimination unfair, necessity for provisions prohibiting

extending (National Food Brokers Association) 1172
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Price fixing:

Attempted to correct evil of, office memorandum 228 1799

Attitude of article . . . 2702-2703

Consumers' Advisory Board, papers re 599, 600

Criticisms of Consumers' Advisory Board 601

Monopoly caused 2906

On raw materials and semifinished materials disastrous, produc-

tion control should be eliminated 2856-2857

Paper and Pulp Code reduced production new post-war low,

restrained individual producers 2227

Power to industry, does not deny 657

Price maintenance, has supplied the missing links to a program of 657

Price, minimum, established in tobacco, formerly sold at less than

cost 1804

Procedure, improper under N. R. A. should be provided against in

future legislation, list enumerated (Builders Supplies Corporation,

Wilmington, Del.)-- 2743

Profits, production, etc.; should pay attention to 652

Profits, reports not required 652

Provisions to receive broad interpretations 649

Public interest in codes not safeguarded 657

Public not protected against exploitation 621

Public, of incalculable value to 8

Purposes, price fixing and the purposes of the act, chapter 23, Brook-

ings Institution Report 2622

Racket, dictatorship, code assessments collected by intimidation. 2873-2874

Racket, Handbag Code 2720, 2721

Racketeering, smoke screen for 1249, 1250, 1251

Recovery, as recovery measure, leaves much to be desired 1800

Recovery delayed by higher costs, open price filing provisions,

valuable only as emergency 2863-2864

Recovery, harmful to 2847

Regulates 90 percent of industry and trade, so not surprising there

are many complaints 11

Remedies for noncompliance 456

Reorganization since, labor complaints decreased 11

Report of Brookings Institution 2601-2669

Research and Planning Division, erroneous report on dividends 487, 488

Restraint of trade, policies tend to 156

Retail Lumber and Building Material Code Authority, Washington,

D. C, conditions enumerated for new code 2751

Retail trade, compliance with 1688

Retailers, codes effected for three large, denied small businesses 1832

Revisions suggested, Paul H. Nystrom.. 1692-1702

Roofing Code racket 2886

Rubber Code, price fixing under N. R. A. detrimental to small busi-

ness 2860

Same ends and values should be read into N. R. A. as are read into

antitrust laws and Federal Trade Commission Act 2058
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Section III 148&

Section 7 (a) 2486-

Companies refusing to allow elections in plants 628, 629

Should be made law 627
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Sections 8, 9, and 10 should be retained, with some improvements in

language 31

Self-government, section 2 (c), new bill, because deprives industry of,

under'present law . ... 2200, 2201

Senate bill, S. 2445, some features opposed by Louis Titus, attorney,

the Petroleum Code Authority 2199

Simplification needed 1208

Small business:

Advantage to 2471

Can be protected if code provisions enforcible 2799

Code designed to protect from the chiseler 1829

Code satisfactory to, only when drafted by and for small business 1832

Collective representation granted 1488

Destructive effect on 2904

Discriminated against 1329

Given chance to live 2465, 2466, 2467, 2468, 2472

Had no voice in formulating code, report of Committee of Ten

Thousand 1830

Handicapped by 203-204

Hardship on 2707-2708

Harmful to:

Creates monopoly (Griffith Laboratories) 2849"

Monopoly under Flour Milling Code, increase unemploy-

ment (Barnard & Leas Manufacturing Co.) 2847

Hurt 1208

Injustice to, and unfair consideration 1830

Man arrested and made example of 2906

Needs protection against predatory influences 1832

Offers no guaranty to 1330

Oppressive to 1262, 2887, 2890-2891, 2899

Automotive Service Bureau 2878

Glass Container Code permits allocation 2899

Potential savior if properly administered 1832-1833

Protected 12, 13, 14

Ruined by price and commission fixing, perpetuating monopoly. 2217

Unfair, harmful, or destructive to, in general 1208, 1262,

1329, 2707, 2708, 2849, 2878, 2887, 2890, 2891, 2899, 2902-2906

Unfair to 2903

Unfairly affects 2905, 2906

William H. Ingersoll favors continuing as protection to 2242

Stabilization, competitive conditions, whether any duty on Govern-

ment 2919

Started with 4 or 5 people bootlegged, needed 2,000 2501

Steel and Copper Engraving and Dye Stan.ping Code oppressive to

small business 2887-2888

Stop-loss cost, control provisions never enforced 1828

Tactics, code authorities, arbitrary selection 2925

GENERAL INDEX
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Tariff section: Page

Cannot fail to embarass the administration in its present efforts

to negotiate reciprocal tariff pacts and to find foreign markets
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for our agricultural products (Consumers' Advisory Board) 648

Carries threat to trade with other nations (Consumers' Advisory

Board) 648

Conflicts with policy of conserving natural resources, (Consumers'

Advisory Board) l -648

Robs the Government of one of the most effective weapons to

attack monopoly (Consumers' Advisory Board) 648

Section of the act which provides for possible increases in

custom duties has not been employed to raise trade barriers,

and should be dropped from the act (Consumers' Advisory

Board) 648

Tariff section of oil, should be dropped (Consumers' Advisory

Board) 648

Terms should be clarified by definitions 31

Textile industry abandonment would throw half million people into

chaos, and bankruptcy 1383

Thriftlessness encouraged 1330

Tobacco dealers grateful for N. R. A 1801

Tobacco retailers do not oppose it 1802

Trade caused to slow up 49

Treasury spent $15,000,000 to $16,000,000; industry pays adminis-

tration of code authorities and regional boards 2192

Umpire between conflicting groups in industry 2241

Unemployment, maximum reabsorption, aim 2479

Unfair and iniquitous set-up 1309

Unfavorable, analysis and tabulation of favorable and unfavorable

communications (5,411 pieces) 2907

Uniform in application, should be 451

United States Chamber of Commerce; recommendations for new

N. R. A 2038-2039

United States, running of economic structure of 2501

Wages and hours, minimum and maximum beneficial (R. U. Dela-

penna A Co.) 1 2799

Wage, minimum, provisions cannot be sapped away by hard cases 2504

Weakness, was covering too much territory 157

Whole question, character of Government 209

Wholesale code not effective 1830

Wholesaler-retailer, only one code for 1830

National Labor Relations Act:

Opposed 2821

Opposed 2816

Opposed 2828-2829

National Labor Relat:ons Board:

Analysis of Board's attack upon the Deputy Administrator for Mo-

tion Picture Code, as contained in Board's report 2019

Board's findings concerning the Deputy Administrator for Motion

Picture Code, and the Administrator's comments 2020

Board's report criticized omission of "block booking" in Motion

Picture Code 2018
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â–

- â€¢ â€¢ Comment upon report of Board by Sol. Rosenblatt, as it relates to

motion-picture industry _^: . 2004

Commentary on report by Donald Richberg, motion pictures 2003

Conclusions of analysis of report on Motion Picture Code 2018
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Conclusions on recommendations by Board against Deputy Adminis-

trator of Motion Picture Code 2024

Contemptuous rejection of answering statement submitted to Board

by Motion Picture Code Industry 2005

Contrast between drafting code and report, motion-picture industry. 2004

Criticizes provision in Motion Picture Code, minimum admission price. 2014

Criticism in report of provision in Motion Picture Code for Clearance

and Zoning Boards commented on by Mr. Rosenblatt 2015

Criticism of section in Motion Picture Code, Appeals from Clearance

and Zoning Boards and recommendations made considered un-

sound by Mr. Rosenblatt 2016

Letter from Mr. Rosenblatt to Board calling attention to fact Board

had not utilized files of N. R. A. pertaining to motion-picture in-

dustry 2022

Motion-picture industry criticized Board for not making report on

labor provision 2012

Objection raised by motion-picture industry to definition of affiliated

exhibitor as suggested by report of Board 2009

Provision, double features, in Motion Picture Code unjustly criticized- 2014

Report claims provision in Motion Picture Code, designation of play

dates, unfair to small independent exhibitor, answered by Mr.

Rosenblatt 2013

Report criticized for disapproval of the section Short Subjects in Pro-

portion to Features contained in Motion Picture Code 2013

Report of board on Motion Picture Codes gives impression independ-

ent operator believes code oppressive, which is contrary to facts 2009

Report on code authority, motion-picture industry, criticized 2010

Repudiation of complaining witnesses by independent exhibitors, re-

garding Motion Picture Code 2009

Shares, views of F. Biddle 1535

Suggestions made in report of Board on section grievance boards con-

sidered trivial 2017

National Resources Board:

Report of Planning Committee for Mineral Policy 2064-2119

Urges production control in mineral industries in report of Planning

Committee for Mineral Policy 2072-2090

National Retail Druggusts, association of 1833

National Retail Drug Code Authority:

Brief presented 1817-1818

Complaints statement presented, exhibit C 1822-1823

Kelly, E. F., witness 1833

Price by communities statement presented, exhibit D 1823

Price statements presented, exhibit B 1820-1822

Selling price statement before and after adoption of code, presented. 1824

Survey (questionnaire) presented 1818

National Retail Hardware Association, N. I. R. A. extension opposed. 2858-2859

National Skirt Manufacturers Association, Inc., N. I. R. A. extension

ft. urged 2837

National Survey, The, N. I. R. A extension opposed, harmful to business

recovery 2847

GENERAL INDEX
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Page

National Wholesale Wine, and Liquor Dealers' Association, Inc., letter

to Senator Walsh urging amendment of Harrison bill extending

N. I. R. A 2782
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Natural resources, waste of, in lumber industry, together with sectional

interests and low-paid labor made a most difficult problem 84

Natural resources industries:

All too vitally affected with a public interest to be turned over to

what is called "self-government in industry" (Consumers' Advi-

sory Board) 646

Alone present the problem of conservation (Consumers' Advi-

sory Board 646

Code authority must be in point of representation predominantly

public (Consumers' Advissry Board) 647

Code control is not the only alternative for (Consumers' Advisory

Board) 646

Codes not directed toward conservation of resources but toward the

conservation of profits (Consumers' Advisory Board) 646

Competition causes waste 642

Congress should have control 28

Differ from other code-controlled industries (Consumers' Advisory

Board) . . 646

Must be regulated by public agencies for common welfare (Consumers'

Advisory Board) 648

Should be regulated by public agencies 642

Unthinkable, that, should again be subjected to the Antitrust laws.

(Consumers' Advisory Board) 646

Nebbia v. New York, public utility effected with public interest 2503

Negroes:

. Compliance with codes as affecting the Negroes 2144-2146

Discrimination against under the codes 2140-2147

Nelson, D. M.:

Code administration â€ž 991-1004

Collusion, extent among code authorities 993

Price fixing, extent among code authorities 993

Uniform bids under open price system 997-998

Nelson, G. W. (See International Trading Corporation.)

Nelson, H. U., Secretary. (See National Association of Real Estate

Boards.)

New Act, should contain amendments 2708, 2709, 2710, 2711

New business:

Prevented under N.R. A 1306

Venture re power of Government to prevent a man from going into

business 260

New code needed by motion-picture industry 1317

New England Council:

Codes:

Large and medium sized concerns say eliminate unfair practices

and reduce unemployment, small concerns say the reverse. 1768-1769

Simplification desirable 1768

Cotton Textile Code North-South differentials hard to chisel 1771

Eighty percent New England manufacturers favor some form of code_ 1768

Eighty-four percent cotton-textile manufacturers favor maximum â€¢

hours 1771

3124 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION
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Manufacturers say code provisions or price stabilization not effective. 1769

Manufacturers say codes have no effect in preventing selling below

cost 1768

Manufacturers think minimum rates of pay helpful 1769
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N. R. A. codes, report of operation of 1767

Ninety-four percent cotton manufacturers want code 1771

Production control, no effect 1769

Says no light is thrown on question of advantage of long hours and

low wages 1769

Sixty-one percent cotton-textile manufacturers favor minimum wages. 1771

Sixty-one percent New England mills disfavor codes in lumber and

timber industries 1772

Wages, differentials have no effect 1769

New England Jobbers and Manufacturers Millinery Association criticises

the costs imposed by Millinery Code Authority 1405-1406

New England Jobbers and Manufacturers Millinery Association (see also

Milliner}' Code) object ever increasing cost of business due to codeâ€”

request abolition of code salaries, etc.â€”code authority too highâ€”code

injurious small businessâ€”child labor, etc., should be corrected by

law 2214,2215,2745

New England manufacturers, large, medium sized, and small think maxi-

mum hours hurtful. 1769

New England Meat Products Co., N. R. A. should be scrapped 2736

New Jersey Retail Ice Dealers' Association, Inc., N. I. R. A. extension

urged 2821

Newman Crosby Steel Corporation, N. I. R. A. extension urged 2821

Newspapers: New York Journal and Brooklyn Eagle (Aug. 23, 1934)

article on bombing home of N. R. A. administrator, cloak and suit

industry activity 2596

New State Ice Co. case, business not clothed with public interest 1492

Newton, E. C. (See The Flat Rock Canning Co.)

Newton Glove Manufacturing Co., N. I. R. A. extension opposed, labor

provisions Cloth Glove Code discriminatory, N. I. R. A. oppressive to

small business . 2899-2900

New York Board of Trade, Inc., N. I. R. A. extension opposed 2853-2854

New York Journal of Commerce, figures erroneous, N. R. A. report on

dividends 488

New York Live Poultry Commission Merchants Association: Letter to

Administrator N. I. R. A. and Hon. H. A. Wallace, Secretary of Agri-

culture requesting exemption from Live Poultry Code 2800-2803

New York Sun editorial, N. R. A.'s erroneous report re dividends 487

New York Times advertisement of small clothing establishments 377, 379

New York Times (Aug. 12, 1934), article on coat and suit industry under

code . 2593

New York Tribune, code assessments upheld, industry has authority to

tax members (excerpt Jan. 3, 1935, New York Tribune) 2886-2887

New York wholesale food companies, represented by H. J. O'Connell 18

Nichols, S. D.:

Statements entered in record 1461

Testimony opposed to N. R. A 1461

Nicholson, J. W.:

Application for exemption from operation of order no. 6767 783

Coercion and intimidation in acceptance of orders 785
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Nicholson, J. W.â€”Continued. Page

Elimination of child labor 776

Elimination of requirements by codes 776, 783

Examples of collusive bidding ._ 776, 778, 779, 780
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Fixing of reasonable wages 776

Letter from A. J. Holm, (purchasing agent, city of Los Angeles) con-

cerning prices for fire hose 791

Opposition to President's order by code authority 783

Variation of prices on bids 775

Nielsen, J. P., president. (See Argus Manufacturing Co.)

Nominations to Men's Clothing Code Authority 587

Noncompliance with code:

Greif plants 526,527

Shelbyville, Ky. clothing plant 539, 540

Nondurable goods industries, employment statistics in 217-218

Nondurable goods and durable goods industries, classification discussed. 219-220

Norris, G. H. (See Northern Jobbing Co., Inc.)

Norris, R. O., two companies dominate can manufacture 1728

Norris R. O. Jr., Virginia canneries, not enough wage differential 1727-1731

Northern Coal Co., E. C. Crowley, President, Detroit, Mich., N. R. A.

ruining small business by price and commission fixing perpetuating

monopoly 2217

Northern Jobbing Co., Inc., N. I. R. A. codes oppressive to small business 2890-

2891

Nye, Senator Gerald P.:

Memo to Senator Pat Harrison concerning Piatt B. Walker, Lumber-

men's Service Association, Minneapolis (Apr. 18, 1935) 2515, 2516

Proposal to set up special courts 2477

Telegram to, from Southwest Petroleum Association, complaining of

the administration of the Oil Code 195-196

Nystrom, Paul H.:

Anti-trust laws 1689-1690

Fair trade practices 1691

Interstate commerce 1690,1691

Monopoly 1689

N. R. A. retail-trade cooperation 1688

N. R. A., suggested revision 1692-1702

Price fixing 1688

Production control 1688

0

Oath to be administered to all succeeding witnesses 375

Obear, Hugh H.:

Documents submitted by him 1530

Testimony opposed to Ice Code 1525-1534

O'Connell, Harold J., testimony adverse to N. R. Aâ€” 2318

O'Connor, Representative, testimony Ways and Means Committee re

whisky trust 2173

Office memorandum 228:

Empty gesture, re price fixing under N. R. A 1799

Ohio Salt Co., the, N. I. R. A. extension urged, National Labor Relations

Act opposed 2816
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Oil (see also Petroleum): pÂ»*Â»

Code requires different treatment, oil being natural resource, vital in

times of war, etc 2204

Industry, unable to govern self, Louis Titus, Petroleum Code Au-

thority 2204
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No price fixing under Petroleum Code -- 2207

Price cutting by big business wipes out small business 2209

Production must be controlled 2210

Governmental regulation of prices, production, etc., by Government

necessary 2204â€”2205

Should be declared public utility 2502

Oil Code:

Its continuation urged 1586

Legal enforcement impossible 1485

Telegram from Southwest Petroleum Association to Senator Gerald

P. Nye, complaining of the administration of 195-396

Marketing committee 1484

N. I. R. A 1484

Oil Code of Ohio, started in 1925 1484

Oil committees packed 1485

Oil companies:

Division of spoils under code 1485

Near financial collapse 1484

Oil industry:

Government to fix prices in oil industry 1493

Return per man poorest in history 1490

Oil refiners, big refiners aided by code -- 1484

Oil-burner industry, questionnaire answered by Laco Oil Burner Co.;

questionnaire relates to emergency price fixing; emergency committee

above industry believes facts established by questionnaire proves de-

structive price cutting (questionnaire of executive committee above

industry) 2871-2872

Olesen, Mrs.:

Attitude of State of Minnesota toward N. R. A 1188

Graphic Arts Code, methods of cost accounting 1189-1190

Minnesota Compliance Division 1183-1205

System of handling complaints in Minnesota 1184, 1185

O'Neill, Chas., representative Bituminous Coal Code 2517-2519

Open letter bv small business man to Congress, New York Times, March

22, 1935 377, 397

Open price posting, Federal Alcohol Control Administration-- 2164

Open price provisions and system (see also Price, open):

As aid to establishment of collusive price agreements 923, 932, 933, 934

As applied to certain specific industries 653-655

As approved in codes fail to act as substitutes for competitive markets. 653

As providing opportunity for coercion and collusion .. 923, 932, 933, 934

Before and after sale 997

Carry possibilities both of us< and of abuse (Consumers' Advisory

Board containing recommendations for the revision of the N. R. A.)_ 645

Changes in prices r 919-920

Characteristics of 650

Charges against system cited by members of staff, Consumers' Ad-

visory Board 923
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Open price provisions and systemâ€”Continued. Page

Consumers' Advisory Board has no objection to price reporting that

will furnish information on competitive prices but will leave them

competitive 652
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Drift of N. R. A. opinion is in the direction of 172

Effect of provisions in codes upon prices 898-900

Effect on employment 248

Effect on plumbing industry 774

Effect upon discrimination 935

Effect upon price publicity 935-937

Effect under Steel Code - 2756

Facilitating use of pressure to raise prices. 851

Fertilizer industry 1760-1751

95 percent of trade approves 1746-1747

Prevented price discrimination.. 1743

Filing of present and future prices lead to wholly unwarranted re-

straints of trade 1932

Had well-defined meaning previous to establishment of the N. It. A__ 650

Have different meaning under codes 650

Industries that use 773-774

List of codes providing for open prices with a waiting period (com-

piled by Consumers' Advisory Board) 684

List of codeB providing for open prices without a waiting period 684

May result in uniform prices 249

Not price fixing, previously buyers dictated prices 1744-1746

N. R. A. completely failed to recognize limits of Maple Flooring

Association case in preparing codes containing open-price provisions. 1932

Objected to by big business 2439

Plan in steel and cement industries 246

Plan serves "legitimate ends" in some industries 247

Plans, 422 permitted by N. R. A.; 297 provided for "waiting period"

between filing of prices and effective date (Brookings Institution

report, chapter 23) 2618

Possibility of abuse 1022

Posting described by S. Clay Williams 250

Price filing economically desirable. 2687-2688

Price filing system prevented, N. L. Kuehn Co., getting hose for city

of Milwaukee contract because Fire Hose Code Authority objected

to low bid _ 663

Price reporting, electrical manufacturing industry, iron and steel

industry (Brookings Institution report, chapter 5) 2602

Price stabilization, favored by S. Clay Williams 281

Proves too open in plumbing fixture industry 888

Purpose that of price fixing 770-771, 773-774

Recommendations of policy by Consumers' Advisory Board 937

Regardless of cost 249

Result in price fixing 680

Sources of information for study on subject by Consumers' Advisory

Board 924

Summarized recommendations by members of staff, Consumers'

Advisory Board 923

S. Clay Williams contends open price preserves competition 282
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Open price provisions and systemâ€”Continued. rage.

S. Clay Williams favored power to say at what prices goods should

not be sold, but disapproved power to limit profits or assess excess-

profits tax ... 281

S. Clay Williams, witness 227
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Tabulation of industries replying to questionnaire, open price study. 894-898

The courts and 650-

Under code for rubber manufacturing industry 700

Uniform bids 997-998

Waiting Period and Open Prices (Brookings Institution report,

chapter 23) 2618

Were accepted by business men as valuable and accurate- 650

Were regarded as well within the bounds of public policy previous to

establishment of the N. R. A 650

59 percent of codes regulate open-price reporting (Brookings Institu-

tion report, chapter 22) . 2606

438 codes have open-price filing 1799

Open price provisions and system, as price fixing 1799

Open prices:

Under N. I. R. A. these become uniform prices and these uniform

prices fixed prices 2864-2860

Operating agreement:

Clothing Code Authority, required to be signed by members 444

Clothing Manufacturers Association of United States of Americaâ€” 589-591

Oregon Mayonnaise Manufacturers Association:

N. I. R. A. extension urged 2827

Organization of N. R. A.:

Part II, Brookings Institution report 2602, 2603, 2604

Output limitation:

Effect upon living standard _ 968

Overall industry:

Union labels sustained; misruling bureaucracy 480

Overcapacity:

Ice Code prevents expansion unless public need 1386-1387

Overlapping codes:

Resulting in multiple assessments has been a complicated problem.. 90

Overproduction:

Fantastic to talk overproduction (memorandum from Consumers'

Advisory Board containing recommendations for the revision of the

N. R. A.)... 644

Unstable price results 2448

Regulations created great difficulties 1385

Ice Code prevents expansion unless public need 1386-1387

Does not exist; lack of purchasing is caused by insufficient buying

power resulting from low wages, long hours, and high prices 1441,

1444, 1445

Results in downward tendency of employment, which N. R. A. con-

trol "cushions" 120

Owen, Hon. Robert L., former United States Senator, State of Oklahoma:

Proposed amendment to S. 2445 giving trade codes and citizens right .

of protection against unfair trade practices (Federal Trade Com-

mission), price fixing 2211

Oxygen Manufacturing Code:

Claimed dominated by trust (Houston Oxygen Co., Inc.) 2852-2853
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p

Paint Industry Code. (See Code, Paint.)

Paint, varnish, and lacquer. (See Paint, Varnish, and Lacquer Code.) Page

Paint, Varnish, and Lacquer Code, injurious to small business and con-
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sumer (Samuel Doerfler) 2881-2882

Painting, Paperhanging, and Decorating Division of the Construction

Industry, Inc., National Code Authority for N. I. R. A., extension

urged 2834

Paper Code. (See Code, Chemical Division.)

Paper and Pulp Code:

Features not approved by N. R. A 2228

Government Printing Office pays 50 percent to over 100 percent more

for paper, result price fixing in one year 2228

Price-fixing, no increase labor 2227

Price-fixing reduced production, new post-war low . 2227

Code provision on limitation of new machinery 2941

Paper industry figures not including cost of living 2162

Paper and Pulp Industry Code, movement of prices under 2227

Paper stationery manufacturing, code provision on limitation of new

machinery 2944

Patent ownership, as effecting control over prices 656

Patents, pools, monopolies; unfair to ascribe difficulties arising from control

of business by patent monopolies and pools to N. R. A 126

Pay, minimum rates; New England manufacturers think helpful 1769

Pay-roll data, supplied to Curlee 550, 551

Pay-roll report, Clothing Code Authority 484-487

Pay rolls:

Increased under Code in Textile Industry 2690

Statistics re building materials, etc 2265

Tables of, etc 2161

Payson, Irwin, defense of N. R. A.'s administration of Graphic Arts

Code 1220-1231

Pearcy, C. E., representative Bituminous Coal Code C 2517-2519

Peaslee, Amos J., chairman Industrial Appeals Boaid, N. R. A., at time of

creation _ 1384

Peerless Basket Co., Cuthbert, Ga., letter, February 21, 1935, to Walter F.

George 1950

Peerless Hosiery Mills, Inc., N. I. R. A. extension opposed 2849, 2852

Peking Noodle Co. (See Macaroni Code Authority.)

Penalties:

Apply only to interstate commerce and transactions affecting inter-

state commerce 102

Insufficient to offset advantages to the willful price cutter, Sol Rosen-

blatt quoted in chapter 23, Brookings Institution report 2620

Removal of "blue eagle" for nonpayment of cost assessments 90

Under code authority, opposed by Automobile Manufacturers Associ-

ation 2717

Pennsylvania:

Clothing workers wages supplemented by relief funds 406, 407, 411

Unfounded claims. Federal Alcohol Control Administration discrimi-

nation 2171

Pennsylvania Bar Association president voluntarily defended Mr. Perkins,

York, Pa. (see also Mr. Perkins) 2504, 2505
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Page

People's Lobby, the, by Benjamin C. Marsh, urging direct legislation in

place of codes and stating program of public ownership of natural re-

sources, monopolies, and basic industries 1401

Perahia, H. J., president (National Skirt Manufacturers Association,
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Inc.)--- -- - 2837

Perkins, Francis, New York sweatshops subsidized by relief funds 406

Perkins, Fred:

Battery code, prosecution under, for violation of minimum wage pro-

visions 2291-2316

Letters and brief submitted by witness Perkins on "Relations of Fred

Perkins and his Men." 2308-2316

Small battery company, owner paying less than minimum code wages. 2504,

2505

Small storage-battery manufacturer, intrastate business 2505

Permits:

American Commercial Alcohol Corporation produces little beverage

alcohol 2174

Brandy. 2176

Brewers 2165

Commercial Solvents Co. produces little beverage alcohol 2174

Discrimination issuance Federal Alcoholic Control Administration

permits 2170

Federal Alcoholic Control Administration 5l64

Controlled production via permits 2170

Discrimination unfounded 2171

Protects State liquor laws 2167

List of Federal Alcoholic Control Administration distillery permits by

States for alcohol, whisky, brandy, gin, etc 2177

List of permits (by States) denied by Federal Alcoholic Control

Administration for alcohol, whisky, rum, brandy, gin, etc 2189

Whisky 2176

Pessin, M. J., behalf 21 retail grocery associations of New York City urged

continuance of N. R. A. upheld minimum mark-up and loss leader pro-

visions of Grocery Code, interstate commerce of grocers 1903-1907

Petermann, A. E., secretary (United States Copper Association) 2776

Petersen, H. C, for National Association of Retail Grocers of Chicago,

urging continuance of N. R. A. and rigid enforcement of Code of Fair

Competition 1409

Peterson, Rivers:

Boycott retail codes 1716

Chairman of Committee of Twelve for Distribution and Consumers'

Service Trades 1834

Code inaction 1716

Coercion, retail codes 1717-1718

Competitive bidding transactions only between code signers 1719

Editor Hardware Retailer 1962

Hardware codeâ€”wage, hours, and trade practice provisions not uni-

form 1713

Hardware codes unworkable 1712

Hours, minimum retail stores 1718-1719

Intrastate 1714

Labor legislation induces extension N. R. A 1715

N. R. A. discrimination. Code compliance not required of all 1721
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Peterson, Riversâ€”Continued. Page

N. R. A. hijacking small businessâ€”A flop 1831

Plumbers wages too high 1721

Price filing results in price-fixing 1722
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Quantity buyingâ€”wholesale and retail differential 1719

Quantity price discriminations not corrected 1722-1723

Retail codesâ€”violations not made issue by N. R. A 1715

Retail codes not voluntary 1715

Selling below cost 1713, 1714

Small businessâ€”Codes impracticable to small business 1962

Statement relative to offenders who are not molested by any agency,

partly untrue and unfair - 2692-2693

Petroleum. (See Petroleum Code.)

Petroleum Administrative Board:

Member asked to leave 1485

Receives Blazee Committee report 1490

Petroleum Code, promotes price fixing, injures small business, Richland

County Oil Co.. --- 2882-2883

Petroleum Code Authority (see also Titus, Louis):

Louis Titus, attorney, salary, $22,500 - 2206

Members equally divided between major companies and inde-

pendents - - 2207

Opposed some features. S. 2445 2199

Testimony of Louis Titus, representing (see also Louis Titus) 2199

Wirt Franklin, first chairman, independent; now members 2207

Petroleum equipment (see also Petroleum Equipment Code):

Provision in code for liquidated damages and cost of investigation 2971

Petroleum Equipment Code:

Liquidated damages, provisions for, report Research and Planning

Division, N. R. A., Post Code Analysis Unit 2971

Petroleum industry:

Code provision on limitation of new machinery 2938

Production, regulation of, allocation of production among States. 2956-2957

Pharis Tire & Rubber Co.:

Advertisement, figure small 1480

Butler, J. M., president 1479

Pharis Tire & Rubber Co., Newark, Ohio, Rubber-tire Code, against

price fixing-under Rubber Tire Code, price-fixing detrimental to small

business, N. I. R. A. ineffective, letter Pharis Tire & Rubber Co 2860

Pharis tires, small producer, code oppresses 1482

Pharmaceutical. (See American Pharmaceutical Association.)

Phillips, C. R. (See Beacon Devices, Ino.)

Picketing, New York police ordered to prohibit, on authority of union

officials 479

Pickett, W. V., president. (See Textile Fabrics Association.)

Pipe, cast iron soil, emergency base prices fixed by N. R. A. and later

abandoned 135

Pitt & Sons Co., The C. M., N. I. R. A. extension urged, letter above

firm 2816-2817

"Pittsburgh-Plus" decision, cause of multiple basing-point system of fix-

ing prices in the iron and steel industry; not the N. R. A 128, 133, 134, 145

Plankenhorn, Karl, letter re N. R. A. "bothering and threatening" firm. 631, 632

1197S2â€”33 9
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Planning Committee for Mineral Policy, National Resources Board, report PaÂ«Â»

of the 2064-2119

Report of control of production of minerals urged 2072-2090

Plant-hour limitations, chapter 24, Brookings Institution report 2623

Plumb, Fayette R., Inc., N. I. R. A. extension urged, says antitrust laws
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favor big business.- 2831-2833

Plumb, Fayette R., president. (See Fayette R. Plumb, Inc.)

Plumbers' supplies, figures omitted cost of living figures 2162

Plumbing Code:

Committees administering code affecting plurality not in same phase

of work 1811

Licensed plumbers in small repair work not represented on code com-

mittees 1811

Plumbing Industry:

Hoped to be helped by N. R. A - 2317

Not helped by N. R. A 231T

Trade association paid first cost of code administration 2317

Plywood Manufacturer's Code:

Discriminatory v. certain furniture manufacturers 2221, 2222

Price fixing makes certain furniture manufacturers install plywood

plant or quit business 2222

Policy in trade practice regulation, chapter 30, Brookings Institution report. 2641

Porch swings, rockers, etc., Estes-Wolcott Co., Inc 1960

Poultry industry. (See Hatchery Code.)

Powell, Herbert J., N. I. R. A. extension opposed. N. I. R. A. oppressive

to small business 2889-2890

Power:

In hands of low-cost producers may constitute a degree of monopoly

position, chapter 23, Brookings Institution report 2612

Over price, "without precedent in American life", without the forces

of competition being operative, and without legal criteria by which

they must be guided, chapter 23, Brookings Institution report 2607

Reallocated by N. R. A., as between individual initiative and indus-

trial groups, chapter 30, Brooking3 Institution report 2640

Overproduction and production capacity, chapter 24, Brookings In-

stitution report 2623

Over prices, transfer of, chapter 23, Brookings Institution report 2606

Purchasing. The N. R. A. purchasing power theory, chapter 32,

Brookings Institution report 2643

Under N. R. A. 251

Preformed plastic products (see also Preformed Plastic Products Code):

Codeâ€”Cost of investigation, provisions for (Research and Planning

Division, N. I. R. A., Post Code Analysis Unit) 2975

Provision in code for cost of investigation 2975

Premiums, Federal Alcohol Control Administration controls purchase of

business by offers of premiums 2167

President:

Codes written by industries gone over very thoroughly by President.. 2199

Executive order 2166

Federal Alcohol Control Administration exists by virtue President's

Executive order, under authority National Recovery Act 2173

Should have power to impose conditions upon his approval of codes,

or to require amendments or modifications, but proponents of codes

should have right to withdraw consent when power used 28
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Presidentâ€”Continued. PÂ«m

Should have power to impose limited code, including minimum wages,

maximum hours, and prohibitions of notoriously unfair business

practices, prevention of waste of natural resources, and to require
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furnishing of information necessary for public interest 28

Titus, attorney, Petroleum Code Authority, opposed to "limited"

codes written by President 2199

President's Executive order, creating Federal Alcohol Control Adminis-

tration 2165,2166

President's Executive Order No. 6767 (see also President's orders):

Attitude of mechanical rubber manufacturing industry toward 674

Effects of, upon maintenance of standards of fair competition. A re-

port of National Industrial Recovery Board to the President.. 1859, 1860

Letter April 11, Donald R. Richberg to Hon. William H. King

transmitting report concerning the effects of Executive Order No.

6767 1859

President's message:

Written after Dr. Mills' article Bulletin 53 and is wholly consistent

with his recommendations 17

President's orders (see also Executive order and President's Executive

Order No. 6767):

Application of Executive Order No. 6767 to mechanical rubber manu-

facturing industry 777-794

Executive order, January 20, 1934 (No. 6569), permitting appeals to

Federal Trade Commission 705, 733-734

Executive Order No. 6767 applied to code for rubber manufacturing

industry 699-700, 703, 721-724, 726-728, 731

Executive Order No. 6710 : 2461

Javitsâ€”Do away with President's Executive Orders in N. R. A 2241

Motion Picture Code, Executive Order No. 6949, nonwaiver of

constitutional rights in connection with codes of fair competition.. 2001

President's power to cancel 2717

To impose codes opposed by Automobile Manufacturers Association.. 2718

President's Reemployment Agreement, consumers benefited 598

President may enter into an agreement with individual 2486

Signed by 90 percent of industry 2484

President's Special Committee:

Complaintâ€”cooperage interests versus Federal Alcohol Control Ad-

ministration 2168

Dr. Doran member 2172

Draft first Federal Alcohol Control Administration Code 2165

Prepared Federal Alcohol Control Administration Codes 2171

President's warning against price increases 603

Price activities of Code Authority for Rubber Manufacturing Industry 698-

703, 712-72P

Price competition:

Any device which can be employed to check destructive underselling,

can also be used to eliminate legitimate (Consumers' Advisory

Board)... 645

Promoted by quality standards and grade labels 604

Price control:

Ay res, Ruth 875

Bard, Enid. - 875

Basing point system in iron and steel industry 658
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Price controlâ€”Continued. Pase

Centralization of patent ownership S76

Codes have incorporated and consolidated previous controls 656

Construction industry _ 889-891

Difficulties in having a proper 97
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Effect on building volume 889

Jackson, J. O 1707

Limitation of production 883-886

Mackerel fishing industry 883-886

Manufacturer of fertilizer sets prices, not buyers 1743

N. It. A. attitude toward 136

N. R. A. codes and basing point system 656

N. R. A. codes and consent decrees 655

N. R. A. has supplied the missing link to a program of price mainte-

nance 657

Not all monopolistic. Codes preventing price cutting tend to pre-

vent most effective weapon of monopoly 14

On the construction industry, J. M. Hadley, statement at price hearing

Jan. 9, 1935 889

Practically eliminated in lumber industry 84

Prior to N. R. A 876

Provisions of numerous codes have had an effect of increasing 650

Provisions, "not self-policing" to extent that wage and hour provi-

sions are. Chapter 23, Brookings Institution report 2620

Purpose, Federal Alcohol Control Administration Code 2169

Satisfied buyers, made prices uniform 1742

Stop-loss provisions necessary to the small man in distribution 1834

Theory of I 2704

Through centralization of patent ownership 656

Trade practices under codes have been concerned only to a minor ex-

tent with. 91

Weapon of monopoly 2499

Price control and maintenance, private price control and code policy 655

Price cutting:

Approval of code to prevent 2418, 2419

Big business with several lines can take losses on one line long enough

to freeze out weaker competitor 2455

By chain stores 150

Can Government prevent destructive. (Consumers' Advisory

Board) 645

'Caused by policy of large units 156

Destructive, as determined by N. R. A. "may not be destructive in

any social sense", chapter 23, Brookings Institution report.. 2617

Destructive, is the preeminent weapon of monopoly 92

Destructive price cutting (over 100 codes) "Willfully destructive

price cutting is an unfair method of competition and is forbidden"

(N. R. A. office memorandum 228), chapter 23, Brookings Insti-

tution report 2615, 2616

Destructive price cutting, the common reason for emergency price

fixing, chapter 23, Brookings Institution report 2617

Elimination of "le ss leaders" 2442

Food and grocery industry 1166

In coal industry 882

In tobacco business, inhuman instrument of monopoly 1803
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Price cuttingâ€”Continued. Page

Lose leaders, destructive price cutting obstruct and interfere with

free flow of interstate commerce 2460

Most effective weapon of monopoly 14

No general conviction on part of public that price cutting is un-
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desirable, Sol Rosenblatt quoted in chapter 23, Brookings Institu-

tion report 2620

Not unfair competition 744-745

Oil and gasoline industry 2209

Purely destructive, cannot be prevented 00

Resulting in demoralization of markets after overproduction, some-

what checked and benefits preserved through N. R. A. control 120

Ruined tobacco business in 1933 1807

Schoenbrun, Adolph 1686

Tobacco comes from many causes 1809

Tobacco industry in 1933 brought about by "big four" 1807

Price cutting started by big dealers 1808

To create monopoly .... 243

Varies from industry to industry 157

Price demoralization memo, Consumers Goods Industries Commission. 1671-1682

Price determination by President, code authority, or other agency, inclu-

sion in codes 687

Price differentials:

Allowed large distributors sometimes out of proportion to economies

effected through quantity purchases 1834

Any form of price fixing opens probability of destroying the competi-

tive position of individuals marketing a less well-accepted product,

chapter 23, Brookings Institution report 2611

Between different customers, inclusion in codes 686

Chapter 23, Brookings Institution report 2622

Codes permitting establishment by code authority 687

Discussed 193-194

Price emergency:

Fixed by administrative order, about 150 emergencies declared,

chapter 23, Brookings Institution report 2616, 2617

Fixed in retail rubber-tire and battery industry, chapter 23, Brookings

Institution report 2617

Test: that destructive price cutting existed, chapter 23, Brookings

Institution report 2617

Price-filing:

Done to meet competition 1741

N. R. A. standard code contains inhibition against selling below a

posted price 269

Not price fixing, says secretary Fertilizer Code Authority 1736

Opposed thereto as used in codes (Caterpillar Tractor Co.) 2863-2864

Restricts competition 269

Results in price fixing 1722

Williams, S. Clay, agreed that posted prices under codes prevented

public from buying for less 270

Price fixing 2463, 2464, 2481, 2482

Absence of cost data 373

Actual, provisions in production trades may ham-string the small man

and encourage monopoly 1834

Advocated for waste paper industry 1452
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Aids monopolistic industries to drive out competitors selling un- Paw

advertised products 1121

All that was wanted 2462

Allowed in Petroleum Code - - 2458
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Antitrust laws subverted 1101-1106

Arrangement unenforceable -- - 2225

Asphalt, Shingle, and Roofing Industry - 909, 915

As to raw and semifinished materials disastrous 2856-2857

Attempt to establish emergency price fixing 2871-2872

Attitude of lumber industry 891

Booksellers Code has increased sales of small book stores by pre-

venting cutting "loss leaders" by department stores, etc 2250

Bootlegging 921

Breakdown in Plumbing Fixtures Code. 886

Brought about by restriction of competition 2454

Buff and polishing wheel industry 914

Business furniture, storage equipment, and filing supply industryâ€” 901

Buttressing of unfair restraints upon competition 922

Cap and closure industry 908

Card clothing industry 906

Cases of pressure in 21 codes 857-868

Cast-iron soil pipe industry 904

Chandler, W. L., statement at price hearing â€” 879

Change in attitude:

By enthusiasts 922

Of N. R. A. - 940-942

Claimed to obtain under Automatic Code 2855-2856

Coal industry -- 840

Collusion for, matter for Federal Trade Commission 661

Collusive, charged in application for complaint by Federal Trade

Commission against Rubber Manufacturers Association et al 695-735

Collusive, many business men fix prices unofficially audactcollusively

because they have N. R. A. to blame 675

Competitive and noncompetitive industries 872

Compressed air industry 912-918

Consistent practice of selling below cost is suspect 2473

Consumers gouged by 1798-1799

Consumers' Advisory Board attitude 854

Cooking and heating appliance manufacturing industry 913

Copper and brass mill products industry 907

Cotton cloth blouse manufacturing industry 913

Crown manufacturing industry 911

Crushed stone, sand, gravel, and slag industry (Code No. 109) 911

Declaration of an emergency, when in fact none existed, by Chicago

Retail Coal Code Board in order to fix retail prices charged.. 2279-2287

Detrimental to small business under Rubber Tire Code 2860

Direct, of greater protection to small business in distribution, chapter

23, Brookings Institution report 2622

Disastrous to little business 1267

Discrimination 921

Editorial, St. Louis Star.. 1254-1255

Effects.... -- 872

Effect of practice in mackerel fishing industryâ€” 841

GENERAL INDEX

Price fixingâ€”Continued. PÂ»w>

Effect on volume of sales, chapter 23. Brookings Institution report. 2622

Effect upon public and lumber industry 891

Effort made to prevent high prices 837

Electrical industry 907
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Elimination from codes 831

Emergency, chapter 23, Brookings Institution report 2616

Emergency price experience 872â€”875

End grain strip wood block industry 913

"Evidence * * * almost universally unfavorable" 921

Evils of 1247-1248,1270

Examples of pressure on concerns 687-691

Examples of pressure to maintain prices 901-919

Extent among code authorities 993

Extent in lumber industry 891

Farm-machinery industry responsible for high prices 1800

Federal Trade Commission report . 309

Federal Trade Commission report on basing point system 357-362

Fire extinguisher appliance manufacturing industry 902

Folding paper box industry 908, 918

Funeral-supply industry 902

In gasoline and oil industry, effect of 2209

Gasoline-pump manufacturing industry 909

Government to fix price in oil industry 1493

Hair and jute felt industry 916

Hearings on, by N. R. A 237

Henderson, Leon, statement of 1456

Higher than competitive level, reduces production and employment,

chapter 23, Brookings Institution report 2622

Ice industry 1563

Impedes recovery 1267

Inclusion in codes 854, 1006

In codes 227, 232-238, 240, 241, 243, 248, 252

Industrial codes in majority 1799

Informative labeling and quality standards 855

Inimical to interests of small business 982

In the interest of small business and has operated in its favor 20

In the iron and steel industry 842

Iron and Steel Codes discriminate against independent fabricators and

processors 1154-1156, 1174

Kuehn Co, N. L., unable to fill fire hose contract with city of Milwaukee

because of Fire Hose Code Authority's objection to his low bid 663

Ladder Manufacturing Industry 903

Letters indicating belief that price-fixing represents established order. 850

Logic of experience 874

Lumber and Timber Code 2134

Lumber, coal, and oil 135

Lumber Code price fixing in light of general N. R. A. policy and ex-

perience: (a) Labor compliance stronger than price fixing rather

than dependent upon it; (b) lumber industry not properly notified

of renewal of price fixing 2224

Lumber industry, Southworth, Constant (mandatory over price pro-

visions constitute) 891

Machine waste manufacturing industry 909
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Manufacturers advised of desirability of getting prices in line although Page

agreement illegal 927

Marketing-devices industry i 904, 916

Metal-window industry 913,917
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Methods employed in plumbing-fixture industry 841

Minimum mark-up in Grocery Code opposed 1869, 1870-

Minimum prices, bad provision i 2473

Motor-bus industry 912'

Motor fire apparatus manufacturing industry 908

Multiple basing-point system of, outgrowth of "Pittsburgh-Plus"

decision, not of N. R. A 128

N. R. A. attempted to correct evil of price-fixing, office memoran-

dum 228. 1799

N. R. A. causes price-fixing, and monopolies, and unfair to small busi-

ness - -- 2906

N. R. A., criticisms of Consumers' Advisory Board 601

N. R. A. does not deny power of, to industry 657

N. R. A. ruining small business by price and commission fixing,

perpetuating monopoly 2217

No evidence that it has worked 601

None under Petroleum Code 2207

Not recommended except to prevent destructive price cutting 116

Not to be approved except in emergency 263.

Nystrom, Paul H - - - 1688

On hardwood lumber under the lumber code 767

On imported mahogany logs under N. R. A 758, 767

Opens probability of destroying the competitive position of individuals

marketing a less well-accepted product, chapter 23, Brookings

Institution report 2611

Opposed as detrimental to small manufacturers who advertise little.. 1863

Opposed by:

J. M. Butler 1480

Industry as now administered 2698, 2699

Opposition 1900,1901

Opposition by Consumers' Advisory Board 921

Opposition expressed (Advance Envelope Co. per N. F. Totti) 1862

Opposition to:

Caterpillar Tractor Co., Washington, D. C 2728

Code price fixing in iron and steel industry 1150

Coosbay Lumber Co. of San Francisco 1406

Retail Solid Fuel Code Board in Chicago fixing prices 2287-2290

Owen, Hon. Robert L., former United States Senator, State of Okla-

homa, amendment S. 2445 giving trade codes and other citizens right

protection against unfair trade practices (Federal Trade Commis-

sion), price fixing 2211

Paper and Pulp Code:

Feature not approved by National Industrial Recovery Board-. 2228

Make Government Printing Office pay 50 to over 100 percent

more for paper in year's time. 2228

No increase labor 2227

Reduced production new post-war low.. 2227

Paper and pulp industry: Cardboard Manufacturers' Division, Code

No. 120 -- - 901

Code restraints upon individual producers 2227

GENERAL INDEX
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Price fixingâ€”Continued.

Petroleum Code promotes 2882-83

Pipe Nipple Manufacturing Industry 914

Plan of N. I. R. A. in letter by Republic Steel Corporation to Toncan
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Culvert Manufacturers' Association 742-743

Plumbago crucible industry 906

Plywood Manufacturers' Code, price fixing force certain furniture

manufacturers to install plywood plant or quit business 2221, 2222

Porcelain breakfast furniture assembling industry 912

Power to fix minimum price is in effect the power to fix price, chapter

23, Brookings Institution Report â€” 2607

Prevented by bill 633

Precious jewelry producing industry 914

Prior to adoption of codes 842

Prior to N. R. A.. 922

Protest of furniture associations and code authority v. Lumber Code

price fixing 2218

Provisions in codes should not be continued 650

Public effectâ€”More evil has resulted to the public from price fixing

than there has been caused to business by destructive price

cutting 676, 677

Pump manufacturing industry 912

Purposes of the act, chapter 23, Brookings Institution report 2622

â€¢Quality standards and informative labeling 855

Rampant under codes 2859

Record - 872

.Recovery hindered (National Grange) 1798-1801

Result of price-fixing power in coal industry 879

Retail exchange industry (code no. 55) 916

Rolling steel door industry (code no. 171) 914

Rubber manufacturing industry (code no. 156) 910, 918

Rubber manufacturing industry, footwear division (see also N. I.

R. A.) 915

Shovel, dragline, and crane industry 916

Small manufacturers oppose under N. R. A

Social order of industry essential to 1548

Statement by Corwin D. Edwards, technical director of staff, Con-

sumers' Advisory Board 868

Statement re price fixing in Lumber and Furniture Code authorities.. 2218

Steel-casting industry 917

Steel Code allows price fixing and reverses the law of the Federal

antitrust decisions. Statement by Lowell Mason 1097

Steel tubular and firebox boiler industry 912

Structural clay-products industry 911

Tabulation of code containing price-fixing provisions by Consumers'

Advisory Board . 939-940

Tends to build costs to match 602

Toy and playthings industry 905

Under code 1480

Under codes:

Poll of industry on 767-769

The case against .. 1934-1935

Under N. R. A. 1233-1234

Price filing 1235-1236-1237
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Under Rubber Tire Code, detrimental to small business 2860

Unfair to purchasing public 1267

Unfair to small manufacturer in electric-lamp industry 1121

Unfavorable results cited by Consumers' Advisory Board 921
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Valve and fittings manufacturing industry 917

Violation of provisions in codes 240

Vitrified clay sewer pipe manufacturing industry 917

Warm air furnace manufacturing industry .. 908

Waste paper industry 1452

S. Clay Williams:

Opposed to except for purpose of guaranteeing normal profit 282

Public approval of -- 265

Should not be permitted at all.. 280

Thinks industry gradually realizing that through N. R. A. cannot

get such extreme desires as price fixing 265

Price increases:

Anticipation of, due to Black bill, N. R. A. and Agricultural Adjust-

ment Administration, caused increase in employment 67

Comparison with wage increase, chapter 32, Brookings Institution re-

port - 2645

Effected by N. R. A. continuing hindrance to expansion of physical

volume of activity, chapter 34, Brookings Institution report 2661

Desired by the Administration, effected by guaranteed cost protection,

chapter 23, Brookings Institution report 2609

Distribution of wage and price increases, chapter 33, Brookings

Institution report 2656

In iron and steel industry 130

Result of N. R. A 241

Under the codes 772-773

Under rubber manufacturers' code 697, 720

Price maintenance, as a device, has not been successful 193

Code provisions, the drift of N. R. A. opinion has been definitely away

from 171

Distinction between and prevention of unfair trade practices 170

In Distribution Codes, Brookings Institution report 2614

N. R. A. opposed to 169

Resale . â€” 227

Price monopoly, groups in position to establish monopoly prices, chapter 23,

Brookings Institution Report â€” 2607

Price posting:

Absolute publicity on all quoted prices, terms, rebates and discounts. 2473

Lumber code, industry raised prices over 40 percent 271

Some industries assured N. R. A. that practice would not be used

against public interest 271

Price protection:

As price fixing 1799

Labor conditions cannot be improved without 96

Price provisions:

Congress should state definitely application of 21

Great majority were never enforced because of early unfortunate

experiences 20

Price regulation, prior to adoption of codes 842

Price schedules, fertilizer industry -- 1756-1757

GENERAL INDEX 3141

Price stabilization: Fag*

Approved by S. Clay Williams 281

Favored in letters by Jensen Bridge & Supply Co.. 737, 743-744

New England Manufacturers say code provisions not effective 1769

Price uniformity:
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Greater stability of price in coded than in uncoded industries 2454

Hours and wages, if established stabilize prices 2454

Prices:

Absolute uniformity in all mills under the Steel Code 2759

Alleged determination of prices by administrator 2225

Attempt to increase both agricultural and industrial 596

Base price, should approximate the current market cost to the

efficient smaller operator 1834

Basing point . 163

Best determined by competition, with legal restrictions 193

Brookings Institution report:

Transfer of power over pricesâ€”chapter 23 â€” 2606

Minimum price determination 2607

Cost protection 2608

Minimum price determination compared with cost protection 2610

Loss leaders 2613

Contradictory national recovery theories 2614

Destructive price cutting 2615

Emergency price fixing 2616

Waiting period and open prices 2618

Administrative difficulties 2619

Price fixing and the purposes of the act 2622

Clothing Code, have decreased 20 percent in clothing industry 324

Clothing industry, increased under the codes 412

Code for Fur Dressing and Dyeing Industry sets too high price and

admits of so-called "chiseling" 1422

Competitive ice prices free. Price filing to eliminate rebates 2449

Complaint of predatory price slashing â€¢ 2473

Consumer does not benefit, gasoline prices below cost 2207

Consumer not entitled to lowest price he can get regardless of other

considerations 2453

Control by N. R. A. should be retained for "sick" industries 315

Control of, under the Lumber and Timber Code 2132-2133

Control necessary 2799

Control purpose 2198

Control urged in mineral industries in report of planning committee

of National Resources Board 2076-2077

Criticism of not fixing lower prices 145

Debt burdens, effect, chapter 34, Brookings Institution Report 2664

Defense of breakdown in lumber prices 2795-2797

Discussed under Steel Code 2756

Distribution codes. (See Code, distribution.)

Effect of competition on 644

Effect of limitation of output 853

Effect of, under Lumber and Timber Code on building 2127-2128

Farm, after N. R. A. approved, average farm price level advanced to

85 percent of prewar prices 1798

F. A. C. A. prevents decline 2167

Fertilizer 1751-1752
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Fertilizer advanced under code 1734

Fixing and discrimination, southern pig iron, under N. R. A. re

Evansville (Ind.) manufacturers 1777-1778

High prices, under codes, not a crime 651
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Higher Income versus Higher Prices, chapter 34, Brookings Institu-

tion report 2659

Home construction; too high under Construction Code 2850

Industrial prices stood at 122 in June 1933, still spread of 37 points

between industry and agriculture 1798

Iron and steel industry 659

Liquor too high 2164

Low more advantageous than high wages 1338

Low, to sell too cheaply under codes, a crime 651

Lumber prices permitted to contain excessive interest and overhead_. 2225

Lumber and Timber Code 2125-2128, 2132, 2133

Lumber and Timber Code have no relation to costs 2770-2771

Maintenance of file would require establishment of institution size of

Library of Congress 869

Maintenance of resale, by code, provisions opposed 1884

Maintenance of resale, under code, for rubber manufacturing in-

dustry 702, 703, 724-726, 728-729

Minimum established by N. R. A 1804

Minimum:

Exemptions from, to increase competition 140, 141

Mark-up of 6 percent in Grocery Code defended as protection

of small grocer against chain-store competition

Protection necessary in tobacco industry 1805

Prices for lumber industry opposed 2795-2797

Price protection gives larger power over prices than cost pro-

tection provisions, chapter 23, Brookings Institution report 2613

79 percent of codes regulate practices tending to effect mini-

mum price, chapter 22, Brookings Institution report 2606

Shall equal "the lowest reasonable cost of production", or shall

be "fair and reasonable", or shall equal the "cost of the lowest

cost representative firm", some 38 codes have these provisions,

chapter 23, Brookings Institution report 2607

Without cost basis, Bituminous Coal Code, chapter 23, Brook-

ings lnstitutijti report' 2607

Minimum price determination, chapter 23, Brookings Institution re-

port 2606

Monopoly has power to establish, reduce output, and impair standard

of living 644

Movement, under Paper and Pulp Industry Code 2227

National Grange opposed to artificial price boosting 1800

N. R. A. activities directed solely to elimination of destructive price-

cutting 135

N. I. R. A. produces higher prices 2866-2867

Not established by N. R. A 135

Oil prices require governmental regulation, Louis Titus, Petroleum

Code Authority â€” 2204

Open:

Compet itors have opportunity to know market conditions 2473

In food division 2473

GENERAL INDEX
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Openâ€”Continued. Page

For independent merchant 2474

Prevent unfair discrimination between buyers 2473

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:46 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Question 2473

Order to cease and desist on failure to explain 2473

Parity between industrial and agricultural commodities 1798

Plumbing Code cannot apply to two different phases of plumbing

business 1811

Plumbing fixtures industry 888

Posting open, Federal Alcohol Control Administration 2164

Practically uniform 2469

Power "without precedent in American life", without forces of com-

petition being operative, and without legal criteria by which they

must be guided (chapter 23, Brookings Institution report) 2607

Power in Distribution Codes, chapter 23, Brookings Institution

report 2614

Provisions and practices as to bidding within construction code. - 1925, 1926

Provisions in codes read into the record 2491-2497

Provisions, policy of N. R. A., as to 136, 137, 138, 139

Provisions of Steel Code, objected to - - 2759-2761

Publication of those prevalent in the industry, rather than control of,

is the aim and this is 90 percent for the benefit of the smaller enter-

prises 91

Quantity discount in food division, discount measured by actual

savings from quantity buying 2473

Question of, should be left to be worked out through the play of

compititive influences 176-177

Quotation of, on bids to Government Agencies. Report of the N. I.

R. B. to the President regarding effects of Executive Order No.

6767, upon the maintenance of standards of fair competition 1859, 1860

Raised from 46 cents to 84 cents in New York City, in rubber goods. 814

Readjustment delayed by N. R. A., chapter 33, Brookings Institution

report 2657

Readjustment, internal, of the price structure, chapter 33, Brookings

Institution report 2657

Rebates discontinued 2468'-

Reduced under Retail Drug Code, by stop-loss provisions 1836.

Reducing to unprofitable levels results in loss of purchasing power of

labor 6.

Restraint of trade . ., 2399

Retail movements, chapter 33, Brookings Institution report 2656'

Rising, complained about because do not desire to have few strong

concerns prevented from destroying competitors by price cutting.- 14

Same by all manufacturers 247L

Selling below manufacturers' wholesale list price, prohibition by

Retail Drug- Code 1819

Spread of 39 points to disadvantage of agriculture when Agricultural

Administrative Act enacted in May 1933. Farm prices 62 percent

of pre-war...i 1798

Spread between agricultural and industrial prices, major factor re-

tarding recovery 1798

Stabilizing effect under N. R. A. codes in mineral industries cited- 2075-2076

Steel, increased 2471
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Sustained by labor provisions 236

Tobacco sold below cost rate-cutting 1803

Tobacco industry, retail price control menace to monopoly 1807

Uniform, filed under code for rubber manufacturing industry 711-712
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Uniform, under Rubber Manufacturers' Code 897, 698, 720-726

Uniformity of, under intimidation, Beach Manufacturing Co.,

Charlotte, Mich - 743

Uniformity in steel and cement industries through open-price plan 246

Unreasonable increase on farm machinery 1800

Used-car, too high under Automobile Code (the Henley Kimball

Co.). 2855-2856

Wage raising followed by price raising, chapter 32, Brookings Insti-

tution report 2649

Wages raised without price advances, chapter 32, Brookings Institu-

tion report 2645

Wholesale Commodity Prices and Wage Rates, chapter 33, Brookings

Institution report 2655

Prices and purchasing power, chapter 34, Brookings Institution report:

The Pre-code boom 2658

Higher Income versus Higher Prices 2659

Income Expansion 2661

Particular versus General Interest 2662

Putting a Bottom under Wage Rates and Prices 2663

The Question of Debt Burdens. . 2664

Prices and Wage Rates putting a Bottom under; chapter 34, Brookings

Institution report 2663

Price wars:

Disastrous to small operators 1488

Eliminated by Federal Alcohol Control Administration 2164

Prime plant cost. (See Cost, prime plant.)

Printers. (See Graphic Arts Code.)

Printing industry:

Cost-of-living figures omitted from 2162

Propaganda by in re N. I. R. A. extension (the Craftsman Printing

Co., Inc.) 2859

Printing Ink Manufacturers Industry, administrative committee of the

N. R. A., N. I. R. A. extension urged 2823-2824

Private control, specific instances of, both outside the code, and supple-

mental by code 655-660

Problem of Accurate Cost Definition, chapter 23, Brookings Institution

report 2619

Problems, the problem of measurement, wage rates and prices under the

N. R. A. chapter 33, Brookings Institution report 2653

Procedure of hearing, discussed with chairman 62

Procedure of N. R. A., part II, Brookings Institution report.. 2602, 2603, 2604

Processing cost. (See Cost, Minimum Processing.)

Processing tax:

Effect on cotton textile industry and wages therein 1374, 1375

Gossett, B. B., statement in disapproval 1682

Production control:

Allocation:

Certificate of convenience and necessity 2448

Quotas, chapter 24, Brookings Institution report 2628

GENERAL INDEX
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Allocationâ€”Continued. PÂ»*Â»

Williams, S. Clay, witness 228

And control provisions:
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In respective codes 2951

Lumber and Timber Products Code 2122, 2952

Capacity control:

Chapter 24, Brookings Institution report:

Control of production capacity 2638

Restrictions of production capacity 2631

Restrictions in codes, by divisions: Textile, Pood, Basic Mate-

rials, Chemical, Equipment, Manufacturing, Construction,

Public Utilities, Finance, Graphic Arts, Amusements, Profes-

sions, Wholesale and Retail, chapter 24, Brookings Institution

report 2632, 2633

Restrictions subject to exceptions, replacements permitted (1) to

bring existing machinery into balance, (2) to maintain same

capacity, (3) to improve efficiency or quality, (4) to lower costs,

(5) to effect modernization, chapter 24, Brookings Institution

report - 2634

As means of "balancing production and consumption", chapter

24, Brookings Institution report 2635

Brought about by restriction of competition 2454

Chapter 24, Brookings Institution report 2635

Consumers Advisory Board, opposed to 1529

Contrived scarcity "to improve financial prospects in the in-

dustry", chapter 24, Brookings Institution report 2637

Control, contrary to public interest 1020

Clothing industry, improved since the code 406

Clothing industry more continuous in Hinterland than in New York

markets 423

Codes having provisions restricting installation of new capacity 944

Codes providing for allocation 686

Codes providing for control 943

Codes providing foi restriction of machine hours 686

Codes providing for restriction upon installation of new machinery.. 685

Control of:

Cotton textile industry, example inability to control production,

opinion of Julian K. Morrison 1949

Control of, in mineral resources urged by C. K. Leith 2061-2063

Control of, under the Lumber and Timber Code, discussed by David

T. Mason 2122, 2124, 2125, 2134, 2135

Control of unsound and practically unenforcable 1902

Control urged in Report of Planning Committee for Mineral Policy

National Resources Committee..- 2072-2090

Copper industry, favors voluntary, as regards 2776

Crude oil production must be controlledâ€”Louis Titus, attorney, Pe-

troleum Code Authority 2210

Curtailment of output limitations, Consumers' Advisory Board's

attitude.. 853

Data assembled by Clothing Code Authority at enormous expense.- 415

Decreased new post-war low, result price fixing, Paper and Pulp Code. 2227

Distillers Code 2167

Eight individuals refused privilege of engaging in ice business..- 1017, 1019
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Efforts of cotton industry, to regulate. â€¢ 121

Excess production, under codes, a crime 651

Economy of scarcity 2474

Effect on capital-goods industries, chapter 24, Brookings Institution
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report - 2636

Entire idea is unsound and absurd 303-306

Fallacious. There is no overproduction but rather a lack of pur-

chasing ability due to low wages, concentrated wealth and unneces-

sarily high prices -- 1441, 1444, 1445-

Federal Alcohol Control Administration controls 2164, 2167

Federal Alcohol Control Administration controlled production via

permits 2170-

"Graveyard" shift (night work) chapter 24, Brookings Institution

report 2636

Ice Code limits (letter, York Ice Machinery Corporation) 2846-2847"

Increase of, fundamental to recovery 752-757

Increased without increase of costs by maximum hours and minimum

wage 597

Industry opposes 2698-2699

Larger volume results in smaller unit costs 597

Limitation, advisable or not? 230

Limitation by Federal Alcohol Control Administration 2165

Limitation of, by codes 639

Limitation of, effect upon price fixing 883-886

Limitation on installation of new machinery: Table submitted at

request of Seuator Gore, showing disposition of applications for

installation of new equipment 1971-1972

Limitation on installation of new machines 253, 254, 255-

Limitation of, machines and plant hours regulated in 12 percent of

codes, Brookings Institution report 2606, 2623

Limitation, machine-hour most effective method of control 2690

Must be unrestricted to increase purchasing power 747

Necessary in order to raise prices and pay higher wage rates, chapter

24, Brookings Institution report 2637

Needed in "sick" industries 315-

New industries, permit required to start new producing unit 253-255

No effect.. 1769

Nystrom, Paul H - 168&

N. R. A. to stop downward spiral of 2415

N. R. A. should pay attention to. 652:

No indication monopoly gives high quality (memo, from Consumers'

Advisory Board, containing recommendations for the revision of

theN. R. A.) 644

Oil production requires governmental regulation. Louis Titus, Petro-

leum Code Authority 2204

Permissible under Government regulation 9691

Poll of industry on 767-769'

Prevention of excess capacity purpose (3) Federal Alcohol Control

Administration 2197

Problems of the small man in distribution differ radically from prob-

lems of the small man in production 1834

Reason for peaks in New York clothing markets 422

Reduction in output of cotton textiles - 59&

Relation to capacity 749-752

GENERAL INDEX
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Production controlâ€”Continued. Page

Should be eliminated (Edelblute Manufacturing Co.) 2858-2857

Spreading of the available business among units in the industry,

chapter 24. Brookings Institution report 2635
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Statistics showing-decrease in 223-224

Total output fixed with quotas for members 943

Transfer of power over, and capacity, chapter 24, Brookings Institu-

tion report 2623

Underproduction, under codes, not a crime 651

Whisky, 1934 2175

Production costs, include many factors besides wages and hours 418, 419

Production data, men's clothing industry 1934 and earlier dates 557

Production quotas:

Eight cases of production quotas, in food, basic materials and chemi-

cals divisions, based on (1) quota for the industry, (2) parts assigned

to individual units, chapter 24, Brookings Institution report.. 2628-2631

Regulated in 2 percent of codes, chapter 22, Brookings Institution

report 2606

Production reduced by fixing of prices higher than competitive level,

chapter 23, Brookings Institution report 2622

Production report clothing code authority 483

Productive capacity increase, list of firms making application for permit

to increase production to be submitted to Senate Committee 1543

Professions. (See Code, professions.)

Profit:

Best determined by competition, with legal restrictions 193

Effect of N. R. A. on profits, chapter 34, Brookings Institution

report 2658

Efforts to stabilize come near stabilizing poverty (memorandum from

Consumers' Advisory Board containing recommendations for the

revision of the N. R. A.) 645, 646

Guaranteed by the Government 243

Men's clothing industry 1934 and earlier dates 557

N. R. A. should pay attention to 652

Not required on reports to N. R. A. from industries 652

Should not be guaranteed 1834

Prohibition:

Dr. Doran issued distillery permits 2171

Erection and/or operation of distilleries after prohibition 2175, 2176

Legal liquor consumption before prohibition twice what it is now 2169

Whiskey distillation in only 5 or 6 States before prohibition 2192

Propaganda by:

Carbon Dioxide Institute, Inc., in re N. I. R. A. extension (letter,

Beacon Devices, Inc.) 2860

Electric Storage and Wet Primary Battery Industry, re extension

N. I. R. A. (Tricknor Battery Manufacturing Co.) 2844-2845

Extension N. I. R. A. (Silverdale Limestone Co.) 2842

Industrial oil burning equipment manufacturer, re extension N. I.

R. A. (Hauck Manufacturing Co.) 2843

Printing industry, in re N. I. R. A. extension (The Craftsman Printing

Co. Inc.) .- 2859

Soliciting States to pass laws 158

To "Sell" the N. R. A. to the public, chapter 32, Brooking's Institu-

tion report 2643

119782â€”85 10
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Proposed legislation: Laurence A. Janney's draft of act to supersede sec-

tions 1 to 7 of N. I. R. A 1062-1069

Prosecution under Battery Code for violation of minimum-wage provi-

sion. 2291-2307

Protection:
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Against deception, purpose of Federal Alcohol Control Administra-

tion ---- 2196

Cost, chapter 23, Brookings Institution report 2608

Of State laws, purpose (4) of Federal Alcohol Control Administration.. 2198

Public should be protected from unfair practices if prices are fixed 621

Public control, code of fair competition is one of many weapons in the

arsenal of (memorandum from Consumers' Advisory Board recom-

mending N. R. A. revision) 646

Public interest:

All business affected by, discussion of 210

Consumer interest in low prices 242

N. R. A. does not include in codes safeguards to the 657

Natural resources industries are too vitally affected with, to be turned

over to what is called "self-government in industry" (Consumers'

Advisory Board, recommending N. R. A. revision) 646

Policy developed in code making, chapter 30, Brooking's Institution

report. 2640,2641

Selling below cost, harmful to public interest, chapter 23, Brookings

Institution report 2611

Publicity of wages and costs recommended by Industrial Recovery Asso-

ciation 420

Public policy, open-price systems were regarded as well within the bounds

of, previous to establishment of N. R. A 650

Public opinion in favor of N. R. A 257

Public privilegesâ€”Government cannot turn over to private agencies

public privileges which are subject to serious abuse (memorandum from

Consumers' Advisory Board recommending N. R. A. revision) 647

Public utilities. (See Code, Public Utilities.)

P. W. A. complements other agencies 2479

Purchasing power:

Decrease of, result of rising prices 849

Distinction between creation of and transfer of. 224

Distribution of, should be a main objective 223

Effect ofâ€”

Recovery program 849

Wage increase on 408

Farmer's, under N. R. A. impaired 1798-1801

Has not kept pace with increased prices under N. R. A 1798

Increase by N. R. A. codes 849

Increase of, one of the objectives of the N. I. R. A 166

Increase in, involves a more equitable distribution of national income

as annually produced 92

Increased due to N. R. A. and A. A. A. and affected automobile in-

dustry 108

Increased only by increasing production 747

Lack of, keeps farmer out of market, industrial commodities beyond

reach 1798

National economy involved in exemptions from minimum wage 541
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Purchasing powerâ€”Continued. Pago

N. R. A. purpose to stop downward spiral of 2415

Prices and, chapter 34, Brookings Institution report 2644, 2658-2665

Redistribution of - 72-73
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Reduced through N. R. A. codes, opinion Julian K. Morrison 1948

Theory of N. R. A., chapter 32, Brookings Institution report:

Statement of the theory 2644

The theory in practice 2645

Raising wages without price advances 2645

Wage raising followed by price raising 2649

Purity Ice Co. case:

Arose under Ice Code 1525

Hearings before Federal Trade Commission 1527

History of 1524-1525

Proceedings before Federal Trade Commission against 1914, 1917-1920

Purpose of the N. R. A. lost sight of (Consumers' Advisory Board con-

taining recommendations for the revision of the N. R. A) (see also

N. I. R. A) 643

Pyrotechnic Manufacturing Code, provision on limitation of new ma-

chinery 2942

Q

Quality standards:

Codes might create, for protection of the consumer (memorandum

from Consumers' Advisory Board, containing recommendation for

N. R. A. revision) 646

Success of Consumers' Advisory Board to maintain 855

Quantity buying, wholesale and retail differential 1719

Quantity discount. (See Discount.)

Quantity price, discriminations not corrected 1722-1723

Quasi-judicial problem constituted by unfair competition

Quising, William. (See Silverdale Limestone Co.)

Quotas, production:

Chapter 24, Brookings Institution report 2628

Regulated in 2 percent of codes, chapter 22, Brookings Institution

report 2606

Quotations, specified forms or terms of bids and quotations, and conditions

surrounding them regulated in 18 percent of codes, chapter 22, Brookings

Institution report 2606

R

Racket:

Handbag Code a racket, big salaries for code authority 2720, 2721

N. R. A. Roofing Code (All Weather Roofing Co.) 2886

Racketeering:

Cleaning and dyeing industry 2462

Complaint against cloak and suit industry, July 20, 1934 2521

Rubber Code Authority... 664-668

Raids on Greif plants by investigators of Men's Clothing Code Authority. 496,

526-530

Railroad repair shops, omitted cost-of-living figures 2162

Raushenbush, Stephen, Pennsylvania director of industrial relations,

sweatshop subsidized by relief funds 406, 407, 411

3150 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Pag*

Rayon and Silk Dyeing and Printing Code, cost of investigation, provi-

sions for (report, Research and Planning Division, N. I. R. A., post

code analysis unit) . . . 2972-2973

Rayon and silk dyeing and printing, provision in code for cost of investiga-
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tion â€ž 2972

Kayon and silk dyeing industry, code provision on limitation of new

machinery 2943

Ready-mixed concrete industry, code provision on limitation of new

machinery 2945

Real Estate Boards, National Association of, report by 2137-2139

Real estate valuation, relation to construction costs 890

Rebaters, pay back in oil industry 1489

Recommendations (see also N. I. R. A.):

Commission to establish trade-practice policy, chapter 30, Brookings

Institution report 2641

Consumers' Advisory Board for revision of N. R. A 643

For necessary reforms in N. R. A., chapter 40, Brookings Institution

report _i - 2669

Small business man wants N. R. A. continued 1834, 1835

Recovery:

Abolishment of codes would have temporary effect of downward

deflation but ultimate effect to restore confidence; opinion Julian

K. Morrison 1948

Affected by N. R. A.. 769-770

Business recovery hindered by N. I. R. A. (the National Survey) 2847

Cause in past times 1338

Classification of industries 1336

Criteria of, chapter 31, Brookings Institution report 2641

Delay by fallacious economic theory 1338

Delayed by N. I. R. A. through imposition higher costs (Caterpillar

Tractor Co.) 2863-2864

Effect of changes in standard wages and hours 849

Effect of financing on 221-222

Effect of N. R. A. program (see also N. I. R. A.) 1009

Enforcement of antitrust laws essential to 757

Hindered rather than helped by the extensive transfers of power over

prices under N. R. A., chapter 2,3, Brookings Institution report-.. 2622

Impossible, coded to death 1969-1970

Inactivity in building 889

Labor.-saving machinery 1339

More than an emergency (memorandum from Consumers' Advisory

Board containing recommendations for the revision of the N. R. A.). 644

N. R. A. as a recovery measure, part VI, Brookings Institution

report 2641-2668

N. R. A. "valuable contribution to recovery" 250

One of the objectives of the N. I. R. A 166

Price raising hinders, with farmers, under N. R. A 1798-1801

Relation to profit 757

Restoration of confidence in N. R. A., important to 228

Under, fertilizer code firms made profit in contrast with previous loss. 1742

Unfavorable effect of price fixing 923

Would be enhanced if N. R. A. retain only voluntary codes fixing

wages and maximum hours 1962-1963

GENERAL INDEX 3151
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Rectifiers . - 2164

Rectifiers Code - . 2165

Rectifiers, table of actions by Federal Alcohol Control Administration 2195

Reed, James A., Senator (Missouri), voluntarily defended Mr. Perkins,
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York, Pa. (see also Mr. Perkins) . 2504-2505

Reenforcing materials fabricating provision in code for cost of investiga-

tion . 2975

Reeves, Alfred, vice president, Automobile Manufacturers Association,

favors present code; submits brief opposing drastic change contained in

S. 2445, as setting up dictatorship over business- 2715, 2720

Refiners, Federal Alcohol Control Administration functions 2167

Reform, one of the objectives of the N. I. R. A 166

Reforms suggested. (See Recommendations.)

Refractories industry, code provision on limitation of new machinery 2943

Refrigerated warehousing, code provision on limitation of new machinery. 2947

Refrigerating machinery. (See Refrigerating Machinery Code; Refriger-

ating machinery industry.)

Refrigerating Machinery Code, code assessment unjust; labor provisions

unenforceable; monopoly produced (H. W. Wolfe, president) 2884

Refrigerating machinery industry, Ice Code injuriously affects the manu-

facture of refrigerating machinery (York Ice Machinery Corpora-

tion) 2846-2847

Regimentation:

Certain industries would not cooperate with N. R. A. because of the

influence of big interests therein 2437, 2438

Disparity in prices due to artificial regulation and regimentation 1798

Codes influenced by large manufacturers resulted in detriment to

small manufacturers 2730

Control over code administration 143

Farmer hurt by, under N. R. A 1798-1801

Industrial planning and administration under Government control

and sanction 2416

"Leads to confusion " editorial, American Wool and Cotton Reporters- 1863

Necessary 2459, 2460

No private body can be invested with discretionary authority under

the law 157

Opposed, Carl Pharis, Pharis Tire & Rubber Co. 1863

Output limitations 853

Wheat flour muling industry led to destruction of small units 1799

Regional boards 2165

Regional differences. S. Clay Williams expressed view that in national

consideration of business problems sectional or regional differences be

given full consideration 274

Regulations, range and character of N. R. A. Code Regulations, chapter 22

or Brookings Institution report 2606

Reinforcing materials fabricating, provision in code for liquidated damages

and cost of investigation (see also Reinforcing Materials Fabricating

Code) 2971

Reinforcing Materials Fabricating Code, liquidated damages, provisions

for (see report Research and Planning, Division, Post Code Analysis

Unit) 2972, 2978

Reiss Armin, president. (See Vis-O-Tube Co.)
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Relief:

For unemployed attempted to be given by operation of Shelbyville,

Ky., clothing factory 455

One of the objectives of the N. I. R. A 166

Relief funds, subsidize sweatships 406, 407, 411
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Remington Ward, printers, Newport, R. I. (Ward A. H. G., manager),

complaint against administration Graphic Arts Code 2776, 2777

Report of National Resources Board, urged price control in mineral in-

dustries. 2076-2077

Republic Steel Corporation, letter by, to Toncan Culvert Manufacturers'

Association on price-fixing plan of N. I. R. A 742-743

Resale maintenance, inclusion in codes 687

Resale price maintenance:

Attitude of Consumers' Advisory Board 854

Charged in application for complaint by Federal Trade Commission

against Rubber Manufacturers Association, Inc., et al 695-735

Inclusion in codes 854

Under code for rubber manufacturing industry.. 702-703, 724-726, 728-729

Resale prices N. I. R. A. should provide on trade-marked items (statement,

Drug Institute of America). 1825-1827

Research and Planning Division, N. I. R. A., Post Code Analysis Unit,

provisions for liquidated damages and cost of investigation; codes

enumerated 2968-2981

Resin industry, figures re cost of living 2162

Resolution adopted by consumers' goods industries 1947

Restaurant Code:

American Hotel Association:

Attacks legality and constitutionality 1397

Opposed to 1393

Restaurant Employees favor retention of codes... 1387

Restaurants should be eliminated from codes 22

Restaurants and Hotels:

Labor provisions of codes as to, only technically in force 95

Trade practice provisions suspended 96

Restraint of trade charged under the Steel Code 2761-2762

Restraint of trade:

N. R. A. policies tend to 156

Prices 2399

Under the Steel Code 2757-2758

Restraint of trade combinations in full force before N. R. A. but definitely

remedied by N. R. A 12

Restricted sales 1704

Retail codes (see also Codes, Wholesale and Retail):

Not voluntary 1715

Violations not made issue by N. R. A 1715

Retail Drug Code Authority, brief presented 1817-1818

Retail druggist and grocer seriously affect interstate commerce 27

Retail Druggists' National Trade Association 1833

Retail-drug industry, small business man's future dubious in 1820

Retail Drug Trade Code beneficial to consumer; to small business; increased

employment (Drug Institute of America) 1825-1827

Retail enterprises:

As whole groups, organized and favor code regulation 123

So interrelated with interstate commerce as to make code protection

as necessary for one as for the other 123

GENERAL INDEX
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Retail enterprisesâ€”Continued. page

Those having, and those not having a substantial effect on interstate

commerce, distinguished 123

Retail Gasoline Dealers' Association of Delaware County, Pa., repre-
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sented by F. J. Duffy 1583

Retail Grocers. (See United Retail, etc.)

Retail Lumber and Building Material Code Authority, Washington, D. C,

conditions enumerated, should new code be enacted 2751

Retail sales practices predatory, not price fixing, or monopolistic, may

"help save the small man's life" 1834

Retail Solid Fuel Code, citation of violation, of, by small businesses 173

Retail Tobacco Dealers of America:

Represents approximately 750,000 retailers 1801

Beneficial effect of N. R. A. on 1801-1805

Revere Copper & Brass, Inc., N. I. R. A. extension urged 2836

Rhodes Co., Ernest L., Inc., modified N. I. R. A. advocated; assessments

Millinery Code unreasonable 2876-2877

Rhodes, Ernest L., Co.:

Codes, administration, code authority budget for millinery industry

submitted 1964

Labor, codes have not increased consumption of 1964

Letter, March 7, 1935 ... 1963-1969

Rhodes, Ernest L., president. (See Ernest L. Rhodes Co., Inc.)

Rice, James E., Hatchery Code, continuation favored, benefits and working

described.... 1785-1797

Richardson, C. F., representative, Bituminous Coal Code 2517-2519

Richberg, Donald R.:

Adamson law, result of, there has not been a single major conflict

between railroads and employees, and the basis of this law is same

as 7 (a) N. R. A 17

Amalgamated Clothing Code 85

Antitrust laws 85

Antitrust laws have been a failure for 43 years 9

Basing point 144,145,163

Big business in codes 85, 86

Bituminous coal industry, code maintenance 110-113

Bituminous coal operators and mechanization of mines 74

Black bill, N. R. A., and Agricultural Adjustment Administration re

increase employment 67

Blanket Code... 106

Blue eagle 90

Board of Code Administrators, organization 136

Boot and shoe industry 115-119

Brizendine's telegram to Senator Barkley re latter's attitude in in-

vestigation 368-375

Brookings Institution 76

Chiseling under N. R. A. rather than Federal Trade Commission 92

Coal industry, competition in 83

Code administration, N. R. A. control 142, 143

Code administration should be financed as far as possible by the trade

or industry concerned, the funds collected, and their administra-

tion should be under control of N. R. A 29

Code amendments, 680 have been approved modifying more than

2,000 separate code provisions and 614 general stays or temporary

exemptions granted 12

3154 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Richberg, Donald R.â€”Continued. Page

Code assessments, legality 90

Code authorities as largely representative 127

Code authority powers 88

Code consolidation 152, 153

Codes:
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Code costs 88

All voluntary; no codes have been imposed 31

Congress should provide for voluntary submission of; should be

limited to interstate commerce or substantially affecting it to

extent of be ng necessary for protection of interstate com-

merce 21

Describes making and approval 40-48

N. R. A. has prepared volumes on (1) price and price provisions

in codes; (2) hours, wages, and employment under codes 10

Over 600 8

President should have power to impose conditions upon his ap-

proval of codes, or to require amendments or modifications

thereof, but proponents of codes should have right to with-

draw consent when this power used 28

Provisions in some cases protect small business and in others itw-

jure it . 8

The trade practices have been suspended in the following codes,

but wages, hours, and section 7 (a) have been maintained al-

though N. R. A. is not really functioning in this respect: (1)

Cleaning and Dyeing, (2) Hotel and Restaurants, (3) Motor

Vehicle Storage and Parking, (4) Advertising Display In-

stallations, (5) Advertising and Distributing, (6) Bowling and

Billiards, (7) Shoe Rebuilding. 36

Codes written by industries 2199

Collective bargaining between employers and employees should

settle terms and conditions of employment 16

Commerce, N. R. A. has assisted in legislative understanding of

necessity and validity of extension of power to regulate com-

merce 8

Communication from Berkman, J. N., in re waste-materials industry. 1565

"Company unions" not justified when they are company-controlled

and not representative of workers 16

Complaints against codes 141

Complaints against N. R. A.: (1) Nonenforcement, (2) individual

hardships, (3) monopolistic practices and oppression of small busi-

ness, (4) injury to consumers, (5) complaints of management

and labor against each other 9

Complaints, comparatively small volume of complaints and their

disposition will show N. R. A. not a failure 10

Complaints investigated 93

Complaints, 90 percent of trade and industry regulated by N. R. A.

and therefore not surprising that there are many complaints 11

Complaints undisposed of 63

Congressional activities, Congress should more clearly define its

policy and the administrative activities to accomplish same should

be explicitly authorized. This will result in strengthening the

administrative authority and define its limitations '17
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Richberg, Donald R.â€”Continued. Pago

Constitution of code authorities 142

Cooperative activities at times beneficial and at times detrimental

to management, labor, consumer, and public 8
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Cost of production cut by ruthless competition, low wages, long

hours, and machine power '6

Cotton manufacturing and southern differential 123

Cotton textile, employment increase 120

Criticism, most criticisms of N. R. A. because of legal impossibility to

act or because acta are said to be illegal 6

Criticized _ _ - 1481

Department of Commerce: If N. R. A. were put under Department

of Commerce only difference would be that N. R. A. would become

a function of a department of the Government 38

Depression caused and continued by cutthroat competition and mo-

nopolistic practices 6

Destructive prices and N. R. A 135

Electrical Code, monopoly and employment, Darrow Board charges.. 125

Employment has increased 3,000,000 by reason of shortening of hours

and general effect of code provisions 53

Enforcement machinery should be strengthened as follows: (1)

Preventing violations by equity procedure, (2) making violations of

codes or rules punishable by fine only, (3) provides for compromise

of liabilities incurred, (4) authorized finding of facts on employee

complaints as basis for expeditious judicial proceedings, (5) making

remedies under Federal Trade Commission Act available for en-

forcement of codes, agreements, or rules 31

Exemptions: In order to prevent individual injuries, over 1,171

exemptions have been granted 12

Extension favored United States Chamber of Commerce, code author-

ities, American Federation of Labor, Business Advisory Planning

Board 127

Federal Trade Commission:

A great deal of necessity for N. R. A. would aot have arisen if

Federal Trade Commission Act had been administered by

expeditious procedure and nonlegalistic methods 28

Cotton textile report 121

Differences of opinion re monopolistic practices 121-131

Operation slow 160

Overlapping jurisdiction 116

Powers of, can be utilized in aid of enforcement of unfair trade

practices in the codes to a far better extent than they have been

to date. 39

Freight charges in auto industry, artificial 133-135

General Johnson disagreed with views concerning code controversies.. 2487,

2488

Hotels and interstate commerce 97

Hours and labor, re automobile industry 107, 108

Hours and wages of codes 76, 77

Hours, wages, and section 7 (a) 96

Industrial experience, none except as attorney 1

Industry and labor insistent on code maintenance and N. R. A 126

Interstate commerce and retail outlets; code protection and chain

stores 123
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Richberg, Donald R.â€”Continued.

Interstate commerce:

Congress should state type of business covered at least that in its Pac*

view is a part of or affects 18

Congressional definition recommended 105

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:46 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Interstate and intrastate commerce 99-103

Iron and steel industry:

Code expenses 88

Increases in wages, hours, employment 130

Monopolistic practices not lawful by code sanction 128

Jurisdiction; thinks that test should be whether a State can take care

of the matter and if not, the Federal Government should, if the

matter is such as to affect commerce as a whole 23-24

Labor and national income 93

Labor and price protection 96

Labor:

Cooperation necessary to stop cut-throat competition and im-

prove conditions 6

Only practical method is to have industry and labor attempt

solution of problems 8

Complaints declined since reorganization of N. R. A 11

Legal objections chief hazard in industrial progress 0

Letter to President containing report "A Study of the Effects of

Executive Order No. 6767 Upon the Maintenance of Standards of

Fair Competition to Public and Private Purchasers" 2597

Local or service industries should be eliminated, such as restaurants,

barber shops, and cleaning establishments 22

Lumber and oil price fixing abandoned 135

Lumber Code is example of excessive private control over matters of

public concern 26

Lumber industry, mechanized operations in 83

Machine production and public welfare 64, 75

Manner of originating code 149,150

Maximum and minimum hours and labor provisions 105

Minimum price exemptions 141

Minimum prices, exceptions 140, 141

Minor industries which have only a limited effect upon interstate

commerce, whether or not should be included in N. R. A 27

Monopolistic combinations result in high prices notwithstanding low

cost of labor 6

Monopolistic practices and things tending to monoply, Congress

should not attempt to define 24-25

Motor vehicles and cleaning and dyeing re labor provisions 95

Multiple basing point system developed prior to code 128

Multiple basing point system, price fixing, not due N. R. A. 128, 130,132,134

N. R. A. assessments 146,147

N. R. A. Board a melting pot of ideas 155

N. R. A. went too far in price fixing in Lumber Codes 20

N. R. A.â€”What is to be covered by, stated by Congress 19

N. R. A. must cover entire industry 157

N. R. A. offices held in 1

N. R. A. prevention of price cutting 156

N. R. A. protected small business 12, 13,14

N. R. A. provisions for voluntary agreements to improve industrial

and labor conditions, should be retained 30
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Richberg, Donald R.â€”Continued.

N. R. A. purposes of, difficulties in administration and discussion of Fag*

facts connected therewith 5-9

N. R. A. has resulted in hardships and injustices to some individuals.. 9
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N. R. A. should be extended for two years in substantially its present

form 19

N. R. A. uncertainty as to form and continuance has caused trade to

slow up 49

N. R. A. universal report from small business is that it has been

afforded protection 14

Various terms in N. R. A. should be clarified by definition 31

N. R. A. should have authority over natural resource industries to

prevent waste, control output, stabilize employment and protect

public interest 28

Open price posting 91

Overproduction and N. R. A 120, 121

Patent monopoly, pools, control and N. R. A 126

Pittsburgh plus decision _ 128, 133, 134, 145

Present exemptions from antitrust laws should be restricted and de-

fined so that activities legalized by codes, shall only be lawful when

they comply with anti-monopoly requirements of the act 30

President's message was written after article by Mr. Mills in National

Bureau of Economic Research Bulletin No. 53 and is wholly con-

sistent with his recommendations 17

Price and price provision policy ' 136-139

Price control and N. R. A 136

Price control difficulties . 97

Price control not all monopolistic, codes preventing price cutting tend

to prevent the most effective weapon of monopoly, which is price

cutting 14

Price cutting 90

Price cutting and monopoly 92

Price cutting, N. R. A. prevention of.. 157

Price differentials to meet different sectional conditions 135

Price fixing:

Destructive price cutting 116

Operated in favor of small business 20

Price provisions:

Because of early unfortunate experiences with, a great majority

of the provisions were never enforced 20

Congress should definitely state the application of 21

Private bodies should not exercise any public authority in administra-

tion of N. R. A., they should not exercise discretionary power in

interpretation of law or lay down rules of law enforcement 19

Protection of minority interest in codes 154

Public utilities 104,105

Purchasing power:

Aided by more equitable distribution 73

Increase in 92

Reducing prices to unprofitable levels results in labor losing pur-

chasing power because not receiving wage sufficient for decent

living 6

Senator Gore 72,73
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Richberg, Donald R.â€”Continued.

Prices, the question of, should be left to be worked out through the

play of competitive influences 176, 177

Restraint of trade, before N. R. A. combinations in restraint of trade

and monopolistic practices were in full force, but since N. R. A. these
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evils have been definitely remedied 12

Retail druggist and grocer seriously affect interstate commerce 27

Rising prices, those who complain about, do so because they do not

want a few strong concerns prevented from destroying competitors

by price cutti ng 14

"Rule of Reason" .... 98

Salaries, excessive 86

Section 7 (a) of N. R. A. should be retained 16, 31

Sections 8, 9, and 10 of N. R. A. should be retained, with some im-

provements in language 31

Senate resolution and President's message 2-5

Service industries , 123

Service trades are only ones that do not have effect on interstate com-

merce 27

Supreme Court of the United States should be controlled by pre-

ponderant public opinion 7

Textile industry 77

Textile industry and Federal Trade Commission 77

Trade practices 90-91

Understanding; N. R. A. has been of incalculable value in developing

understanding and knowledge concerning protection of interests of

management, labor, consumer, and public 8

Unemployment, no adequate census of 69

Unfair b usiness practices; President should have power to impose

limited code, including minimum wages, maximum hours, and pro-

hibition of notoriously unfair business practices, prevention of

waste of natural resources, and to require furnishing of information

necessary for public interest 28

Unions, labor organizations' efforts to extend membership has re-

sulted in employer oppression 16

Wages, adequacy of, re recovery 64, 70, 72

Wages, men in industry did not know wages paid by competitors or

prices charged by them 7

In textile industry in the South are higher than in 1929 49

Wages and hours:

Better for Government to help labor organizations in matter of

wages and hours, than to substitute political action for private

bargaining. Section 7 (a) tends in right direction 16

Congress should set standards respecting minimum wages and

maximum hours, but they should be flexible, but Executive

discretion should be rather narrowly defined 28

Decent standards have driven out sweat shop 15

When reduction of hours and increase of hour wages are con-

sidered it will be found that wages today are about same as

formerly. The increase of employment and reduction of hours

have resulted from the codes 49

Ways of natural resources in lumber industry 84

Richland County Oil Co., Petroleum Code promotes price fixing and

injures small business 2882-2883

GENERAL IXDEI
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Rieuo, Emil: Page

Statement by . 1543-1550

Rise of the clothing workers, address by Joseph Sehlossberg 439, 471-482

Ritter, Jacob, representative Bituminous Coal Code 2517-2519
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Robertson, Reuben B., president (Champion Fiber Co.) 2835-2836

Roche, Miss, Assistant Secretary of Treasury, directs Rocky Mountain Fuel

Co. policies 598

Rock and Slag Wool Manfuacturers Code, cost of investigation, provisions

for 2974

Rock and slag wool manufacturing, provision in code for cost of investiga-

tion 2974

Rocky Mountain Fuel Co., production increased without increasing costs

by maximum hours and minimum wage 598

Rogers, Dr. Lindsay:

Agreed with Northern group in issue over article 2(b) 445

Approved Clothing Code proposed by United States Clothing Associ-

ation.-- - 447

Clothing Code authority, report on code 424

Men's clothing industry not sweated 407

Roofing. (See Roofing Code.)

Roofing and sheet metal contracting division of the construction In-

dustry Code Authority, N. I. R. A. extension in modified form 2814-2815

Roofing Code, a racket (All Weather Roof Co.) 2886

Roofing Code, legal liability for assessment under (David C. Levenson).- 2886

Roos, Charles F., favorable figures used in publicity 818

Roos, Charles F., Kilbourne Johnston letter re 1978-1971

Roosevelt, President's viewsâ€”President's agreement, chapter 32, Brookings

Institution report 2644

Rosenblatt, Sol.:

Administrative difficulties 2620

Allusion by Mr. Myers to 2032

Compliance and enforcement director of N. R. A. denying any

correspondence with one L. L. Horen 1407

Division administrator, clothing code authority 450

Letter to Senator Pat Harrison, concerning Maidwell Garment Co.,

Forrest City, Ark 2507

Motion Picture Code Contract contrary to decision of Supreme

Court _ 1972-1974

Motion Picture Code, failure of code authority to attend meet-

ings 1972-1974

Letter from L. J. Martin, chief, Compliance Division, concerning

Maidwell Garment Co 2507-2509

Letter to National Recovery Review Board calling attention to fact

Board had not utilized files of N. R. A. pertaining to Motion

Picture Industry 2022

Motion Picture Code not designed to promote monopolies or oppress

small enterprises 2025

Motion Picture Codes, procedure submitted and statements re-

garding 1972-1974

Rowley Electric, N. I. R. A. extension urged 2819

Rubber Code, favorable to large producers 1483

Rubber industry, figures not included, cost of living 2162
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Pan

Rubber Manufacturers Association, Inc., complaint against by Federal

Trade Commission with respect to conspiracy in restraint of trade,

collusive price fixing, boycott, resale price maintenance 695-735

Rubber Manufacturers Associatiln of New York, identical code authority. 664
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Rubber manufacturing, code provision on limitation of new machinery 2943

Rubber Tire Code, opposed to price fixing under code detrimental to small

business 2860

Rubber tire industry, code provision on limitation of new machinery 2944

Rubber tires. (<See Rubber Tire Code.)

"Rule of Reason", necessity of applying, due to integration of all civilized

activities in relation to interstate commerce 98

Rum, list of permits (by States) denied by Federal Alcohol Control

Administration 2189

Russell, R. B., letter from The Smiths, Inc., re Furniture Code and its

operation . 2762, 2763

Russian labor movement 478

Ruthless competition in ice industry 1554

Ryan, J. T., secretary Southern Furniture Manufacturers Association,

protest price fixing in Lumber Codes. 2218

Ryan, Dr. John A.:

Isolation, allowing small business violate wage and hour provisions

cannot be done 1385, 1386

Ice Code forbids expansion unless presentation of public need... 1386-1387

Member Industrial Appeals Board, N. R. A., statement re origin, con-

stitution and activities, Industrial Appeals Board 1383

Small business complained minimum wage and hour requirements,

N. R. A., and overproduction requirements caused great diffi-

culties 1385

S

Saddlery Industry, Code Authority, N. I. R. A. extension urged 2822

Sabel, H. Daniel:

Bootlegging, codes resulted in bootlegging 1961

Child labor, code successful only affecting child labor, hours, and

wages 1960-1961

President Red Cap Batter Corporation 1960-1961

Small business, codes prepared by the big men and the small business

suffers 1961

St. Louis, hours of work, clothing industry, pre-code and after code 405

St. Louis Star, editorial, price fixing 1254, 1255

St. Louis Steel Casting Co., N. I. R. A. extension urged 2818

Salaries:

Excessive, not approved by N. R. A., and not as high as commonly

reported 88

Exorbitant, paid to code authorities 205, 2363

Sales below cost. (See Cost.)

Different attitude of two clothing codes 393

Sales on consignment:

Prohibited by Clothing Code as unfair competition 448, 449

Sales, volume, affected by price fixing. (.See Price fixing.)

Salt industry, letter from International Salt Co. on behalf salt industry

urging continuation of N. I. R. A. for 2 years in present form 2780, 2781

GENERAL INDEX
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Page

Salt Producers Association, N. I. R. A. extension urged; opposed to 30-

hour week bill; opposed to National Labor Relations Act 2828-2829

Samuels, S. S., secretary (Eureka Furs, Inc.) 2826
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Sand and Gravel Code. (See Code, Stone, etc.)

Sands, Charles E., representing International Union of Hotel and Restau-

rant Employees and Bartenders' Alliance, Washington, D. C, testimony

of, favoring retention of codes 1389

Sandstone industry, code provision on limitation of new machinery 2949

Sang, Philip P. (Fisher & Sang, Inc.) 2824

Scabbing, by union officials against members 479

Scarcity, increased by N. R. A., chapter 33, Brookings Institution Report. 2657

Scheuer, Elmer:

Administration... 2396,2399,2400

Big business 2399

Labor Advisory Board 239'9

Oppressive character code administration 2396

Restraint of trade 2399

Prices 2399

Schlossberg, Joseph:

Address:

Sweatshop 379

"The Rise of the Clothing Workers" 439, 471-482

Schneider, Lew, complaint, engaged in selling below cost in cloak and suit

industry 2521

Schoenbrun, Adolph:

N. R. A. extension, opposed 1685

Paper box monopoly, code increased prices 50 percent 1686

Price cutting 1686

Uniform discount 1686

Work hours. 1685-1686

Schoeneman, Inc., workers earned less than 15 cents an hour 407

Schoeneman, â€”, declined to serve on Clothing Code Authority 426

Schwob, S.:

Big business, codes operated for benefit of big business to detriment

of small business 1951

Codes, administration; investigator proved to be agitator and divulged

confidential information 1951

Coercion, codes resulted in Amalgamated attempting to coerce em-

ployees 1954

Labor, union attempted to unionize plant, believe Amalgamated and

Code Authority in collusion 1951

Monopoly, N. R. A. codes tendency to create monopoly 1954

Small business, codes operated to the detriment of small manufac-

turers 1951

The Standard Tailoring Co - 1951-1955

Wages, as result of violation of wage provision received deficiency bill

for approximately $10,000 . 1952

Scoggin, L. Smith:

Collusive bidding 984-985

Price fixing -.- 986

Screwmachine industry, complaints 2373

Scrap-iron industry:

Monopolistic practices 1562

Conditions under the code 1558
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Sealed bids. (See Bids.) Page

Sears-Roebuck under N. R. A . 239

Secrecy to be eliminated by proposed amendment to Clothing Code 420

Secret rebates, A. & P. Tea Co 2319

Securities and Exchange Commission, approves results of Investment
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Bankers Code 106

Self-government:

Apparel industry desires own representative code authority 2435

Codes will collapse unless compliance compulsory and held constitu-

tional 2456

Code for rubber manufacturing industry 707-708, 729-730

Condemned 745

Discussed by Walton Hamilton 2046

Federal Industrial Court. (See Javits, Benj. A.)

. Iron and steel industry 660

Javits, Benj. A., New York, N. Y., memo.: Industrial Recovery via

self-regulation by industry under judicial sanctions, with elimina-

tion of Government supervision tending toward bureaucracy 2237

Lumber and Timber Code discussed by Daniel T. Mason 2121

Monumental granite industry is voluntarily regulated except for uni-

form labor wages 2427

Movie industry's voluntary code 2445

Of industry legal and practical 2238

Oil industry unable to govern self 2204

Petroleum (oil) industry unable govern self 2204

Trade associations 143-144

Selling below cost:

Code for rubber manufacturing industry (see also Cost Basis; Cost). 708-731

Construction industry 889

Continuance of below-cost provisions in code deemed beneficial. . 1884, 1885

Desirability of determining what extent it amounts to an unfair

practice 177

Determination of cost under coal code opposed as not reflecting true

cost (Almort, P. J.) 2287-2290

Difficulty of determining what constitutes cost 1936, 1937, 1938

Discussion of the adequacy of prohibition of 170

Elimination of code3 will cause return to selling below cost 2422

Fertilizer 1740

Form of unfair competition growing out of establishment of minimum

wages, maximum hours of labor, and elimination of child labor 169

Furniture Code 738

Harmful to public interest, chapter 23, Brookings Institution report 2611

Impossibility of N. R. A. or any Government agency to determine.. 177

Investigation of complaints of, by N. R. A 171

List of codes containing provisions against 684

New England manufacturers say codes have no effect 1769

Not necessarily an unfair practice 175

Peterson, Rivers 1713, 1714

Prohibited by codes. (See Cost protection; Cost, average industry;

Cost, basis for minimum prices; Price fixing.)

Purposes of provisions in codes 851

Under hatchery code 1787

"Unfair competition" 1102

Uniform prices 351

GENERAL INDEX

Page

Senate resolution and President's message on N. R. A t 2-5

Service codes, intrastate, hard to compel compliance., 291

"Service Industries", opened up new forms of employment last 20 years,

such as automobilesâ€”byproducts, filling stations, etc 123
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Service trades: ,

Committee of Twelve for Distribution and Consumers' Service Trades,

Rivers Peterson, chairman, report of committee 1834

Only ones that do not have effect on interstate commerce 27

Services, charge for supplying nonindustry products or services, regulated

in 4 percent of codes, chapter 22, Brookings Institution report 2606

Shank, W. C, representative, Bituminous Coal Code 2517-2519

Share-the-work movement checked employment pretty generally 2501

Shearman, F. E., testimony in opposition to N. R. A 1583

Sheet Metal and Roofing Contracting Industry opposed to N. R. A 1456

Sheet Metal Manufacturing Co., The:

Brief filed with N. R. A. re coercion, â–

oppression, and destruction,

operation of the Steel Code "._.."..'â€ž... â€ž_.__ Â£755-2756

Brief re Steel Code, restraint of trade, monopoly, etc 2757-2758

Letter to Ishmai) Burton, from.. 2761-2762

Sheets, Herbert P., managing director (The National Retail Hardware

Association).

Shelbyville, Ky.: , ,

Clothing manufacture started to take people off relief rolls 454

Plant, exemption for noncompliance with code 639, 540

N. R. A. means economic death to 457

Shelbyville (Ky.) cote: ,

Answer by M. D. Vincent of Curlee's statement 2919^, 2931

Statement of Francis M. Curlee (re exemption being sought by the

employees) 2919

Sherman Antitrust Law abrogated pro tanto, by codes 190-191

Sherwin, Donald G., vice president Caterpillar Tractor Co., Washington,

D. C. (Caterpillar Tractor Co.)----r-Â«- â–

Â»---- .....,..-...â€”.â€ž 2728

Sherwin, D. G., open prices, uniform prices, price fixing 2864-2866

Shifting of industries; does it always mean unemployment 83

Shipbuilders Supplies Corporation, Wilmington, Del., enumerated list

showing improper procedure N. R. A . 2745

Shoe Code _ 1463

Shoe Rebuilding, Addenda -- 2968

Showalter, H. W., representative Bituminous Coal Code 2517-2519

Silk textile, amendment I of code provision on limitation of new ma-

chinery 2948

Silverdale Limestone Co., N. I. R. A. extension opposed 2842-2843

Sinclair, John F.:

Member Darrow Review Board 2590

Report to the President concerning N. R. A. review boards 2588

Singmaster & Breyer, modified N. I. R. A. urged 2883

Sinsheimer Co., N. R. A. billing for deficiency wages 561

Siscelman & Cohen, New York City, complaint, engaged in selling below

cost in cloak and suit industry 2521

Skattebol, C. (See The Campbell Chemical Co.)

Skilled workers, unemployment, memorandum by Green 615, 616

Slag Code. (See Code, stone, etc.)

119782â€”38 11
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Page

Slater Co., The, modified N. I. R. A. urged, N. I. R. A. oppressive to

small business, N. I. R. A. has increased costs 2895-2896

Slater, O. A. (See The Slater Co.)

Sloan, Geo. S.:
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Comments on code in re adjustment capacity to demand 1665-1671

Consumers' Goods Industries Committee complaints, imports 1661

Consumers' Goods Industries Committee in re price demoraliza-

tion 1671-1682

Consumers' Goods Industries Committee, provisions for handling

complaints ;1663

Consumers' goods industry, larger proportion of increase in employ-

ment, demand report up 1662

Cotton Code:

Abuses 1659

Forty hours work 1661

Hourly earnings increased , 1660

Living costs 1661

Maximum and minimum wages 1660

Open price, selling below cost, mark-up provisions, discounts,

rebates, etc 1659

Weekly wage 1660-1661

Cotton mill employees, reduction purchasing power, Bureau of Labor

Statistics 1659

1 Cotton mills, labor supply and housing , 1657

Cotton production, adjustment capacity to demand 1659

Cotton textile working capital shrank in 1932, research and Planning

'"' - -{Division, N. R. A . 1657

Cotton Textile Code for welfare of industry 1657

Cotton textiles, disapproves processing tax _ 1663

Destructive competition: 1659

Disagrees with views of Frank A. Harden in re failure N. R. A 1664

Insolvencies decreased since N. R. A. adopted . 1663

Johnson & Johnson mills, housing, ample finances for 3- or 4- shift

operation - 1658

Machine hours, limited to 2 shifts, spreads employment 1658

N. R. A., section 3-E, imports '1661

Number of mills, number of employees, etc 1657

Provisions in re price demoralization 1658

Statement entered in record 1640

Testimony in favor of extending N. R. A 1617

Two-shift limitation avoids break-down 1658

Small arms and ammunition manufacturer:

Liquidated damages, cost of investigation, provisions for 2974-2975

Provision in code for cost of investigation 2974

Small business:

Adverse effect of price fixing 982

American Millers' Association referendum shows millers (especially

small millers) opposed to code 7 to 1 2711, 2713

American Retail Federation controlled by big business 2446

Apparel industry, 20,000 small businesses generally 2434

Appealed to N. R. A. Industrial Appeals Board because they could not

pay minimum wage and observe minimum hours 1385

Assisted by N. R. A j 2471
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Small businessâ€”Continued. pÂ»Â»e

Assisted by Steel Codeâ€” - 2471

Being wrecked by N. R. A 2734

Benefited 2835-2836
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Benefited by antitrust laws 2870

Big business dominance in codes, against 1799-1801

Builders Supplies Trade Code oppressive to minimum mark-up pro-

vision of code oppressive to 2891-2892

Cannot standardize service of garage business in country and in

town 2498

Chance to live 2465-2468, 2472

Codes a hardship on, letter Roland A. Whitney 1962

Code provisions sometimes beneficial and sometimes injurious 8

Codes detriment to small business, especially labor costs 1955

Codes have benefited the small business in the envelop industry 2425

Codes impracticable to small business, letters Rivers Peterson 1962

Codes impractical for small industries, Rivers Peterson, editor, Hard-

Ware Retailer, letter to Senator George 1962

Codes oppressive to. -- - 1956-1959

Codes prepared by big men and the small business suffers, letter H.

Daniel Sabel... - 1961

Codes unfair to ---- 1960-1961

Collective representation granted by N. I. R. A 1488

Coming out of depression 1783

Congress will take the side of: 209

Decline in numbers and insolvency of, stopped... 82

Destruction 2458

Direct price fixing, greater protection to small units in trade than in

manufacturing, chapter 23, Brookings Institution report. 2622

Discouraged in that returns are minimized 1331

Discrimination in Retail Grocery Code 1349

Distributor faces problems different from those of the producer 1834

Dress Code hurts same 2872-2873

Effect high assessments on 2776, 2777

Effects of codse upon small business 1106, 1121

Efficiency compared with large business 167

Elimination of "loss leaders" beneficial-. 2442

Fair arrangement for - 2474

Fate dependent upon arbitrary rulings.. 1007

Fear of offending large manufacturers in price fixing 691

Flour mills going out of existence at rate of 300 annually 1799

Forced out by codes 1131-1132

Gasoline and oil industry. 2209

Handbag Code put little fellow out of business 2720

Handicapped by N. R. A 203, 204

Howard investigation to determine oppression by N. R. A 600, 521

Importance of N. R. A. to small manâ€”wants it continued 1833-1835

Identity of code authorities and better business bureaus 1778-1784

Increasing competition mail-order houses and big oil companies

putting small fellows out of business 2448

Ingersoll, William H., favors continuing N. R. A. as protection to

small business 2242
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Small businessâ€”Continued. PÂ«^Â»

Injured by N. I. R. A.:

Silverdale Limestone Co . 2842-2843

Ticknor Battery Manufacturing Co 2844

Verenes Ice Co .... 2845-2846
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Isolation, allowing small business violate wage and hour provisions,

cannot be done 1385-1386

Justice to plumber on small repair jobs 1811

Lack of understanding of effects of price fixing on small business in

distribution, Brookings Institution report, chapter 23 2622

Millinery Code hurts small business 2215

Motion Picture Code not designed to oppress small enterprises 2025

Motion picture independent theater relief from block booking 2444

Motor Vehicle Retailing Code oppressive 2878

Need to protect, under general rules 287

N. R. A. beneficial to - 2833

N. R. A. detrimental to; benefit big business 1 2215-2217

N. R. A. endorsed by industry and business committee for National

Recovery Administration Extension 1061

N. R. A. fails to protect 1825-1827

N. I. R. A. harasses 2878-2879

N. I. R. A. harmful to ...'.â€ž 2847

Letter, Griffith Laboratories .... 2849

Letter, Samuel Doerfler 2881-2882

N. I. R. A. injurious to small industry, Dixie Machinery Manufactur-

ing Co., St. Louis.. ... ,1...!-!,.. 2732

N. I. R. A. oppressive to:

.^jjosler-Mprton Co r,r.rr,.?-^..n-v,1_.-._.,.r-1 2899

Automotive Â£|ervjcÂ« ^T^e^u^^^.--;.-*-------,,-..^.287S

Bright & Son. ....^..^â€ž^v-r-U.-^'-nn-f-tl-^-r-^.TT^? 2887

Campbell Chemical Co ?.^lRj.7-?,lr,r-Zl1Â» -2867

Code for steel and copper engraving and dye stamping (letter,

the Finch Engraving Co.) 1.â€”. 2887-2888

Cleveland Buff & Manufacturing Co 2866-2867

Independent Citizens League, Inc 2896-2897

Glove Manufacturing Co 2899-2900

Northern Jobbing Co., Inc 2890-2891

Powell, Herbert J â€” 2889-2890

Slater Co ...I..... 2895-2896

Specialty Paper Bag Co., Inc - 2869

Wolfe Engineering Corporation - 2883-2884

N. R. A. protection not needed by, under free and fair competition. 746-747

N. R. A. purpose to stop mortality among small companies 2415

N. R. A. ruining small business by price and commission fixing, per-

petuating monopoly 2217

N. R. A. succeeded in arresting destruction of the small businessman. 2416

N. R. A. tactics against 1 L '2906

90 to 95 percent are small business: benefited by stabilization and

restraint of unfair competition 2432

No Federal court has found discrimination against 2445

Not benefited by Merchandise Warehousing Trade Code, though

assessed, threatened, etc 2232

Not oppressed by the code 2705

Objects to code wages for code hours 2449, 2447
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Small businessâ€”Continued. Page

Operated at a loss, Floradora Dress Shop, Atlanta, Ga. - 2736

Oppressed by antitrust laws --- 2831-2833

Oppression of: 2483
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Graphic Arts Code ... ... 2214

Ice industry 1553

Various codes . 1799

Overlapping of codes causes hardships 2461

Payment of more by little fellow 786

Petroleum Code injures... 2882-2883

Plywood Manufacturers Code price fixing makes certain furniture

manufacturers install plywood plant or quit business 2222

Powerless to protect itself - 205-206

President's mandate, any business depending for its existence on pay-

ing less than a living wage had no right to exist-in this country 2504

Price cutting by skimping or overworking and underpaying labor 1577

Price fixing has helped 20

Price fixing in Booksellers Code has increased sales of small bookstores

by preventing cutting ("loss leaders") by department stores, etc.. 2250

Price fixing, Paper and Pulp Code restrains individual business 2227

Price fixing under codes unfair to small manufacturer of electric

lamps 1121

Problem of Green 623-625

Protected by N. R. A 12, 13, 14

Representation in code ... 150

Restrictions on small mills under Wheat Flour Milling Industry Code. 1799

Retail grocery trade - 1356

Retail tobacco helped by ft. ft". A 1802-1805

Should be represented in the forming of codes 2050

Situation in clothing industry under Clothing Code discussed by

Sidney Hillman 342-344

Small producers not properly represented on Motion Picture Code

Authority 2034-2035

Suffered as result of codes 1950

Suppression of evidence of damage 1022

Testimony of Mr. Roob that N. R. A. unfavorable to small business

answered by Kflbourne Johnston 1970

Titus, Louis, attorney, Petroleum Code Authority, objects antitrust

provisions new law 2208, 2209

Steel Code permits discrimination to advantage of one competitor

against another and allows offsets to costs and price advantage he

by small competitors 1100

Suffers by codes 1951

Tobacco, demanded code; not run by big men 1806

Tobacco, retailer attacks by pirates 1803

Universal report is that N. R. A. has afforded protection 14

Violation of Retail Solid Fuel Code 173

Walton Hamilton, states should not be discriminate against 2050

Whole attempt at enforcement complete failure 2498

X-ray codes oppress 2897-2898

Small business man: Future dubious in retail drug industry 1820

Open letter to Congress, New York Times, March 22, 1935 377, 397

Protection under N. I. R. A. possible if code provisions can be en-

forced 2799

3168 INVESTIGATION OF NATIONAL BBCOVEBY ADMINISTRATION
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Small manufacturers, letters from, opposing price fixing under N. R. A. 2700-2702

Smith, Addison (special agent N. R. A.), report, investigated racket in

cloak and suit industry 2523-2597

Smith, Al, president. (See Houston Oxygen Co., Inc.)
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Smith, A. T., representative Bituminous Coal Code 2717-2519

Smith, Blackwell, acting general counsel, N. R. A.:

Letter to Senator Pat Harrison concerning Bituminous Coal Code_ 2516-2519

Letter to Senator Harrison 1971-1972

Limitation on installation of new machinery, table submitted showing

disposition of applications for installation of new equipment 1972

List of codes promulgated by A. A. A. and N. R. A 2228, 2229

Re payments and assessments under code authorities 2192

Smith, George K, representative Bituminous Coal Code 2517-2519

Smith, Leslie C, executive secretary Ice Code Authority, organization of

and conditions within ice industry, operation under N. R. A., composition

of code authority 1908

Snyder, L. F. (See Kobacker's.)

Smith, W. B., letter to Senator Russell, re operation of Furniture Code-. 2762-2763

Smiths, Inc., The, letter to the National Recovery Administration re fur-

niture industry 2762

Socialism, trend toward, in price fixing 2226

Socialists, the only ones to help the clothing workers 474

Soft lime rock industry, code provision on limitation of new machinery.. 2946

Soil pipe, cast iron. (See Pipe.)

Solid braided cord industry, code provision on limitation of new machinery. 2945

Soranno, Anthony:

Retail ice and coal dealers oppressed by monopoly 1552

Retail ice and coal industry in New York City 1555, 1556

Testimony in opposition to N. R. A 1550

Southern association of steel buyers and consumers, by W. C. Martin, in

opposition to "basing point" differential.- 1173

Southern Furniture Manufacturers Association, J. F. Regan, secretary,

protest to N. R. A. re Lumber Code prices and price fixing on items used

by furniture manufacturers 2218

Southern States Industrial Council:

Analysis of questionnaire to manufacturers 2510-2514

Poll on continuance and modification of N. I. R. A 769

Opposed to extending life of N. R. A 1591

Southwest Petroleum Association, complaining of the administration of the

Oil Code - 195-196

Southworth, Constant, price fixing in the lumber industry 891

Specialty Paper Bag Co., Inc., N. I. R. A. extension opposed; N. I. R. A.

oppressive to small business 2869

Stabilization, whether any duty on Government to stabilize competitive

conditions over the country 2919

Standard of living:

Improvement sole purpose of Recovery Act 1335

Output limitation 968

Standard Oil Co., one of "holy 31" 1486

Standard Statistics Co., figures copied for N. R. A. report on dividends 488

Standard Tailoring Co., The - 1951-1955

Standardization of advantages, destructive of initiative 207

Standardization should be in wages and not in production cost 419

GENERAL INDEX

3169

Standards: Page

For industry products or services, 38 percent of codes regulate these

standards, chapter 22, Brookings Institution report ,l< 2606

Minimum, effect of enforcing, discussion of . - 208
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Of quality promote fair price competition 604

State and Federal Government, test should be whether State can take

care of matter and if not able Federal Government should, if matter is

such as affects commerce as a whole ... 23-24

State laws: , .' ,

Complaint cooperage interests r. Federal Alcohol Control Adminis-

tration 2168

Limitation of bulk sales purpose (5) Federal Alcohol Control Adminis-

tration 2198

Protection of purpose (4) Federal Alcohol Control Administration 2198

State liquor laws, Federal Alcohol Control Administration protection 2167

Statistical Bureau, Used Car, Inc., objects to Automobile Retailing Code,

claimed to be monopolistic code ,. 2868-2869

Statistical data supplied I. R. Association by Clothing Code Authority not

representative < 413,414,415,423

Statutory provision is not practicable, reasonable, constitutional way to

regulate competition , , 2475

Steel and copper engraving and die stamping. (See Steel and Copper En-

graving and Die Stamping Code.)

Steel and Copper Engraving and Die Stamping Code, oppressive to small

business (The Finch Engraving Co.) 2887-2888

Steel and iron figures omitted cost of living figures 2162

Steel casting industry, code provision on limitation of new machinery... 2939

Steel Code:

Did not fix prices (see also Iron and Steel Code) 2684

Antitrust laws violated, charged 2761-2762

Coercion under 2765-2756

Coercive, oppressive, and destructive 2755-2763

Destructive opertion of 2755-2756

Has resulted in a monopoly 2759

Minimum prices under , became the maximum 2759

Mr. Johnson, Mr. Richberg partial agreement 2488

Monopoly under 2757-2768

Operates against small competitors 1100

Oppression under 2755-2756

Price fixing permitted, antitrust decisions reversed 1097

Price-fixing provisions objected to 2769-2761

Price uniformity under the Code 2759

Prices under, discussed 2756

Restraint of trade charged 2761-2762

Restraint of trade under. 2757-2758

Unfair competition under. 2755-2766

Violations of antitrust laws under 2755, 2756, 2757, 2758

Steel industry:

Chart of earnings for industry 1926-34 1135-1138

Code rule under N. R. A - 2681

See Iron and Steel industry.

Steel joist (Â»ee also Steel Joist Code):

Provision in code for liquidating damages and cost of production 2975

3176 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION
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'* . ' Page

Steel Joist Code, liquidated* damages, provisions for report, Research and

Planning Division, Post Code Analysis Unit 2977-2978

Steel report, Federal Trade Commission on operation df Iron a*d SVeel

Code, excerpts therefrom inserted in record by Senator King 293-295
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Sterling Brewers, Inc., N. R. A. extension urged . ... 2821

Stewart Dry Cleaning, Inc., N. R. A. extension opposed, Dry Cleaning

Code oppressive . _ 2894

Stewart, Frank G., Automotive Wholesale Industry Code 2764-2767

Stewart, W. A., president. (See Stewart Dry Cleaning Co., Inc.)

Stone:

Crushed Stone Code. (See Code, Stone.)

Figures re cost of living 2162

Stone, Chas. H., letter to Pat Harrison, re suggestion for N. R. A 2767-2768

Stop-loss provisions. (See Loss.)

Stowers, A. B. (Stowers Lumber & Manufacturing Co., Harriman, Tenn.),

N. R. A., opposed to its continuation, unless for regulation of wages

alone J 2905

Strathan & Sons, Inc., A. L., N. R. A. extension urged 2821

Strathmore Paper Co., N. R. A. extension urged 2820

Streator Daily Times-Press, N. R. A. oppressive, administration of codes

arbitrary, arbitrary withdrawal blue eagle . 2898

Stretch-out system, Clothing Code I1' 393

Strike:

American Railway Union, 1894 J.L.l'liJ.'.i..' 477

In Italy, broken by Government 478

Manufactured ... 476

Operation of Cotton Textile Code resulted in strike 1948

"Passive", in Austria...'.. ! 1 _' ... 478

Wholesale food industry _ 2322

Strom & Smith, N. R. A. extension urged 2805, 2806

Strong, Carlisle & Hammond Co., N. R. A. extension urged 2825

Strong, H. W., president-general manager (Strong, Carlisle & Ham-

mond Co.) - .... 2825

Strong, John L., former investigator for code authority of fur dressing and

fur dyeing industry, asserts code prices too high and admits of "chisel-

ing" by all. Also correspondence with Mrs. A. Rosenberg,. 1422

Structural clay products, code provision on limitation of new machinery.. 2941

Structural Clay Products Code. (See Code, Clay.)

Structural steel and iron fabricating (see also Structural Steel and Iron

Fabricating Code):

Provision in code for liquidated damages and cost of investigation... 2975

Structural Steel and Iron Fabricating Code, provisions for liquidated dam-

ages and cost of investigation (report; Research and Planning Division,

N. R. A., Post Code Analysis Unit) 2975-2977

Stuart, G. S., executive secretary (National code authority for the

painting, paperhanging, and decorating division of the Construction

Industry, Inc.) . 2834

Stuart, G. S., representing Master Painters and Decorators' Association of

Pennsylvania, a subdivision of the International Society of Master

Painters and Decorators, Inc., United States and Canada, urged 2-year

extension of N. R. A 2212, 2213

GENEBA1, INDIX 3171

Page

Sullivan, Mark, article N/R..A. wage proviajops,. employers and .workers

agreements become law on approval by President. Grand jury' re-

fused to indict for violations.-.1 ._ _, 258

Supreme Court, criticism of (Fair Tariff League)... â€” 2785-2786
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Supreme Court United States, should be controlled by preponderant public

1 opinion ... :... ', 1 . 7

Surplus, dividends paid,by industry, out of L^.'l'.! 19|4

Sweater, frequently dishonest.. ... -.1 ..1 . 472

Sweatshop:

Abolition, outstanding achievement of N. R. A 611

Decent standard of wages and hours of N. R. A. has driven out

sweatshops . 15

Evil inherent in contract shop system 379

Joseph Shlossberg address 379

Locate in rural district to avoid supervision , .2490

Relation of sweater and employees . 472

Subsidised by relief funds. ...1 --- 406, 407, 411

Was America to Russian Jews 471

Sweatshop system, origin in contract shops . 3C9

Sweet, S. A., chairman Cotton Garment Code Authority 2329

T

Taggart, R. E., representative Bituminous Coal Code 2517-2519

Tailors' Council, demanding organization of clothing workers 479

Talbot A Co., E. O., complaint against Lumber Industries Code sub-

mitted to National Recovery Review Board: 2768-2775

Taplin, F. E., representative Bituminous Coal Code 2517-2519

Tariff, does oil business good 2207

Tariff bill, Louis Titus, attorney, Petroleum Code Authority, prepare brief

re tariff bill. _. 2206

Tarr & McComb Oil Co., Ltd., N. R. A. extension opposed 2881

Tarr, N. W., president. (See Tarr & McComb Oil Co., Ltd.)

Task system, savage speeding-up 476

Tax law, enforcement by Treasury Department not Federal Alcohol Con-

trol Administration . 2168

Tax on liquor 2175

Taxes, State taxes on gasoline 1493

Telegraph-telephone companies. (See Federal Communications Com-

mission.) â€¢ ',

Tequila:

List of Federal Alcohol Control Administration, permits by States.. 2177

List of permits (by States) denied by Federal Alcohol Control Ad-

ministration 2189

Terms of contracts, regulated in 22 percent of codes, chapter 22, Brookings

Institution Report _ 2606

Textile. (See Textile Fabrics Association.)

Textile bag industry, code provision on limitation of new machinery 2938

Textile Code (see also Code, Textile):

Opposition to 1591

Breeds labor trouble 1600

Textile Cotton Code. (See Code, Cotton.)

Textile Fabrics Association, N. R. A. extension urged 2839-2840

3172 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Page

Textile Industry, abandonment of N. R. A., would throw textile industry

(half million people) into chaos and cause bankruptcy 1383

Effect of codes on production in 619, 620

Particular conditions existing in industry present great variety of
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possibilities in way of complaints 77

Reduction in hours of labor 618, 619

Textile processing, amendment 3, of code provision on limitation of new

machinery 2948

Theory:

Contradictory national recovery theories, chapter 23, Brookings

Institution Report 2614

N. R. A. purchasing power theory, chapter 32, Brookings Institution

report - 2643-2650

Thirty-hour week urged by Green 616

Thirty-hour-week bill:

Opposed (Metals 4 Alloys, Inc.) 2821

Opposed (Salt Producers Association).... 2828-2829

Urged adopted (Aaron H. Kalis) .. 2855

Thomson, Inc., Alexander, N. R. A. extension urged 2841

Thorp, Willard L., brief filed by the Sheet Metal Manufacturing Co... 2755-2756

Threats to N. R. A. in re price provisions in codes, "persuasive arguments"

rather than threats 238

Throwing industry:

Administrative orders affecting machinery provisions 2951

Amendment 2 2967

Code provision on limitation of new machinery 2939

Tichenor, Henry McD.:

Labor, union in effort to organize used therats to employees 1963

Recovery, would be enhanced if N. R. A. retain only voluntary codes,

fixing wages and maximum hours 1963

President Walton Cotton Mill Co s.. 1962, 1963

Ticknor, A. R. (See Ticknor Battery Manufacturing Co.)

Ticknor Battery Manufacturing Co., N. I. R. A. extension opposed;

propaganda re extension N. I. R. A.; small business injured by N. I. R. A.

(Ticknor Battery Manufacturing Co). 2844

Tilo Roofing Co., Inc., N. I. R. A. extension opposed; dislikes chapter VII

of Construction Code; asserts Construction Code is a racket (Tilo

Roofing Co., Inc.) 2850-2851

Timber. (See Lumber and timber products.)

Titus, Louis (see also American Petroleum Institute):

Codes and tariff have done oil business good 2207

Consumers protected by President's authority over codes 2201

Effects of price cutting 2209

Employed by American Petroleum Institute 2208

Favors continuing N. R. A 2205

Gasoline companies lost money under codes 2210

Gasoline prices below cost; no benefit consumer 2207

N. R. A. amends antitrust laws 2210

No price fixing under Petroleum Code 2207

Objects antitrust provisions new law 2208, 2209

Oil Code requires special treatment, oil being natural resource vital

in times war, etc 2204

Oil industry unable govern itself 2204

GENERAL INDEX
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Titus, Louisâ€”Continued. Page

Oil, natural resource, vital national defense 2204

Opposed:

Code authorities levying assessments on industry. 2203-2204
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Code governing body have Federal Trade Commission subpena

powers 2202,2203

Depriving business or industry voice on code authorities 2205

Ninety-day provision, new bill for revision, etc., existing codes.. 2200

President's power, regulate labor, hours, wages, child labor,

unfair trade practices, etc 2200

Section 2 (c) new bill because depriving industry of self-govern-

ment under present law 2200, 2201

To imposition of codes on industry without industry's approval. 2200

To limited codes 2199

Some features, S. 2445 2199

President goes over very thoroughly codes written by industries 2199

Production of oil must be controlled 2210

Governmental regulation, oil prices and production necessary 2204, 2205

Representing the Petroleum Code Authority, testimony of 2199

Salary, $22,500 from Code Authority 2206

Wrote brief for independent producers regarding tariff bill 2206

Tobacco:

Cigarettes, adaptable to loss-leader practice 1804

Codes, wholesale and retail, contain loss limitation provisions in lieu

of price fixing 284-5

Industry, omitted cost of living figures 2162

Tobacco Industry Code, wages decreased in tobacco industry since adopt-

tion... 2142

Tobacco trust, successful, little retailer suffered losses 1808

Tobacco Warehousemen's Code (Fenner, W. E.). 1361-1367

Tobin, R. J., vice president. (See Tilo Roofing Co., Inc.)

Todd, D. M., president. (See Elgin Sweeper Co.)

Todd Lumber Co., R. H., N. R. A. extension urged 2842

Todd, Rush H. (See R. H. Todd Lumber Co.)

Tool and Implement Manufacturing Industry Code, provision on limita-

tion of new machinery 2946

Townsend, J. F., president. (See Townsend Sash, Door & Lumber Co.)

Townsend Sash, Door 4 Lumber Co., N. R. A. extension opposed, opposed

to Lumber Codes 2856

Tracy, George J., complaint by code authority as coercive measure 979

Cost determination 976

Price fixing inimical to small shops 982

Trade associations, identity with code authority 992-993

Trade-marked articles 246

Trade Practice Complaints Committee, should be in all industries 2477

Trade Practice Problem and the N. R. A., part V, Brookings Institution

report, chapters 20-30 (conclusions in ch. 30) 2606-2641

Trade-practice provisions:

Must be sufficient to balance concessions in pay roll increases 1835

Stayed, deleted, or restricted in codes (tabulation) 946-963

Trade-practice regulations:

In N. R. A. codes, listed, with percentage of codes containing each,

chapter 22, Brookings Institution report 2606

Policies to Be Determined, chapter 30, Brookings Institution report.. 2641

3174 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Trade practice rules: PmÂ«

Codes might establish for the protection of the business man (memo.

from Consumers' Advisory Board, etc.) 647

If confined to matters which have already been legally established as

unfair, may be enforced through the Federal Trade Commission and
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courts (Consumers' Advisory Board) 647

Trade practices, must be for prevention of fraud, vary for each industry

and are subject of major provisions (outside of the labor provisions) of

these codes 91

Prevention of improper, purpose (2) Federal Alcohol Control Admin-

istration 2195

31,000 complaints regarding, investigated and summarized 93

Louis Titus, attorney, Petroleum Code Authority, opposed President's

authority prohibit unfair trade practices, etc 2200

Unfair, prevented by functions Federal Alcohol Control Adminis-

tration 2167

Trade practices suspended, hotels and restaurants, cleaning and dyeing,

motor vehicle storage and parking, advertising display installation,

advertising and distributing, bowling and billiards, shoe rebuilding;

wages, hours and sec. 7 (a) have been maintained, N. R. A. is not

really functioning in respect to these industries 36

Trade regulation, Leander Conell 886-889

Transfer of power over production and production capacity, chapter 24,

Brookings Institution report 2623

Transit industry, code provision on limitation of new machinery 2938

Transportation, 27 percent of codes regulate specified transportation

terms, chapter 22, Brookings Institution report 2606

Transportation equipment, industry figures not included in cost of living. 2162

Treasury Department 2168

Complaint cooperage interests v. Federal Alcohol Control Administra-

tion .. 2168

Enforces tax law not Federal Alcohol Control Administration codes.. 2168

Federal Alcohol Control Administration cooperation 2167

Pays cost Federal Alcohol Control Administration, no assessment

distillers 2192

Triangle Ink & Color Co., Inc., N. I. R. A. extension urged 2833-2834

Trucking code, recommendations concerning 104-105

Trusts and monopolies, distinction between tendency in N. R. A. and in

private enterprise 1 412

Turpentine industry figures re cost of living 2162

U

Uncertainty, necessity for elimination of, by Congress 222

Undergarment and Negligee Industry, Code Authority for, N. I. R. A. ex-

tension urged 2831

Unemployment:

Among skilled workers, memorandum by Green 615, 616

Figures re, misleading due to method of set-up and seasonal activities. 67-68

Invoke every invention to end employment 2474

N. R. A. will increase unemployment under Flour Milling Code

(btter, Barnard & Leas Manufacturing Co.) 2847

No adequate census of 69

Relief of, one of the objectives of the N. I. R. A 166

Under N. R. A 741-742

GENERAL INDEX
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Unfair competition: Pasa

Broader definition urged by Walton Hamilton.. 2054

Constituting a quasi-judicial problem..:.:::.:.: 1009

Definition proposed 2475
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Definition should be changed :. 2054

Federal Industrial Court, to regulate, proposed by Javits, Benjamin

A., New York, combining function N: I. R. A. and Federal Trade

Commission â€” 2240

Jackson, J. O - 1703-1704

New legislation and draft of act proposed 1062-1069

Provision in Motion Picture Code, "exhibitors" unfair to inde-

pendent exhibitors 2030

Public should be protected from. : 634

Sales on consignment, exemption from prohibition granted by Cloth-

ing Code Authority - 448,449

Specific definition needed to get out of fog in administration 2475

Titus, Louis, attorney, Petro'eum Code Authority, opposed President's

authority prohibit unfair trade practices, etc 2200

â€¢Tobacco industry demoralized without stop-loss minimum price.â€” 1805

Under the Steel Code 2755, 2756

Use of trucks by tobacco warehousemen to obtain business unfairly

eliminated by code 1364, 1365

Unfairness in competition for labor among industries under Codes 182, 183

Unfair practices:

Desirability of maintainirg a maximum Of competition in business

which fails ahort Of .:......: 180

Growing in the drug ind istry for 25 or 50 years 1819

Re motion-picture industry, forcing exhibitors to purchase 1320

Of competitors. {Ste Competition, unfair.)

Protection against, necessary as a result Of imposition of minimum

wages, maximum hours of labor, and elimination Of child labor 168, 169

Desirability of prevention of, regardless of fixing of maximum hours

and minimum wages . ..:.....:.:.....;::.;...:.... 175

Desirability of determining What is selling below Cost... ... 177

Re motion-picture industry !1323

Unfair restraint of trade, codes should not ignore but regulate or prevent

the conditions which make for 660

Unfair trade practices:

Desirable to confine codes to few simple provisions covering clearly

established (memorandum from Consumers' Advisory Board, etc.). 647

Distinction between prevention of, and price maintenance 170

Necessity for simplification of procedure to expedite the handling of

complaints In re (memorandum from Consumers' Advisory Board,

etc.) ....,.:..... . 647

Responsible for high prices in farm, machinery industry.. 1800

Uniform bids:

Examples compiled by Consumers' Advisory Board 681-684

Fire hose, under code . 660-662

Open-price System 997-998

Uniform Discounts:

Codes complete the pattern of 657

Schoenbum, Adolph 1686

3176 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Uniform prices: Page

Arrangements for fixing in the case of numerous products S49

Basing-point system 853

Codes complete the pattern of (see also Open prices) 657

Rssult of open-price posting (see also Price fixing) 249
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Selling below cost 851

Shown in bids by U. S. Government Printing Office 249

Zone freight system 853

Uniform terms, restrictive, codes complete the pattern of 657

Union:

Corrupt officials --- 475-481

Breach between officials and members 480

Union firms barred from membership in I. R. Association 489, 490

Unionism, rapid growth among clothing workers 476

Union label, fraud upon the workers 476

Union shop, data requested by I. R. Association from Clothing Code Au-

thority - 417,422

Union, Negro employees afraid to join 2142

United Garment Workers of America: ,

I. R. Assn. members associated with 366

Fostered "superiority" of cutters 472

Formation.. 475

Dishonest leadership 476

Opposition to officials' misrule 477

â€¢Misruling bureaucracy sustained by union label overall industry 480

United Hebrew Trades, formation 474

United Retail Grocers and Delicatessen Dealers Association, Inc., N. R. A.

extension urged 2836

United States of America Association of Clothing Manufacturers:

Union forced people to join 386

Organization, membership, etc., New York Times advertisement 391

United States of America of America organization, discussed by Hillman,

Sidney - - - 334-337

United States Bureau of Internal Revenue Income Statistics, cited in

chapter 34, Brookings Institution report 2664

United States Chamber of Commerce:

Not sufficiently representative 2241

Recommendations for extension of N. R. A 2038-2039

United States Copper Association (Petermann, A. E., secretary), N. I.

R. A., extension of; cooperation, involuntary, voluntary; Capper-

Volstead Act; copper 2776

United States Department of Commerce, report on national income,

1929-32, cited in chapter 33, Brookings Institution Report 2659

United States District Court, Greif case opinion.. 492-494

United States District Court of Baltimore:

Excerpt from opinion in Greif case 460

Issues order restraining jerking of N. R. A. labels of Greif & Co 459, 460

United States Government Printing Office, bids received 249

United Typothetae of America, dominates Graphic Arts Code 2214

Utilities companies, defeated purpose of Plumbing Code. 2317

Utilities, public. (See Code, public utilities.)

V

Valuation of plant and equipment as cost basis. (See Cost basis.)

Variation of prices, order of President affecting 776

GENERAL INDEX
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Pan

Velvet industry, code provision on limitation of new machinery 2944, 2949

Verenes Ice Co., N. I. R. A. extension opposed; small business injured by

N. I. R. A.; Ice Code gives manufacturers monopoly _. 2845-2846
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Villa Rica Hosiery Mills, Villa Rica, Ga., H. G. Coleers, manager; small

business, codes detrimental to small business, especially labor costs 1955

Vincent, M. D., acting division administrator, N. R. A.:

Answer and refutation to Curlee's supplementary statement (p. 2916-

2929) on Clothing Code, code authorities thereof, and his examples

used 2930

Testimony 495-591

Clothing Code Authority, proposed budget 439-441

'Clothing Code Authority, correspondence with Curlee re data

requested by Industrial Recovery Association 414, 415, 416, 423

Memorandum on Greij case re noncompliance 574-583

Memorandum on Coat and Suit Code, Authority disagrees with

Howard Report 2592

Violations of Retail Drug Code, complaints average 1,000 a month for

entire United States, 80 percent adjusted without court proceedings,

92.3 percent settled by local code authorities 1836

Virginia Wholesale Confectioners Association, Inc., N. I. R. A. extension

urged- 2815

Vis-O-Tube Co., N. I. R. A. extension opposed; codes give monopoly to

big companies; price fixing rampant. 2859

Vita Foods, Inc., Jacksonville, Fla. (T. J. Aycock, Sr.) Getter to Senator

George Apr. 8, 1935). 1956, 1957

Vodka, list of permits (by States), denied by Federal Alcohol Control

Administration 2189

Volume of construction _. 890

Volume of sales. (See Sales, volume.)

Voluntary agreements, to impose industrial and labor conditions should

be retained by N. R. A. 30

Voluntary codes, discussion of 184

Voluntary policy in code making. (See Code, voluntary.)

Voluntary submission of codes, Congress should provide for 21

Voorhees, S. F.:

Chairman, Construction Code Authority re composition and operation

of Construction Code, bidding provisions, submitting recommenda-

tions for changes in Harrison bill, favoring extension of N. I. R. A.

for 2-year period 1928

letter submitted to Senate Finance Committee, dated April 15, 1935,

answering charges of National Association of Real Estate Boards. 1928-1930

W

Wage agreements in textile industry 619

Wage compliance, N. R. A. checks on wage compliance and effects resti-

tution '. 292

Wage conditions, bour And wage conditions affect interstate commerce 2497

Wage control 1707

Wage data:

Assembled by Clothing Code Authority at enormous expense. _ 415

Compiled by Clothing Code Authority from test weeks 406
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Wage differentials:

Clothing Code: PagÂ»-

Article 2 (b) 499-508, 510'

Article 2 (b), interpretation 311, 519, 534-536

Interpretation of article 2 (b) .- 511-519
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Extremely complicated in clothing industry 409-

Maintained by article 2-D of Clothing Code . 384, 387

Wage figures, published by Clothing Code Authority 431

Wage increases:

Compared with price increases, chapter 32, Brookings Institution

Report -. . 2645^

Distribution of, chapter 33. Brookiags Institution Report 2656

Wages:

Adequacy of, is as important for recovery, as volume of employment. 70'

Alleged one-sided statistics used by code authorities to show in-

crease â€” 2928-

Although money wages increased real wages decreased because of

rapid rise in commodity level 1903-

American Hotel Association attacks legality and constitutionality of

Hotel and Restaurant Codes 1397

American Hotel Association opposed to Hotel and Restaurant Codes. . 1393

Annual and hourly, in clothing industry, increased by codes: 422'

Annual more important than hourly wage i 422'

Answer and refutation by M. D. Vincent of Curlee's statement on the

above... -- 2928,2935.

Article II (b) explained 2923:

As result of provision wage violation bill rendered for approximately

$10,000 (letter, S. Schwob) 1952'

Average annual, higher in Curlee Clothing Co. than in New York

markets 417

Average, in auto industry H)9"

Average weekly require careful analysis of pay-roll records 405

Better before Warehousing Code (10 to 35 percent) 2233

Can be too high, as well as too low 223'

Changes in standard, and hours; effect on recovery . 849'

Clothing industry, increased by codes 382, 407, 433

Clothing industry, increases in higher brackets 395

Code benefits to cotton garment workers and to the industry 1419'

Code provisions violated; grand jury would not indict 258

Correlative with efficiency.. 168

Cotton textile industry 1180'

Decreased in tobacco industry under code 2142

Deficiency alleged in the Curlee case 2920'

Deficiency N. R. A. billing, Seinsheimer Co 661

Differentials have no effect .;: 1769'

Discrimination against Negroes under the codes. 2140-2147

Effect of processing tax upon cotton textile industry 1374, 1375

Elimination of codes will reduce . . 242T

Establishment of minimum 168"

Fertilizer code 174S

Fixing of minimum, the primary objective of the N. I. R. A 166

For women, very low 406, 407"

"Freezing" of, S. Clay Williams does not advocate 166

Furniture industry 740
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Wage, minimumâ€”Continued.

Provision for in codes has resulted in raising wage level from starvation

rates - - 314,315

Should be the same for competitive processes or enterprises. (See

suggested amendment to S. 2445.)
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Under the Lumber and Timber Products Code 2128-212&

Wages:

Money, as distinguished from real, chapter 39, Brookings Institution

Report - 266T

No increase in weekly earnings, wage hours increased through N. R. A.

codes, wages really declined by cost of necessities, opinion of Julian

K. Morrison 1943

Not enough differential, Virginia canneries 1728, 17301

"Overtime" and escape from payments in Pur Dressing and Dyeing

Industry 1424

Overtime, N. R. A. billing Bloch Co 561

People's Lobby favors general laws instead of codes 1405

Plumbing Code:

Cannot apply to two different phases of plumbing business 1811

Hardships ..â€” 1812-1813

Violators jailed. 1812

Precode, Curlee Clothing Co., St. Louis. . - *04

Proper distribution throughout families of the Nation 70

Putting a Bottom Under the Wage Rates, and Prices, chapter 34,

Brookings Institution report -- 2663

Raising, followed by Price Raising, chapter 32, Brookings Institution

report 2640

Raising Without Price Advances, chapter 32, Brookings Institution

report 2645

Rate under Lumber and Timber Code 2136

Rates and Prices Under the N. R. A., chapter 33, Brookings Institution

report 2650-2666'

Rates and Wholesale Commodity Prices, chapter 33, Brookings In*-

stitution report - 2655

Real, as Distinguished from Money Wages, chapter 39, Brookings In-

stitution report 2667

Reasonable fixing commendable 778

Recovery would be enhanced if N. R. A. retain only voluntary codes

fixing wages and maximum hours 1963-

Relative percentage of the cost of production varies in different in-

dustries 75

Respond to business activity 167"

Respond to business depression 107

Respond to demand for labor 16*

Restitution of 64

Retail Tobacco Code, helped 1803

Should be relative to the market, can be too high, as well as too low. 72

Small business appeals to Industrial Appeals Board, N. R. A., be-

cause of inability to pay minimum wage 1385

Small business wants lower wages 2450

Stabilized 2468-2469-

Tobacco Code provides for minimum wages and maximum hours 283

Statistics re building materials, etc 2265'

GENERAL INDEX
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Wagesâ€”Continued.

Weekly, about same with reduction of hours and increase of hourly PagÂ»

wage as f ormerly 49

Tables of 2161,2162
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Textile Industry, higher in South than in 1929 49

Titus, Louis, attorney Petroleum Code Authority, opposed Presi-

dent's authority re wages, etc 2200

Too high, plumbers _ 1721

Underpaying 157

Various conditions affecting 166

Violation of wage provisions claimed by code authority, received

deficiency bill $10,000 . 1951

Weekly and hourly earnings in fertilizer industry 1749

Wages and hours:

Iron and steel industry, 100 percent compliance 130

Of labor in the men's clothing industry, 1911-30 (Labor Department

bulletin) 379

Reports on bituminous coal unreliable prior to code . 110

Wagner bill, permanent legislation _ 1540, 1541

Wagon mines put o\it of business 110

Waiting period and open prices, Brookings Institution report, chapter 23. 2618

Walker, Piatt B., Minneapolis Lumberman's Service Association 2515, 2516

Walker, Q. Forrest:

Growth of monopoly under N. R. A. by price fixing, open price pro-

visions, and resale price maintenance, submitted speech entitled

"The Case Against Price Fixing Under Codes" 1931-1945

Speech, The Case Against Price Fixing Under Codes 1934-1945

Walton Cotton Mill, Monroe, Ga., Henry McD. Tichenor, president,

letter, March 7, 1935, to Senator George (see also Tichenor) 1962-1963

Ward, A. H. G., manager (see Remington Ward, printers, Newport, R. I.),

complaint against administration Graphic Arts Code 2776, 2777

Ward, Elmer L.:

Declined to serve on Clothing Code Authority 427

Granted exemptions from Clothing Code 448

Warehousers (liquor) come under Distillers' Code 2174

Waste materials industry:

Code 1558

Statements in re industry, by J. N. Berkman 1569

Waste Materials Industry Code. Not for best interest of industry 1560

Waste Paper Code created a monopoly 1451

Waste paper industry:

How operated 1451

Profits increased under N. R. A 1451

Represented by C. H. Lipsett 1451

Watson, Russell E., for Chicopee Manufacturing Co. et al., subsidiaries of

Johnson & Johnson, in opposition to production control in Cotton Tex-

tile Code, advocates general increase in wages and shorter hours 1178

Ways and Means Committee, testimony Representative O'Connor re

whisky Trust. 2173

Wax paper, code provision on limitation of new machinery 2949

Weber Dry Goods Co., N. I. R. A. extension urged. 2820

Weider, Frederick J., treasurer Barr & Creelman Co., Rochester, N. Y.,

N. R. A. detrimental to small business, benefit to big business 2215-2217

Weinberg, Leonard, chief counsel in Greif case 462
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Page

Weirton case, district court decision 1540

West Chester Hosiery Mills, Inc., N. I. R. A. extension urged. . 2817

Western Federal of Miners, labor troubles 111 1! 477

West Side Cut Stone Co., N. I. R. A. extension opposed . 11 2855
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Wheat Flour Milling Code, drafted and dominated by Milling Trust, 33

big corporations '. 1800-1801

Whisky (see also Federal Alcohol Control Administration, Alcohol, etc.):

Production figures, 1934 2175

Operation and/or erection distilling plants after prohibition 2175, 2176

Federal Alcohol Control Administration controlled production via'

permits '. 2170

Federal Alcohol Control Administration functions 2167

Federal Alcohol Control Administration issued 192 permits ... 2176

List of Federal Alcohol Control Administration permits, by States 2177

List of permits, by States, denied by Federal Alcohol Control

Administration . . , 2189

Distillation of whisky in only five or six States before prohibition 2192

Whisky Trust:

Testimony Representative O'Connor before Ways and Means Com-

mittee â€” U'J.l.'l.'Ll-.l 2173

Whitcomb & Keller, Inc.:

Prices under Construction Code too high 2850

Whiteley, Richard P., conference with A. F. Hinrichs â€” 2163

Whitney, Roland A.:

Child Laborâ€”Child labor clause should be incorporated in Federal

law â€” 1961

Codes a hardship on small business 1962

Whitney Bros. Co., letter 1961-1962

Minimum hoursâ€”Hardship on small industries 1961

Wagesâ€”Minimum wage provision in code excellent 1961

Wholesale and retail division. (See Code, Wholesale.)

Wholesale commodity prices and wage rates. Chapter 33, Brookings

Institution Report 2655

Wholesalers (alcohol) unorganized 2167

Federal Alcohol Control Administration controls retail outlets by man-

ufacturers or wholesalers 2167

Federal Alcohol Control Administration functions 2167

Code, Federal Alcohol Control Administration 2165

Wholesaling or distributing trade (see also code authority, wholesaling or

distributing trade):

Code authority. N. I. R. A. extension urged by code authority 2840

Williams, Ernest Wells:

Suggests: (1) Permanent congressional committees to supervise

N. I. R. A.; (2) extension N. I. R. A.; (3) retention industrial con-

trol features of N. I. R. A -- 2777-2780

Williams, S. Clay:

Antitrust laws, a proper invasion of the field of business by Govern-

ment â€” 211

Antitrust laws abrogation pro tanto by codes 190-191

Antitrust laws, business men intimidated by 206-207

Antitrust laws, incompatible with codes 206

Antitrust laws, limitation of abrogation of, discussed 191-192

Williams, S. Clayâ€”Continued.

Approved power to say at what prices goods'should not be sold', but Page

disapproved power to limit profits or assess excess profits tax. 281

Assessments, legality of, discussed ... ... . 188

Big businesses, started as small enterprises. .. . _". . . . _ 207

Believed the only true definition of a monopoly was where all but one
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concern in a given industry were driven from the field ....... 266

Believes absolutely in "open competition", that is, price stabiliza-

tion â€” 281

Boycott and other extra-legal methods N. R. A. - ... 288

Boycott, very effective when used by N. R. A. :.' .... 288

Business, law, tobacco . 226-

Centralization of industry discussed 206, 208

Child labor, elimination of . . 168

Code authorities, exorbitant salaries paid to .... 205

Codes, adoption of, reasons for minorities withholding; discussion of. 213

Codes, antitrust laws incompatible with , . 206

Codes applied to intrastate business a mistake . 289-290

Codes, criticism is mainly against administration and construction,

rather than against 219

Codes, industries, under, unfairness in competition for labor among,

discussion of 182-183

Codes, final approval responsibility of Administrator or President. â€” 273

Codes, monopoly produced by . 206

Codes, compliance with, absolutely necessary: 214

Codes, possibility of imposition upon a majority by a minority

discussed . 215

Codes, some industries wrote their own to avoid having one written

for them possibility recognized 190

Codes, some features experimental of doubtful value, etc: '..' 271

Codes, some, prevent discontinuing payments within a limited time

mainly in the interest of uniformity of practice, rather than in the

interest of affecting price '170

Codes, voluntary, discussion of 184

Competition between communities for industries, discussion of 198-200

Competition restricted by posted prices or price filing 269

Competition, with legal restrictions proclaimed to be the best way to

determine price and profit 193

Competitive basis, necessity stated for maintenance of I 178-

Competitive influences, the question of prices should be left to be

worked out through the play of 176-177

Competitive position of one industry as against another industry,

necessity for recognition of 180

Competitive system, preservation of, is the fundamental objective of

N. R. A 17*

Competition, elements of, other than those relating to wages and

hours 174

Competition for labor, discussion of 181

Competition for labor among industries under codes, unfairness in,

discussion of 182-183.

Competition in business, desirability of maintaining a maximum oT,

which falls short of unfair practice 180

Centralization of industry discussed 206-208

Concealed profits, difficulty of determining 176
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Williams, S. Clayâ€”Continued. Page

Concentration of industry in large centers 205-206

Construction industry, a newly finished building is not what it cost

to build - --- - 222

Corpocate state, no necessity for going to the length of changing our
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form of government to 209

Cost accounting, difficulty of establishing methods of 172

Cost of production, difficulty of determining 176

Costs:

Difference in nature between manufacturing and distributing. 284-285

N. R. A. should examine into claimed costs 286

Did not think could get puhlic approval of price fixing 265

Differentials:

Artificial bureaus creating 199-200

Natural barriers recognized by N. R. A. in fixing- 204-205

N. R. A. policy with respect to, discussion of 198-199

Price, discussed 193-194

Dividends paid by industry out of surplus 194

Durable goods and nondurable-goods industries, classification dis-

cussed . 219-220

Durable goods industries, employment statistics in 218

Efficiency, high, generally goes with size in business 209-210

Employment, effect of labor-saving devices on, discussion of 216-217

Employment, spreading of, by limitation of hours of labor 168

Employment statistics in durable-goods industries 218

Employment statistics, nondurable goods industries 217-218

Expressed view that in national consideration of business problems

sectional or regional differences be given full consideration 274

Fair practice regulations designed to protect the business man 174

Favors prioe fixing only to guarantee normal profit 282

Financing, effect of, on recovery 221-222

Government, whole question of N. R. A. goes to the character of 209

Hours of labor, limitation of.. 168

Hours, maximum and minimum wages, universality of agreement as

to desirability of retention in N. R. A . 180

Industry initiates code provisions; sometimes suggestions made by

N. R. A. but no part taken by Congress. _ 274

Industry gradually realizing that through N. R. A. it cannot get such

extreme desires as price-fixing 265

Interstate Commerce:

Discussion of 212

Impossibility of defining 211

Labor, competition for, discussion of 181

Labor, hours of, effect of staggering, discussion of 223

Labor-saving devices, effect on employment, discussion of 216-217

Lumber Code, price-fixing provisions suspended where small concerns

complained of chiseling 78

Minimum standards, effect of enforcing 208

Monopolies and trusts, distinction between tendency in N. R. A. and

in private enterprise. 214

Monopolistic control differentiation from concentration 203

Monopoly produced by codes 206

Nondurable and durable goods industries, classification discussed.. 219-220

Nondurable goods industries, employment statistics in 217-218

GENERAL INDEX
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Williams, S. Clayâ€”â–

Continued.

N. R. A.:

Cannot save both the inefficient operating unit and the wage of Face

the worker employed by it 203
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Checks on wage compliance and effects restitution. 292

Discussion of aims 178-179

Has tried to avoid anything tending to build a monopoly 266-267

Natural barriers recognized by, in fixing differentials 204-205

'Objects of, better attained by an administrator than by Congress. 280

Power to impose a code upon a minority 259

Small business handicapped by 203-204

Standard code contains inhibition against selling below a posted

price. 269

Takes from Congress, the right to pass on measures which,

through Executive order, become law 273

"Tendency to eliminate the inefficient by the perfect operation of. 203

Viewed an emergency from the standpoint of conditions affect-

ing employment, wages, purchasing power, etc 264

Whole question of, goes to the character of government 209

â€¢Old employees fired, cannot earn minimum wage. 2720

â–

Open prices, the drift of N. R. A., opinion is in the direction of 172

â€¢Opposed to monopoly of a section of an industry by "one hand, one pair

of hands, or a few sets of hands" 266

â€¢Opposed to monopoly of national situation by industry 266

â–

Overhead of distributing concerns not considered by N. R. A., 10 per-

cent added to invoice 286

Price and profit best determined by competition, with legal restric-

tions 193

Price differentials discussed 193-194

Price fixing or posting prevents public from buying for less than

posted price 270

Price fixing not to be approved except in emergency 263

Price fixing should not be done at all 280

"Price maintenance" as a device has not been successful - 193

Price maintenance, N. R. A- opposed to 169

Price maintenance, code provisions, the drift of N. R. A. opinion has

been definitely away from 171

Price maintenance, distinction between, and prevention of unfair

trade practices 170

Price-posting under Lumber Code raised prices over 40 percent,

Williams said unfortunate 271

.Price stabilization approved 281

Prices, the question of, should be left to be worked out through the

play of competitive influences 176-177

Production, statistics showing decrease in 223-224

Profit and price, best determined by competition, with legal restric-

tions , 193

Public interest, all business affected by, discussion of 210

Purchasing power, increase of; one of the objectives of the N. I. R. A. 166

Purchasing power distinction between creation of and transfer of 224

Purchasing power, distribution of, should be a main objective 223

Recovery, one of the objectives of the N. I. R. A 166

Becovery, effect of financing on 221-222

Reform, one of the objectives of the N. I. R. A 166

Relief, one of the objectives of the N. I. R. A. 4,66
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Williams, S. Clayâ€”Continued. w

Said codes did not increase.or maintain prices 262"

Said small as well as large units wanted restrictions, though large

industries promoted the codes 262

Said open price competition preserves competition 282"

Generated for member@umn.edu (University of Minnesota) on 2011-09-29 17:47 GMT / Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Said was rotten principle to give Government authority to prevent a

man from going into business 260

Salaries, exorbitant, paid to code authorities 205

Selling below cost, discussion of the adequacy of prohibition of. 170*

Selling below cost, desirability of determining to the extent that it

amounts to an unfair practice r 177

Selling below cost, impossibility of N. R. A. or any Government

agency to determine 177

Selling below cost, a form of unfair Competition growing out of estab-

lishment of minimum wages, maximum hours of labor and elimi-

nation of child labor 169

Selling below cost, investigation of complaints of, by ft. R. A 171

Selling below cost, not necessarily an unfair practice 175

Service codes, hard to compel compliance 291

Sherman antitrust law abrogated pro tanto by codes 190-191

Small business, Congress will take the side of 209-

Small businesses, efficiency compared with large businesses 167

Small business handicapped by N. R. A 203-204

Small business, need to protect under general rules -- 287

Small business powerless to protect itself 205-206

Small business violations of Retail Solid Fuel Code, citation of 173

Small enterprises; big business started as -â€” 207

Some industries assured N. R. A. that price-posting would not be

used against public interest 271

Standardization of advantages, destructive of initiative 207

Standards, minimum, effect of enforcing 208

Surplus, dividends paid by industry, out of 194

Statement of 165

Tobacco Manufacturing Code, provides minimum wages and maxi-

mum hours 283

Trusts and monopolies, distinction between tendency in N. R. A. and

in private enterprise 214

Uncertainty, necessity for elimination of, by Congress 222

Unemployment, relief of; one of the objectives of the N. I. R. A 166

Unfairness in competition for labor among industries under codes,

discussion of 182-183

Unfair practices:

Desirability of prevention of, regardless of fixing of maximum

hours and minimum wages 175'

Protection against, necessary as a result of imposition of minimum

wages, maximum hours of labor and elimination of child

labor 1 - 168-169

Unfair trade practices, distinction between prevention of, and price

maintenance 170'

Voluntary codes, discussion of 184

Wages:

Can be too high as well as too low 223

Correlated with efficiency 168

Fixing of minimum: the primary objective of the N. I. R. A-. 166

"Freezing" of, does not advocate â€” 166-

GENERAL INDEX 3187

Williams, S. Clayâ€”Continued.

Wagesâ€”Continued. Page

High, not necessarily a governing factor in competition for labor. 181

Minimum, and maximum hours, universality of agreement as to

desirability of retention in N. R. A 180
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Minimum; inefficiency sometimes protected by lack of 167

Minimum established 168

Respond to demand for labor 167

Various conditions affecting 166

Wholesale and Retail Tobacco Codes, contain loss limitation provision

in lieu of price fixing 284-285

Wilson, E. O. (See the Beaufort Gazette.)

Wine Code 2165

Wine growers, table of actions by F. A. C. A... 2195, 2164

Wine, liquor wholesalers, table of actions by F. A. C. A 2195

Wise, Barton, Mrs., testimony against N. R. A 1577

Wittenauer, Bernard, destructive conditions imposed on unorganized

labor, steel industry, by codes 1733

Wolfe Engineering Corporation:

N. R. A. extension opposed 2883

N. I. R. A. oppressive to small business 2883

Wolfe, H. W., manager. (See Wolfe Engineering Corporation.)

Wolfe, H. W., president. Refrigerating Machinery Code assessment

claimed unjust, labor provisions of same claimed unenforceable, and

monopoly produced by codes 2884

Wolfe, Nathan, dominates code authority in cloak and suit industry 2523

Women, not even paid for factory work 407

Wood, General, letter re possible appointment to N. R. A 552

Wood, General, of Sears-Roebuck, on Industrial Advisory Board of

N. R. A 239,240

Workmen's Circle, organization.. 476

Wulf Bros., Inc., New York City, complaint against finance committee

of Men's Clothing Code Authority in telegram to Senator Harrison,

alleging arbitrary action 2780

Y

Yamins, Nathan, Motion Picture Code (letter, Nathan Yamins) 2793

York Ice Machinery Corporation, N. I. R. A. extension opposed; Ice Code

limits production, restricts competition, prevents erection of new plants,

injuriously affects manufacture of refrigerating machinery 2846, 2847

Youngstown Erie Terminals Co., P. F. Anderson, vice president and gen-

eral manager, objects to Merchandising Warehouse Trade Code Author-

ity discriminates against small business, assessments, threats, etc 2332

Yount, H. M. (See Newton Glove Manufacturing Co.)

Z

Zeitung Arbeiter, the first labor paper in Yiddish 474

Zone freight system:

Attitude of Consumers' Advisory Board 853

Discrimination 853

Effect upon prices 853

Zoning systems, inclusion in codes 686

Zotti, H. F., N. R. A. protects big business but squeezes out small business. 1271

X

