






THE MeN AMARA SENTENCE JUSTIFIED

American courts. The court is, of course, not bound to follow the recom­
mendation of the District Attorney, but it is the common practice for our
courts to do so unless some good and exceptional reason exists for refrain­
ing from following the rule.

The primary and paramount object of the McNamara prosecution"
undoub :edly was and ough to ha,e been to put a stop to the commission
of ;;imilar crim - in e furore. The connction and execution of both of

e JIC-:'-. ould ha.e failed to bring back the life of a single vie-
0: - a crime; or €len to compensate the owner of the build-

'c!l ~ de:,-no,ed for his financial loss. The. average newspaper
and the average man on the street seem to lose sight of the funda­

mental fact that all of our criminal laws are intended for the protection
and welfare of society, and for that purpose alone. Each of them seems
to think that the real object of every criminal law is to wreak vengeance
upon the unfortunate individual who transgresses it. As a matter of
fact retribution and vengeance as theories which justify the punishment
of individuals for the violation of any law are relics of a barbarous age
and have no proper place in modern civilization. It must be obvious to
anyone that it is practically impossible to inflict the proper amount of
punishment upon any individual unless the court can be put in pos­
session of all the facts which are necessary to enable it to measure the
degree of that particular individual's culpability. Of course it would he
impossible to do this, because the environment of a man from the time he
was born until the time he committed the crime would be a most im­
portant factor in determining this question. Nearly all students upon
this question agree that the correct theory is that the law should never
inflict punishment upon an individual except for the sake of some future
good to be reached thereby, and because the safety or welfare of society
demands it. In other words, the criminal law is said to proceed upon
the utilitarian theory that the punishment is never justly imposed ex­
cept when it has for its object the accomplishment of some future good.

All modern writers on the subject agree that the punishments pro- .
vided by the law are intended to secure:

1. The deterrent effect, according to which punishments are in­
flicted in order that othe:r would-be lawbreakers may be discouraged from
crime.

2. The preventive effect, the aim of which, as its name implies,
is to prevent a repetition of the offense by the imprisonment or execution
of the criminal.

3. The reformatory effect, which is the moral reformation of the
delinquent.
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4. '1'he educative effect, which is to arouse the conscience of the
wrongdoer to the true nature of his act and to show him what is right and
what is wrong, rather than to teach him that he should do what is right
and avoid doing what is wrong.

5. 'rhe educative effect that the full exposure of the crime and of
all the causes which lead to it, together with the punishment of the
criminal, may have upon the community at large, and this in certain
classes of crimes is by far the most important part of the educative in­
fluence which is exercised by such punishment.

By far the most important function of punishment for violations of
the criminal law is that of securing a deterrent effect upon other would­
be -lawbreakers. From my personal experience and observation, coupled
with a study of criminal statistics, I have become convinced that it is
the swiftness and certainty of punishment, and not its .severity, which
will operate most effectively to deter other would-be lawbreakers from
committing crime. When the punishment is more severe than the aver­
age juror considers just, convictions become less certain and less frequent.
Consequently the deterrent effect is thus largely decreased, instead' of
being increased, by the very severity of the penalty' which is attached to
the crime.

In the McNamara cases the deterrent effect which has unquestion­
ably been secured by the pleas of guilty and by the infliction of puniEh­
ment at this comparatively short time after the arrest of the criminals,
will be incalculably greater than any which could have been secured by
convictions after prolonged trials which would unfortunately have failed
to convince millions of our fellow citizens that they were guilty.

If, as we should, we eliminate from our consideration the element
of vengeance, we are inevitably brought to the conclusion' that the speedy
and conclusive determination of those cases which was reached will be of
inestimable value to society. It is difficult to conceive how a greater
deterrent effect could possibly have been secured than the one which
will now inevitably follow. Right minded members of organized labor
will look with suspicion for some time to come upon any cases of dynamit­
ing which occur in the future under circumstances which suggest a motive
on the part of any radical members of organized labor. This fact aloni
will tend to deter reckless and irresponsible men from committing such
crimes. If the MeNamaras had been tried and convicted the evidence
produced at the time of the trial would have been misrepresented to mil­
lions of our citizens by garbled and exaggerated reports, as well as by the
suppression of important parts thereof, and millions of our fellow citizens
would have always believed that the McNamara boys were the victims of
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a capitalistic plot and were heroic martyrs to a great cause. In conse­
quence thereof no appreciable deterrent effect whatever would have been
secured by their conviction. Indeed, the contrary result might have fol­
lowed. In other words, the deterrellt effect which has been secured by
the pleas of guilt: which were made by the MeNamaras is largely aug­
men ed by the educati,e.effect which the outcome of the prosecutions has
ha pon e public at large, and particularly upon intelligent, law­
ab"dinO', patriotic members of organized labor. This is one of the most
important effects of prosecutions. It is pre-eminently true of the Mc­
~amara cases as it was also of the recent prosecutions of municipal cor­
ruption in San Francisco. The educative effect upon the public at
large in the latter cases led to certain amendments of the city charter,
such as the referendum upon all public utility franchises, which will havQ
a much greater deterrent effect upon future would-be lawbreakers than
would have been secured by the mere imprisonment of all of the men
who were under indictment. This is so because it will not pay for the
officials of public utility corporations to bribe public officers to grant
franchises to them, which can immediately be defeated or vetoe~ by a ma­
jority vote o.f the people.

In conclusion, I repeat that the action of District Attorney .Fred­
ericks and Judge Bordwell ,vas right, because the aim of the criminal
law ought to be and is to promote and secure the general welfare of
organized society and because the pleas of guilty by the McNamaras,
with the swift and mercifully moderate punishment which followed, are
better calculated to promote and secure that general welfare than long
drawn out trials; with the attendant and inevitable evils which I have de­
scribed, could possibly have done.
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