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a_copy of a set of notes I have mede In the process of

1

ducs z myeell on some of the vagaries of the laws on land warfare
and belligerent occupatlion. The ldea I had in mind was to point up

the more pertinent @rlu@in$es of laws covering the typs of violations
we are most likely to find In Qcﬂu%imd Germany. The zul es on “’i%bﬁ@
of war and on the sigk. wounded aﬁ d dead are %@i noiuded

these are rather speciftic I made the notes slmply MY -
self but thought vou %Auhﬂ 1ike to have them.

he more I rea f on the subject \
soing to Tind precedent in law or in
a i Tor many of the types of viclations we are

An authority on internationsl law, W. ﬁarzug, in an

*Tnternational L@ wm “tubborn Facts published in

2
ne Tricolor for = 1944 concliudes %;ﬂa new to-
concepts arising ne 5 last war have o 1y upset
r concepts of civilized laws of naticns.

“@

"If, in additicn to ﬁxactiuzw? by the occupant power :
sole interest ol 1ts armles, tlere is au actlion visibily ¢ ised
ruin and dispan the occupled territory, to undermine 1 sio
cally, bo w k rentelly, to kill it %Grﬁlla then inte ion
lew the es are even nmore inad @q-aie to cope with the
sub, b

domd
&
LB

inadequa
»«?n & g

gs i% 8 M&t
b &

It =& ppoa

o
B o
s
o o
2o
o B
g
]
ot
3 ey
oy
¥
by
m
=
o
e

T £
Crimes Comnmissi : ming , e spparently is
goling to treat ag war crimes any ascls whiech sre obnoxious tc the
fundamentel principles of humanity and chivalry and which are not jusiti-
fled by military necessity.
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OF DHEMY CIVILTANS

-

Civilian aliensg found in beliigerentsf own terribory may be dnterned. Must

N
8]

be treated at least as favorably as PWs. Not required to work, other than care of
5. {(JAGS text T, pp 36=7,

vention silent on this point, and it is LUQVOWUWV law (Oppenheim, p. 299).

camp; obher volunbtary work permibied, for same pay as

On dywasion, civilian enemiss

PO o

are not uUD]C”E to being interned or

o

captured, (HR L6; JAGS Text, p. L8) even tho they work on fortifications, or as
drivers or clerks for the enemy army. But high eivil officials, and othsrs
particularly useful to enemy army as courriers, guides, etc. may be taken as PWs.
Also ovher influential persons wao may incite resistance (Fl 27-10, par 76) and those
who normalily follow the army as press men, sublers and contractors (JAGS Text 7,
» L9=507.

Use of enemy civilians for military works or operations prohibited (HR, Art 23

and L&),

tling enemy civilians Lo 2

g informat about thelr army or its
Je

& iy
defenses (MR, Art Lli; Oppenheim, pe 205
4. ether, forbids empioyment of enemy nationals

re

art 23 L and art Ll, taken tog

2
not only'us owmwatants, but also as cooperators in any procesdings which ar

to contribute to the defeat of their own country (Wheaton p. 2L6).

Persscubion of Jews considered a war crime (Inter-allisd declaration of 17
Dec 1942 - Wheaton, p. 2L2)

Deportation and enslavement of peoples by Germany listed a
De 24)“&)*

Taking and execubion of hostages by Germany denounced

Jan 1942 (Theaton, p. 263).
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crime. (Wheaton,

by allied powers, 13

"o general penalty, pecunlary or otherwise, may be inflicted on the population

-

Q

n account of the achs of individuals for which it camnot be considered as collectively
responsible.”  (Hr, Art 50, p. 261),

Slave labor in Germany probably violasbtion of several rules (HR, arts 23, L3, L,

On slave labor - M.....seethere is no vight to deport inhabitants to the country

)

of the occupant, for the purpose of compelling them to work there"., Lven German
writers admit illegality of taking Belgians to Germany in last war (Oppenheim, p. 345,

JAGS Text 11, pp 102-106).

Fawily honor and rights, the Lives of persons, and private property, as welil
L5 s 3 E brop )

L

as religidus convicitions and prachtice, must be respechtad, Private property may nct

ac
ve confiscated"., (HR, art 1;6) This may be basis for listing as war crimes any acts
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against enemy cilvilians, not elsewhere speciflically denounced and which cannobt be

-

excused in the name of military necessity. (own conclusion) (Also fundamental

princivles of humanity in customary law may be a basis = Wheaton, p. 165; also

Hague Regulations are not a complete code. The preamble stales:
P

"intil a more complete code of the laws of war can be issued,

the High Contracting Powers think it expedient to declare that in

cases not included in the Regulations adopted by thewy, populations

&

o

and belligerents remain under the protection and the rule of thne

principles of the laws of nations; as they result from the usages

5

established betwean civilized nations, from the laws of humenity,

[,

and the reguirements of the public consclience,m

, (JAGS text 11, pe. 98)

Reprisals, concerning population: may be inflicted on population for schts of

individuals for which community is not responsible, bubt only for violations of

Reprissl is retaliation in kind to compel original offender to refrain from his

PO A ——

illegal acts. Collective punishment may be lmposed for viclations of laws of war

and for violation of occupant's regulations. (JAGS text 11, pp 115-120).




NTTOHAL LAWS

Geneva Conventions
Re: Sick and Wounded (Red Cross) - 186L, 1906, 1929.

Re: Prisoners of War = 1929.

e

Hague Conventions:

‘Re: Lend Warfare - 18 993 o. IT; 1907, No. IV.

hpply where conventions not specific. Laws are proved by (1) iHistorical
documenbs of International practice, such as records and correspondence of LOTQl#H
officerss (2) Textbooks of authorities; (3) Decisions of International Courts and

Courts of Arbitration; and (L) Decisions of Wational Cowrts.

BASTD PRINCIPLES

(1) Military Necessily. Permits use of all forms of regulated violence, but does

t suspend operation of specific prohibitions, as Germany contends, Laws may be
set aside in certain circumstances:

2. Reprisals for breaches by the enemy.

g

Hxpress provision that a law
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be abrogated, when "imperatively demanded

by necessities of war®,

c. Required respect for private property is abrogated whenhmilitafy need is
imperative.,
(2) Humanmiby. Destruction of the enemy is modified by the claims of humanity to
the extent of surrendering the Muss of any engine of war whose military effect is
disproportioned to the suffering it entails". Examples: Polson, refusal of

quarter, injury and killing after surrvender, torturing to get confessionsj

dum—dum and exploding bullets, gas, ebce

(3) Chivalry, Military honor, denouncing bad faith and treachery. Ixample:

Oubtawry, proscription, misuse of flags,. insignia or uniform,

LAWFUL BELLIGERENTS

(1) Lewful belligerents are members of combatant and non=combatant army forces,

e

civiiian levee en masse, or any other group that meets the test: (a) comanded by




person responsible for his subordinates, (b) have fixed distinctive emblem
recognizeable at a distancs, (c¢) carry arms openly and (d) conduct cperations
according to laws and usages of war (HR 1 and 2). When captured, i
belligerents are protected by PW treaty.

(2) Unlawful belligerents are liable to punishment as war criminals. FExanples:
Guerillas, snipers and members of civilian uprisings in occupied territory.
Guerillas may be soldiers who conbinue operations afber cesssabion of hositiliﬁiesj
or civilians who do not meet the L point teét. They are legitimate if they meet

P

o
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he lL-point test,




SPIES

Yot war criminals - MR 2L (par 37), HR 29 (par 202 a) and AW 82,

Entitled to trial - HR Art 30 and AW 82,
Include all persons, civilian or military, both sexes.

Definition FM 27-10, p. 58

4

Shall suffer death penalty - AW 82,

render their use more difficult.
FM 27""},0’ po 58

(Thus distinguished

Immunity - if escapes, rejoins own army and recaptured, is only a PN - HR

(rule doses not apply to war traibors - M 27-10, p. 60)

from Pils)

Art 31.
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ACTS WOT JUSTIFIED BY WILITARY 105

Use of Poison or poisoned weapons. Includes also spreading contagious diseases,

Bubt contamination of streams, such as placing dead animals in the, is per-
mitted. {(HR Art 23, par (a2)) Alsc permitted to poison water supply if
notice is posted (JAGS Text 7, p. 30)

Use of (ases and Chemicals. U. 8. not party to any trealy restriciting use of

toxic or non=toxic gases, smoke or incendiary materials. (FM 27-10, par.
.) But President Roosevelt has condemned "use of polsoncus or noxious
cases" and has warned the Axis thal its use by them will bring prompt

retaliation in kind. (JAGS Text 7, page 29)

Treachery. Generally, the assuming of false character to effect a hostile act.

Examples: Lrossing enemy lines in disguise to wound and kill; shooting a

123

-

captor in act of surrenderings feigning death, then using weapon; using
enemy wounded for cover; using civilians as a screen in altack; offering
a reward for enemy "dead or alive'., (P 27-10 and JAGS Text, both par.

‘30=31, Oppenheim, p. 272, Wheaton P. 207).

Injury after Surrender = When an enewmy combatant ceases to fight and asks for

mercy, he is soliciting Pguarter®; when his 1life is spared and he is made
prisoner, "quarter” is granted to him. Such a combatant may not be in-
Jured or killed. Applies also to sick and wounded. (FM 27=10 and Text
7, par 32=33) and to parachutist of disabled plane over hostile territory.
(JAGS Text pe 3L). Forbidden to declare that no guarter will be given.

HR Art 23, par (d)).

Exceptions: (1) FEnemy contimues fire after hoisting white flag, and (2) re prisal
in kind. (Oppenheim, pe. 271) Also when not practical as when victory
during an abbtack would be hindered, during a pursulb, and in Tiring artillery
on fugitives, (Wheaton pp 209-210)

Employment of Arms Causing anbcmguafy Injury., Prohibited by HR Art 23 (Fu 27-10,

par. 3l). Inciudes dum~dum or any unjacketed or grooved bullet, explosive
buliets, gas projecﬁilasg poisoning water supply, using germs, ebtc. (JAGS

text, par. 3L; Oppenheim pp 271-275; iheaton pp 201-206),




Using Enemy Nationals in Operations., Prohibited in HR, Art 23 (T 27=10 and

text par 36), Fxamples: Digging of trenche s, constructing fortifications
and gun emplacements,eveﬂ.at a distance from the front, rspairing of arms,
maldng munitiensﬁ and Euilding military roads. (JAGS Text par. 36).

HR Art 23 is "clearly of 2 more comprehensive chavacter
cperations - and inciudes services in all kinds of
subsequently useful to the belligsrent in carrying on of his war."

(Ilhsaton, p. 210) This is a debated and unsettled subject, however.

(Oppenheim, p. 278) Lawful to use en emf nationafsto tend their wounded,

bury their dead, repair and build reads and bridges of general utility.

4 7, par. 36). Capital punishment and imprisomment lawful to
enforce work, 1f necessary. Ixbtent of violent means Tfor these purpose
limited by MR LS: "family honor and rights, individual lives and pr'vaue

hroperty, as well as religious convictions and liberty, must be respescted”.

e

{Oppenhein, pp 278-9)

Destruction or Ssizure of Property. Destruction or seizure of enemy property,.

public or private, prohibited unless lmperatively demanded by necessities
of war. (JAGS Text 7, op L3=L}.
Znemy property, public or private, to be respected (MR, Art 23g).
Private property must not be confiscated (HR, art L6).
Buildings dedicated to religion, art, scienge, charity, histor

i
monuments, and hospitals must be spared, unless used for wilitary purposes

(HRg Art 27). Duty of inhabitants to mark these places with black and
panels - (H IX Art 5, par 2, 1907)

Pillaging, even in assault, is prohibited (HR, Art 28)

termany listed as war
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2. ot listed as exception in consideration of

2
wilitary necessity (Wheaton, p. 248.)




‘Ruses of war and measures to obtain information about enemy and country are
permissible (HR, Art 2.

Absolute good faith must be observed (R 27-10, par. 38).

legitimate Ruses: Spying in civilian disgulse; bribery of enemy military and

government officers, persuading deserticon and insurrection when done
of

= L

v combatants in uniform; use enemy

or withdrawel if discarded before opening of fire; émbushes and T
movements ; and Text 37, 36, LO;
Wheaton, D.

Tilegitimate Huses: zenerally, any act in-
volving trea rally, Talse declarvation

Examples: Oombatant parachutists in ensmy unil
Feigning surrender to lay a trap (Oppenh
Killing by disguised combatant is a

Using Red Cross on troop transport, milita
2

i
1

u09‘3 gun positiongu P
b

of refuge for troops (Vheaton, . 5. CPs
or any place sxecept at sanitary estbablishments (FM 27-10,
par L)

Using flag of truce To obtain information, for surprise atiack,
or to gzain 27=10, par. L2)
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RATTION OF POSSIBLE DEFENG
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Milibary Wecessitye. Germany contends thalt necessity in war overrules the manner

of warfare. Bub Hague Conventlions took military necessities into account in
framing the regulations. (Oppenheim, p. 18Ls JAGS text 7, pe 6). German authority
has contended that "violation of the Laws of war alone offers (is justified as)

LI )

either a means of escape from extreme danger or the overpowering of the enemy'.

Military necessity -= does not justify such violation. (JAGS text 7, pe T)e

Both conventions and usages specifically prohibit certain practices as never

Justified by military necessity: wuse of poison germs, and gases, acts of treachery,
2 B

njury to PiWs, use of arms causing wunnecessary injury, use of enemy civilians in

3liitary work or operations, ummecessary desbruction of property and pillaging.

Reprisals. "ot now provided for in conventions, and some precise rules regarding

']

reprisals is an lmperative necessity. In last war, abrocities commitbted in Belgium
and IFrance were declared by Germany to be justified as measures of reprisal.”
(Oppenheim, p. LL9)

Timitations: (1) prohibited in case injury comgiained of has been repaired, (2).

shall never sexcaad %

he méasure of infrac

ted by the enemy, and (3) may

4

be inflicted only for viclations of laws of war (jh} text 7, pp 118-9)
Reprisals apgainst PWs prohibited (GPW, art 2)

I}

Reprisals never adopted for revenge, but only as an unavoidable last resort to induce

enemy to desist from illegitimate practices (HM 27=10, par. 358)

Collective Punishment., Way be imposed both for violation of laws of war and

violation of occupant's regulations {(JAGS text 11, p. 116; TR art 50).

Timitations: (1) Wo general penaliy to be imposed for acts of individuals for which
they and the community carmmot be regarded as jointly and severally responsible (JR,
art 50}y (2) community responsibility must be presemt in each case (JAGS text 11,

pe 113); (3) destruction committed by legitimate combatants is not a ground (JAGS

7

text 11, p. 113); (L)) exhorbitant fines do not differ from pillage
(JAGS text 11, p. L115).

2/

excepl in name




Commission of a war crime under ordsrs is not a complete defense,
and 347 in Info Cir Wo. 2,

Supericr Orders:
but may be considered (Amend. to I 27-10, pars 3L5

12th AG, 29 Dec Lh)






