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WAR POWERS ACT

The Senate continued with the con
sideration of the bill (S. 440) to make
lUles governing the use of the Armed
Forces of the United states in the ab
sence of· a declaration of war by Con
gress.

Mr. FULBRIGHT. Mr. President, I ask
unanimous· consent that I may be per
mitted to yieldto the Senator from North
Carolina (Mr. ERVIN) for 5 minutes, with~
out the time being charged to either side.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ERVIN. Mr. President, despite the
popularity of the so-called war powers
bill, I cannot in gO<:ld conscience sup
port it. The reasons for my opposition
are extremely simple..The Constitution
clearly makes a distinction between two
kinds of wars.

The 11th clause of section 8 of the
first article gives Congress the power to
declare war. That clearly refers to any
offensive war in which the United states
may engage. This is made manifest by
section 4 of article IV which says:

The United states shall guarantee to every
state in this Union a Republican Form of
Government, and shall protect each of them
against invasion; ...

Now the question occurs, By what offi
cial is that power to be exercised? It is
clearly to be exercised by the President,
because section 2 of article II of the
Constitution says:

The President shall be Commander In
Chle! of the Army and the Navy of the
United States ...

This bill provides in section 5 that the
President of the United states, as the
Commander in Chief of the Army and
Navy of the United states, cannot exer
cise his constitutional power, yea, his
constitutional duty, to protect this coun
try against invasion for more than 30
days without the consent of the Congress.

We hear much nowadays abolit the
separation of powers. Here is a power
and a duty which the Constitution clearly
imposes upon the President of the United
states, to use the Armed Forces to pro
tect this country against invasion. And
here is a bill which says expressly that
the President of the United States can
not perform his constitutional· duty and
cannot exercise his constitutional power
to protect this country against invasion
for more than 30 days without the af
firmative consent of Congress.

Mr. President, those are the reasons
for my opposition to the bill. And I thank
my good friend, the Senator from Ar
kansas for his great generosity in Yield
ing me 5 minutes in which to speak at
this time.

Mr. GRIFFIN. Mr. President, will the
Senator yield for a brief elaboration of
his point?

Mr. ERVIN. I yield.
Mr. GRIFFIN. Mr. President, is it not

tlUe if we recognize, as this bill does, that
the President does have power under the
Constitution for 30 days, that it is a little
bit unusual and indeed impractical to
suggest that we can limit his constitu
tional power by simple statute and limit
it arbitrarily to· 30 da.ys?

Mr. ERVIN. The Senator is correct. In

my opinion, in spite of the good purposes
of the bill and the lofty motives of those
who support i~, I think the bill is an ab
surdity as a practical matter.

We used to have a lot of fighting in
myoId hometown around the court
square. We had an ex-sheriff by the name
of Alex Duckworth, who drove by there
in his buggy one day when two men were
in a fight.

The ex-sheriff asked, "Whose fight is
this?"

One of the fighting men said, "Any
body's."

The ex-sheriff said, "I am in it."
One of the other men gave him a hefty

punch on the jaw and knocked him
down. The ex-sheriff jumped up and said,
"I am out of it."

This measure is an absurdity. It says
that when the United states is invaded,
Armed Forces of the United states must
get out of the fight against an invader
at the end of 30 days if the Congress does
not take affirmative action within that
time to authorize the President to con
tinue to employ the Armed Forces to
resist the invasion. The bill is not only
unconstitutional, but is also impractical
of operation. In short, it is an absurdity.
Under it, the President must convert Old
Glory into a white flag within 30 days
if Congress does not expressly authorize
him to perform the duty the Constitu
tion imposes on him to protect the Nation
against invasion.

Mr. GRIFFIN. Mr. President, as a
Senator on this side of the aisle, I want
to thank a proponent of the bill for
yielding time to an opponent of the bill.

Mr. FULBRIGHT. Mr. President, I did
not yield tIll: floor.

The Senator asked me if as a matter
of courtesy, I would yield to him. I asked
that the Senator be given 5 minutes with
out it being charged to either side. I had
tht! right to the floor under the previous
agreement.

Mr. GRIFFIN. Of course.
Mr. FULBRIGHT. Mr. President, I do

not want to make a point of it. I do not
happen to agree with the Senator from
North Carolina. He has fallen prey to
the same illusions as many other people
in the COuntl'Y, that the only person who
is interested in the security of the United
States is the President of the United
States.

I remember the first time that Sec
retary of Defense Laird came up to tes
ti!y before the Foreign Relations Com
mittee. He emphasized that now that
he had left the Congress and gone over
to the Office of Secretan' of Defense, he
had a very special responsibility for the
security of the United States that over
roJe ever3·thing else and that he was the
only man qualified to say what was ~_l
the interest and security of the United
States.

I am afraid., I must say, with all due
deference to a man rende.'mg such im
portant senice to our country today, that
I think his statement wa" a statemelh to
the effect that the Congress had no in
terest in the securit~- of the United States
or in protecting the Nation's institutions.

I do not believe that. I think that the
President can be misled more easily than
Congress as to what is in the security of

the United States and as to what is a
proper way to protec~ the independence
of Arkansas or North Carolina.
. I do not accept the basic assumption
that all wisdom resides in the White
House, no matter who the occupant is.

Mr.·· ERVIN. Mr. President, will the
Sellator yield?

Mr. FULBRIGHT. Mr. President, I
yield for a question.

Mr. ERVIN. Mr. President, I want to
say that the Senator from North Caro
lina C:oes not adhere to the assumption
that the Senator from arkansas insin
uates he does on this occasion.

The Senator from North (:arolina has
fought hard to sustain the doctrine of
the separation of powers and to secure
the recognition of the powers of the Con
gress. However, the Senator from North
Carollna will figh;' equally as hard to
sustain the constitutional powers of the
President.

The Senator from North Carolina
thinks that the Founding Fathers were
acting in great wisdom when they sep
arated the powers of Government by
making one public official, the Presi
dent of the United States, the Com
mp,nder in Chief of the Army and Navy
of the United States, rather than 100
Senators and 435 Representatives.

I thank the Senator from Arkansas
for his courtesy.

Mr. HUMPHREY. Mr. President, the
Senate's consideration of the war powers
bill comes at a critical juncture in our
history.

If the Senate adopts the legislation as
introduced by my distinguished col
league from New York, it will mark the
end of one era and the beginning of
another.

For more than a quarter of a century.
we have experienced a cold war, regional
hot wars, and intermittent and pro
longed conflicts with varying levels of
American involvement.

At the moment that we are at the
threshold of at last halting American
involvement in our longest war, the Con
gress appears ready to redefine its own
war powers and those belonging to the
President.

It its clear that since the end of the
Second World War fast changing mili
tary technology and new codes of inter
national political and military behavior
have combined with growing Presidential
power in spheres of both domestic and
foreign policy. The result has been the
accumulation of warmaking power in
the hands of one man-the President of
the United States.

This state of affairs was known well
by the men who wrote our Constitution.

They had lived under the rule of a
British king. They knew all too well that
the absolute warmaking authority of a
sovereign ruler was oppressive to his sub
jects, forced to pay for and die in wars
declared in the "national interest" by a
monarch.

Determined to avoid the oppression of
royal wars, ~he framers of our Constitu
tion granted the Congress the authorit,'
to declare war and the President was
vested \\ith the power of Commander in
Chief.
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In 1789 JeIrerson wrote to ~Iadison

and commented on this vUal separation
of authority: .

We have already given In example one ef
fectual check to the Dog of war by trans
ferrinO' the power of letting him loose from
the E~ecutlve to the Legislative body, from
those who are to spend to those who are to
pay.

'The po\ver to initiate \var was firmly
lodged with the Congress. As Madison
stated, speaking of tllls principle:

That the executive has no right, In any
case, to decide the question, wherher there
is or is not cause for declaring war ..•

Congressional possession of wannak
ing authority is firmly planted in our
Constitution, It has been upheld by our
highest court, by our Presidents and by
great constitutional experts.

Yet today-even as we speak-the
Armed Forces of the United States are
deployed in a war without the appro""l
of the Congress. They are deployed, be
cause the President believes it in the
national interest to bomb Cambodia--to
make war by skirting article I, section 8
of the Constitution. This, of course, is
not the first instance of a dangerous
abuse which we might call "Presidential
war." We have seen it before in tlus and
other administrations.

When a President initiates war, he is
taking a power away from the Congress.

His act is unconstitutional.
He is breaking the law.
The legislation we are considering to

day Will, in fact, make more remote the
possibility that we will again be involved
in a presidentially initiated war. It will
do so not by reshaping or altering the
constitutional powers of the President
and the -'::ongress. Rather, the war pow
el'S bill defines, delineates, and in some
ways refines the powers vested in each
branch of Government by the Constitu
tion.

The central focus of the bill is lmde
clared wars. It governs the use of Armed
Forces in the absence of a formal decla
ration of war. It is true that in today's
world, formal declaration of war may
be obsolete. But the authority of the
Congress to authorize the initiation of
war is certainly not obsolete.

Critics of the war powers bill have
stated that it is not needed-that his
torical precedents are sufficient to pro
vide adequate safeguards in the ab
sence of a formal declaration of war.

I do not believe this to be the case.
The steady accretion of Presidential

warmaking authority must. be halted
and limited by new statutory definitions
of warmaking authority.

The bill introduced by Senator JAVITS
is precise in its definition of cU'cum
stances and conditions when American
Armed Forces can be introduced into
hostilities. Section 3 of the war powers
bill delineates by statute the implied
emergency warmaking powers of the
President. The further 30-day limita
tion on emergency actions taken under
section 3 of the act reconciles the need
for such actions in a day of instant com
munication with the necessity. for con
gressional involvement in deciding great
questions of war and peace.

It is important til note that this meas
ure is not designed to tie a President's
hands or slow our response to attack.
The WaJ.· Powers Act recognizes the need
for quick response to attack. But it does
not provide for the prolonged commit
ment of American forces without the
approval of Congress.

In redressing a severe constitutional
imbalance, the Congress is in a sense also
stating publicly that it is ready to share
the terrible burden::: of committing a na
tion to war.

This power has gone unshared for too
many years. The result has been the
prolongation of a tragic and costly war,
the embitterment of a generation, and
severe strains on om' constitutional sys
tem of democratic government.

The war powers bill offers the Con
gress an opportunity to restore the doc
trine of shared power between coequal
hranches of Government.

The war powers bill offers the Con
gress an opportUluty to prevent future
American involvement in never-ending
wars.

And, finally, the war powers offers the
Congress an opportunity to stop the seri
ous erosion of its own authority in a field
vital to the health and security of our
Nation.

Mr. FULBRIGHT. Mr. President, I
call up amendment No. 387. '

The PRESIDING OFFICER. The
amendment will he stated.

The assistant legislative clerk read as
follows:

On page 3, line 1, strike out through line
6 011 page 4 and insert in lieu thereof the
following:

"Sec. 3. III the absence of a declaration of
war by the Congress, the Armed Forces of
the United States may be employed by
the President only-

"(1) to respond to any act or situation that
enda.ngers the United States. Its territories
01' possessions, 01' Its citizens or. nationals
when the necessity to respond to such act or
situation in his jUdgment constitutes ana
tional emergency of such a nature as does
not permit advance congressional authoriza
tion to employ such forces; or"

On page 4, line 7, strike out "(4)" and
Insert in lieu thereof "(2) ".

On page 5, line 9. strike out "(4)" and
Insert in lieu tilel'eof "(2)".

Mr. FULBRIGHT. Ml'. President, be
fore I make these remarks.. I certainly
want to reiterate my admiration and re
spect for the sponsors of this legislation.
We have had excellent hearings, and
they have produced some very usefUl
information on one of the most .lln.,
pOl'tant aspects of our Government. And
the differences of view, as I have already
stated, are related· not to the objective
of the legislation, but to some of the pro
visions that go to the means or, as the
Senator from New York likes to call it,
the methodology of this effort to bring
a greater responsibility on the part. of
the Congress into the wal'making activ
ities of our country.

Obviously we all know that grows out
of the extreme tragedy and the extreme
injury, the enormous injury, that has
occurred to this country as a result of the
happenmgs dming the last 10 years,

Mr. President, although the intent of
the bill is unexceptionable, it seems to me

that the bill could be improved in several
respects. '

Mr. President,I must say that we dis
cussed this and· I offered a similar
amendment in the committee. So, it is
not a new attitude on my part.

The first problem lies with section 3.
which catalogs the various conditions
under which the President would be
permitted to make emergencY use of the
Armed .Forces. These conditions, in my
view, go too far in the direction of Execu
tive prerogative, especially in allowing
the President to take action not .. only to
"repel an armed attack"--:-with which we
all agree; I think-but also to "forestall
the direct and imminent threat of such
an attack" on the United States or its
Armed Forces abroad. The danger here
is that these provisions could be con
strued as sanctioning a preemptive, or
first strike.. attack solely on the Presi
dent's own judgment. Should the Presi
dent initiate such a preemptive attack,
the 30-day limitation provided fOr in
sections 5 and 6 of the bill might prove
to be ineffective, or indeed irrelevant; as
a congressional check on the President
all the more for the fact that the 30-day
limit on Presidential discretion is by no
means absolute. The provisions authoriz
ing the President to "forestall the direct
and imminent threat" of an attack could
also be used to justify actions such as the
Cambodian intervention of 1970 and the
Laos intervention of 1971, both of which
were explained as being necessary to
forestall attacks on American forces.

The emergency powers of the President
spelled out in section 3 of the committee
bill in their extensiveness may have the
unintended effect of giving away more
power than tlley withhold. The extension
o(the President's power to use the Armed
Forces to "forestall" an attack. before it
takes .place may well go beyond the
President's constitutional authority. Un
der the Constitution strictlY construed,
besides a "sudden attack" on U.S.
tel'l'itory, the only othercireumstances
warranting unauthorized Presidential
use .of the Al'medForces are an
attack on the Armed Forces of the Uluted
States stationed outside of· the country
and an imminent threat to the lives of
American citizens abroad,. the latter of
which would justify only a brief military
operation for purposes of evacuation.

The bill. appears to me to. deal more
or less satisfactorily in paragraph (3)
of section 3 with the matter of protect
ing the lives of Americans abroad; it goes
too far in paragraphs (lLand (2),how
ever, in allowing Of discretionary Presi
dential action to "forestall the direct
and imminent threat"· of an attack on
the .territory or Armed Forces of the
United States.

Rather than spell out what amounts
to Presidential discretion to mount a
preemptive attack, I am inclined toward
a simple abbreviated provision allowing
emergency us~ of the Armed. Forces by
the. President. Alternately,there may be
merit in simply abstaining from the at
tempt to codify· the President's emer
gencypowers, Which. is the approach of
Congressman ZABLOCKI'S bill, House Joint
Resolution 542, adopted by the House of
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Representatives on July 18 by a vote of
244 to 170. In practice, it is exceedingly
difficult to draw up a list of emergency
conditions for Presidential use of the
Armed Forces which does not become so
long and extensive· a catalog as to con~

stitute a de facto grant of expanded
Presidential authority. The list of con
ditions spelled out in section 3 of the
committee bill, is, in my opinion, about
as precise and comprehensive a list as
can be devised, and its purpose, I fully
recognize, is not to expand Presidential
power, but to restrict it to the categories
listed. Nevertheless,· I am apprehensive
that the very comprehensiveness and
precision of the contingencies listed in
section 3 may be drawn upon by future
Presidents to explain 01' justify military
initiatives which would otherwise be diffi
cult to explain or justify. A future Presi
dent might, for instance, cite "secret"
or "classified" data to justify almost any
conceivable foreign military initiative as
essential to "forestall the direct and im
minent threat" of an attack on the
United states or its Armed Forces
abroad.

For these reasons I am much inclined
either to say nothing about the Presi
dent's emergency powers as in the House
bill, or to include a simple substitute for
paragraphs (1), (2), and (3) of section
3 of the committee bill, in which it would
simply be recognized that the President,
under certain emergency conditions, may
find it absolutely essential to use the
Armed Forces without or prior to con
greSSional authorization. This approach
too has its dangers as it would of ir
responsible or extravagant interpreta
tion, but at least it would place the bur
den of accountability squarely upon the
President, where it belongs, and it would
also of course be restricted by the 30
day limitation specified in sections 5 and
6 of the bill. .

Mr. President, I wish to emphasize this
particular point by saying that the mat
ter is one of judgment on the psychology
of a reasonable person. If we undertake
in advance to specify the conditions un
der which the President can act, he can
rationalize whatever the circumstances
are to fit those designated conditions.
He will then feel free to proceed as he
sees fit and feel authorized in doing it.
Without that, I think he would do one
of two things: He would be extremely
cautious, if it is at all doubtful, 01' he
would consult Congress.

It is the collective judgment of the
Congress and the President working to
gether which I think our system regards
as of fundamental importance, and it is
that aspect of it which this and many
other efforts we have engaged in seek
to emphasize, that is, that it be a collec
tive judgment. It is my own judgment of
the psychology of the situation that the
President, having these specifics in hand,
would say, "Well, those are the condi
tions that exist" and proceed out of
hand, either without reflecting fully
himself upon the conditions, or without
consulting Congress to any degree at all.

Under the language of paragraphs (0,
(2), and (3) of section 3 of the bill the
Executive could cite fairly specific au
thority for the widest possible range of

military initiatives. Under the simpler,
more general approach I propose, the
President would remain free to act, but
without the prop of specific authoriza
tion; he would have to act entirely on
his own responsibility, with no advance
assurance of congressional support. A
prudent and conscientious President,
under these circumstances, would hesi~

tate to take action that he did not feel
confident he could defend to the Con
gress. He would remain accountable to
Congress for his action to a greater ex..;
tent than he would if he had specific
authorizing language to fall back upon.
Congress, for its part, would retain its
uncompromised right to pass judgment
upon any military initiative taken with~

out its advance approval.
This reminds me very much of the use

that President Johnson made of the
Tonkin Gulf resolution. He used t{) pull
it out whenever anyone raised any ques
tion about it, and point to the language.
He never did point out that he obtained
that language by misrepresenting the
facts in the case of Tonkin Gulf.

Confronted with the need to explain
and win approval for any use of the
Armed Forces on the specific merits of
the case at hand, a wise President would
think carefully before acting; he might
even go so far as to consult with Mem
bers of Congress as well as with his per
sonal advisers before committing the
Armed Forces to emergency action. For
these reasons, it appears to me that a
general, unspecified authority for making
emergency use of the Armed Forces,
though superficially a broad grant of
power, would in practice be more restric
tive and inhibiting than the specific
grants of emergency power spelled out
in paragraphs (1), (2), and (3) of sec
tion 3 of the committee bill. Altemate
ly-perhaps preferably-the same objec
tive could be achieved by simply leaving
out any attempt to codify the President's
emergency powers, which is the approach
of the House bill.

To deal with these difficulties I recom
mend the substitution of the following
for the introductory clause and first
three paragraphs of section 3 of the com
mittee bill-page 3, line 1, through page
4, line 6:

SEC. 3. In the absence of a declaration of
war by the Congress, the Armed Forces ot
the United States may be employed by the
President only-

(1) to respond to any act or situation that
endangers the United States, Its territories
or possessions, or its citizens or nationals
when the necessity to respond to such act or
situation in his Judgment constitutes a na
tional emergency of such a nature as does
not permit advance congressional authoriza
tion to employ such forces.

Another, related problem arises in con
nection with section 5 of the committee
bill, which specifies a 30-day limitation
for emergency use of the Armed Forces
by the President. Under the committee
bill, this limitation allows of an excep
tion which might in pradice prove to be
a loophole so gaping as to nullify the 30
day limitation entirely.

The committee bill states that the
emergency use of the Armed Forces by
the President may be sustained beyond
the 30-day period, with or without con-

gressional authorization, if the Presi
dent determines that unavoidable mili
tary necessity respecting the safety of
the Armed Forces requires their con
tinued use for purposes of bringing about
a prompt disengagement from hostili
ties. In this connection, it will be re
called that President Nixon prolonged
the Vietnam war for 4 years under the
excuse of unavoidable military necessity
respecting the safety of the Armed
Forces. This escape clause could reduce
to meaninglessness the entire provision
limiting the President's emergency power
to 30 days. The approach taken by the
House hill is in this respect much su
perior inasmuch as it allows of no such
escape clause. Section 4(b) of the bilI
passed by the House states simply that.
within the 120-day emergency period
specified in the House bill:

The President shall terminate any com
nlitment and remove any enlargement of
United States armed forces. . • unless the
Congress enacts a declaration of war or a spe
cific authorization for the use of United
States Armed Forces.

Although I prefer the 30-day emer
gency period of the Senate Foreign Re
lations Committee's bill to the 120-day
emergency period of the House bill, the
latter, nonetheless, provides more effec
tively for congressional authority to de
cide whether or not any given military
action may be continued beyond the
emergency period.

Another, similar problem arises in con
nection with section 6 of the committee
bill, under which Congress could require
the termination of military action with
in the 30-day emergency period only by
act or joint resolution, which of course
would be subject to veto by the Presi
dent.

In addition, section 6 of the committee
bill, like section 5, makes a complete ex
ception to the congressional termination
power in any case where the Presiden t
judges that "unavoidable military neces
sity respecting the safety of the Armed
Forces" requires their continued use in
the course of bringing about a prompt
disengagement from hostilities. The re
quirement of Presidential signature for
an act of termination, combined with the
exception of unavoidable military neces
sity, reduce to meaninglessness the os
tensible power to Congress to terminate
hostilities within the 30-day emergency
period. The approach taken by the House
bill in this respect, as in the case of mili
tary action beyond the initial emergency
period, seems much superior. Section
4(c) of the House bill would authorize
Congress to require the Presdient to ter
minate military action within the emer
gency period simply by concurrent res
olution. Since a concurrent resolution
does not require the signature of the
President, this approach would eliminate
the possibility of Presidential veto of a
congressional act of termination. Fur
thermore, in the matter of terminating
military action within the emergency
period as well as allowing it to continue
beyond the emergency period, the House
bill contains no such gaping escape hole
as the unavoidable military necessity
spelled out in sections 5 and 6 of the Sen
ate committee bill. The House bill, there-
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fore, provides not only for congressional
authority to decide whether military ac
tion will be sustained be~-ond the emer
gency period; it also provides more ef
::'ectively for congressional authority to
terminate military action within the
emergency period.

Mr. President, I have been very much
tl"oubled by the possible effect, of section
6, in which Congress seems to be saying
or assuming that it does not already have
the authority to legislate in these cases.
It gives itself the power to legislate and
then it takes away that power where the
President has determined and cel·tified
to Congress in writing that there is an
unavoidable military necessity respect
ing the safety of the Armed Forces.

This contemplates action so similar
to that which has happened in Cam
bodia and Southeast Asia that it raises
very serious problems in my mind. It
seems to me that section 6 would dele
gate power to the President to prevent
Congress from doing what it can now do,
by act or joint resolution, to terminate
hostilities.

I want to read, just for the record,
to emphasize what I have in mind, sec
tion 6:

The use of the Armed Forces of the United
States In hostilities, or In any situation
where imminent Involvement in hostll1ties
is clearly indicated by the circumstances,
under any of the conditions described In
section 3 of this Act may be terminated prior
to the thirty-day period specified In section
5 of this Act by an Act or joint resolution
of Congress, engaged pursuant to section 3
(1) or 3(2) of this Act requires the con
tinued use of such Armed Forces in the
course of bringing about a prompt dis
engagement from such hostilities.

It seems to me quite clear we already
have that power to terminate, without
this bill. That is power which Congress
already has, but under section 6 the
President could take it away, by deter
mining and certifying to Congress in
writing that there is an unavoidable mil
itary necessity respecting the safety of
the Armed Forces.

Mr. President, it has occurred to me,
in reading this, that if this becomes law,
then the actions which were taken with
regard to the use of our forces in Cam
bodia-for example the Cooper-Church
amendment-would be prohibited. In
other words, this action would seem to
me to abrogate a power that already
belongs to Congress and which Congress
has exercised.

To some extent, that power was ex
ercised in the case of· Cambodia, but it
was not effective because there was a
loophole with regard to the bombing;
but insofar as the terms provided, it was
effective. But article 6 would seem, now,
to take away and to reduce the existing
power of Congress by an act to terminate
hostilities.

The Cooper-Church amendment was
hailed at the time as a significant move
on the part of Congress to reduce at least
our exposure and a continuation of our
activities in Cambodia. It did not exclude
use of the bombers, although I think the
subsequent use, and even the prior use
which we did not know about-went far
beyond that contemplated by the lan
guage and intent of the Cooper-Church
amendment

In any case, this bothers me very
much. I would certainly hate to realize
that tIllS should be found to have re
moved from Congress one of the existing
~owers while we think we are trying to
restrict the power of the President. It
would certainly, indeed, be ironic if, in
stead of restricting the power of the
President, we restricted the power of
Congress to terminate hostilities once
they had begun.

Mr. President, I yield the floor.
Mr. JAVlTS. 1'Ir. President, I yield my

self, in opposition, as much time as I
may require.

Mr. President, the distinguished chair-
, man of the Committee on Foreign Rela

tions made the same effort in 1972 when
the bill was last considered, with one ex
ception. At that time, he also had in
cluded in the same amendment some
special prOVision respecting the use of
nuclear weapons.

This consideration \vhich we are asked
to undertake now is only a new consid
eration in that that partiCUlar provision
has been omitted. It was debated and
defeated in the committee markup ear
lier this year.

The fundamental issue is this: Shall
the Congress at the time that it de
lineates and fights for its own power,
specify the parameters of its power in
order to specify the parameters of the
President's power? Or shall it not? The
drafters of the bill came down on the
side of delineating both in order to leave
both certain rather than both uncertain.
If we want to delineate a part of the
whole, then we have to delineate the
other part, and that is what we tried to
do.

The amendment of the Senator from
Arkansas goes precisely the other way
and adopts what is really by implication
the approval of the House bill. We ap
proach it by acknowledging that a Pres
ident has-as the Founding Fathers
anticipated-the authority to repel
sudden attacks. That was why the 1787
Constitutional Convention, in its final
markup, changed the wording from
"make war," which is the way it was first
brought in in the Constitutional Conven
tion, and as it was in the Articles of
Confederation, to "declare war."

They said they wanted to leave the
President the power to repel SUdden at
tacks. They were very prescient, because
the word "sudden" is critically impor
tant. "Sudden" is the essence of "emer
gency." And from this we have deline
ated and codified the emergency situa
tions in updated, contemporary language
and context.

So the question is, What is needed to
repel an attack in point of time frame
as well as force?

We can regulate the time frame. We
have taken a peliod which seemed rea
sonable, 30 days, and said that is the
time frame.

This, in order to be effective as a de
lineation of authority between the Pres
ident and Congress, requires that we con
firm him in his authority as well. There
is, in my judgment, reliable authority for
the way in which we have confirmed the
President in his authority, and that is the
testimony of Professor Bickel of Yale,
one of the really outstanding experts in

the field. He testified on this bill only
a few months ago, on Aprilli, 1973.

This is what he said;
A second question that is raised about tIle

declaration of Presidentla.l power ill section
3 is whether it would not be better in any
case to leave independent, exclusive Presi
dential powers unstated, so .that in any in
stance of their exercise the responsibility will
clearly be the President's alone, and so tl1at
no words have been put on paper, however
carefully and precisely, which under any cir
cumstances might be given a la.titudinarian
construction.

That is the very argument made by
Senator FuLBRIGHT in favor of IllS amend
ment.

Professor Bickel then goes on to say:
The answer to this question that I find

persuasive is that the actual draft of section
3 of S. 440 is precise and Is, on any fair
reading, not only a full implementation of
the constitutional grant to the President,
but also more restrictive than many a claim
of power that has in past years been made
by Presidents, and indeed acted upon. .

Moreover, as a matter of etrective drafting,
it seems to me impossible to state with any
clarity what Is reserved to Congress wIthout
stating first Wh30t belongs to the President.
The task is one of lInedrawing, of separating
one thing from another, and in doing so one
must state what is on both sides of. the line.

This, it seems to me, is very authorita
tive support for the position I have taken.

Mr. President, the 30-day period, which
ties into this specification of what con
stitutional powers the Pl'esident practi
cally has, takes cognizance of the living
fact that an incident can become a war.
Therefore, we give that spell of time in
which the incident may perhaps cease
and not become a war, in which case
there would be no ground for congres
sional action. Where the incident is or
is about tobecome a war, the War Pow
ers Act becomes effective~

Second, we delineate the powers of
the President for the purpose of making
more clear· the powers of Congress; and
how they are to intermesh. You cannot
delineate a part unless you delineate the
other parts to encompass. the whole. I
think this is fundamental to· this bill.
We in Congress cannot assume tha.t we
are going to get off scot-free.

We must respect the President's pow
er, while we use this opportunity to re
establish our own, and theyare not a bit
inconsistent. This is really what this bill
is all about. .

I regard the specification of the au
thorityof the President to be a critically
important element of the bill. Specificity
is the very thing we have all been look
ing for. That is why we have been com
plaining that the "President's men," so
called, claim the. mocmand the .stars
for him. We have some trulyextraordi
nary quotations. I will not delay the Sen
ate with reading long quotations, but we
have some truly long quotations of what
the so-called President'smen-to wit, the
people whospeak of the·istrong" Presi
dency-have been claiming ol1the part of
the Pl·esident. They claim verY jJlimit
able,self-defined authority, ~eclallY
respecting war and "national security."

Let me read just a few of them, 5().
that the Senate may have an idea of the
effort to bring into realistic focus the
powers of the President. For example,
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President Johnson said, in speaking of
the Gulf of Tonkin resolution on August
18, 1967:

'Va stated then, and we repeat now, we did
not think the resolution was necessary to do
what we did and what we're doing. But we
thought it was desirable and we thought if
we were going to ask them [Congress} to stay
the whole route and if we expected them to
he there on the landing we ought to ask
them to be there on the takeoff.

The legal officer of the state Depart
ment, testifying in 1966, spoke as fol
lows:

There can be no question In ploesent cir
cumstances of the President's authority to
commit U.S. forces to the defense of South
Vietnam. The grant. of authority to the
President in Article II of the Constitution
extends to the actions of the United States
currently undertaken In Vietnam.

One final statement. Secretary Ache
son really threw down the gauntlet to
Congress when he testified in respect to
President Truman's plan to station six
divisions of U.s. troops in Europe. He
said: °

Not only has the. President the authority
to use the Armed Forces in carrying out the
broad foreign polley of the United states and
implementing treaties, but it Is equally clear
that this authority. may not. be Interfered
with by the Congress in the exercise of powers
Which it has under the Constitution.

Mr. President, in view of these very
broad claims of Presidential authority
to commit us to war and to wage war, if
we do not specify statutorily the Presi
dent will make his own specifications tai
lored to his situation at the moment. This
is just what has become intolerable.

I believe one thing is critically im
POl·tant. If we adopt this amendment, we
are defying, it seems to me, the very
pID"pose and intent of our reason for
considering the war powers bill, and that
is that there is no such thing as inde
pendent, absolute, discretionary author
ity in the President of the United states
when it comes to war.

He has to join with Congress. We un~

derstand the exigencies and we provide
for them, but essentially it provides he
does not have a free-wheeling mandate,
limited only by time; for the effect of the
Fulbright amendment would be to give
him absolute, free-wheeling, self-defined
authority.

I have heard some words of the Sen
ator from Arkansas (Mr. FuLBRIGHT)
which deeply disturbed me when I heard
them, which carry out this philosophy,
which says to the President, "You have
30 days to do what you want." The Con
stitution does not give that to him and
neither does this bill. He has 30 days to
defend the United States and its people
in an emergency without statutory au
thmization. He does not have 30 days to
do anything. That is not in the Consti
tution and it should not be the law.

I feel that the specificity we give him
deals with the Constitution as conceived
and written, with certain pragmatism In
terms of the security of the cOillltry and
at the same time there is a rationaliza
tion of power given the President with
regard to war.

Finally, this will be a very important
issue in the conference with the other
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body. The House approach is much more
like the Fulbright approach. We think it
is wrong and very inadequate to the
occasion.

I think it would be most unwise for the
Senate to give away a considered judg
ment which has gone through so much
distillation and which most recently was
passed by a vote of 68 to 16 in 1972.

Mr. President, I hope the amendment
is rejected.

The PRESIDING OFFICER. Who
yields time?

Mr. MUSKIE. I yield 3 minutes to the
Senator from Missouri.

The PRESIDING OFFICER. The Sen
ator from Missouri is recognized.

Mr. EAGLETON. Mr. President, I shall
be brief.

In his statement with respect to sec
tion 3 of the bill, the chairman of the
Committee on Foreign Relations paid
particular attention to section 3, subsec
tions (1) and (2) relating to the Pres
ident's authority to forestall an attack.
And he also mentioned the rescue fea
tures of subparagraph (3L

I share some of his apprehension with
respect to the forestall clauses. I did not
include them in my original draft, but in
the compromise bill it was included.

I think the thrust of the Senator from
Arkansas' argument would be better di
rected if in some manner he would focus
on the forestall clauses, which I agree
may grant too much Presidential discre
tion. But I think his approach with re
spect to amendment No. 387 is instead
a general articulation of Presidential
authority as it is interpreted by the Ex
ecutive today.

The Senator's other remarks go beyond
the Fulbright amendment because the
Fulbright amendment deals only with
section 3 of the bill. The Senator went
on to analyze and comment on sec
tions 5 and 6, the 30-day authorization
period sections, and he paid specific at
tention to the words "prompt disengage
Inent."

This, too, is a troublesome passage of
the bill. Last year when it was being de
bated between the Senator from New
York, the Senator from Mississippi, and
me, we tried to give a meaningful defini
tion to "prompt disengagement."

What we had in mind in drafting the
section was the protection of Armed
Forces for the pill'pose of expeditious dis
engagement only. The President could
not go off on a more expanded mission,
or get into an offensive war.

Under that provision the troops are
to promptly disengage and they are to
be protected solely for the purpose of
expeditious disengagement. I am a little
vague on this but I had an exchange
with the Senator from New York with
respect to bow long "prompt disengage
ment" might take. I asked if it could be
as much as 3 or 4 years to promptly dis
engage, and he said "No," that "prompt
disengagement" had in mind, by use of
the word "prompt,'· that it could be a
matter of weeks or months, but certainly
llotyears.

I would be fearful, as would the Sena
tor from Arkansas, if we codified by
"prompt disengagement" some eternal,
everlasting process by which troops could

be withdrawn, almost one by one, from
a theater such as Southeast Asia over a
long period of time.

I wish to ask the Senator from New
York a question. Will the Senator yield
for a question?

Mr.JAVITS. Yes.
Mr. EAGLETON. I direct the atten

tion of the Senator from New York to
page 6 of the bill, section 5, line 22,
where the words "prompt disengage
ment" appear. I wish to refresh the Ben
ator's recollection, and correct me if I
am wrong. We had a colloquy a year
ago on the same subject and we dis
cussed the meaning of "prompt disen
gagement." In the opinion of the
Senator from New York, would "prompt
disengagement" be so broad as to permit
the withdrawal of troops over 3 or 40
years?

Mr. JAVITS. Not remotely. "Prompt
disengagement" means as soon as the
tactical security situation permits. Not
even the strategic situation; the "tactical
secUlity situation." That is the good faith
obligation of the President, which the
bill seeks to import.

Mr. EAGLETON. We cannot pinpoint
it to a clock or a calendar, but I take it
the Senator means weeks or months and
not a year or years.

Mr. JAVITS. I cannot conceive of that.
It would be straining the imagination or
credulity. Hopefully, it would never be
more than days, or even hours. After
all, we have exceptional logistical capa
bilities for withdrawal.

Mr. EAGLETON. I thank the Senator.
Mr. FULBRIGHT. Mr. President, what

1s the time situation?
The PRESIDING OFFICER. The Sen

ator from Arkansas has 10 minutes re
maining on the amendment. The Sena
tor from Maine has no time on the
amendment.

Mr. FULBRIGHT. Mr. President, I
will be wil:ing to yield back my time after
one or two very brief comments.

Mr. President, the Senator from New
York is not present. I was only gOhlg to
comment on one of the statements he
made a moment ago. He did not address
himself to my question about section 6.
that Congress now, without any doubt,
has the authority to pass an act or joint
resolution restricting an ongoing war or
activity. We just proved that in the case
of Cambodia.

Sect10n6, it seems to me, restricts that
by giving to the President the right to
prevent congressional action by simply
certifying the unavoidable necessity of
using the Armed Forces, which he has
done on several occasions.

I think that is unconstitutional. I do
not believe that Congress can by law say
that Congress would not have the right
to pass an act within the realm of its
own constitutional authority.

The Cooper-ChID"ch provision said that
there should be no use of our forces in
Cambodia. And here in section 6, it seems
to me, it says that we cannot do that.
I question its constitutionality. I do
not think that Congress can deprive it
self of the power to pass an act or to
take any kind of Constitutional action.

The Senator from New York did not
address himself to that. However, I real-
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lize that there are certain difIerenences
of view as to this approach. He likes the
word "methodology." It is a difference
of opinion. None of us know for sure.

The Senator from New York gives his
view of what prompt disengagement
means. Of course, if he were the Presi
dent of the United States and we could
count on it, I would agree with that.

"Prompt disengagement" from Indo
china has been wlderway for 4 years.
The President came into office and said
he had a plan to end the war in Vietnam.
It has been approximately 4 years. It is
not really ended yet, although the majo,'
part has ended.

Mr. President, I yield back the re
mainder of my time.

The PRESIDING OFFICER. All time
has been yielded back. The question is
on agreeing to the amendment of the
Senator from Arkansas (putting the
question) .

The amendment was rejected.
The PRESIDING OFFICER. The bill

is open to further amendment.
Mr. GRIFFIN. Mr. President, I call up

my Amendment No. 368.
The PRESIDING OFFICER. The clerk

will report the amendment.
The legislative clerk proceeded to state

the amendment.
Mr. GRIFFIN. Mr. President, I ask

unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. Withont
objection, it is so ordered.

The amendment reads as follows:
Beginning with line 1 on page 2, strl" out

through the end of the blll and insert in Heu
thereof the following:

CONSULTATION

SEC. 2. It is the sense of the Congress that
the President should seek appropriate con
sultation with the Congress before involving
the Armed Forces of the United States in
armed conflict, and should continue such
consultation periodically during such armed
conflict.

REPORTS TO CONGRESS

SEC. 3. In any case in whic11 the President
without a declaration of war by the Con
gress-

(1) commits United Stales Armed Forces
to hostilities outside the territory of the
United States, its possessions and territori
ties; or

(2) commits United States Armed Forces
equipped for combat to the territory, air
space, Or waters of a foreign nation, except
for deployments which relate solely to supply,
replacement, repair, or training of United
States Armed Forces; or

(3) sUbstantially enlarges United States
Armed Forces eql1ipped for combat already
located in a foreign nation;
the President shall submit promptiy to the
Speaker of the House of Representatives and
to the President pro tempore of the Senate
a report, in writing, setting forth-

(A) the circumstances necessitating his
action;

(B) the constitutional ancllegislative pro
visions under the authority of which he took
such action;

(C) the estimated scope of activities;
(D) the estimated financial cost of such

commitment or such enlargement of forces;
and

(E) such other informatIon as the PreSi
dent may deem useful to the Congress in the
fulfillment of its constitutional responSibil1
t.;es with respect to committing the Nation to

war and to the use of United states Armed
Forces abroad.

CONGRESSIONAL RESPONSIBILITY

SEC. 4. (a) Each report submitted pursuant
to section 3 shall be transmitted to the
Speaker of the Hou~e of Representatives and
to the President pro tempore of the Senate
on the same day. Each report so trallSmitted
shall be referred to the Committee on Foreign
Affairs of the House of Representatives and
to the Committee on Foreign Relations of the
Senate, and each such report shall be printed
as a document for each House.

(b) If Congress is not in session when the
report is transmitted, the Speaker of the
House of Representatives and the President
pro tempore of the Senate shall convene their
respective House of Congress to consider any
such report of the President.

(c) Not later than five days after receiving
any such report, unless a majority of such
committee shall report out a blll or joint
resolution approving the actions taken by the
President, a bill or joint resolution prohibit
ing the expenditure of any funds, from such
date as it considers appropriate, shall be re
ported with respect to such commitment or
enlargement.

(d) (1) A bill or joint resolution reported
under subsection (c) of this section shall be
highly privileged in each House. It shall be in
order at any time after the third day follow
ing the day on which such a blll or joint
resolution is reported to move to proceed to
its consideration (even thougll a previous
motion to the same effect has been disagreed
to). Such a motion to proceed to its con
sideration shall be highly prlvlleged and shall
not be debatable. An amendment to the mo
tion shall not be in order, and it shall not
be in order to move to reconsider the vote
by which the motion is agreed to or dis
agreed to.

(2) Debate on such blll or joint resolution,
and all amendments thereto, shall not exceed
five consecutive calendar days, which shall
be divided equally between those favoring
and those opposing the b11l or joint resolu
tion. Once debate on such bill or joint reso
lution has begun, no other measure or matter
may be considered by that House. A motion
to recommit the bill or joint resolution shall
not be in order, and it shall not be in order
to move to reconsider the vote by which the
b11l or joint resolution is agreed to Or dis
agreed to.

(3) Motions to postpone, made with respect
to the consideratIon of such a bilI or joint
resolution and motions to proceed to the
consideration of other business, shall be
decided without debate.

(4) Appeals from the decisions of the
Chair relating to the application of the
rules of the Senate or the House of Repre
sentatives, as tile case may be, to the proce
dure relating to such a bill or joint resolution
shall be decided without debate.

(e) If, prior to the passage by a first House
of Congress of any such b11l or joint resolu
tion of that House, such House receives from
the second House such a b11l or joint resolu
tion, then the followIng procedure applies:

(1) Such bill or joint resolution received
from the second House shall be reported to
the first House not later than three da~'s after
being received.

(2) On any vote on final passage of such a
b11l Or joint resolution of the first House,
such a bill 01' joint resolution of the second
House shall be automatically substituted for
the bill or joint resolution of the first House.

(f) If there are differences in such a bill
or joint resolution between the Senate and
House of Representatives, conferees on the
part of the Senate and the House of Repre
sentatives shall be appointed not later than
two days after the House of Congress passing
the blll or joint resolution last passes such
bill or joint resolution, unless within those
two days both Houses of Congress agree

upon the same total amount' of outlays of
the United States Government with respect
to such fiscal year wIthout the convening of
a committee of conference. Upon appoint
ment of conferees, the committee of confer
ence shall meet immediately to resolve their
differences. The provisions of subsection (dl
shall be applicable with respect to the con
sideration of any report of a committee of
conference on any bill or joint resolution.

(g) Subsections (b)-(f) of thIs section are
enacted by the Congress-

(1) as an exercise of the rulemaking pow
ers of the Senate and the House of Repre
sentatives, respectively, or of that House to
which they speCifically apply; and such n1les
shall supersede other rules only to the extent
that they are inconsistent therewith; and

(2) with full recognition of the constitu
tional right of either House to change such
rules (so far as relating to the procedure In
such House) at any time, in the same manner.
and to the same extent as in the case of any
other rule of such House. .

SAFETY OF UNITED STATES ARMED FORCES

SEC. 5, The commitment of United States
Armed Forces or the enlargement of those
forces with respect to the actIons of the Pres
ident referred to in any report made under
section 3 of this Act shall be continued or
terminated only in aCcordance with law and
the Constitution. However, no provision of
law shall be construed as terminating any
such commitment or enlargement when the
PreSident determines and certifies to Con
gress unavoidable ml1ltary necessity respect
ing the safety of the United States Armed
Forces requires the continued use of such
Armed Forces for the purpose of bringing
about a prompt disengagement of those
forces.

Mr. GRIFFIN. Mr. President, last year,
I reluctantly voted for a measure which
was similar in many l'espect to the one
before us now. I indicated then that I
had serious reservations about its con
stitutionality, and I hoped . that the
House would make improvements in it.

Earlier this year I did not object when
the Committee on Foreign Relations re
ported this measure for debate by the
Senate. Despite my reservations and con
cerns, as a member of the Foreign Rela
tions Committee, I believed then, I be
lieve now, that this impoi·tant meas
ure-which is the product of long study
and hard work by the distinguished Sen
ator from New York (Mr. JAvITs)-and
other Senators-deserves and is entitled
to the consideration and debate which is
being accorded it now by this body.

The decision to vote "no" on final pas
sage is a very difficult one for me, partic
ularly since I realize that my .vote is
likely to be misinterpreted in some quar
ters. I have concluded that I shall vote
against this measurebeGause I am con
cerned and convinced that enactment of
this bill would lead to more wars, not
fewer. ...••.... <" .... '

I recognize also ~hat the position I take
is not likely to prevail when the final vote
is taken later today. But I am also con
vinced that this measure will not become
law this year over the veto of the Presi
dent-and that veto is certain.

Because that is so, I believe itcan be
useful in the cOUl~se of this debate, not
only to focus on the deficiencies in and
objections to the pending bill, but also
to point out that there arealtemative
constitutional routes that could be taken
to achieve the essential purpose of S. 440
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without tying the President's hands in
advance. ... .

The amendment I am suggesting now
is put forth for educational purposes
and for·. future consideration'"'-rather
than for immediate action~

I want to demollStrate that there are
other ways to g~onstitutional.ways.

At the same time, I l'ealize that thiS
alternative is complex that it has been
developed at·. a late. date .. and •that it
should be the subject of hearings.

During the last few days, as printed
copies of this amendment have been cir-"
culating among my colleagues, I have
received a number of constructive sug
gestions which indicate that,· while the
thrust of the amendment is appropriate
and correc1ri--somedetails· still need to
be worked out•.

Accordingly; I shall· not press for a
vote on this amendment today. But its
very existence as an alternative for fu
ture consideration helps, I hope, to put
my reasons for opposition to the pending
bill in perspective.

Unfortunately, S. 440, before us now,
would raise up serious doubts about the
authority. of the President in times of
crisis. It would encourage w1fortunate
miscalculations on the part of potential
enemies; it would seriously impair the
conduct of our foreign relations, it would
weaken our national defense and thereby
it is likely to increase-not lessen-the
dangers of war,

I wish to spell out some of the reasons
for my doubts about the constitutionality
of S. 440, an4 then I shall briefly explain
the alternative route which I suggest. I
am convinced that my amendment would
accomplish the desired rejuvenation of
Congress' role in the exercise of shared
war powers while, at the same time,
avoiding the constitutional pitfalls em
bodied in S. 440.

The report of the Committee on For
eign Relations with respect to S. 440,
filed June 14, 1973, includes the follow
ing statement:

The essentIal purpose of the bill, therefore,
Is to reconfirm and to define with precIsion
the constitutional authority of Congress to
exercise its constitutional war powers. with
respect to "undeclared" wars and the way In
which this authority relates to the constitu
tional responslblllties of the President as
Commander in Chief.

Last year, the committee's report in
connection with the original bill, S. 2956,
filed February 29, 1972. made this state
ment:

The purpose of the war powers bilt, as set
forth in Its statement of "purpose and pol
ley," is to fulfill-not alter. amend, or ad
just-the intent of the framers of the United
states Constitution in order to Insure that
the collective judgment of both the Congress
and the President wU! be brought to bear in
decisions involvIng the introduction of the
Armed Forces of the United States in hostil
ities or in sItuations where ImmInent in
volvement in hostlllties Is indicated by cir
cumstances.

The earlier report at another point
declared:

The blll Is in no way intended to encroach
upon, alter or detract from the constitutional
power of the President-

But despite these praiseworthy decla
rations, I am deeply concerned that the

language and effect of S. 440 Is to do ex
actly what the reports say it would not
do: It does seek to alter the constitu
tional powers of the President. Leaving
aside questions about the wisdom of such
changes, the cold fact is that changes in
constitutional powers cannot be accom
plished except by amending the Consti-
tution. .

Section 5 of S. 440 declares that with
out prior approval of Congress the
Armed Forces of the United States can
not be introduced by the President for
more than 30 days, in hostilities, or, in
any situation where "imminent Involve
ment in hostilities" is indicated except
in the four situations described in sec
tion: 3.

Clearly, by this provision the propo
nents of this bill acknowledge that there
are situations and times when the Pres
ident is justified, and empowered under
the Constitution, to commit U.S. Armed
Forces to hostilities without prior con
gressional approval. Once that Presiden
tial power is acknOWledged, I am at a loss
to understand how Congress by statute
could constitutionally impose an arbi
trary 30-day limitation· on such Presi
dential authority.

Certainly, no arbitrary time limit is
expressed in, or can be inferred from,
the Constitution itself. The committee
report admits that such a limitation is
arbitrary. At page 28 of the 1973 report
are found these words:

The choice of thirty days, in a sense, is
arbitrary.

Of course, Congress can set limitations
and procedures with respect to its o'wn
actions, which my substitute amend
ment would do. But that is a totally dif
ferent thing than seeking to fix by statute
as limitation admitted to be arbitrary
upon powers of the President which are
derived from the Constitution.

The 1972 report, at page 6, declared:
The Intended effect of Section 6 Is to im

pose a prior and unalterable restriction on
the emergency use of the armed forces by
the President.

It is clear, I think, that S. 440 seeks
to impose: "A prior and unalterable re
striction" on the President's constitu
tional powers.

In addition, I believe the specification
in section 3 of only four situations in
which the President can use the Armed
Forces without plior approval is also an
arbitrary restriction on his constitution
al powers. How can we be so sure that
there are not other situations, not now
contemplated, when the President could
exercise his constitutional power to em
ploy troops. If there are such othel' situa
tions, the Congress cannot limit or deny
that constitutional power by a simple
statute.

It cannot be emphasized too strongly
that we ha\'e before us a bill-not a
proposed constitutional amendment.
Some may believe the policy embodied in
the bill is wise; some may believe it un
wise. But the fundamental issue is
whether such legislation is consistent
'with the Constitution.

Because S. 440 would be unconstitu
tional, and because in any event, it will
not become law over a certain Presiden-

tial veto, I believe a practical, constitu
tional alternative to S. 440 is needed and
should be considered. It is for those
reasons that I have developed my
amendment.

S. 440 provides that the President, for
a period of up to 30 days, can introduce
U.S.· Armed Forces in hostilities, or, in
situations where imminent involvement
in hostilities is clearly indicated only in
response to an armed attack on U.S. ter
ritory or against U.S. forces abroad, or to
a direct and imminent threat thereof or
in the. case of assisting Americans in
certain cases.

This means that a President would be
prohibited in the absence of plioI' ap
proval by Congress from employing U.S.
forces in situations where:

First, there is no armed attack on
U.S. territorY or U.S. forces, or direct and
imminent threat thereof, and

Second, the situation is such that im
minent involvement in hostilities could
be clearly indicated by the circum
stances.

This feature of the bill could have
dangerous implications for American
foreign policy, or for the safety of the
United States, and for the prospects of
peace in the world.

The modernization and expansion of
Soviet military strength in Em'ope and
the Mediterranean, together with in
creased Soviet deployment around the
world, is a fact which cannot be.ignored
or avoided.

The United States cannot escape the
fact that it, too, must have the ability to
deploy forces in support of its foreign
policy. The authority of the President to
act in some situations not recognized by
this bill can be absolutely essential to
the maintenance of peace and to the
prevention of war.

Let me be more specific.
If S. 440 had been the law in 1962,Pres

ident Kennedy could not have deployed
the U.S. fieet and imposed a quarantine,
as he did at the time of the Cuban mis
sile crisis. It will be recalled that at that
time, there was no armed attack on the
United States or its Armed Forces. nor
any imminent threat thereof. But the act
of stopping Soviet ships certainly did
raise· a risk of "imminent involvement
in hostilities." If S. 440 had been in effect,
President Kennedy's hands would have
been tied. Those who say he could have
gone to Congress and asked for authOlity
are urn·ealistic. By the time Congress
couId have been called back into session
to consider such a proposal, the inter
national ball game would have been over.

Similarly, the reinforcement of our
Berlin garrison at various clitical times
was not a response to armed attack or
t.he imminent threat thereof. But actions
taken by several Presidents with respect
to Berlin have exposed our forces to the
risk of "imminent involvement" in hos
tilities.

President Eisenhower sent troops to
Lebanon at a clitical point in time. His
action was in the interest of peac&-not
war. There are times and situations when
a requirement of prior approval by Con
gress would be self-defeating and im
practical.

The ability of our Pl'esident to act in



25100 CONGRESSIONAL RECORD-.. SENATE July 20, 1973

the interest of peace should not be placed
under the shadow of doubt and uncer
tainty that would be created by S.440.

President Johnson's strategic deploy
ment in the Middle East of 6th Fleet ves
sels at the time of the Six nay War, cou
pled with his diplomatic contact with the
Soviet Union to avoid miscalculations
was a prompt and effective action taken
not in the interest of war but in the in
terest of peace. His action was not in
response to an attack upon the United
States or our Armed Forces. But that
move did expose our Armed Forces to the
risk of "imminent involvement in hos
tilities" and. therefore, would have been
prohibited under S. 440.

Some have argued that a Middle East
resolution would confer Presidential au
thority to take such actions with respect
to the Middle East. But it Is my under
standing that that resolution applies only
if there is "armed aggression from any
country controlled by international com
munism." Obviously. this provision does
not cover some of the situations that
could alise in the Middle East.

My point in recalling these examples
is to underscore the fact that S. 440 is
not a step toward reducing the chances
of war. By tying the Presldent·s hands
in very critical situations. this legislation
could actually have the effect of Increas
ing the likelihood of war-not peace.

I realize that the bill is well inten
tioned. But, unfortunately. it would raise
up ambiguities and doubts in situations
where the President's power to act should
be clear and unqualified.

S. 440 is not only unconstitutional but
it is unnecessary to a restoration of the
appropriate congressional role.

It is not necessary to attempt to limit
the Constitutional pOwers of the Presi":
dent--"to impOse a prior unalterable re
striction on emergency use of the Armed
Forces by the President"-in order to in
sure that the Congress can speedily and
promptly cut off funds for ventul'es
which do not have the SUPPOlt of Con
gress.

All that is necessary-as was demon
strated when funds for bombing in Cam
bodia were cut off-is for Congress to
act.

No time limit of 30 days need be im
posed on the Prellident's Constitutional
powers. Aside from the fact that such a
limitation would be unconstitutional, the
period could be much too long in some
situations-and too short in others.

The amendment I have suggested calls
for consultation between the President
and the Congress before troops are in
volved in armed conflict. And section 3
calls for prompt notification to the Con
gress if and when the President com
mits or substantiallY enlarges U.S. troops
abroad. I believe that taking action to
support the. concept of consultation in
time would be a wholesome and appro
priate step-a step that would implement
the intentions of the Founding Fathers,
that would enable Congress to take ac
tion on the basis of up-to-date Infor
mation.

My amehdment then establishes an
expedited procedure for Congress to con
sider the action of the President and to
exercise its power of the purse with re-

spect to the continued use of tlle Armed
Forces in hostilities. Finally, provision is
made in the amendment so that any ces
sation of funding of operations would not
imperil the safety of the Armed Forces.

My amendment would not tie the
hands of the President in advance.
Rather it seeks to restore and make more
effective the power which Congress
already possesses under the Constitution.

In contrast to the pending bill, my
amendment does not attempt to prejudge
the circumstances in which our Armed
Forces should be employed at some time
in the future.

That question is left to the President
and the Congress of the future to decide
under the circumstances that then pre
vail. I believe that through this ap
proach wiser decisions can be made than
would be the case if we attempt, as
S. 440 does, to foresee and anticipate
futw'e events now.

The approach of my amendment draws
upon the recent experience of Congress
when funds for Cambodia were cut off.
It seems to me that if that experience
proved anything it demonstrated that
Congress has the power to act--but
sometimes it lacks the will to act.

Such an attitude, it seems to me, calls
for legislation-not to restrict the Presi
dent--but to approve the procedures
under which Congress can a(}t. and par
ticularly the Senate where filibusters are
a serious obstacle to prompt action.

I shall not press my amendment, Mr.
President, but I suggest and urge that
the approach embodied in this amend
ment be seriously studied once it is made
clear that S. 440 cannot become law.

Mr. President, I withdraw the amend
ment.

The PRESIDING OFFICER. The
amendment is withdrawn. The bill is
open to further amendment.

Mr. JAVITS. Mr. President, does the
Senator from Minnesota wish to speak
now?

Mr. HUMPHREY. Yes. if someone wllI
yield me time.

The PRESIDING OFFICER. Who
yields time?

Mr. MUSKIE. Mr. President, I yield
5 minutes to the Senator from Minne
sota.

Mr. HUMPHREY. On the bill?
Mr. MUSKIE. On the bill.
Mr. JAVITS. Mr. President, will the

Senator yield?
Mr. HUMPHREY: I yield.
Mr. JAVITS. Let me say that I shall

reply to the statement of the distin
guished assistant minority leader at a
later point, and I ask unanimous con
sent that my remarks may be printed in
the RECORD at this point.

Mr. HUMPHREY. Mr. President. I
think it would be appropriate that the
Senator from New York reply now. and
I shall await my time.

Mr. JAVITS. Mr. President, if I may
have 5 minutes, I shall not take very
long.

Mr. President, I reply, first, because
the merits demand a reply, and second.
because of my respect for the Senator
from Michigan (Mr. GRIFFIN), who, if
memory serves me correctly. was one of
the cosponsors of ol,lr bill.

Mr. GRIFFIN. No. .
Mr. JAVITS. No, I guess not. In any

case, certainly his opinion is importan~.

He prObably bespeaks a good deal of what
the· administration is thinking. So I
should like to reply.

One cannot expect that the bill we pro
pose to pass is palatable to the Presi
dent. It would not be to any President.
Any President would be found to oppose
it, to try to give himself all the powers
he possibly can hang on to.

It may be remembered that President"
Nixon, in regard to the cambodian situ-.
ation. was precise on that score. He
echoed the words of Winston Churchill
when he said he was not there to be
President in· any way to reduce the
powers of the presidency. That is what
Churchill said about the British Empire.
But, Mr. President. I believe that by do
ing what we are doing. we are avoiding
the bait for President Nixon's Idea.
which is equivalent to what overtook the
British Empire. In short, what we are
trying to do is, at long IMt. to bring about
an end to the guerrilla warfare between
CongreSs and the President, in which
Congress has been constantly bested,
With such tremendous tragic cost to our
country, before such a ·violent reaction
developed as to really sweep away Pres
idential authority.

Mr. JOHNSTON. Mr. President, will
the Senator from New York yield?

Mr. JAVITS. I yield.
Mr. JOHNSTON. Would the Senator

from New York explain to me, it seems
that the purpose of the bill is to prevent
the kind of situation we had in Vietnam.
yet the language of the bill speaks of
introducing our troops into hostilities. As
I recall the situation In Vie.tnam, our
troops were originally sent there .to guard
an Air Force base. We wei'e there to
guard that base. They in tW'n were at
tacked, as perhaps could havebeell pre
dicted. That, in turn, would seem to me
to trigger the other section .of the law
which would allow the President·, then,
to use the troops to repel an attack on
those troops. ..

Is it not true that this would or would
not prevent the kind of Vietnam situa
tion which we have had?

Mr. JAVITS. It would prevent a Viet
nam situation because the troops who
went there to defend that Air Force
base-cven assuming that those facts are
correct-but let us assume that, for the
sake of the .answer, although I think
there is more to it than that-because
President Johnson had decided on-the
Senator may remember the high~level
meetings he held with the President of
Vietnam, I think it was either at Manila
or Ha.waii, inwhich it was decided that
the Vietnamese forces would undertake
essentially ga1'1'ison .. dutles and U.S.
forces would fight the war. '

But even if the Senator is right-and
it is a hypothetical question-if we sent
troops into hostilities, and there were
hostilities in Vietnam, then this act
would immediately apply.· qertainly. no
President. even if there were. an actuai
shooting that day.cmild deny that there
was imminent danger of hostilities
which, accordillg,.to this, w9uld apply.

So it· is an a priori situation-to, ''lit,



July 20, 1973 CONGRESSIONAL RECORD-SENATE 25101
troops were· there at all, whether to
guard an Air Force base, which made
this applicable and not the exemption
contained in the section regarding Pres-
idential powers. . .. ..

Mr: JOHNSTON. Then the term "in
troduCing hostilities" means introducing
troops into the country if hostilities are
taking place?

Mr. JAVlTS. That is exactly right.
Mr. JOH~STON. And where they are

not employed initially for hostilities?
Mr: JAVITS..That is precisely right.

I am obliged to the Senator for sharp
ening that point.

Mr: President, to continue, I should like
to deal. with the various items the Sen
atol·fromMichigl¥l(Mr. GRIFFIN) has
in his amendment which he has now
witndrawn, because it gives u~· the op.,.
POl"tunity to snow precisely how this
applieS. .. . .

I said a minute ago. that no one will
get off scot-free. We are confirming the
President in constitutional authority,
which is something that has never hap
pened in the history of tliis country.
That is good for him. We are also con
firming ourselves in our authority. It is
not one-sided at all. I hope that the
President, who has been rather quick
about vetoes, will think that over. He
may not. get.another chance, nor may
any other President. We may have a con
stitutional crisis, if the country gets sick
and tired of a "President's war," even as
Senator Goldwater says, by constitutional
amendment. We have passed that before..
We may again. We may have a Presi
dency which is truly emasculated and I
do not want tosee that, either. ..

The . PRESIDING OFFICER (Mr.
HELMS). Tire time of the S.enator from
New York has expired.

Mr. MUSKIlE. Mr.. President, I yield
the Senator from New York as much time
ashe reCiuires. .

The PRESIDING OFFICER. The Sen
ator from New York may proceed.

Mr. JAVITS. Mr. Pl;esident, that is the
framework, because this. is very impor-
tant. .

Let us take tlle various instances.
First, deployment regarding the Cuban
missile crisis. The fact is that missiles
were stationed in Cuba by the Soviet
Union, essentially, and that, therefore,
the President who would propose to stop
their ships at sea would know he was in
imminent danger of hostilities. So this
bill would apply. And why should it not?
In fact, the Soviet ships were not stopped
by us. They stopped themselves. It is
important to note that McGeorge Bundy,
who is the closest living person to Presi
dent Kennedy respecting this matter,
has testified that the War Powers Act
would not have hamstrung President
Kennedy's successful diplomatic moves
to resolve the Cuba missile crisis.

Now had the President come to Con
gress and said, "I need authority to stop
those ships," we would have stopped
those ships. That was risky business for
hundred of millions of people around the
world, with nuclear war in the offing;
to leave it to one man in the White
House-one man-to decide yea or nay.
Fortunately we got out of it through
diplomacy,

Mr. GRIFFIN. Mr. President, will the
Senator from New York yield?

Mr.. JAVITS. I yield.
Mr. GR~;. The Senator, I am

glad, does concede.that the effect of the
bill would be to have made it impossible
for· President Kennedy to have acted in
the CUban missile crisis without getting
prior approval of Congress.

Is not the senator aware that Con
gress was not in session at that time?

Mr. JAVITS. This Senator is very well
aware of that. Also, that Congress can
be called into session in 10 hours. In addi
tion, if I may remind my colleague from
Michigan of some history, that crisis
was brewing for several weeks. I was on
television about it, as were many others,
before the President made the decision
as to what he would do, that is, that he
would stoP the Russian ships. We even
had aresolution on the books given a lot
of authority to the President. He had lots
of time in Which to deal with Congress,
I do not want to be tied to this, but cer
tainly he had a time lag. If he did not
have a time lag and the danger was that
imminent, he migh1r-I repeat, he might
have-in good faith, invoked that provi
sion of this bll1 which said that if U.S.
territory was in imminent danger of at
tack, that is covered by this bill, too. I
would hope that the President would not
do that, but, nonetheless, he perhaps
could have, if it came to that.

Mr. GRIFFIN. I am interested in hav
ing this debate fully reflect the various
pOints of view, so let me say that, as I
recall it, President Kennedy made that
decision rather late, after it was ascer
tained, I think by aerial observation,
that the missiles were actually on the
ships. Certainly we would not criticize
him for' not making the decision earlier.
Once he made that decision, and the
ships were on their way, it was too late
to call back Congress or to get Congress
to consider and pass some kind of resolu
tion of approval before the missiles
would have been in Cuba.

Now, to say that because the missiles
were in Cuba would have authorized us,
under the resolution, is to say that mis
siles anywhere in the world, or ICBM's
for that matter, which are Russian based
and which can reach the United States,
would allow the same thing. I do not
think that the Senator from New York
would really mean that. So I point out
that I think the effect of the bill would
have been impractical and unrealistic in
the Cuban missile crisis. President Ken
nedy's hands would have been tied and
he would not have been able to act in the
interests of peace, as he did.

Mr. JAVITS. I could not disagree more
with the Senator from Michigan.

:Mr. MUSKIE. Mr. President, will the
Senator from New York yield for a
moment?

:Mr. JAVITS. I yield.
Mr. MUSKIE. The Senator, of course,

is the author of the bill and the careful
architect of its provisions. He under
stands what he intended by tlllS legisla
tion better than anyone else. But in
respOnse to the Senator from Michigan,
let me make the point first-the his
torical point-that the President at that

point did assemble the· congressional
leaders-

Mr. JAVITS. Of course he did.
Mr. MUSKIE. At the time he con

sidered the decision. Second, the declara
tion. of war at the time of Pearl Harbor
was made within 2 days of the attack
011 Pearl Harbor. So Congress is capable
of acting quickly. But then, let me em
phasize a point the Senator from New
York made a moment ago. The language
of subsection (1) of section 3, which con
firms the emergency authority of the
Commander in Chief.

To repel an armed attack upon the United
States. its territories and possessions; to take
necessary and appropriate retaliatory a.ctions
in the ~vent of such an attack; and to fore
stall the direct and imminent threat of such
all attack;

I remind both Senators that the im
plication from the pictures taken by our
aircraft was to the effect that the instal
lation of the missiles posed an imminent
t.hreat to the United States.

As the Senator from New York has
said, I would hope that, given time, a
President would still consult Congress.
But one certainly could not challenge his
good faith if he were to use that lan
guage in those circumstances to invoke
the emergency powers.

Mr. JAVITS. The Senator has an
swered the question exactly as I would,
and I wish to add one other point.

No one denies for a minute that you
still depend to a great extent upon the
Presidency. As to all the loose talk about
credibility, and so forth, we all c:-.n ap
preciate and understand that, but you
cannot run a country that way. You
cannot operate; you cannot pass laws
on that theory.

We must assume that, having written
it out, the President will obey the law
in reasonable good faith. In any case,
we will have something to repair to.

I beJi.eve that the answer to the Cuben
missile crisis is that, given any time at
all, the President would have seen his
clear duty under this bill to come to us.
What gives him the prescience and
patriotism that is denied to us? I do not
understand it. He is human and mortal,
as we are. If you had any doubt about it
~"esterday, you should not have it today.
What is the basis for the assumption
that he is infallible and cannot make a
mistake and that only we are capable
of mistakes?

So much for the Cuban missile crist;.
As to the relief of the Berlin garrison,

there was no imminent threat of war.·
The Senator, himself, said that. We just
defeated an amendment by the Senator
from Arkansas (Mr. FuLBRIGHT) which
would have inhibited the deployment of
our forces. So the President is perfectly
free to deploy the forces of the United
States, That covers t.he Berlin garrison
problem.

As to the situation of the troops to
Lebanon, there, again, the President
should have come to us; and, in fact, he
did. He got a resolution which in the
terms of that time was valid: if they are
attacked by Communist forces or Com
munist-backed forces.

TIrat was his cover for asking for the
lesolution, on the ground that the revolt
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in Lebanon was fomented by the So
viet Union or forces acting at the dic
tates of their international Communist
apparatus. But preciselY this law would
apply and should apply in that kind of
situation. That could have led to an
enormous conflagration in the Middle
East exactly like that in Vietnam. We
are lnighty lucky that we got out of it
with a whole skin. Certainly, we want
this to apply to that kind of situation,
and it should.

Finally, as to the deployment of the
6th Fleet in the 6-day war, the answer
is precisely the same as that respecting
the deployment in respect of the Berlin
garrison. The President moved our ships
forward in a situation which represented
the normal deployment for naval forces
of the United states. There was no im
minent danger.

Nobody was threatening to attack.
They were not involved in hostilities. And
the President had complete authority to
do that. Had he moved them within the
war zone, with a design of taking some
part or relieving one or the other of the
parties, then he would be subject te this
law, and I maintain that he should be.
That is why we are doingit.

I understand the views of the Senator
from Michigan, and these are appropri
ate questions to raise and to be debated.
But I really feel that the plan of the
bill meets the appropriate exigencies.
Where we ought to have power, we are
given power; and where the President
ought to have power, he is given power.

I thought these views should be juxta
posed to those of the Senator from Mich
igan, and I thank the Senator from
Maine.

Mr. MUSKIE. Mr. President, I yield 5
minutes to the distinguished Senater
from Minnesota.

Mr. HUMPHREY. Mr. President, ear
lier teday I made a statement and placed
in the RECORD. a statement in full sup
port of this very important, historic piece
of legislation.

I particularly wish to compliment the
Senator from New York for his initiative
in this area of constitutional law-that is
what it is-and the distinguished Senator
from Maine for managing this bill on the
floor of the Senate and for his !ntimate
knowledge of its details.

The report of June 14, 1973, which has
been pUblished on the War Powers Act,
as it is known, is :Jossibly one of the most
precise and informative documents relat
ing te the relationships between the
President and Congress, as pertains to
warmaking powers and the authority
that each branch of Government has,
that has ever been published. We are in
debted to the Senate Foreign Relations
Committee, the sponsors of this bill, and
the staff of that committee for a truly
remarkable report. The report contains
thes':: words:

It is legislation essential to our security
and well being. It is legislatIon in the inter
est ot the President as well as the Con
gres.1.... We live in an age of undeclared
war, which has meant Presidential war. Pro
longed engagement in undeclared, Presiden
tial war has created a most dangerous 1m
balance in our Constitutional· system 01
checks and balances. • . • (The billJ is rooted

in the woids and the spirit 01 thecOnstitu
Uoo. It uses the clause ot Article I, section 8
to restore the balance which has been upset
by the historical disenthronement 01 that
power over war which the tramel's 01 the Con
stitution regarded as the keystone 01 the
whole Article 01 Congressional power-the
exclusive authority 01 Congress to "declare
war"; the power to change the nation from
a state of peace to a state ot war.

Thcse are the words of the distin
guished Senator from New York, and I
think they sununarize very properly and
succinctly wllat this bill is all about.

I believe that this debate has been
tmly a course of instruction in the very
heart of constitutional government, the
relationships between the President and
Congress. On the issue of life or death,
peace or war, nothing could be more
fundamental.

Whether this bill is what it ought to
be or not, it is a beginning. It represents
an intelligent, instructive effort on the
part of Congress to work out the rela
tionships between the Presidency and
Congress on the entire subject of national
security, particularly as it relates te the
use of the Armed Forces of the United
States, and under what terms and
conditions.

So I would hope, as the Senator from
New York has said, that the President
would not be too hasty in proclaiIning
that it will be vetoed. I would urge upon
the President that he study the back
ground of this legislation as the testi
mony before the Foreign Relations Com
mittee was given. I would urge upon the
President and his advisers that they
read the report on this bill, as filed by
the Committee on Foreign Relations. I
urge upon the President that we learn
the lessons of the second half of the
20th century-namely, that power be
gets power, that action begets action,
and that Presidential power exercised is
building precedent upon precedent, and
there comes a time when you have to
take a look once again and attempt to
restore the balance upon which this con
stitutional system is predicated.

SUBMISSION OF SENATE RESOLUTION 149

Mr. HUMPHREY. Mr. President, one
of the best ways to prevent a war is to
have communication between the re
spective nation-states. I am today sub
mitting a resolution which will place the
Senate on record as favoring a return
to normal relations between the United
States and an old historic friend
namely, Sweden-and the means to do
this would be the normal exchange of
ambassadors.

Since August 1972, almost a full year,
we have had no diplomatic relationship
with Sweden, a friendly nation, a na
tion of democratic purpose and demo
cratic institutions, a nation of people
who have a great and fierce sense of
individuality, and the love of freedom
and liberty. Yet the President of the
United States has seen fit to break off
diplomatic relations and inform the
Swedish Government that an ambassa
dor from Sweden would not be welcome
here and, of course, not to. send an
American ambassador there. Why? Be
cause the present .Prime Minister of
Sweden made some derogatory remarks

about our country in 1972 when .the
bombing W3$ taking place over Vietnam.
But he did not say anything that had
not been said by Senators. Representa
tive,s, or. distinguished citizens of. this
country who disagreed with the Presi
dent's action.

What the Swedish Prime Minister said
\vas not nearly what haC been said from
Feking or Moscow. They had conducted
a diatribe against this country for years.
Yet we reach out to Moscow and Peking
and we call them long lost brothers. n
is the new diplomacy.

I think countries are entitled to express
their points of view, but if the reason we
broke relations with Sweden is because
we did not like whattheir Prime Minister
said in 1972, I want to know what we are
doing in our new detente and spiI"ito,f
understanding with the Peoples Republic
of China and the Soviet Union. The sit
uation does not make sense.

All I am doing, here is to ask the Pres.
ident of the United States to restore the
relations with the country that is a
bridge between the North Atlantic Pact
on the one hand and the Soviet Union On
the other hand, a. country that .is a
friendly country,which has its sons and
daughters by the millions in this country,
a country that has elections, a country
that believes in civil1iberty. I am asking
that the President of the United States
"get with it", and send an ambassador
there and say to the Prime Minister of
Sweden that we are prepared to· act like
mature people; that we are done with
this infantile petulance, and it is time we
cut it out.

We do not have an ambassador in
Moscow. It might not be a bad idea to
have one there. I urge on the President
of the United States that in the name ot
diplomacy for peace, for which I com
mend him, and repeatedly praise.' hiIri,
that he take the steps now to heal some
of these wounds in the case of Sweden
and because of the importance of rela
tionship with the Soviet Union, that an
ambassador be 'sent there.· .'

Mr. President, this is one of the ways
to preserve peace and this fits within
the confines of this debate.

Mr. President, the resolution would
place the Senate on record as favoring
a return to normal relations between
the United States and Sweden. The
means to do this would be a normal ex
change of ambassadors.

At present, there is no American am
bassador in Stockholm. Qur AmbaSsador
left his post in August of 1972..Thead":
ministration has not nominated another
ambassador for this Post, leaving it va;'
cant for almost a year.

The Swedish arnbassadoi'left Wash;.'
ington in January 1973. I understand
that the administration has made it
known to the Swedish Government that
it will not welcome his successor. The
gentleman Who was planning to becQme
the Swedish ambassador to Washington:
has been given another post bYll.is gOY,.
ernIllen,t.. . .. '.' .. '. .•. .... ... .. . ,.

Mr. President, what appear::; to be ,a
childish rift between two nations. has
serious implications for U.S. foreign
policy.··.· ....·.··

It is a matter of great concern to me
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and others who, feel that the United
states has absolutely no right to penalize
a nation in this fashion, because its na
tional leadership expresses views which
may not be in accord with our own.

The Nixon administration has chosen
to attempt to embarrass the Swedish
Govemment by not sending an ambassa~

dor to stockholm. We have also rebuffed
any attempts made by the Swedes to
normalize relations.

The behavior of the Nixon administra
tion concerning this matter is in direct
violation with a Senate resolution passed
in September 1969, specifying that dip~

lomatic relations do not depend upon or
imply approval views of the govemments
concelned.
, This principle was the guiding force
in the 1930's when Franklin Roosevelt
recognized the Soviet Union. And this
sentiment certainly was in evidence
when Mr. Nixon and M1~. Kissinger ar
ranged' for a mutual exchange of diplo
mats with the People's Republic of
China.

It is interesting that we choose to pen
alize the Swedish Government for ex
pressing views critical of our involve
ment in the -.var in Indochina and do not
bat an eyelash when far more critical
and more numerous statements are made
by the Soviet Unior.. and the Peoples Re
public of China. Of course; I do not be
lieve we should diplomatically penalize
any country for statements it made
which faithfully reflect the views of large
numbers of its people. '

We. cannot aVOId the" fact that our
policies in Indochina have deeply dis
turbed large nwnbers of Scandinavians
and Europeans.' When. Prime Minister
Palme was critical of the' American
bombing of Hanoi in December 1972 his
remarks were not aimed personally at
the President 01' any other Americans.
While they may have been exaggerated
and I personally take exception to them.
However, the essence of his frustration,
outrage, and disagreement with our poli
cies was shared b;y many Americans.

Mr. Palme, like all Americans, has a
right to express his views without having
to experience retribution of any sort.

I have no doubt that Swedish-Ameli
can relations strengthened by bonds of
friendship and kinship will long outlive
the present infantile petulance.

However, the principle involved here is
how the United States relates to the
smaller democratic nations of the world.

Why have we paid so little attention
to the ugly· tirades of great socialist
powers and react so unfairly to criticism
of our policies by a s'maIr democracy?

Why do. we seek to punish diplo
matically and embarrass a country which
has been our friend for so many years?

During the month of April in a letter,
I called upon: the President to give this
matter his personal attention and rem
edy this deplorable situation. There has
been no response from the White House
or from the Department of State.

Apparently, the exchange of views that
we so cherish with the People's Republic
of China and the Soviet Union is not de
sired in the case of Sweden.

All Americans-and especially tbose of

Swedish descent-must realize how un
fair and untenable our position is.
. It is my hope that the Senate Resolu
tion I introduce today will bring to the
attention of the President and the State
Department the need to nominate with
all due haste an ambassador to Sweden.

The time has come to normalize our
relations with Sweden and not let the
past interfere with the necessary ex
change of views so badly needed for fu
ture good relations.

Mr. TOWER. Mr. President, I call up
my amendment No. 386 and ask that it
be stated. It is my understanding that
the amendment is out of order, but I was
under the impression that the point of
order could not be raised lUltil after the
time on the amendment had expired or
had been yielded back.

Mr. MUSKIE. I am happy to yield time
to the Senator.

The ,PRESIDING OFFICER. The
Chair is advised that the amendment
is out of order.

Mr. TOWER. I withdraw the amend
ment for the moment.

Mr. MUSKIE. I am happy to yield to
the Senator.

Mr. TOWER. Will the Senator yield to
me for 15 minutes?

Mr. MUSKIE. I yield 15 minutes to the
Senator from Texas on the bill.

The PRESIDING OFFICER. The Sen
ator from Texas is recognized.

Mr. TOWER. Mr. President, the
amendment in question is out of order
because it is an' amendment to the title
of the bill and, therefore, cannot be called
up until after the bill is passed.

I will read the amendment. It states:
Amend the title so as to read: "A bill to

make rules' governing the use' of the Armed
Forces of the United states in the absence of
a declaration of war by the Congress, and
thereby reduce the United States of America
to the status of a' second rate power."

I know on the face of it that it ap
pears to be a frivolous and facetious
amendment, but I offer it not in levity
because to me it really says what we are
doing here, because it underscores what
I conceive to be the impact of this legis
lation if it is passed and if it is signed
by the President or his veto is overridden.

Mr. President, what is proposed in S.
440 is to reduce the United States to a
state of impotence hI this negotiation
with the large superpowers of this world
because it imposes a paralysis of military
action on the President of the United
States. Anyone knows that to negotiate
successfully with a superpower, the
Soviet Union, you must not only be in
possession of great military power, but
also you must have the flexibility and
the willingness to use it, if necessary.

What this bill does is to proscribe the
Chief Executive in this country in a way
that no other head of state in a large
country in the world is proscribed. They
must be laughing themselves silly in the
Kremlin over our consideration of this
legislation.

Much has been made of the research
and constitutional prerogatives of the
Presidency of the United States. It seems
to me we are trying to do it not only at
the expense of the constitutional prerog
atives of the President, but also at the

'expense of the continuance of a tradition
in our governmental system, a tradition
which has allowed the President free
dom of movement in the conduct of
diplomacy.

Mr. President, I do not think a better
case could be stated against the adop
tion of the war powers bill than was
stated by Mr. Justice Sutherland in the
case of United States v. Curtiss-Wright
Export Corporation, 299 U.S. 304, 1936.
Here is what he said:

It wlll contribute to the elucldatlon of the
question If we first consider the differences
between the powers of the federal govern
ment In respect of foreign or external affairs
and those in respect of domestic or internal
affairs. That there was differences between
them, and' that these differences are funda
mental, may not be doubted.

The. two classes of powers are differe,nt,
both In respect of their origin and tb,elr
nature. The broad statement that the fed
,eral government can exercise no pOWers ex
cept those specifically enumerated In the
CoristitutiOli, and such' Implled' powers' as
are necessary and proper to carry Into effect
the enumerated powers, Is categorically true
only inrespect of our internal affairs.... The
powers to declare and \vage war, to conclude
peace,· to make treaties, to maintain dip
lomatic relations with other sovereignties, if
they had never been mentioned in the Con
stitution, would have vested In the federal
government as necessary concomitants of
nationality. Neither the Constitution nor the
laws passed In piJrsuance,of it.have_ any force
In foreign territorY,unless in respect of our
own citizens (see American Banana Co. v.
United Fruit Co., 213 U.S. 3'17, 356); and
operations of the nation In such territory
m1.1st be governed by treaties, International
understandings and compacts, and the prln-
'clples of Interriatlonallaw. . . . . '

Not only, as we have shown, as the fedet-al
power 'over external affairs in origin and es
sential' character dliferent from that over'
Internal affairs, but participation In the ex
ercise of the power is significantly limited. In
,this vast external realm, with Its Importa11t,
'compllcated, delicate and manifold problems,
the President alone has the power to speak
or listen as a representative of the nation.
He makes treaties with the advice and con
sent of the Senate; but he alone negotiates.
Int,o the field of negotiation the Senate can
not IntrUde; and Congress itself Is powerless
to Invade it. As Marshall said In his great
argument of March 7, 1800, In the House of
Representatives "The President is the sole
organ of the nation In its external relations,
and its sole representative with foreign na
tions." Annals, 6th Cong., col. 613.

That was a man speaking within the
same time frame that the Constitution
was conceived, framed, and adopted. If
we want to talk about the intent of the
framers, let us repair to some men who
were present in that era and who were
commenting on the Constitution at that
time.

Justice Sutherland further said:
It is quite apparent that If, in the main

tenance of our international relations, em
barrassment--perhaps serious embartass
ment--is to be avoided and success for our
alms achieved, congressional legislation
which Is to be made effective through nego.
tlation and inquiry within the international
field must often accord to the President a
degree of discretion and freedom from stat
utory restriction which would not be ad
missible were domestic affairs alone in
volved.... (B]oth upon principle and In
accordance with precedent, we conclude
there Is sufficient warrant for the broad dis
cretion vested in the President to determine
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whether the enforcement of the statute wlll
hAve a beneficial effect upon the re-estab
Iishment ot peace in the affected countries.

The opinion gOes on to matters that
al'e not necessarily relevant to this de
bate.

Mr. President, it occurs to me that
what we are doing here flies in the teeth
of tradition, custom, and usage. In a
horse-and-buggy era, this kind of leg
islation conceivably could have had its
place, but not today, not at a time when
we have the Middle East crisis, the Leb
anese crisis, the Dominican crisis, the
Cuban crisis. This is no time for us to
fly into the teeth of tradition and con
stitutional uses.

I have no thought that this bill will
be rejected, but I think that tllose of us
who can see the inherent evil in this
measure would have been remiss had we
not talked about it. ShoUld this bill be
come law, the United States from tlus
point will b,J disregarded as a great
power with influence over the course of
world events.

The PRESIDING OFFICER. Who
yields time?

Mr. l\IUSKIE. Mr. President, I yield
the Senator from South Carolina 10
minutes.

Mr. THURMOND. Mr. President, I rise
in opposition to the pending bill, S. 440,
on the grounds that it is unnecessarily
l'estrictive on the President and may
well lead to new problems rather than
correct present problems.

Under this bill the President of the
Uluted States could take emergency
military action-in the absence of a
congressional declaration of war-in
only four cases:

First. To repel an attack on the United
states, or forestall the "direct and im
minent threat of such attack";

Second. To repel or forestall an attack
on U.S. Armed !"orces stationed outside
the United states;

Third. To protect U.S. citizens and na
tions in danger in foreign countries; or

Fourth. Pursuant to some specific
statutory authorization short of declara
tion of war.

The bill further provides that when
the President does take emergency ac
tion, such action must cease within 30
days unless Congress authorizes con
tinuation of use of the Armed Forces.

Mr. President, in my view this meas
ure fails to meet the objectives of re
storing to Congress its power to declare
war without at the same time tying the
President's hand in emergencies. S. 440
is simply too restrictive of the President's
power to act in emergencies. For in
stance, the bill does not contain any
specific provision for the President to
use his own judgment and discretion to
determine what is an "emergency" suf
ficient to justify action on which he cap,
base a deployment of our Armed Forces
without congressional assent.

The legislation provides only four situ
ations in which an immediate response
is allowed, and it may well be questioned
whether it is possible to define ap,d de
scribe in advance all possible potential
emergency situations to which the Presi
dent might be called on to respond.

By restricting the President's author-

tty to act to these four specific categories.
Congress would tie So future President's
hand when some unforeseen crisis arose.
It should also be pointed out that some
constitutional law experts maintain that
the independent authority of the Presi
dent under the Constitution is substan~

tially broader than the four categories
specified in the bill. Therefore, to limit
the President's power to these categories
may raise the point of constitutional
ity.

In addition, the question has been
raised as to whether this bill would cover
such emergency situations as the action
taken by President Truman in Korea. In
the absence of a declaration of war, the
act would prohibit collective action
a.gainst a sudden armed attack on a na
tion to which we have no formal na
tional commitments. Thus, if President
Truman had been operating under the
proposed aet a prior declaration of war
would have been required before en
gaging our forces in the Korean war.

This bill also l'aises the question of
whether we could go to the aid of Israel
in case of an attack on that country since
we have no defense treaty with Israel.

'1'he potential for great power inter
vention in the Middle East is clearly il
lustrated by the burgeoning Soviet naval
presence in the Mediterranean, Persian
Gulf, and Indian Ocean and the presence
of Soviet military personnel and sophis
ticated military equipment in several
Mideast countries.

This blll specifically limits the use of
U.S. forces to situations where the United
States or U.S. forces are attacked or di
rectlY and imminently threatened with
attack, In the Six-Day War of 1967, for
example, the United States itself was not
directly threatened with attack nor was
there an immediate threat to American
forces. However, there was an open and
imminent threat made by Russia against
Israel. President Johnson's prompt re
sponse by moving the 6th Fleet into the
danger area in order to forestall Rus
sian pressure on Israel would have been
prohibited under S. 440 because no threat
had been made against U.S. forces.

Other situations not covered in the
four points are sudden attacks on areas
which the Nation is committed by treaty
to defend-but not by specific authoriz
ing legislation-regional peacekeeping
operations, and humanitarian interven
tions.

Mr. President, the 30-day limitation on
Presidential emergency action is another
area viewed as excessively restrictive of
the President's power. There are those
who feel that under the Constitution the
President, as Commander in Chief, has
the authority to defend the territOl'y of
the United States with all resources at his
command for whatever period is re
quired. Thus a statute setting a time
limit on the President's authority to act
to an exact term, as 30 days, may raise
grave constitutional questions.

Several other adverse effects may flow
from the 30-day provision under which
the President's emergency action would
be terminated unless continued by Con
(,'Tess.

It could force Congress into a prema
ture decision or end Presidential action

before a full assessment could be made
of the situation. It might increase pres
sure to escalate hostilities in· order to
achieve the objective Within this limited
time frame. It may precipitate a prema
ture "ithdrawal of troops and cause
more dislocations or possibly endanger
their lives.

Finally, it is possible that if for some
reason Congress were not able to act
within 30 days, the President would be
obliged to do whatever he thought best,
again raising the constitutional issue at
a time of crisis when the Nation could
least afford it.

Mr. President, before closing I would
like to point out that the Congress has
always had the power to shut off fund
ing for any military operation the Com
mander in Chief might undertake.

In forming our government, Congress
was given the authority to declare war
and, of course, Congress holds the purse
str111gS to finance the cost of any war.

Therefore, the congress has consider
able authority in this area and I Ilee no
reason for new legislation Which woUld
limit the President'sabillty to meet
emergency situations.

For this reason and the others men
tioned earlier in these remarks I intend
to oppose this blll.

If the Congress does pass this blll, t
hope the President will see fit to veto it.

Mr. EAGLETON. Mr. President, I send
an amendment to the desk.

The PRESIDING OFFICER. The clerk
wllI report the amendment.

The assistant legislative Clerk read as
follows:

On page 9. line 5, beghming With "but",
strike Ollt through "Act" the first time it
appears in line 7.

Mr. EAGLETON. Mr. President, in
brief my amendment would strike almost
all of the sentence describing the effec
tive date of S. 440 in section 9. Section 9,
when originally added to the bill was a
viable section, because then we were op
erating in the context of a continuing
war being experienced in Southeast Asia.
However, slnce the introduction of the
bill this year and since the hearings on
it in the Senate Committee on Foreign
Relations and finally its consideration
now on the floor of the Senate, we have
had interVening events,· which, in my
opinion, make the continuation of sec
tion 9 an anachronism. Among those
events has been the withdrawal of troops
from Southeast Asia, and more recently
the so-called Cambodian compromise by
which August 15 was set as the final date
for the cessation of all American milltal'y
Participation in Southeast Asia.

The purpose of my amendment is sim
ply to strill:e out. tho~e ... anachronistic
parts which ar.e 100 Jongeretfective and
to assure that the provisIons of S. 440
go into effect immediately on the date of
enactment.

1;n addition, this would incorporate
in S.' 440 identical language to that ap
pearing in the House blll on war powers.

The· PRESIDING OFFICER. Who
yields time? ....•.. -

Mr. MUSKIE. Mr.Pl'esident, I yield
myself such time as I may require. I shall
be very brief.

The amendment has been under con-
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sideratiol1. by the Senator from New
York (Mr. JAVITS), the Senator from
Mississippi (Mr. STENNIS), and me. De
velopments since the bill was approved
by the committee do create something
of a problem. .

The pl"Ovision now1n the bill has ap
parently been covered by the so-called
Cambodian compromise adopted a cou
ple of weeks ago. Still, we have not ar
rived at the date of. August 15. But in
anticipation of the termination of all
U.S. military activities in Indochina by
that date, the Senator from Mississippi
(Mr. STENNIS), the Senator from New
YOl:k (Mr. JAVlTS), and. I are willing to
accept the amendment.

Mr. President;. at this time I yield
to the senator from New York to discuss
the matter more fully with the Sena
tor from Missouri.

Mr. JAVITS. Mr. President, the
amendment of the Senator from Mis
souri has given me. very great concern,
prima1ily because we must all remember
that this is a bill, as I said when we
opened the debate, that has gone through
an unbelievable examination.

We have always felt and have con
sistently made the point that there is no
retroactive intent in connection with the
bill. We would not provide for retroac
tivity if we adopted the amendment. The
bill would say that it would actually take
effect on the date of its enactment.
Nevertheless. we thought that there had
to be no argument about the hostilities
in Vietnam. The Senator from Missis
sippi (Mr. STENNIS) was very strongly of
that view.

We felt the same way when the bill
went through the committee about the
hostilities in Cambodia. Again, notwith
standing the deep objections we had
which goes for the Senator from Mis
sow'i and myself and a great ::najority of
the committee with respect to Cam
bodia-we still did not wish to bring this
bill into that kind of retroactivity.

We do now face oJ. different situation,
as has properly been argued. We have
adopted the so-called continuing resolu
tion with a cutoff date, and we have a
light to assume that will represent an
end of everything related to the war in
Indochina. So, one could say, as the Sen
ator from Missouri has undoubtedly
made clear-although I was not present
in the Chamber at that particular in
stance-that this retroactivity clause he
seeks to strike is moot. On the other
hand. I am sure that it will take some
months for the bill to become law. And,
without any question, no one ever knows
what may occur.

Also there are rumors, and Washing
ton is always full of them, that the Presi
dent may seek an extension of the Au
gust 15 date. '

1 rather sense that is another reason
that the Senator from Missouri is anx
ious for his amendment. to serve notice
that this will not be very kindly received
around here. 1 think that I would be very
much in accord with that notice myself.

I would like, before I agree. to make
one fwther appeal to the senator from
Missouri.

We will take the amendment it he
v."unts us to take it. However. I would

like to lay one fact before him. The
House has stricken the provision, and if
we strike it out of here, we will have
nothing to confer about on that matter.

In View of the fact that the House
struck the section out of House Joint
Resolution 542 on the fiOOl', we would
have nothing to confer about and noth
ing to do in conference with this particu
lar question if in the next 30 days or 60
days some new situation should develop.
That is the disadvantage. However, I
calillot use that disadvantage as a de
ci'3ive argument against the amendment.

I can only say to the Senator from
M:issouri that the Senator from Missis
sippi (Mr. STENNIS) most reluctantly and
I most reluctantly and the Senator from
Maine (Mr. MUSKIE) most reluctantly
will take the amendment, but we would
still commend to his consideration the
fact that it would be strictly a matter in
conference and that we should leave
ourselves room for maneuvering in so
delicate a situation.

If the Senator feels absolutely decided
on. this, we will agree to accept the
amendment.

Mr. EAGLETON. Mr. President, with
out any degree of reluctance I say to the
Senator from New York that it is anach
ronistic. It stands for nothing in the
context of today's situation. I would like
to go forward with the amendment.

Mr. JAVITS. Mr. President, if the Sen
ator will yield for another question, it is
our understanding that the only reason
for striking this clause is the fact that
precisely the question sought to be dealt
with by this clause has been dealt with
by the so-called Cambodian compromise
in the continuing resolution, the date
being August 15.

Mr. EAGLETON. The Senator is cor
rect.

Mr. JAVITS. Mr. President, under
those circumstances, I have no objection
to the amendment.

The PRESIDING OFFICER. Who
yields time?

MI'. MUSKIE. Mr. President, I ~'ield

back the remainder of my time.
Mr. EAGLETON. Mr. President, I yield

back the remainder of my time.
The PRESIDING OFFICER. All time

has been yielded back. The question is
on agreeing to the amendment of the
Senator from Missouri.

The amendment was agreed to.
The PRESIDING OFFICER. The bill

is open to further amendment.
Mr. JAVITS. Mr. President, before we

go to third reading, may I have 1 minute.
I do not know of other amendments,

except one that might possibly be offered.
I beg the deputy minority leader-be

cause we want to be very wlderstanding
about this bill-to advise me on the sub
ject.

The Senator from Colorado (Ml·.
DOMlliICK) gave us notice that he was
going to offer an amendment. No. 375,
and we are about to shut off the consid
eration of any further amendments.

So, under those circumstances, I sug
gest the absence of a quorum and ask
unanimous consent that the time not be
charged to either side.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will call the roll.
The second assistant legislative clerk

proceeded to call the 1'011.
Mr. JAVITS. Mr. President, I ask

unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
object.ion. it is so ordered.

Mr. JAVITS. Mr. President, will the
Senator from Maine ~'ield 5 minutes to
the Senator from New Mexico?

Mr. MUSKIE. Yes, I yield 5 minutes
to the Senator from New Mexico. Then
I shall yield 2 minutes to the Senator
from Florida.

Ml·. DOMENICI. Mr. President, I do
not believe I shall take the full 5 min
utes. As Senators know, I came off a
campaign recently. I was in a campaign
at the height of the Vietnamese war.
and during my campaign for this office
last fall, I told my fellow New Mexicans
that I pledged my support for those
measures which would insure an end to
this country's involvement in Vietnam.
I have, I believe, lived up to that com
mitment. I also said that I supported
the so-called Stennis War Powers Act.
I am doing that today.

The Vietnam war divided our coun
try. Families were divided; friendships
were strained over differences in opinion.
The war was not an "American war" be
cause in a real way Congress had not
declared it such as they did at the timc
of the First and Second World Wars.

Mr. President, I feel that this measure.
despite its imperfections, comes closest
to supporting the philosophy shared by
this country's founders. It was their feel
ing that the decision to declare war was
so awesome that the President needed the
advice of the people's representatives.
They learned this lesson studying the
causes and effects of "older" Govern
ment's past decisions.

I agree with their philosophy. Thc
judgment and responsibility for the de
cision to wage war have to be shared by
the people through their elected repre
sentatives. We have again learned that
lesson by our involvement in Vietnam.
God forbid that we should ever have an
other war of aggl'Cssion. but if ever such
should occur, it should not be "Kennedy's
war" or "Johnson's war" or "Nixon's
war" but rather an "American involve
luent."

Yve have learned the hard way that
when the American people through their
elected Representatives do not share in
a decision to go to war, they do not
bring to it their full support and sense
of personal obligation. The spirit of
patriotism is absent. The principle
established by the war powers bill is that
this country should not be committed to
war without the sanction of the Ameri
can people through their elected repre
sentation.

ThIs bill is cOl1stitutiona~' sound. It
would leave the PrC5ident ample room
for emergency military action should
the country's security be threatened. I
would not support a limiting bill in that
regard. The emergency provisions incor
porated in the measure permit th.e Pres
ident to take a wide variety of actions
in defense of the Nation or its citizens
and forces statioried abroad. Thirty da:rs
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seem to be sufficient time for Congress
to decide any Presidential action on its
merits-to decide if the action was nec
essary and if it should be continued.

In addition, this measure would insure
that the American people could come to
gether in debate to decide if they should
fully commit themselves to disengage
our military forces for any activity they
disagree with. This principle also seems
paramount in the Constitution and
necessary for a democracy.

I have also been most concerned that
the bill would permit the President wide
latitude for foreign policY actions. I do
not see any curtailment in that area in
corporated in this legislation.

The act provides no panacea, but I
believe that it can insure that the collec
tive wisdom of the President and the
Congress will be brought to bear, as the
Constitution provides, when the all
important qUestions of war and peace
are considered.

Justice Joseph story in 1933 once
remarked-

It should be difficult in a republic to de
clare war; but not to make peace.

I believe this measure will leave the
President sufficient flexibility to nego
tiate, to freely participate in foreign
affairs. At the same time, Congress will
once again assume their proper role of
advise and consent. This idea represents
democracy. This idea is the premise I
support.

Mr. JAVITS. Mr. President, I want to
thank the Senator from New Mexico very
much, not only for his fine contribution,
but also for the deep sincerity with
which he has made his speech.

Mr. MUSKIE. Mr. President, I, too,
thank the distinguished Senator from
New Mexico, and I commend him for
keeping his campaign promises.

Mr. President, I now yield 3 minutes
to the distinguished Senator from Flor
ida.

Mr. CHILES. Mr. President, I look for
ward to the opportunity to cast my vote
in favor of the War Powers Act. I con
gratulate the sponsors of the act.

I voted for the War Powers Act at the
last session of Congress, and I feel that
the vote I cast then and the vote I shall
cast today are perhaps the two most im
portant votes I have cast since coming
to the Senate.

We have just recently engaged in two
Presidential wars, in neither of which
did Congress fulfill its responsibility to
carry out its constitutional role.

I think we should clearly realize that
we have before us a bill that is not di
rected at the President by limiting the
power of the President; it is directed at
Congress. It is necessary becatlSe Con
gress has failed to carry out its consti
tutional duties. There is nothing we can
do by statute to limit the constitutional
authority of the President. This bill re
quires Congress to carrY out its consti
tutional duties. It seems that we have
failed to do that.

Hopefully, by passing a statute relat
ing to ourselves, we can require those
who sit here today and those who will
sit here in future days to carry out our
constitutional duties. That is actually
what we are getting at.

If war should ever come again-God
forbid that it should-at least we wHI go
into it knowing that it will have been a
decision that is in the national interests
of the country, that there has been a
national debate, and that there is a
chance to be heard, under the republican
form of government that has been set up.

For these reasons, I look forward to
casting my vote in faVOl' of the bill, and
I look forward with great hope that this
great bill will become law this year.

Mr. JAVITS. Mr. President, I have
been advised by the deputy minority
leader that the amendment I had in
mind will not be offered.

The PRESIDING OFFICER. If there
be no further amendment to be proposed,
the question is on the engrossment and
third reading of the bill.

The bill (S. 440) was ordered to be
engrossed for a third reading and was
read the third time.

Mr. ROTH. Mr. President, I take this
occasion to reaffirm my support for S.
440, the War Powers Act of 1973. I have
been a strong supporter of war powers
legislation since my first year in the
Senate in 1917 when I cosponsored a
predecessor of the present bill. I am
pleased that the essential fea'hures of that
version, which owed so much to the ini
tiative and wisdom of Senator STENNIS,
have been incorporated in S. 440. I also
want to commend the senior Senator
from New York and the junior Senator
from Missouri who have played major
roles in shaping this bill.

It is important to have a clear under
standing of just what the war powers
bill would do and what it would not do.
It provides a determining role for Con
gress in any decision to go to war, but it
does not detract-nor as a statute, can it
detract-in any way from the constitu
tional authority of the President as the
Commander in Chief of our Armed
Forces.

I believe it is clear that the Founding
Fathers intended that Congress should
have a role in making any decision to go
to war when they provided in the Con
stitution that only Congress shall have
the power to declare war. We have
learned from our most recent experience
with war, however, that there are situa
tions where U.S. partic.ipation in a major
conflict can result from a series of in
cremental decisions, none of them in it
self seeming to justify a full declaration
of war. In such a case, the respective
roles of Congress and the President are
unclear and can be the subject of bitter
controversy, controversy destructive of
national unity at the time it is most
needed. Americans most probably will
have different views on the wisdom and
necessity of our entering a war, but de
bate should focus on the substance of
the issue itself, that is, on the risks and
implications of making or not making
war, and not on the procedures by which
the matter is to be decided. The great
contribution that war powers legislation
could make would be to provide a definite
and established procedure for deciding
on war. This would give the public the
assurance that whatever decision had
been reached reflected the wisdom and
judgment of both their elected President

and their elected Representatives in the
Congress.

There are those· who fear that war
powers legislation might hamper the
President's ability to respond quickly in
case of an emergency. Others have ar
gued that the bill gives pOwers to the
President that he does not now have. I
have given careful thought to both argu
ments and am convinced that the pres
ent bill strikes the proper balance in
giving the President enough flexibility to
respond to emergencies but not so much
that it undermines the principle of
shared powers and responsibilities which
lies at the heart of our effort. Under the
bill the President would be able to take
action necessary to respond to prevent
an attack or an imminent threat of at
tack on the United States or its Armed
Forces or to evacuate American civilians
endangered by hostilities abroad, but his
autholity to do so would end in 30 days
without further explicit congressional
approval. I think this is ample time for
Congress to meet and make an appro
priate decision on whether further ac
tion is necessary or warranted.

I hope that war powers legislation will
be speedily enacted. I also hope that it
will never have to be used. Unfortu
nately, war powers legislation cannot in
itself make the world any safer a place
for America. There are other ways we
try to do that-by the skillful exercise of
diplomacy, by maintaining a national
Defense Establishment sufficient to deter
any adventurism against us, by encour
aging the peaceful resolution of disputes
and facilitating greater people-to-people
contacts with both our friends and our
enemies. I think the President deserves
great credit for his many efforts in these
respects,

We cannot, by legislation, change the
interests or intentions of any other gov
ernment in the world. We can, however,
insure that our own governmental proc
esses for handling danger conform to our
democratic principles and concepts of
checks and balances and shared respon
sibility between Congress and the Execu
tive.

Mr. TAFT. Mr. President, the question
of the balance to be struck between the
executive and legislative branches is at
the very heart of our constitutional form
of government. Historically, the initia
tive in foreign policy lies with the Presi
dent, and I believe practically every
Member of this body. would agree that
the executive branchmust perform many
important functions in developing and
carrying out U.S. policy throughout
the world. The power exercised by tn.e
President and the excutive branch, how
ever, must not be· arbitrary and unre
strained. The Constitution specifically
prOVides, in article I, s.ection 8, that the
Congress shall "declare war" and "raise
and support armies" with the President
under article 2,section 2, provided with
the responsibility as Commander in Chief
to conduct war, after receiving congres
sional approval.
. Despitethisconstituticnal mandate,

however, there have been at least 165
instances during the history of this Na
tion when American Armed Forces have
been coml1littedabroad. Ononly five oc-
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casions has war been declared by the
United States; and as to one of those,
the Mexican war, the declaration oc
cUlTed after two battles had been fought
with the Congress .in 1848 adopting a
resolution stating that the war was com..
menced "unnecessarily and unconst1tu~

tionally'.' by th6 President.
Apart frOllldeclaredwa,rs, the Con

gress· has on several' occasions, when
AmeliClin troops have been committed in
other nations;' adopted measures l'elat
ing to the propriety of the President·s ac..
tion. The legislationwhich we are con
sidering today would be in keeping with
this tradition of legislative approval and
input and by no means inconsistent with
the intent of the framers of our Consti-
tution! .

Abraham Lincoln focused upon this
issue some time ago and I believe that
his thoughts arevel'Y pertinent today.
In a letter to Herndon, President Lincoln
stated as follows,:

Allow the President to invade a neighboring
nation whenever he shall deem it necessary
to repel an invasion. and you allow him to
do so whenever he may choose to say he
deems it necessary for such purpose. IUld you
allow him to make war at pleasure. Study to
see if you can :tIx any llmit to his power in
this respect. If today he should choose to
say he thinks it necessary to invade Canada
to prevent the British from InVading us, how
could you stop him? You may say to him. "I
see no probability of the British invading
us"; but he will say to you, "Be silent; I see
it, if you don't."

During my service in the House while
on the Foreign A1Iairs Committee I in
troduced war powers legislation, and in
January of 1971, when I began my service
in the senate, I in.troduced similar legis
lation on this issue. Last session I testi
fied before the Senate Foreign Relations
Committee,statin.g my concern for ac
tion in this area. and cosponsOl'ed the
legislation reported by the Foreign Re
lations Committee. S. 2956. Unfortu
natelY, the House did not act on this mat
ter. This year I am cosponsoring S. 440,
and I am hopeful that the Senate will
again approve this legislation. I believe
it is imperative not only from a con
stitutional viewpoint but also from a
practical position that citizens in. this
country, and their representatives have a
voice in formulation of U.S. foreign
policy.

:Mr. TUNNEY. Mr. President, this body
votes again today on the War Powers
Act, one of the most important pieces
of legislation to come before the Congress
in a generation. Last year, the Senate
overwhelmingly adopted this act. The
vote underscored bipartisan concern over
the deterioration of the constitutional
mandate to vest the war-making power
in the Congress. The events of the past
year, which saw the President pursue
unilateral military activities in Indo
china, even after the removal of our
troops and prisoners of war, indicate that
the need for this legislation has not di
minished at all. I am confident that it
will be adopted once more by the Sen
ate, and hopeful that this year the War
Powers Act will become law.

. In the 1950's and 1960's Americans
found that our Armed Forces were in
volved in repeated actions: in. Korea, in

Lebanon, in Vietnam, and in the Domin
ican Republic. More than 100,000 Ameri
cans lost their lives in these actions, and
in not one case was there a formal dec
laration of war by the Congress. This
generation saw peace at home, but suf
fered from repeated war in remote lands
far from our shores.

The Constitution vests the power to
make war in the Congress. Both the lan
guage of the Constitution and the his
tOlical records of the Constitutional Con
vention underline the unequivocal con
clusion of the framers of the Constitu
tion that the Congress-not the Presi
dent-was granted the authority to en
gage our Nation in war.

The Constitution recognizes. however.
that while the Congress has the power
to make war, the President has the pow
er to execute it. The President, as Com
mander in Chief of the Armed Services,
has the authority to respond to sudden
attacks, conduct a war once it had start
ed, and to command the Armed Forces
once they are committed to action.

In an era of nuclear weapons, there is
little likelihood that we will even again
see the relatively massive armed con
flicts like World Wars I and II. Instead,
there will be more insurgencies, civil
wars, and localized flare-ups which have
marked our most recent history, Such
situations may not be conducive to a
formal declaration of war-in some cases
the parties involved are not even sov
ereign states. But this does not mean
that the constitutional balance on war
making, created almost 200 years ago, is
irrelevant. Indeed, the history of om'
tragic involvement in Indochina shows
just how dangerous the abandonment of
the constitutional mandate can be. The
Congress and the President must move to
share once again the decisionmaking
power in this vital area of war and peace.
New arrangements can and must be made
to take account of both modern tech
nology and communications and our his
torical and constitutional heritage.

In the past 25 years, there has grown
a severe imbalance in the relative voice
of the Congress and the President in the
warmaking function. Despite the Con
stitution, despite the consistent tradi
tional separation of warmaking power,
affirmed by the courts, the executive
branch, and the precedent of a century
and a half of our history, the past gen
eration has witnessed the dramatic ex
pansion of the role of the Executive in
the po\\"er to make war.

It has mattered not whether the Presi
dent was a Democrat or a Republican. In
Korea, in Vietnam, in the Dominican Re
public, in Cambodia, and in Laos-a
startling variety of locations and activi
ties-the President of the United States
has committed a large nwnber of Ameri
can troops-without congressional ap
proval. Once the Congress was included
in the process, it was faced with inade
quate information, it was brought into
the decisionmaking process well after the
inception of the crisis, and often it was
confronted with a fait accompli.

This is not to deny that many situa
tions might require an American military
presence. It is to stress that the methods
£elected by recent American Presidents

for introducing and maintaining Ameri
can troops in hostilities indicate that de
fects exist in the process by which war
making decisions are made. In response
to the increasing preponderance of the
Executive in this and related areas, it is
essential for the Congress to be involved
and to be aware.

The War Powers Act should help Con
gress in this effort. It should restore to
the Congress its proper role in the war
making process. Our foreign policy can
only be enhanced when indiVidual mem
bers of Congress recognize that they have
the responsibility, on an ongoing basis.
for evaluating properly .the foreign as well
as the domestic policies in which our
Nation is involved,

The "Val' Powers Act not only restores
the propel' role of the Congress in U1e
warmaking process. It also reaflirnlS the
propel' role of the Executive. It neither
denies nor limits his authority. Section 3
of the bill defines the emergency condi
tions in which the Armed Forces of the
United States may be introduced into
hostilities in the absence of the declara
tion of war of Congress. The President
can respond to any of these emergencies
for a period of 30 days, after which he
must go to Congress-in the absence of
certain extraordinary circumstances
to sustain the contin:led use of the ArmecI
Fcrces.

Beyond these relatively limited and
specific categories, the act provides a
final, considerably broader, category
which allows the President to introduce
the Armed Forces in hostilities in the
absence of a. declaration of war for any
reason-but pursuant to specific statu
tory authorization.

Mr. President, this legislation is ur
gently needed. It is more important than
ever that the people of America, through
their elected representatives, should be
closely involved in the crucial decisions
of war and peace affecting their lives and
well-being. This ad will do this, and ex
pose these vital decisions to open discus
sion and consideration, as they should be.
Secret, executive warmaking has led to
repeated tragedy for this great nation.
and contributed more than anything else
to the dissension and bitterness which
have unnecessarily and tragically
plagued our country in the last decade.
The passage of this bill will not only
restore the Congress to its rightful place
in the constitutional scheme of decision
making, but it will also help restore the
confidence of the American people in
their government, and help to heal the
wounds opened by our most recent ex
cursions in undecl8.1·ed warfare.

Mr. HUDDLESTON. Mr. President, I
am pleased to cosponsor and support
S. 440, the War Powers Act.

Now that our Nation has disentangled
itself from a divIsive and uttie-under
stood war, we have a special opportunity
to learn from the nrlstakes of the past,
to build on a somewhat unfortunate ex
perience and to design for a more secure
future.

Many developments offer encourage
ment for success: the opening of doors
to Ch.ina, the visit of Mr. Brezhnev to
our country, the promise of continued
progress at the SALT talks, the conven-
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ing of the East-West Security Conference
in Helsinki, and the President's reaffir
mation of our Nation's continued com
mitment and special relationship with
Europe. . th

We must not, however, !Jermlt ese
sanguine developments to dIvert us from
a needed period of introspection-not a
breast-beating or destl11ctive period
but a constructive one designed to create
structures and processes that will pre
clude our repeating mistakes of the past.
Certainly we caml0t predict the future
and we cannot foretell and forestall all
possible misadventures. But we can take
steps to prevent a repetition of those
events and actions we would prefer to
see not happen again.

The war powers legislation before us
reflects the best of our efforts to insure
wiser courses in the future in the use
of U.S. troops abroad.

It is soundly based legislation-not on
some new foundation-but upon the con
cepts of the past and on a government
of balanced powers conceived almost 200
years ago.

The principal premise of S. 440 is that
the war powers are, under the Constitu
tion, shared powers and that both the
Congress and the Executive have prerog
atives-and responsibilities--when U.S.
Armed Forces are to be involved in hos
tilities abroad.

The prerogatives of the Executive lie
in article II, section 1, of the Constitution
which provides that the "Executive
Powers shall be vested in a President of
the United states of America" and in sec
tion 2 of the same article which specifies
that the President shall be Commander In
Chief of the Army and Navy and shall
have the authority to negotiate treaties
and appoint ambassadors, both, with the
advice and consent of the Senate.

The basis for legislative power in the
committing of troops to hostilities abroad
rests in article I, section 8 of the Con
stitution which authorizes Congress to
provide for the common defense, to de
clare war, to raise and support-for up
to 2 years at a time-an Army and Navy,
to make rules to regulate and govern the
military forces; to provide for calling out
the militia to enforce laws, suppress in
surl'ection and repel invasion; and to
make all laws necessary and proper for
carrying into execution its forementioned
powers and all other powers vested by the
Constitution in the Government of the
United states, or in any Department or
officer thereof.

The questions which have arisen over
the exercise of the so-called war powers
derive from interpretations of these
powers, the intent of the framers of the
Constitution and the practices of history.

Obviously, some of the constitutional
provisions referred to are ambiguous and
overlapping as to exercise. Furthermore,
the courts, thoughout our history, have
beer.. reluctant to ruIe on cases involving
these powers, as they relate so directly
to the separation of powers.

Still there are interpretations and
there are both notes on and writings by
the participants in the Constitutional
Convention, which provide some guidance
on the meaning of the provisions. These
interpretations and writings suggest,

first of all, that the framers drew a dis
tinction between offensive and defensive
actions. Alexander Hamilton, for one,
wrote that the Constitution provided
that-

"The Congress shall have power to'deClare
war", the plain meaning of which ;s, that it is
the peCUliar and exclusive province of Con
gress, when the nation is at peace, to change
that state into a state of war, whether from
calculatJons of policy, or from provocr.tiol1s
or injuries received; in other words, it be
longs to Congress only, to go to war. But when
a foreign natior. declares or openly and
avowedly makes war upon the United states,
they are t·hen by the very fact already :.t
war, and ..ny declaration on the part of Con
gress is nugatory; it is at least unnecessary.

Second, the power of the President in
the utilization of forces abroad is not
unlimited. Thomas Jefferson, noted
that-

We have already given in example one ef
fectual check to the Dog of War by trans
ferring the power of letting him loose from
the Executive to the legislative body, from
those who are to spend to those who are to
pay.

And, Dr. Henry Steele Commager, in
testimony before the Senate Foreign Re
lations Committee, suggested:

The power to begin a war is lodged very
clearly in the legislative branch, and the
power to fight a war, to make the war, is
lodged in the Executive.

Third, there are constitutional and
legal bases for congressional authority
to set regulations and prerequisites for
the use of U.S. troops abroad. One of
these is the latter part of the necessary
and proper clause, which empowers Con
gress to enact laws necessary and proper
for carrying out the powers vested by the
Constitution in the Govetnment of the
United States, or in any Department or
officer thereof-in other words, to set
procedures for the Executive and execu
tive 'departments, such as Defense or,
State, to follow in exercising their au
thorities. Another, as Prof. Richard B.
Morris pointed out in 1971 hearings be
fore the Senate Foreign Relations Com
mittee, is that since-

Congress was given. under the Constitu
tion, the right to declare war, it has the
right to pass enabling legislation to indicate
just what war is.

Finally, there are a few-a scant few,
to be sure, and mainly from the early
years of our Nation-but a few court
cases, such as the Eliza, the Flying Fish
and Prize cases, which lend credence to
the argument that there must be a con
grc'fsional basis for the exercise of, war
powers.

I believe, therefore, that there is a very
adequate constitutional basis for the war
powers legislation before us, and that, as
Prof. Alexander Bickel recommended in
the 1971 hearings, the way for Congress
to reassume the constitutional powers It
does have, is to reassume them. Intrinsi
cally, the war powers bill is an attempt to
redress the imbalance which, by practice
and legislative inaction, grew up between
the Executive and legislatw'e and to re
place it with an equilibrium based upon
shared constitutional authorities and
upon the concepts of a balance of powers
and a separation of powers.

Beyond this, however,' there are two

practical bases for the legislation before
us. The first, of course, is that we must
seek to avoid those involvements which:
are likelY to come to be considered as
contrary to our Nation's interest and
lacking of our people's support., I would
be the first to' admit that that is not an
easy task. The future does not reside in
a crystal ball, revealing events and allow
ing us the luxw'y of time to examine and
analyze policy options and their implica
tions. And, even if it did, there wouId be
no guarantee against fallacies of our own
jUdgments. .

But, not attempting to anticipate sit
uations and ,not preparing for possible
alternatives breeds its own ill results. A
divisive war contributes little to a na-.
tion. And, there is perhaps nothing less'
conscionable than asking the young men
of a nation to fight in a war with ob
scure and unnamed objectives and with
out home support.' As Senator JOHN

STENNIS, the chairman of the Armed
Services Committee so eloquently stated:

The overriding Issue is that we must in
sure that this country never again goes to
war without the moral sanction of the Amer
ican peopie. This Is Important both In prin
ciple and as practical polltics. Vietnam has
shown us that by trying to fight a war With
out the clear-cut prior support of the Amer
ican people, we not only risk m1lltary Inef
fectiveness but we also strain, and can shat
ter, the very structure of the RepUblic.

At a time when our Nation continues
to have a multitude of commitments
throughout the world, as outlined in such
detail in the study of U.S. Security
Agreements and Commitments Abroad,
we must continue to seek ways to avoid
unwanted entanglements.

Beyond .that, however, we must as I
noted in the opening paragraphs of these
remarl~s use this time to seek the· crea
tion of new procedures and structures to
insure a more secure world for ourselves,
our children and all Americans to come.'
To do that, we must build at home and
abroad. I have already referred toa
number of the promising developments
abroad. S. 440 is a promising develop~

ment at home.
The war powers legislation represents

one method by which we can strengthen
our domestic processes-one means, of
bringing the collective judgment of the
Congress and the executive branch to
bear on the use of our Nation's Armed
Forces. It represents one means by which
we may, hopefully, have better decisions
and greater cooPeration In the future in
the very significant area of warmaking.
It represents one means by which ,we·
might not only restore.a constitutional
balance, but a balan(le among the views,
opinions, and options of thosewho have
been selected to lead·' and the .millions·
more they represent. " '

Mr. President, this legislation is the re
sponsible way for Congress to discharge
its obligations__not only to pr()videfol'
this Nation's defense and. all that im
plies-but also to promote peace and se
cUl'ity: I urge its adoption by the Senate.

Mr. TALMADGE. Mr., President, the
single most important decision we as a
nation can make is the decision to ,go
to 'War. ".'.

In Oul' Nation'srelatively short history
of 197 years, the Armed Fol'ces of tlle
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United States·· have been. conunitted
abroad on 174 separate occasions. Yet,
the Congress has formally declared war
only five tilnes.·

Thlsmeans thatforevery.,,'ar declared
by the Congress, we have been involved
militarily on over 30 other occasions sole
ly at tile direction of the President.

Our Nation has been at war for 16 of
the last 23 years, and in the last 10 years
alone Presidents have launched major
military interVentions in seven different
nations.

In short, Mr. President, since World
War II, our Nation has become greatly
overextended throughout the world, mili
tarilY, politically, and economically, of~

ten. without any expressed congressional
mandate.. .

The expansion of Presidential author
ity and the erosion of Congress' role in
foreign affairs generally and in war pol
icy specifically have precipitated a con
stitutional imbalance of grave propor
tions.

The purpose of S. 440, the so-called
'Val' Powers Act, is to restore that con
stitutional balance of responsibilities be
tween the executive and legislative
branches without hamstringing the Pres
ident in the performance of his duties as
Commander in Chlef.

How does this legislation go about ac
complishing this goal? Stated simply, it
defines the circumstances in which the
President, without prior congressional
authorization, can unilaterally commit
the Armed Forces of our Nation, and the
circumstances in which plior congres
sional authorization is required before
the President can act militarilY.

The starting point, and rightly so, is
the Constitution itself. The bill recog
nizes that the Constitution vests in the
President the power, even in the absence
of a congressional declaration of war, to
use American forces to repel sudden at
tacks on u.s, territory or U.S. forces out
Bide this country, and to protect U.S. na
tionals whose lives are endangered
abroad. These emergency powers have
been exercised by various Presidents in
the past, and there is no question that
this authority arises from the President's
independent constitutional office as Com
mander in Chief.

The bill goes to great lengths to pre
serve and protect these constitutional
prerogatives of the President. Recogniz
ing that ours is a troublesome and peril
ous world, it further .empowers him to
use the Armed Forces to forestall the
threat of a direct and imminent attack
on this country or this country's forces
abroad.

However, the bill clearly and unequiv
ocally states that any other use of the
Armed Forces by the President for any
other purPose in any other circumstance
is prohibited, unless specifically author
iz.ed by COngress by law in advance.

Perhaps most importantly, Mr. Presi
dent, the bill prescribes procedures by
which the Congress may overrule the
President's exercise of his emergency war
powers.

Any commitment of U.S. forces in
itiated by the President under the emer
gency' conditions outlined in the bill is
linlited to 30 days, unless Congress by

specific legislation authorizes their con
tinued use.

Moreover, if it disapproves of the Presi
dent's action, Congress may pass legis
lation terminating the use of our forces
before the 30-day period has expired.

In my jUdgment, these provisions are
the essence of the bill. The President,
any President, would stand forewarned
against any emergency use of the Armed
l"orces that did not conform with the
law and that would not command the
support of the Congress and the Ameri-
can people. .

We want no more of this calling of
American troops into action because of
some vague treaty commitment or ex
ecutive agreement.

Let us have no more of this implying
or inferring· after-the-fact approval of
a Presidential war because of COllgres
sional passage of an appropriations bill
providing supplies and ammunition to
troops already in the field of battle.

Finally, Mr. President, in cosponsor
ing and supporting thls legislation, my
intention is not to criticize those Presi
dents whose administrations have
spanned the Vietnam war. My desire is
not to strip the Commander in Chief of
his rights and responsibilities under the
Constitution. Nor am I motivated by jeal
ousy or animosity toward the executive
branch. If any indictment lies, it more
appropriately lies with the Congress
which has stDod mute while its constitu
tionally vested role in war policy and de
cisions was eroded.

In answering the question of why, after
197 years, a war powers bill is needed
now, let me restate what I said at the
outset: The single most important deci
sion we as a nation can make is the de
cision to go to war. I strongly feel that
we must make that decision as a nation;
In the recent past, however, the Presi
dent, acting Virtually alone, has deter
mined whether we followed a course of
war or peace. This is not right. It is the
people who should decide this course,
through their elected representatives.
The decision is too great for one man to
make alone.

The War Powers Act, S. 440, is a step
in the right direction toward restoring
this authority and this responsibility to
the people and creating a better and
more effective partnership between the
Congress and the executive branch in
foreign affairs.

Mr. HRUSKA. Mr. President, I rise in
opposition to the bill S. 440 "to make
rules governing the use of the Armed
Forces of the United states in the ab
sence of a declaration of war by the Con
gress."

This is a bill which seeks to legislate
in a field of constitutional comidera
tions; to try to effect a change in powers
granted to the President by the Con
stitution.

To the extent it does so, it will be
totally ineffective, and without force or
effect, except perhaps to confuse, delUde.
and even render affirmative harm.

It is quite clear that wide sympathy
for the bill is based upon a desire to do
something about future Vietnams. This
is lUlderstandable because memories of

the lUl!lappy episode are still strong and
bitter. Whlle such an objective to do
something about future episodes is
laUdable, the bill would be highly coun
ter-product*ve in this regard. The great
er likelihood is that of engendering Viet
nam-type situations in the future, rather
than preventing them.
. The Constitutioll'S meaning regarding
deployment of our Armed Forces abroad
has become well defined in these past
185 years. This has come about not only
through the explicit language of the
Constitution, but also through usage in
literally scores of instances.

Such development and usage have
served our Republic well. Even if a
statute could change them, it would not
be wise to do so. .

But it is respectfully submitted that
the pending measure cannot alter that
which the Constitution confers. It is to
this proposition that I address myself.

Under the Constitution the power to
declare war, to raise and support the
military, and related powers, are ve~ted

in the Congress. The power to command
and to deploy the Armed Forces is vested
in the President as Commander in Chief.
As Prof. Eugene Rostow pointed out in a
debate with Prof. Alexander Bickel at
Yale Law School last October, this is a
typical example under our Constitution
of divided power which is also shared.
There are many other examples as well.

Before us now is a bill designed to de
fine the limits of the President's author
ity in this area. This is, so it is claimed,
a restorative measure, offered to insure
that Congress may freely exercise those
powers. the Constitution and the courts
have said it already has. But in attempt
ing to make specific what the Constitu
tion has left general, and in trying to
define in advance the outer linlits of the
President's authority to act in the inter
est of national security, S. 440 charts a
precarious constitutional course.

Congress call1iot by legislation draw to
itself power meant to be shared at the
least, and at the most to be exercised by
a coequal branch of go·-ernment. If S.
440 does this, it is unconstitutional. If it
does not, it amounts to a useless surplus
age which could easily lead to misunder
st2.nding both within and outside this
country.

Does the power of Congress to partici
pate in the warmaking process need to
be restored? I think history argues to
the contrary. There have been close to
200 instances in which this country has
employed military force. There have been
but five .formal declarations of war dur
ing this period, with perhaps six addi
tional ccmgressional authorizations. This
Senator is compelled to agree with Pro
fessor Rostow, who asserted dUling the
previously mentioned debate with Pro
fessor Bickel at Yale, that there has been
no substantial change in recent years ill
the patteln of constitutional usage re
garding the division of the war powers
between Congress and the Presidency.

Mr. President, I am most fearful that
what we have in S. 440 is not an effort to
restore atrophied authority-an author
ity which is as alive and viable now
as it was 'when the Constitution was
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framed-but is instead an attempt to
amend the Constitution by a simple leg
islative act.

Cases have been put forward in sup
port of this legislation which, in the opin
ion of this Senator, represent extremely
dubious legal precedent. A prime example
is the case of Youngstown Sheet and
Tube Co. v. Sawyer, 343 U.S. 579 (1952).
This decision related to a pm'ely domestic
effort to take over the major steel mills
of this country. If the case stands for
anything at all, it is the reaffirmation of
the President's authority to act as Com
mander in Chief in response to external
threats as expressed in the following lan
guage from the opinion by Justice Jack
son:

We should not Use this occasion to "cir
cumscribe", much less to contract, the law
ful role of the President as Commander-in
Chief. I should indulge the widest latitude of
interpretation to sustain his exclusive func
tion to conunand the instruments of national
force. at least when turned against the out
side world for the security of our society.

Other cases such as United States v.
Midwest Oil Company, 236 U.S. 459
(915). are not only of questionable sup
port for the limitations drawn in S. 440,
but may actually provide precedent for
the opposition point of view.

These cases and all other relevant de
cisions need to be analyzed and placed
in their proper perspective by recognized
constitutional scholars. Existing bodies of
opinion need to be gathered within a logi
cal framework of study. The JUdiciary
Committee is the place to do this, Mr.
President, not the Senate floor.

Reasonable men often differ on ques
tions of great moment. The approach
taken in this legislation has been gen
erally supported by Professor Bickel of
Yale, and opposed by Professor Moore of
the University of Virginia-both men
distinguished legal scholars. This type of
disagreement is not new. But the fact
that there is some basic disagreement
on what Congress can do under the Con
stitution by attempting to legislate in
this area only underscores the fact that
we must proceed with great caution.

We will soon celebrate our 200th year
as a Republic. The basic war powers pro
visions in the first two articles of our
Constitution have remained as the guid
ing principles throughout our history,
throughout the almost 200 incidents
where armed force was employed by this
country outside its borders. It is late in
the day for us to now proclaim that we
must have legislation now to improve
this balance of power, to somehow make
it balance better. Mr. President, either
something balances or it does not. And
as I read the Constitution, the balance
is there-and has been all along. The
Congress has been playing its role all
along, through the use of the purse
strings, regulation of the size of the mili
tary, and expressions of Viewpoints
either in accord with or in opposition to
policies tak~n by the executive branch. If
the results have not always turned out
to our liking, this does not mean that the
Constitution is at fault-only ourselves.

If it is felt that the provisions of the
Constitution dealing with war powers
are indeed in need of revision, let us then

approach this subject in the proper
fashion. We have amended the Constitu
tion from time to time. It can be done
again, if need be. But I do not believe
bills like S. 440 can legally be utilized to
do this.

Mr. President, scholarly literatUre on
this subjest is quite volumious. One of
the better papers is the one delivered
before the Subcommittee on National
Security Policy and Scientific Develop
ment (Committee on Foreign Affairs) in
the House of Representatives on July 1,
1970. The witness was the Honorable
William H. Rehnquist, then Assistant
Attorney General, Office of Legal Coun
sel. He is now a Justice of the United
States. I ask unanimous consent that the
text of his statement be printed at the
conclusion of my remarks.

Mr. President, the Senate would do
well to reject this pending bill.

There being no objection, the state
ment was ordered to be printed in the
RECORD, as follows:

STATEMENT OF WILLIAJI,[ H. REHUQUIST
Mr. Chairman: I am pleased to appear be

fore the Subcommittee this morning to dis
cuss the constitutional dIvision of war-mak
ing authority between the President and
Congress. I shall discuss the legal and his
torical authorities which seem to me relevant
on this question. I have tried to make my
self familiar with a number of the bllls and
res;:,lutlons which are currently before this
Subcommittee and would be happy to an
swer questions on them. However, my pres
entation will be addressed to the overall con
stitutional question presented and w1ll not
focus specifically on these proposals. '

As Mr. Stevenson has already pointed out,
the constitutional question under consid
eration is an exceedingly difficult one. Both
the President and Congress have some
measure of authority over war-making. The
Congress is specifically granted the powers
"to raise and support armies," "prOVide for
the common defense". "to declare war, grant
letters of marque and reprisal, and make
rules concerning ,captures on land and
water," "prOVide and maintain a navy," "to
make rules for the government and regula
tion of the land and naval forces," and "to
make all laws whIch shall be necessary and
proper for carrying Into execution the fore
going powers...." The President, on the
other hand. is" designated as' the "Com
mander-in-Chief of the Army and Navy of
the United States" and Is directed to "take
Care that the Laws be faithfully executed:'
This textual allocation of authority readily
suggests that a division of the Nation's war
power between the President and Congress
was intended. An examination of the pro
ceedings of the Constitutional Convention
confirms that suggestion. Those proceed
ings clearly indicate that the Framers did
not intend to precisely delimit the boundary
between the Executive Branch and that of
the Legislative Branch. While the Framers
rejected the traditional power of kings to
commit unwilling nations to war, they at
the same time recognized the need for quick
Executive response to rapidly developing in-
ternational situations. .

The acconunodatlon of these two interests
took place in the session of the Convention
on Friday, August 17, 1787. On that date.
the Convention was discussing draft lan
guage which would have empowered Congress
Uto make war". The Conventio~, of cpurse:.
ultimately decided to confer instead the
power "to declare war". The debate which
led to this change. I believe, is illuminating.
Charles Pinckney urged that the war-mak
ing power be confided to the Senate alone.
while Pierce Butler asked that the power be

vested fnthe l>resident. :iames MidiSon and
Elbridge Geri'y then jointly, moved to sub~
stitutethe word "declare" for :the ,word
"make," thus' "leaving to. the Executive," in
their words, "the power to repel sudden at~

tacks.n
• Here' then'was the 'Convention's' rec

ognition' ottiie need for swift. ;Executive
response iIi certain situations. Rufus King
supported substitution 'of the word "deeiare"
on the ground that the word "make"might
be understood to mean "conduct war" which
he believed to be an Executive function. It, is
interesting to note that when the first vote
on the motion was taken, there were two
votes in favor of retaining "make." However,
after Mr. King made his point regarding the
conduct of h05t1l1ties, the, ,representative
from Connecticut,Mr. Ellsworth. changed
his vote to support the substitution. Thus,
the only dissenting vote was that of New
Hampshire. Pinckney's motion to ,strike out
the whole clause and thereby presumably
vest the entire war-making power in the
Executive was then defeated by voice vote.

The Framers were painting With an ex~

tremely broad brush; they likely realized that
it would be unwise to attempt to 11x in detaIl,
and to freeze, the allocation of authol'l.ty
between the President and Congress. TIle
Framers undoubtediy recognized tbe Wide
variety of international sitUations which
might arise and saw tit to do no'more than
announce general contours of the authority
of the President and Congress. Several of the
pending legislative proposn.ls are, I believe,
inconsistent With this salutary approach, and
I believe for that reason that their enact
ment would be unwise.

The Convention debate indicates that the
Congress has eXClusive authority over some
phases of war-making and that the Presi
dent has similar authority over others. Con
gress, for example. is the only branch of gov
ernment which can formally declare war. On
the other hand, the President has unre
stricted and exclusive authority to repel Bud
den attacks,. It is between these two ends of
the spectrum that the question of deploy
ment of troops or, commitment of them to
limited hostlI1tles arises. In' thfs area of
"shared power," an attempt must be made
to understand the process of decision leading
to the deployment and commitment to 'com
bat of our Armed Forces. There are many
historical precedents. On, numerous '"occa
sions the President has consulted the Con
gress before taking action; on numerous
otllers, he has not. If these precedents dem
onstrate anything" they deIllonstrate' thit
different situations require' different re
sponses and 'procedures, and that hard and
fast rules shOUld be avoided;

The Cuban missile crisis isa case in point.
In that instance. it should be noted that
Congress had enacted a joint resolution in
September, 1962, before the Russian missiles
were discovered. The language of the resolu
tion was quite broad and it arguably author
ized President Kennedy's' later action, ';r
would suggest, however, tha~ eV,en 'without
that resolution President Kennedy's'actlOil
was entirely consistent with the constltti~

tlonal framework. Although there had been
no actual attack on the United States and
it therefore could not lie said that President
Kennedy was repelling a sudde'u attack, the
situation was a grave one lUld'thethreat to
the Nation's security necessitate'd Ii spee"dy
and effectiv,e response. The situation re
quired immediate action, and there was in
sufficient· time after the, disCOVery of , the
missilesandlaunchlng apparatus for foriD,!\1
consultation'with ' Congress. 'In my jUd~

ment, it would be agreat mistake to attempt
'to preveht aPre#dent from responding im
mediately to a slinllar'threatarlslng in the
future. , ' "

I should like U> turn my attention now to
the suggesi~ori w~i~ ,has 1l0W gauil1<l~~r.
I·ency in some quarters; namely, that Con-
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gress: in recent decades has relinquished its
constitutional authority over war-making to
the President. Stated categorically, this con
tention cannot withstand all examination of
the record. In the first place, recent Presi
dents have repeatedly called upon Congress
to share in expressing the determination of
the United states to meet foreign aggression.

Congress, of course, enacted the Gulf of
Tonkin Resolution at the request of Presi
dent Johnson. Similarly, congress enacted
i'esolutlons in 1962 in regard to Cuba and in
1958 in connection with the Middle East. In
each of these instances, Congress and the
President acted together, and thus presented
a united fi'ont to the world. Where time per
mits conSUltation, this unity should be
sought for it Is unquestionably in the best
Interests of the nation that Congress and the
President speak with a single voice on such
a SUbject., , .

Congress, then, has exercised its constitu
tional authority in recent years. This Is not
to say, however, that Congress must always
be consulted before American Armed Forces
are, deployed or ,committed to hostilities
abroad. There are numerous instances In our
history In which Presidents have deployed
American Armed Forces outside of the United
states in a way which Invited hostile retalia
tion from a foreign power. Congress has on
some of these occasions acquiesced in the
President's action without formal ratifica
tion: on others it has ratified the Presi
dent's actions: and on still others it has
taken no action at all. On several of the
occasions, individual members of Congress,
and, at the close of the Mexican War, one
House of Congress, on a preliminary vote,
have protested Executive use of the Armed
Forces. While a particular COUl'Se of Execu
tive conduct cannot conclusively establish
a constitutional precedent in the same, man
ner as it would be accomplished by an au
thoritative judicial decision, a long-contin- .
ued practice on the part of the Executive, ac
quiesced in by the Congress, Is itself some
evidence of the existence, of the constitu
tional authority, necessary to support the
practice. As stated by Justice Frankfurter in
his concurring opinion in Youngstown Sheet
&- Tube Co. v. Sawyer, 343.U.S. 579, 610.

"The Constitution Is a frameworlt for gov
ernment. Therefore the way the framework
is consistently operated fairly establishes
that it has operated according to its true
nature. Deeply embedded traditional ways of
conducting government callilot supplant the
Constitution or legislation, but they give
meaning to the words of the text or supply
&- Tube Co. v. Sawyer, 343 U.S. 579, 610:

The historical examples have been mar
shaied in numerous recent studies of the
President's powers, and I will but summarize
some of them briefly.

President Jefferson, in 1801, sent a small
squadron of American naval vessels into the
Mediterranean to protect United States com
merce against the Barbary pirates. He was of
the view th!<t for these ships to take offen
sive, as opposed to defensive, action, con
gressional action would be necessary. Yet it
Is worth noting that by dispatching these
warships to the'. Barbary Coast to protect
United States commerce from piracy, Jeffer
son invited retaliation.

In 1845 President Polk ordered military
forces to the coast of Mexico and to the west
ern frontier of Texas in order to prevent any
interference by Mexico with the proposed
annexation of Texas to the United States.
Following annexatio!l in 1946, Polk ordered
General Zachary Taylor to march from the
Nueces River which Mexico claimed as the
southern border of Texas, to the Rio Grande
River, which Texas claimed as her southern
boundary, and beyond. While so engaged,
Taylor's forces encountered Mexican troops,
and hostUlties between the two nations com
menced on April 25, 1846.

·There had been no prior authorizll,tion by
Congress for Taylor's march south of the
Nueces. Justice Grier, in his opinion in The
Prize cases. commented On this fact. stating:

"The battles of Palo Alto and Resaca de la
Palma had been fought before the passage
of the act of Congress of May 13, 1846, which
recognized •a state of war as existing by the
act of the R.epubllc of Mexico" " 2 Black 634.

In 1854, President Pierce approved the ac
tion of the navai oflicer who bombarded
Greytown, Nicaragua in retaliation against a
revolutionary government that refused to
make reparations for damage and violence to
United States citizens. This action was up
heid by Justice Samuel Nelson, a Justice of
the Supreme Court of the United States, sit
ting as a Circuit Justice in Durand v. Hollis,
4 Blatcll. 451 (1860). In his opinion in that
case,Justice Nelson said:

"The question whether it was the duty of
the President to interpose for the protection
of the citizens at Greytown against an irre
sponsible and marauding community that
had established itself there, was a Pliblic po
Utical question, in which the government, as
well as the citizens whose interests were in
volved. was conce rneci, and which belong to
the Executive to determine; and his decision
is flnal and conclusive,' and justified the de
fendant in tile execution of his orders as Sec
retary of the Nav)· ..• 4 'matCh. 454-455 (em
phasis supplied).

In Aprll, 1861, President Lincoln called for
75.000 volunteel'S to suppress the rebellion
by the southern states, and proclaimed a
blockade of the Confederacy. These actions
were taken prior to their later ratification
by Congress in July, 1861. The Supreme
Court upheld the valldlty of the President's
action in proclaiming a blockade in the Prize
Cases.

In 1900, President McKinley sent an expe
dition of 5000 United States troops as a com
ponent of an international force during the
Boxer Rebellion in China. Whlle Congress
recognized the, eXistence of the conflict ,by
prOViding for combat pay, it neither declared
war nor formally ratified the President's
action. .

Similar incidents in Central America took
place under the administrations of Presidents
Theodore Roosevelt, Taft and Wilson. Navai

.or armed forces were sent to Panama, Nicara
gua. and twice to Mexico in the first two dec
ades of the Twentieth Century. On none of
these occasions was there prior congressional
authorization.

Prior to the Vietnam conflict, the most re
cent example of Pi'esldential combat use of
American forces without congressional dec
iaration of war was President Truman's in
tervention in the Korean Conflict. In many
senses, this is undoubtedly, the high water
mark of Executive exercise of the power of
Commander-in-Chief to commit American
forces to hostUitles.

FollOWing the invasion of South Korea by
the North Koreans in June. 1950, and a re
quest for aid by the United Nations Security
Counc11, President Truman ordered all' and
sea forces to give South Korean troops cover
and support and ordered the Seventh Fleet
to guard Formosa. Ultimately 250,000 troops
were engaged in the Korean War which lasted
for more than three years.

President Truman relied upon the United
Nations Charter as a basis for his action, as
well as his power as Commander-In-Cllief.
The fact that his actions were authorized
by the United Nations Charter, however, does
not reduce tile value of the incident as a
precedent for ExeCtltlve action in committing
United States Armed Forces to extensive
hostlllties without a formal declaration of
'IvaI' by Congress. The United Nations Charter
was ratified by the Senate and has the status
of a treaty, but It does not by ..Irtue of this
fact override any constitutional provision.
Geo/roy v. Riggs, 133 U.S. 258: Reid v. COFcrt,

354 U.S, 1. If a congressional declaration of
war would be required in other circumstances
to commit United States forces to hostilities
to the extent and nature of those under
taken in Korea, the ratification of the United
Nations Charter would not obviate a like
requirement in the case of the Korean
Conflict.

Presidents have likewise used t,heir author
ity as CQlllmander-in-Chief to deploy United
States forces throughout the world. Critics
of President W11son claimed that his action
in arming American merchant vessels in early
1917 precipitated our entry into the Jo'irst
World War.

Similarly, President Roosevelt·s critics
have asserted that various actions he took
to aid the Allies in the year 1941 played a
part in our involvement In the Second World
War. Whatever SUbstance there may be to
these .criticisms, the Presidential actions do
stand. as .the constructions placed by tIwte
two Pre:,idents on their power as Commande.r
in-Chief of the Armed Forces.

Ido not contend that these historical
precedents establish the principle that' tilE;
President alone has' authority to deploy aild
commit American Armed Forces abroad. I
mention them for the purpose of demon
strating that throughout our history our
Presidents have, on occasion, deployed
American forces Without first obtaining COll
gressional authorization. To be sure, our
recent Presidents have engaged in the same
practice, but in view of the similarity be
tween the practices followed this 'century
and last it cannot he validly contended that
congressional authority has eroded In recent
years. Far from demonstrating any weak
ness in our SystC1Il. the events of the last two
hundred years confirm the wisdom of the
flexible design set out in the Constitution.

I would close by stating the obvious fact
that this is an area in which cooperation be
tween: the President and Congress Is vitally
important. The suggestion tha.t the power

. of Oongress has somehow "atrophied" is un-
tenable. If Congress had occasion to COlll
plain of President Truman in 1950, it had
equal occasion to complain of President Polk;
in 1846.

Th\l Framers did not set up a checkerboa~d
of rigidly marked alternately colored squares
with one color assigned to the President and
the other to Congress. They designed a more
flexible plan for joint responSibility which
left room for "play at the joints'" Indis
putably belonging to Congress alone is the
decision as to how much money shall be
appropriated to the raising and supporting
of United States mllitary forces. Indispu
tably belonging to the President alone is the
power to repel sudden attacks, the power to
determine how hostllities lawfUlly in prog
ress shall be conducted, and the power to
protect the lives and safety of U.S. forces
in the field. The middle ground Is under
standably less clearly dellneated, but there
are guideposts based both on historic us
age and the language of the Constitution
which shed ligllt on tile proper allocation
of responsibility in partiCUlar cases. More
than this the Framers wisely did not ~.t

tempt; and I seriously question whether
their decision 011 this point should, even
if It could. be reversed by enactment of legis
lation now pending before the COl'nmittee.

The enactment of legislation which would
by down specific guidelines as to the respec
tive constitutional roles of the President
and Congress, runs counter to each of these
principles.

Mr. ROBERT C. BYRD. Mr. Presi
dent, I rise in support of S. 440, the war
powers bill, of which I am a cosponsor.
No legislation, in my jUdgment, is more
essential than is this bilI in the efforts
of the Congress of the United states tD
restore a proper balance between tIle
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executive and legislative branches of
government.

The significance of this bill. however.
goes beyond that immediate and desir
able objective. It is important to all cit
izens as well. inasmuch as the life of
every citizen of this Republic can be af
fected by the far-reaching decisions
which may be made with respect to the
questions of war and peace.

This bill plows no new ground. It seeks
instead. to reafflrm and to reestablish the
original intent of the framers of the
Constitution. Its aim, in the simplest
terms, is to set forth guidelines for the
use of the Armed Forces of the United
states in so-called "undeclared wars,"
so that in the future the best judgment
of both the Congress and the Chief Ex
ecutive may jointly be brought to bear
upon the problem at hand.

Not only the events of recent years, but
also the use of U.S. forces in undeclared
hostilities by Presidents in years past,
make this legislation necessary, Passage
of this bill is especially important at this
point in our history when the United
States is moving toward a reassessment
of its responsibilities and its future role
as a world power. The approval of this
bill is needed so that in the future there
may be no mistake and no misunder
standing about the circumstances in
which our Armed Forces may be used
without a declaration of war by the Con
gress.

The authority of the President of the
United States to act appropriately in an
emergency is not impaired by this bill.
Section 3 of this measure spells out in
detail the conditions or circumstances
under which the President, as Com
mander in Chief, can act to repel or fore
stall sudden attacks. or to protect U.S.
citizens whose lives might be endangered
abroad. Subsections (1), (2), and (3)
codify the implied power of the Presi
dent to act in emergency situations. Sub
section (4) of section 3 deals with the
delegation by Congress of additional aU
thority to the President through statu
tory action and establishes a means by
Which the President and the Congress,
working together, could act to deal with
any contingency which might arise.

It is this provision of the bill which
would be brought into play in any future
situation such as that from which we
are only now extricating ourselves in
Indochina. The language here would re
quire that the Congress participate with
the President in any decision to authorize
use of the Armed Forces in any situation
other than the three emergency cate
gories of sudden attack upon the United
States. attack upon its Armed Forces, or
the protection of its nationals abroad.

Section 5 of the bill provides the 30
day limitation upon emergency action
by the President, and seems to me to be
as satisfactory a solution as may be de
\ised to the problem of reconciling the
necessity for swift retaliatory action in
the 'went of attack with the constitu
tional requirement that Congress make
the ultimate judgment upon the question
of waging war.

It is not my pW'pose in these brief re
marks to go into more detailed aspects

of S. 440. SUffice it to say, I think, tbat
this is a bill whose time has come. Presi
dential warmaking must be brought un
der control. The Congress must reassert
itself in this vital area in which the Con
stitution makes it so unmistakably clear
that the legislative branch bears the ul
timate responsibility. The disclosures
this week of the hundreds of secret U.S.
bombing raids carried out over Cambodia
and Laos-and the falsification of re
ports concerning them-sharply under
scores the necessity for action.

If war is too important a matter to be
left to the generals, it is also too import
ant a matter to be left to the Commander
in Chief alone. This is not to suggest that
tIle Congress is infallible in its wisdom.
But in times when national commit
ments may require action, Or in times of
national peril, the collective best judg
ment of the Nation's elected leaders
legislative and executive together-is the
Nation's one best hope of following the
right course of action.

Mr. DOLE. Mr. President, the War
Powers Act before the Senate today is a
proposal of substantial importance to
the Nation. It steps into one of the Con
stitution's uncharted gray areas and
attempts to establish some clear lines of
authority, responsibility and direction
where now there is only the ambiguity of
yesterday's history and the w1certainty
of tomorrow's events and circumstances.

The war power is one of the most im
portant aspects of nationhood. It is a
country's ability to defend itself and
assert its rights in the world. Over the
course of history the war power has been
abused by some nations, and the right of
self defense has undergone a cancerous
mutation into a tool of aggression. But
as we look back at other nations and
the history of wars between them, we see
that the abuse of the war power did not
usually originate with the nation itself,
its people. Rather this nbuse grew out
of improper allocation or assumption of
the ability to use the war power. Some
times this wrongful use of the war power
could be traced to structural deficiencies
in the govel'l1ment. In other cases the
structure was sound, but individuals or
groups within the structure were unwise,
subject to error or manifestly evil.

Our country, however, has had the
blessing of a sound constitutional frame
work which has given full opportunity for
good to prosper, has given room for
error to be discovered and has never
permitted evil to be unleashed.

To fUlly appreciate the importance ()f
this wise and wonderful foundation for
our Republic and understand the evolu
tion of the war power's exercise, it
would be appropriate to look b;lCk over
a period of events beginning 196 years
ago next month.

DIVISION OF THE WAR POWER

The draftsmen of the Constitution
clearly intended to divide the war power
between the President and Congress, but
just as clearly, did not intend to precise
ly define that boundary. They rejected
the traditional power of kings to commit
unwilling nations to war to further the
king's international political objectives.
At the same time, they recognized the

need for qUick presidential response to
'rapidly developing international situa-
tions. .

The accommodation of these two in
terests took place in the session of the
constitutional convention on Friday,
August 17, 1787, when the enumeration
of the powers of Congress were sub
mitted to the delegates. A discussion oc
curred on the draft language empower
ing Congress "to make war....

As reported by James Madison,
Charles Pickne;r urged that the warmak
tng power be confided to the Senate
alone, while Pierce Butler urged that the
power be vested in the President. James
Madison and Elbridge Gerry then jointly
moved to substitute the word "declare"
for the word "make," "leaving to the
President the power to repel sudden at
tacks." John Sherman expressed a pref
erence to "make" as opposed to "de
clare," because the latter was too narrow
a grant of power. However, he expressed
the view that the grant of power to Con
gress to "make" war would nonetheless
permit the President to repel attack, al
though'not to commence war. Gerry and
George Mason opposed the giving of the
power to declare war to the President.
Refus King supported the substitution
of the word "declare," urging that the
word "make" might be understood to
mean "conduct" war, which later was a
presidential function.

With only New Hampshire dissenting,
·it was agreed that the grant to Congress
should be of the power to declare war.
Pinckney's motion to strike out the
whole clause, and thereby presumably to
leave the way open to vest the entire
warmaking power in the President, was
then defeated by a voice vote.

The Framers of the. Constitution. in
making this division of authority be
tween the executive and the legislative
branches, did not make a detailed al
location of authority between the two
branches. But nearly 200 years of prac~
tice has given rise to a number of prece
dents and usages, although it cannot be
confidently said that any sharp line of
demarcation exists as a l'esult of this
history.

RECOGNITION OF ARMED CONFI.ICT SHORT OF
t'WAR"

Before turning to historical practice
for the light which it throws upon the
proper interpretation of the President's
power,let me first dispel any notion that
the United States may lawfully engage

.in armed hostilHies with a foreign power
only if Congress haS declared war. From
the earliest days of the Republic, all
three branches Of the Federal Govern
ment have recognized that this is not so,
and that not every armed conflict be
tween forces of two sovereigns is "war."

.This fact affords no final answer to the
constitutional question of the division of
authority between the President and
Congress in exercising the war power,
but it does suggest that the effort to find
an answer is not advanced by a mechani
cal application of labels to various fact
situations.

Congress, during the' so-called unde
clared war with France which lasted
from 1798 to 1800, authorized by statute
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limited use of this Nation's Armed Forces
against those of France. The fifth Con.,
gress, 1 statute 578.

In the Eliza, a case arising out of tills
"undeclared war:' the Supreme Court
described differences between war and
other armed conflicts as being differ
ences between "solemn war" and "im
perfect war":

If it be declared 'in form, it is calleel
solemn, and is of the perfect kind: because
one whole nation declaring war are au
thorized to commit hostlllties against all the
members of the other, in every place and
under every circumstance. In such a war,
all the members act under a general au
thority, and all the rIghts and consequences
of war attach to their condition.

But hostUlties may subsist between two
nations, more confmed in its nature and
extent; being limited as to places, persons
and things: and this is more properly termed
imperfect war; because not solemn, and be
cause those who are authorized to commit
hostilities act under special authority and
can go no furthe, than to the extent of
their commissIon. The Eliza, 4 Da11. 37, 40-41.

(NOTE.-In that case, a French privateer
took possession of an American ship that
was later recaptured by Americans who
claimed entitlement to payment from the
ship's owners. The questions arose In inter
pretation of two statutes as to What they
were entitled to. To answer that question,
the Court had to decide whether we were at
war with France.)

While the Court termed both forms of
military action "war," the, distinction
which it drew likewise separates the de.,
clared wars of the 20th century, such as
the two World Wars, and the undeclared
armed conflicts such as have more re.
cently occurred in Korea and in South
east Asia. In both of the two World Wars,
the declarations of war were viewed by
the executive branch to authorize com
plete subjugation of the enemy, and
some form of "unconditional surrender"
on the part of the enemy was the an
nounced goal of the allied nations. In
Korea and Vietnam, on the other hand,
the goals have been the far more limited
ones of the maintenance of territorial
integrity and of the right of self
determination.

As has been pointed out many times,
the United States throughout its history
has been involved in armed conflicts
short of declared war, from the unde
clared war with France in 1798-1800 to
Vietnam. I will discuss the more signifi
cant of theSe involvements later.

THE PRESIDENT AS COMMANDER IN CHIEF

Because of the nature of the Presi
dent's power as Commander in Chief and
because of the fact that it is frequently
exercised in foreign affairs, there are few
jUdicial precedents dealing with the sub
ject. Such judicial learning as there is
on the subject, however, makes it rea
sonably clear that the designation of the
President as Commander in Chief of the
Armed Forces is a substantive grant of
power, and not merely a commission
which treats him as a Supreme
Commander.

Chief Justice Marshall, writing for the
Supreme Court in Little v. Barreme (2 Cr.
170) concluded that the seizure of a ship
on the high seas had not been authorized
by an ae'.; of Congress. In the course of
the opinion, he stated:

CXIX--1584--Part 20

It is by no means clear that the President
of the United States, whose high duty it is
to take care that the laws be faithfully
executed, and who is commander in chief
of the Armies and Navies of the United
States, might not, without any special au
thority for that purpose, in the then existing
state of things, have empowered the -,fficers
commanding the armed vessels of the United
States, to seize and send into port for
adjUdication, American vessels which were
forfeited by being engaged in this illicit com
merce, 2 Cranch at 177.

Justice Grier, speaking for the
Supreme Court in its famous decision in
the Prize cases, likewise viewed the Pres
ident's designation as Commander in
Chief as being a substantive source of
authority on which he might rely in put
ting down rebellion:

Whether the President in fulfilling his
duties, as Commander in Chief, in sup
pressing an insurrection, has met with such
armed hostile resIstance, and a civil war of
such alarming proportions as will cOInpel
him to accord to them the character of
belligerents, in a question to be decided by
him, and this court must be governed by the
decisions and acts of the political department
of the Government to which this power was
entrusted. He must determine What degree
of forces the crisis demands. 2 Black 625, 670.

More recently, Justice Jackson, con
curring in Youngstown Sheet and. Tube
Co. v. Sawyer, said:

We should not use this occasion to circ~lm

scribe, much less to contract, the lawful role
of the President as Commander in Chief. I
should indulge the widest latItude of inter
pretation to sustain his exclusive function
to command the instruments of natIonal
force, at least when turned against the out
side world for the security of our society. 343
U.S. 579, at 645.

The limits of the President's power as
Commander in Chief are nowhere de
fined in the Constitution, except by way
of negative implication from the fact
that the power to declare war is com
mitted to Congress. However, as a result
of numerous occurrences in the history of
the Republic, more light has been thrown
on the scope of this power.

SCOPE OF POWER AS COMMANDER IN CHIEF

The questions of how far the Chief
:executive may go without congressional
authorization in committing American
military forces to armed conflict, 61' in
deploying them outside of the United
States and in conducting armed conflict
already authorized by Congress, have
arisen repeatedly through the Nation's
history. The President has [lsserted and
exercised at least three diffei"ent varieties
of authority under the power as Com
mander in Chief;

First, authority to commit military
forces of the United States to armed
conftlct, at least in response to enemy
attack or to protect the lives of Ameri
can troops in the :field.

I might add that this is precilOe!y the
type of autholity we talked about with
reference to the Church-Cooper resolu
tion.

Second, authority to deploy U.S.
troops throughout the world, both to ful
fill U.S. treaty obligations and to pro
tect American interests; and

Third, authority to conduct or carry
on anned conflict once it is instituted,

by malting and carrying out the neces
sary strategic and tactical decisions in
connection with such conflict.

Congress has on some of these occa
sions acquiesced in the President's ac
tion without formal ratification; on
others, it has ratified the President's
action; and on still others, it has taken
no action at all. On several occasions,
individual Members of Congress have
protested Presidential use of the Armed
Forces. At the close of the Mexican War,
the House of Representatives went so
far as to pass an amendment to a pend
ing resolution, labeling the war as un
necessary and unconstitutional. On
final passage, the amendment was de
leted. Although the President's actions,
to which there was no opportunity for
the Congress to effectively object, CalUlot
establish a constitutional precedent in
the same manner as it ,"ould be estab
lished by an authoritative judicial deci
sion, a long continued practice on the
part of the President, acquiesced in by
the Congress, is itself some evidence of
the existence of constitutional authority
to support such a practice. United States
v. Midwest Oil Co., 236 U.S. 459. As
stated by Justice Frankfurter in his con
curring opinion in Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.S. 579, 610:

The Constitution is a framework for Gov
ernment. Therefore, the way the frameworl~

has consistently operated fairly establlshes
that It has operated according to its true
nature. Deeply embedded traditional ways
of conducting government cannot supplant
the constitution or legislation.. but they give
meanIng to the WOl'ds of a text or supply
them.
COMMITMENT OF MILITARY FORCES TO ARMED

CONFLICT WITHOUT CONGP.ESSIONAL AUTHon
IZATION

President Jefferson in 1801 sent a
small squadron of American naval ves
sels into the Mediterranean to protect
U.S. commerce against threatened at
tack by the Barbary pirates of Tripoli.
In his message to Congress discussing
his action, Jefferson took the view that
it would require congressional authori
zation for this squadron to assume an
offensive, rather than a defensive, stance.

In May 1845 President Polk ordered
military forces to the coasts of Mexico
and to the western frontier of Texas
still at that time an independent repub
lic-in order to prevent an interference
by Mexico with tile proposed annexation
of Texas to the United States. Follov:ing
annexation, Polk ordered Gen. Zachary
Taylor to march from the Neuces River,
which Mexico claimed was the southenl
border of Texas, to the Rio Grande
River, \\Chich Texas claimed was the
southern boundary of Texas. While so
engaged, 'TayIOl"s forces encountered
Mexican troops, and hostilities between
the two nati:ms commenced on April 25,
1346. 1Vhile Polk, 2% weeks later re
quested a declaration of war from Cem
gress, t,here had been no prior :mthoriza
Lion for Taylor's march south of the
Neuces.

In 1854 President Pierce approved the
actwn of a naval officer who bombarded
Greytown, Nicaragua. in retaliation
against a revolutionary government that
refused to make reparation for damage
and violence to u.S. citizens.
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In April 1861 President Lincoln called
for 75,000 volunteers to suppress the re
bellion by the Southern States, and pro
claimed a blockade of the ConfederacY,
The Supreme Court in the prize cases,
2 Black 635-1863-upheld the action
taken by President Lincoln prior to their
later ratification by Congress in July,
1861, saying:

If a. war be made by invasion of a. foreign
nation, the President is not only authorized
but bound to resist force by force. He does
not initiate the war, but is bound to accept
the challenge without waiting for any spe
cial legislative authority. 2 Black at 668.

In 1900 President McKinley sent an
eXlJedition of 5,000 U.S. troops as a com
poitent of an international force during
the Boxer Rebellion in China. While Con
gress recognized the existence of the con
flict by providing for combat pay, 31
Statute 903, it neither declared war nor
formally ratified the President's action.
A F'ederal court, however, reiterated the
early recognition of limited or unde
clared war:

In the present case, at no time was there
any formal declaration of war by the political
department of this Government against
either the Government of China or the "box
er" element of that government. A formal
declaration of war, however, is unnecessary
to constitute a condition of war. Hamilton
v IfIcClaughry, 136 F. 445, 4-19 (ell'. Ct.D.
Kan.1905).

Presidents Theodore Roosevelt, Taft,
and Wilson on more than one occasion
committed American troops abroad to
protect American interests. In November
1903, President Roosevelt ordered the
U.S. Navy to guard the Panama area
and prevent Colombian troops from be
ing landed to suppress the Panamanian
insurrection against Colombia. In this
annual report to Congress in 1912, Presi
dent Taft reported sending some 2,000
marines to Nicaragua-at the request of
the President of Nicaragua--and the use
of warships and troops in Cuba. He mere
ly advised Congress of these actions with
out requesting any statutory authori
zation.

President 'Wilson on two separate oc
casions committed American Armed
Forces to hostile actions in Mexican ter
ritOry. In April 1914, he directed a force
of sailors and marines to occupy the city
of Vera Cruz during the revolution in
that country. The city was seized and
occupied for 7 months without congres
sional authorization. In 1916, Wilson or
dered General Pershing and more than
10,000 troops to pursue Pancho Villa into
Mexican territory following the latter's
raid on Columbus, N. Mex.

The most recent example of Presiden
tial combat use of American Anned
Forces without congressional declaration
of war, prior to the Vietnam conflict, was
President Truman's intervention in the
Korean conflict. Following invasion of
South Korea by North Koreans on June
25, 1950, and a request for aid by the
U.N. security council, President Truman
ordered U.S. air and sea forces to give
South Korean troops cover and support.
He ordered the 7th Fleet to guard For
mosa. On June 30, the President an
nounced that he had authorized the use
of U.S. grmmd forces in the Korean war

following the collapse of the South Ko
rean army. mtimately, the number of
troops engaged in the Korean cOlli4.ict
reached 250,000, and the conflict lasted
more than 3 years. President Truman's
action without congressional authoriza
tion precipitated the "Great Debate" in
Congress which raged from January to
April 1951.

"IiVhile President Truman relied upon
the U.N. Charter, as well as his power
as Commander in Chief, his action stands
as a precedent for presidential action
in committing U.S. armed forces to ex
tensive hostilities without formal dec
laration of war by Congress.

The U.N. Charter, as a result of its
ratification by the Senate, has the status
of a treaty, but it does not by virtue of
this fact override any provisions of the
Constitution. ThOUgh treaties made in
pursuance of the Constitution may un
der the supremacy clause override spec
ific constitutional limitations. Geo/roy v.
Riggs, 133 U.S. 258; Reid v. Covert, 351
U.S. 487. If a congressional declaration
of war would be required in other cir
cumstances to commit U.S. forces to
hostilities similar in extent and nature
to those undertaken in Korea, the rati
fication of the U.N. Charter would not
obviate a like requirement in the case
of the Korean conflict. While the issue of
presidential power which was the sub
ject of the great debate in Congress was
never authoritatively resolved, it is clear
that Congress acquiesced in President
Truman's intervention in Korea. See
Rees, "The Limited War"-1964; Pusey,
"The Way We Go To War"-1969.

DEPLOYMENT OF u.s. TROOPS THROUGHOUT
THE WORLD

In February 1917, President Wilson
request€d congressional authority to arm
American merchant vessels. When that
authority failed of passage in Congress
as a result of a filibuster or extended
debate, Wilson proceeded to arm them
without congressional authority, stating
that he was relying on his authority as
Commander in Chief.

Near the close of the First World War,
President Wilson announced a decision
to send American troops to Siberia. The
troops so sent remained for over a year,
their withdrawal beginning in January
1920. There was no congressional au
thorization of such disposition of troops,
and the United States had not declared
war on Russia.

In 1941, prior to Pearl Harbor, Presi
dent Roosevelt utilized his power as Com
mander in Chief to undertake a series of
actions short of war, designed to aid the
Allied forces in the Second World War.
On April 9, 1941, he made an agreement
with the Danish Minister for the occu
pation of Greenland by American forces.
In May 1941, Roosevelt issued a proc
lamation declaring unlimited national
emergency, and he ordered American
naval craft to sink on sight foreign sub
marines found in the defensive waters of
the United States.

In July 1941, the President announced
that U.S. F'orces would occupy Iceland in
order to relieve British forces there, and
that the Navy would perform convoy
duty for supplies being sent to Great,

Britain under lend-lease. In September
1941, Roosevelt stated that he had given
orders to the U.S. Army and Navy to
strike first at any German or Italian ves
sels of war in American "defensive wa
ters;" the following month, he decided to
carry 20,000 British troops from Halifax
to the Middle East in American trans
ports.

President Truman's decision in 1951 to
send four U.S. divisions to Europe in dis
clurge of the Nation's NATO commit
ment occasioned prolonged debate in
Congress over his powers to take such
action without congressional approval.
Congress ultimately acquiesed in the
President's action without actually re
solving the question, and all of President
Truman's successors have asserted and
exercised similar authority.
AUTHORITY TO CONDUCT OR CARRY ON ARMED

CONFLICT ONCE rr HAS BEEN LAWE'ULLY IN

STITUTED

It has never been doubted that the
President's power as Commander in Chief
authorizes him, and him alone, to con
duct armed hostilities which have been
lawfully instituted. Chief Justice Chase,
concurring in ex parte Milligan, 4 Wall.
2, at 139, said:

Congress has the power not only to raise
and support and govern armies but to declare
war. It has, therefore, the power to pro
vide by law for carrying on war. This power
necessarily extends to all legislation essential
to the prosecution of war with vigor and suc
cess, except such as interferes With the com
mand of the forces and conduct o! cam
paigns. That power and duty belong to the
President as Commander in Chief.

In the First World War,it was neces
sary to decide whether U.S. troops in
France would fight as a separate com
mand under General Pershing, or
whether U.S. divisions should be incorpo
rated in existing groups or armies com
manded by French or British generals.
President Wilson and his military ad
visers decided that U.S. forces would
fight as a separate' command.

In the Second World War, not only
similar military decisions on a global
scale were required, but also decisions
that partook as much of political strat
egy as they did. of. military strategy.
Should the United L:l~atesconcentrate

its military and material resources on
either the Atlantic or Pacific fronts to
the exclusion of.the other, 01' should it
pursue the war on 'both fronts simul
taneously? Where should the reconquest
of allied territories in Europe and Africa
which.ha.d been captured '.' by .the· Axis
powers begin? What should be the goal
of the Allied powers? Those who lived
through the ,Second 'World War will re
caUWithout difficultY,and without the
necessity of consulting works of history,
that thissort>of.decision was reached
by theallieli c()mmanders in chief, and
chief C:!xec\ltiveofficers of the alliedna
tions, 'Without-on the part of the United
States""-anyformalcongressional parti
cipation.· The series. of conferences. at
tended by President . Roosevelt around
the world""-at Quebec, Cairo, Casablanca,
Tehran,'Yalta,andby President Truman
at Potsdam, ultimately. established the
allied goals irl. flg~tin.g th~ Secol:1d World
War, inclUding the demand ,for unCOil..
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ditlonal surrender on the part of the
Axis nations.

Similar :;trategic and tactical decisions
were involved In the undeclared Korean
war under President Truman. Ques
tions such as whether U.S. forces should
not merely defend South Korean terri
tory, but pursue North Korean forces by
invading North Korea, and as to whether
American Air Fo~ce planes should pursue
North Korean and Chinese Communist
planes north of the Yalu River, separat
ing Red China from North Korea, were
of course made by the President as Com
mander in Chief without any formal con
gressional participation.

It is clear that the President, under his
power as Commander in Chief, is au
thorized to commit American forces in
such a way as to seriously risk hostilities,
and also to actually commit them to such
hostilities, without prior congressional
approval. However, if the contours of the
divided war power contemplated by the
framers of the Constitution are to re
main, constitutional practice must in
clude presidential resort to Congress in
order to obtain its sanction for the con
duct of hostilities which reach a certain
scale. Constitutional practice also indi
cates, however, that congressional sanc
tion need not be in the form of a declara
tionof war.

In the case of the Mexican War, which
was brought about, if not initiated, by
President Polk, he requested and ob
tained c declaration of war. Congress,
meeting in 1861 pursuant to the call of
President Lincoln, ratified all of the ac
tions he had taken on his own initiative,
and apparently refrained from declaring
war on the Confederate states only be
cause it did not wish to recognize them as
a sovereign nation.

However, the Fifth Congress author
ized President Adams to take certain
military action against France without
going so far as to declare war. More re
cently, in connection with President Eis
enhower's landing of troops· in Lebanon
and with the Cuban missile crisis in 1962,
Congress has given advance authoriza
tion for military action by the President
without declaring war-71 stat: 5: 76
Stat. 697.

The notion that such advance author
ization by Congress for military opera
tions constitutes some sort of an invalid
delegation of congressional war power
simply will not stand analysis. A decla
ration of war by Congress, is, in etIect,
a blank check to the Executiv,e to conduct
military operations to bring about sub
jugation of the nation against whom
war has been declared. The idea that
while Congress may do this, it may not
delegate a lesser amount of authority to
conduct military operations, as was done
in the instances referred to above, is
utterly illogical and WlSupported by
precedent. While cases such as
Schechter Poultry Corp. v. United
States, 295 U.S. 495 (1935), hold that
Congress in delegating powers to deal
with domestic atIairs must establish
standards for administrative guidance,
no such principle obtains in the field of
foreign atIalrs. The Supreme Court in
United States v. Curtiss-Wright Corp.,
299 U.S. 304, made this distinction clear.

What must be regarded as the high
water mark of Executive action without
express congressional approval is, of
course, the Korean war. Although Con
gress never expressly sanctioned the
President's action in committing U.S.
forces by the hW1dreds of thousands to
the Korean conflict, it repeatedly voted
authorizations and appropriations to
arm and equip the American troops.
This is not to say that such appropria
tions are invariably the equivalent of
express congressional approval; the de
cision as to whether limited hostilities,
commenced by the Executive, should be
sanctioned by Congress may be one quite
ditIerent from the decision as to whether
American troops already committed and
engaged in such hostilities shall be
equipped and supplied.

CONGRESSIONAL POWER TO RESTRICT 'IHE

PRESIDENT

While the President may commit
Armed Forces of the United states to
hostile confiict without congressi(mal
authOlization under his constitutional
power as Commander in Chief, his au
thority exercised in conformity with
congressional authorization or ratifica
tion of his acts is obviously broader than
if it stood alone. By the same token,
Congress undoubtedly has the power in
certain situations to restrict the Presi
dent's power as Commander in Chief to
a narrower scope than it would have had
in the absence of legislation. Chief Jus
tice Marshall strongly intimates in his
opinion in Little v. Barreme, 2 Cranch.
1970 (1804), that the Executive action
directing the seizure of a ship on the
high seas would have been valid had not
Congress enacted legislation restricting
the circumstances under which such a
seizure was authorized. Congress, exer
cising its com;titutlonal authority to
"make rules conrerning captures on land
and water" may thus constrict the Pres
ident's power to direct the manner of
proceeding with such captures.

Congress has similarly sought to re
strain the authority of the President in
the exercise of its power to "raise and
support armies." In the Selective Serv
ice and Training Act of 1940, it was pro
vided that:

Persons inducted Into the land forces of
the United States under this act shall not be
employed beyond the limits of the Western
Hemisphere except in the territoTles and pos
sessions of the United States. Including the
Phlllpplne Islands. 54 Stat. 885.

In the year following enactment of
this law, President Roosevelt determined
to send U.S. troops, inclUding draftees, to
Iceland in order to relieve British troops
garrisoned there. He chose to strain
geography, rather than the law and ob
tained the opinion of what was apparent
ly a minority-view geographer that Ice
land was actually in the Western Hemis
phere.

On December 15. 1969, Congress adopt
ed an amendment to the Defense Appro
priations bill H.R. 15090 providing that
U.S. Forces shall not be dispatched to
Laos or Thailand in connection with the
Vietnam conflict. It supported this pro
vision otIered by the Senator from Idaho
as a reasonable exercise of congressional
authority.

This is not to say, however, that e'/ery
conceivable condition or restriction which
Congress may by legislation seek to im
pose on the use of American military
forces would be free of constitutional
doubt. Even in the area of domestic af
fairs where the relationship between
Congress and the President is balanced
differently than it is in the field of exter
nal atrairs, virtUally every President since
Woodrow Wilson has had occasion to
object to certain conditions in authoriza
tion legislation as being violative of the
separation of powers between the execu
tive and the legislative branch. The prob
lem would be compounded should Con
gress attempt by detailed instructions as
to the use of American forces already in
the field to supersede the President as
Commander in Chief of the Armed
Forces. Surely this is the thrust of Chief
Justice Chase's concurring opinion in ex
parte Milligan, quoted earlier.

[Congressional Powel'l necessarily extends
to all legislation essential to the prosecution
of war with vigor and success, except such
as Interferes with the command of the forces
and conduct of campaigns. That power· and
duty belong to the President as Commander
in Chief. 4 Wall. at 139.

THE VIETNAM CONFLICT

The duration of the Vietnam conflict
and its requirements in terms of both
men and materiel would have raised the
most serious sort of constitutional ques
tion, had there been no congressional
sanction of that conflict. However, as is
well known, the conflict formally began
following an attack on U.S. naval force.:;
in the Gulf of Tonkin in August 1964. At
that time, President Johnson took direct
air action against the North Vietnamese,
and he also requested Congress "to join
in affirming the national determination
that all such attacks will be met" and
asked for "a resolution expressing that
support of the Congress for all necessary
action to protect our Armed Forces and
to assist Nations covered by the SEATO
treaty."

On August 10, 1964, Congress passed
the so-called Gulf of Tonkin resolution.
I ask unanimous consent that the text
of this resolution, 78 Stat. 384 (1964) , be
printed at this point in the RECORD.

There being no objection, the resolu
tion was ordered to be printed in the
RECORD, as follows:

SOUTHEAST ASIA RESOLUTION'

Whereas naval units of the Communist re
gime In Vietnam, in violation of the princi
ples of the Charter of the United Nations and
of International law, have deliberately and
repeatedly attacked United states naval ves
sels lawfully present in International waters,
and haye thereby created a serious threat to
international peace; and

Whereas these attacks are part of a deUber
ate and systematic campaign of aggression
that the Communist regime in North Viet
nam has been waging against Its neighbors
and the nations joined with them In the col
lective defense of their freedom; and

Whereas the United States is assisting the
peoples of southeast Asia to protect their
freedom and has no territorial, military or
political IUl1bltions In that area, but desires
only that these peoples should be left In

1 Text of Public Law 88-408 {H.J. Res.
1145]. 78 Stat. 334, approved Aug. 10, 1964.

Department of State Bulletin, Aug, 24,
1964, pp, 272-274.
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peace to work out their own destinies In tllelr
own way: Now, therefore, be It

Resolved by the Senate and House 01 .Rep
resentatives 01 the United States 0/ Ammca
in Congress assembled, That the Congress
approves and supports the determination of
the President, as Commander in Chief, to
take all necessary measures to repeal any
armed attack against the forces of the United
States and to prevent further aggression.

SEC. 2. The United States regards as vital
to Its national interest and to world peace
the maintenance of international peace and
security in southeast Asia. Consonant with
tile Constitution of the United States and
tile Charter of the United Nations and in
accordance with its obligations ulider the
Southeast Asia Collective Defense Treaty, the
United States is, therefore, prepared, as the
President determines, to take all necessary
steps, including the use of armed force, to
assist any member or protocol state of the
Southeast Asia Collective Defense Treaty re
questing assistance in defense of its freedom.

SEC. 3. This resolution shall expire when
the President shall determine that the peace
and security of the area is reasonably as
sured by international conditions created by
action of the United Nations or otherwise,
except that it may be terminated earlier by
concurrent resolution of the Congress.

Mr. DOLE. In connection with this res
Olution, Congress noted that whatever
the limits of the President's authority
acting alone might be, whenever Con
gress and the President act together,
"there can be no doubt" of the constitu
tional authority.

Since that time, Congress repeatedly
adopted legislation recognizing the situ
ation in Southeast Asia, providing the
funds to carry out U.S. commitments
there, and providing special benefits for
troops stationed there. By virtue of these
acts, and the Gulf of Tonkin resolution,
there was longstanding congressional
recognition of a continuing U.S. com
mitment in Southeast Asia. This recog
nition and ratification of the President's
policies continued even after the Ton
kin Gulf resolution was repealed in
1970.

While seeking a negotiated peace and
furthering "Vietnamization," President
Nixon continued to maintain U.S. troops
in the field in South Vietnam. The legal
ity of the maintenance of these troops
in South Vietnam, and their use to
render assistance to the South Vietnam
ese troops in repelling aggression from
the Vietcong and the North Vietnam
ese, would have been subject to doubt
only if congressional sanction of hostili
ties commenced on the initiative of the
President could be manifested solely by
a formal declaration of war. But the
numerous historical precedents previ~

ously cited militate against such reason
ing.

A l'equirement that congressional ap
proval of Presidential action in this field
can come only through a declaration of
war is not only contrarY to historic con
stitutional usage, but as a practical mat
ter wo1.1ld curtail effective congressional
participation in the exercise of the
shared war power. If Congress may
sanction armed engagement of U.S.
forces only by declaring war, the possi~

bility of its retaining a larger degree of
control through a more limited approval

is foreclosed. While in terms of men and
materiel the Vietnam conflict was one
of large scale, the objectives for which
the confiict was canied on were by no
means as extensive or all-inclusive as
would have resulted from a declaration
of war by Congress.

Conversely, however, there was not
the slightest doubt from an examination
of the language of the Gulf of Tonkin
resolution that Congress expressly au
thorized extensive military involvement
by the United states. To reason that if
the caption "Declaration of War" had
appeared at the top of the resolution,
that involvement would have been per
missible, but that the identical language
without such a cap~ion did not give
effective congressional sanction, would
be to treat this most nebulous and ill
defined of all areas of the law as if it
were a problem in common law pleading.
Mr. Justice Grier, more than a century
ago, in the prize cases said:

This greatest of civil wars was not grad
ually developed by popUlar commotion,
tumultuous assemblies or local unorganized
insurrections. However long may have been
its previous conception, 1t nevertheless
sprung forth suddenly from the parent brain,
a Minerva in the full panoply of war. The
President was bound to meet it 1n the shape
it presented itself, without waiting for Con
gress to baptise it with a name; and no name
given to it by him or them could change the
fact.

If substance prevailed over form in
establishing the right of the Federal
Government to fight the Civil War in
1861, substance should equally prevail
over form in recognizing congressional
sanction for the Vietnam confiict by the
Gulf of Tonkin resolution, even though
it was not in name or by its terms a
formal declaration of war.

SEPARATE AND SHARED AUTHORITY

Mr. President, I believe the foregoing
discussion indicates that a significant
bodY of practice, precedent and tradi
tion has grown up surrounding the war
powers of this country. It shows that the
President is charged with real responsi
bilities in major areas where he and he
alone must make decisions and choices,
It also shows that the Congress, too, has
a proper, legitimate role to play with its
own unique and separate authority.
There are some clear lines of demarca
tion and firm divisions of authority.

Of course, the Congress cannot and
should not become involved in the tactics
and strategy required to carry out na
tional defense policy. And at the same
time the President cannot and should not
seek to determine that national defense
policy solelY on his own initiative.

But betwC€n these firm and clear areas
there is room and a real need for shared
decisionmaking and joint leadership. And
in my view the War Powers Act before
the Senate today is a responsible and
necessary attempt to serve the national
interest by harmonizing the roles of the
legislative and executive branChes in the
exercise of the war power.

PREVIOUS SUPPORT FOR WAR POWERS ACT

When this measure was first intro
duced in the 9Ist Congress in 1970, I

joined in sponsoring it. At that time I
felt it was a proper and useful attempt
by Congress to cast some· light in a
murky and misunderstood constitutional
area. It was reintroduced in the 92d Con
gress in 1971; however, at that time, we
were in the midst of the Vietnamizatlon
prcgram, effortswere continuing to reach
a negotiated settlement to the Vietnam
conflict, and we were still unable to se
cure information about or the return of
our prisoners of war and missing in ac
tion.

CONCERN FOR MISCONSTRUCTION OF

CONGRESSIONAL ACTION

At that time I felt a genuine concern
that an entirely appropriate and useful
exercise of the Congress powers in at
tempting to define the lines of consti
tutional authority might be misconstrmid
by the opposite side at the Paris negoti
ations, and thus endanger the prospects
for achieving a negotiated peace and the
earliest possible end to the confiict in
Southeast Asia. Therefore, I did not re
join my colleagues in sponsoring this
legislation at that time.

Happily, the Vietnam war is now be
hind us. American forces have been with
drawn. Our plisoners are home. The
Paris agreements establish our lights to
information on the missing. And there
is a real prospect that the Vietnamese
parties will be able to arrive at a peaceful
determination of their future course. On
August 15, barring further congressional
authorization, the bombing in Cambodia
will stop.

CONCLUSION

This is a unique moment in our his
tory, and it, ,is an appropriate interval
for Congress :toassert its authority ina
proper, construCtive, and worthwhile
manner.

TIle War Powers Act will establish a
partnership between the Congress and
the Presidency in exercising the awe
some responsibility of employing this
Nation's military might. It should serve
to stimulate broader communication be
tween the legislative and executive
branches. And in so doing it will serve
as a strong unifying influence in a nation
which in recent years has too frequently
been strained by forces of division, dis
cord, and mistrust between the branches
of Government, between groups and
among.individuals.

Iampleasedto support this legisla>
tion and believe its passage will mark a
proud and hopeful dayintheconstitu
tional history of the United States.

WAR POWERS: NOW IS THE TIME

Mr. MONDALE. Mr. President,I sup
port the w~r powers bill, S. 440. I \\rish to
commend Senators JAVI7:S, .EAGLETON .and
STENNIS for theil' thoughtful judgment,
scholarly precision, and constitutional
expertise in producing such a landmark
piece of legislation. Years of conscien
tious discussion, extended committee
hearings, and lengthy congressional de
bate on the subject of war powers are
evident in this bill, and I am pleased to
be a cosponsor.

The bill comes to thefioor once again
with wide support and cosponsorship. It
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is a bipartisan, nonideological attempt
to restore the constitutional balance of
powel' between Congress and the Presi
dent, not to alter it. It is appropriate that
the war powers bill has such consensus,
for warmaking decisions involve bO~~l

political· parties in the most profoWld
kind of bipartisanship.

Both the Senate and the House have
previously debated-and passed-the
War Powers Act, but were tillable to
reach agreement in conference. The
House passed a similar bill which I hope
will mean that the two bodies can finally
agree to .• piece of :egislation.

But simply by debating this legislation,
much has already been accomplished in
recognizing a more precise and more de
manding standard of judgment for Con
gress and the Executive must apply to the
use of our Armed Forces. This debate sig
nals congressional intent to take up its
delegated responsi!Jility to control the
commitment of U.S. military forces. It
indicates that the constitutional imbal
ance resulting from the. unilateral ex
pansiOli of Presidential power in the war
making field over the past 25 years. will
at last be corrected. .

During this debate, thei'e is one tl~eme
which stands out in my own mind-that
there is something very wrong with the
way Presidents have committed Ameri
cal). military forces over the past 25 ~·ears.

Presidents have usurped congressional
power, but orily because Congress has
placed too much confidence in the Exe
cutive. Congress has acquiesced and ac
cepted various Presidential rationaliza
tions and, therefore, must share part of
the blame for our involvement in the Do
minican Republic, Vietnam, Cambodia,
and Laos. But the lack of prior consul
tation with the Congress in all of these
commitmentJ, as well as the recently re
vealed series of secret military activity in
Cambodia cloaked in the name of "na
tional security," makes it imperative that
Congress assert its legitimate constitu
tional authority. For there is no. longer
any doubt that a constitutional crisis
over warmaking powers now exists. If
we fail to pass this legislation now, in
the aftermath of the most graphic 'exam
ple of the excesses of individual war
making, we may be sanctioning future
Cambodias.

As Alexander M. Bickel of Yale Uni
versity, one of the country'S great con
stitutional authorities, testified before
the Foreign Relations Committee on July
26, 1971 with regard to the Vietnam war:

The decisions of 1965 may have differed
only in degree from earlier stages in this pro<:
ess of growth. But there comes a point
when a difference of degree achieves the
magnitude of a difference of kind. The de
cisions of 1965 amounted to all but explicit
transfer of power to deciare war from Con
gress, where the Constitution lodged it, to
the President, on whom the framers explicit
ly refused to confer it.

The war powers bill corrects the basic
flow of the post-World War II practice
toward Presidential wars by reestab
lishing the balance outlined in the Con
stitution so that Congress will decide

whether and when this Nation goes to
war.

In a telegram yesterday to Minority
Leader GERALD' R. FORD, the President
threatened to veto the proposed legisla
tion because it would restrict the Presi
dent's authority to act in the national in
terest in time of emergency. Yet the bill
in no way impairs the President's au
thority as Commander in Chief to repel
attacks upon the United States or its
Armed Forces, while it assures that Con
gress maintains its warmaking authority
over the unchecked, unilateral decisions
of the President, As the Committee on
Foreign Relations stated in the report on
the war powers bill,

In brief, the Constitution gave Congress
the authority to take the nation into war,
whether by formal declaration of war or by
other legislative means, and the President
the authority to conduct it.

Section 3 of the bill defines the emer
gency conditions or circumstances under
which, in the absence of a congressional
declaration of war, the Armed Forces of
the United States "may be introduced
in hostilities, or in situations where im
minent involvement in hostilities is clear
ly indicated by the circumstances." The
emergency powers of the President, as
intended by the Founding Fathers and as
confirmed by subsequent historical prac
tice and judicial precedent, are codified.

If the President takes emergency ac
tion committing the armed forces in hos
tilities, he must immediately make a full
rep:Jrt of the circumstances, authority
for, and expected scope and direction of
the military measures he has initiated.
If the President is unable to obtain the
concurrence to extend his authority, he
must terminate his action at the end of
30 days. This will prevent Presidents
from undertaking military adventures
contrary to the wishes of the American
people.

At the Constitutional Convention, the
Founding Fathers, sensitive to the war
making powers of the British kings, were
explicit in their desire that the power to
declare war and to raise armies be left
to the legislature, with the President act
ing as Commander in Chief after the on
set of hostilities. They intended that no
single man, no matter how benevolent,
could take this Nation to war.

As Jefferson stated in his famous letter
to Madison in 1789:

We have already given in exampie one
effectual check to the Dog of war by trans
ferring the power of letting him loose from
the Executive to the Legislative body, from
those who are to spend to those ~vho are to
pay.

In the early years of the Republic,
Presidents acknOWledged and carefully
respected the war power of Congress.
President Madison said that the question
of "opposing force to force" was one
"which the Constitution wisely confided
to the legislative department of the
Government."

Daniel Webster. ,,-hile serving as Sec
retary of State, said:

The war making power in this Government
rests entirely in Congress: ... the President
can authorize bel1igerent operations only in

the cases expressly prOVided for in the Con
stitution and the laws.

Abl'aham Linco!n expressed his view
point on the matter in his protest over
the Mexican War while he was a Member
of Congress:
. The provision of the Constitution givitig
the warmaking power to congress, was diC
tated, as I understand it, t.~' the following
reasons. Kings had always been involving ·and
impoverishing their people in wars,· pretend
ing generallY, if not always, that the goed
.of the people was the object. This, our Con
vention undertool{ to be the most oppressive
·of all Kingly oppressions; and they resolved
to so frame the Constitution that no one
man should hold the power of bringing this
oppression 1.'pon 1.1S.

The deception, secrecy, ambiguity of
the Indochina experience have made the
American people determined that there
shall be no future undeclared wars ini
tiated by Presidents and prosecuted
without clear-cut national support.

During hearings on the war powers in
1971, Prof. Henry Steele Commager
made the following statement:

Now after twenty years marked by ·re
peated, and almost routine. invasions by the
Executive of the warmaking powers assigned
by the Constitution to Congress, we can see
that more is at stake even than the CO,n
stitutional principle of the separation of
powers. At stake is the fate of tile age-long
effort of men to fix effective limits on gov
ernment; at stake is the reconciliation of the
claims of freedom and of security; at stake
is the fateful issue of peace or war, an issue
fateful not for the American people alone.
nor alone for the stricken peoples of South
east Asia, but for the whole of mankind.

lVIr. President, this bill will do much
to restore the faith of the American peo
ple in both the Congress and the Execu
tive that war policies are not being con
ducted in clandestine remoteness, but
openly within the spirit of this Nation's
Constitution.
SENATOR RANDOLPH RECALLS l\'IISLEJ\.DING STATE

r'.lENTS DURING DEBATE ON \VAR POWERS BILL

IN 1942

Mr. RANDOLPH. Mr. President-
Our people want authentic information,

They know not what to believe.

These words are certainly relevant
in the context of today's discussion of
S. 440 and in light of the fact that ad
ministration officials in 1971 and 1973
falsified reports to the Senate Armed
Services Committee of bombing opera
tions in Cambodia.

I initiallY made that statement on
February 28, 1942, in the House of Rep
resentatives during debate on House Joint
Resolution 89 of the 76th Congress. This
measure, sponsored by Representative
Ludlow and Senator Capper, gave Con
gress the initial decisionmaking to take
the power of declaring war "to the peo
ple of the United States," except in a
case of an invasion of our country or ter
ritorial possessions by a military expedi
tion.

I cosponsored this war referendum
bill in 1939 and 34 years later I urge
passage of S. 440, the War Powers Act of
1973. I quote Senator JAVITS:

And when. the President's authority is
so defined, as it will be if the War Powers
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Act becomes law, then the Issue of authority
Is determined in an authorttat1ve: waYi· and,
I have little doubt, wul be carried out to
the best of his ability In good faith- by' any
American President.

r strOnglY support this historic and
ner.:essary legislation. Mr. President, I
ask unanimous coment that my, remarks
and colloquY with otller. members" on
the War PoweJ:s Act of 1942,. be. vrinted
in the:REC.ORD.

There being no objection, the excel'Pt
fron1 the' CONGRESSIONAL RECORD' was or'
dered'to be printed in the' RECORD' as foI~

lows:'
Mr. Chairman. I rise at this time during

debate on the pending war-powers bill not
because what I shall say particularizes on
any. point which we are now discuSSing, bi.lt
because I desire to call attention. to What I
belieYels a very unfortunate and unnecessary
situation.

There are far too Ir.any announcements be
ing made by our Departments of WAr and
Navy to the American people and to the world
which are contradictory and give rise to un
easiness, among our citizens- and' encourage
our enemies.. I recognize. full well that carp
ing criticism of the war effort Is undesirable.
I would never add my voice. to such. proce
dure. In my opinion,. however; when a Mem
bel' of this congress has a. deep feeling re
garding. our war effort and believes that out
of honest discussIon there can come truth
and light. that Member must never hesitate
tomalte his views known. Thought-provoking
criticism, based on a genuine conviction,
must be welcomed in this House,. rather than
discouraged.

I direct your attention to the fact that 3
days ago the Secretary of the Navy announced
that the reported attack on the west coast
was false and that thel'e wel'e no enemy air
craft approaching from the ocean over Cali
fornia. Less than 24 hours later the Secretary
of War made an announcement that the
alarm was real. Within a few hours we have
the Secretary of the. Navy saying the reported
raid was. false and the Secretary of War say
ing the supposed attack was real•. What are
we to believe? It Is inconceivable that we con
tinue to have such stories circulated from of
ficial sources.

If we are to have clear thinking on the
part of the American people In regard in the
prosecution of this war, it must stem from
the mllitary authorities themselves. How we
can expect other than confusion among the
patriotic citizens of' the' United States when
such opposing announcements: as this are
made is beyond my honest comprehension.

There are these of us who have advocated
for many, many years that we should have in
this country one supreme command and un
der that command separate authorities for
the Army, the Navy, and· the Air Force. How
ever, we have been denied. even the oppor
tunity to have such legislation heard before
the committees of this Congress. L do not
wish to discuss. that question this. afternoon.
I have taken time to direct attention of the
Congress on previous occasions' to failure of
our committees to hear discussed in an in
formative and straight-forward manner'such
propoSals which have,been made by the Mem
bers of this body.

Mr. REED of New York.. Mr. Chail'lnan, will
the gentleman yield?

Mr. RANDOLPH. I yield to tile gentieman
from New York.

Mr. REED of New York. I do not.know what
the experience of the gentleman or of my
colleagues has been, but I am receiving, let
ters wanting to know if this statement or
that statement made' by different. officials is
true, and I am' not in a position to tell these
people what the truth is.

Mr. RANDOLPH. Of course not. Our people

want. authentic: infomnatiOJh They know; not
what to believe. For the Secretary of the Navq
to. S3;i;' one. day; that. the. trouble. on the. west
coastwas-false and·.tor the S.eJlret:ary o1'War
to: SltT the next dlty that" it" WlIS' real: Is ab.
BOIutelY Indefenaible\

Mr; VOORHIS: of California. Mr. Chainnan,
wilt the gent!e=y,leld?

Mr. RANDOLPlC.. L yield to the. gentlemall
from Callfornl.'l.

Mr. VOORHIS. of California.. What.. concerns
me about this matter Is tile people of our
section.

:Mr. R.~NDOLPH. Certainly, they are In the
dark.

1<11'; VOORHIS of Callfornia. They: were·pretty
fine- throughout this whole: business; AD In
the world they want Is a simple. statement
upon which they feel they. can absolutely
rely. I am confident they are going. to get
that, and I think it Is very important that
they do get it.

I\fr. RANDOLPH. I thank the gentleman,and
I join in the hope. that a common ground on
which we can stand' can be soon found. The
American people, If told the actllal happen
ings, will always respond to the truth. They
are not children. They are sober and under
standing men and'women.

Mr. HINSHAW. Mr. Chairman, will the gen
tleman yield?

Mr. RANDOLPH. I yield to the gentleman
from California.

Mr. HINSHAW. In connection with the
statement by the' Secretary. of War, may I
say that I was told on the following day by
three dilIerent sources in the War Depart
ment, not by the SecretarY,that they did not
believe It was necessarily enemy planes that
came. over the Los Ang~les area. Then the
Secretary of War came out and' refuted the
statements made by representatives of Yiis
own Department.

Mr. HANDOLPH. I· am sorry these divergent
and misleading statements have. been' made.
If they were rumors I would not discuss
them, but r have checked and have found
that they were given to the press b.y the Sec_
retary of the Navy and the Secretary of War.
I calion our Commander in Chief to stop
this unwarranted situation.

Mr. PELL. Mr. President, the power of
waging war is the power of life and death
over every man, woman and child in
this country. It is a power, therefore,
that the U.S. Government can only ex
ercise With the greatest solemnity and
care. It is for this reason that the fram
ers of the Constitution desired to insure
that the collective judgment of both the
Congress and the President should be
brought to bear in decisions to engage
U.S. forces in hostilities or situations
leading to them. Any use of force by. one
country against another is war, regard
less of its size, or whether it is. declared
or undeclared. And in an age of nuclear
weapons, the smallest war can escalate
to nuclear annihilation.

In recent decades, this collective judg
ment called for by the Constitution has
been increasingly imbalanced, with the
Presidential input far outweighing the
congressional. This disequilibrium has
frustrated the intent of the drafters of
the Constitution and embroiled the Na
tion in the longest, most devisive and
agonizing war in our history.

At an earlier stage, a statutory remedy
might have been unnecessary, but we
have passed that stage. Congressional
action is now overdue. I h&ve long. ad
vocated such action in past legislation.
I have decried congl'e:;sional failure to
take this action. Therefore, I now urge,
more vigorously than eve,', t11at this ac-

tion. be promptly; taken by the. passage
of S•.4.4fu:

Failure b~ the:'Cangress. tn·exeDt; its
~o.nsliitutioua.l.tautb.orityrin. the exercise
of national w.aI' powers would; be:: &; fail'
lIre' to; 1e.al'Ili frolDl the bitter' experiences
of the.' Indochina. war. History DmYi or
may not show that, the stand we took to
resist North·. Vietnamese: aggressiOn. in
Indochina was: the.rigj:lt. one. But-already
it is: abundantlY clear' that the: wa~' we
cheosa to· make that stand: W.aB; a. tI:ag,..
ically mi&1iaken: one.

It. was a. mistake.: shared. by both Re
publican and. Democratic amninistra
tions. The source, of. the mistake is: di
rectly: attributable· to all. absenCe; ofcon
gressional input into the military policies
that. guided--or rather misguided our
war effort in. Indochina.~ The, result was
that we. slipped into a, protracted, costly
war through. the: back 0001'-8; door
opened up, not by the- people, of.. the
United States, not. by, theil'. elee.tedrepre
sentatives in the Congress, but a door
opened up primarily by the Pentagon.

If. from the beginning of our military
involvement, the COllgress,had exercised
its constitutional war powers" our inter
vention could well have. been of quite a
different nature and. results. There
would have been congressional debate
and. public discussion of the necessity for
intervention, so· that, if approved, the
country Would have hall a clearer under
standing, of its. purpose and objectives.
But such was. not the. case.

If there had been. a better under
standing of the nature of the:war,where
the political factors outweighed the
military ones, there. would. not have been
the inappropriate massive military inter
vention pushed by the Pentagon.

If there had not been a. massive de
ployment of forces using unsuitable
sophisticated weapons and requiring an
unwieldy infrastructure of bases and
support facilities, our military presence
would have had the mobility and.nimble
ness needed to complete its mission.,

But the voice of Congress against the
creation of a monstrous. lumbering,
hamstrung war machine in Indochina
could not be heard above the drumbeats
of the Pentagon-a machine that dev
astated the countryside, that kiUed,
maimed and. alienated the people. it
should have protected and at. the same
time was incapable of dealing: with an
enemy as fluid as quicksilver.

How tragic that such a voice was not
heard.. How many· lives could h&ve been
saved, military and civilian.. How, much
destruction could have been spared, how
much divisiveness at home and abroad
could have been avoided. How much
quicker and more. successfully might we
have obtained our objectives. If, how
ever, Vietnam taught us one thing-the
categorical imperative for the voice of
Congress in the process of. deciding on
and applying American military force,
regardless of place, siza or nature; then
the sacrifices of Vietnam will not have
been entirely in vain..

Mr; MUSKIE. Mr; President.. I ask for
the yeas and nays on the passage of the
bill. .

The yeas and nays were ordered,
Mr. MUSKIE. Mr. President, I ~ield

back all my remaining time. .
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Mr. GRIF'FIN. I yield back the re

mainder of my time. .
The PRESIDING OFFICER. All I'e

maining time has been yielded back. The
bill having been read the third time, the
question is, Shall it pass? The yeas and
nays have been ordered, and the clerk
wiII call the roll.

The assistant legislative clerk called
the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from Arkansas (Mr.
MCCLELLAN), the Senator from South
Dakota (Mr. MCGOVERN) are necessarily
absent.

I also announce that the Senator from
Mississippi (Mr. STENNIS) is absent be
cause of illness.

I further announce that, if present and
voting, the Senator from Mississippi (Mr.
STENNIS), and the Senator from South
Dakota (Mr. MCGOVERN) would each
vote "yea."

Mr. GRIFFIN. I announce that the
Senator from New Hampshire (Mr,
COTTON) and the Senator from Arizona
(Mr. GOLDWATER) are absent because of
illness in their respective families.

The Senator from Alaska (Mr. STE
VENS) is absent by leave of the Senate on
account of illness in his family.

The Senator from New York (Mr.
BUCKLEY), the Senator from Colorado
<Mr. DOMINICK), and the Senator from
Illinois (Mr. PERCY) are necessarily ab
sent.

The Senator from Virginia (Mr.
SCOTT) is absent on official business.

On this vote, the Senator from IUinois
(Mr. PERCY) is paired with the Senator
from Colorado (Mr. DOMINICK). If pres
ent and voting, the Senator from TIlinols
would vote "yea" and the Senator from
Colorado would vote "nay."

The result was announced-yeas 72,
nays 18, as follows:

NOT VOTING-lO
McClellan Stennis
McGovern Stevens
Percy
SCott, Va.

Buckley
Cotton
Dominick
Goldwater

Abourezk
Baker
Bartlett
Bellmon
Bennett
Curtis

Armed Forces of the United States in hostili
ties or in any such situation shall not be in
ferred (A) from any provision of law here
after enacted, InclucUng any provision con
tained In any appropriation Act, unless such
provision specifically authorizes the Intro
duction of such Armed Forces in hostilities
or In such situation and speCifically exempts
tIle Introduction of such Armed Forces
from compliance With tIle provisions of this
Act, or (B) from any treaty hereafter rati
fied unless such treaty Is Implemented by
legislation specifically authorizing the Intro
duction of the Armed Forces of the United
states in hostillties or In such situation and
specifically exemptlng the introduction of
such Armed Forces from compliance with the
provisions of this Act. For purposes of this
clause (4), "Introduction of the Armed Forces
of the United States" Include the assignment
of members of the Armed Forces of the Unlt
~d States to command, coordinate, participate
ln the movement of, or accompany the reg
11lar or irregUlar military forces of any for
eign country or government when such mlli
tury forces are engaged, or there exists an
imminent threat that such forces will be
COlUe engaged, In hostilities. No treaty in
force at the time of tIle enactment of this
Act shall be construed as specific statutory
authorization for, or a specific exemption
permitting, the Introduction of the Armed
Forces of the United States In hostilities or
in any such situation, within the meaning of
this clause (4); and no provision of law in
force at the time of the enactment of this
Act shaU be so construed unless such provi
sion specifically authorizes the Introduction
of such Armed Forces in hostilities 01' In
any such situation.

REPORTS

SEC. 4. 'TIle introduction of the Armed
Forces of the United states in hostilltles, or
in any situation where Imminent Involvement
in hostillties Is clearly Indicated by the cir
cumstances, under any of the conditions de
scribed In section 3 of this Act shall be re
ported promptly in writing by the President
to the Speaker of the House of Representa
tives and the President of the Senate, to
gether with a full account of the circum
stances under which such Armed Forces were
introduced In such hostllltles or In such situ
ation, the estimated scope of such hostilities
or situation, and the consistency of the Intro
duction of sucll forces in sucll hostlllties or
situation with the provisions of section 3 of
this Act. Whenever Armed Forces of the
United States are engaged In hostilities or in
any such situation outside of the United
States, Its territories and possessions, the
President shall, so long as such Armed Forces
continue to be engaged In such hostilities or
in such situation, report to the Congress peri
ocUcally on the status of such hostl11ties or
situation as well as the scope and expected
duration of such hostilities or situation, but
in no event sllall he report to the Congress
less often than every six montlls.

THmTY-DAY AUTHORIZATION PEaloD

SEC. 5. The use of the Armed Forces of the
United States in hostilities, or in any situa
tion where imminent involvement In hostili
ties is clearly Indicated by the circumstances,
under any. of the conditions described in
section 3 of this Act shall not be sustained
beyond thirty days from the date of the In
troduction of such Armed Forces In hostilities
or In any such situation unless (1) the Presi
dent determines and certifies to the Congress
In writing that unavoidable military necessity
respecting the safety of Armed Forces of the
United States engaged pursuant to section
3(1) or 3(2) of this Act requires the con
tinued use of such Armed Forces In the
course of bringing about a prompt disen
gagement from such hostilities; or (2) Con
gress Is physically unable to meet as a result
of an armed attack upon the United States;

So the bill (S. 440) was passed, as
follows:

S.440
An act to make rules governing the use of

the Armed Forces of the United states in
the absence of a declaration of war by the
Congress
Be it enaeterl by the Senate and HO!lse

Of Representatives Of the United states Of
America in Congress assembt!d,

SHORT TITLE

SECTION 1. This Act may be cited as the
"War Powers Act".

PURPOSE AND POLICY

SEC. 2. It Is the purpose of this Act to ful
fill the Intent of the framer of the Con
stitution of the United States and insure
that the collective judgment of both the
Congress and the President will apply to the
Introduction of the Armed Forces of the
United States In hostilities, or ir. situations
where imminent involvement In hostllities Is
clearly indicated by the circumstances, and
to the continued use 01 such forces In hos
tilities or in such situations after they have
been Intl"Od\lCed in hostilities or in such
sltu.:.tlons. Under article I, section 8, of the
Constitution, It Is specifically provided that
the Congress shall have th~ power to make
aU laws necessary and proper for carrying
Into execution, not only its own powers but
also iiil other powers vested by this Constitu
tion In the Government of the United States,
or In any department or officer thereof. At
the same time, this Act Is not Intended to
encroach upon the recognized powers of the
President, as Con.mander In Chief and Chief
Executive, to conduct hostillt:es authorized
by the Congress, to rEspond to attacks or the
imminent threat of attacks upon the United
States, including Is territories and posses
sions, to repel attacks or forestall the Im
minent threat of attacks against the Armed
Forces of the United States, and, under prop
er circumstances, to rescue en_angered cit·
Izens and nationals of the United States
located In foreign countries.

EMERGENCY USE OF THE ARMED FORCES

SEC. 3. In the absence of a declaration of
war by the Congress, tIle Armed Forces of
the United States may be introduced In
hostilities, or In situations where imminent
involvement in hostilities is clearly indi
cated by the circumstances only-

(1) to repel an armed attack \lpOn the
United States, Its territories and possessions;
to take necessary and appropriate retalitor~'

actions In the event of such an attack; and
to forestall the direct and Imminent threat
of such an attack;

(2) to repel an armed attack against the
Armed Forces of the United States located
outside of the United states, its territories
and possessions, and to forestall the direct
and Imminent threat of such an attack;

(3) to protect while evacuating citi",ens
and nationals of the United States, as rap
Idly as possible, from (A) any situation on
the high seas involVing a direct and immi
nent threat to the lives of such citizens and
nationals, or (B) any country in which such
citizens and nationals are present With the
express or tacit consent of the government
of such country and are being subjected to a
direct and Imminent threat to their Uves,
either sponsored by such government or
beyond the power of such government to
control; but the President shall make every
effort to terminate such a threat without
\lslng the Armed Forces of the United States
and shall, where POSSible, obtain the consent
of the government of such ('.()untry before
using the A1'med Forces of the United States
to protect citizens and nationals of the
United States ·being evacuated from such
country; or

(4) pursuant to specific statutory author
ization, but authority to introduce the

Hanspn
Helms
Hruska
McClure
Thurmond
Tower

Nelson
Nunn
Packwood
Pastore
Pearson
Pell
Proxmlre
Randolph
Riblcolf
Roth
Saxbe
Schweiker
Scott, Pa,
Sparkman
Stafford
Stevenson
Symington
Taft
Talmadge
Tunney
Welcker
Williams
Young

[No. 312 Leg.)
YEAS-72

Aiken Hart
Allen Hartke
Bayh Haskell
Beall Hatfield
Bentsen Hathaway
Bible Holllngs
Biden Huddleston
Brock Hughes
Brooke Humphrey
Burdick Inouye
Byrd, Jackson

Harry F., Jr. Javits
Byrd, Robert C. Johnston
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or (3) the. continued use of such Armed
Furces in such hostilities or msuch sItua
tion has been authorized in spec1fio legIsla
tion enacted for that purpose by the Con
gress a.nd pUISuantto the provisions thereor.

TER].rINATION WITHLl'f THIRTY-DAY PERIOD

SEC. 6. The use of the .4rmed Forces of the
United States In hostilities, or in any sItua
tion where imminent involvement in hostil
ities is clearly Indicated by the circum
eta-nces. under any of tl1e conditions de
reribed in section 3 of this ....ct may be ter
minated prior to the thirty-day period spec
Wed in section 5 of this Act by an Act or
ioint resolution of Congress, except in a case
\vhere the President has determined and cer
tified to the Congress in writing that un
avoidable military necessity respecting the
safety of Armed Forces of the United States
engaged pursuant to section 3(1) or 3(2) of
this Act requires the contmued use of such
Armed Forces in the course of bringii1g about
a pL'on1pt dlsengagenlellt from such hostili
ties.

CONGRESSIOl-iAL PR!ORITY PROVISIONS

SEC. 7. (a) Any bill or Joint resolution au
thorizing a contlnuation of the use of the
Armed Forces of the United States in hostili
ties, or in any situation where immine~1t in
volvement In hostilities Is clearly indIcated
by the circumstances, under any of the con
ditions described in section 3 of thls Act, or
any bill or joint resolution terminating the
11se of Armed Forces of the United States in
hostilities, as provided in section 6 of this
Act, shall, If sponsored or cosponsored by one
third of the Members of tile House of con
gress in whieh it is introduced, be consid
ered reported to the floor of such House no
later than one day following Its introduction
unlcss the ~lembers of such House otherwise
determine by yeas and nays. Any such bill or
joint resolution, after having been passed by
the House of Congress in which it Ol'lginated,
shall be considered reported to fue floor of
the other House of Congress within one day
after it has been passed by the House in
whieb it originated and sent to the other
House, unless the Members of the other House
shall otherwise determine by yeas and nays.

(b) Any blll or joint resolution reported
ta the floor pursuant to subsection (a) or
when placed db:ectly on the calendar shall
immediately become the pending business of
the House In which such bill or joint reso
lution is reported or placed directly on the
calendar, and shall be voted upon within
three days after it has been reported or placed
directly on the calendar, as the case may be,
unless such House Shall otherwise detennine
by yeas and nays.

SJ>PARABILlTY CLAUSE

SEC; 8. Ifc any provision of this Act or the
application thereof to any person or circum
stance is held invalld, the remainder of the
Act and the application of such provision
to any other person or circumstance shall
not be affected thereby.

EFFECTIVE DATE AND APPLICABILITY

SEC. 9. This Act shall take effect on the
date of its enactment. Nothing in section
3 (4) of this Act shall be construed to re
quire anyc further specillc statutory authod
zation toc permit members of the Armed
Forcesc of the United States to participate
jointly with melubel's of the armed forces of
one or more foreign countries in the bead
quarters operations of high-level military
conunancls which wexe establlshed prior to
the date of enactment of this Act and pur
suant to the United Nations Charter or any
treat,ll ratified by the United States pl'ior to
such date;

Mr. JAVITS. Mr. PrcGident, r move to
n,consider the vote by which the bill was
Dassed..

Mr. :MUSKIE. I mon to lay that mo
tion 0"1 the table,

The motion to lay on the table was
agreed to.

Mr. l\IUSKIE. Mr. President, I ask
unanimous consent that the Senate pro
ceed to the consideration of Calendar No.
320, House Joint Resolution 542.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senate proceeded t<> consider the
joint resolution (H.J. Res. 542) concern
ing the war po'.rers of Congress and the
President.

Mr. MUSKIE. Mr. President. I move to
Etrike all after the resolving clause of
HOWie Joint Resolution 542 and substi
tute therefor .the text of S. 440, as
amended and passed today.

The PRESIDING OFFICER. The ques
tion is on agreeing to the motion of the
Senator from Maine.

The motion was agreed to.
The PRESIDING OFFICER. The ques

tion is on the engrossment of the amend
ment and the third reading of the joint
resolution.

The amendment was ordered to be en
grossed and the joint resolution to be
read a third time.

The joint resolution (H.J. Res. 542)
was read a third time and passed.

Mr. JA~lITS. Mr. President, I move to
l'econsider the. vote by which the joint
resolution was passe{}.

Mr. MUSKIE. I move to lay that mo
tion on the table.

The motion to lay on the table was
agreed to.

Mr. MUSKIE. M)... President, I should
like to take a moment to congratulate
the distinguished Senator from New York
eMr. JAVITS) for one of the most master
ful pie-ces of legislative craftsmanship
that it has been my pleasure and my
privilege to be associated with. He- has
done an outstanding job in the service
of the Senate and the country; and I con
gratulate him.

Mr. JAVITS. Mr. President, if the Sen
ator will yield, I greatly appreciate the
job Senator MUSKIE undertook. It re
quired him to absorb literally months of
work and stUdy, which I have done and
others have done, including some very
complicated legal questions and consti
tional questions. He simply astounded
me with the skill and e-rasp he showed
in connection with this bill. I am very
grateful to him. ThecSenate has every
reason to be grateful to him. He has
done the Foreign Relations Committee
proud.

Mr. MUSKIE. I thaplt the Senator.
Mr. JAVITS. Mr. President, I wish to

express my appreciation to a number of
assistants of my own and of the Foreign
Relations Committee, who rendered ex
traordinarY help in respect to the bill.

I would like to thank Peter Lakeland
of my own staff, a former Foreign Serv
ice officer and a very gifted foreign policy
assistant to me forsorne years, Who didc
a momunentar job, which. any profes
sionalwould consider a liIe's work, in the
preparation for this debate,c the drafting
of the committee report; and the re",
search, all of which went with it.

Then to Seth Tillman, who is one. of
the assistants to Senator FULBRIGHT, who
had a bi,?; hand in drafting the commit'
tee reDOlt, which I thought was a mag
nif,;','l,c1t document; and Mr. Tillman

worked under the direction of Carl
Marcy, the very honored and very much
respected chief of staff of our committee,
to whom I also wish to give-everY credit
for bringing the matter to the floor and
for the preparation on it.

THE USE OF RECORDING DEVICES
Mr. CURTIS. Mr. President, I wish to

speak concerning the use of recording- de
vices. This was brought to the attention
of the Nation during the past week by
the testimony given by a Senate com
mittee concerning records made by the
White House in the last couple of years.
There may be arguments pro or con con
cerning the wisdom of such recordings
but it is important that first we clear up
a few essential points,

It is lawful for an individual to wire
tap his own telephone without notifying
the other person on the line and without
the use of a beeper. The statements
made about the records in the White
House revealed a practice which is not in
violatiol1 of present law. It was not un
dertaken by the Nixon administrntiol1
under the old law.

The second pointr would Uketo estab
lish is that similar recordings have been
made in the White House under previous
administrations. It is not a new practice
r,t all. It has been Widely used ill the past
and I will have something to sayc about
that later. Much can be said in favor of
recording conferences, conversations, and
discussions;It makes for an accurate rec
ord. It prevents· error taking the place of
a history of thectruefacts. Itl avoids mis
understanding. It makes it, possible for a
followthrough after discussion in full
coufol'mity with what was said.

I can recall a visit that I made to the
White House early in the Nixonadmii1is
tration concerning rural development.
There were one or two staff members in
the room and they were very busy taking
notes of everything that President Nixon
or I said. I was delighted that they were
making such a record. That particular
discussion is reflected in the rural de
velopmel1.tprogram that is now in opei'a
tion. Important matters were talked
about and the fact that a record was
kept by the making of notes made it pos
sible for the President's wishes to be car
ried out. A record preserved by a record
Ing would have saved time' and ma,y have
been more accurate.

I wanted to satisfy myself as to the
practices by previous administrations
concerning the recording of conversa
tions conferences, and .telephone calls. I
had 'understood that the White House
had colfected eViden<:~on·this in the
form of il,ffidavits. I asked to see those
affida....its. I did see them andI read them.

One affidavit that I saw stated that the
individual in 196~ was ordered to install
a microphone in a small room located
between the Oval office OD the President
and the office of Mr. Maryl1"l Watson.
The room, I understand" was used as a
Presidential sitting room: and used fre
Quently by President. Johnsonfor private
nleetings and the like.

The affidavit went oil to say that a
listening device had been installed in the
south wallof the room at the basebDa~d
level. A tape recorder was installed 111
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