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CONCLUSION OF MORNING

BUSINESS
The PRESIDING OFFICER. Is there

further morning business? If not,
morning business is concluded.

Mr. CLARK. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. CLARK. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

Mr. RUSSELL. I object.
The PRESIDING OFFICER. Objec

tion is heard. The clerk will continue
with the call of the roll.

The legislative clerk resumed the call
of the roll.

Mr. CLARK. Mr. President, I ask
unannnous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and
it is so ordered.

3ENATE RULES-AMENDMENT OF
RULE XXII, RELATING TO CLOTURE

The PRESIDING OFFICER (Mr. BYRD
of Virginia in the chair). The question
is on agreeing to the motion of the Sena
tor from South Dakota [Mr. MCGOVERN]
to proceed to the consideration of the
resolution (S. Res. 6), amending the
Standing Rules of the Senate.

Mr. McCLELLAN. Mr. President, Sen
ate rule XXII has been and is a major
bulwark against the erosion of our con
stitutional and republican form of gov
ernment in this Nation. It constitutes
a barrier to oppression by the majority,
and to the destruction of the personal
rights and liberties of the minority. It
is no exaggeration, therefore, to state
that the present attack on rule XXII
threatens the very fabric of our consti
tutional system, strikes at the very heart
of our republican form of government,
and endangers the rights and liberties of
minorities.

The pending resolutions are intended
greatly to weaken rule XXII-the key
stone in the foundation, pOwer, and dig
nity of the Senate as the last great de
liberative parliamentary body in the
world.

The words attributed to Thomas Jef
ferson on the subject of freedom of de
bate in the Senate are as cogent, as im
pOrtant, and as applicable today as they
were when he first spoke them; and I
would urge that we heed the views he
expressed when he declared that-

The rules of the Senate which allow full
freedom of debate are designed for the pro
tection of the minority, and this design is
part of the warp and woof of the constitu
tion. You cannot remove It without dam
aging the whole fabric. Therefore, before
tampering with this right, we should assure
ourselves that what is lost w1ll not be greater
than what is gained.

Mr. President, as we weigh the issues
before the Senate on the troublesome
question of changing rule XXII, we
should keep this one thought in mind:
Will the loss be greater than what is
gained? By the curtailment of free de
bate as proposed by the resolution now

pending before the Senate, the loss will
be great, the gain will be small.

It is a constant source of amazement
to me that those who aggressively seek
with diligence to further the causes of
minorities in this country are the very
ones who vigorously strive to weaken
rule XXII which, in the words of
Thomas Jefferson is "designed for the
protection of the minority." Some of
those who are advocating weakening this
rule have not yet realized-they have
not become aware of the fact-that what
they are doing is forging a two-edged
sword. One edge of that sword is being
sharpened for them and some of their
plans in the future. And they are do
ing it with tools now in their own hands.

Rule XXII has served to protect our
Federal system of government and to
preserve our States as sovereign entities.
It has served to safeguard the liberties
of our people and has afforded them the
right to express their views through their
chosen representatives in the Senate of
the United States. Although materi
ally weakened in 1959, rule XXII, in its
present form, still stands as a bulwark
of liberty. Weaken it further, and the
right of full expression and debate in the
greatest legislative body in the world
will be prohibited and denied. If we
strike down the right of the Members
of this body to freedom of expression and
debate, we will have silenced the voice
of the States and of the American peo
ple to be fully heard and adequately
protected in the highest legislative
forum in this Nation.

I am fully aware that the views of a
southern Senator-and I am proud to be
one--on the subject of cloture are in
some quarters, cavalierly dismissed, sim
ply because of the geographic area rep
resented. However, even a cursory re
view of the history of the U.S. Senate
affords overwhelming evidence that op
position to cloture has never been con
fined to a particular section of our coun
try or to any particular party or pOlitical
group.

Let us look at what some distinguished
former Members of the' Senate from
Widely separated areas had to say about
cloture.. Senator Albert J. Beveridge, of
Indiana, challenged those who endorsed
cloture to point out "a single great wrong
that has been perpetrated upon the
American people" because of unlnnited
Senate debate, and to name "a single
benefit which has been denied the Ameri
can people" because of it.

Mr. President, we will observe as I
make reference to these names, and the
States they represented, that except from
prejudiced viewpoints, geography has
nothing to do with this issue.

During the course of his speech in op
position to cloture, Senator George T.
Hoar, of Massachusetts, said:

There is a virtue in unlimited debate, the
philosophy of which cannot be detected upon
surface consideration.

Senator Key Pittman, of Nevada, after
noting that in his early years in the Sen
ate, he had been a crusader for strict
cloture, declared:

Experience, through long years of legisla
tive practice, has forced me to the conclusion
that I was In error.

He became convinced of the great
value, of the tremendous merit of un
limited debate.

Then, referring to the cloture rule in
the House and its effect on the legislative
process in that body, he went on to state
that-

• • • it must be admitted that bills of
great importance, containing thousands of
dltrerent Items, are passed within a few hours
and without suflicient debate or considera
tion. It has been the extended and full
debate in the Senate that advised the coun
try with respect to vital legislation, and,
through this information, molded public
opinion.

He stated further:
The Senate was founded as a part of our

institutions for the protection of minorities,
not alone minority parties, but minority pop
ulations and minority principles. To estab
lish a cloture such as they have In the
House would nullify the very purpose of the
United States Senate. • • •

Mr. President, I am not fully advised,
but there is a rumor abroad in the Cham
ber, in the corridors, and in the cloak
rooms that a movement is underway, by
a manipulation of the rules and by cu
rious interpretation of them, to bring
about that very result: To nullify one of
the original and fundamental purposes
of the Senate.

Senator Pittman stated further:
Let those who contend for the cloture

point to partiCUlar instances, If they can,
Wherein the rules of the Senate have been
destructive of the progress of our people.
It Is possible that our country sutrers from
too much legislation, rather than too little.

I ask any Senator who is interested in
the subject at this hour to meditate
upon that statement. Where do we find
ourselves today? What is our leader in
this body admonishing us? What did
the Presidentintnnate in his state of
the Union message?-that we have acted
hastily, that we have passed much legis
lation without due study and proper de
liberation, and that today we have a
hodgepodge on our hands. Our leader
has called upon the Senate at this ses
sion to do an oversight job, to go back
and try to correct some of the things
that have already been done, which
should not have been done, and would
not have been cA.one, possibly, had there
been more debate and more constructive
deliberation instead of undertaking, as
we did in some instances, to whip up the
horses and drive through to the finish
line irrespective of the waste and squan
der that fell by the wayside in our rush
to the goal.

Senator Smith W. Brookhart, of
Iowa, pointed out that-

The Senate Rule ot unlimited debate
makes the United States Senate the one
great open legislative forum In all the world.

That is still true today.
The rule sometimes delays good legisla

tion, but never kills it. Good legislation al
ways comes back and finally wins. The rule .
kills a great deal of bad legislation (Con
gressional Digest, Nov. 1926, P. 308).

Mr. President, the rule does not kill all
of the bad legislation by any means.

Senator Hiram Johnson, of California,
in a vigorous statement in opposition to
cloture declared that-
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The last place in all this world where

freedom obtains, the place where freedom
of speech may be abused, abused, abused,
and abused again, but the last free forum,
in that day wlll then have been destroyed
and we here this day have commended and
made easy that destruction.

Senator Hiram Johnson, of California,
was not a conservative, he was not a re
actionary, and he was not a southerner.
In his day and time he was a great lib
eral. He recognized that there would be
forged a two-edged sword, one that
would serve to impede liberal progress,
just as it would serve to assassinate any
opposition.

Senator Henry Cabot Lodge, the elder,
of Massachusetts, also opposed cloture
saying:

Careful and thorough consideration of leg
islation Is more often needed than the limi
tation of debate.

Possibly neither course is perfect.
There are some inconveniences in either.
But of the two, in making a choice, he
preferred unlimited debate.

Was he a southerner? Was he think
ing in terms of serving sectional ends or
sectional rules anywhere in the Nation
when he made such a statement?

In 1917, during the debate on the adop
tion of a cloture rUle, Senator Robert M
La Follette, Sr., from Wisconsin, Whll
served in this body for a quarter of a
century, delivered an outstanding ad
dress on the Senate floor in opposition to
any limitation of debate.

Great men of the past, great statesmen
of our Nation, recognized the dangers in
herent in what is here being attempted
today. They denounced it. They stood
firm. Lest this generation forget, let
them open the pages of history and learn
from the patriots and dedicated states
men of the past.

I quote from Senator La Follette's
speech which was delivered just before
the vote on cloture took place. He said:

Mr. President, beUeving that I stand for
democracy, for the Uberties of the people of
this country. for the perpetuation of free
institutions. I shall stand while I am a mem
ber of this body against any cloture tlult
denies free and unlimited debate. Sir, the
moment the majority imposes restrictions
contained in the pending rule upon this
body, tlult moment you shall have dealt a
blow to Uberty; you shall have broken down
one of the greatest weapons against wrong
and oppression that the members of this
body possess. This Senate 1s the only place
in our system where no matter what may be
the organized power behind any measure to
rush ita consideration and to compel ita
adoption, there is a chance to be heard,
where there is opportunity to speak at length
and where, if need be, under the Constitu
tion of our country and the rules as they
stand today, the constitutionai right Is re
posed in a Member of this body to halt a
Congress or a session on a piece of legisia
tion which may undermine the Uberties of
the people and be in violation of the Consti
tution which Senators have sworn to sup
port. When you take that power away from
the Members of this body, you let loose in
a democracy forces that in the end will be
heard eisewhere, if not here.

Mr. President, there are in the Nation
today forces of evil which pose dangers
to our country. The action here pro
posed would lend encouragement and
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strength to those forces. I hope that
we will not do it.

I couId continue on and on, quoting
Senators from virtually every State in
the Union who expressed vigorous oppo
sition to cloture-including such giants
of the past as William E. Borah, of
Idaho, Earle B. Mayfield, of Texas, John
T. Morgan, of Alabama, Charles E. Town
send, of Michigan, Reed Smoot, of Utah,
James D. Phelan, of California, Frank
B. Brandegee, of Connecticut, James A.
Reed, of Missouri, and Kenneth Wherry,
of Nebraska.

Most of the Senators I have mentioned
served long tenures in the Senate and, in
many cases, reached their convictions
opposing cloture after first holding con
trary views during the early years of
their service in this legislative body.

I hold that in a democracy free de
bate is a virtue, not a vice; it is a neces
sity, not a luxury. It is truly a fortress
in the arsenal of a free society and is as
vital to the protection of freedom as are
all the other armaments devised by men.

Those who are waging this unrelenting
attack on free debate in the Senate
should pause and take heed of the Na
tion's position in the world today. For,
to me, if ever there was a time when un
limited study and thorough deliberation
were needed, it is now, when we have far
fiung commitments throughout the
world; it is now. when we are seeking to
conquer space; now. when we are deal
ing with massive problems on the do
mestic front; it is now, when hundreds of
thousands of our youth are committed
to a bloody and brutal struggle against
Communist aggression in far off Viet
nam; it is now, when our Nation is at
tempting to carry exorbitant burdens
which it has assumed and incurred in
its leadership of the free world.

Numbered among the most vigorous
opponents of rule XXII and of freedom
of debate in the Senate are those who
have worked diligently to make the Fed
eral Government grow bigger and bigger.
Their chief goal is the centralization of
all power in Washington. It is seemingly
of little consequence or concern to them
that such a government will inevitably be
less responsive to the wishes of the people
and less concerned for their freedom.

Experience has demonstrated over and
over that rule XXII is a rule of wisdom
which protects full and free discussion of
legislative proposals, yet serves as a bar
rier to those who would abuse the privi
lege of free speech.

Those who would weaken the rule show
a disdain for the historic tradition of
freedom of speech and debate in the Sen
ate. Their ultimate objective is all too
obvious. Their real goal is cloture by a
simple majority of Senators present and
voting.

That is what I referred to when I said
that rumors were floating around in the
Capitol today that that is the ultimate
goal. There was talk about compromise
in the past. Those of us who believe in
freedom of speech and free debate in this
body have compromised in the hope that
some occasion like this would not arise at
the beginning of a session, or at another
time. so that we could move on to the
transaction of important business, and
not be heckled by recurrent attempts to

further erode the rules that protect the
freedom of speech. Attempts to com
promise and settle the issue have been in
vain.

So far as I am concerned, I oppOse any
further compromise. Let us fight it out
on this line, and let the Senate speak its
will. If we are to emasculate and destroy
the very bulwark of the protection that
the present rules of the Senate a:lIord, let
him who will do it, do it; but let those of
us who will oppose it stand firm and make
the record for posterity, because when it
is done there will be a turn in events that
will lead to consequences that I should
not like to speak about today.

If the proponents of a change in the
rule were ever to realize their ambition of
invoking cloture by a simple majority, by
enacting such a rule, it would be possible
for as few as 26 Senators--26 out of 100
a majority of a quorum, to impose a gag
rule. And this they could do whether or
not the legislation under consideration
was iniquitous and devastatingly harm
ful to the country and the people.

The devastating consequences which
would inevitably result from such a rule
of cloture were clearly and forcefully
pointed out by the late eminent George
Norris, a former Senator from Nebraska,
when he said:

The Senate is the only forum in our coun
try where there is free and fair debate upon
proposed legislation, and It is the forum
where the legislation of the country is made.
If we adopted majority cloture in the Senate
as they have in the House, the last vestige of
fair and honest parllamentary consideration
wouid entirely vanish (Congressional Digest,
Nov. 1926, pp. 306) .

Again, Mr. President, I am not quoting
a reactionary or a conservative. He was
not a southerner. He was not concerned
with sectional interest when he thus
spoke.

Mr. President, those who would destroy
the right of free debate in the U.S. Sen
ate contend that rule XXII is undemo
cratic in that it enables a minority to
thwart the wishes of a majority. In their
zeal they deliberately or inadvertently
overlook the fad that its very purpose is
to provide a restraint upon the abuses of
uninhibited and unrestrained majority
rule.

The argument is made that a minority
can obstruct. The overriding answer to
that is that a majority can oppress.
Again, we must make a choice. Our
Founding Fathers made a choice. They
sought to establish a government that
would protect the people against oppres
sion. They did not think it wise to limit
debate in this body.

The men who founded our system of
government knew that unrestrained
power, whether in the hands of one, the
few, or the many, is the very definition
of tyranny. They knew that a majority
with unrestrained power can easily be
come a mob engulfed in emotion and pas
sion. Having happily escaped the doc
trine of the divine right of kings, they did
not propose to fasten upon this Nation
the equally erroneous and pernicious doc
trine that a majority is divine simply
because it is greater in numbers than is
the minority.

To safeguard the people from the ex
cesses of both extremes, they structured
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our federal system of government with
a carefully devised system of checks and
balances. They were determined that no
department or representative or collec
tion of representatives of government
should have unbridled power.

Even a cursory review of our constitu
tional history discloses that the Founders
of our Government were not primarily
concerned with the rights of majorities.
Indeed, it is clear that their concern was
for the inalienable rights and liberty of
the minority and of the individual. And
they conceived it to be the first duty and
obligation of government to respect and
protect the minority and the liberty and
inalienable rights of the individual. It
was their concern for the individual and
their fear of the abuses of governmental
pOwer, whatever its source, which they so
clearly manifested in the Declaration of
Independence and the Bill of Rights.

Yes, Mr. President, the Bill of Rights
and other provisions of our Federal Con
stitution are replete with restraints upon
the power of majorities. Indeed, it was
fear of pOwer which constituted the
greatest obstacle to the establishment of
our federal system. And it was the fear
of the smaller less pOpulous states that
the larger more populous states would
dominate and control the legislative
branch of the Government, which led to
the establishment of our U.S. Senate
with equal representation for each State
whether it be large or small.

Through the years, the Senate has
proved that it is the greatest safeguard
of our Federal system, for it is here, and
here alone, that the voice of each
State-large or small-can be heard.

Reference to our constitutional his
tory discloses that the Founding Fathers
envisioned the Senate as a legislative
forum comprised of our most mature
and experienced legislators. They in
tended that the Senate would be a de
liberative body where freedom of debate
and thorough consideration and evalu
ation of all pending business, would
serve the salutary purpOse of safeguard
ing the Nation and the American peo
ple against hasty and impetuous legis
lative action by the House of Repre
sentatives.

Do we now want to downgrade the
Senate, curb one of its essential func
tions, and reduce it to a level of com
parable impotency and ineffectiveness
where controversial issues of great prin
ciple and great danger are involved? I
hope not. Higher wisdom and the na
tional interest forbid such improvident
and perilous action.

Alexander Hamilton, writing in the
Federalist, stated:

• • • There are particular moments in
publlc alfairs, When the people stimulated
by some irregular passion, or some ill1clt
advantage, or misled by the artful misrepre
sentations of interested men, may call for
measures which they themselves wlll after
wards be the most ready to lament and
condemn. In these critical moments, how
salutary will be the interference of some
temperate and respectable body of citizens.
in order to cheCk the misgUided career, and
to suspend the blow meditated by the people
against themselves, until reason. justice, and
truth can regain their authority over the
publlc mind.

Mr. President, it is a matter of record
that the great and historic tradition of
freedom of debate in the senate has met
with the approval of the American people
and with the great majority of those
who have served in this body since its
inception. It is of compelling signifi
cance, I believe, that from 1806 to 1917,
a period of 111 years, the Senate func
tioned without any rule of limitation
upOn debate. Was our Government de
stroyed, in that more than a century
because of lack of such a limitation?
Was it unable to function etIectively?
Did our Nation fail to grow and prosper
during that period? The answer is ob
vious. The Nation grew and prospered
to the extent that it became the richest,
the most powerful, and the greatest na
tion on earth. Its rapid growth and the
attainment of such great wealth and
power were enhanced-not hampered
by freedom of speech and unlimited de
bate in the Senate for causes that rep
resented the interest of minorities and
the individual.

It was not until 1917, when we were
deeply involved in the pressures and
tribulations attendant upon our involve
ment in the First World War, that the
first cloture rule was adopted by the U.S.
Senate. The CONGRESSIONAL RECORD of
March 8, of that year, shows that a reso
lution-Senate Resolution 5-containing
the rule'was presented by Senator Mar
tin, of Virginia, then the majority leader,
who obtained unanimous consent for its
immediate consideration. It was otIered
by Senator Martin as a "war measure"
and after debate at length, was adopted
by a vote of 76 to 3. That rule required
the votes of two-thirds of the Senators
present and voting to invoke cloture.

In 1948, President pro tempOre Arthur
H. Vandenberg, a Senator from Michi
gan, issued a ruling holding that the
words "pending measure" in rule XXII
applied only to bills and resolutions and
not to motions. The impOrt of the ruling
was to declare that debate on a motion
to take up a bill or resolution was not
subject to the cloture rule under any cir
cumstances.

In 1949-and, Mr. President, this is
one of the compromises we have made
in the past-the senate amended rule
XXII to make its cloture proVision appli
cable not only to any "pending measure"
but to "any measure, motion, or other
matter pending before the Senate." In
addition, the provision requiring a vote of
"two-thirds of those voting" was changed
to "two-thirds of the Senators duly
chosen and sworn."

Although the two-thirds vote require
ment to close otI debate was strength
ened, the amendment also, and most un
fortunately, extended the vicious threat
of "gag rule" over every aspect of the
Senate's proceedings.

Still, the opponents of freedom of de
bate were not satisfied. In 1959, a fur
ther amendment was made in the rule
reducing the vote requirement on cloture
to two-thirds of those present and voting.
Any further weakening of rule xxn will
have the inevitable etIect of opening the
floodgates for an overwhelming volume
of rash and iniquitous legislation which
could well spell the end of constitutional
government in this Nation.

Any further erosion of the right of free
debate in the Senate will eventually and
inevitably lead to cloture by a bare ma
jority of those present and voting.

That is the goal, Mr. President. We
could compromise today on three-fifths,
and amend the rule accordingly. But
that would not be the end. It would
merely be another concession, weakening
the strength of those who believe in free
and unlimited debate.

It would mean the end of thorough de
liberation and careful consideration of
the important business of the Senate. It
would transform the Senate into a mere
appendage of the House of Representa
tives. It will be a sad day for this Na
tion, if that result is ever allowed to hap
pen. Let us heed the words of a former
member of the Senate Committee on
Rules and Administration, Senator James
D. Phelan, of California:

The Senate rUles serve by arresting hasty
action. Members of the House have appealed
to me to save the power of the senate on
which the Members of the House themselves
so often rely. On it the country relles to
have time to ... dellberate and, if necessary,
protest.

Mr. President, .how often is it that
some measure of great importance comes
up in the' Senate, where we ourselves,
right at the very heart and sources of
information, and privileged in conversa
tion to hear the most persuasive and
profound arguments on either side of an
issue, have great ditIiculty in making a
decision as to what is right or best for our
country?

Then, Mr. President, how much more
important is· it to permit freedom of
debate of sufficient length that the peo
ple in the country may have an oppor
tunity to'become informed and thus form
sound judgments, so that they may ac
quaint their representatives in the Sen
ate with their Views, and that their rep
resentatives may have an opportunity to
protest when it is felt that great danger
threatens.

Senator Phelan said further:
,Men are carried away by passion. heat, and

rancor, and they enact laws thoughtlessly,
again they enact laws ignorantly. Debate
restrains passion; debate restrains heat; de
bate restrains rancor and at the same time
debate commands deliberation. Therefore, I
oppose the arbitrary rule and stand for the
power and dignity of the Senate which has
served this country so well • • '.

Before we take those fatal steps which
will inevitably lead to the establishment
of the gag rule in the Senate of the
United States, let us contemplate the
warning spoken by the late James A.
Reed of Missouri, a veteran statesman
and former Member of the Senate, who
said:

Cloture means the granting of a power.

This is what our Founding Fathers
knew, Mr. President.

Senator Reed said:
Cloture means the granting of a power.

Whenever you grant a power you must as
sume that it will be exercised. So, when we
discuss this proposed rUle, we must do so in
the llght. not of how it can be exercised so as
to do no harm, but we must consider how It
may be exercised to do harm.

I need not pause to add to the argument
already made, that when it is proposed to
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bring in a measure involving the expenditure
of vast sums of money. if it is a bill for the
collection of taxes from the entire country,
affecting intimately the industries of the
country. an hours debate upon such a bill
is utterly insufficient, utterly inadequate and
that a rule limiting debate to one hour would
mean the end of debate. The truth is that
this measure, if adopted, will empower a
majority to throttle freedom of speech upon
this fioor and enable sinister and wicked
measures to be carried to consummation
without the country being advised of the
iniquities they bear.

Gag rule is the last resort of the legisla
tive scoundrel. Gag rule Is the surest de
vice of the rascal who presides over a po
litical convention and proposes to accomplish
something which will not bear discussion.
Gag rUle is the thing that men Inexperienced
in legislative proceedings always advocate at
first, and, If. they have any sense, nearly al
ways retire from as gracefully as possible
after they have seen It in operation.

As long as we can keep this forum free,
as long as a vigorous and determined minor
ity can prevent the passage of a statute, so
long this country will be safe, reasonably safe
at least. for no great act of treachery can
ever be consummated where there are not
some brave souls to stand in its resistance
and to stand to the end.

But strike down this safeguard of public
discussion. apply the gag, and imagine, if
you please, that it is to be applied only to
pass good measures, only to accomplish the
virtuous and the wise and the holy, only to
bring the thing of rectitude; Imagine that,
if you please. He is a fool. he is every kind of
a fool, that has ever cursed this earth or
cursed himself, who thinKS that any power
will always be used wisely and justly. Power
is almost invariably abused. (Senate COm
mittee on Rules and Administration. Report.
April 3, 1947, pp. 8-10).

Mr. President, it is interesting, in the
light of the clamor of those who attack
rule XXII as an intolerable obstacle to
the enactment of legislation. and as an
infringement of majority rights. to look
at the record.

Mr. President, I think this ought to
have some persuasion with people who
have at least an open mind and who are
w!l1ing to be influenced by facts and
experience.

That record discloses that between
1917 and 1963, a period extending over
almost a half century, a total of 28
cloture votes were taken. In 17 of those
votes, those who were attempting to
bring an end to the debate, not only
failed to receive the necessary two-thirds
sUPpOrt for their cloture motion, but
they also failed to receive the support
of even a majority of the Members of
the Senate. Indeed. they failed in 11 at
tempts at cloture, to receive the support
of even a majority of those present and
voting. Thus, it can hardly be said that
the majority of Senators has been greatly
frustrated by rule XXII when, in the
great proportion of the cloture votes
taken, a majority has clearly not been in
favor of cutting off debate.

That record is significant, I think, for
another reason. It demonstrates, I be
lieve. that generally, throughout the his
tory of the Senate, there has existed
among the greater proportion of its
membership, the same devotion to the
right of freedom of expression that has
always been traditional among the
American people.

As to the contention that the rule

permitting extended debate has imposed
an intolerable obstacle in the path of
the legislative process, we might well
look again at the record. That record
discloses that during its history. and par
ticularly during the past 30 years, Con
gress has enacted a veritable fiood of
legislation. Indeed there is growing con
cern among students of government,
judges. and lawyers that too much legis
lation is being enacted and that in the
legislative process it has not been given
the study or the careful deliberation
which the public interest demands.

Mr. President, I refer again to the
message from the leadership of the
Senate, the distinguished majority
leader [Mr. MANSFIELD] who informed
the Senate when we came into session
earlier this month that a great deal of
oversight work is needed to evaluate
properly and to correct legislation that
has been enacted hastily and without
full stUdy, thorough study, or careful
deliberation. Legislation, poorly drafted,
111 considered, and hastily enacted,
crowds our statute books, and it is bad
legislation, Whatever its intent and pur
pose may have been'declared to be by its
sponsors.

Not long ago, a favorite argument ad
vanced by those who advocate a further
erosion of the right to freedom of debate
ou the fioor of the Senate was that no
civil rights legislation could be enacted
so long as rule XXII remained in force.
Yet the past several years have witnessed
a flood of so-called civil rights legisla
tion. Much of that massive volume of
legislation was so ill conceived, so in
eptly drafted, and so little studied and
deliberated upon by its proponents that
a multiplicity of serious constitutional
questions are posed by both its substan
tive and procedural provisions.

As one contemplates the awesome
mass of poorly drafted and ill-considered
legislation now on the Federal statute
books. it becomes almost inconceivable
that anyone would wish to facilitate the
enactment of more of the same by elimi
nating freedom of debate in the Senate.
Such legislation lends weight to the
words of Arthur Wallace Dunn, which
appeared in The American Review
of Reviews in December 1925. Writing
in defense of the filibuster, he said. in
part:

Filibustering in the Senate has been too
infrequent for the public good. If a deter
mined minority of sane and conservative
Senators had more often exercised the
privilege of unlimited debate to defeat meas
ures sponsored by a majority, the country
would be better off and there would have
been less iniquitous and unenforceable legis
lation on the statute books. Majorities for
bad legislation are often obtained by clamor
ous organizations and noisy propaganda.

As an excellent example of what Mr.
Dunn was referring to, I cite the bill to
repeal section 14(b) of the Taft-Hartley
Act, which was defeated in the last Con
gress by extended debate. As I recall,
the effort to invoke cloture did not even
receive a majority of the votes of Sena
tors present and voting, or a majority of
the votes of the Members of the Senate.
That bill, which apparently had the sup
port of a majority of Senators, was, ac
cording to the opinion pOlls, vigorously

opposed by the overwhelming majority
of the American people. Yet, the mi
nority were able to convince even Mem
bers who favored the repeal of that
measure that it was unwise to stifle de
bate. The country was interested.
Members heard from their people back
home. And they were unwilling to shut
off debate. Yet, but for the determined
resistance of a minority of Senators and
their successful efforts in exposing its
evils in the course of extended debate,
that bill would today be on the Federal
statute books.

I now resume quoting from the article
by Mr. Dunn, in which he said:

Filibusters never have defeated nor can
they defeat a measure which the people want.
In the very nature of things filibusters must
fail when directed against bills which have
been decreed as essential.

• • • The filibuster bas proved itself of
too much value to be sacrificed.

Another student of Government and
political affairs, Mr. Lynn Haines,
summed up the evils which would in
evitably result if freedom of debate in
the Senate were ever to be replaced by
strict cloture. In an article published in
"The Searchlight on Congress" in May
1925, and entitled "The ABC's of Cloture
for the Senate," he said:

Instead of curing minority infiuence .. .
cloture (that is, the strict variety, such as
that which prevails In the House of Repre
sentatives) would establish a regime of
"leadership" so small in number that it
could hardly be called a minority. The re
sult would be a little coterie of bosses, With
absolute dominance in every direction.

Of course, under cloture, filibustering
would be stopped. So would all real delib
eration be destroyed, utterly and Inevita
bly ...

Cloture always has, and always wili, mean
just tha~bsoluteand arbitrary bossism in
the hands of the smallest possible number.

And Invariably the real dominance would
originate with "the powers that be" in
executive circles.

All legislative Independence would disap
pear In exact accordance with the diminish
ment of deliberation. There would be a ma
chine; it would be an administration ma
chine. The power of the legislative bosses
would be a puppet, pawnish power, having its
source In and about the presidency.

The "one or two Senators to be seen" about
legislation would be all-powerful because of
their relations with the White House.

The mechanics of it are exceedingly simple.
Cloture Is the foundation of machine rule.

With that foundation established, one or two
or three bosses can easily attain and exercise
supremacy. They can accomplish the most
arbitrary minority rule.

The party caucus can be used, employing
the vicious principle of control through a
majority of a majority, which means a mi
nority of the whole membership.

A dozen different kinds of coercion are
available. The "leaders" are In a position
"to take care of" subservient members with
local legislation; patronage favors would
abound for those who proved "faithful."

The ABC of Cloture, then, mellns Absolute
Boss Control of the National Legislature,
through a machine manipUlated from the
outside by such political or economic in·
terests as may be dominant in the adminis
trative field.

Were that to be accomplished, which it will
not be, our whole structure of representative
government would be weakened, perhaps ir
reparably. ("The ABC of Cloture for the
Senate," The Searchlight on Congress, May
1925, p. 6.)
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President Woodrow Wilson made a

powerful and persuasive statement in be
half of the necessity for freedom of de
bate in the Senate when he wrote the
following:

It Is the proper duty of a representative
body to look dil1gently Into every atralr of
government and to talk much about what it
sees. It is meant to be the eyes and the
voice, and to embody the Wisdom and Will
of its constituents. Unless Congress have
and use every means of acquainting itself
With the acts and the disposition of the
administrative agencies of the Government.
the country must be helpless to learn how
it Is being served and unless Congress both
scrutinizes these things and sift them by'
every form of discussion the country must
remain in embarrassing, crippling ignorance
of the very atralrs which it Is most important
that It should understand and direct.

The Informing function of Congress should
be preferred even to its legislative function.
The argument is not only that discussed and
interrogated administration, is the only pure
and efficient administration. but more than
that, that the only really self-governing peo
ple is that people which discusses and inter
rogates its administration.

Mr. President, every piece of legisla
tion enacted by Congress becomes the
law of the land for every man, woman,
and child in the Nation. It can have
tremendous impact upOn their rights,
their property, their liberty-yes, upon
every facet of their daily lives. That
impact can be for better or for worse, for
good or for evil. Before any law is en
acted it should somewhere be subject to
free and extensive debate, to careful
study and deliberation. The conse
quences of its enactment should be dis
cussed freely, openly, and at length so
that the people may be fully informed
and given every opporl<unity to voice
their protest before it is too late.

The Senate of the United States
remains today-and when this issue shall
have been settled in this session of Con
gress, I hope that it will remain so to
morrow-as the one forum in our Federal
Government where such open discussion
and debate on proposed legislation is still
Possible. Here, and here alone, each of
the 50 States of the Union and their
respective constituencies can speak
freelY and at length, through their rep
resentatives, on legislation and issues
which they may consider vital to their
well-being, to their rights, and to their
liberty.

Mr. President, during the past several
sessions Congress has enacted a veritable
flood of legislation embracing Virtually
every aspect of human endeavor from
headstart to medicare. Many of these
programs were meritorious, and I sup
ported them.

Others that I did not support might
better have been defeated or left on the
drawing board. I am confident, how
ever, that even the most ardent support
ers of these new programs would have
preferred to have more time in which to
review and revamp the proposals before
enacting them.

Indeed, so great is the concern over the
hasty action taken in the enactment of
many of these dwing the past several
years that Congress is now urged to de
vote the major portion of its time in this
session to oversight activities, in an effort
to determine the workability, or even the
desirability, of many of them.

So it is apparent that hasty action is
often possible under rule XXII, even as
it is presently written. If further weak
ened, rule XXII will not only allow, but
will undoubtedly precipitate, efforts to
push more and more legislation through
the Senate at an even faster pace than
we witnessed in recent sessions of Con
gress.

Mr. President, the Senate is a delib
erative body-not a mill-and we
should preserve every procedural safe
guard needed to maintain its effective
ness as a deliberate, legislative tribunal.
To do this we must retain the protection
afforded by rule XXII.

The U.S. Senate is the greatest law
making body in the world. We can keep
or lose its power and prestige. The
choice and responsibility is ours. We
certainly have the duty to preserve and
to perpetuate its greatness. The pend
ing proposal would destroy it. I hope
we have the wisdom and the courage to
defeat any resolution that would weaken
rule XXII, and thus prevent the iniqui
tous consequences it would inflict.

Mr. BYRD of Virginia and Mr. PROX
MIRE addressed the Chair.

The PRESIDING OFFICER (Mr. HAR
RIS in the chair). The Senator from
Virginia is recognized.

Mr. BYRD of Virginia. Mr. President,
will the Senator yield for a question?

Mr. McCLELLAN. I yield for a ques
tion.

Mr. BYRD of Virginia. Mr. President,
I wish to congratulate the Senator from
Arkansas [Mr. MCCLELLAN] on his mas
terful presentation. I do wish that mil
lions of Americans could have heard his
scholarly and, to my mind, very able
address on the question before the Sen
ate today.

In recalling the Senator's speech. it
seems to .me it makes clear that the
question of freedom of debate in the
Senate is not one dealing with civil rights
legislation, it is not a question of liberal
versus conservative, it is not a question
of management versus liberal; rather it
is a question of whether Senators rep
resenting what at one time might be a
minority point of view shall have the op
portunity to fully present their case.

I was interested in the names which
the Senator mentioned. They were
great Senators many years ago. Sena
tor La Follette, from the State of Wis
consin, was one of the great liberals of
all time. Senator Hiram Johnson, of
California, was one of the great liberals
of the United States. Senator Norris, of
Nebraska, was a liberal who was not
fearful of being in the minority.

I remember hearing Senator Norris
make a speech at one time in which he
related that after having taken the mi
nority view in the Senate as to whether
the United States should go to war, when
he returned to his home in Nebraska his
close friends would cross the street to
keep from speaking to him, so unpop
ular was the cause he represented.

He was one of the defenders of the
right of debate. If one will look back a
generation in the history of the Senate,
just as the Senator from Arkansas [Mr.
MCCLELLAN] brought out a short while
ago, it was the great liberal Senators of
those days who were trying to protect the
rights of the minority. Perhaps it is by

some coincidence that the first limitation
came under the leadership of a conserva
tive Senator who was one of my predeces
sors from the great State of Virginia,
Senator Martin, as I am sure the Senator
from Arkansas remembers.

Mr. McCLELLAN. The Senator will
recall that that limitation was imposed
in the stress of war, when we had to give
up some liberties.

Mr. BYRD of Virginia. That was in
the stress of war, when it was necessary
to give up some liberties that should not
be given up at any other time.

However, the pOint I am suggesting is
that while a generation ago it was the
liberal Senators who were arguing the
viewpoint that the conservative Senators
are arguing today, and as the Senator
from Arkansas has so ably argued, I sub
mit that a generation from now it prob
ably will not be the conservative Sen
ators arguing this point of view but the
liberal Senators standing here. whoever
they may be, arguing exactly the same
position that the distinguished Senator
from Arkansas has just argued.

I was impressed with another sentence
in the speech of the Senator from Arkan
sas, in which he said that under rule
XXII a minority can obstruct or delay
legislation. He pointed out the alterna
tive, which is that a majority may op
press the minortiy. It seems to me that
that is the issue which faces the Senate
and the American people.

There is no perfect alternative in
either case, but each of us must choose
the least harmful and the least unde
sirable in the long run.

Mr. President, I am glad to take my
place alongside the distinguished Sen
ator from Arkansas [Mr. MCCLELLAN].

Mr. McCLELLAN. I thank the dis
tinguished Senator from Virginia [Mr.
BYRD], I agree with him that the real
issue, the basic and fundamental issue,
involved in this controversy is freedom
versus oppression, and liberty versus
tyranny. I believe in liberty and free
dom.
RULE 22 PERMITS TYRANNY BY SENATORS REP

RESENTING ONE-NINTH OF COUNTRY

Mr. PROXMIRE. Mr. President, this
debate involves a number of things but,
in my judgment, it does not involve free
dom of debate. Except that the Kuchel
amendment would not limit but would
extend it. Anyone who reads the Kuchel
resolution must recognize that the time
for debate which will be permitted under
the Kuchel resolution will be ample for
the eXpOsition of any kind of argu
ment-as I am going to set forth.

The Kuchel resolution is only two and
a half pages long and makes it clear
as I can document-that conservatively
for 60 days, and I think usually for as
much as 100 days, time will be available
for those who want to discuss any issue
that they wish, if the Kuchel proposal
for majority cloture should pass.

Mr. President, this week, we are en
gaged in yet another attempt to change
Senate rule XXII so that a majority of
the Senate can work its will. Seven times
in the past 14 years an ever increasing
group of Senators has attempted, with
out success, to incorporate into the Sen
ate rules the principle of majority rather
than minority government.
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In recent years, the argument has not

revolved around the proposition that a
majority should be able to limit debate
on a substantive issue. Rather, the
question has been debated, ad infinitum,
as to whether a majority of the Senate
should be able to change the procedural
rules under which this great body op
erates.

Now there are certain substantive deci
sions of such importance that the Con
stitution specifically requires that they
be decided by a two-thirds vote of the
Senate or of the Congress. As we all
know, the Senate must ratify treaties be
tween our country and other sovereign
nations by a two-thirds vote. Few, if
any, of us would argue that these docu
ments of international law, binding this
Nation, as they do, to worldwide com
mitments should be approved by a mere
majority of the Senate.

Of course, constitutional amendments
must receive the approval of two-thirds
of both Houses. Again, few would argue
that this is an onerous requirement in
view of the fact that we are dealing with
the foundation of our democratic sys
tem of government controll1ng the State
Federal relationship.

Bills vetoed by the President must be
then approved by two-thirds of the House
and the Senate, if they are to become
law. Here again, we are dealing with a
cornerstone of our democratic system
the balance between the legislative and
the executive branches of our Govern
ment. Most of us accept the Wisdom of
this attempt to preserve the balance.

Can we convincingly argue that the
Senate rules also carry this momentous
burden of importance? They are tools
to expedite the effective and efficient op
eration of the Senate. They affect
neither our relationships to foreign na
tions, the executive branch, nor the
States.

Now let us look at the argument itself.
It frankly reminds me of the question
"Which comes flrst--the chicken or the
egg?" Our oppOnents tell us that rule
XXII prevents us from cutting off debate
on substantive issues by majority vote.
We want to change rule XXII. But we
cannot change rule XXII because,
they would have us believe. it also pre
vents us from cutting off debate on
procedural issues by majority vote. Thus
rule XXII prevents a majority of Sena
tors from deciding whether they want to
change rule XXII.

In effect we are told that the rules
cannot be changed except by two-thirds
of the Senate. For two-thirds of the
Senate must vote to cut off debate before
a vote can be taken ona rule change.

Logically this makes no sense. In
terms of the democratic principles upon
which our Government was founded, it
makes no sense. It means, in effect, that
senators representing less than 12 per
cent of the people in the United States
can block a rules change.

This proposition may sound startling
but it is true. Less than one-sixth of the
population elects a majority of the Sen
ate. Two-thirds of this minority can
block a rules change according to our
oppOnents. Two-thirds of one-sixth is
one-ninth, or less than 12 percent.

Can our colleagues arguing for minor
ity rights argue away the fact that they

receive remarkable protection in the Sen
ate when representatives of less than
one-sixth of the people can defeat a
measure? Are we not simply playing
with numbers in a very dubious way
when we say that minority rights are not
adequately protected unless the minority
is one-ninth rather than one-sixth?

Mr. President, at this pOint, I should
like to refer to a statement by a man who
in past years has played the key role in
the battle for majority rule but who, un
fortunately, is not with us today. Paul
Douglas made a stirring appeal for ma
jority vote in a statement supporting his
majority cloture resolution before the
Senate Rules Committee on February 23,
1965. He was testifying at that time on
a resolution-Senate Resolution 8--quite
similar to Senator KUCHEL'S proposal,
save that the Kuchel propOsal allows 20
rather than 15 days for debate after a
cloture petition has been flIed and thus
permits even more debate than the Doug
las resolution would have provided.

Twenty days will be allowed on the
motion to take up as well as the sub
stantive vote on the matter itself which
means that the resolution will allow 40
days-as I will show-and the number of
days will be a great deal more than that
because of the subsequent provisions in
the resolution. At any rate, it would per
mit even more debate than the Douglas
resolution would have provided.

Here is what former Senator Douglas
said at that time:

In my opinion, it is high time for this prin
ciple, of full consideration but ultimate ma
jority action, to replace the current provision
for minority rule through the filibuster and
the threat of filibuster.

The change in rule XXII which we propose
does full justice to the principle of full de
bate in the Senate. As one of the sponsors
of this resolution, I wish to have It very clear
that no Senator respects more highly than I
do the tradItion of thorough debate In the
Senate with every Senator haVing the right
to be heard. But I also believe that the flll
buster-which correctly defined Is prolonged
discussion and other delaying tactics in
tended to prevent a vote--mocks the Senate,
Its tradition, and the Constitution of the
United States.

Mr. President, I think that we can
all stipulate to the agreement that we
should have nothing that would stop
full and free debate in the Senate in or
der that every Senator will have a rea
sonable oppOrtunity to express himself
to the fullest.

It seems to those of us who suppOrt
majority cloture that there is no con
flict between that of permitting a ma
jority of Senators ultimately, after there
has been extensive discussion-prolonged
discussion, day after day, week after
week, perhaps for months-that there
must come a time when the majority
should have the opportunity to come to a
vote. This is what we are contending
for. The argument that under the pro
pOsed resolution Senators would not be
able to stand up in this body and speak
their minds fully is wrong. It is abso
lutely wrong.

ContinUing to read from Senator
Douglas' statement:

There is a very real distinction between
a fillbuster; namely, an Interminable dis
cussion of a blll or motion In order to pre
vent a vote from ever being taken on it,

and an extended debate for the limIted pur.
pose of alerting our colleagues and the peo.
pie to the dangers which hasty action would
conceal. Some of us who have always sup
ported curbing the filibuster, have on oc
casion been accused of filibustering our·
selves. Some of us have spoken on length
on some matters. In 1954, I spoke for 3 days
·against the offshore 011 bill and, In 1956,
for 4 days against the natural gas bill.

I might point out that I SpOke, I think
it was, for 7 days against the Chicago
water diversion bill, in opposition to
former Senator Douglas. We have been
using these rules ourselves.

Senator Douglas continued:
In company with associates, we kept up

the debates In each case for about a month,
but voting did come eventually. Our pur
pose was to dramatize our case, to alert the
people, and to convince our colleagues; but
it was not to forever prevent the vote so
that the Senate would give up and go on
to other things.

Incidentally, in the case of the offshore
011 bill, the debate was successful in get
ting the sponsors of that giveaway measure
to rellnqulsh the claims of the States over
the Outer Continental Shelf, beyond the 3
mUe and 3 league llmit.

Mr. HOLLAND. Mr. President, will
the Senator from Wisconsin yield at that
pOint?

Mr. PROXMIRE. I am happy to yield
to the Senator from Florida.

Mr. HOLLAND. I would not want the
Senator to leave in the record any in
timation that the advocates of the tide
lands bill, or most of them, favored giv
ing the Outer Continental Shelf to the
States.

The Senator from Florida very effec
tively stood up against that position on
more occasions than one in the Senate.
I believe that the Senator from Florida
was considered as the leading sponsor
of that measure. Always, on every oc
casion, the Senator from Florida strong
ly took the pOsition that when we got
beyond the limit or boundary of the
States, the Federal Government and not
the States should own any property
rights that existed there out to the Con
tinental Shelf.

Thus, I would not want the distin
guished Senator from Wisconsin to either
proceed under the misapprehension
or to unconsciously leave in the record
any statement which reflected any other
position on the part of the Senator from
Florida, and many other suppOrters of
the tidelands bill, than to help Congress
work out the Outer Continental Shelf
problem for the Nation and for the Na
tion's benefit, since that had been 'our
position always, and we cooperated ac
tively to that end. I thank the Senator.

Mr. PROXMIRE. I thank the dis
tinguished Senator from Florida. I am
sure that was his position. It was my
understanding and that of Senator Doug
las that there were a number of Mem
bers of the Senate from a number of
States who wanted the shelf to be ex
tended to the full 10-mile limit. It is
also my understanding that most of the
oil that has been found is beyond the 3
miles. Revenues to the United States
amount to $300 million a year because
of the provision that was worked out.
I am not saying that the senator from
Florida and other Senators on his side
did not take the same pOsition the sena-
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tor from illinois did, but I am saying
this was one agreement that was ham
mered out on the basis of the debate.

Mr. HOLLAND. Mr. President, will
the Senator yield further?

Mr. PROXMIRE. I am happy to yield
to the Senator from Florida.

Mr. HOLLAND. I wish the senator
would consult the RECORD and refresh his
memory, because he will find, in 1952, in
the debate on the Senate floor, when one
Senator representing the State of Texas,
and acting under the mandate of the leg":
islature of that State, proposed that
States' property rights should go out to
the Continental Shelf, the Senator from
Florida, instead, proposed the other the
ory, that only the areas out to the States'
limits should go to the States. By a
tremendous margin-the senator from
Florida does not remember the exact
majority-the Senate overwhelmingly
rejected the position of the Senator from
Texas.

The Senator from Florida has no criti
cism of that position of the Senator from
Texas, because he was acting under a
manda te of the legislature from his
State. But if the Senator from Wiscon
sin will go back and read the debate, he
will see that the substitute offered by the
Senator from Florida, and supported by
nine out of 10 of the advocates of the
tidelands bill, prevailed by a heavy vote
over the proposal that States be able to
claim property rights clear out to the
Continental Shelf.

Mr, PROXMffiE. I am sure that the
Senator is right in his recollection, I
only say that the course of that debate
did convince Senators from States which
were not directly involved and who did
not have any firm positions that the
Federal Government should be entitled
to revenues from land beyond the3-mile
limit.

The question of who is for full senate
debate to influence a vote and who, on
the other hand, is for prolonged debate
to prevent a vote will be settled tomor
row when this comes before the Senate.
Support for a change in the rules to
guarantee full debate, but also to per
mit the Senate eventually to act, will be
the proof of the pudding. That is the
real test.

This resolution would permit limita
tion of debate by the majority of Sena
tors duly chosen and sworn; namely, 51
of the full Senate membership of 100,
not a majority of those voting, but a
majority of those elected and sworn.

The present rules provided not a ma
jority of Senators elected and sworn, but
simply two-thirds of those present and
voting. As pointed out, that could be,
not 51 Senators, but as few as 34, al
though that would not happen under
ordinary circumstances.

Furthermore, this particular resolu
tion would permit debate of 20 days after
a cloture motion was presented by 16
Senators.

The Senate resolution would, there
fore, protect and preserve the tradition
of full consideration of a measure in the
following manner:

First, in· any. but extreme cases of
national emergency, and during the
final days of a session, there would
normally be at least 3 weeks of debate-

say, 18 days, exclusive of Sundays--be
fore a cloture petition would be filed.

Second, following the filing of a mo
tion to close debate, signed by 16 Sena
tors, there would be 20 full calendar
days, exclusive of Sundays, legal holi
days, and nonsession days, before the
vote would be taken on cloture.

Third, if a majority of Senators, duly
chosen and sworn, decided in the affirma
tive, there would, thereafter, under the
resolution, be an additional 100 hours of
debate. If used at a rate of 8-hour ses
sions each day, this would permit an
other 12 days of debate.

This is on the motion to take up. Then
this whole process would be repeated on
the substance of the matter.

The rule would guarantee to each Sen
ator, so requesting, a minimum total of
1 hour. That is the present provision.

The portion of the 100 hours, which
would rem'dn after those Senators who
wished a minimum of a full hour had
so applied, would be under the control
of the majority leader and the minority
leader, who would divide equally the
time allocated among those Senators
favoring and those Senators opposing
the measure, motion, or other matter.

This element of flexibility, as opposed
to the rigid maximum of 1 hour per Sen
ator which is nontransferable at present
as provided in section 2 of rule XXII,
would permit the managers of the bill,
the leaders of the opposition, and
authors of amendments more than an
arbitrary 1 hour in which to deal with
amendments or important questions.
Full and proper consideration of a meas
ure would be thus encouraged, but the
opportunity for a majority of the Senate
to insist on a vote would be assured.

Moreover, our resolution would further
guarantee full consideration by permit
ting the sponsors of the cloture motion
to specify additional time for debate on
the motion. If some of the amendments
pending, for example, appeared to re
quire more time for consideration than
the 100 hours would be likely to permit,
additional time for debate could be
specified in the cloture motion. Full
consideration, but eventual opportunity
to vote, is the principle of the Senate
resolution.

The Senate resolution, therefore, would
permit, in usual circumstances, about 50
days, or more than seven 6-day weeks of
debate before the vote on the motion to
take up.

Then another 50 days, or a total of
100 days, before the vote on final pas
sage. Under the normal expectation,
that would allow 100 days debate. I can
not recall any measure which has been
debated that took 100 days, even under
the present rule XXII.

Even if the usual 3 weeks or more of
debate prior to the filing of cloture were
omitted, as would probably be judged
necessary in a national emergency, there
would be a guarantee of 20 actual days
of debate prior to the cloture vote and
100 hours, or some twelve8-hour days,
of debate prior to final passage after
cloture was voted. The minimum guar
antee, therefore, would be some 32 days
of ordinary length, or, if around-the
clock sessions appeared necessary, some
thing like a total of 24 days before clo-

ture were put to a vote. On the motion
to take up and 24 days pefore a vote on
final passage or of total of 48 days min
imum.

The tradition of full and free debate
in the Senate is well protected, in my
opinion, by a rule which permits one
more than one-half of the Members of
the Senate to finally bring a measure to
a vote after 8 to 20 weeks of debate with
never less than 8 weeks.

Our resolution cannot be justly op
posed on the alleged grounds that it
would be a gag rule. It is flexible. It is
just to the minority and the majority.

These guarantees of extended debate
do not necessarily encompass all the op
portunities for prolonged consideration.
The Senate is not the only House of the
Congress. We are not the only pebble
on the beach. The House of Represen
t.atives also must pass on a measure of
law. So there is further or prior consid
eration by that body in the first instance.

Moreover, if the House and the Senate
are not in identical agreement on the
language of a measure, there must be
further action by one House to recede in
its disagreement with the other or a joint
conference appointed to work out an
agreement. .The motions to agree to a
House bill in place of the Senate's version
or to request or agree to a conference are
debatable. Further, while the motion to
take up a conference report is not de
batable, the motion to adopt a conference
report is fully debatable. So these con
cluding parliamentary steps very sub
stantially augment the opportunity for
prolonged consideration· in the Senate.

There was a fllibuster conducted in the
Senate in 1957 against the conference re
port on the civil rights bill that year.

A filibuster against the adoption of a
conference report is always a real and in
fluential possibility.

It will be noted that the Kuchel reso
lution would not replace the existing sec
tion 2 of rule XXII, which provides for
cloture by the affirmative decisions of
two-thirds of those Senators present and
voting 2 days after 16 Senators file a
cloture petition. The use of this pro
vision for nearly immediate cloture by
two-thirds of the Senators may well be
necessary in a national emergency or in
the flnal hours of a session. But like the
motion to table-which can be used to
cut off the minority, and was so used dur
ing the debate on the Telstar bill in
1963-it will, I would hope, be used spar
ingly. This resolution would leave sec
tion 2 untouched, insert a new section
numbered 3 providing as I have de
scribed, and renumber the· present sec
tion 3 as section 4.

While the proposed new section and
the present section have some of the same
ancillary provisions to make the rule ef
fective hi the end. the present provision'
for cloture, in fact, is more violative of
the rights of a Semite' minority to full
and fair consideration than is the rule
we propose. We would guarantee to any
minority of less than one-half the Sen
ate-even to a half dozen Senators-
about 8 weeks of debate in usual circum
stances; or 'around 20 days on the motion
to take' up-actually more than 20 days,
close to 30, because of the 100 hours,
which allows flexibility-and again the
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same amount on the main motion, even
in the most pressing circumstances. But
the existing rule permits the overriding
of a small minority by the big majority
of two-thirds which can limit debate to
as little as 3 days. Section 2, as Senators
know, provides that the vote on cloture
takes place on the next calendar day but
one following the filing of the cloture mo
tion by 16 Senators, and strictly limits
each Senator to a maximum of 1 hour
under cloture. Thus, the present rule
may permit the small minority as little
as 2 days of debate prior to a cloture
vote and only a few hours thereafter, de
pending upon the size of the minority.

Mr. President, I think one could make
a very strong case that in terms strictly
of debate in the senate, an opportunity
for a minority number of Senators to
state their case, a chance to debate fullY
and freely, that this resolution would be
an improvement, would be an extension
of free debate, would provide for more
debate, not less. Just in the last couple
of years, there have been cloture peti
titions filed rather peremptorily, as I
have pointed out, to provide only 2 days
of debate, and then, after cloture is in
voked. only 1 hour for each Senator; and
there is no flexibility allowed. Only the
Senators willing to stand up and fight
at that point-and there are usually very
few-can speak, and they can only speak
an hour.

This flexibility, it would seem to me,
provides for a greatly improved oppor
tunity for free and full debate; but it
does so by also providing for eventual
majority rule. A majority of Senators
would then be in a position to vote, and
could not be frustrated from eventually
coming to a vote.

The point is that the addition to rule
XXII of the provisions of the Kuchel
resolution cannot be justly opposed on
the grounds that they would unfairly
limit the right of a minority to engage in
full consideration of a measure; as a
matter of fact, paraphrasing Warren
Hastings, I would say that I am aston
ished at our own moderation in this mat
ter. It does permit an extraordinary
amount of discussion. But the fact that
debate eventually can be closed by major
ity vote will mean that the temptation
to capricious delay will be greatly dimin
ished.

The prospect of ultimate cloture will,
therefore, have some restraining influ
ence.

The provisions of the resolution can
only be opposed on the grounds or belief
that it is a rIght of a minority in the
Senate to prevent the majority from act
ing. That is the issue: the right of the
majority of Senators ultimately to act
versus the present power of a minority.
under the rules, to prevent the majority
from ever acting.

All the exceptions, in fact, not with
standing, our Republic an:} our system
of government is founded on the prin
ciple of equality of citizenship and of
ultimate rule by the majority tempered
by respect for the rIghts of the minority.
That is the principle .of the preamble
of the Declaration of. Independence.

A fundamental compromise to this
principle, as well as a compromise in the
practical or political sense, was agreed

to by the framers of the Constitution.
It was to give each State of the Union
the equal representation of two Mem
bers in the Senate of the United States,
absolutely regardless of the number of
people in the State. Thus, today, the
States with less than one-third of a mil
lion people have the same representation
in the Senate as the States with 17 mil
lion people.

In 1960, the nine largest States-New
York, California, Pennsylvania, Illinois,
Ohio, Texas, Michigan, New Jersey, and
Massachusetts-had 51.4 percent of the
population. The population was 180 mil
lion. About 92 million lived in these
States. But they have only 18 votes in
the Senate or less than one-fifth of the
total. They have over one-half of the
people, but less than one-fifth of the
votes in the Senate.

I think we ought to make it clear that
we are not proposing to change that,
and would not change it; but it is a
matter to consider when we talk about
majority rule and the majority having
an opportunity to bring debate to a close.
LESS THAN ONE-SIXTH OF THE POPULATION

ELECTS A MAJORITY OF THE SENATE

I think it is fair to point out that be
cause of this compromise less than one
sixth of the Nation's population already
controls a majority of the votes in the
Senate. We not only have minority
rights, but we have minority rule-a
small minority of the people can rule
the Senate.

There is no justifiable further minor
ity right, therefore, for an even smaller
proportion of the population, a minority
of this minority, to possess a veto over
the Senate-and in actuality over the
product of the entire Congress-through
an even more discriminatory rule of
procedure.

The sponsors are willing to live with
the unalterable provision of the Consti
tution which places control of majority
action in the Senate in the hands of 16
percent of the population, and as years
go by, very likely, in an ever-decreasing
percentage of all the people.

While a number of rules and tradi
tions, in addition to the constitutional
provision, have perpetuated this domi
nation by the small States, it is chiefly
made possible by the power under rule
XXII of one more than a third of the
Senate to forever prevent the majority
from acting.

What the Senate in effect has done in
rule XXII is to conform to John C. Cal
houn's theory of concurrent majorities
under which a national majority in the
Congress would not be permitted to pass
legislation without the agreement of a
majority in each and every section of the
country. Calhoun's theory was never ac
cepted, and the Civil War permanently
rejected any claim that this theory is
compatible \\ith our Federal Republic.

Calhoun, despite the virtues which he
might have had, was the open defender
of slavery and inequality, and he wanted
the rules of the Federal Government so
arranged that slavery and inequality
could not be eliminated against the will
of any one section of the country.

The process of the Civil War, and the
blood of hundreds of thousands of men,

rejected this theory. But by a strange
quirk of fate, it lingers on and finds its
chief fortification in rule XXII.

Mr. President, finally, it would be a
serious mistake to assume that because
we were successful in voting cloture on
the Civil Rights Act of 1964, because that
act is now on the books, that there is no
need to modify rule XXII. First, we
should recall that under the threat of a
filibuster, action on any comprehensive
civil rights bill was in fact delayed for
decades. Second, the difficulty of over
coming a filibuster delayed for a year or
more action on the civil rights proposals
of President Kennedy, Third, the fili
buster caused nearly 4 months of further
extended delay in the Senate even after
the bill came over from the House: The
bill was received and put on the Senate
calendar on February 26; the motion to
take up was made on March 9 and de
bated until March 26; and the filibuster
on the bill delayed Senate passage until
June 17. Let there be no misunderstand
ing that cloture on this act was achieved
only because of a remarkable combina
tion or concatenation of factors which
inclUded the skilled and vigorous leader
ship of President Johnson, the moral in
dignation or uneasy conscience of the
vast majority of the people sharPened by
the assassination of President Kennedy,
the educational efforts to dethrone the
filibuster and pass civil rights legislation
which were made over the years, and
finally and not least, the vigorous yet re
sponsible and restrained leadership in
the Negro community.

This combination of forces or one of
similar weight is unusual and short lived.
But the majority in the Senate must not
be forced by the filibuster to again wait
decades before it can act on urgent pro
posals. The filibuster was forced into
temporary retreat, but it still guards the
legislative gate.

And the shadow of the filibuster still
rests heavily over the Senate Chamber.

Mr. President, this resolution is a
modest resolution. It has been called
that even by those who overlooked the
application of the filibuster, or rather of
delayed and extended debate on the mo
tion to take up. It would permit, as I
have said and documented, at least 48
days of debate-under the most strin
gent circumstances and probably 100
days of debate-under ordinary circum
stances.

The resolution would provide flexibil
ity of a kind which we do not now have.

Actually, I think that any fair and
objective analysis of the resolution would
show that from the standpOint of free
dom of debate and debating a measure
at length the resolution would provide
improvements. However, what it does
provide in addition to that, is a clear
opportunity for the majority to end de
bate and to have a vote eventually.

The resolution would prevent a minor
ity of the Senate from stopping legisla
tion from coming to a vote before the
senate forever.

Mr. President, I yield the floor.
Mr. ELLENDER. Mr. President, I re

gret that all Senators were not present
when the distinguished senator from
Arkansas [Mr. MCCLELLAN] made his
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presentation a while ago. I do hope that
they will read his speech in the REcoRD.
I can assure them it was an outstanding
analysis of the issue.

Mr. President, much of what has hap
pened in the Senate in respect to a
change in the rules has taken place while
I have been a Senator. I have been in
the Senate now for more than 30 years.

Rule XXII, as it now appears in the
standing rules, was adopted, as the dis
tinguished Senator from Arkansas said,
as a war measure in 1917. Prior to that
time there was no provision for cloture
at all.

That rule was not changed in sub
sequent years to any great degree ex
cept that in later years, the rule was
strengthened so that, instead of provid
ing that two-thirds of those duly chosen
and sworn would be necessary, it would
be necessary to have two-thirds of those
present and voting to invoke cloture and
terminate debate.

Mr. President, in addition to that, the
rules were further tightened by the
adoption of a new rule that makes it im
possible to obtain cloture on a motion to
change the rule.

Since the strengthening of the rules,
I do not know of a session of the Con
gress in which the so-called liberal ele
ment of the Senate has not made efforts
to change the rule so as to make it pos
sible for debate to be closed by a majority
of the Senators instead of the present
requirement of two-thirds of the Sen
ators.

The Senate has been confronted for
the past 16 years, at least, at every open
ing of a new Congress with the same
sort of resolutions to change or modify
this rule. Some of us have fortunately
been able to prevent this type of modi
fication.

Mr. President, I do not know of a legit
imate measure rthlllt has even been pre
sented to Congress that was actually de
feated because of the cloture rule. I
do not know of any serious effort made
by those who oppose a change in rule
XXII to use the cloture procedure to
prevent the enactment of what I would
consider to be legitimate laws.

It is wrong for the Senate to change
the rule now so that almost any measure,
however ill considered, could be passed
by a majority vote. Insofar as I am con
cerned, I shall oppose any change in
rule XXII. .

In the course of the last several years
changes were made in the rules and those
who proposed the changes would offer
compromises which were accepted by
those of us who opposed a change. As
an example, during the course of the last
change in rule XXII, the change from
two-thirds of those duly chosen and
sworn to two-thirds of those present and
voting a provision was placed in the rules
which I should like to read, and to which
I invite the attention of my good friend,
the Senator from Wisconsin, who just
spoke.

Rule XXXII provides:
The rules of the Senate shall continue

from one Congress to the next Congress un
less they are changed as prOVided in these
rUles.

From time to time the propOnents of
a change in the rules have been able to

nibble away at the original rules that
were enacted and in 1959 it was changed
to provide that two-thirds of those pres
ent and voting could achieve gag rule.

Every time efforts were made by the
proponents of these changes, the oppo
nents gave in, little by little. It is my
belief that we have gone far enough and
that the rule should remain as it is at
present.

I know of many bills that were pre
sented to the Senate which, if enacted,
would have, I am convinced, destroyed
our way of life. In my opinion, it was
the threat of a filibuster that prevented
those ill-conceived proposals from even
being considered.

Not long after World War II, a bill was
introduced in the Senate which ostensi
bly was for the purpose of increasing the
minimum wage. But in that bill was a
provision which would have given the
administrator of the law the authority
to go into any business in the country
the business of any corporation, the busi
ness of any individual-and determine
the grade level of the employees, without
the consent of the employer. The bill
proVided in addition to a minimum wage,
as I recall, of 65 cents per hour, that the
administrator could go into any man's
business, any corporation's business, and
grade the employees, from the fioor
sweeper up. The administrator could
have instituted two grades, three grades,
five grades, or six grades, thereby in
creasing the wage, depending on the
grade, without the consent of the em
ployer. Quite obviously. contract rights
of both labor and management would
have gone out the window. Collective
bargaining would have vanished.

During that session, another bill was
introduced, known as the FEPC. We all
are acquainted with that bill. That bill
would have forced employers to hire peo
ple not of their choosing.

A third bill was introduced which pro
vided that if private enterprise did not
give employment to the unemployed, the
government would have to do so.

Mr. President, if those three bills had
been placed on the statute books of our
country, private enterprise could have
been kissed goodby. Black crepe might
well have been hung on the doors of pri
vate enterprise. By the enactment of
those bills, under which employers would
have had to pay a wage fixed by a Gov
ernment administrator, and then anoth
er government administrator would
have required employers to employ peo
ple not of their own choosing, our free
enterprise system would have gone by
the wayside.

Fortunately, Mr. President, over the
years we have had rules in the Senate
to prevent the enactment of such legis
lation. I am proud that I was one Sen
ator from the South who joined with
others to prevent the change in these
rules.

Mr. President, many arguments have
been advanced as to why the rules should
not be changed. Although no new ad
ditional arguments can be advanced,
new examples of majority foolishness
can be shown. I know that the subject
has been covered thoroughly. But I
simply wish to reiterate some of our rea
sons by way of emphasis, that have been

made heretofore, and to read to the Sen
ate some of the debates that took place
when our Constitution was being ham
mered out, and to refer to some Supreme
Court decisions which have been handed
down on this very subject. It seems to
me that these items should convince
Senators that the Senate is a continu
ing body; that it does have rules that
hold over from one Congress to another;
and that under those rules there is no
doubt that if the rules are to be changed,
they should be abided by in order to
effect a change.

Mr. President, as I stated earlier, com
promises have taken place with respect
to the rules of the Senate. Rule XXXII,
section 2, which I have just read, and
which was adopted in 1959, provides that
the rules of the Senate shall continue
from one Congress to the next Congress
and I have no doubt that many of the
Senators who are now attempting to
change rule XXII, or who might vote to
change it, voted for the very provision
to which I have just referred. This dem
onstrates that no matter what we agree
to, no matter what compromises are
reached, some Senators always attempt,
in Congress after Congress, to again
change the rules.

So far as I am concerned, I believe
that we have gone far enough.

Those who oppose complete freedom of
debate are attempting to work their will
upon the Senate by the novel argument
that they are not governed by the Stand
ing Rules of the Senate. They are saying
in effect that the rules which have gov
erned the U.S. Senate since its inception
are no longer binding upon its present
membership. They would in effect re
make the Senate into just another House
of Representatives. Every scrap of his
torical evidence, every custom and prac
tice, every court decision and Senate
precedent should convince any reason
able man that there is only one U.S.
Senate and that it has had only one set
of rules by which it conducts its business.
It sets forth the procedure and the means
for suspending and amending the rules of
the Senate.

As recently as January 1963, Vice
President Johnson ruled that it was the
duty of the Senate itself to determine its
own rules and not that of the Vice Presi
dent. He, therefore, properly put a mo
tion to close debate to the Senate for de
bate. If the Senate ever feeis that some
of its Members are abusing the right to
unlimited debate. it can always termi
nate such debate by a vote of two-thirds
of those present and voting.

If the so-called liberals who are now
clamoring for majority rule were honest
and sincere in their desire to have a re
sponsive and democratic government,
they would not be making this collateral
attack upon the very legitimacy of the
Senate itself. They would go out and
recruit the necessary two-thirds votes
in order to change the rules. But, no,
they come into this Chamber denying
that there are such rules by which they
should abide. They do this in the name
of democracy. Is majority rule the only
form of democratic procedure? Obvi
ously, it is not. Why do not the pro
ponents of changing rule XXII abide by
the rules of the game? They do not
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because they are no more democratic
than the methods which they seek to
employ in undermining the very stabil
ity of the Senate itself. The self-right
eous proponents of this brand of "de
mocracy" would do well to consider their
methods before attempting to evade the
democratic procedures which have
existed in this body for nearly 200 years.
I SUbmit, gentlemen, that the U.S. Sen
ate is not a goose which wakes up in a
new world every 2 years.

There has never been any rule in the
Senate which permitted a majority to
close debate or compel a vote. Orig
inally, prior to 1806, there was "the
previous question," but it was not a form
of cloture and was never used as such.
It was certainly never intended as that
and I believe that its lack of use as a
cloture device is good evidence that that
was not its purpose.

Every authority of any consequence
concedes that the senate is a continuing
body, and as such its rules continue from
one Congress to the next. I noted with
much interest the brief submitted by the
so-called liberals to nullify rule XXII.
They are long on argument and short on
authority. I must concede that those
who prepared the brief in support of the
changing of rule XXII were most articu
late. The fact that they cite no au
thority whatever in support of the rash
statements, and pin all their hopes upon
the Vice President's previous predisposi
tion is astounding. The proponents of
the change in rule XXII stated in their
brief that-

In the last analysis our case against Rule
XXII Is not based wholly, or even principally
upon the fact that It Is obstructing legisla
tion. as It has done innumerable times, and
as it did in 1966; It Is predicated upon a
basic belief that It Is IneqUitable for a mi
nority to prevent the majority from working
Its will. A majority of the members of the
Senate can vote to go to war; a majority
can vote to draft our young men • • '.

It seems to me that anyone with even
a limited knowledge of the American
Constitution, with its separation of
powers, and even the fragmentation of
power within the various branches of
government and its checks and balances
could indicate a more sophisticated
knowledge of our Government. The
newspaper columnist, Joseph Alsop, in
referring to another misguided person,
stated:

Ignorance, If not blissful, is at least com
placent and eternally articulate.

The so-called liberals make the fur
ther statement that:

Majority rule Is the letter and spirit of
our Constitution. It is both inequitable and
undemocratic to retain a rUle which allows a
relentless minority to thwart the efforts of
an elected majority.

If the "efforts of an elected majority"
are so sacred, where does that leave the
constitutional provision for the Presi
dential veto, or the power of the Supreme
Court to overturn and nullify laws
passed by the Congress? Majority rule
is not provided for in every instance in
the Constitution, nor should it be.

rn order to get an insight- into the in
tent of the Founding Fathers regarding
this subject, I would like to quote briefly

from two or three of the Federalist
Papers:

In the Federalist No. 62, James Madi
son-or Alexander Hamilton-wrote:

The necessity of a senate Is not less Indi
cated by the propensity of all single and
numerous assemblies to yield to the Impulse
of sudden and violent passions, and to be
seduced by factious leaders Into Intemperate
and pernicious resolutions. Examples on
this subject might be cited without num
ber; and from proceedings within the United
States, as well as from the history of other
nations. But a position that wi1l not be
contradicted, need not be proved. All that
need be remarked Is, that a body which is
to correct this Infirmity, ought Itself to be
free from It, and consequently ought to be
less numerous. It ought, moreover, to
possess great firmness and consequently
ought to hold Its authority by a tenure of
considerable duration. • • •

The mutability In the public councils,
arising from a rapid succession of new
members, however qualified they may be,
points out, in the strongest manner, the
necessity of some stable Institution In the
government. Every new election In the
states, Is found to change one half of the
representatives. From this change of men
must proceed a change of opinion; and from
a change of opinion, a change of measures.
But a continual change even of good meas
ures Is Inconsistent with every rule of pru
dence, and every prospect of success. The
remark Is verified In private life, and be
comes more just as well as more Important
In national transactions. • • •

To trace the mischievous effects of a mu
table government, would fill a volume, I will
hint a few only, each of which will be per
ceived to be a source of Innumerable others.
"In the first place, It forfeits the respect and
confidence of other nations, and all the ad
vantages connected with national character.
• • • The Internal effects of a mutable
polley are still more calamitous. It poisons
the blessings of liberty Itself. • • ...

In the next paper of the Federalist, No.
63 Madison or Hamilton wrote, as
follows:

Yet however requisite a sense of national
character may be, It Is evident that It can
never be sufficiently possessed by a numer
ousand changeable body. It can only be
found In a number sO small that a sen
sible degree of the praise and blame of pUblic
measures may be the portion of each Indi
vidual; or In an assembly so durably invested
with pUblic trust, that the pride and conse
quence of Its members may be sensibly Incor
porated With the reputation and prosperity
of the community. The half-yearly repre
sentatives of Rhode Island, would probably
have been little affected In their deliberations
on the iniquitous measures of that State, by
arguments drawn from the light In which
such measures would be viewed by foreign
nations, or even by the sister states; whilst
It eRn scarcely be dOUbted that If the concur
rence of a select and stable body had been
necessary, a regard to national character
alone would have prevented the calamities
which that misgUided people Is now laboring.

I add, as a sixth defect, the want In some
Important cases of a due responsibility of the
government to the people, arising from that
frequency of elections, which In other cases
produces this responsiblllty. The remark
will, perhaps, appear not only new, but
paradoxical. It must nevertheless be
acknowledged, when explained, to be as un
deniable as it is Important.

Responsibility, In order to be reasonable,
must be limited to objects within the power
of the responsible party; and in order to be
effectual, must relate to the operation of that
power, of which a ready and proper judg
ment can be formed by the constituents.

The objects of government may be divided
Into two general classes: The one depending
on measures which have singly an Immedi
ate and sensible operation; the other depend
Ing on a succession of well chosen and well
connected measures, Which have a gradual
and perhaps unobserved operation. The im
portance of the latter description of the col
lective and permanent welfare of every coun
try, needs no explanation. And yet It Is
evident, that an assembly elected for so short
a term as to be unable to provide more than
one or two links in a chain of measures, on
which the general welfare may essentially
depend, ought not to be answerable for the
final result any more than a steward or a
tenant, engaged for one year, could be justly
made to answer for plans or improvement
which could not be accomplished in less than
hal! a dozen years. Nor is it possible for the
people to estimate the share of infiuence
which their annual assemblies may respec
tively have on events resulting from the
mixed transactions of several years. It Is
sufficiently difficult, to preserve a personal
responsibility In the members of a numerous
body, for such acts of the body as have an
Immediate detached, and palpable operation
on Its constituents.

The proper remedy for this defect must be
an additional body In the legislative depart
ment, which haVing sufficient permanency
to provide for such objects as require con
tinued attention, and a train of measures,
may be justly and effectually answerable for
the attainment of those objects.

In the Federalist No. 64, John Jay con
cerns himself with the Senate and treaty
making:

Although the absolute necessity of sys
tem, In the conduct of any business, Is uni
versally known and acknowledged, yet the
high importance of It In national affairs, has
not yet become sufficiently Impressed on the
pUbllc mind. They who wish to commit the
power under consideration to a popular as
sembly, composed of members constantly
coming and going in qUick succession, seem
not to recollect, that such a body must nec
essarily be Inadequate to the attainment of
those great objects, which require to be
steadily contemplated In all their relations
and circumstances and which can only be
approached and achieved by measures, Which
not only talents but also exact information
and often much time, are necessary to con
cert and to execute. It was Wise therefore,
in convention to provide, not only that the
power of making treaties should be com
mitted to able and honest men, but also that
they shoUld continue In place a sufficient
time to become perfectly acquainted With our
national concerns, and to form and Intro
duce a system for the management of them.
The duration prescribed Is such as will give
them an opportunity of greatly extendIng
their political information, and of rendering
their accumulating experience more and more
beneficial to their country. Nor has the con
vention discovered less prudence, in provId
Ing for the frequent elections of senators In
such a way, as to obviate the Inconvenience
of periodically transferring those great affairs
entirely to new men; for by leaving a con
siderable residue of the old ones in place,
uniformity and order, as well as a constant
succession of official information, will be
preserved.

In the Federalist No. 59, Alexander
Hamilton commented on the regulation
of elections of both Senators and Rep
resentatives. He stated:

It may be easily discerned also, that the
national government would run a much
greater risk, from a power in the state leg
Islatures over the elections of its house of
representatives, than from their power of
appointment the members of its senate.
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The senators are to be chosen for the period
of six years; there Is to be a rotation, by
which the seats of a third part of them are
to be vacated, and replenished every two
years; and no state is to be entitled to more
than two senators; a quorum of the body, is
to consist of sixteen members. The joint re
sult of these circumstances would be, that
a temporary combination of a few states, to
Intermit the appointment of senators could
neither annul the existence, nor impair the
activity of the body; and it Is not from a
general and permanent combination of the
states that we can have anything to fear.
The first might proceed from sinister de
signs in the leading members of a few of the
state legislatures; the last would suppose a
fiXed and rooted disa1fection in the great
body of the people; which w1l1 either never
exist at all or will, in all probability. proceed
from an experience of the inaptitude of the
general government to the advancement of
their happiness in which event no good citi
zen could desire its continuance.

But with regard to the federal house of
representatives, there is intended to be a
general election of members once In two
years. If the state legislatures were to be
invested with an exclusive power of regu
lating these elections, every period of mak
Ing them would be a delicate crisis In the
national situation, which might Issue in a
dissolution of the union If the leaders of a
few of the most Important states should
have entered Into a previous conspiracy to
prevent an election.

Mr. President, I believe that the ex
cerpts which I have quoted from The
Federalist Papers make it abundantly
clear what the intent was of those who
drafted our Constitution. The Senate
as a continuing body is so well settled
that James Brice in his famous work,
"The American Commonwealth," put the
issue in sharp focus when he wrote that
the Senate "does not change all at once
as do bodies created by a single popular
election, but undergoes an increasing
process of gradual change and renewal,
like a lake into which streams bring
fresh water to replace that which the
issuing river carries out. This provision
was designed to give the Senate that
permanency of composition which might
qualify it to conduct or control the for
eign policy of the Nation."

The question of whether the Senate
is a continuing body has been deter
mined by the highest court in this coun
try in the case of McGrain v. Dougherty,
273 U.S. 135 (1926). The United States
Supreme Court dealt with the question of
whether or not the Attorney General's
brother could refuse to appear, although
subpenaed, before a Senate investigating
committee. The committee's investiga
tion had been authorized during one Con
gress and continued into another Con
gress. A unanimous Supreme Court
rendered the decision, a part of which I
quote:

• • • We conclude that the investigation
was ordered for a legitimate object; that the
witness wrongfully refused to appear and
testify before the committee and was law
fUlly attached; that the Senate is entitled to
have him give testimony pertinent to the in
quiry, either at its bar or before the com
mittee; and that the district court erred
in discharging him from custody under the
attachment.

Another question has arisen which should
be noticed. It is whether the case has be
come moot. The investigation was ordered
and the committee appointed during the
Sixty-eighth Congress. That Congress ex
pired lIfarch 4, 1925. The resolution ordering

the investigation in terms limited the com
mittee's authority to the period of the Sixty
eighth Congress; but this apparently was
changed by a later and amendatory resolu
tion authorizing the committee to sit at such
times and places as It might deem advisable
or necessary. It Is said In Jefferson's Man
ual: "Neither House can continue any por
tion of itseif In any parliamentary function
beyond the end of the session without the
consent of the other two branches. When
done, It is by a bill constituting them com
missioners for the particular purpose." But
the context shows that the reference Is to
the two houses of Parliament when ad
journed by prorogation or dissolution by the
King. The rule may be the same with the
House of Representatives whose members are
all elected for the period of a single Con
gress; but it cannot well be the same with
the Senate, which Is a continuing body
whose members are elected for a term of six
years and so diVided Into classes that the
seats of one-third only become vacant at
the end of each Congress, two-thirds always
continuing Into the next Congress, save as
vacancies may occur through death or resig
nation.

Mr. Hinds In his collection of precedents
says: "The Senate, as a continuing body,
may continue its committees through the re
cess following the expiration of a Congress";
and, after quoting the above statement from
Jefferson's Manual, he says: "The Senate,
however, being a continuing bOdy, gives au
thority to Its committees during the recess
after the expiration of a Congress." So far
as we are advised the select committee hav
ing this investigation in charge has neither
made a final report nor been discharged; nor
has it been continued by an affirmative order.
Apparently its activities have been suspended
pending the decision of this case. But, be
this as it may, it is certain that the com
mittee may be continued or revised now
by motion to that effect, and, If continued
or revived, wlll have all its original powers.
This being so, and the Senate being a con
tinuing body, the case cannot be said to have
become moot in the ordinary sense • • •.

Mr. President, as I have said from the
outset of my remarks, every authority
from the drafters of the Constitution,
Thomas Jefferson's interpretation, and
all of the successive considerations by the
Senate itself have come to but one con
clusion; namely, that the U.S. Senate is a
continuing body and that its standing
rules continue in full. force and effect
year after year. The Senate has never
in its entire history had a limitation on
debate. Only in the most recent times
has there been any whittling away of
the right of Senators to speak at length
on any question. It has only been since
1959 that rule XXII was changed from
two-thirds of the membership to two
thirds of those present and voting. I am
convinced in my own mind that any fur
ther change and diminution of the right
of Senators to speak out on any question,
whether by three-fifths or any other
fraction, would do great damage to the
efficacy and prestige of the U.S. Senate.
It is my hope that the Senate will con
tinue the historic right Of any Member
of this body, of whatever political per-'
suasion, to speak out and at length, on
any subject which he chooses. ' This was
the intent of the founders of this Repub
lic and it has continued more or less
unfettered throughout all these years.

Mr. FONG. Mr. President, the Sen
ate is now considering two proposals to
amend rule XXII of the Standing Rules
of the Senate.

One bill, Senate Resolution 6, would
require three-fifths of the Senators pres
ent and voting to cut off debate, instead
of the present two-thirds. This means
that if all 100 Senators were present
and voting, 60 rather than 67 must vote
to invoke cloture and close debate.

A second bill, Senate Resolution 7,
which I cosponsored, would permit a
constitutional majority of 51 Senators
to impose cloture, regardless of how
many Members might be' present and
voting. This debate-ending vote may
be taken only after a minimum of 20
days of discussion on .a measure.

The 20-day period could be extended
when necessary by majority action.

As one who has long favored a relax
ation of rule XXII, I strongly believe
that both of these proposals are wholly
reasonable, fair, and moderate.

The issue before us is, shall the Sen
ate, by its rules of procedure, permit the
majority to work its will, while at the
same time safeguarding the right of the
minority to be heard?

The architects of our Constitution
clearly intended that Congress was to
operate by majority rule, for they ex
pressly speCified all the instances in
which more than a majority vote was
required.

The Constitution stipulates only five
instances in which a two-thirds majority
would be required: Overriding a Presi
dential veto; Senate ratification of
treaties; constitutional amendments ini
tiated in the Congress; exercising the
impeachment power, and the expulsion
of Members of Congress.

With respect to every other piece of
legislation, no matter how impOrtant and
controversial, a simple majority is all
that is required to act.

Article I, section 5 of the Constitution
provides that a majority shall consti
tute a quorum for doing business in the
Congress, and that a majority shall de
termine rules of procedure.

If a simple majority of the Senate can
acton such critical issues as a declara
tionof war, imposition of taxes, and the
appropriation of billions of dollars, to
require a two-thirds vote to end debate
seems to be entirely unreasonable and
inconsistent with our Constitution.

The chief reason advanced by those
favoring retention of the present two
thirds cloture ruIe is that enough time
must be allowed for thorough debate on
an issue.

The resolution--8enate Resolution 7
meets this argument completely.

It provides that cloture may be invoked
only after 16 Senators had filed a cloture
petition and debate had proceeded for a
minimum of 20 days "exclusive of Sun
days, legal holidays, and nonsession
days."

Past experience has shown that prob
ably 2 to 3, or even more, weeks of debate
must have occurred before 16 Senators
would file a' cloture petition. After the
petition is filed, Senate. Resolution 7
guarantees 20 additional days of debate
before a vote on ,limitation couId be
taken. '
. fThisadds another 3 weeks at least for

debate.
Following this, if debat~ limitation is

voted, debate is allowed to continue for
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Senate completes its business this after
noon, it stand in recess until 12 o'clock
noon tomorrow.

The PRESIDING OFFICER. Without
objection, it is so ordered.

UNANIMOUS-CONSENT AGREEMENT
Mr. MANSFIELD. Mr. President, I

ask unanimous consent that when the
Senate convenes tomorrow there be a
period. for the transaction of routine
morning business, with statements there
in limited to 3 minutes, and that at the
conclusion of this period the Senator
from South Dakota [Mr. MCGOVERN] be
recognized.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and
it is so ordered.

THE SITUATION IN VIETNAM
Mr. MORSE. Mr. President, Walter

Lippmann, writing in today's Washing
ton Post, has made another notable con
tribution to the public dialog on Vietnam.

I do not think there is any longer much
question that in order to make good on
the policy we have embarked upon in
Vietnam, the military forces of the
United States are going to have to occupy
South Vietnam in the traditional sense
of military occupation.

We are well 011 our way to doing just
that. As a matter of fact, I expressed
my view on this matter in the summer
of 1965 and predicted at that time that
that is exactly what would come to pass
in South Vietnam.

We do not like to think of the U.S.
occupation of a foreign country as im
perialism, but that is only because our
purposes are different from the old
familiar commercial purposes of im
perialisms of the recent past. But our
broader purpose is exactly the same, and
we are therefore following an imperial
istic course of action in southeast Asia.

We mean to control an area overseas
in order to serve interests of the United
States, and the means of doing it will be
about the same as the means of the old
impelialisms.

We created a government there. I
stress that point, Mr. President, because
it represents one of the fundamental fal
lacies of the Johnson administration's
whole propaganda on Vietnam, a failure
to the American people to date, although
millions are beginning to recognize and
appreciate the fact that South Vietnam's
government was created by the United
States. It is our puppet, and of course
one of the great fallacies of the Presi
dent's proposals concerning negotiations
concerns his continual saying that we
are ready to negotiate.

Of course, his proposal to negotiate is
that the North Vietnamese and the Viet
cong must sit down at a negotiating table
and, by sitting down at the negotiating
table, accept the fallacy of the Johnson
administration that there shall be two
Vietnams.

Who is the United States, that it thinks
it has the right to move, in an imperial
istic fashion, into an area of the world
and set up a government and then tell
the world that we have a commitment to
our own puppet, and because of it, we

another 100 hours--50 hours for the
majority side, 50 for the minority.

If the 50 hours on either side expired
before a Senator had an opportunity to
speak, he would be given "a minimum
total of 1 hour" to talk.

Surely, the weeks preceding the filing
of the cloture petition, plus the 20 days
guaranteed after that, plus the hundred
hour minimum-in all, 5 to 7 weeks--is
ample time to debate all sides of any
issue.

The Senate often passes far-reaching
legislation-some involving hundreds of
millions of dollars--after only a few days
of debate. In the light of such expe
riences, to contend that Senate Resolu
tion 7 unduly restricts debate is not per
suasive at all.

Without a doubt, full debate is neces
sary to define and clarify issues so as to
inform Members of the Senate and the
people of the country. Only in this way
may the Senate reach thoughtful deci
sions on any issue or legislative proposal.

At the same time, in order to discharge
its functions as a parliamentary body,
the Senate should be able to act and to
reach a vote on important issues.

No action at all, particularly on such
important matters, is in my opinion just
as irresponsible as hasty action.

After providing a reasonable period of
time for ample presentation of all sides
of an issue, it is important to allow the
majority to work its will, within constitu
tionallimits.

Debate which ceases to inform and in
stead becomes a parliamentary device to
delay or prevent a vote can only frustrate
our democratic process.

In our governmental system of checks
and balances, there exist effective re
straints against hasty and unwise action.

Our bicameral National Legislature,
with a Senate and a House of Repre
sentatives, is itself such a restraint-one
House acting as a check on the other.

Further safeguards may be found in
the Presidential veto and in the Supreme
Court's exercise of its power of judicial
review. .

The rights of the minority to be heard
and represented in the Congress appear
to be protected adequately.

Both bills we are now considering
Senate Resolution 6 and Senate Resolu
tion 7-while providing for full debate
and consideration, also allow the ma
jority to act if it so desires.

I urge that the Senate adopt Senate
Resolution 7, or, failing that, adopt Sen
ate Resolution 6.

The PRESIDING OFFICER. What is
the will of the Senate?

Mr. BYRD of West Virginia. Mr. Pres
ident, I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro
ceeded to call the roll.

Mr. MORSE. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR RECESS
Mr. MANSFIELD. Mr. President, I

ask unanimous consent that, when'the

have a legal right to make war? The
sad fact is, Mr. President, that the other
powers of the world recognize this; and
it is one of the controlling reasons why
the United States is isolating itself more
and more around the world, and why we
cannot get great powers to support our
position in Vietnam.

Mr. President, we gave the Govern
ment in South Vietnam financial sup
port, without which it could not have
survived. We took its first puppet ruler
out of New York City and Washington,
D.C., an exile, a mandarin, an oligarch,
who had never fought the French, by the
name of Diem, and we set him up in
power, we financed him, we militarized
him. We changed the 17th parallel
from a military demarcation line to a
palitical demarcation line.

On the basis of that house of cards,
we built the Government of South Viet
nam, which has been controlled from the
beginning by the North Vietnamese man
darins and oligarchs, the great landed
aristocracy of North Vietnam, always ex
ploiting the peasants of North Vietnam,
as the Ky regime can be counted on to
exploit the peasants of South Vietnam,
for he is part of them. In fact, only one
of his junta-in support of which we are
killing American boys today in South
Vietnam-is not a former supporter of
the French, includingKy himself.

The North Vietnamese who went south
after 1954 have gone into the south to
be militarized and financed and sup
ported by American taxpayers, American
bayonets, and American blood. It is
beginning to get through. It is taking
a long time. GraduallY, more of these
facts come to light. Gradually, as keen
students, such as Walter Lippmann and
others whom I shall mention before I
finish this speech, have been pointing out,
the untenable position of the Johnson
administration in South Vietnam is be
coming recognized more and more.

Because I am one who would like to
see my President strengthened and not
destroyed, because I am one who would
like to see my President reelected and not
defeated, I have followed the course, for
more than 3 years--and shall con
tinue to follow it, so long as it is my trust
to serve the people of my State in this
body and so long as the United States
continues this illegal, immoral, and un
justifiable war in South Vietnam-to
protest and to plead for peace, on honor
able terms, in accordance with an honor
able procedure.

That procedure must be around a ne
gotiating table, tripartite in nature, not
bilateral, with the representatives of the
great powers-:-noncombatants, members
of the United Nations--sitting at the
head of that table, making the fair,
equitable, and reasonable proposals for
the settlement of the dispute and the
leading of mankind to peace. That is
the crying need of mankind. And if
mankind counts upon the United States
to lead it to the kind of peace I am talk
ing about, the situation is hopeless; for
the United States will lead mankind to a
third world war if we continue our pres-
ent pollcies. -

The warning should come from within
the Uliited States, not from around the
world. But the warnings are coming


