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TWO HOURS ALLOWED

Experienced motorists and airline passen
gers then allow a min1mumof two hours for
what should be a 30-minute run from Times
Square to Newark Airport. What might this
river crossing be like if a fourth jetport were
to be built around Morristown, which, the
Port Authority says, is 50 minutes by car or
Carey bus from Manhattan?

The only slight hope for the airline pas
senger of the future appears to be in a fourth
jetport situated somewhere on a rail line that
can be improved, or where a high-speed elec
tric railway can be built leading straight into
midtown New York, tunneling under either
the Hudson or the East Rivers.

But to get this, someone may have to
wrestle the Port of New York Authority and
the Triborough Bridge Authority two falls
out of three, all the way up to the Supreme
Court.

Now, how do the jetport debate and the
impending 747 jumbo jet and the farther-off
supersonic jet relate to each other and to
the new excursion fares for air travelers will
ing to go all loosely gathered package trips
in groups of 15?

MORE PASSENGERS PREDICTED

At a farewell news conference the other
day, Willis G. Lipscomb, who is retiring as
senior vice president for traffic and sales of
Pan American World Airways, predicted that
this new group rate,. which Pan American
pioneered and literally forced upon the other
international airlines, will result in about
a 14 per cent increase In air traffic this year.
This, he spelled out, would be on top of the
anticipated normal 14 per cent or so growth
In air passengers.

This rate of increment in air traffic could
easily continue and, given better price in
ducements, increase in the next half-dozen
years. The 747's must, by their very presence
and nature lead to better merchandising of
air travel and larger numbers of people be
ing put aloft in the commercial airliners.

The SST, judging by the impact on travel
and traffic of its predecessor subsonic jets,
wlll stimulate alr traffic even more, while the
increased speed, capacity and operating econ
omies of these new planes must lead to fare
reductions. Not the first year or two, when
the airlines will be in transition with mixed
fieets of slow jets and fast SST's, and sur
charges may be levied, as they were with
the first jets, to force passengers on to the
older, subsonic jets.

AVIATION BOOM

Even a pessimistic observer of the airline
industry cannot reach any other conclusion
but that an aviation explosion--one of great
er intensity than that of the automoblle
explosion in this country between 1918 and
1929-is just around the end of this decade.

The threat--for, in a negative sense, that
is What the new planes are to old-fashioned
airport operators-of the new generation of
faster and bigger planes, coupled with the
fare reductions that their merchandising wlll
enforce, ties the airports, fast ground trans
port and the packaging of airplane trips into
one huge and inseparably intertwined Gor
dian knot, none of whose solutions can be
resolved without involving all the partici
pants equally, for better or for worse, until
and unless their bondholders tear them
asunder.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Is there
further morning business? If not, morn-
ing business is closed. .

Mr. McGOVERN. Mr. President-
Mr. MANSFIELD. Mr. President, will

the Senator yield, without losing his right

to the fioor, so that I may suggest the
absence of a quorum?

Mr. McGOVERN. Yes.
Mr. MANSFIELD. Mr. President, this

will be a live quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The legislative clerk called the roll, and

the following Senators answered to their
names:

[No.3 Leg.)
Aiken Gruenlng Morse
Allott Hansen Morton
Anderson Harris Moss
Baker Hart Mundt
Bartlett Hatfield Murphy
Bayh Hayden Muskle
Bennett Hlckenlooper Nelson
Bible Hill Pastore
Boggs Holland Pearson
Brewster Hollings Pell
Brooke Hruska Percy
Burdick Inouye Prouty
Byrd, Va. Jackson Proxmire
Byrd, W. Va. Javits Randolph
Cannon Jordan, N.C. Rlblcoff
Carlson Jordan, Idaho Russell
Case Kennedy, Mass. Scott
Church Kennedy, N.Y. Smathers
Clark Kuchel Smith
Cooper Lausche Sparkman
Cotton Long, Mo. Spong
Curtis Long, La. Stennis
Dirksen Magnuson Symington
Dodd Mansfield Talmadge
Dominick McClellan Thurmond
Eastland McGee Tower
Ellender McGovern Tydings
Ervin McIntyre WillIams, N.J.
Fannin Metcalf Williams, Del.
Fong Miller Yarborough
FUlbright Mondale Young, N. Oak.
Gore Monroney Young, Ohio
Griffin Montoya

Mr. LONG of Louisiana. I announce
that the senator from Indiana [Mr.
HARTKE] and the Senator from Minne
sota [Mr. MCCARTHY] are necessarily
absent.

The VICE PRESIDENT. A quorum is
present.

SENATE RULES-AMENDMENT OF
RULE XXII, RELATING TO CLO
TURE
The VICE PRESIDENT. The ques

tion is on agreeing to the motion of the
Senator from South Dakota [Mr. Mc
GOVERN] to proceed to the consideration
of the resolution (S. Res. 6) amending
thestanding rules of the Senate.

Under the previous unanimous-con
sent agreement,the Chair recognizes the
Senator from South Dakota.

Mr. DIRKSEN. Mr. President, may
we have order?

Mr. MANSFIELD. Also, Mr. President,
as was requested on the first day of the
session, and as I hope will be observed
on every day of the session from now on,
I ask that the Senate be cleared.

The VICE PRESIDENT. On the first
day of the session, the majority leader
made such a request of the Chair,and
the Chair responded then and responds
now by stating that all employees and
attaches of the Senate who are not
needed for the immediate business will
please withdraw from the Chamber.
Seats are available in the gallery. The
Senate will be in order.

The Senator from South Dakota is
recognized, and will proceed.

Mr. McGOVERN. Mr. President, after
consultation with the distinguished ma-

jorlty leader, it has been deteririined by
those of us who support a change in rule
XXII that this is the appropriate time
to seek Senate action on the pending
motion to proceed to the consideration of
Senate Resolution 6.

I stress the fact, Mr. President, that we
are only at this moment seeking Senate
action upon the motion to take up Sen
ate Resolution 6. We are not, under
this procedure, now seeking action upon
the merits of Senate Resolution 6 it-
self. .

It would seem to me that the motion
merely to proceed to the consideration
of Senate Resolution 6 ought not to be
the subject of lengthy debate. We have
debated this preliminary matter for sev
eral days now, and it is our thought that
the Senate should be able to reach a de
cision on the pending motion to consider
Senate Resolution 6 at this time.

I shall propound very shortly a unani
mous-consent request to vote on the mo
tion to proceed to the consideration of
Senate Resolution 6. I hope that we will
be able to obtain such a unanimous
consent agreement, as I am firmly con
vinced that that procedure would be
preferable to the other alternative, that
of voting at this time on the pending
motion.

If, however, such a unanimous-consent
agreement is not possible, we feel that
we have no choice except to move to close
debate under article I, section 5, of the
Constitution. We believe that a majority
of the Senate has the constitutional
power to determine the rules to govern
the Senate for the next 2 years, and we
are unwilling to yield that right to a
minority's refusal to allow the Senate to
come to a vote.

Mr. President, I ask unanimous con
sent that all debate on the pending mo,:,
tion to proceed to the consideration of
Senate Resolution 6 come to a close
within 2 hours, the time to be equally di
vided between the distinguished Senator
from Montana [Mr. MANSFIELD] and me.

The VICE PRESIDENT. Is there
objection?

Mr. MILLER. Mr. President, will the
Senator yield?

Mr. DIRKSEN. Mr. President, reserv,:,
ing the right to object, let me see If I
understand. the distinguishedSenatiir
from South Dakota correctly. ..

I understood that the original intention
was to offer a motion to summarily close
debate and ask for an immediate vote
on Senate Resolution 6.·· Is that under-
standing correct? .

Mr. McGOVERN. N6;th\l..tls· not
correct.

Mr. DIRKSEN. What was theorlgi
nal intention?

Mr. McGOVERN. The original lnten.:.
tion was the same as tlle request I have
just made of the Senate. Lexplained
that if we cannot achieve that purpose,
which is to bring the debate to a close
within 2 hours under a unanimous-con
sent agreement, I would then seek to
obtain .the same objective through a
motion:

Mr. DIRKSEN. The Senator is un"
dertaking to do by a Unanimous-consent
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request n.0w what he had in mind origi
nally by way ofa motion.

Mr. :McGOVERN. I was hopeful that
a motion would not be necessary, and
that we could achieve that objective
through· a unanimous-consent agree
ment.

Mr. DIRKSEN. Mr. President, I
would have no objection to the amount
of time involved, but I am interested in
the procedure from that point on. If
we are to be involved in a constitutional
point, somewhere along the line I do
want to raise a point of order, and, if
necessary, I would prefer to object now
to the unaninlous-consent request and
have the distinguished Senator make his
motion. Then I could make a point of
order, and that would be open to debate
for as long as the distinguished occupant
of the chair would permit.

Mr.' McGOVERN. Mr. President, if
the unanimous-consent request fails, I
should be happy at the appropriate time
to yield to the Senator so that he may
make a point of order on the motion.

Mr. DIRKSEN. Does the Senator
want to· proceed with his unanimous
consent request at this time?

Mr. McGOVERN. That is my inten
tion.

Mr. DIRKSEN. ObViously, that only
gives us time for discussion, and then
we would proceed almost at once to vote
on the motion to shut off debate and pro
ceed with Senate Resolution 6.

Mr. McGOVERN. Mr. President, un
der the terms of the motion, and also
under the terms of the unanimous-con
sent request, we would have 2 hours'
time remaining before voting on the
question.

Mr. DIRKSEN. Mr. President, in or
der to formalize the matter for purposes
of precedent, it would be infinitely bet
ter, in my judgment, if the Senator were
to make his motion at this time rather
than to ask unanimous consent to do it.
Then we could get a division of the time,
if that is preferable, or we could debate
the point of order.

Mr. McGOVERN. If the Senator pre
fers to object to the unanimous-consent
request, then we can proceed with it.

Mr. MANSFIELD.. Mr. President, will
the Senator yield?

Mr. McGOVERN. I yield.
Mr. MANSFIELD. Mr. President, I

thought-and I could be mistaken-that
the unanimous-consent request would
come after the point of order had been
made.

Mr. McGOVERN. I think the Sena
tor's understanding was mistaken.

Mr. MANSFIELD. It was. That was
my understanding.

The VICE PRESIDENT. Is there ob
jection to the request of the Senator
from South Dakota?

Mr. DIRKSEN. Mr. President, re
serving the right to object, we might
just as well take the time to get the pro
posed motion ironed out. ObViously, one
cannot make a point of order against a
unanimous-consent request when there
is no substance coupled with it.

If there is to be a motion, then I can
make a point of order. I should prefer
that the distinguished Senator file his

motion now, so that we can hear what
it contains and then make a point of
order.

It would be on that basis that the
Chair would make a ruling. We can
then determine where we should proceed
from there.

Other things being equal, I would pre
fer to object now to a unanimous-con
sent request until a motion is made.

The VICE PRESIDENT. There is ob
jection. The Senator from South Da
kota has the floor.

Mr. McGOVERN. Mr. President, it
now appears clear that it is not pos
sible to obtain a unanimous-consent
agreement to vote on the motion to
take up Senate Resolution 6.

I do not believe, however, that the
only other recourse is the two-thirds
cloture requirement of rule XXII.
Rather, it seems to me that under
article I, section 5, of the Constitution,
a majority of the Senate may close de
bate at the opening of a new session
of Congress and get to a vote on the
rules that are to govern the Senate
during that Congress.

In that belief, it is my intention in
a few moments to move under the
Constitution to close debate on the mo
tion to take up Senate Resolution 6.

Mr. President, under the brief that
a number of Senators submitted to the
Chair, I believe that a majority of the
Senate has the right to work its will
at the opening of a new Congress on
the rules that will govern the Senate
of that Congress. The Senate has this
right, unfettered by actions of an
earlier Congress.

I shall not repeat the arguments
contained in the brief. Those argu
ments have been aired on the floor at
considerable length. The brief is clear
and convincing. It demonstrates that
a majority of the Senate has the right
to act at this time.

Mr. President, I ask unanimous con
sent that the brief entitled "In the
Matter of the Efforts To Change Rule
XXII at the Opening of the 90th
Congress," under date of January 1967,
be printed at this point in the RECORD.

Mr. HOLLAND. Mr. President, will
the Senator yield for a question?

Mr. McGOVERN. I yield.
Mr. HOLLAND. Who is the author

of the brief? I do not believe the
Senator has stated that.

Mr. McGOVERN. The brief was au
thored by those Senators who have taken
the leadership in encouraging a change
in the rules.

Mr. HOLLAND. Is there such a brief
signed by those Senators?

Mr. McGOVERN. The brief is merely
signed by the Senators who have joined
in the motion to amend rule XXII.

Mr. HOLLAND. I thank the Senator
for that information.

Mr. ERVIN. Mr. President, will the
Senator yield for a question?

Mr. McGOVERN. I yield.
Mr. ERVIN. Mr. President, what does

the Senator do with the provision of the
Constitution that every State is entitled
to be represented in the Senate by two
Senators?

Mr. McGOVERN. The Senator from

South Dakota certainly would not ques
tion that provision.

Mr. ERVIN. How can a Senator rep
resent his State unless he is allowed to
explain his views on the floor of the
Senate?

Mr. McGOVERN. I think the provi
sion we are now suggesting here will
provide every Senator with that oppor
tunity.

Mr. ERVIN. What provision is the
Senator making for Senators to have an
opportunity to represent their States by
expressing their views on behalf of their
States on the floor of the Senate?

Mr. McGOVERN. There is no pro
vision in the resolution that is now pend
ing, or that we are asking to have taken
up, that would in any way deprive a
Senator of his right to be heard.

As the Senator knows, even after clo
ture is invoked under whatever pro
cedure is followed, whether under the
three-fifths rule as suggested in the reso
lution of the Senator from Kentucky
[Mr. MORTON] and me, or under the so
called constitutional majority provision
that the Senator from California [Mr.
KUCHEL] and other Senators have pro
posed, the right of any of the 100 Sena
tors to be heard would not be disturbed
in anyway.

Mr. ERVIN. Mr. President, as I un
derstood the Senator from South Dakota,
he was announcing, in effect, that he was
going to propose to silence the Senate at
the outset until the Senate either adopted
its own rules or adopted some change in
its own rules.

Mr. McGOVERN. If the Senator w1ll
wait for my motion, he will see that a
time factor is involved; and if he would
like to ask for additional time, that can
be considered. But we will propose a
procedure under which a majority of
the Senate can work its will, which we
believe is the constitutional right of the
Senate.

Mr. ERVIN. Does the Senator pro
ceed upon the theory that a majority of
the Senate can silence a minority of the
Senate in speaking on his proposal?

Mr. McGOVERN. The Senator from
South Dakota is proceeding on the as
sumption that at the beginning of a new
Congress, a majority o.f the Senate has
the right to do business, a quorum being
present under the Constitution, and it
has the right to determine its own rules.

Mr. ERVIN. But what provision of
the Constitution provides that a majority
of the Senate can deprive the States that
are represented by a minority of the
Senate of their right to represent their
States in the Senate and to be heard?
In the nature of things, a Senator cannot
represent his State in the Senate unless
he is permitted to say what he thinks the
welfare of his State or the country
demands.

Mr. McGOVERN. If the Senator will
permit me to complete my statement, I
will cite the constitutional provision
under which I am proposing this action.

The VICE PRESIDENT. Without
objection, the request of the Senator
from South Dakota for the printing of
the brief in the RECORD is granted.

The brief is as follows:
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IN THE MA'l'"l'ER OF THE EFFORTS To CHANGE

RULE XXII AT THE OPENING OF THE 90TH
·CONGRESS--MEMORANDUM AND BRIEF CON
CERNING THE NEED FOR ANEW ANTIFILBUSTER
RULE PERMr1"rING A MAJORITY OF THE TOTAL
SENATE To CLOSE DEBATE, AND. SUPPORTING
THE PROPOSITION THAT THE SENATE OF THE
90TH CONGRESS HAs POWER To ENACT SUCH
A RULE AT THE OPENING OF THE NEW CON
GRESS BY MAJORITY VOTE. UNFETTERED BY
ANy RESTRICTIVE RULES OF EARLIER CON
GRESS

(For presentation to the Vice President of
the United states (acting as President of
the Senate of the United States) and all
Members of the Senate)

I. INTRODUCTION: FAVORABLE OUTLOOK FOR
CHANGE IN SENATE RULE XXll. AT OPENING OF
90TH CONGRESS
The effort to strengthen the anti-filibuster

rule at the opening of the Senate of the 90th
Congress on January 10. 1967 will be the
seventh such attempt in the past fourteen
years. What makes the outlook for a change
this year more favorable than at any time In
this 14-year period is the fact that both
Vice President Humphrey and a majority of
the Senate of the 90th Congress favor a
change In Rule XXII. For the first time,
we have the indispensable combination of a
Vice President and a majority of the Senate
who favor change. The burden of this brief
is that the Vice President and a majority of
the senate of a new Congress have full legal
power to work their will into a new Rule
XXII and. in view of the need for such a new
Rule, have the obligation to act.

(1) Vice President Humphrey. This brief
Is, of course, being presented to Vice Presi
dent Humphrey, but it is not written on an
empty slate. Vice President Humphrey was
one of a small group of Senators who, in
January 1953, espoused the principle that the
Senate of a new Congress has power to adopt
its own rules at the opening of the new Con
gress, unfettered by the rules of earlier Con
gress. Through the entire period that the
Vice President remained as a Senator he was
one of the most eloquent spokesmen for the
proposition that the new senate could act
unfettered by the past. It was he who ar
ranged and had the colloquy with Vice Presi
dent Nixon in 1957 in which the latter first
gave his advisory ruling in favor of the power
of the senate of a new Congress to act by a
majority vote.' It seexns unlikely that Vice
President Humphrey would not follow the
precedent which he hlxnself helped set. And.
indeed. on the ABC television program "Is
sues and Answers" only this past October
16th, the Vice President responded to a ques
tion on how he would rule at the opening of
the 90th Congress with the statement that
"my past actions indicate pretty much my
views on the filibuster rule. so you do a
little research and you might have some
predictions to make." With these factors in
mind, this brief is more to remind Vice Presi
dent Humphrey of details of history and pro
cedure than to persuade him of the basic
proposition contained herein for which he
has spoken so eloquently and so often.

(2) A Growing Majority 0/ the Senate Fa
vors a Change in Rule XXII at the Opening
0/ the 90th Congress. .We are encouraged to
renew the effort to bring about majority rule
in the Senate on January 10. 1967 by the con
tinuously growing support for the principle
that the Senate of a new Congress has the
right to adopt its own rules unfettered by
the rules of earlier Congresses and by the
continuously growing recognition of the ur
gent need to strengthen Rule XXII.

In 1953, when the Initial effort of recent
times was made to adopt new rules at the
opening of the Senate of a new Congress,
only 21 Senators supported this effort and

1 Vice President Nixon's rulings in 1957. and
also in 1959 and 1961, are set forth In the
Appendix.

opposed the successful motion to table the
proposal for new rules.

Four years later. in 1957, twice as many
Senators opposed the motion to table as in
1953 (38 so voted and Senators Wiley, Neely
and Javits announced their position against
the motion to table) .

In 1959, a minor change was actually made
in Rule XXII at the opening of the Senate
of the 86th Congress. While we sought a
far more meaningful change in the rule than
that actually adopted, the important thing
to note here is that those who opposed the
meaningful change, as well as those who
supported it, recognized that the appropri
ate moment for dealing with the antifillbus
ter rule is at the beginning Of a new Congress.

In 1961, the proposal for a change In Rule
XXII at the opening of the Senate of a new
Congress received greater support than at
any previous time. After seven days of dis
cussion, the Majority and Minority Leaders
moved to commit the proposals for chang
ing Rule XXII to committee. Despite vigor
ous arguments concerning the need for ac
tion in support of the incoming Administra
tion and despite the prestige of their omces.
only the barest majority (51 to 49) supported
the Leaders in sending the proposals to com
mittee (the actual vote for committal was 50
to 46 with Case of South Dakota paired
against the committal and Young of Ohio
and Kefauver announced against It).

In January 1963. the times were ripe for
Victory. A clear majority of the Senators
favored changing Rule XXII at the opening
of the Senate of the 88th Congress. With
this majority behind him. Senator Ander
son, the floor :eader of the effort to change
Rule XXII, moved to close debate under the
Constitution and the Nixon advisory rulings;
this move was frustrated when Vice Presi
dent Johnson put the Anderson motion to
close debate to the senate for debate in
stead of tor a vote (as Vice President Nixon
had indicated he would have done) . Putting
the Anderson motion to close debate to the
Senate lor debate, of course, had the effect
of kllling the motion; this forced the sup
porters of a change In Rule XXII to a clo
ture motion which was lost 54 to 42 (less
than two-thirds).

In 1965, again there was a majority of the
senate for changing the rules at the opening
of the 89th Congress, but again the Chair
(Senator Hayden 0) was opposed to change.
After some debate on the issue. a unanimous
consent agreement was reached sending the
matter to committee under instructions to
report back by March 9, 1965, with "all ex
isting rights" protected. This meant that
when the matter came back to the Senate, it
would be debated as though it were stlll the
opening of Congress. But When the commit
tee reported on March 9, 1965, the matter
was not called up for debate because the
impending voting rights blll appeared more
important.

This ever-increasing support for action on
Rule XXII at the opening of the Senate of a
new Congress-rising steadily from 21 in
1953 to 49 in 1961 and to a majority in 1963
and 1965--reflects a growing feeling that
Rule XXII must be changed and that the
only time to do it is at the opening of a new
Congress. For then, as we make abundantly
clear in this Memorandum and Brief (see
Point V) , the senate can determine its rules
for the new Congress by majority vote, un
fettered by any restrictive rules of earlier
Congresses.

Actually, the opening of Congress is the
appropriate time to deal with the rules
question for an additional reason. There is
no legislative business at the opening of
Congress with whIch a lengthy discussion
of the rules can interfere. In 1961, for

o Vice President Humphrey was, of course.
not inaugurated Into his present omce until
January 20, 1965.

example. after the propOsals to change Rule
XXII had been sent to committee .on Jan
uary 11th, the senate only met for 81 hours
from then until March 1st. The situa.tlon
was not too much different In 1963 and 1965.
With the decks clear at the opening of Con
gress, the senate can determine this signi
ficant rules issue without fear that impor
tant legislation wlll be held up. It can
truthfully be said that January is the month
to solve this problem and, as we show later
(in Point IV), it is the only time to solve it.

We turn now to a consideration of Why
there is need for a rules change (Point II).
the reasonableness of the rules change we
propose (Point In). the need to make the
change at the opening of the Senate of a
new Congress (Point IV), the constitutional
right to act at that time unfettered by
earlier rules (Point V), and the parliamen
tary procedure whereby majority rule can
be accomplished (Point VI).
II. THE OVERWHELMING SIGNIFICANCE OF THE
STRUGGLE Foa MAJORITY RULE IN THE SENATE

(1) The Issues At Stake on January 10.
1967. The success or failure of the efforts
that will be made on the opening day of
the 90th Congress to end the filibuster and
bring majority rule to the senate may very
well determine the outcome of much of the
important legislation that wlll be presented
to the new Congress.

For Rule XXII is not only the "gravedig
ger" of much meaningful legislation, it is
also the threat under Which other vital
legislation has been defeated, delayed, or
compromised to meet the views of the mi
nority.

It would not be too much to say that
what is at stake in the fight for reasonable
majority rule to be made at the opening
of the new Congress is nothing more nor
less than the dignity of the Senate and
its ab1l1ty to function as a democratic and
representative legislative body.

(2) The Impossible Hurdle 0/ Two-Thirds
Cloture. The existing RUle XXII permits the
closing of debate only after two-thirdS of
those present and voting have voted amrma
tively to close debate. The history of the fili
buster in the United States Senate makes
abundantly clear that two-thirds cloture
simply cannot be obtained in those areas
where cloture is needed and this is true both
in relation to civil rights legislation and
equally in relation to other legislation.

Thus, a list of 36 bllls (not purporting to be
complete) which had been defeated or de
layed by filibuster in the Senate was inserted
as an exhibit during the January, 1961 debate
on proposed changes in Rule XXII (107 Congo
Rec. 86). Twenty-six of these blllshad not
the remotest connection with ciVil rights.
They covered such diverse proposals as the
1911 b11l for statehood for Arizona and New
MeXico, which was passed one year later. and
two ship subsidy bllls. introduced in 1907 and
1922, respectively, which were delayed by fili
buster until 1936.

In all of the eleven cases of attempted clo
ture on a civil rights blll in the senate prior
to 1964,it was never possible to secure a two
thirds vote of those present-although-in
several cases a heavy majority wanted to pro
ceed to a vote (e.g: 52-32 and 55-33 on
FEPC in 1950). The nine unsuccessful at
tempts at cloture on ciVil rights bills up to
1961 are set forth in the January. 1961 debate
on cloture (107 Congo Rec. 87). The latter
two unsuccessful attempts at cloture oc
curred on the literacy test b1ll in 1962 in the
87th Congress.

(3) Rule XXII Has Damaged The National
Interest. To use only examples from recent
history, the filibuster and threat of filibuster
in 1957 and 1960 against the then pending
civil rights bllls delayed much needed civil
rights legislation for years and contributed
SUbstantially to the present divisive racial
tension in our Nation.
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Upuntn 1957th~ str~.tegy of the anti-civil
rightsfo-\,ces.was to use, the filibuster or
threat of filibuster to prevent any civil rights
legislation whatever from going through. In
1957 this strategy was shlited to emasculat
ing ciVil rights measures under threat of
filibuster and thus avoiding the necessity of
an' actual filibuster. "Thus the 1957 and 1960
civil rights b1l1swerewatered down, by Iluch
threats of fillbuster and the Imposslblllty of
obtaining two~thlrds'cloture for a stronger
civil rights bill.. In 1957 the. House of Repre
sentatives passed "Part III" authorizing the
Attorney General to Institute sultsln federal
courts to enforce constitutional rights; the
senate. deleted Part III from the. blll under
the threat of fillbuster and thus failed to give
Cong.ressional support and, implementation
to the Supreme Court's 1954 desegregation
decision. In 1960 the Senate refused to ap
prove the oilly really significant step being
proposed to enforce voting rights-;-the ap
pointment of federal registrars; the rejection
of the proposed,. federal registrars was the
only way to avoid a filibuster. In both In
stances the. two-thirds .rule made It impos
sible to end the filibuster and the price of
anyblll was dilution to the point of South
ern acceptablllty.

The crucial provisions of the 1957 blll sup
porting the Supreme Court's 1954 desegre~

gation decision, which were deleted under
threat of filibuster, were finally enacted In
1964. The federal registrar provisions, which
were deleted from the 1960 b111 under threat
of filibuster, were finally enacted In 1965.
These delays of 7 years and 5 years, respec
tively, In recognizing Neg.ro rights In the
fields of desegregation and voting exacer
bated racial tensions In this country to their
present danger-point.

(4) Three Successful Uses of Cloture From
1962 to 1965 No Clue to Future.

(I) The cloture vote In 1962 on the Com
munications .8atelllte Blll has sometimes
been cited as proof that the Senate does not
need a change in Rule XXII In order to break
a filibuster. We disagree. The overwhelm
Ing support for that b1ll from every region of
the country made the short-llved filibuster
virtually a hopeless venture from the start;
there was neither organized nor sectional op
position to the bill. Indeed, the Southern
Senators themselves made certain the suc
cessful cloture vote on the Communications
Satelllte BnL Some Southerners and their
traditional allies actually voted for cloture;
others absented themselve~therwlse clo
ture would have been defeated even on a blll
so overwhelmingly supported by the Senate.
And It might also be noted that, by cooperat
Ing to permit cloture on the Communications
Satelllte Bill, the Southern senators de
stroyed the last vestige of the so-called "prin
cipled" argument against cloture based on
the Idea of "free speech in the senate."

(ll) Opponents of a change In Rule XXII
also point to the successful cloture vote on
the Civil Rights Act of 1964. But the length
of that debate was a national scandal rather
than a victory for cloture. The 1964 Civil
Rights Bill reached the senate for considera
tion on February 26. The debate on the mo
tion to decide Whether the Senate should
take up the CIvil Rights BUl began on March
9. Actual debate on the Bill began on March
26. Cloture' was voted on June 10. There
were 57 days of formal consideration of the
Civil Rights B1ll. Actually, however, the real
filibuster began on March 9 on the motion
to take up the .Bill. There were thus 13
additional. days of actual debate before the
debate began on the Bill on March 26, mak
ing a total of 70 days of actual debate on the
Bill. IIideed It is uIillkely that the fillbuster
could have gone on much longer than that
even without a cloture vote. The B1ll was
acceptable to nearly all Senators except those
from the South and was passed despite Rule
XXII solely because there was no real oppo
sition outside the South. Yet the Senate

of the United States made a three-months
spectacle of Itself on a Blll so overWhelmingly
passed.

(1ll)The situation on the 1965 Voting
Rights Act, where cloture was again success
ful, was not too dissimilar from the experi
ence of the previous year. While the debate
was not nearly as long as the debate on the
1964 law; the unanimity behind the Voting
Rights Act. was at least as great or greater.
The national shame involved in denying
Negroes the basic right to vote took much of
the starch out of even the Southern oppon
ents of the bUl and the battle against the
right to vote had no meaningful support
from any other source.

(iv) What these three successful attempts
at cloture prove and all that they prove Is
that when two-thirds of the senators sup
port legislation it can be enacted. But, as
we show inPart V of this brief, the Consti
tution was never intended to require two
thirds support for legislation,

(5) 1966 Experience Demonstrates Need For
a Change in Rule XXII. Just as the experi
ence in the years 1962 to 1965 demonstrates
that cloture can be obtained where there is
two-thirds support for legislation, so the ex
perience in 1966 demonstrates that a majority
cannot obtain cloture and enact legislation
where a substantial minority opposes the
legislation. 1966 was a year Of Senate minor
ity rule

(i) A majority of Senators favored the re
peal of Section 14(b) of the Taft-Hartley
Law. The blll repeallng 14(b) passed the
House; but, when it came to the Senate,
repeal was never enacted into law for the
plain and simple reason that the minority
maintained a successfUl filibuster. On Feb
ruary 8,1966, 51 Senators supported invoking
cloture and 48 opposed cloture.. On Febru
ary 10, 1966, 50 Senators supported invoking
cloture and 49 opposed. This is a clear case
where Rule XXII thwarted the will of the
majority.

(ll) The 1966 CivU Rights Blll is another
case in point. The House of Representatives
passed a strong ClvU Rights Bill including
much-needed jury reform, increase of Fed
eral authority against racial violence, and
prohibition of discrimination in housing.
Just as in the House, a majority of the mem
bers of the Senate supported the bllI; just
as in the case of the repeal of 14(b), the fili
buster succeeded in thwarting the wlll of the
majority. On September 14, 1966, 54 Sena
tors supported Invoking cioture and 42 op
posed it. Counting the pairs, the vote would
have been 56 to 43. On September 19, 1966,'
52 Senators supported invoking cloture and
41 opposed It. Counting the pairs and public
announced positions, thJ final vote would
have been 57-43. Despite this substantial
preponderance in favor of the 1966 Civil
Rights Blll, the blll went down to defeat.

(lll) Home rule, too, was executed by the
Rule XXII gulllotine. The Senate had passed
a Home Rule Blll in 1965 by the overwhelm
ing vote of 63 to 29. After the blll was
stymied In the House, Senator Morse pro
posed a weaker Home Rule Bill as an amend
ment to the Higher Education Blll. A fill
buster was threatened; cloture was the only
method of dealing with the matter as the
session was drawing to a close. Despite the
fUll debate on, and the overwhelming sup
port for, the Home Rule Bill in 1965, cloture
faUed. 41 Senators voted In support of in
voking cloture and 37 opposed it. If the
pairs and publicly announced positions were
counted, the vote would have been 53-40,
with 7 abstentions. Despite this overwhelm
ing majority for home rule, the citizens of
the District are left without the right to
vote.

(6) Rule XXII Is Inequitable. IIi the last
analysis, our case against Rule XXII Is not
based wholly or even principally upon the
fact that it obstructs legislation as it has
done innumerable times and as It did In 1966;

it is predicated upon a basic bellef that it is
inequitable for a minority to prevent the
majority from working its will. A majority
of the members of the Senate can vote to go
to a war; a majority can vote to draft our
young men. Majority rule is the letter and
spirit of our Constitution (see Point V (7».
It is. both inequitable and undemocratic to
retain a rule which allows a relentless minor
Ity to thwart the efforts of an elected major
ity.
=. THE PROPOSED NEW ANTI-FILIBUSTER RULE IS

A WORKABLE AND REASONABLE COMPROMISE

(1) The Proposed New Rule XXII. Our
proposal for a new Rule XXII provides for
debate llmltation in two ways:

first, by a vote of two-thirds of the Sen
ators present and voting two days after the
filing Of a petition for limitation by 16 Sen
ators; and

second, by a vote of a majority of the Sen
ators elected (I.e., fifty-one) 15 days after a
petition is filed by 16 Senators.

It has been decided to retain the two-thirds
vote for cloture after two days of debate fol
lowing the fillng of a llmitation petition in
order that the Senate may be able to deal
with a national emergency. It is not con
templated, however, that the two-thirds rule
would be used on other legislation. In any
event, if the two-thirds llmitation is at
tempted and falls, a new petition would have
to be filed for majority cloture and 15 days
debate would take place before a vote on that
petition for llmitation.

(2) How the Proposal for Majority Rule
Would Work." In order that the full mean
ing of the proposal for majority limitation of
debate may be crystal clear, we list the vari
ous steps that would be involved:

(i) Since the petition for limitation re
quires the signatures of 16 Senators, in the
absence of an emergency threatening na
tional security, it is clear no petition could
be filed before there was some real evidence
of a filibuster or some announced threat of
fillbuster. Thus a week or two of debate
would occur before such a substantial num
ber of Senators would set a limitation pro
cedure In motion.

(ll) After the petition was filed, there
would be 15 additional days of debate before
the vote on limitation would be taken. This
means a minimum of 4-5 weeks of debate
up to that time.

(lil) If 51 votes are then cast for limita
tion, a minimum of an additional one hun
dred hours of debate is allowed. If only half
of this time is utlIlzed, it would mean at least
another week of normal Senate sessions.
This adds up to a minimum of 5-6 weeks in
all before a final vote on passage of the bill
or motion.

(iv) And if extended debate were engaged
In on the preliminary motion to bring up a
blll (the motion to bring up the Civil Rights
Blll of 1964 was deba ted for 13 days), the
5-6 weeks of debate before a final vote on
that motion could be secured, could be fol
lowed by extended debate on the blll itself,
necessitating a second limitation of debate
to reach a vote on final passage of the blll
Itself. This would add at least another 3
weeks (omitting the waiting period described

• The text is set forth at the opening of
Point VI where the proposed parliamentary
procedure is outllned.

• Our proposed procedure after cloture as
voted is far more generous in time than that
under which the Communications Satellite
Blll and the Civll Rights Bills of 1964 and
1965 were considered after the cloture vote.
First, there Is a guarantee of 100 hours of
debate (fifty for each side). Second, there
is a guarantee of a minimum of one hour
per Senator. Third, authority Is granted for
the senators seeking cloture to specify in
their cloture petition that additional time
wlll be avallable for debate.
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in (i) above). Thus there would finally have
been 8-9 weeks of debate before, by action of
a majority of those elected, the Senate
eventually reached a vote on the bill.

(v) This proposal obviously permits full,
fair, and even prolonged debate. But this
proposal not only permits prolonged debate;
it also leaves it ultimately within the power
of a majority of the whole Senate to reach
the crux of the matter, a vote on passage of
the measure thus lengthily considered.

(3) Three-fifths Oloture Is Not Adequate.
The arithmetic on three-fifths cloture leaves
no doubt that while it is far better than the
present rule, it would not be a satisfactory
cloture rule. Assuming that 96 of the 100
Senators voted on cloture (and votes on
cloture do run that high and at times even
higher), three-fifths of those present and
voting will be 58 Senators, or seven more
than a majority of the total Senate. The
important thing to note is that these 7 addi
tional votes for cloture are the hardest to
obtain for they will have to come from Sen
ators who are at best only mildly in favor of
the blll being fillbustered and who may feel
that it is more Important to propitiate some
senior member of the fillbusterlng group
than to help the majority obtain the cloture
it seeks. It Is these 7 votes very often that
will determine the outcome on cloture.

But more Important than the difference
between majority and three-fifths cloture is
the need to hold the anti-filibuster forces
together until it Is establlshed that the Sen
ate of a new congress can write Its own Rule
XXII unfettered by restrictions of earlier
congresses. If this principle is establlshed
under the procedure set forth in Part VI,
then It wlll be time enough to see which of
the possible versions of a new Rule XXII will
prevail.

Actually,there are at least three possible
solutions once it is established that a major
ity of the Senate of a new Congress has the
power to act. Senator Morse favors a simple
majority of those present and voting having
the right to close debate. Senator Clark and
most of the senators who have made the
effort at the opening of Congress In the past
favor a constitutional majority of 51 Sen
ators voting in the affirmative. Senator
Anderson, who has led the fight in the Sen
ate for a change in RUle XXII in the past,
and Senators Cooper and Morton, who have
joined with him, all favor three-fifths of
those present and voting. As indicated
above, the first two proposals will make it
possible to close debate far more readily than
the third and indeed It is not certain Whether
three-fifths could have been obtained to
close debate on the three bllls fillbustered to
death In the 89th Congress. Nevertheless,
all three are improvements on the present
situation and it Is important that all Sena
tors favoring any of the three proposals above
work together to establlsh the principle that
the new Senate can adopt whatever Rule
XXII a majority desires. Once that prin
ciple Is establlshed, we will work for the
Rule XXII set forth above; if a majority of
the Senate does not, however, favor this pro
posal, we recognize that the three-fifths pro
posal is a substantial, if not yet adequate,
change.

(4) Conclusion. A democratic society de
pends upon the ablllty at some stage to have
the legislature get to a vote. The majority
rule proposal we make, which prOVides for
full, fair, and even extended debate, pro
tects the interest of the minority to be heard
and the right of the majority to decide.-

• Before we leave this point, it might be
well to note that the Rule XXII proposal we
are making Is a compromise not only in its
assurance of extensive debate but also in the
number of Senators it requires to close
debate. Our proposal is for cloture by a
majority of the total Senate (I.e., by 51 Sen
ators). It has often been suggested, and is

IV. THERE IS NO ESCAPE FROM THE FILIBUSTER
ONCE THE EXISTING RULE XXII IS ACCEPTED
AT THE OPENING OF CONGRESS
(1) No Escape Hatch ajter Rule XXII Is

Accepted. Once the Senate of the 90th Con
gress, meeting In January 1967, accepts Rule
XXII by action or acquiescence and com
mences to operate under that rule, there is
no practical way of obtaining majority rule
later on in the session. The only time a
new filibuster rule can be adopted is at the
opening of the Senate of the new Congress
on January 10, 1967. As we demonstrate in
Point V of the Memorandum and Brief, at
the opening of a new Congress a majority of
the Senators present and voting can cut off
debate and adopt any filibuster rule for the
Senate of the new Congress that the major
ity desires. But, once the Senate of the
90th Congress has acecpted Rule XXII by
action or acquiescence and has commenced
to operate under it, there is no way out.

(2) Rule XXII Is Selj-perpetuating Ex
cept at the Opening 0 j a New Oongress.
Once Rule XXII has been accepted by the
new Congress It can be used as a lethal weap
on against changing it; there Is no way of
obtaining the necessary two-thirds to close
debate on a resolution for majority rule
once the existing rules are in effect. The
suggestion that majority rule can be ob-

, tained by bringing a resolution to that effect
out of the Rules Committee and passing it
on the floor later in the Congress is totally
lllusory. The same group that make it im
possible to obtain two-thirds cloture on
meaningjul and effective legislation jor civil
rights or the repeal oj 14(b) makes it im
possible to obtain two-thirds cloture on a
rules change jor the purpose oj enacting
such meaningful and effective legislation.
Majority rule Will either be obtained at the
opening of the Senate of the new Congress
or it will not be obtained during the new
Congress at all.

(3) Experience in Last Eight Congresses,
, That there is no escape from the fillbuster

If Rule XXII is accepted by the new Con
gress is shown by what happened in the
last eight Congresses.

In the 82nd and 83rd Oongresses, a change
In Rule XXII was favorably reported to the
Senate by the.Rules Committee, but in both
Congresses the threat of a filibuster kept the
Issue from the floor of the Senate.

In the 84th Congress, nothing Whatever
happened on Rule XXII.

In the 85th Congress, the Rules Committee
on April 30, 1958, reported out Senate Reso
lution 17 to amend Rule XXII to provIde for
majority rule after full and fair debate. On
July 28, 1958, a bl-partlsan group of a dozen
Senators took the floor and urged action on
Senate Resolution 17, but the Resolution
was not called up for action.

In the 86th Congress, both those who sup
ported a substantial change in the flllbuster
rule and those who supported only a negllgi
ble change (from two-thirds of the total
Senate to two-thirds of those present and
voting) moved for a change in Rule XXII
at the opening of the Senate of the 86th Oon
gress before any other business had been
transacted. Those who favored the negllgi
ble change from two-thirds of the total
Senate to two-thirds of those present and
voting won out over those who favored the
substantial change. But this cannot ob
scure the fact that both sides recognized that
the time, and the only time, to obtain any
change In the fillbuster rule Is on opening
day of the Senate of a new Congress when
the majority of the Senate can vote its will.

In the 87th Oongress the Majority and MI
nority Leaders sent our motion for a new

presently being suggested by Senator Morse,
that cloture should be obtainable by a ma
jority of those present and voting, but we
have decided to stand by the more moderate
suggestion of a majority of the entire body.

Rule XXII to the RUles Committee with a
promise that there would be action later in
the Senate. The Majority Leader later stated
that "I am not at all certain that there will
be a filibuster •.." (CoNGRESSIONAL RECORD,
vol. 107, pt. 1, p. 521). And the Minority
Leader went even further, saying that, If a
filibuster against a rules change were to de
velop, "it would be llke falling off a log to get
two-thirds of the senators to vote for clo
ture" (CONGRESSIONAL RECORD, vol. 107, pt. I,
p. 527). Despite these assurances, when the
matter was brought up on the fioor In Sep
tember, 1961, the fillbuster prevented action
on a change in Rule XXII and the matter
died as It was bound to do.

In the 88th Congress, after Vice President
Johnson' put the Anderson motion to close
debate under the Constitution to the Senate
jor debate instead of for a vote (thus kllling
the motion) and after the cloture motion
under RUle XXII was lost, the SUbject of
changing Rule XXII was never heard from
again in that Congress. Everybody knew
that Rule XXII had to be changed at the
opening of the new Congress or not at all.

In the 89th Congress, a unanimous consent
agreement was reached at the opening of
Congress sending the matter to committee
under Instructions to report back by March
9, 1965, with "all existing rights" protected.
The RUles Committee did report back on
March 9, but the matter was not called up
for debate because the Impending Voting
Rights Blll appeared more important.

Whatever assurances may be given about
action ajter the opening Of the Senate Of a
new Congress, history renders those assur
ances meaningless. It is the opening of
Congress~r never.

V. THE SENATE IN EACH CONGRESS HAS A CON
STITUTIONAL RIGHT TO ADOPT RULES OF PRO
CEEDINGS FOR THE SENATE OF THAT CONGRESS
BY MAJORITY VOTE UNFETTERED BY ACTION OR
RULES OF THE SENATE 'OF ANY PRECEDING
CONGRESS
(1) Briej Filed During January, 1961, Rule

XXII Effort Never Answered. On December
30, 1960, a number of Senators favoring ma
jority rule presented to Vice President Nixon
a "Brief In Support of Proposition that a Ma
jority of the Members of the Senate of the
Eighty-Seventh Congress Has,' Power to
Amend Rules at the Opening of the New Con
gress Unfettered by Any Restrictive Rules of
Earlier Congresses." This Brief was inserted
in the Congressional Record on January 5,
1961, by Senator Douglas (CONGRESSIONAL
RECORD, vol. 107, pt. I, pp. 232-241), and will
not be repeated here, particularly, as this
Brief was never seriously challenged or con
,troverted. Indeed, In none of the debates of
recent years has anyone made a serious effort
to challenge the ,basic proposItion that the
Senate of a new Congress has power to act
unhindered by rules from the past. What
follows is a summary of the arguments In
favor of the right of the Senate of the new
Congress to act, and further details are avail
able In ,the earller brief through reference to
the cited pages of the Congressional Record.

(2) The Basic Constitutional Issue. Vice
President Nixon's advisory rulings In 1957,
1959 and 1961, which ,are set forth In the
Appendix, reflect a very real understanding
of the basic l;onstitutlonal,prlnciple here
involved-that the members' of the Senate
of each new Congress have undiluted power
to determine the manner In which they wlll
operate during that Congress and have no
power whatever to determine the manner in
which the Senate of future Congresses wlll
operate. This basic constltutio,nal principle
Is rooted both in Article I, Section 50f ,the
Constitution and in the historic democratic
principle that the present· shall determine
its own destiny, unhampered by}he dead
hand of the past. ,,' ••. , , ',', '•. " " "

The Senate of the :First Congress meeting
in 1789 promptly adopted rules (see Debates
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II. Rules•. . _ __ ? ._ ? _

10. Adjourt1menL X • . _

Analysis of the operations of the U.S. Senate

6. Consideration of validit~.. of Scn- X _
atorial elections.

Comment

Sec Senate rule XXXII.
Do.
Do.
Do.

While t.he old olIieers carryover until new ones
are elected, t.he carryover does not prove rules
carryover. It is a lucre convenience. Ev<m
in the Honse, the Clerk carries over until the
new one is elected. Obviously t.his does not
prove that House rules carryover: they do
not.

Altlwugh credentials of a Senator-elect are
oft.en presented to the Senate prior to the
beginning of his term, the validity of the
credentials can ouly be considered hy the
Senate to which he was elected and not
before.

See Senate rule XXXVII(2).
See Senate rule XXXViII(6).

See rule XXV. While old committ.ees carry
over until new ones are elected. the carryover
does not prove rules carryover. It is a tuere
convenience. Even in the Honse, the Clerk
carries over until the new one is elected.
Obviously this docs not prove that IIouse
rules carryover; they do not.

Adjourns sine die. When Congress ends at
HOOIl of a particular day, and a special session
of the Senate of the new Congress is called.
the Senate adjourns at nOOll, and 1 Ininute
afterwa.rd 0plms the new session.

Past practic-e of Senate on rules is ulnlJiguous.
It is best l'xplained as uequieseence in past
rules, whleh can either he repeat.ed at the
opening or the new Senate of any HCW Con
gress by beginning to op('rate uuder thmn or
whielt can he refused hy the adoption of new
rules in whole or in part.

8 Except, of course, in 1917, when senators
Walsh and Owen refused to acquiesce until
the Senate adopted the cloture rule they
sought, and in 1953, 1957, 1959, 1961, 1963
and 1965, when Senators sought to change
the rules as we are now doing.

gress to Congress.' Carry-over of the rules
based on acqUiescence Is certainly no prece
dent for arguing that the earlier rules bind
the Senate of the new Congress In the ab
sence of such acquiescence. Absent acquies
cence, the Senate of the new Congress has
power to adopt Its rules at the opening of
the new Congress unfettered by any restric
tive rules of earlier Congresses. The ac
quiescence in Rule XXII wlll be ruptured
when the ResolutIon proposed hereIn Is
offered on January 10, 1967.

(6) Continuous Body Talk is Irrelevant.
As we have seen in (4) and (5) above, the
Senate has not in the past acted as a con
tinuous body.

It did not act as a continuous body in
1841 when it dismissed the printer chosen
by the Senate of the earlier Congress; it dId

"continuous body" and others talked in a
contrary vein, each time supported the right
of the Senate to adopt new rules unfettered
by past actions (see 1961 Brief. 107 Congo Rec.
232-241) .

(5) The Senate 0/ Each New Congress
Makes a Fresh start on All Activities. In
every major actiVity the Senate recognizes a
constitutional right of the Senate of each
new Congress to determine both legislative
and executive business anew. AU conSidera
tion of bills, resolutions, treaties and nomina
tionS start at the beginning of each Congress
Without reference to or continuation of what
has taken place in the past; new officers and
committee members &re elected in the senate
of each new Congress; When the Senate finally
adjourns, the slate is Wiped clean; the pro
ceedings begin again in the next Congress.

For convenience, we present the following
analysis of the operations of the United
States Senate in tabular form:

Senat.e aet.s Senat.e bound
anew in each by Senate of

Congress preceding
Congress

Activity

7. Consideration oftreaties X _
8. Submission and consideration of X _

nominations.
9. Election of eommitt.ee members__ X _

1. Introduction ofbills X . _
2. Committ.ee consideration of bills_ X _
3. Debat.e on bills X _
4. Voting on bills X . , __ . _
5. Election of offieers X _

, Actu&lly, It would be possible to cite an
other Vice President to the same effect, al
though not in the same detail, as Vice Pres
ident Nixon. On the opening day of the new
Congress In 1953, Vice President Barkley
stated to the Senate that: "The organiza
tion of the Senate is an Inherent right of the
Senate, as It is of any sovereign body, and
all that has taken place up to date [election
of officers] has been under that Inherent
right." This inherent right to organize the
Senate includes, as Vice President Barkley
was making clear, the right of the majority
to determine the rules under which the sen
ate would operate.

The thing that stands out In the above
analysis is that everything starts afresh
With the possible exception of the rules.
And these, too. It is submitted, start afresh
in whole or in part the moment a majority
of the senators at the opening of the Sen
ate of a new Congress so will it and so vote.
All that has happened over the past years
Is that there has been acquiescence In the
carry-over of rules of the Senate from Con-

In 1841 the Senate dismissed a printer whom
the Senate of an earlier Congress sought to
foist upon it. In 1876 the Senate abrogated
the joint rules of the Senate and House which
had been carried over from Congress to Con
gress by acquiescence for 87 years. In 1917
Senator Tom Walsh of Montana challenged
the binding effect of the rules of the earlier
Senate upon the new body and accomplished
his purpose of obtaining the cloture rule he
sought before acqUiescing in the old rules.
In 1957, 1959 and 1961 Vice President Nixon
gave repeated advisory rulings that a major
ity of the Senate of a new Congress can act
to adopt its own rules without the obstruc
tion of actions and rules of the Senate of an
earlier Congress and that a motion to cut off
debate would be in order against a filibuster
attempt to prevent a determination of the
rules to govern the Senate of the new Con
gress.' ThUS, in the four closest precedents,
the Senate, While some of Its members talked

_Since the Constitution gives the majority
of the Senate present on January 10, 1967, the
right to "determine the rules of its proceed
ings," Section 2 of Rule XXXII can not thwart
this right. Section 2 of Rule XXXII provides
that "the rules of the Senate shall continue
from one Congress to the next Congress un
less they are changed as provided in these
rules." This Section may be valid with re
spect to rules that do not obstruct the will
of the majority of the senate of the new
Congress, but, as Vice President Nixon re
peatedly made clear. it is unconstitutional
as applied to Rule XXII. See AppendiX.
Simply put, a majority in 1959 cannot give
a minority in 1967 the right to prevent the
majority in 1967 from exercising its demo
cratic will. It might also be well to note
that there is doubt whether there actually
was a majority for this prOVision in 1959; it
was added as part of a "compromise pack
age" and no vote was ever taken on this pro
vision separately. At any rate, neither this
provision nor any other rule can override the
Constitution of the United States.

and Proceedings In the Congress of the
UnltedE;tates, VoL I, pp.15-21). Just as the
Senat()rs' of the. First Congress meeting In
1789 had undiluted power to determine the
rules under which they would operate, so the
Senators of the 90th Congress meeting In
1967 have undiluted power to determine the
rules under which they will operate. No rules
of the Senate of an earlier Congress protect
ing ftllbusters,can obstruct this right to adopt
rules to govern the transaction of business.
And no' Senator or group of Senators can
obstruct this' right by seeking to prevent
action on the rUles through undertaking a
filibuster. The filibuster is not a consti
tutional or a God-given right. It is up to
the majority of the Senators convening on
January 10, 1967, to determine whether and
how they willllmlt the use of the filibuster
for the Senate of the 90th Congress.

(3) Article 1, Section 5 of the Constitution
of the United §tates is Determinative. That
section declares that "each House may deter
mine the rules of its proceedings." Both the
language and context make clear that "each
House" means not only the separate branches
of the Congress-that is, the House and the
Senate-but also the separate branches of
each succeeding Congress. No reason has
been or can be adduced to Interpret this con
stitutional provision as a grant of rule-mak
ing authority to the members of the House
and the Senate meeting for the first time in
1789 and a withholding of this same author
ity from the members of the House and the
Senate of later Congresses. Both language
and logic lead to the conclusion that the con
stitutional authority to make rules is granted
to each House of each Congress.

Article I, Section 5, as we have just seen, is
an identical grant of rule-making authority
to each House of Congress. It Is not disputed
that the House of Representatives of each
new Congress has the power to, and does,
adopt new rules at the opening of each Con
gress. The identical constitutional provi
sion cannot reasonably be given a different
interpretation as applied to the Senate, a co
ordinate branch of the "Congress of the
United States." Article I, Section 1. The two
bodies must act as a team in the Congress,
and, if the Senate is so inhibited by old ruies
that it cannot express the will of its major
ity on legislation, the will of Congress Is
thwarted and the rule-making authority of
the House becomes meaningless. Every prin
ciple of constitutional construction supports
the interpretation of Article I, Section 5,
which gives the majority of the Senate pres
ent on January 10, 1967, the right to "deter
mine the rules of its proceedings" unfettered
by action or rules of the Senate of any pre
ceding Congress.-

(4) The Four Olosest Senate Precedents
Support the Right of the Majority to Act.
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not act as a continuous body in 1876 when
it adopted new joint rules; and it did not
act as a continuous body in 1917 when it
yielded to the contrary arguments of Sen
ator Walsh and adopted the cloture rule he
demanded.

It does not today act as a continuous
body; it wipes the slate clean on bUls, reso
lutions, treatles and nominations at the
beginning of each new Congress.

No one would deny that many Senators
have talked in terms of a continuous body
and that textbook writers have accepted
this talk in their academic works. But the
talk has been largely by those who tried
unsuccessfUlly-to use the phrase to pre
vent Senate action departing from that of
the Senate of an earlier Congress and who
have failed in their efforts.

Actually, parl1amentary bodies generally
have both continuous and discontinuous
aspects. The House of Representatives has
continuous aspects and yet no one refers
to it as a continuous body and no one dis
putes its right to adopt new rules at the
beginning of each congress. By the same
token, the Senate has both continuous and
discontinuous aspects; its limited continuous
aspects (e.g., two-third carry-over) do not
support the proposition that the Senate of
an earlier Congress can prevent the Senate
of a new Congress from acting upon rules
as the majority may determine at the open
ing of the new Congress.

The argument for the carry-over of the
rules seems to come down to this: Because
two-thirds of the Senators carryover, the
Senate is a continuous body; because the
Senate is a continuous body, the rules carry
over. Striking the words "continuous body"
out of this formula, the argument comes
down to this: Since two-thirds of the sena
tors carryover, the rules carry over. But this
is a patent non-sequitur. It assumes that
the carry-over of two-thirds of the Senate
always carries over a majority in favor of
the rules. The infusion of one-third neWly
elected Senators-both by their numbers and
their power of persuasion-may very well
change the majority view on rules and It Is
this majority view that is determinative
under our constitutional democracy, not who
carries over. That the new one-third may
change the majority on any matter is well
1llustrated by the· shifting of the Senate
from Party to Party over the years. The
argument that the two-thirds carry-over
prevents the new majority from acting on
the rules disenfranchises not only the newly
elected one-third, but the new majority who
are prevented from exercising their powers
and duties to make the rules for their own
work and laws for the people. To say that
the Senate of the 90th Congress In 1967 Is
the same as the senate of the First Congress
in 1789 because two-thirds of its members
carried over to the Senate of the Second
Congress is to prefer romantic form to ra
tional substance and dubious academic
theory to practical reality.

Some senators genuinely believe the Sen
ate is a "continuous body," Others genuinely
bel1eve that it is not, that it acts as a "dis
continuous body," Both have the right to
their opinions. But when a descriptive term
resulting from nothing more than the carry
over of two-thirds of, the Senators is. useg
as a reason for preventing the majority of the
body from determining the Senate's actions,
an adjective is being confused With a reason
and an effect with a calise. The parliamen
tary deadfall dug by the Senate of a dead
Congress, harmless enough as an abstraction,
should not be permitted to stultify and de
stroy the power of the Senate and of the
entire Congress in the present.

(7) Majority Rule Is The Letter and Spirit
01 our Constitution. The Supreme Court
has aptly described the principle of majority
rule as one "sanctioned by our Governmental
practices, by business procedure, and by the

whole philosophy of democratic Institutions,"
N.L.R.B. v. A. J. Tower Co., 329 U.S. 324, 331.

The pervasive need for majority rule was
recognized at the Constitutional Conven
tion. Alexander Hamilton, writing in the
Federalist, No. XXII, strongly emphasized
this need as follows:

"To give a minority a negative upon a
majority (which is always the case where
more than a majority is requisite to a de
cision) is, in its tendency, to subject the
sense of the greater number to that of the
lesser . . . If a pertinacious minority can
control the opinion of a majority, respect
ing the best mode of conducting it, the
majority, in order that something may be
done, must conform to the views of the
minority; and thus the sense of the smaller
number will overrule that of the greater,
and give a tone to national proceedings,"

The authors of the Constitution prescribed
majority rule as the rl1le for Congressional
action by expressly en'lmerating all the in
stances .in Which more than a majority vote
was to be reqUired These special cases
were l1mited to five. There are two-thirds
requirements in connection with (1) the
power of Congress to override the veto, (2)
Senatorial ratification of treaties, (3) the
initiation by Congress of proposals to amend
the Constitution, (4) the impeachment pow
er, and (5) the expulsion of members of
Congress. In these rare instances, Where it
was felt necessary to make exceptions to
majority rule, the Constitution expressly
said so (Article I, Section 7; Article II, Sec
tion 2; Article V; Article I, Section 3; Article
I, Section 5). This detailed specification of
the two-thirds requirement in connection
with particular powers demonstrates that,
when Congress was to operate by other than
majority rule, it was so instructed by definite
language in the Constitution."

Majority rule is the constitutional meas
ure for legislative action. As Senator Thom
as of Colorado pointed out in debating the
cloture rule of 1917, "majority rule is an
essential principle in American Government"
(55 Congo Rec. 33). Yet this fundamental
constitutional principle can only be reestab
lished in the United States Senate through
new rules, in whole or in part, at the open
Ing of the Senate of a new Congress. If
this route is blocked, there will be no way
to carry out this basic principle of the
Constitution and to implement the Supreme
Court's statement that a House of Congress
"may not by its rUles ignores constitutional
restraints •. ," United States V. Ballin, 144
U.S. 1, 5. We turn now to the parliamentary
steps to obtain majority rule at the open
ing of Congress.

VI. THE PARLIAMENTARY STEPS TO CHANGE RULE
xxn AT THE OPENING OF CONGRESS

(1) Proceedings on January 10, 1967. The
Senate of the 90th Congress wlll convene at
12 o'clock meridian on January 10, 1967. Im
mediately after the opening prayer, there
will be formallties of presenting credentials,
administering the oath to new members and
the election of officers. At the close of the
formalities, Senator Anderson or one of the
other Senators who supports a change in
Rule XXII to three-fifths of those present and
voting Will seek recognition and, upon re
ceiving recognition, w11l send his three-fifths
cloture resolution to the Chair and ask that
it be read. After the Clerk reads the three
fifths cloture resolution, the Senator who had
sent. that resolution to the desk will request
unanimous consent for the immediate con-

"It should be noted here that the argument
under this subsection (7), as distinguished
from the other arguments made In support
of the proposition that the Senate of a new
Congress has unfettered authority to deal
with Its rules, would be equally valid if raised
at a later stage in the Congress. See CON
GRESSIONAL RECORD, vol. 107, pt. 15, p. 19847.

slderation of· the resolution. Unanimous
consent for inlmediate. consideration of the
resolution is required because RUle XL en
titles the Senate to one day's notice in writ
ing ofmotion,s.to amend or modify a rule."
If unanlmo1lS /;lonsent Is forthcoming, the
resolution is on the floor of the Senate for
debate. If, as seems almost certain, one or
more Senators refuse unanimous consent,
the Senator who had sent the resolution to
the desk w1ll send to the desk a notice of
motion under Rule XL to amend Rule XXII
to provide for three-fifths cloture.

After the three-fifths cloture resolution has
been offered, one of the Senators seeking to
change Rule XXII to provide for majority
rule w1ll seek recognition and, upon receiv
ing recognition, will address the Chair sub
stantially as follows:

"Mr. President, on behalfof the following
Senators (listing them) and myself and in
accordance with Article I, Section 5 of the
Constitution of the United States and the
advisory rulings of the Chair at the opening
of the 85th, 86th and 87th congresses, I
send to the desk a resolution and I ask that
the Clerk read it,"

The resolution sent to the desk w1l1 be as
follows:

"Resolved, That rUle XXII of the Stand
ing RUles of the Senate is amended by add
ing a new section 3 as follows:

"3. If at any time, notWithstanding the
provisions of rule III or rule VI or any other
rule of the Senate, a motion, signed by six
teen Senators, to bring to a close the debate
upon any measure, motion, or other matter
pending before the Senate, or the unfinished
business, is presented to the Senate pursuant
to this section, the Presiding Officer shall at
once state the motion to the Senate, and
one hour after the Senate meets on the
fifteenth calendar day thereafter (exclusive
of Sundays, legal holidays, and nonsession
days) he shall lay the motion before the
Senate and direct that the Secretary call
the roll, and, upon theascertail\ment that
a quorum is present, the Presiding Officer
shall, without further debate, submit to the
Senate by a yea and nay vote the question:

"'Is it the sense of the Senate that the
debate shall be brought to a close?'

"And if that question shall be decided in
the affirmative bya majority. vote of the
Senators duly chosen and sworn,· then said
measure, motion, or other matter pending
before the Senate, or the unfinished bUsi
ness, shall be the unfinished business to the
exclusion of aU other business untll dis
posed of.

"Thereafter, debate upon. the measure,
motion, or other matter pending before the
Senate, or the unfinished business, the
amendments thereto, and motions with re
spect thereto, shall be I1mited in all to not
more than one hundred hours, of Which fifty
hours w1ll be controlled by the majority
leader, and fifty hours will be controlled by
the, ,minority leader. The· majority and
minority leaders w1ll divide equally the time
allocated among those Senators favoring and
those Senators opposing the measure, motion,
or other matter pending before the Senate, or
the unfinished·, business, the camendments
thereto, and the motions affecting ,the same;
Provided, however, That· any Senator. so re
questing shall be allocated a minmumtotal
of one .hour. It shall be the duty of the
Presiding Officer to keep the.time. ,.The above
provisions for time, in this paragraph. are
minimum guarantees.and the motion to
bring the debate to a close may specify addi
tional time for debate.· ' Except by unani
mous consent, no amendment shall be in
order after the vote to bring the debate to a

'0 Since Rule XL does not restrict the power
of the Senate to act expeditiously. on new
rules, the group seeking to change Rule XXII
acquiesces in this rule and is operating under
it.
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close. UriIe~"the ~ame has been presented
and read.priorcto· that time. No dila
tory mOJip~;c.. Or c' dilatory amendment. or
amendment'cnot germane shall be in order.
PoInts of order inclUding questions of
relevancy.' and appeals from the decision 'of
the Presldip.g.Ollicer, shall be decided with
out debate., i '., .' •• ',

"Resolved; iUTther. That section 3 of the
Standing RuleJ:l of the Senate be redesignated
as section 4."

After the Clerk readS the resolution. the
Senator who had sent the resolution to the
desk w1ll request unanimous consent for the
Immediate consideration of the resolution.
If unanimous consent Is denied. as seems al
most certain. the Senator who sent the reso
lution to the desk wlIl address the Chair as
follows:

"Mr. President. I therefore send to the
desk a notice of motion to amend certain
rules of the Senate and ask that it' be read."

The notice ormation would read as fol
lows:

"NOTICE OF MOTION TO AMEND CERTAIN SENATE
. RULES

"In accordance, with the provisions of Rule
XL, of the Standing RUles of the Senate. I
hereby give notice in writing that I shall
hereafter move to amend RUle XXII of the
StandIng Rules of the Senate in the follow
Ing partiCUlars, namely:

"Rule XXII of the Standing Rules of the
Senate Is amended by adding a new section
3 as follows:

"'3. If at any time, notwithstanding the
provisIons of rule III or rUle VI or any other
rule of the Senate, a motion. signed by sixteen
Senators. to bring to a close the debate upon
any measure. motion. or other matter pend
ing before the Senate, or the unflni.shed busi
ness. Is presented to the Senate pur.suant to
this section. the Presiding Ollicer .shall at once
state the motIon to the Senate. and one hour
after the Senate meets on the fifteenth cal
endarday thereafter (exclusive of Sundays.
legal holidays; and nonsession days) he shall
lay the motion before the Senate and direct
that the Secretary call the roll. and. upon the
ascertainment that a quorum is present. the
Presiding Ollicer shall. Without further de
bate. submit to the Senate by a yea or nay
vote the question:

'" "Is it the sense of the Senate that the
debate shall be brought to a close?"

"'And If that question shall be decided In
the alfirmative by a majority vote of the sen
ators duly chosen and sworn, then said meas
ure. motion, or other matter pending before
the Senate. or the unfinished business, shall
be the unfinIshed business to the exclusion
of all other business until disposed of.

u'Thereafter. debate upon the measure.
motion, or other matter pending before the
Senate. or the· unfinished business. the
amendments thereto. and motions With re
spect t'hereto, shall be 11m1ted In all to not
more than 100 hours. of which 50 hours wlll
be controlled by t'he majority leader, and
50 hours wlll be controlled by the minority
leader. The majority and mInority leaders
wlll divide equally the time allocated among
those senators favoring and those Senators
opposing the measure, motIon. or other mat
ter pendIng before the senate. or' the un
finished business, the amendments thereto.
and motions affecting the same; proVided.
however. that any Senator so requesting shall
be allocated a minimum total of one hour.
It shall be the duty of the Pre.siding Olficer
to keep the time. The above provIsIons for
time In this' paragraph are minimum guar
antees and the motion to bring the debate to
a clo.se may spec1fy additional time for de
bate. Except by unanimous consent. no
amendment shall be in order after the vote to
bring the debate to a close, unless the same
has been presented' and read prior to that
time. No 'dllatory motion. or dilatory
amendment, or amendment not germane
shall be in order•• ' Points of order including

questions of relevancy, and appeals from the
decision of the presiding Ollicer, shall be de
cided Without debate.

"'Section 3. Redesignate section 3 of the
Standing Rules of the Senate as Section 4: .

"The purpose of the proposed amendment
is:

"To provide for bringing debate to a close
by a majority of the Senators duly chosen
and sworn after full and fair discussion."

After the resolutions have been offered, the
Senate would presumably adjourn until
Wednesday. January 11th. It is not believed
that Majority Leader Mansfield would seek to
prejudice the right of the Senator.s bringing
up the resolution to change Rule XXII by
attempting to take up other business on
January lOth. Indeed, it Is customary for
the Senate not to remain in session for any
length of time on opening day when new
Senators who have just been sworn in have
congratUlatory and other festivities to at
tend. If, by ,some remote chance. an effort
were made to go to other business. it would
be Incumbent on the Senators supporting
either of the proposed rules changes to ob
ject to the transaction of any such business
or to make certain. by obtaining the neces
sary consents or parUamentary ruilngs. that
the transaction of .such business would not
waive the rights of the majority to adopt
rules at the opening of the Senate of the new
Congress. In other words, it would be neces
sary to make sure that the Vice Pre.sident
would be prepared to treat January 11th as
stlll the opening of the new Congres.s for
purposes of the rUles, despite the business
the Majority Leader proposed to tran.sact on
January 10th. As already indicated. how
ever. it is not beileved that this problem is
likely to arise; rather, it is a.ssumed that
debate on the Resolution w1ll commence on
January 11th without hitch.

(2) Proceedings on January 11, 1967 and
thereafter. As in past efforts to change Rule
XXII at the opening of Congre.ss, the Vice
President would lay the resolution before the
Senate during the morning hour. At the
conclusion of the morning hour. the resolU
tion would be placed on the calendar. At
that time the sponsor of the resolution for
three-fifths cloture would move that the
Senate proceed to the consideration of the
resolution. Debate on the motion 1;hat the
Senate proceed to the con.sideratlon of the
resolution would follow and presumably the
motion would be agreed to (see, for example,
the experience In 1961. CONGRESSIONAL REC
ORD. vol. 107, pt. 1. p. 231). As .soon as the
three-fifth.s resolution becomes the pending
business of the senate. the Senators who
have given notice of their proposal for ma
jority rule would offer their proposal a.s a
sub.stltute for the three-fifths cioture resolu
tion. Debate would then go forward on the
majority rule and three-fifths proposals.
During the cour.se of the debate on the mo
tion to proceed to consideration and on the
resolutions them.selves, it would be incum
bent on the Senators supporting either of
the rules changes ·to object to the transac
tions of any other bu.siness except by unani
mous consent or under a ruling from the
Chair that .such bu.slness would not prejUdice
the rights of the majority to adopt rules at
the opening of the Senate Of the new Con
gress. Presumably the debate would con
tinue from day to day after January 11th.

(3) Motion for Majority Cloture to be
Voted First. It is generally agreed both by
those supporting majority rule and those
supporting three-fifths cloture that the pro
posal for majority rule should be voted
upon first. Because of this. it is Important
that the three-fifths proposal be offered first
and that the majority rule proposal be of
fered as a substitute for it. This would au
tomatically bring majority cloture up for
the first vote.

(4) Tactic, ot the Opposition. What
tactics the opposition to a change In Rule
xxn wlIl adopt are, of course. not known

to us at this time. The opponents have at
lea.st the following alternatives:

(i) They can move to table the Resolution
to change the rules. If a majority votes to
table. such action would. as Vice President
Nixon made clear In 1957. constitute ap
proval of Rule XXII as a part of the rules of
the Senate of the 90th Congre.ss.

(11) They can move to commit the ResolU
tion to committee as was done in 1961.
This would also constitute approval of Rule
XXII as a part of the rules of the Senate
of the 90th Congress.u

(111) They can seek to defeat a motion to
take up the Resolution to change Rule xx:n
or .seek to defeat the Resolution Itself. If a
majority so votes, this would likewise con
stitute approval of Rule XXII.

(iv) They can make a point of order
against the consideration of the Resolution
to change Rule XXII. The point of order
would not, clearly not, be well taken.
Whether or not the proposed Resolution is
considered under the Constitution or under
the exi.sting rUles, in either event it is clearly
in order. If rules do not carryover from
Congress to Congress except by acquiescence
the proposed Resolution is in order as an ex~
pression of such acquiescence in the exist
ing rules other than Rule XXII plus a new
RUle XXII. If the rules do carryover. the
Resolution Is in order (as then Majority
Leader Johnson's Resolution was In 1959)
as a Resolution to change a particular Rule.u

If the opponents of a change in RUle XXII
do not have the votes to table (as in (i)
above). to send to committee (as in (11)
above). or to defeat the proposed Resolution
(as In (lll) ), those who are most strenuously
opposed to majority rule wlll undOUbtedly
seek to filibuster either the motion to take
up the rules change or the rUles change itself
or both. It Is then and only then that the
real constitutional issue arI.ses: Whether a
majority of the Senators of the neWly-con
vening body can cut off debate in order to
carry out their constitutional function of
determining rules or whether they must
stand powerless before the minority shielded
by t'he RUles of an earUer Senate? As we
have conclusively demonstrated in Point V
there can be only one answer to this ques~
tlon-the majority of the Senate of the 90th
Congress has the power. under the Consti
tution. to act to determine its rUles.

(5) Motion to Close Debate-Point 0/
Order Raised Against It. As just Indicated.
if the opponents of a change in Rule XXII
do not have the vote to table the resolution,
to commit it to committee or to defeat It.
they w1ll undoubtedly filibuster. After rea
sonably lengthy debate. the time w1ll come
for the proponents of a new Rule XXII to
make their move to end the filibuster. The

U The only other motions that appear pos
sible besides the tabling and committal mo
tions would be ones either to postpone indef
initely or to postpone to a day certain.
Unle.ss an agreement were made that the mat
ter would be considered at the later time as
though it were the opening of Congress, such
motions. if adopted, would likewise mean the
fastening of Rule XXII upon the Senate of
the 90th Congress.

12 Nor would a point of order lle on the
ground that the resolutions to change Rule
XXII must go to the RUles Committee. In
the first place. a majority of the Senate has
the right under exIsting rules to determine
whether a b1l1 or resolution should go to com
mittee or go directly tQ the calendar. Fur
thermore, as fully demonstrated In Point V
above. if any rule of the Senate did require
a rules change to go to committee and thus
prevent the majority from workIng its w1ll
at t'he opening of Congress. the rule itself
would be invalld as an effort by an earller
Congress to prevent the new majority from
working its w1ll.
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first step would be a request to the filibus
terers to agree to a vote at some specified
time in the future. If this request is re
fused, the next step would be to announce
that a motion to close debate will be made
on the following day as soon as recognition
can be obtained. At that time one of the
supporters of a new Rule XXII (either a
three-fifths or majority supporter) would
rise and address the Chair SUbstantially as
follows:

"Mr. President, it is now clear that a ma
jority of the members of this body desire to
change Rule XXII. It is also clear that there
has been a full and fair and even prolonged
discussion of this matter. Further discus
sion will not enlighten the Senate or the
nation, but will simply be an effort to keep
this body from acting. Therefore, under the
ConstitUtion and especially under Article I,
Section 5 thereof, and under the advisory
rulings of the Vice President Nixon, I move
that the Senate without further debate now
vote upon the question whether the body
wishes to terminate debate and to vote With
out further debate upon the pending reso
lution and all amendments thereto concern
ing Rule XXII." "

It would seem likely that Senator Russell
or one of his colleagues would raise a point
of order contending that the proposed mo
tion is out of order on the ground, as they
would claim, that· Rule XXII carries over
and is the only method for closing debate.
The matter would then be squarely before
the Vice President on the right of the Senate
of a new Congress to adopt its rules by a
majority vote and without the fetters of
Rule XXII laid down by an earlier Congress.

The Vice President would have three
choices:

(i) The Vice President could, and we sub
mit should, rule that the motion is in order
(as Vice President Nixon repeatedly made
clear he would have ruled). In this event
there would undOUbtedly be an appeal from
the ruling of the Chair and this appeal is
debatable. However, the Senators favoring
a change in RIlle XXII could move to table
the appeal and, if the tabling motion suc
ceeded, this would have the effect of uphold
ing the Vice Presidents ruling. Immediately
upon the tabling of the appeal, the Vice
President would put the motion to termi
nate debate, and, if this motion carried, the
Vice President would put the majority rule
proposal to the Senate. If that carried, it
would be the end of the matter; if it failed,
the Vice President would then put the three
fifths motion to the Senate. Whatever hap
pened, that would be the end of the matter."

(11) The Vice President COUld, with or
without giving an advisory ruling, place be
fore the Senate the constitutional question
whether the motion to terminate debate was
in order. During the debate on Rule XXII
in the 87th Congress, Vice President Johnson
indicated that this was the course he would
follow in dealing with any question involv
ing an interpretation of the Constitution
(CONGRESSIONAL RECORD, vol. 107, pt. 15, p.
19847). Senator Keating in a series of par-

" This form of motion is probably to be
preferred to a motion for the previous ques
tion (as used in the House) to avoid the
raging academic controversy on the history
of the previous question motion from 1789
to 1806. We are convinced, however, that
the previous question motion could be uti
lized as an alternative.

"If the opponents of a change in Rule
XXII filibuster the motion to proceed to con
sideration of the rules change rather than
allOWing that motion to be voted upon (as
they did, for example, in 1961), the motion
to terminate debate Which we set forth above
would have to be made initially as an effort
to terminate debate upon the motion to pro
ceed to consideration of the change in Rule
XXII. While this might require two motions
to terminate debate rather than one, it would
not change the basic procedure in any way.

liamentary inquiries sought confirmation of
the view that a majority of Senators had the
power under the Constitution to determine
the rules of proceedings in the Senate. In
declining comment on one of the questions
pOSed during this colloquy, the Vice Presi
dent stated: "The Chair has no authority to
interpret the Constitution. ConstitutionaZ
questions must be submitted to the Senate
for determination under the uniform prac
tices Of the Senate." Ibid. This same view
Is set forth in the Manual on Sena.te Proce
dure prepared by the senate Parliamen
tarian. In the words of the Ma.nual (at
page 20): "It is not within the province of
the Presiding Officer to rule a bill or an
amendment out of order on the ground that
it is unconstitutional; the Presiding Officer
has no authority or power to pass on the con
stitutionality of a measure or amendment;
that Is a matter for the Senate itself to
decide.

If the Vice President should follow this
course, any point of order against the motion
to terminate debate under Article I, section
5 of the Constitution, would be put to the
Senate for decision. If a majority of the
Senators rejected the point of order and voted
that the motion to terminate debate was in
order, then the motion to terminate would
be put and from there on the procedure
would be identical with that in (I) above.

(iii) The Vice President COUld, of course,
contrary to Vice President Nixon's several
advisory rUlings and to his own views ex
pressed over a number of years, sustain the
point of order against the motion to ter
minate debate. If he did this, we could ap
peal the rUling, but the matter would be
subject to further filibuster and there would
be no way out of the dilemma. But the Sen
ators joining in this effort to obtain ma
jority rule in the Senate do not consider
this a realistic possibility.

(6) Motion to Close Debate-No Point of
Order Raised Against It. It was assumed in
the discussion under (5) immediately above,
that the motion to close debate under the
Constitution and the Nixon advisory rulings
would be met by a point of order and the
Vice President's ruling would thus come in
deciding the validity of that point of order.
But it is also possible that the opponents of
a change in Rule XXII would simply sit
tight in the hope that Vice President
Humphrey would put the motion to close
debate to the Senate jar debate (as Vice
President Johnson did in 1963) rather than
jar a vote (as Vice President Nixon indicated
he would do in 1957, 1959 and 1961). We
are confident that Vice President Humphrey
would put the motion to close debate to the
Senate for a vote rather than killing the mo
tion by putting it to the Senate for debate.

Our case to the Vice President on this
point can be simply put: You do not debate
a motion to end debate. This is for the
obvious reason that debating the motion
renders it meaningless. It is just like the
fact that you do not debate a motion to ad
journ because you defeat the motion by de
bating it. So, if the Vice President were to
say that there is no way to get to a vote on
a motion to end debate under the Consti
tution, he would be saying:

(i) You can debate a motion to end de
bate;

(il) You can kill a motion to end debate
with debate;

(ill) The Senate cannot act except under
RUle XXII;

(iv) The Senate does not have the power
of the Senate of the 1st Congress to adopt
r\lles by majority wlll.

The Senators seeking rules change are
confident that the Vice President will be
w1lling to help the Senate to perform its
Constitutional obligations. His statements
from 1953 to date make clear his belief that
the Senate of a new Congress does have the
power to act by majority will. We rest our
case in the firm belief that the Vice Presi
dent will put the motion to close debate to

the Senate for a vote not for certain death
by further debate.

(7) Procedure Like 1961, 1963 and 1965
not 1953, 1957 or 1959. It is immediately
recognizable that the proposed procedure
for January 10, 1967, is like the 1961, 1963
and 1965 procedure and is different from the
procedure adopted by the proponents of
majority rule at the opening of other recent
Congresses.

In 1953 and 1957, the motion utilized on
opening day was as follows:

"In accordance with Article I, section 5
of the Constitution which declares that • • •
'each House may determine the rules of its
proceedings' • •• I now move that this
body take up for immediate consideration
the adoption of rules for the Senate of the
Eighty-third (or Eighty-fifth) Congress."
In 1959 the same motion was offered as a sub
stitute for Majority Leader Johnson's mo
tion to amend the rules.

The Senators joining in the effort to change
the rules on January 10, 1967, have two alter
native courses open to them:

(i) They could have proceeded with the
motion to take up rules as they did in 1953
and 1957 and as they sought to do in 1959.

(11) Or they could proceed, as they did
in 1961, 1963, and 1965 and are now doing,
under the Constitution, Vice President
Nixon's advisory rulings in 1957, 1959 and
1961, and the existing rules (to the extent
they do not thwart the will of the majority).

The motion to take up rules utlllzed in
1953, 1957 and 1959 proceeds on the assump
tion that the rules of the Senate do not carry
over from Congress to Congress except by
acquiescence of a majority of the Senate of
the new Congress. The briefs submitted in
support of the motion to take up the rules
at the opening of those Congresses made out
an overwhelming case for this proposition.

We have, however, decided on the second
alternative of proceeding under the· Con
stitution, Vice President Nixon's rulings and
the existing rules, for four reasons:

(i) Some Senators have indicated concern
at operating under general parliamentary
procedures even during the· period of the
adoption of rUles, and the procedure now
being followed· avoids this problem, for the
rules are assumed to carryover except to
the extent that they thwart the ability of the
majority to determine the rules at the open
ing of the Senate of the new Congress.

(11) Vice President Nixon repeatedly ex
pressed his opinion at the opening of the
85th, 86th, and 87th Congresses that the
rules do carryover from .senate to Senate
except that earlier rules, insofar as they
restrict the power of the Senate .ofa new
Congress to change its rlIles, .are not bind
ing on the Senate at the opening of a new
Congress.

(lil) Then Majority Lel\cter Johnson's 1959
action in bringing ~p a ruleschange on open
ing day of the new Congress is a recent prece
dent for immediate consideration under the
rules of SUCh. rules chllIlges as are desired by
a majority of the lllembers of the Semite.

(iv) This procedure worked smoOthly in
1961, 1963, and 1965... It .. was thwarted in
1961 only bya motion to send to committee
adopted by the barest majority and in 1963
by Vice President Johnson's putting the mo
tion to close debate to the Senate for debate.
If the Vice President and ,a majority.are
now on our side, as we believe them to be,
the procedure we are utilizing. wlll be ef-
fective. .. .i·

We desire to make it extremely clear that.
by proceeding as we.are doing under both
the Constitution and the existing rules, we
do not waive and we cannot be considered
as waiving the constitutlonalpower of the
Senate of the new Congress to adopt their
own rules by majority vote unfettered by
any restrictive rules of the past. We are
proceeding under the Constitution and under
Vice President Nixon's repeated advisory rul
ings that the rules; although they do carry
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"It Is the opinion of the Chair that at the
beginning of a new Congress a majority of
the Senate has the constItutional right to
work its will with regard to the rules by
which It desires to be governed, and that that

the rules adopted previously by the Senate,
but, as the Chair also indicated in that opin
Ion, It Is the view of the Chair that a ma
jority of the Senate has a constitutional
right at the beginning of eacil new Congress
to determine what rules It desires to follow"
(CONGRESSIONAL RECORD, vol. 105, pt. I, p. 6).

• • •

"If, for example, during the course of the
debate on the motIon of the Senator from
Texas, which deals with changing the rules,
a Senator believes that action should be
taken and debate closed, such Senator at that
time could, In the opinion of the Chair, raise
the constitutional question by moving to cut
off debate. The Chair would Indicate his
opinion that such a motion was in order but
would submIt the question to the Senate for
Its decision" (CONGRESSIONAL RECORD, vol. 105,
pt. I, p. 9).

"The resolution SUbmitted by the Senator
from Texas will be considered under the
rules of the Senate which have been adopted
previously by the Senate. But as the Chair
stated earlier today, and as he expressed him
self more fully In an advisory opinion at the
beginning of the last Congress, In the opin
Ion of the Chair the rUles previously adopted
by the Senate and currently In effect are not,
Insofar as they restrict the power of the Sen
ate to change Its rUles, binding on the
Senate at this time.

"The Chair expressed that opinIon In the
last Congress, but It Is only an opinion. The
question of constitutlonaUty lies within the
power of the Senate Itself to decide, The Con
stitution gives to the Senate the power to
make Its rules. That means that the Members
of the Senate have the right to determine the
rules under which the Senate wIll operate.
This right, In the opinIon of the Chair, Is
one which can be exercised by and Is lodged
in a majority of the Members of the Senate.
This right, In the opinIon of the Chair, In
order to be operative also ImpUes the con
stitutional right that the majority has the
power to cut off debate in order to exercise
the right 0/ changing or determining the
rules" (CONGRESSIONAL RECORD, vol. 105, pt. I,
p.8-9).

•

*

•

•

•

•

•

*

•

•

*

•

"... The Chair stated that at the begin
nIng of a new Congress a majority of the
Members of the Senate can, either by posi
tive action or by waiver of the right to take
such action proceed to adopt Its rules; but
If the Senate proceedS. without objection,
under rules previously adopted, to the con
duct of business, It Is the Chair's opinion
that then the rules adopted in prevIous
Congresses will apply to the Congress In
whIch this Senate is sittIng.

"On the other hand. If at the begInnIng
of a Congress, before other business Is trans
acted, a majority of the Members of the
Senate desire to change the rules under
Which the Senate has been operating, It Is

"The ruUng of the Chair Is that any rule
adopted In a previous Senate which would
Inhibit the right of a majority of the Mem
bers of the Senate In a new Congress to
adopt its rules is not applicable. And, as
the Chair has made hIs ruling previously, the
Chair would hold that In this Instance the
tillng of the motion under rule XL, as the
Senator has Indicated he would desire to
proceed, Is proper; but that any section of
the rules, other than rUle XL, which would
Inhibit the right of the majority of the
Members of the Senate to determine Its
rules, would not be applicable."

"A constitutional question would be pre
sented If the time should come during the
course of the debate when action on chang
Ing the rules should seem unlikely because of
extended debate. At that point any Member
of the Senate, In the opInion of the Chair,
would have the right to move to cut off
debate. Such a motion would be questioned
by raising a point of order. At that point
the ChaIr would submit the question to the
Senate on the ground that a constitutional
question had been raised because of the
Chair's opinion that the Senate, at the com
mencement of a new Congress, has the power
to make Its rules. That power, In the ChaIr's
opinion, cannot be restricted even by action
of the Senate Itself, Which would be the case
where the membership of the Senate In one
Congress has attempted to curtail the con
stitutional right of the membership of the
Senate In another Congress to adopt its
rules" (CONGRESSIONAL RECORD, vol. 105, pt. I,
p.l03).

In 1961, dUring the debate on the rules
at the openIng of the Senate of the 87th
Congress, Vice President NIxon gave advisory
rUlings as follows (CONGRESSIONAL RECORD,
vol. 107, pt. I, pp. 9-13) :

"The Chair has Indicated his opinion that
at the beginning of each new Congress a
majority of the Members of the Senate have
the constitutional right to determine the
rules under whIch the Senate will be guided.
Once that decision is made, or once the
Senate proceeds to conduct business under
rules adopted In previous Congresses, those
rules will then be In effect,"

"The key problem around which this dis
cussion has resoived Is with regard to the
question of whether the Senate can move to
bring a question 0/ change 0/ the rules to a
vote, as the Senator from Wyoming Is aware.
It Is the opinion of the Chair that Insofar
as that problem Is concerned, at the begin
ning 0/ a new Congress the Senate can pro
ceed to adopt new rules or to amend old
rules without being inhibited by any previ
ous rule which might restrict or deny the
constitutional right or power of a majority
of the membership of the Senate to deter
mine Its rules" (CONGRESSIONAL RECORD, vol.
105, pt. I, p. 102).

• • • • •

right cannot be restricted by the membership
of the Senate In one Congress Imposing Its
will on the membership of the Senate In an
other Congress" (CONGRESSIONAL RECORD, vol.
105. pt. I, p. 101).

•

•

•

•

•

••

•

••

".

".

"In the opinIon of the Chair, as he has ex
pressed It both yesterday and at the begin
ning of the first session of the last Congress,
the rules of the Senate continue from ses
sion to session until the Senate, at the be
gInning of a session indicates Its wIll to the
contrary.

"In the opinion of the Chair, also, however,
any rule of the Senate adopted In a prior
Congress, which has the express or implied ef
fect of restrIcting the constitutional power
of the Senate to make its own rules, Is in
applicable when rules are before the Senate
for consideration at the beginning of a new
Congress.

"It has been the opinion of the Chair. for
example, that subsection 3 of rule xxn
would fall In that category, because It has
the practical effect, or might have the prac
tical effect, of denying to a majority of the
Senate at the beginnIng of a new Congress
Its constitutional power to work Its will with
regard to the rules by which It desires to be
governed.

"On the other hand, In the opinion of the
Chair, the requirement that any proposal to
amend or adopt rules lie over for a day.
under rule XL. would not have such an In
hibiting effect. Consequently, the Chair be
lieves that rule XL Is one which can properly
apply In connection with consideration of the
rules by the Senate at this point" (CONGRES
SIONAL RECORD, vol. 105, pt. I, p. 96).

ApPENDIX

VICE PRESIDENT NIXON'S RULINGS
In 1957, during the debate on the rules at

the openIng of the Senate of the Eighty-fifth
Congress, Vice President Nixon gave an ad
Visory ruling as follows (CONGIlESSIONAL REC
ORD, vol, 103, pt. I, pp. 178-179):

"It Is the opinIon of the Chair that while
the rules of the Senate have been contInued
from one Congress to another, the right of a
current majority of the Senate at the begin
ning of a new Congress to adopt Its own rules,
stemmIng as It does from the Constitution It
self, cannot be restrIcted or limited by rules
adopted by a majority of the Senate' In a
previous Congress.

"Any provision of Senate rules adopted In
a previous Congress whIch has the expressed
or practical effect. of denyIng the majority
of the Senate In a new Congress the right to
adopt the rules under Which it desires to
proceed Is, In the opInion of the ChaIr, un
constitutional. It Is also the opinion of the
Chair that sectIon 3 of rule 22 In practice has
such an effect.

"The ChaIr emphasizes that this Is only his
own opinion, because under Senate prec
edents, a question of constitutionality can
only be decided by the Senate Itself, and not
by the ChaIr.

"At the beginning of a session In a newly
elected Congress, the Senate can Indicate Its
will In regard to Its rules In one of three
ways:

"First. It can proceed to conduct Its busi
ness under the Senate rules whIch were In
effect In the previous Congress and thereby
Indicate by acquiescence that those rules con
tinue In effect. ThIs has been the practice
In the past.

"Second. It can vote negatively when a mo
tion Is made to adopt new rules and by such
action IndIcate approval of the previous rules.

"Third. It can vote affirmatIvely to proceed
With the adoption of new rules.

"TurnIng to the parliamentary situation
In whIch the Senate now finds Itself, If the
motion to table should prevail, a majority
of the Senate by such action would have
Indicated Its approval of the previous rules
of the Senate, and those rules would be bind
ing on the Senate for the remainder of this
Congress unless subsequently changed under
those rules.

"If, on the other hand, the motion to
lay on the table shall fall, the Senate can
proceed with the adoption of rules under
Whatever procedures the majority of the
senate approves.

"In summary. until the Senate at the Ini
tiation of a new Congress expresses Its will
otherwise, the rules In effect In the pre
vious Congress in the opinion of the Chair
remain In effect, with the exception that the
Senate should not be bound by any provi
sion In those previous rules whIch denies
the membership of the Senate to exercise Its
constitutional right to make Its own rules,"

In 1959, durIng the debate on the rules
at the openIng of the Senate of the Elghty
sixth Congress, Vice President Nixon gave
advisory rulings as follows:

"Under the advisory opinion the Chair
rendered at the beginning of the last Con
gress, It is the opinion of the Chair that un
tu the Senate indicates otherwise by Its ma
jority vote the Senate Is proceeding under

over fi:ot#cb~~~Elss'toCongress, cannot re
strIct whf\.ta~jority.(If the Senate of the
neW'Congl:e5swants to do at the opening
of a. new congress in the way of determinIng
what rules are. to govern .the body for the
next two years. . WIth a majority of the
Senators supporting a change in Rule xxn
at the openln~ophe 90thGongress and with
a' VIce President wh(l has long favored such
actIon; . 1967 Is. the year of decIsion.

RespectfUlly Submitted by Senators Join
Ing In MotiOn to Amend. RUle XXII to Per
mit a Majority of the Total Senate to Close
Debate..
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the opinion at the Chair that the majority
rule will apply."

"It is the opinion of the Chair that so
long as no substantive business is undertaken
by the Senate the opening of the new Con
gress st1ll is in effect, so that the Senate
would be able to adopt its rUles under the
majority procedure Which the Chair has
described."

" .•• As the Chair pointed out in his
advisory opinion during a previous session
at the Senate, any provision of the rules
adopted by the Members of the Senate in one
Congress cannot, in his opinion, inhibit the
constitutional right ot a majority of the
Members at the Senate in any new Congress
to adopt their rules by majority vote.

"As the Senator tram Georgia has properly
pointed out, only a majority vote is required
to change the rules, if the Senate reaches
the point of voting.

"What the Chair held as, in his opinion,
unconstitutional was the attempt of the Sen
ate In a previous Congress to inhibit the right
of the Senate in a practical sense to get to
the point where it could adopt rules by ma
jority vote."

The VICE PRESIDENT. The Senator
from South Dakota may proceed.

Mr. McGOVERN. Mr. President,
what we do here today, I wish to make
perfectly clear, will not be a precedent
for any action this body may take later,
except as to the right of a majority of the
Senate to act on its own rules at the
opening of a Congress, unfettered by any
rules of the Senate of earlier Congresses
that would prevent a majority of the
Senate from working its will on the rules.
It would not be a precedent for any ac
tion during the term of the Senate.

Appropriate action under article I, sec
tion 5, of the Constitution at this time
cannot be deemed a precedent for im
proper action not under that constitu
tional provision at some future time. A
motion to close debate upon a rules
change at the opening of Congress is ap
propliate action under the Constitution.

Mr. President, under article I, section
5, of the Constitution, which provides
that a majority of each House shall con-

surplusage and other matters; but
when it is resolved into its solid com
ponent, it amounts to nothing more
than an effort to shut off debate. That
can only be done by a two-thirds vote.
It can be done in the House of Repre
sentatives by a majority, only because
there is a special rule in the Rules of
the House of Representatives to that

. effect. But under every other parlia
mentary procedure, insofar as I am
familiar with the authorities on the
subject, including Robert's Rules of
Order, section 29, this is a summary
motion to chop off debate in this body;
and that is tantamount to asking for
the previous question.

In every case, the previous question
called for two-thirds. Here, however, it
is expected that it is to be resolved by a
majority vote; and the author of the mo
tion has so stated in the presentation
which he has made to the Senate. In
fact, the Senator from South Dakota has
intimated to the occupant of the chair
that the question should be determined
by a majority vote of the Senate.

So, no constitutional question being
involved, and this being a summary mo
tion, it fiies 'in the face of the present
rules of the Senate and of all other
parliamentary procedure, and is, in my
judgment, clearly subject to a point of
order.

The VICE PRESIDENT. The Chair
feels that it is its obligation at this paint,
in light of the point of order raised by
the Senator from Illinois, to state its
view on this matter.

The point of order made by the Sena
tor from nlinois involves or raises the
question of the constitutionality of the
motion of the Senator from South Da
kota. On many occasions questions have
been raised regarding the constitutional
right of the Senate to act in a given
manner, and the precedents are uniform.
The Chair, on all these occasions, has
submitted such questions to the Senate
for its consideration.

The Chair is sure that Members of the
Senate are well aware of the Presiding
Oflicer's record as a U.S. Senator, at that
time as an advocate of a point of view.
The Chair is now the Presiding Oflicer
of the entire Senate and stands as a
servant of the Senate, rather than as an
advocate within it.

Therefore, the precedent, which is a
part of Senate history-namely, that the
Chair has submitted constitutional ques
tions to the Senate for its decision-the
Presiding Oflicer believes to be a sound
procedure. It has not been considered
the proper role of the Chair to interpret
the Constitution for the Senate. Each
Senator takes his own obligation when
he takes his oath of ollice to support and
defend the Constitution. The Presiding
Oflicer is aware of no sufficient justifica
tion for reversing this procedure.

Because the point of order made by the
Senator from illinois involves the con
stitutionality and; propliety of the mo
tion of the Senator from South Dakota-
and at this time the Senate is attempting
to modify its rules at the opening of
Congress under rule XX on matters re
lating to questions of order-the Presid
ing Ollicer mEl.y submit any question of
order for the decision of the"Senate.

Therefore, following the precedent of

Mr. RUSSELL. Mr. President, the
motion is confused. One-half of it will
have to be submitted at a time. Both
proposals cannot be submitted at the
same time.

The VICE PRESIDENT. The Sena
tor from Georgia is correct in refer
ence to his request that there be a
division of the question, under Senate
rule XVIII; and that division, of
course, would take place at the time
of the vote upon the motion. How
ever, the Chair should say that a point
of order can be raised against the
entire motion at any time.

Mr. RUSSEIL. All right.
Mr. DffiKSEN. Mr. President, I

make the point of order that the mo
tion is out of order; and in support of
that point of order, I take the position
that this motion does not present a
constitutional question.

The motion simply is a dressed-up
"previous question." It contains some

stitute a quorum to do business and that
"each House may determine the rules of
its proceedings," I move that debate upon
the pending motion to proceed to the
consideration of Senate Resolution 6 be
brought to a close in the following man
ner:

The Chair shall immediately put this
motion to the Senate for a yea-and-nay
vote; and upon the adoption thereof, by
a majority of Senators present and
voting, a quorum being present, there
shall be 2 hours of debate upon the mo
tion to proceed to the consideration of
Senate Resolution 6, divided equally be
tween the distinguished Senator from
Montana [Mr. MANSFIELD] and myself;
and immediately thereafter, the Chair
shall put to the Senate, without further
debate, the question on the adoption of
the pending motion to proceed to the
consideration of Senate Resolution 6.

The VICE PRESIDENT. Will the
Senator from South Dakota send the
motion to the desk, so that the clerk may
read it?

Mr. RUSSELL. Mr. President, how
can the Senator embrace all his proposals
within one motion? It gets to be a divi
sional question. He will have to sub
mit his motion in two questions. I am
confident I am right about that.

The VICE PRESIDENT. The clerk
will restate the motion of the Senator
from South Dakota for the edification
of the Senate.

The assistant legislative clerk read the
motion, as follows:

Mr. President, under article I, section 5, of
the Constitution, which provides that a ma
jority of each House shall constitute a
quorum to do business, and each House may
determine the rules of its proceedings, I
move that debate upon the pending motion
to proceed to the consideration of S. Res. 6
be brought to a close in the following man
ner:

The Chair shall immediately put the mo
tion to the Senate for a yea-and-nay vote
and, upon adoption thereof by a majority of
those present and voting, With a quorum
present, there shall be two hours of debate
upon the motion to proceed to the considera
tion of S. Res. 6 divided equally between the
proponents and the opponents thereof and
immediately thereafter the Chair shall put
to the Senate, without further debate, the
question on the adoption of the pending
motion to proceed to the consideration of
S. Res. 6.

*

•

*

*

**

*

**

*

*
"The Chair in his advisory opinion did

hold that the Senate was a continuing body
and that the rules of the Senate did con
tinue except for any rule adopted by the
Senate Which, in the opinion of the Chair,
would inhibit the constitutional right of a
majority of the Members of the Senate to
change its rules or adopt new rules at the be
ginning of a new session of the Senate. This
was the basis of the Chair's advisory opinion.
The Chair's opinion was not that it was not
a continuing body and that it began with
no rules at all at the beginning of a new
Congress. It is the opinion at the Chair
that, at the beginning of each new session
of Congress, the senate does operate under
and begins its business with the rules adopt
ed in previous sessions of the Senate; but
the Chair holds that any provision of the
rules previously adopted which would re
strict what the Chair considers to be the
constitutional right of the majority of the
Members of the Senate to change the Sen
ate's rules, or to adopt new rules, ,WOUld not
be appllcable."

• • • • •
"The Chair expressed his opinion that the

provisions of rule XXXII Which would in
hibit the right of a majority of the Members
of the Senate at the beginning of a new Con
gress to change its rules by majority vote
would be unconstitutional."



January 18, 1967 CONGRESSIONAL RECORD - SENATE 919
the Senate, the Chair submits to the
Senate the question: Shall the point of
order made by the Senator from TIlinois
be sustained? That question is debata
ble.

Mr. MANSFIELD. Mr. President, I
have a series of parliamentary inquiries
I would like to propound if I may do so
now.

The VICE PRESIDENT. The Senator
may state them.

Mr. MANSFIELD. Mr. President, first
of all, am I correct in stating that the
point of order raised by the Senator
from from minois questioning the pro
priety of the motion of the Senator from
South Dakota [Mr. MCGOVERN] has been
submitted to the Senate by the Chair
and that that point of order is debatable?

The VICE PRESIDENT. The answer
is "Yes."

Mr. MANSFIELD. Mr. President, a
further parliamentary inquiry.

Am I. correct in stating that it would
be a proper procedure for any Senator
to move to. table the point of order, and
that if that tabling motion prevailed, the
effect of that vote would be to affirm the
propriety of the motion of the Senator
from South Dakota [Mr. MCGoVERN]?

The VICE PRESIDENT. That is cor
rect. The motion would then be the
pending question.

Mr. MANSFIELD. Mr. President, a
further parliamentary inquiry.

Am I correct in stating that the motion
to table requires but a simple majority?

The VICE PRESIDENT. That is cor
rect, according to the rules of the Senate
and the precedents.

Mr. MANSFIELD. Mr. President, a
further parliamentary inquiry.

If the Senate, by an affirmative vote
tabled the point of order submitted to
the Senate by the Chair, would the pend
ing question at that time be the motion
to proceed to the consideration of senate
Resolution 6?

The VICE PRESIDENT. That would
be the only question left before the Sen
ate.

Mr. DffiKSEN. Mr. President, will
the Chair clarify that statement? If the
motion to table is voted down--

The VICE PRESIDENT. If a motion
to table the point of order made by the
Senator from minois is carried--

Mr. DIRKSEN. If the motion is car
ried-I am speaking now about the mo
tion to table.

The VICE PRESIDENT. Yes. If the
motion to table fails, the point of order
remains the pending question and is de
batable.

If the motion to table carries, then, of
course, the point of order is not valid,
and it is the understanding of the Chair,
and he will so advise the Senate, that the
motion of the Senator from South Da
kota would be valid and the Chair would
be instructed to place that motion before
the Senate for an immediate vote.

Mr. DffiKSEN. Mr. President, will the
majority leader yield for a further par
liamentary inquiry?

Mr. MANSFIELD. I yield.
Mr. DIRKSEN. If this decision is ap

pealed or submitted to the Senate for a
vote, the Chair will have to resolve by
the size of the vote whether or not the
Chair is sustained or is not sustained.

What would the Chair do-and I think
it is an appropriate parliamentary in
quiry-if there were only a majority and
not two-thirds to sustain the position of
the Chair?

The reason for the inquiry is simply
this: I am trying to ascertain, if it were
done by a majority, whether that would
be tantamount to imposing cloture on
the Senate by a majority vote.

The VICE PRESIDENT. The Senator
from minois, as I understand, is asking
the question: If the point of order which
he has made is subjected to a motion to
table, and the motion to table receives
a majority vote, would the motion of the
Senator from South Dakota to take up,
with its proviso for submission of the
question to the Senate after 2 hours
debate, then be subject to further de
bate, and would a majority vote on a
tabling motion have the effect of cutting
off all debate?

That is what the motion provides.
Mr. MANSFIELD and Mr. ERVIN ad

dressed the Chair.
The VICE PRESIDENT. The Chair

recognizes the Senator from Montana.
Mr. MANSFIELD. Mr. President, I

have a further parliamentary inquiry to
make, if I may. This is not surplusage;
I raise it for emphasis, because the issue
has been covered in whole or in part be
cause of various other questions raised.

Assuming that the yeas and nays are
ordered on the motion to proceed to Sen
ate Resolution 6, am I correct in stating
that if the Senate affirms the propriety
of the motion of the Senator from South
Dakota [Mr. MCGOVERN] no further de
bate on the pending question would be
allowed, and the Chair would order the
clerk to call the role on the motion to
proceed to the consideration of Senate
Resolution 6?

The VICE PRESIDENT. The Senator
is correct. The wording of the motion so
states, with the 2-hour proviso.

Mr. PASTORE. Mr. President, will the
Senator yield at this point?

Mr. MANSFIELD. I yield.
The VICE PRESIDENT. At the end of

2 hours the issue would be before the
Senat.e for a yea-and-nay vote.

Mr. PASTORE. Mr. President. will the
Senator yield?

Mr. MANSFIELD. I yield.
Mr. PASTORE. Is the motion of the

Senator from South Dakota debatable or
not debatable?

Mr. MANSFIELD. Under the terms
laid down at the request of the Senator
from South Dakota [Mr. MCGOVERN], he
does have a 2-hour limitation.

Mr. PASTORE. Yes, if the motion
carries; but is it debatable before com
ing to a vote?

Mr. MANSFIELD. The point of order
is debatable. And the Chair has sub
mitted the point of order to the Senate
for debate and determination.

Mr. PASTORE. I am not talking
about the point of order. I am talking
about the original motion of the Senator
from South Dakota. Is it debatable or
not debatable? I realize that if it is car
ried and goes to a vote, whether it is de
batable or not debatable, there is a lim
itation of time.

The VICE PRESIDENT. At this point
the Chair informs the Senator from
Rhode Island that a point of order has

been raised on the motion of the Senator
from South Dakota. The Chair said that
the point of order is debatable.

Mr. PASTORE. If a motion is made
to lay the point of order on the table and
that motion is carried, do we revert to
the original motion made by the Senator
from South Dakota? Is that original
motion debatable or not debatable?

The VICE PRESIDENT. For 2 hours.
The Senator from Rhode Island raised
the same question which the Senator
from Montana raised in his parliamen
tary inquiry; namely, that a point of
order has been raised by the Senator
from minois to the motion of the Sena
tor from South Dakota. The motion of
the Senator from South Dakota involves
a question of constitutionality.

The Presiding Officer has placed that
decision before the Senate, under prece
dent. A point of order has been made
by the Senator from TIlinois. If a mo
tion to table that point of order under
the parliamentary inquiry procedure of
the majority leader is made, and if a
majority vote to table is obtained, that
invalidates the point of order and vali
dates the motion of the Senator from
South Dakota, which sa:s, in turn, that
the motion shall be debated for 2 hours,
and that at the end of the 2 hours the
Chair shall place the question before the
Senate.

Several Senators addressed the Chair.
The VICE PRESIDENT. It makes it

the pending question under the terms of
the motion. However, the effect of the
tabling motion on the point of order,
under Senate precedent, carries the
point of order which, in turn, directs
the Chair to put the question under the
terms of the motion of the Senator from
South Dakota to the Senate ordering the
yeas and nays at the end of 2 hours'
debate. That is the motion.

several Senators addressed the Chair.
The VICE PRESIDENT. The Senator

from Montana [Mr. MANSFIELD] has the
fioor.

Mr. MANSFIELD. I yield to the Sen
ator from minols.

Mr. DIRKSEN. Mr. President, the
Senator from Rhode Island is correct
that is, the 2 hours will not obtain until
the motion is carried.

Mr. PASTORE. Until it is carried.
Mr. DIRKSEN. There Is one way to

cure it, and that is to make it moot by
having the majority leader ask unani
mous consent for 2 hours of time. That
takes care of the situation. But we can
not get 2 hours under this resolution un
less we first adopt it. In so doing, of
course, we will have to pass on the point
of order that I make.

Mr. HOLLAND. Mr. President, a par
liamentary inquiry.

Mr. MANSFIELD. Mr. President. I
should like to make a unanimous-consent
request at this time.

Mr. HOLLAND. Mr. President, will
the Senator from Montana yield to me
first for a parliamentary inquiry?

Mr. MANSFIELD. Could I make my
request first, please?

:Mr. President, I ask unanimous con
sent that there be a limitation of 2 hours
on the pending question, the time to be
equally divided between the distinguished
senator from South Dakota [Mr. Mc-
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GOVERN] and the Senator from Montana
[Mr. MANSFIELD].

Mr. JAVITS. Mr. President, reserving
the right to object, I wish to point out, in
answer to the Senator from Rhode
Island, that the motion is a motion to
close debate. It is not a motion to take
up the resolution. Two votes are re
quired by the Senate. There would first
be the necessary adoption of the motion
to close debate; the 2 hours of debate
would come thereafter, in the division
which the Senator from Georgia [Mr.
RUSSELL] has properly asked for, on the
issue of taking up the change in rule
XXII. At the end of those 2 hours, the
Chair would be required to put that ques
tion. So 2 hours of debate would be
granted without this unanimous-consent
request.

This unanimous-consent request, if the
Senator from South Dakota [Mr. Mc
GOVERN] persists in his motion, can be
locked in by anyone asking for the yeas
and nays, which means 4 hours of de
bate. That is all right with me. I have
no objection to it. However, I wish to
point out that the motion will not cut
off 2 hours' debate, because it is not a
motion to take up; it is a motion to end
debate. Under the Constitution, that
motion lies; and that, in effect, is what
has happened here.

This is a historic time when, at long
last, the Gordian knot has been cut, a
knot which has been doubling back upon
itself for decades. The question can now
be settled by the Senate, I hope very
much that it will be at this time.

Mr. President, I withdraw my reser
vations.

The VICE PRESIDENT. The Chair
will ask the clerk to read the motion of
the Senator from South Dakota again, so
that there may be no confusion as to the
procedure.

The Chair observes, meanwhile, that
the observations of the Senator from New
York are proper and in order.

The assistant legislative clerk read as
follows:

I move that debate upon the pending mo
tion to proceed to the consideration of S.
Res. 6 be brought to a close In the folIowlng
manner: The Chair shall Immediately put
this motion to the Senate for a yea and nay
vote and, upon adoption thereof by a major
Ity of those present and voting, there shall
be 2 hours of debate upon the motion to
proceed to the consideration of S. Res. 6 di
vided equally between the proponents and
opponents thereof and Immediately there"
after the Chair shall put to the Senate, With
out further debate, the question on the
adoption of the pending motion to proceed
to the consideration of S. Res. 6.

The VICE PRESIDENT. The Chair
wishes to observe that in his earlier com
ments he had misunderstood the full
procedure of the motion of the Senator
from South Dakota. The observations
of the Senator from New York are cor
rect; namely, that the Chair would put
the question for an immediate vote.
Then, the second procedure would be
that 2 hours of debate on the motion to
take up would take place, and at the
end of the 2 hours, the vote would take
place.

Mr. HOLLAND. Mr. President, re
serving the right to object, has the Chair
already ruled, as I understand it has, that

the motion of the distinguished Senator
from South Dakota is divisible into two
different moieties?

The VICE PRESIDENT. The Senator
is correct.

M1'. HOLLAND. I so understood. I
invite attention to the fact, as a predi
cate for a parliamentary inquiry, that if
the motion to lay on '~he table the point
of order is carried, the first item for busi
ness would be the first portion only of
the divided motion of the Senator from
South Dakota, which would be the mo
tion to stop debate, and under its terms
it would be put immediately to the Sen
ate; am I correct?

The VICE PRESIDENT. The Senator
is correct.

Mr. HOLLAND. All right. The ques
tion then comes on the first part of the
motion, and it would corne before the
latter part of the motion would corne to
an issue at all, the part providing for
2 hours of debate on the first part of
the question. Is it not clear that the
first part of the question is subject to
debate?

The VICE PRESIDENT. It is the
Chair's view that since the question of
the constitutionality of the entire motion
raised in the point of order by the Sen
ator from Illinois is the pending ques
tion, that point of order is debatable;
but if a motion is made to table that
point of order on the entire motion of
the Senator from South Dakota, and if
the motion to table carries, the instruc
tions within the motion of the Senator
from South Dakota would be the ques
tion before the Senate, and it would be
an instruction, as it reads, "that debate
upon the pending motion to proceed to
the conSideration of Senate Resolution 6
be brought to a close in the following
manner: The Chair shall immediately
put this motion to the Senate for a
yea-and-nay vote and, upon adoption
thereof by a majority of those present
and voting"-

At that point-that is, stage No. 1
the instruction would be that a majority
vote on the question would place the
issue before the Senate.

Mr. HOLLAND. Place the second
part of the motion before the Senate.

The VICE PRESIDENT. Place the
second part of the motion before the
Senate.

Mr. HOLLAND. All right. Now my
question is this: On the first part of the
motion-which the Presiding Officer has
properly ruled would be separately pre
sented-would not the right of debate,
which belongs in the Senate on such a
motion, or any motion, be retained?

The VICE PRESIDENT. The point
of order, as the Chair understands it,
was made to the entire motion. If the
motion to table invalidates the whole
point of order, and validates the entire
procedure of the motion of the Senator
from South Dakota.

Mr. HOLLAND. Mr. President, the
failure of the point of order on the mo
tion to lay it on the table would simply
make the motion of the Senator from
South Dakota the pending business, and
the Presiding Officer has ruled that the
first part of that motion would corne on
separately for debate. There is nothing
in that first part of the motion that has

to do with limitation of debate. My
question is, Under those conditions,
would not that first part of the motion
be subjected properly to debate by the
Senate?

The VICE PRESIDENT. The Chair
will consult for a moment with the Par
liamentarian.

Mr. RUSSELL. Mr. President, re
serving the right to object, the Chair has
stated the effect of the carrying of the
motion to table; but if the motion to
table the point of order made by the
Senator from illinois were to lose, the
entire motion of the Senator from
South Dakota would collapse.

The VICE PRESIDENT. If the mo
tion to table the point of order of the
Senator from Illinois received less than
a majority vote, it would remain the
pending question before the Senate.

Mr. HOLLAND. Is there any con
tention that the point of order raised by
the Senator from Illinois has embraced
in its provisions anything affecting a
limitation of debate? I heard nothing
of that sort.

The VICE PRESIDENT. The full im
pact of the point of order raised by the
Senator from Illinois is to the effect that
the entire motion of the Senator from
South Dakota is out of order. I gather
that what the Senator says is that the
Chair advises that the motion involves
a constitutional question and violates the
precedents of the Senate. The Senator
from Illinois has seen fit to make that
point of order. The inquiries of the ma
jority leader have helped to delineate
the line of conduct the Senate can follow.

Mr. MANSFIELD. Mr.. President, at
this time I would prefer togO ahead with
my speech and, if possible, get a ruling on
the unanimous-consent request. There
undoubtedly will be further parliamen
tary inquiries.

Mr. GORE. Mr. President, will the
Senator yield for a parliamentary in
quiry?

The VICE PRESIDENT. Does the
Senator from Montana yield?

Mr. MANSFIELD. I yield.
Mr. GORE. The Presiding Officer of

the Senate has referred several times to
instructions to the Presiding Officer and
to the Senate contained in the motion of
the distinguished Senator - from South
Dakota.· .My inquiry is,'Wotild· those in
structions :flow from the action of the
Senate or merely from the· terms of a
motion presented by the '.distinguished
junior senator from South Dakota?

The VICE PRESIDENT. ,The instruc
tions would come from the- motion that
was made by the Senator from South
Dakota, in rather precise and explicit
terms.

Mr. GORE. How is it that one Sena
tor can rise and offer ·a motion which
will operate as instructions to the Senate
and the Presiding Officer? That is an
obtuse situation. '.. ,.

The VICE PRESIDENT. The point of
order has been made against the motion,
the Chair advises the Senator from
Tennessee, and the point of order is de
batable.The point of order is, of course,
subject toa motion to table.

The Chair, in its effort to be helpful
to the Senate in having it work its will,
wishes to advise the Senate that it would
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be the interPretation of the Chair that if

. the motion to table carries, the point of
order is not· well taken, and, under the
precedents of the Senate, the motion of
the: Senator from South Dakota would
be the pending question; and instructing
the· Chair as to the procedure to be
followed.

Mr. GORE. But in so holding, does
not the Presiding Officer put himself in
the position of holding that because a
point of order against a proposed motion
has failed, the terms of that motion,
without further action by the Senate,
ipso facto, become instructions to the
Senate?

The VICE PRESIDENT. What the
Chair will do is to place before the Sen
ate the substance of the motion which
was challenged on the point of order.
When a motion to table a point of order
is made, precedent in this body, reqtilres
that the primary motion become the
pending business and that the substance
of the motion· be carried out. In this
instance, there are instructions to the
Chair in the motion.

Mr. ERVIN. Mr. President, will the
Senator yield for a parliamentary in
quiry?

The VICE PRESIDENT. Does the
Senator from Montana yield?

Mr. MANSFIELD. I would be happy
to yield but first, I would like to ascer
tain whether any Senator intends to ob
ject to my unanimous-consent request.

Mr. JAVITS. Mr. President, will the
Senator yield?

Mr. MANSFIELD. I promised to yield
first to the Senator from Tennessee.

Mr. JAVITS. The Senator has asked
a question. I would like to answer.

Mr. MANSFIELD. Will the Senator
answer it "Yes" or "No"?

Mr. JAVITS. My answer is "No"; I
do not intend to object if I have a right
to make a parliamentary inquiry in due
time.

Mr. MANSFIELD. I would be glad to
have the Senator do so.

The VICE PRESIDENT. May the
Chair ask the Senator from Montana
Whether, in his unanimous-consent re
quest, if it be carried, he asks for an ad
ditional 2'hours?

Mr.· MANSFIELD, Two hours from
now.

Mr. KUCHEL. Mr. President, reserv
ing the right to object--

Mr. MANSFIELD. Mr. President, I
think it advisable that I withdraw my
unanimous-consent request. I am in
deed sorry,· because there would have
been plenty of time for parliamentary in
quiries. I think it would have helped to
expedite the issue before the Senate. 1
do not believe any Senator is unaware of
the question before us; nor do I think
that anyone in this Chamber is unmind
ful of the fact that weekends are a hard
time to keep the Senate in motion.

Mr. CLARK. Mr. President, will the
Senator yield?

Mr. MANSFIELD. No; I would prefer
to go ahead, with the indulgence of the
senior Senator from Pennsylvania.

Mr. CLARK. I think the Senator is
incorrect in that statement.

Mr. MANSFIELD.. If the Senator will
allow me to put this question, I will yield
to enable Senators including the Senator

from Pennsylvania, to make parliamen
tary inqUiries.

Mr. CLARK. I do not understand the
request.

Mr. MANSFIELD. That there be 1
hour to a side on the pending question.

Mr. KUCHEL. Mr. President, will
the Senator yield?

Mr. MANSFIELD. It is a request to
the Senate to limit debate on the pending
question to 2 hours, the time to be di
vided equally between the Senator from
South Dakota [Mr. MCGOVERN] and the
Senator from Montana [Mr. MANSFIELD],

Mr. CLARK. On the pending ques-
tion, the point of order?

Mr. MANSFIELD. Yes
Mr. CLARK. I have no objection.
Mr. KUCHEL. Reserving the right to

object, at the end of the 2 hours what
does the Chair understand his respon
sibility to be?

The VICE PRESIDENT. The Chair
understands his responsibility to be, at
the end of 2 hours, to place before the
Senate the question of the point of or
der as stated by the Chair; namely, Shall
the point of order made by the Senator
from nIinois be sustained? The yeas
and nays would be ordered.

Mr. CURTIS. Mr. President, reserv
ing the right to object--

The VICE PRESIDENT. The Chair
recognizes the Senator from Nebraska.

Mr. MANSFIELD~ How long does the
Senator expect to speak?

Mr. CURTIS. Briefiy. Only to ask
a question. If the unanimous-consent
request is agreed to, will there be op
portunity to propound parliamentary
inquiries made in good faith at the close
of the time the Senator requests?

The VICE PRESIDENT. Is the Sena
tor asking the Chair?

Mr. CURTIS. Yes.
The VICE PRESIDENT. Will the

Senator from Nebraska repeat his ques
tion?

Mr. CURTIS. Yes. My question is
this: If the unanimous-consent request
to limit debate is agreed to, wiII there
be ample opportunity for any Senator
to propound a parliamentary inquiry
made in good faith and notwithstanding
the termination of the time stated in
the unanimous-consent request?

The VICE PRESIDENT. The Chair,
after consultation with the Parliamen
tarian, will advise the Senator from
Nebraska, that at the end of the 2 hours
the Senate would vote.

Mr. CURTIS. Then how can we make
a parliamentary inquiry before we vote?

Mr. MANSFIELD. During the 2
hours, if it is allowed.

The VICE PRESIDENT. If the unan
imous-consent request is agreed to, the
Senator may, within that 2-hour period,
make parliamentary inquiries.

Mr. RUSSELL. Mr. President, the
confusion becomes worse confounded. I
ask for the regular order.

Mr. MANSFIELD. Mr. President, I
withdraw my request.

The VICE PRESIDENT. Is there ob
jection to the unanimous-consent re
quest?

Mr. MANSFIELD. Mr. President, I
withdrew it.

The VICE PRESIDENT. The Senator
from Montana is recognized.

Mr. MANSFIELD. Mr. President, the
motion of the Senator from South
Dakota [Mr. MCGOVERN] demands clo
ture by a simple majority; it thereby
denies the continuing nature of this
body. It is imperative that all of us
clearly understand the full implications
of this issue. It has much more signif
icance than a direct and easy way to
extricate the Senate from the parlia
mentary maze in which it finds itself now
and at the beginning of each new Con
gress. The questions posed by this mo
tion reach to the very heart of the Sen
ate as an institution.

The underlying question is the motion
to proceed to the consideration of Senate
Resolution 6, a resolution to change rule
XXII to require three-fifths of those
present and voting, instead of the
present two-thirds, to close debate. I
have always favored this proposition
not because I believe that there is any
thing magical about the choice of three
fifths but because I feel it draws an
equitable balance while still protecting
the rights of a minority position in the
Senate.

I very strongly urged this change in
the past. I must admit, however, that
with the achievement of the Civil Rights
Act of 1964 and 1965 a great deal of the
urgency for this change has been re
moved. Nevertheless, I still feel that a
three-fifths rule would strike a proper
balance between the present two-thirds
requirement and a more far-reaching
proposal. The present three-fifths res
olution would preserve the essential na
ture of the Senate as an institution and
its adoption should put to rest the bien
nial parliamentary parlor games which
open each new Congress.

But the urgency or even wisdom of
adopting the three-fifths resolution does
not justify a path of destruction to the
Senate as an institution and its vital im
pOrtance in our scheme of government.
And this, in my opinion, is what the
present motion to invoke cloture by sim
ple majority would do. The proponents
would disregard the rules which have
governed the Senate over the years sim
ply by stating that the rules do not exist;
that until the rules are changed to their
liking and in the manner they choose,
the Senate is consigned to oblivion.
They insist that their position Is right
and any means used is therefore proper.
I cannot agree.

This biennial dispute for a change in
the rules has brought to issue the ques
tion of the Senate as a continuing body.
The concept is really symbolic of the
notion of the Senate in our scheme of
government.

Numerous reasons are given to support
the continuity of the Senate: the fact
that two-thirds of its Members carry for
ward from one Congress to thc next; the
fact that committees of the Senate meet
even after sine die adjournment of a Con
gress; the fact that States themselves by
their own laws require the filling of va
cancies in this Chamber even after sine
die adjournment; the fact that the Sen
ate itself by an overwhelming vote in
1959 attested to the continuation of the
rules from one Congress to the next
and 47 Members who voted for that pro
posal are still serving in this Chamber.
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But these reasons, though compelling,
have not resolved the issue. They do
demonstrate, however, that the Senate as
an institution is very different; from the
House, that its function in our scheme of
government is distinct and unique. What
should be considered is-whether the mo
tion at hand-the motion for simple
majority cloture-would destroy the
character of the senate as a parliamen
tarybodY.

Our consideration should be directed,
therefore, to the destructive effect the
pending procedure would have upon
these distinct and historical features
which distinguish the Senate as an in
stitution.

First of all, the motion to cut off de
bate immediately has never been used in
the Senate. This fact does not in itself
make the motion improper, but it does
justify questioning why the Senate has
never before chosen to cut off debate in
this manner. If a simple majority votes
to sustain the availability of this motion
at this time, it necessarily means that
henceforth on any issue, at any time, and
during any future session of any Con
gress a simple majority, with a coopera
tive presiding officer, can accomplish any
end they desire without regard to exist
ing rules of process and without con
sideration or regard to the viewpoint of
any minority position.

Unquestionably, majority rule is basic
and vital to our democracy. And a sim
ple majority should and does decide the
merits of virtually every issue raised in
this body-including a change in our
rules. But that is not the question here;
the question is whether the simple ma
jority can cut off debate in the U.S. Sen
ate. And because of the earnest zeal
of the advocates for a change-and their
frustration in facing a prolonged de
bate-they insist that in this case de
bate must be shut off by a simplemajority
so that a majority rightful~ycanaccom
pJish a proper change.

I think the issues are distinct. I sim
ply feel the protection of the minority
transcends any rule change, however de
sirable, if attempted in this manner.

The issue of limiting debate in this
body is one of such monumental impor
tance that it reaches, in my opinion, to
the very essence of the Senate .as an
institution. I believe it compels a deci
sion by more than a majority. I believe
it ranks with other fundamental issues
which by their very nature are elevated
to a level above the dictates of a majority.
This is not a novel concept. This is not
heresy. Our Constitution itself specifies
that nine distinct issues shall require
more than a majority for adoption. The
Constitution of the United States is not
undemocratic.

In other words, I consider the issue of
whether a Senator representing his
State has spoken long enough to be of
such transcendent scope that it should
be decided by more than a bare majority
vote. I believe this is vital for the pro
tection of any and every minority-for
the protection of every State, large or
small-and should not be taken from
either.

It has been suggested in this debate
that the majority should decide the rela
tive importance of this issue and the
sumciency of the debate-not the minor-

ity. But giving this choice to the minor
ity has one redeem.ing .feature-the
minority can never impose'its changes
on the majority. The minority can but
say to the majority, "you are going about
it in the wrong way-the need for a
change may exist but your solution is
defective," This negative power of a
minority plays a critical role in our
scheme of government.

As a practical matter, our everyday
experience in this Chamber shows how
the last minute shift of two or three votes
changes a majority. Far be it from any
of us to admit these last minute changes
are not proper and in response to valid
and sincere argument on the merits.
But when the issue itself concerns each
Member's right to continue to urge in
debate valid and sincere arguments for
or against the merits of a proposal, I feel
the issue so vital as to warrant a Senate
endorsement based on a less tenuous
foundation than a single vote margin.

In 1964 a great majority of the present
Members debated and resolved one of
the most comprehensive pieces of legis
lation enacted in this century, on an
issue which generated deep emotion and
conflicting conviction. The distin
guished occupant of the Chair, the Vice
President, played an essential and lead
ing role in that great debate on the Civil
Rights Act of 1964. You will recall that
the debate proceeded on this Senate
fioor 83 days.

I cannot help but wonder what would
have been the result if a majority could
have imposed cloture on that debate. I
know it could have been accomplished in
a month or less. I doubt very much if
the bill would have been nearly as com
prehensive. I do not' believe that this
law's observance today would be nearly
as uniform, nearly as great a source of
pride for all Americans' without that
comprehensive debate. The Senate then
demonstrated its unique and distinct
character. .The confiicting convictions

, were. expressed in an atmosphere of
open and free' debate where the result
was not by ahy means a .foregone con
clusion. Attention was focused on this
body as the safety valve for an emotion
ally charged issue in our scheme of gov
ernment. The country as a whole. re
garded the Senate as the one institu
tion that would test for all, the urgency
and propriety of that measure. The fact
that the law is now fully observed in all
parts of our country attests abundantly
to the vital service performed in this
Chamber. Afterall,any law is only as
good as its observance. I think the Sen
ate as an institution shOUld continue to
play this critical role on issues of this
nature, when emotions are so highly
charged. It provides the only forum
where calmness, coolness, and refiection
may be demanded of even a majority.
The experience of 1964 and 1965 removes,
in my opinion, a great deal of the sting
for the urgency of a change in rule XXII.
I do not mean to say that a change t<.'
three-fifths would not strike a more
equitable balance and still preserve the
institution of the Senate in our govern
mental system. At the same time, there
is basis for belief that such a limited pro
posal would assuage the demands for fur
ther change. However, I do not agree
that the basic nature of the Senate

should be destroyed in reaching the end.
I urge each Member to cOnSider carefully

, the. iniplicationS of lils vote. .I urge you
strongly to,vote against. the anticipated
motion totaple the pomt ofarder. .

Several Senators addressed the Chair.
The VICE PRESIDENT. The Senator

from South Dakota is recognized.
Mr. McGOVERN. Mr. President, I

share the majority leader's conviction
that the three-fifths' formula is the most
prudent and most commonsense ap
proach, and the most moderate way in
which to bring debate to a halt after the
Senate has fully discussed any issue
which comes before it.

The point on which I would take issue
with the distinguished majority leader is
that I believe that at thebeginning of a
new Congress the Senate has the right
under the Constitution to act by a ma
jority vote to set that rule-in other
words, to establish a three-fifths proce
dure for henceforth terminating debate

. in that Congress if it sees fit to do so.
I wish there were some way in which

we could arrive at. that point by aproce
dure other than the one we are attempt
ing here today.. I know of no other way
in which to do it.

I believe we are acting clearly under
our constitutional authority. A quorum
being present, a majority of the Senate
has the constitutional right to set its
rules. .

In my judgment, the only precedent
that we are setting here today is the right
of the Senate at the beginning of a new
Congress to establish its rules by a. ma-
jority vote. .
,Mr. President, I intend in a moment to

move to table the pending point of order.
However, I informed the Senator from
Arizona [Mr. HAYDEN] that I would see
to it that he had an opportunity to be
heard on this point. Without losing my
right to the fioor, I ask unanimous con
sent that I may yield to him for a period
of 5 minutes.

The VICE PRESIDENT. Is there ob
jection to the request of the Senator from
South Dakota? '

Mr. ERVIN.. Mr. President, I object
to that unless I can have 3 minutes.

Mr. McGOVERN. Mr. President, with
out losing my right to the fioor, I ask
unanimous consent that I may also ex

. tend 3 minutes to the Senator from North
Carolina.

Mr. MILLER. Mr. President,I ask the
Senator from South Dakota for the same
privilege.

Mr. McGOVERN. Mr. President, with
out losing my right to the floor, I ask
unanimous consent that I may also yield
to the Senator from Iowa for 3 minutes.

Mr. MANSFIELD. Mr. President, will
the Senator yield?

Mr. McGOVERN. I yield.
Mr. MANSFIELD. Mr. President, I

think a dangerous precedent is being set.
I think the Senator from Arizona

should be recognized in his own right for
many reasons, but if somebody wants to
come in with a tabling motion-and it
will not be the Senator from Montana
what good would the promises be?

Mr. McGOVERN. Mr. President, I
do want to extend the time that I pledged
to the Senators. However, I cannot yield
any additional time. . .

I will press for the tabling motion after
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the Senator .from Iowa .[Mr.. MILLER],
the Senator from Arizona [Mr. HAYDEN],
and the Senator from' North' Carolina
[Mr. ERVIN] have spoken for the amount
of time which they have requested.

I then intend to move to table the
point of order.

The VICE PRESIDENT. Is there ob
jection to the request?

Mr. GORE. Mr. President, I reserve
the right to object.

The VICE PRESIDENT. The Senator
from Tennessee.

Mr. GORE. Mr. President, we are
about to see-indeed, we are seeing-the
extremity to which adulteration of the
rules of the Senate can lead in a situ
ation in which one Senator can be an
arbiter over which Senator is recognized,
which Senator is not recognized, which
Senator in representation of his State
can have the privilege of addressing the
Senate, and which Senator cannot do so,
and for how long a Senator may speak,
whether 2 minutes, 3 minutes, or 5
minutes.

Mr. President, further reserving the
right to object, I wish to call attention
to the fact that thefallur&'----

The VICE PRESIDENT. Is there ob
jection?

Mr. WILLIAMS of Delaware. Regular
order.

The VICE PRESIDENT. Debate is not
in order.

Mr. GORE. Mr. President, I am re
serving the right to object.

The VICE PRESIDENT. Regular or
der has been called for.

Mr. MANSFIELD: Mr. President, I
ask unanimous consent that the Senator
from Tennessee be recognized. He is
raising a valid point of order.

The VICE PRESIDENT. W1ll the
Senator from Delaware withdraw his
request?

Mr. WILLIAMS of Delaware. Mr.
President, I withdraw my request.

Mr. KUCHEL. Mr. President, reserv
ing the right to object--

The VICE PRESIDENT. The Senator
from Tennessee has reserved his right to
object. ,

Mr. KUCHEL. Mr. President, regular
order.

The VICE PRESIDENT. The Senator
from Tennessee is recognized under con
ditions which prevail in the Senate in
which he reserves the right to object.

Mr. GORE. Mr. President, action
upon a motion to table--

Mr. PASTORE. Mr. President, may
we have order?

The VICE PRESIDENT. It is hard
to get. Let there be order in the
Chamber.

Mr. GORE. Mr. President, action by
the Senate, or under any parliamentary
rule of order I have ever known-and I
was familiar with the parliamentary
rules of the other body for some years
has two effects.

First, if the matter is tabled, the issue
is dead. If it is not tabled, then the issue
against which the point of order was
raised remains as it was, de novo.

By no stretch of parliamentary imagi
nation can an action of the Senate upon
tabling a point of order operate as ap
proval of the original motion in the terms
in which it was offered.

What we have here is a rule in our
proposed parliamentary order by which
any Senator, by reference to the Consti
tution in his motion, if thls precedent is
followed, can give instructions not only to
the Presiding Officer but also to the Sen
ate itself, merely by the terms of the mo
tion he is offering; not by action of the
Senate, not by disposition of the senate
of that motion, but merely by the terms
of it. This is a strange set of circum
stances, strange to any parliamentary
order with which the senior Senator from
Tennessee has ever become acquainted.

A point of order that fails is dead. But
a point of order that fails does not affect
the motion to which it was made.

What do we have here? A motion put
by one Senator; which any Senator has
a right to make; and we have a point of
order against that motion by another
Senator, which any other Senator has a
right to make. But then it is held that
if a motion to table that point of order
is acted upon and the point of order is
tabled, that operates as an approval of
the motion, that the terms of the motion
become the order of the day for the Sen
ate. Why? Merely because one Sena
torhas written it out in his motion. Not
because the Senate has adopted it, not
because the Senate has disposed of it
merely because the Senate has disposed
of a point of order. Is it not subject to
other points of order?

This is an obtuse situation, and I hope
that the Senate will extricate itself by
following the sound advice of the dis
tinguished majority leader.

I shall not further reserve my right.
Mr. CURTIS. Mr. President, will the

Senator yield for a brief question?
The VICE PRESIDENT. The Sena

tor from South Dakota has the floor.
Mr. CURTIS. Mr. President, will the

Senator yield for a brief question?
Mr. ANDERSON. Point of order, Mr.

President.
Mr. HOLLAND. Mr. President, re

serving the right to object, and I shall
not object-I am certainly desirous of
giving the Senator from Arizona any
time he wishes to be heard-the most
offensive thing about this whole proce
dure is the refusal to allow the person
who raised the point of order, the Sena
tor from Illinois [Mr. DIRKSEN] the
chance to even defend or justify his posi
tion. There could not be any clearer il
lustration, as the Senator from Tennessee
has just said, of what thls course of
action is leading to.

Mr. ANDERSON. Mr.President-
The VICE PRESIDENT. The Sena

tor from South Dakota has the floor.
Mr. McGOVERN. Mr. President,

under the circumstances, I shall not
press Immediately for the tabling mo
tion, and I shall yield the floor at this
point. However, after reasonable dis
cussion of this matter-I believe that we
have already gone into the pros and cons
at considerable length-I shall seek the
floor again, to make a motion to table.

The VICE PRESIDENT. The Sena
tor from Arizona is recognized.

Mr. HAYDEN. Mr. President, may I
recite some history?

The VICE PRESIDENT. Will the
Senator from Arizona withhold for just
one moment?

Out' of respect for the Senator from
Arizona, and for the proper understand
ing in this body of this important deci
sion that the Senate will make, I ask
that we have attention and quiet in the
Chamber.

Mr. HAYDEN. Mr. President, I re
mind Senators that from 1806 to 1917, a
period of 111 years, there was no limi
tation on debate in the Senate.

The CONGRESSIONAL RECORD of March
8, 1917, shows that a resolution-8enate
Resolution 5-containing rule 22 was
presented by Senator Martin of Virginia,
the majority leader, who obtained unan
imous consent for its immediate consid
eration. The primary reason for
proposing a limitation of debate was a
filibuster which resulted in the failure
to pass the armed merchant ship bill be
fore the adjournment of the 64th Con
gress on March 4, 1917. As a warning
to the German Kaiser, that legislation
was promptly enacted at a special ses
sion of the Senate called by President
Wilson on March 5,1917.

As then adopted by the Senate, rule 22
prOVided that debate could be brought to
a close by a two-thirds majority vote of
all Senators. Thirty years later,ln 1947,
the rule was amended to provide that a
two-thirds majority of those present and
voting could close debate. That was a
reasonable amendment because modern
transportation makes it possible for al
most all Senators to be present. That
provision is now in effect, and I am op
posed to any change in that ratio.

I cannot forget that on January 25,
1906, the House of Representatives, un
der a rule providing for only a few hours
of debate, by a vote of 195 to 150, passed
a bill to admit into the Union Arizona
and New Mexico as one State and Okla
homa and Indian Territory as another
State. But,in the Senate, debate could
not be· cut off, and a few determined
Senators would not let the House bill
pass until it was amended to provide
that the people of each of the proposed
States had an opportunity to vote on
whether they wanted joint statehood.

The vote in New Mexico was 26,105
for and 14,'735 against. Only 3,141 voted
for joint statehood in Arizona, and
16,265 voted against it.

The right to talk as long as necessary
made it possible for a few Senators to
arrange that Arizona did not become
a minor part of a State second in size
to Texas and under the domination of
New Mexico politicians who did not hesi
tate at that time to use corrupt methods
to control elections.

It was freedom of debate in the Sen
ate that made it possible for me to be
gin my 54 years of service as a Member
of Congress on February 19, 1912.

Mr. President, I ask unanimous con
sent that the text of a speech on cloture
delivered by James A. Reed, a Senator
from Missouri from 1911 to 1929, be
printed at this point in the body of the
CONGRESSIONAL RECORD.

There being no objection, the speech
was ordered to be printed in the RECORD
as follows:

Mr. REED. Cloture means the granting of
a power. Whenever you grant a power you
must assume that the power w1U be exer
cised. SO. when we d1sCUSI tb1I proposed.
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rule, we must do so in the light, not of hoW
it may be exercised so as to do no harm, but
we must consider how it may be exercised
to do harm.

I need not pause to add to the argument
already made, that when it is proposed to
bring in a great measure involving the ex
penditure of vast sums of money, If it be a
blll for the appropriation of money, or a bill
for the collection of taxes from the entire
country, affecting intimately the industries
of the country, an hour's debate upon such a
blll is utterly Insufficient, utterly inade
quate, and that a rUle limiting debate to
one hour would mean the end of debate.
The truth is that this measure, If adopted,
will empower a majority to throttle free
dom of speech upon this floor and enable
sinister and wicked measures to be carried
to consummation without the country being
advised of the iniquities they bear.

Gag rule is the last resort of the legisla
tive scoundrel. Gag rule is the surest de
vice of the rascal who presides over a politi
cal convention and proposes to accomplish
something Which will not bear discussion.
Gag rule is the thing that men inexperienced
in legislative proceedings always advocate
at first, and if they have any sense, nearly
always retire from as gracefully as possibll'l
after they have seen it in operation.

There is justification for unlimited debate
in this body. lam getting a little tired of
hearing about the sacred rights of the ma
jority; that this Is a country ruled by the ma
jority; and that the majority has the right to
have its way. This is not a country ruled by
the majority. This is not a country of ma
jority rule. The Constitution of the United
States was written, in large part, to prevent
majority rule. The Declaration of Independ
ence was an announcement that there are
limitations upon majority rule.

MAJORITY RULE

Majority rule! Where is the logic or the
reason to be found back of majority rule ex
cept in the mere necessity to dispatch busi
ness? The fact that a majority of 1 or 10
vote for a bill In the senate Is not a certifica
tion that the action is right. The majority
has been wrong oftener than it has been right
In all the course of time. The majority cruci
fied Jesus Christ. The majority burned the
Christians at the stake. The majority drove
the Jews Into exile and the ghetto. The ma
jority established slavery. The majority set
up innumerable gibbets. The majority
chained to stakes and surrounded with
circles of flame martyrs through all the ages
of the world's history.

Majority rule without any limitation or
curb upon the particular set of fools who
happen to be placed for the moment in
charge of the machinery of a government!
The majority grinned and jeered when Co
lumbus said the world was round. The ma
jority threw him Into a dungeon for haVing
discovered a new world. The majority said
that Galileo must recant or that Galileo must
go to prison. The majority cut off the ears of
John Pym because he dared advocate the
liberty of the press. The majority to the
south of the Mason and Dixon's line estab
lished the horrible thing called slavery, and
the majority north of it did likewise and only
turned reformer When slavery ceased to be
profitable to them.

FREEDOM

What is It has made this race great? It
has not been the proud blood of an lllustrl
ous ancestry; it has not been because we
could trace our lineage back to kings and a
royal household; It has not been because of
the pecullar graces or abillties of those Im
migrants who came to our shores and from
whose loins we are sprung. It is simply be
cause for once in the history of the world
the chains were taken from the arms, the
shackles from the brain, the shadows of fear
were dissipated by the sunUght of Uberty and

freedom, and every brain of every human
being, great or small, was at liberty to func
tion, every arm and every limb was at liberty
to move. So we unleashed the latent powers
of a race of people; and from the cottage of
poverty there came forth the genius, and
from the house of the man of humble estate
there emerged the child who could tum the
dull and Inexpressive canvas into pictured
harmony of color, light, and shade, and paint
the rainbow's mingling hues and marvelous
tints.

From the cottages of the impoverished,
from the homes of ancestors who had been
enslaved and enthralled, there came forth
chlldren who In the fUll Uberty of our clvil1
zatlon were able to attack every problem and
to undertake every great vocation of life; so
that within one generation of time we pro
duced here orators whose words of fiame
could fire the hearts of all the people of this
land; poets whose words wlll be read so long
as men shall love the music of our tongue,
and a citizenry who have defended our soil
and our tlag with unexampled valor in every
contest of this Republic. All these triumphs
of Intellect, all these great advances In the
arts and in the sciences, all our wondrous
advance In wealth are due to one great fact;
that we have allowed the individual In this
land the opportunity to develop, the oppor
tunity to express himself.

FREE DEBATE

Mr. President, what has this to do With
the question I am discussing? Everything,
sir. Before any law to bind 110,000,000 peo
ple could be passed it should somewhere be
SUbjected to free debate; somewhere it should
encounter opposition; somewhere the fires
of keen Intellects should burn their heat
about it 'and test It for Its metal; someWhere
and somehow It should be determined by
all that the intellect can do and all that
the tongue can express whether the particu
lar law which is proposed is fit to be in
sisted be fastened upon 110,000,000 people
who think they are free and who once were
free. That one forum reserved of all the
places In the world is the Senate of the
United States. Here a man can stand and
express his views until exhaustion comes.
And what of It? Some rules of common sense
and decency and gentlemanly conduct have
their effect. Not in all the nearly 16 years
I have sat In this body have I ever seen but
two or three Instances of what might be
really called a filibuster.

Time and time again I have seen the op
portunity under the rules for the minority
to have stood and obstructed legislation, but
as soon as debate was fairly over they have
Invariably given way and the vote has come.
In the two or three instances which 11'1'1
member a very simple expedient was
adopted. Freedom of speech was not de
nied, but continuance of speech was de
manded. It was insisted that the b1ll was
before the Senate and that the opponents
or advocates of the bill shOUld speak for or
against It and that no other business shOUld
intervene.

We have been told here of two or three
bllls--one of them the force bill. The force
bill, If it had been enacted, would have kept
alive the fires of hatred between the North
and the South almost as bright and as keen
and as hot as they were at the close of the
great civil strife.

NEW MEXICO AND ARIZONA

Another example: It was sought here to
admit New Mexico to statehood as a partisan
measure and under a constitution that had
been written by the corporations of New
Mexico. It was Insisted upon the other hand
that New Mexico should not come into the
Union except under a fairly adopted consti
tution, and that at the same time Arizona
should be received. What happened? One
or two men stood here and held their ground;

and a short space of time, a few months,
rolling by, path States were received into
the Union with proper constitutions.

Sir, I know it is popular to attack the Sen
ate. So many an ass has stood and brayed
at the lions. He who would claim for this
body perfection would prove himself a fool.
But the more imperfect we are, the more we
need to counsel and to take advice. The less
we know, the more we ought to strive to
know. There may be some men of such
supernatural power of intellect that they
can gain nothing by the discussions their
fellows may produce; but I have never seen
an important bill upon the floor of the Sen
ate, uniess there was some polltical organi
zation In control determined to pass It with
out the dotting of an "I" or the crossing of a
"t," that has not been amended and amended
to Its benefit.

A FREE FORUM

As long as we can keep this forum free. as
long as a vigorous and determined minority
can prevent the passage of a statute, so long
this country will be safe, reasonably safe, at
least, for no great act of treachery can ever
be consummated where there are not some
brave souls to stand in its resistance and to
stand to the end.

But strike down this safeguard of public
discussion, apply the gag, and imagine, if you
please, that it is to be applied only to pass
good measures, only to accomplish the vir
tuous and the wise and. the holy, only to
bring the thing of rectitUde; Imagine that, if
you please. He Is a fool, he is every kind of
a fool, that has ever cursed this earth or
cursed himself, who thinks that any power
will always be used wisely and justly. Power
is almost invariably abused.

Mr. HAYOEN. In my opinion, no
better defense of freedom of debate in
the Senate has ever been made.

Mr,.ERVIN.Mr. President--
The VICE PRESIDENT. The Senator

from North Carolina is recognized.
Mr. ERVIN. Mr. President, I followed

with interest the argument of my good
friend, the Senator from South Dakota.
As has been. observed, his position not
only asserts that the Senate is not a
continuing body for all practical intents
and purposes, but it also asserts that the
Constitution of the United States is not
a continuing document during the ses
sion of the Senate. .....

Section 3 of article I of the Constitu
tion provides that two-thirds of the Sen
ate shall always be in office. It provides
that Senators have terms of. 6 years
and' that only one-third of them come
up for election every 2 years.

In the very nature of things, a con
tinuing body must have continuing roles.
If it does not, it starts out at the begin
ning of each session emulating and hav
ing to emulate the actions of Josh
Billing's mule, which is reputed to have
kicked according to no role,

The Constitution provides, in article
I, section 5, that each House may deter
mine the rules. of its proceedings. The
Senate is a continuing body. It has been
a continuing body, under the Constitu
tion, for 177 years, and during that 177
years it has operated under continuing.
roles. Those who advocate the theory
that Ii majority of the Senate may ignore
the continuing rules of the. Senate at the
beginning of a session and change the
rules of the Senate without observing the
procedures prescribed by those rules rely

-upon the provision of section 5 of article
I, which provides:



January 18, 1967 CONGRESSIONAL RECORD - SENATE 925
" EachHouse shall be the judge of the elec

tions, returns, and qualifications of Its own
Members, • • •

And these words are those relied
upon-
• • • and a. majority of each shall constitute
a quorum to do business;

This Constitution not only applies at
the opening day of the session, it ap
plies on the 10th day of the session, on

. the 20th day of the session, the 100th
day of the session and the 350th day of
the session, if we stay in session that long
and it applies when we are not in session.
If a majority can act as proposed by the
distinguished Senator from" South
Dakota at the beginning of the session, it
can so act on any day of the session.
It could not have a rule, it could not have
a committee system, it could not have
anything that a majority could not set
aside any day of the session and at any
hour of any day of the session.

If the Senate adopts this theory it not
only will say that the Senate is not a con
tinuing body but that the Constitution
itself does not continue from day to day.
Such action would bring legislative chaos
because the only rule the Senate could
have under this theory would be that the
majority of Senators present on any
given occasion could do anything they
wish to do at any time regardless of what
the rules of the Senate might be. If the
Constitution does not permit the Senate
to adopt rules to bind a majority of the
Senate at the beginning of the session,
it does not permit the Senate to adopt
rules which can bind a majority at any
time in the session. This conclusion is
inescapable because the provisions of the
Constitution applicable to the Senate are
exactly the same on every day of the ses
sion, however long it may last.

Mr. HOLLINGS. Mr. President, a
parliamentary inquiry.

The VICE PRESIDENT. The Sena
tor will state it.

Mr. HOLLINGS. Mr. President, in a
ruling that the motion of the Senator
from South Dakota is divisible the Chair
cited rule XVII earlier this morning.
And later, I believe the Chair sustained a
point under rule XX.

Is it the position of the Chair that this
body is presently operating under the
Standing Rules of the Senate?

The VICE PRESIDENT. The answer
to the Senator's question is that the rules
of the Senate shall continue from one
Congress to the next unless changed as
provided in these rules.

The question has been raised by the
Senator from South Dakota, under what
he terms to be the constitutional provi
sions, of the right to vote on a change of
the rules by a majority vote.

The distinguished Senator from Illi
nois challenges that motion on the basis
of a point of order which contests the
constitutionality as well as the precedent
of the Senate of the motion of the Sen
ator from South Dakota.

Mr. HOLLINGS. Mr. President, if the
Chair just ruled--

The VICE PRESIDENT. The Chair
observed.

Mr. HOLLINGS. The Chafr not only
sustained rule xvm and rule XX, but
now rule XXXII, that the Senate is a

continuing body. Is that the position of
the Chair?

The VICE PRESIDENT. The Chair
cited what is the rule of the Senate as
printed and subscribed to.

The Senator from South Dakota raised
a constitutional question.

The Presiding Officer said that, under
precedent, constitutional questions shall
be settled by the membership of the Sen
ate. The Chair does not want to put
himself in the position of deciding con
stitutional questions which are basic
questions for every Member of the
Senate.

Therefore, in light of the Chair's ob
servation, and in light of the motion of
the Senator from South Dakota, the dis
tinguished Senator from nIinois has
raised the point of order and the Chair
has said that the point of order involves
a constitutional issue and relates to a
constitutional issue.

The Chair has put the point of order
for debate to the Senate, which is prece
dent within the Senate, and the Chair
has said, as every Senator knows, that
any Senator has the right of moving to
table; and if that motion to table is suc
cessful, if the motion to table the point
of order is successfUl, the point of order
is invalid, and the Chair must then place
before the Senate the motion of the Sen
ator from South Dakota with the in
structions embodied therein.

Mr. HOLLINGS. Mr. President, is not
the motion of the Senator from South
Dakota for a proposed change of the
rule obviously in conflict with rule XXII?
Since we recognize rule XX and rule
XVIII, and the Chair now recognizes
rule XXXII, is not the procedure of the
Senator from South Dakota on the ques
tion of constitutionality the point of
order, and otherwise is not the entire
procedure obviously in contradiction to
rule XXII?

The VICE PRESIDENT. Th~ Chair
has said and repeats, because this does
involve constitutional questions, and the
Senator from South Dakota raised the
issue of the constitutional right to
change the rules of the Senate by major
ity vote, that the Chair does not want to
prejudice the attitude of the Senate by
his personal observations, advisory opin
ions, or rulings.

It is the view of the Chair that this is
a matter that must be settled by Senators
themselves. This is very important
business and, therefore, the Chair does
not rule but rather places before the
Senate its right to make its own decision.

Mr. MUNDT. Mr. President, I wish to
make a parliamentary inquiry, or per
haps it is an inquiry of the Chair, AS to
whether the senior Senator from South
Dakota correctly understands what the
Chair said in a previous ruling.

The Chair stated if the resolution of
my colleague becomes operative and
valid that then we would have automati
cally a 2-hour debate because, if I quote
correctly, the Chair is bound by the
instructions of the motion.

The VICE PRESIDENT. The Chair
corrected its earlier observation after
having reread the resolution. The Chair
stated"that he would feel obligated if the
motion to table the point of order was
carried, to place for immediate vote the

motion of the Senator from South
Dakota.

Mr. MUNDT. To take up.
The VICE PRESIDENT. To take up.
Mr. MUNDT. But the Chair went fur-

ther than that in an additional ques
tion raised as to whether any limitation
of debate would ensue by saying yes, we
would be limited to 2 hours because the
Chair was bound by the instructions in
the motion.

The VICE PRESIDENT. The Senator
is correct."

Mr. MUNDT. To that I would like to
address the attention of the Chair to
whether he does not agree with the sen
ior Senator from South Dakota that if
that interpretation stands the Chair has
surrendered the power he has to rule on
points of order and to determine parlia
mentary questions, to whoever originates
the motion, because there can be in
corporated in the motion that there shall
be 5 minutes' or 10 minutes' debate on
one side and the other.

I do not believe that merely making a
motion commits either the Chair or the
Senate.

If this ruling stands, as the Chair has
reiterated, I am afraid you have vacated
your position and surrendered what is
rightfully and constitutionally your re
sponsibility to anyone of 100 Members
who cranks into his motion some unique
conception of immediate cloture. I do
not think that any of us want that. We
would rather rely on the good judgment
of the Presiding Officer.

The VICE PRESIDENT. The Chair
appreciates the concern of the Senator
over the responsibility of the Chair. The
Chair would like to extend the same con
cern to the responsibilities of the Sen
ate.

Rule XX says that the Presiding om
eel' may submit any question of order for
the decision of the Senate. There are
those, I am sure, in this community of
the Senate and elsewhere who expected
the Chair to rule on the issue of con
stitutionality.

I have read a great deal about that.
The Presiding Officer feels that the prec
edents of this senate would deny him
that right if he felt he had the right, but
that prudent judgment and, I hope, wis
dom, would indicate that the matter of
constitutional concern, or where an issue
of constitutionality is raised. should be
decided by the Senate itself. It is the
view of the Chair that the motion of the
Senator from South Dakota involves the
question of a constitutional issue. It is
the view of the Chair that the point of
order raised by the distinguished Sena
tor from Illinois was related to the con
stitutional issues involved in the motion
of the Senator from South Dakota. The
Chair feels that the Senate should be
forewarned, as the Chair has indicated,
as to the procedure that it is following.
The Chair is not passing Judgment. The
Chair is merely stating that if a point of
order is tabled. Senators should know
that the Chair would interpret that
tabling to be an instruction to the Chair
to place before the Senate a motion from
the Senator from South Dakota with the
instructions in that motion as control
ling and as directive to the Chair and the
senate.
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Mr. MUNDT. I feel that the Chalr
my good friend and neighbor-has been
very fair and very candid in his explana
tion. My concern goes right to this last
part of what the Chair has said because,
if I interpret that correctly, any one of
100 Senators henceforth could introduce
a motion with some kind of trick limita
tion of debate and, if he gets a friendly
ruling from the Chair on a point of
order, or does it at a time when his
friends are on the Senate floor and those
who are opposed to him are not he, then,
by virtue of introducing the motion, has
committed the Senate.

If we refer that to the Senate and they
say "OK," that is fine with me. Or, if
we get a ruling of the Chair which is
sustained. that, too. would be fine. but
I cannot quite follow the Chair when he
argues that it is written in the motion
that it should be so and so. I think the
Senate, somehow. must express its will
collectively or through its Presiding Of
fleer as to where it is going.

I agree with the originator of the mo
tion as to particular limitations. parlia
mentary devices. and trick maneuvers
which may be incorporated into a mo
tion. I do not think that binds the
Chair at all. I think the Chair is free
to act on his own part. This is not a
constitutional point, but a parliamentary
point.

The VICE PRESIDENT. The Chair
would observe that he disagrees· with
the Senator from South Dakota on this
matter. but the Chair has made it quite
clear as to the meaning of any vote that
is cast on this issue of tabling. The
Chair is not advising the Senate how to
vote. The Chair is merely saying what
the consequences of its vote will be as
the Chair sees it. The reason the Chair
takes that point of view is that the terms
of the motion of the Senator from South
Dakota, according to his motion. must
be self-executing. because In the nature
of the motion it is implicit that the
Senate is attempting to determine
whether it wishes to close debate on a
constitutional question involving the
amendment of Senate rules.

The point of order of the Senator
from Illinois was to that very constitu
tional question. It is for that reason
that the Chair has not ruled on the
point of order but placed it before the
Senate. It is the view of the Chair that
this constitutional question is one that
can be properly determined under Senate
precedent by the manner in which the
Senate disPoses of the pending point of
order. That will be disposed of by ma
jority vote. Nothing here in the motion
directs the Senate to do anything except
to vote. _ '

Several Senators addressed the Chair.
The VICE PRESIDENT. The Senator

from Iowa has 'been asking for the floor
for some time. The Senator from Iowa
is recognized.

Mr. MILLER. Mr. President. we have
heard the majority leader state that
there is a dangerous precedent involved
in the pending business. If I under
stood the Senator from South Dakota
correctly, he indicated that there was no
particular precedent involved except at
the beginning of a session of a new Con-

gress. Therefore. I propound this par
liamentary inquiry.

The VICE PRESIDENT. The Senator
from Iowa will state it.

Mr. MILLER. If the motion to table
prevails. ",ill this serve as a precedent
for permitting a change or suspension in
any rule of the Senate at any time by a
motion similar to the pending motion
followed by a similar point of order which
is tabled?

The VICE PRESIDENT. The Chair
must observe that because we are now
getting into an area in which there is
no precedent. and that is the debate and
argument on the Senate floor. the Chair
does not feel at this time that he should
rule on the question of the parliamen
tary inquiry raised by the Senator from
Iowa.

Mr. MILLER. I thank the Chair.
The VICE PRESIDENT. The Chair is

not going to entertain a number of
hypothetical questions. points of order.
or parliamentary inquiries. The Chair
does not think it will help the Senate in
working its will. The Chair wishes to
caution the Senate that inquiries based
upon hypothetical situations in this very
difficult area. which have been well
described by the opponents and the pro
ponents, will do little or no good. There
fore, the Chair will try to exercise his
responsibility to maintain debate on the
issue and not on what mayor may not
happen. ,

Mr. MILLER. I thank the Chair.
Let me make one further parliamentary
inquiry.

The VICE PRESIDENT. The Sen
ator from Iowa will state it.

Mr. MILLER. There are now pending
to Senate Resolution No. 6 two amend
ments. If the motion to table prevails,
what will be the status of those two
amendments? Will they be eligible to be
considered by the Senate, or will they
die? '

The VICE PRESIDENT. Will the
Senator please repeat that? The Sen
ator's question has many implications.

Mr. MILLER. There are two amend
ments, I understand, pending to Senate
Resolution 6. If the motion to table
prevails, what will be the status of those
two amendments? Will they still be
eligible for offering and consideration
by the Senate, or will they be foreclosed?

The VICE PRESIDENT. I suggest
that the Senator raise that question once
the Senate has disposed of the pending
matter one way or the other. .The Chair
will then be willing to entertain that
parliamentary inquiry at that time. and
make his observation.

Mr. MILLER. The reason for asking
the question is that it will have a bearing
on hm7 some of us may wish to vote. In
other words. once the tabling motion car
ries-if it carries-then it is too late to
ask the Chair. The Chair may say.
"Well, it is too bad, your amendments
are foreclosed." It is too late then.

The VICE PRESIDENT. If the motion
to table carries, the point of order then
is not well taken. It is the view of the
Chair that the tabling motion on the
point of order which contests the con
stitutionality of the motion of the Sen
ator from South Dakota will have the
direction. through indirection, of having

the Chair place the motion of the Sen
ator from South Dakota before the Sen
ate for an immediate vote. .

Mr. MILLER. Subject to amendment?
The VICE PRESIDENT. No, subject

to immediate vote under the terms of
the motion.

Mr. CASE. Mr. President, will the
Senator from Iowa yield?

Mr. MILLER. I yield.
Mr. CASE. Just in the interests of

clarification, because this is an impor
tant matter, the Senator from Iowa has
an amendment. not to the motion but to
the resolution of the Senator from South
Dakota.

The VICE PRESIDENT. I understand.
Mr. CASE. I think he is concerned

that his amendment to the resolution not
be lost, or that his right to have it con
sidered not be lost as a result of a vote
on the tabling motion.

The VICE PRESIDENT. The Chair
was referring to the immediate business
at hand, which is the motion to table.
The substance of the resolution-if it is
still the pending business before the
Senate-once the motion to take up has
been agreed to-if it is agreed to-then
the amendments are in order.

Mr. MILLER. That is what I was
hoping for. Thank you, Mr. President.

Mr. JAVITS. Mr. President. a parlia
mentary inquiry.

The VICE PRESIDENT. The Sena
tor from New York will state it.

Mr. JAVITS. Is it a fact that the
Chair is applying the rules of the Sen
ate other than the rule challenging rule
XXII?

The VICE PRESIDENT. The Chair
is applying the rules of the Senate, but
putting the proposition to the Senate for
its determination.

Mr. JAVITS. Is ita fact. too, that the
Chair is doing that because the Chair
considers that by acquiescence or usage
in accordance with the traditions and
precedents of the Senate, all rules of the
Senate are now in effect for this Con
gress other than rule XXII now being
challenged by the Senator from South
Dakota at tlie opening of this Congress?

The VICE PRESIDENT. The point
is made by the Senator from South Da
kota that on the opening of the Senate.
the Senate has a right to vote on a
change of rule XXII, on the basis that
it is a violation of the Constitution by
denying a majority of the Members of
the Senate to change the rules at the
opening of the senate.

Mr. JAVITS. Other than that. there
are other rules on the books. Other than
that, is the Chair considering the rules
of the Senate other than the one chal
lenged by the Senator from South Da
kota-the rules of the Senate now, by
virtueof usage and acquiescence?

The VICE PRESIDENT. Those rules
are not being contested. If some Sena
tor wishes to contest them. he may do
so.

Mr. JAVITS.How long will a Sena
tor have to contest those rules now, after
the opening of the Senate?
, The VICE PRESIDENT. That is a

hypothetical case which the Chair would
not care to go into at this time.

Mr.JAVITS. This is the essential
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question. This incendiary idea that.one
can challenge or not, on the technique
that it stands or falls on the question
of a point of order, and everything not
challenged at the opening of. Congress
stands and is accepted and. is in the
rule5-'-if that is the case. we are not deal
ingwith anastral region; we are dealing
with merely challenging the rules. If
no'one challenged any rule except the
one specifically challenged, therefore the
Senate has its nues, other than the one
challenged:' , Tba~: is' the question.

The. VICE" PRESIDENT. The Chair
states that.hlspurpose at this hour is
to help' the Senate work its will on the
motion and point of order raised by the
Senator from South Dakota and the
Senatorfrom·tllinois. .The Chair .does
not feel it will contribute to the work
Of this body or the consideration of the
wlll of the Senate by responding to a
host of parliamentary inquiries as to un
related matters. The Chair would pre
fer, and would request, that the Senate
come to grips with the issue at hand.
If Senators wish to raise other issues
afterward, the Chair will entertain those
inquiries.

Mr. McCLELLAN. Mr. President, I
wish to make a parliamentary inquiry.

The VICE PRESIDENT. The Senator
froIIlArkansas.

Mr. McCLELLAN. I do not think it is
a foreign issue to the inquiry; We are
going to vote on it tabling motion. If
we table that motion I would like to
inquire whether I will have an oppor
tui1ity to speak. I am going to vote to
table the motion for one reason, but
there are other issues in the motion to
take up this matter and limit debate to
2 hours. If the point of order is tabled,
will there be a vote on the crux of the
issue of limiting debate as proposed to 2
hours?

The VICE PRESIDENT. The first
part of the motion will be the immediate
motion to take uP. which will be decided
by majority vote. That is the nature of
the motion of the Senator' from South
Dakota. Then there will be a period of
2 hours relating to the entire motion.

Mr. McCLELLAN. I am asking the
question whether we vote first on whether
we are going to limit debate to 2 hours
or whether to take up the motion;

The VICE PRESIDENT. If the motion
is tabled, the ball game is over.

Mr. McCLELLAN.. I understand that
is what. the view of the Chair is; and.
therefore. precluding further debate on
the question to limit debate beyond 2
hours?

The VICE PRESIDENT. I do not
think that is the Chair's holding.

Mr. McCLELLAN. The point of order
on the issue' ofconstitutionallty?

The VICE PRESIDENT. That is
correct.

Mr. McCLELLAN. Then we are to
understand there will be no vote on the
question of shutting of! debate on this
issue in 2 hours? Am I correct that
that is the ruling of the Chair? If the
point of order is voted down. then there
can be :no further debate?

The VICE PRESIDENT. If the point
of ~rder is tabled, the Chair will say to
the senator" the Cha~r is required to

place before the Senate the motion of the
Senator from South Dakota.

Mr. McCLELLAN. How long can we
debate it?

The VICE PRESIDENT. The Senator
from Georgia [Mr. RUSSELL] has sug
gested that the motion be subject to di
vision. The Chair has ruled it can be.
So the first vote will be on that ques
tion.

Mr. McCLELLAN. How long can we
debate the motion to take up? There is
not anything in the. rules that says we
cannot debate the motion to take up.
We can pass on the question of the point
of order, but that does not adopt the
motion: . . ..

The c VICE PRESIDENT.' The Chair
will inform the Senator that the motion
is designed to instruct' the Chair to place
the question before the Senate immedi
ately for a vote.

Mr. McCLELLAN. That is a separate
issue, on the point of order.

The VICE PRESIDENT. That may
be the Senator's interpretation; that is
not the Chair's. The Chair thought he
should inform the Senator what the sit
uation is.

Mr. McCLELLAN. Then any Senator
can cut off debate. If the point of order
is defeated and voted down, debate can
be cut off and there can be no debate.
Is that going to be the precedent of the
Senate?

The VICE PRESIDENT. The Sena
tor ought to be fully aware that that is
what the Senate will be doing.

Mr. RUSSELL. Mr. President. inas
much as the distinguished Presiding Of
ficer mentioned my name. I did suggest a
division of the question when it was first
raised. I did not understand the motion
in all its implications at that time. That
means the 2 hours of debate would be
confined to obsequies at the funeral of
the Constitution. We would have al
ready destroyed all the rules and would
have adopted a simple majority cloture.
I do not see exactly what the 2 hours of
debate is for. If I understand correctly,
the vote comes before the 2 hours. If
there ever has been an illustration of the
cart being put before the horse in a par
liamentary body anywhere in the world,
it is in that motion, because all the
speeches we could make would be lamen
tations over the Constitution of the
United States.

The VICE PRESIDENT. The Chair
did not write the motion.

Mr. DIRKSEN. I must say that the 2
hours would be in the nature of a wake
that goes along with a funeral.

Mr. President, I have a parliamentary
inquiry.

The VICE PRESIDENT. The Senator
from Dlinois will state it.

Mr. DIRKSEN. As I understand the
rule, debate on a point of order is at the
sufferance of the Chair.

Tho VICE PRESIDENT. The Senator
is correct if the Chair were ruling on the
point of order.

Mr. DIRKSEN.. Does the Chair wish
to indicate now to the Senate how long
he would like us to debate and argue
this question before the motion is sub-
mitted? .

The VICE PRESIDENT. May the

Chair say to the Senator from minois
that the Chair has submitted to the Sen
ate this question for the'decision of the
Senate. There is a difference between
that and seeking advice and counsel.
But, as indicated, the motion of the Sen
ator from South Dakota Is to be acted
upon and the poblt of order has been
submitted to the Senate on one vote.
The Chair feels this point of' order re;'
lates to a problem of constitutionality
raised by the Senator from South Dakota
on a point of order and it was to that issue
that the' point of order was directed
which is debatable.

Mr. DIRKSEN. I' regret that I fully
misinterpreted all the statements and
speeches made. today, because I thought
all of. them were made by way of advice
to the Chair.· '.

I should like to raise one more parlia-.
mentary inquiry. The Senator from
South Dakota said that after a given time
he would offer his motion to table. For
the convenience of the Senate, would he
care to indicate now at what point he
would like to make the motion?

Mr. McGOVERN. Mr. President. in
answer to the Senator from minois, it
seems to me the issue here is quite sim
ple. rfhe question is whether it is proper
to permit a majority of the Senate to
close debate in determining rules at the
beginning of a new Congress.

I would hope that I could offer that
motion to table, and protect the right of
Senators to a reasonable discussion first.
perhaps by 3 o'clock.

Mr. DIRKSEN. The scramble for time
that ensued when the distinguished Sen
ator from South Dakota announced his
intention to move to table occurred so
that the time was being farmed out, not
on the basis of the question but-

The VICE PRESIDENT. The Senator
had yielded the floor.

Mr. DIRKSEN. That is correct, but
not until we began to farm out the time.

Mr. McGOVERN. I asked unanimous
consent to yield time.

Mr. DIRKSEN. I am aware of that.
The clock now says 20 minutes of 3.

and I think we ought to have some idea
as to how long this discussion is going
to take. It may very well be that the
humble offerer of the point of order may
wish .to speak on his point of order and
would not care to be "clocked out" when
the time was up.

Mr. MANSFIELD. Mr. President, I
am sure the distinguished Senator from
South Dakota acted in very good faith
and was trying to accommodate certain
Members of the Senate. I applaud him
for what he attempted to do, because I
know his intent behind it was only to
work out this issue in the best possible
way for all concerned.

Mr. DIRKSEN. I join in that ap
plause also.

Several senators addressed the Chair.
The VICE PRESIDENT. The Senator

from Tennessee.
Mr. GORE. Mr. President, is the

senior Senator from Tennessee recog
nized?

The VICE PRESIDENT. The Senator
from Tennessee has the floor.

Mr. GORE. The senior Senator from
Tennessee does not propose to yield for



a motion to table, Or for any other pur
pose, until he has made some remarks in
conformity with the rules of the Senate.

The Senator from Tennessee under
stands that the President of the Senate
has held that the Senate is now pro
ceeding under the rules of the Senate,
except for the challenged rule. If that
be true, then, upon the disposition of a
point of order, by one Senator, any other
Senator can raise a point of order. If
we are operating under the rules of the
Senate, then, when that point of order
is disposed of and the original motion
survives that point of order, in the
absence of a further point of order which
any other Senator mayor may not offer,
the matter is then before the Senate,
because it is a motion duly offered by a
Member of the U.S. Senate against
which points of order have been made,
but which points of order have not been
sustained. By the rules of the Senate
the motion is then subject to considera
tion by the Senate

But the Presiding Officer has said that
he would interpret the tabling of the
motion of the senior Senator from TIli
nois as an instruction to him to lay the
motion of the junior Senator from South
Dakota before the Senate for an im
mediate vote. If we are operating under
the rules of the Senate, then that is a
matter before the Senate, subject to the
consideration and the disposition of the
Senate.

Now, true, the motion contains a part.
or in part provides, that a vote shall be
had at a certain time. Is that not a
matter for the determination of the
Senate? Or is, in the future, the deter
mination of one Senator, under this
bizarre procedure, to decide whether
there will be 1 minute of debate, 2
minutes, 1 hour, 2 hours, or none at all?
And is it for one Senator and a Presiding
Officer to say that only one Senator can
make a point of order, that only one point
of order can be raised against a motion
offered to this body? Where are we com
ing to? Where are we now? As the
Presiding Officer has said, in language
suitable to this ruling. "the ball game is
over."

Mr. ERVIN. Mr. President, will the
Senator yield for a question?

Mr. GORE. I yield.
Mr. ERVIN. Does not the Senator

from Tennessee agree with the Senator
from North Carolina that the pending
motion has two provisions,one of which
says that we shall vote immediately. and
the other says we shall debate for 2
hours?

My question is this: How is it possible
for one Senator to say to the other 99
Senators, by just filing the motion, that
they shall vote immediately, without de
bate? That is worse than majority
cloture, is it not? Is it not cloture at the
instance of a single Senator?

Mr. GORE. By the term of the motion
he offers.

Mr. ERVIN. Yes.
Mr. GORE. Which are subject to the

consideration of the Senate.
Mr. ERVIN. Which is not to be de

bated?
Mr. GORE. Nor amended, nor subject

to other points of order.
Mr. ERVIN. And cannot be discussed,

is that not so, under the ruling?

Mr. GORE. Under the ruling, it must
be voted upon immediately. Nofurther
points of order are eligible,'no further
consideration may be given, no amend
ments heard. Yes, Mr. President, that
would mean that the parliamentary ball
game is over for the U.S. Senate.

,This is a hasty decision. It could not
be othenvise. It could not be motivated
by any unworthy purpose. It is an ill
considered, hasty ruling.

Just consider it. Does the senior Sen
ator from Tennessee not have a right to
make a point of order against a motion
offered by another Senator in this body?
The senior Senator from minois has
exercised that right. He has exercised
that right. But the Chair has ruled that
if the point of order of the Senator from
minois is tabled. then the Senator from
Tennessee does not have a right to make
a point of order. Indeed, no Senator has
such right. We must vote immediately.

Why? Not because the Senate has
determined to do so, but because the
Chair has ruled that if a point of order is
tabled, this means, ipso facto, that the
resolution is passed and agreed to, and
must be adopted and complied with im
mediately.

Such a procedure is not only unworthy
of the U.S. Senate, it would be unworthy
of any high school debating society.

Mr. TALMADGE. Mr. President, will
the Senator yield at that point?

Mr. GORE. I yield.
Mr. TALMADGE. Does the Senator

from Tennessee agree that this would be
a good analogy to the situation that is
now before the Senate: That if the Sen
ator from Georgia offered a proposition
declaring a state of war against some
foreign country, and some other Senator
made a point of order that it was not
in order, and a motion was made to
table, and that motion to table carried.
then we would be, ipso facto, in a state
of war, because of a parliamentary situ
ation.

Mr. GORE. With one condition: That
the motion was offered as a consitutional
measure, the point of order was made
with a constitutional implication, and
the Presiding Officer had held that it
was a constitutional question. and laid
it before the Senate.

Mr, TALMADGE. The Senate would
not then even have the opportunity to
debate the proposition about the state
of war?

Mr. GORE. Under the ruling of the
Chair, if that is a precedent.

Mr. TALMADGE. WOUld not have an
opportunity to amend?

Mr. GORE. Nor could another point
of order be made.

Mr. TALMADGE. A parliamentary
device, then, would create a state of war,
with no ,Senator having an opportunity
to be heard, make a point of order, or
speak?

Mr. GORE. Well, what are we doing
here? What is proposed here?

Mr. TALMADGE. Will the Senator
yield further? .

Mr. GORE. I yield.
Mr. TALMADGE. Under

situtation, the Senate would
be permitted to vote it down?

Mr. GORE. Or to debate it.
Mr. TALMADGE. I thank the

ator.
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1\41'. GORE. I hope the Presiding Of

fleer will reconsider.. He'has very.Wfgely,
in his later. remarks, declined to offer
rulings on hypothetical situa.tions. .

The Chair advised in the first instance.
however, upon an hypothesis... He did not
content himself with. ruling upon' the
effect of the point of order of the senior
Senator from Illinois, but he went further
and advised the Senate what his ruling
would be if the point of order of the
senior Senator from minois [Mr. DIRK
SEN] should be tabled__which ruling
would be to have an immediate vote wIth
out further consideraton, without debate,
without amendment,.and denying me
and any other Senator the right to make
any other point of order:

It seems to me that, if we are operat
ing under the rules of the Senate, a mo
tion before the Senate is subject to more
than one point of order.

Mr. CASE. Mr. President, will the
Senator yield?

Mr. GORE. I yield to the senior Sen
ator from New Jersey presently.

Once the Senator from South Dakota
is recognized under this procedure and
moves to table, then all debate has ceased
not only on the point oforder, but also
upon the merits of the pending question.
By· any normal and sensible and reason
able parliamentary procedure, the failure
of a point of order has no effect upon
the pending motion. The pending mo
tion is before the Senate de novo, un
affected by a point of order that has
failed.

Mr. CURTIS. Mr. President, will the
distinguished Senator yield for a brief
question?

Mr. GORE. I yield.
Mr. CURTIS. Mr. President, will the

Senator explain how a motion made by
a Senator,carrYing instructions, is bind
ing upon the Presiding Officer until that
motion is agreed to?

Mr. GORE. It is not binding, but the
Presiding Officer has so held, that it is
an instruction to him. .I do not agree
with that. There is also a provision in
our rules that the ruling of the Chair
can be appealed from and that appeal is
subject to debate. Are we operating
under that rule? Is that rule effective?

Mr. HOLLINGS. Mr. President; will
the Senator yield?

Mr. GORE. I yield.
Mr. HOLLINGS. Mr. President, does

the Presiding Officer's dilemma not lie
on the fact that he is really referring to
a point of order to a point of order when
the question of constitutionality is sub
mitted to the Senate?, Really, a point
of order has been made to him as Presid
ing Officer, andthfm when one raises a
point of order to a point of order, that
is how we get into it. .It is really out of
order. Is that nota fact? It is not a
motion as to the constitutionality, but it
is a point of order as to the constitu
tionality, and then wl1en one raises a
point of order to that, he raises a point
of order to a pointof order whichshould
be ruled out of order' and. when not,

such a leads to the conclusion when tabled that
not even it is affirmed in the first place..

. Mr. GORE. Mr. President, I am really
not familiar with a point of order to a

Sen- point of order. I do see the point that
the able Senator makes, but under the

928
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rules of the Senate-if. indeed, we are
operating under the rules of the Sen
ate-a point of order is sustained or
overruled, or tabled or the Presiding Of
ficer can submit it to the Senate. Any
Senator, after a ruling 011 the point of
order has been rendered, can appeal the
ruling on the point of order to the
senate.

Those are the only things that the
senior Senator from Tennessee is aware
of that can happen to a point of order.

I have never heard of any way except
this by which the failure of a point of
order operates as an approval of the
original proposition.

Mr. LAUSCHE. Mr. President, will
the Senator yield?

Mr. GORE. I yield.
Mr. LAUSCHE. The point which the

senior Senator from Tennessee is mak
ing. according to my understanding, is
that the motion to table the point of
order, if agreed to, under the ruUng of
the Chair would not only defeat the point
of order, but would also, ipso facto, con
stitute an adoption of the main issue
pending before the Senate. .

Mr. GORE. Of the proposal that we
have an immediate vote?

Mr. LAUSCHE. That is correct.
Mr. GORE. The Senator is correct.

That is the ruUng, or the proposed rul
ing, of the Chair, if I understand the
ruUng correctly.

Mr. LAUSCHE. It is the position of
the senior senator from Tennessee that
the defeat of the point of order consti
tutes only a negation of that issue but
has no effect on the matter pending be
fore the Senate.

Mr. GORE. The Senator is correct.
Mr. LAUSCHE. Mr. President, I have

been in the Senate for 10 years. I have
heard countless motions to table made.
and never have I heard that a defeat of
a motion to table constituted anything
but a rejection of that motion and left
pending in all of its merits and demerits
the matter pending before the Senate.

In 10 years I have never heard any in
terpretation of this type concerning the
results of a motion to table.

Mr. GORE. Nor have I. I point out
to the Senate one other bizarre situation.
Ordinarily a senator can appeal the rul
ing of the Chair to the Senate, but this
is but a proposed ruling on a hypo
thetical question.

This ruling is not before the Senate.
The only thing before the Senate Is a
motion offered by the junior Senator
from South Dakota and a point of order
of the senior Senator from IlUnois which
has been submitted to the Senate, but
the Chair has volunteered to tell us what
his interpretation would be should the
point of order be tabled.

How does one appeal a hypothetical
ruling of the Chair to the Senate? I do
not know. The rules do not provide for
such a ruling or for an appeal therefrom.

The rules of the Senate provide for no
such procedure. The Chair is well ad
vised in his recent discourses to refrain
from hypothetical rulings. I wish he
had refrained from this one.

Mr. JAVITS. Mr. President, will the
Senator yield?

Mr. GORE. I yield.
CXnI-·-59-Part 1

Mr. JAVITS. Mr. President, will the
Senator, with me, see if we can picture
for our colleagues the practical question
involved. I am not going to debate the
question. The Senator is doing that very
well.

The VICE PRESIDENT. The Chair
cannot hear the Senator, and the Chair
is the subject of the discussion.

Mr. JAVITS. Not intentionally, I
might inform the Chair.

I should like to clarify, with the Sen
ator's help, the factual situation. Many
Senators have asked me concerning this,
and perhaps we can clarify the matter
together.

In the first instance, the Chair has not
ruled. The Chair has submitted the ques
tion to the Senate. Is that the under
standing of the Senator? The Chair has
not made a ruling.

We are not talking about how he in
terprets the matter, but the Chair has
referred the motion made by the Sen
ator from South Dakota to the Senate.
That is where we stand now.

Mr. GORE. To be precise, as I under
stand it, the Chair has submitted the
point of order to the Senate for its
determination.

Mr. JAVITS. The Senator is correct.
Mr. GORE. The senator does not call

it a ruling, and I will adopt his reserva
tion. I do not think it is worthy to be
classed as a ruling.

The Chair has advised the Senate how
he would rule thereafter. Let me be as
precise and exact as I can in recalling his
words.

The Chair has held that if a motion is
made to table the point of order of the
senior Senator from Illinois [Mr. DIRK
SEN] and that motion is carried, then the
Chair has advised us that he will feel
instructed by terms of the original reso
lution, upon which the Senate will not
have taken any action, to call for an im
mediate vote, and he further advised us
that if someone requests it and it is af
firmed, there will be a yea-and-nay vote.

I beUeve that is an exact statement of
the advice and ruling and submission of
the Presiding Officer. Does the Senator
agree?

Mr. JAVITS. I believe that is correct.
So that we can agree that the question
now being debated is a debatable point
of order which has been submitted to the
Senate. That is all we know now. We
just know that we are debating a de
batable point of order submitted to the
Senate. The Senator would agree with
that, would he not?

Mr. GORE. A point of order is pend
ing now, and the senior Senator from
Tennessee has been recognized for the
purpose of debating that point of order
and such other business as may be before
the Senate.

Mr. JAVITS. Of course.
The next step w1ll be, we anticipate.

that a Senator will rise-probably the
Senator from South Dakota-and will
move to table the point of order; and
upon that he will ask for the yeas and
nays, and that also \\111 be granted, and
that would be the first vote. Does the
Senator agree?

Mr, GORE. That could be.
Mr. JAVITS. The second vote would

then come. Assuming that the Chair
does what the Chair says it will do, the
second vote will then come, on a motion
divided in two parts-one, the first part.
saying that debate shall cease on the
motion made a few days ago by the Sen
ator from South Dakota [Mr. MCGOVERN]
to take up a rule change.

Mr. GORE. The Senator from New
York has now leaped over the rights
of every other Senator.

Mr. JAVITS. Oh, no. not at ail.
Mr. GORE. Oh, yes.
Mr. JAVITS. I am only attempting to

catalog for Members--
Mr. GORE. The Senator is catalog

ing, but he is cataloging with long strides.
striding over my rights as a U.S. Sen
ator. Do I not have a right to make a
point of order against this motion?

Mr. JAVITS. The Chair will have
the right to determine when another
point of order is made-

Mr. GORE. On what basis can the
Chair decide that?

Mr. JAVITS. The Chair has that
power in the Senate precedents for dec
ades.

Mr. GORE. What rule gives the Pre
siding Officer the discretion of determin
ing whether a Senator can, when a Sen
ator can, and which Senator can SUb
mit a point of order against a pending
motion? I know of no such rule that
the Senator can cite. I shall be happy
to be advised.

Mr. JAVITS. I shall not argue with
the Senator.

Mr. GORE. I am not asking the Sen
ator to argue. I am asking why the
Senator makes that statement; and if
he does make that statement, I ask where
the rule is in the Senate.

Mr. JAVITS. It is my understanding
of the precedents of the Senate that
once a question has been decided-to
wit, a point of order-the Chair does not
have to entertain another point of order
exactly upon the same ground. That
is all I am saying. I am saying nothing
else.

Mr. GORE. The Senator has nar
rowed the proposition, but I do not be
lieve his position will hold water even
there. I take it the Senator means to
say that the Chair would not entertain
the resubmisston of the same point of
order in the identical terms.

Mr. JAVITS. This is a general point
of order. I only have the RECORD to go
by. The Senator from illinois [Mr.
DIRKSEN] has made the point of order
that the motion is not in order. When
that question is decided, I assume that.
under the usage of the Senate, that will
be the end of that question. If the Sen
ator has some other question raised in
a point of order, of course every Senator
is not denied that privilege. A Senator
can raise any question.

Mr. GORE. We are advised, however,
by the Presiding Officer that he will feel
instructed, after one vote to table one
point of order is carried, to lay imme
diately before the Senate, for an im
mediate vote, the original prOpOsition.
which would deny me the right to make
another point of order, perhaps from
a different point of view, which would
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deny me the right to discuss it, to con
sider it, to offer an amendment to it.

The Senator from New York has
leaped over all these rights of every
other U.S. Senator.

Mr. LAUSCHE. Mr. President, will
the Senator yield? Will the Senator
from New York answer the proposition
just stated by the Senator from Ten
nessee?

Mr. JAVITS. I shall answer that
proposition, because I assume-

Mr. GORE. I yield to the senior Sen
ator from New York.

Mr. JAVITS. Because I assume that,
as we interpret the law, the "general"
includes all the specifics; and as this was
a complete point of order, it wouId raise
every conceivable question. The Sena
tor made the point of order that it was
out of order, which leaves it open for
any conceivable point in the book.

I assume that there wouId be a right
to assume, therefore, that having dealt
with the whole ball of wax, it wouId
be inappropriate to divide it into 85,
100, or 196 separate parts. This is a
general point of order that it is out of
order. That will have been tabled. That
would seem to me to be the logical end
of the question.

I am not attempting to be tricky. I
·shall argue on my own time-

Mr. GORE. Before the Senator goes
further, he raises an assumption that
because one Senator makes what the
senior Senator from New York describes
as a general point of order, this settles
all points of order, no matter how spe
cious the proposition may be in the mind
of another Senator, no matter how
faulty it may be in the minds of other
Senators.

The Senator from New York has just
held that he believes it is reasonable to
assume that once a general point of
order has been overruled, invalidated, no
other point of order can be made. I do
not believe that that position is tenable;
but even if it were tenable, the senior
Senator from Illinois did not make a gen
eral point of order. He made a point
of order with respect to the Constitution
and with respect to the propriety of the
amendment. Other points of order can
be made, from other standpoints.

I yield further.
Mr. JAVITS. May I just tell the Sen

ator my purpose, and what I think is the
purpose for us all?

I am attempting to trace what seems
to be the procedure required, so that
Senators may be advised as to the re
spective factual stages involved, because
there seems to have been great confu
sion about this. I was attempting, for
myself and other Senators, to see that
we all understand how many votes are
likely and what each vote will attempt
to decide.

I submit this thought to the Senator:
We anticipate that there will be a motion
to table. There will be a vote on that.
Assuming that it is tabled, there will
then be two votes on the basic motion
of the Senator from South Dakota which
would then be held in order-to wit, one
to close debate and the other to allow 2
hours to debate his original motion, upon
which will come closing debate-to wit,
the motion to take uP. That would be
three votes. The fourth vote wouId

come on the motion to take up. In each
of those four votes, as I understand, a
majority of the Senate must vote affirm
atively.

That is all I submit to the Senator.
Does that not represent quite a deliberate
determination by a majority of the Sen
ate as to what it wishes to do in this
situation? Four separate votes are
needed before actually taking up any
amendment to rule XXII, and I am sure
that each will be a yea-and-nay vote.
Would that not be a deliberate judgment
by the Senate, rather than by one Sen
ator? That is the question I ask the
Senator.

Mr. GORE. If this procedure is fol
lowed and every other Senator is denied
his rights, all intervening rights and re
sponsibilitY,it would mean that one Sen
ator, by terms of a resolution which he,
himself, has offered, and which he had a
right to offer, has, through the holding of
the Chair, a point of order, and a motion
to table a point of order, succeeded in
making the terms of his motion the ac
tion of the Senate.

This is not in accordance with the rules
of the Senate. The senior Senator from
New York [Mr. JAVITS] through a parlia
mentary interrogation established with
the Presiding Officer that the rules of the
Senate, other than the rule here chal
lenged, are in effect. One of those rules
of the Senate, therefore, now in effect
permits me to address the Senate. An
other rule of the Senate now in effect
provides that such matters as this can by
motion be referred to the Committee on
Rules and Administration. Is that to be
denied to any Senator?

I do not wish to make the motion, but
another Senator may. Do we deny him
the right, which he has under the rules
of the Senate, by this contrived proce
dure, to make such amotion? The rules
of the Senate provide that a Senator has
such a right.

Mr. LAUSCHE. Mr. President, will
the Senator yield?

Mr. GORE. I yield.
Mr. LAUSCHE. What about the right

to amend the original motion?
Mr. GORE. The rules of the Senate

under which we are operating, according
to the ruling of the Chair elicited by the
distinguished senior Senator from New
York [Mr. JAVITS], provide that Senators
can be recognized to offer an amendment,
or to table a proposed amendment; and
that Senators may. be recognized to de
bate those amendments.

It is over all these rights that the able
senior Senator from New York has leapt.
I do not believe that we should dismiss or
destroy the rights of Senators and the
responsibilities of Senators so cavalierly.

Mr. LAUSCHE. Mr. President, will the
Senator yield for a question?

Mr. JAVITS. Mr. President, will the
Senator yield to me for just a moment
and then I shall be finished.

Mr. GORE. I yield to the Senator
from New York.

Mr. JAVITS. I believe we have estab
lished what I think does enlighten the
Senate, to wit: The timetable, the num
ber of votes, and so forth. As to the
merits, the Senator from Tennessee is
making an eloquent speech. I have been
listening to his speech. I shall make my

speech on this· subject: I wished to es
tablish the factual situation at this mo""
ment, and we have done that.

Mr. GORE.. Mr. President, I recog
nize that a number of able men have
spent a good deal of time on this time
table and this parliamentary scheme.
Some of the statements seem to have
been well prepared in advance. I do not
criticize anyone for that.

We had a great former colleague in the
Senate, the late Senator Bob Kerr, who
made an enlightening statement here one
day when he said: "I am against any
combine I am not in on."

Well, Mr. President, not many Sena
tors were in on this combine chartering
this bizarre parliamentary procedure by
which the contents of a motion offered
by one Senator becomes by tabling mo
tion, ipso facto, an action of the Senate
on the original proposition.

Mr. LAUSCHE. Mr. President, will the
Senator yield briefly?

Mr. GORE. I yield.
Mr. LAUSCHE. Mr. President, I in

vite the Senator from New York to listen
to my question.

Is it the position of the Senator from
Tennessee that under the ruling of the
Chair the right of any Senator to sub
sequently offer a motion to table or to
offer an amendment, or to offer a motion
to table an amendment will be barred?

Mr. GORE. If I correctly understand
the advice of the Presiding Officer as to
what he would interpret, before we act,
our action to mean, then he wouId be
prepared, following the instructions
which he said he will take, not from the
Senate, but from the contents of the mo
tion offered by the junior Senator from
South Dakota [Mr. MCGOVERN], to im
mediately call for a vote on the motion.

Did the Senator from Ohio understand
that?

Mr. LAUSCHE. Mr. President, will
the Senator yield for one further ques
tion?

Mr. GORE. I yield.
Mr. LAUSCHE. Does the Senator take

the position that the right to discuss an
amendment that might be offered subse
quently will also be barred?

Mr. GORE. As I understand the ad
vice we are given as to the meaning of
the vote we are to take, it would mean
that no amendment would be in order,
nor considered, nor entertained, nor
would any Senator be recognized, nor
would any Senator have any right but to
vote immediately.

Mr. LAUSCHE. I wish to ask the Sen
ator from New York [Mr. JAVITS] wheth
erheagrees or disagrees with the state
ment of the Senator from Tennessee.

Mr. JAVITS.No right to amend of
any kind or character will be denied on
the merits of the proposal, because this is
a motion to take up. The fourth vote
may result in a vote to take up. Then,
the measure which the Senator wants
taken up is open to full amendment, and
before the motion to take up is voted on,
the other motions. in order of preference,
provided in the rules, may be made in the
2 hours. Nobody's right is denied. The
only thing is that the proceeding is lim
ited to 2 hours.

Mr. GORE. I thank the able Senator
from New York. He is making what
wouId be a helpful addendum to the ad-
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vice of the Chair,except the advice of the
Chair was not in accord with it.

The Chair advised us that if the Sen
ate votes to tal!le the point of order sub
mitted by the senior Senator from Illinois
[Mr. DIRKSEN], although no point to table
has yet been inade-'-this is how hypo
thetical the situation is; the motion to
table has not yet been made, but the Pre
siding Officer advises if somebody makes
a motion to table and that motion pre
vai1s~thenhe will interpret that as in
structions to him and the Senate to vote
immediately on the resolution, including
the terms of. the resolution. I think I
have. correctly stated the advice of the
Chair.

This procedure is untenable. The Sen
ate cannot accept it. By this unusual
procedure, the senior Senator from Ten
nessee cannot even appeal this ruling to
the Senate. It is not a ruling yet. It is
advice upon what the Presiding Officer
says he would interpret an action of the
Senate on a motion that is not yet made.

.Mr. ERVIN. Mr. President, will the
Senator yield

Mr. GORE. I yield; .
Mr. ERVIN. I wish to ask the Senator

if such a ruling as that would not be
tantamount to a ruling that the provi
sions of the rules which permit other
Senators to move to table the McGovern
motion, or rules of the Senate which per
mit any Senator to commit to the Com
mittee on Rules and Administration for
consideration, or rules of the Senate
which authorize any Senator to offer a
substitute for it, or rules of the Senate
which permit any Senator to· offer an
amendment to it, or rules of the Senate
which permit any Senator to move to
postpone further consideration either to
a time certain or an indefinite time, would
absolutely be nullified?

Mr. GORE. In other words, in the
words of the Presiding Officer "the ball
game would be over."

Mr. ERVIN. The ball game would be
over without anybody except the dis
tinguished and able Senator from South
Dakota ever being allowed to come to
bat or throw a ball.

Mr. McGOVERN. Mr. President,
will the Senator yield for a brief ob
servation in that regard?

Mr. GORE. I yield.
Mr. McGOVERN. The Senator has

suggested several times that what we
are proposing here. is a procedure
whereby one Senator shall dictate to
the Senate what it is going to do. That
is not proposed at all.

We are proposing a sequence of three
rollcall .votes, each one of which will
be decided by majority vote of the en
tire Senate. One Senator cannot re
solve this at all. If 100 Senators are
here, it will take 51 senators to approve
anyone of the three possible steps that
will come before the Senate.

I should like to observe that neither
the Senator from South Dakota, nor the
senator from Tennessee, nor anyone
else, will carry this motion with his
vote alone. It takes a majority of the
Senate to act on this procedure. Thus,
what we are really talking about is
whether a majority of the Senate should
have the right to exercise its will at
the beginning of a new Congress·. to
determine its rules.

No one is questioning any of the other
Standing Rules of the Senate. We are
simply suggesting, under the Constitu
tion, that when, at the start of a Con
gress, a majority of the Senate so de
sires, it should have a procedure where
by it can set or modify the rules.
There is no way any part of that can
be accomplished except by a majority
vote of the Senate.

Mr. GORE. I thank my able and
distinguished colleague, for whom I have
exceedingly high regard and with whom
I think I have voted about 98 percent
of the time. He has said that I have
strained to interpr':Jt this as giving the
right of one Senator to determine the
course of action of the Senate.

Let me remind the Senator that one
provision of the motion which he and
he alone has offered is that we shall
have an immediate vote.

I had no part in determining that.
The Senator from Kentucky had no part
in determining that. The Senator from
Tennessee might have some views which
he would wish to express based upon
his responsibility as one of the repre
sentatives of the people of the great
State of Tennessee, and as a Member
of the U.S. Senate.

Mr. McGOVERN. Mr. President, will
the Senator from Tennessee yield at that
point?

Mr. GORE. I will in a moment. The
Senator has made a helpfUl statement
and I want to analyze it.

By the terms of the resolution which
he has proposed, there would be a certain
result, in consequence of certain stipu
lated votes by the Senate, but the Sen
ator himself provides in the motion the
rules by which his motion will be consid
ered. He does not leave to me any dis
cretion. He does not leave to the rules of
the Senate any effect. He provides in
his motion that there shall be an imme
diate vote.

I am sure the Senator does not mean
to exercise any tyrannical parliamentary
procedure. He is about as democratic a
Senator as anyone can come by. But,
nevertheless, there it is. Is that not
true?

Mr. McGOVERN. Let me say one
thing--

Mr. GORE. Is this not true?
Mr. McGOVERN. I do not accept the

Senator's interpretation of it. I do ac
cept his good faith.

Mr. GORE. Does it not provide that
there shall be an immediate vote?

Mr. McGOVERN. Yes, but let me
say--

Mr. GORE. Then what other Sen
ators determine that except the Senator
from South Dakota by the terms of his
motion?

Mr. McGOVERN. The Senator has
the same right he has on any other mo
tion to vote against it, if he disapproves
of its terms.

Mr. GORE. Is my right as a Senator
to be limited merely to vote for or against
a proposition which another Senator
wishes to submit at any time he wishes
to submit it and have a vote at any time
he wishes me to vote? There is some
thing other than the responsibility of a
Senator to say "yea" or "nay." It seems
to me there might be a few mumbling
thoughts that I would want to utter.

Mr. CASE. Mr. President, will the
Senator from Tennessee yield at that
point?

Mr. GORE. I yield.
Mr. CASE. On this one point, in an

swer to the Senator's. question, we do
have a procedure by which one Senator
can compel all Senators to vote immedi
ately, and that is on a motion to table
anything. Thus, this is not strange. It
is not a monster. I have had, as I know
the Senator from Tennessee has had,
some question as to whether the rules
should not go into this matter of tabling
and its process, because I have personally
been the victim, I think, of injustice, on
account of it, as the Senator feels that he
has in substantive matters. on a number
of occasions, of which I am well aware.
But this is not a strange, new kind of
procedure. I will develop these thoughts
on my own time, and I shall not interrupt
the Senator again, but we know that
Senators call upon a motion to table im
mediately to decide an issue without
debate.

Mr. GORE. The rules provide for a
motion to table. I have expressed the
view on the Senate floor that this is the
most tyrannical parliamentary device
available to the leadership or to any
other Senator. FortunatelY, the leader
ship on both sides of the aisle--and I
hope they will pay heed to this-have
been restrained in their use of the mo
tion to table. In other parliamentary
procedures, the "previous question" has
the same effect. But the procedure here
proposed is not provided for in the rules
of the Senate. This is an interjection by
which, through the motion of one Sena
tor and the advice of the Presiding Of
ficer, we are advised in advance that if
we vote a certain way, it will mean that
every other Senator will be denied the
right to make a point of order, to discuss
a proposition or to offer an amendment
before there is an immediate vote.

This is unusual. It would be destruc
tive of the deliberate quality of debate
and consideration in the Senate. It must
not be permitted.

I had not intended to take any part
in debate on this controversy, but I love
the U.S. Senate. I love the U.S. Con
gress. This is the beginning of my 29th
year as a Member of the U.S. Congress.
I have great respective for it. I have
been disturbed to see the growth of the
executive branch and the seemingly
comparable diminution of the legisla
tive branch.

I am happy to see some evidence-
last year, for instance, in the Senate
Foreign Relations Committee and the
Senate Appropriations Committee, and
other committees-that they are once
again asserting the coequal status of
the legislative branch.

Our system of government will be best
served by a strong, independent, and co
equal legislative branch of the Govern
ment. That is not particularly involved
here. The executive, of course, is not,
but here is a clever parliamentary pro
cedure which a few enthusiastic men
have contrived-for good purposes, I ac
knowledge--but I think that they con
trive a little too sharply. They ignore
the rights of other Senators, the respon
sibilities of other Senators, and the pru-
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dence of deliberate consideration of pro
posals of all Senators submitted to the
Senate.

Mr. ALLOTT. Mr. President, will the
Senator from Tennessee yield?

Mr. GORE. I yield.
Mr. ALLOTI'. Would the Senator

mind my founding a question or two
based upon his colloquy a few moments
ago with the distinguished Senator from
New York? I read from the motion
which has been filed with the clerk:

I move that debate upon the pending mo
tion to proceed to the consideration of sen
ate Resolution 6 be brought to a close In the
following manner--

And then he sets it up.
The distinguished Senator from Ten

nessee has made very well the point that
amendments are forbidden under the
ruling of the Chair. I am sure the Sena
tor would agree with me that, once the
motion to lay on the table has been
made, it would be impossible for him, or
any other Senator, to amend the pro
cedure by which we bring this to a close,
because we would have to vote imme
diately upon the whole procedure, unless
it were divided into two parts at the re
quest of one Senator. Is that not true?

Mr. GORE. I think it is true. I do
not think it will be true. I cannot con
ceive that the Senate will put its foot
into this trap.

Mr. ALLOTT. I feel personally it is
true that, under the ruling made by the
Chair, for example, if in this particular
copy there were 6 hours of debate-and
that has been stricken out and 2 hours
placed in its stead-if the senior Senator
from Colorado desired to make it 6 hours
under the rule, once a motion to lay on
the table were made, no amendment
could be offered.

Then I would like to propound a ques
tion also about a situation in which a
motion to lay on the table should pre
vail. Two hours of debate are to be
equally divided between the junior Sena
tor from South Dakota and our dis
tinguished majority leader. The state
ment was made by our distinguished mi
nority leader that already requests are
coming in for time. From a practical
situation, can the Senator from Ten
nessee tell me a practical way that any
Senator could offer an amendment dur
ing those 2 hours and have a reasonable
time to discus's that amendment?

Mr. GORE. This proposed procedure
would be a stricture that would nullify
careful consideration.

Mr. ALLOTT. If I may pursue this in
quiry, the point of it is that the point
madeby the Senator about amendments
is not a facetious one, nor should it be
lightly taken. It is an actual one which
deprives any Senator of the opportunity
to amend and in the other instance de
prives a Senator of the opportunity to
amend by reason of the practicalities of
the situation.

Mr. GORE. And also denies the right
to make other points of order or a mo
tion for referral or postponement.

Let me remind the distinguished Pre
siding Officer, for whom I have warm af
fection-if I have been sharp in my com
ments I regret it and I apologize-that
the U.S. Constitution is not restricted in
its application to this one issue before

the Senate. If one can make that con
stitutional reference on one issue, he can
make it on another. If one Senator can
make a point of order against the con
stitutionality of a proposed motion, then
every other Senator would have that
right. If every other Senator has that
right, let me conjure a proposition that
might occur.

Suppose, after this precedent is set, I
offer a motion to rescind the Tonkin Bay
resolution on the ground that the Presi
dent has interpreted it as tantamount
to a declaration of war, and therefore
since this was a constitutional procedure,
I proposed to rescind the Tonkin Bay
resolution, and provided in my motion
that it come to an immediate vote, and
the senior Senator from South Dakota
or the junior Senator from South Da
kota made a point of order that my mo
tion was not in accord with the Constitu
tion, and another Senator moved to table
his point of order. and it was tabled. and
then there was an immediate vote, would
not this precedent and procedure to re
scind the Tonkin Bay resolution be on
all fours? That is a question or motion
of constitutional reference.

Here is a point of order which the
Presiding Officer submits to the Senate.
A Senator moves to table the point of
order. It is tabled. Ipso facto, the Sen
ate has finished its consideration of my
motion to repeal the Tonkin Bay reso
lution. We vote immediately.

Mr. MUNDT. Mr. President, will the
Senator yield?

Mr. GORE. I yield.
Mr. MUNDT. The Senator raises a

most significant and serious possibility,
which is not altogether any longer a
hypothetical situation. We have Mem
bers in our body who feel that way about
the Tonkin Bay resolution. One of them
might do precisely what the Senator
from Tennessee has suggested. A Sena
tor might raise a point of order. We
would go through the same process.

It was for that reason that I inter
rogated the Chair, thinking about the
latter part of the decision, which dis
turbs the Senator from Tennessee, which
says that the Chair is bound by the in
structions of the Senator's resolution.
This is the situation the Chair is faced
with if a Member of the Senate continues
to offer a resolution and a Senator makes
that point of order.

The Chair candidly said he was telling
us what the consequences were and that
he did not want us to be in the dark.
It was not necessarily a ruling. It was
simply an explanation. He was trying
to tell us about the consequences of the
events before us. It seems to me those
consequences are more cataclysmic and
more catastrophic than this whole de
bate about majority rule with respect to
the rules, because the whole rule book
could be kicked out by any Senator
merely by writing a resolution, coming
before the Vice President or the Presid
ing Officer, and his saying, "I am sorry.
It looks cockeyed to me, but it is in the
resolution. I can do nothing about it."

Mr. GORE. I thank the Senator.
Let me trace these steps. After this

procedure becomes a precedent-and
God forbid that it does-assume that I
offer a resolution tomorrow reciting the
constitutional responsIbility of the Sen-

ate and the House to declare ,war, and
propose to rescind the Tonkin Bay reso
lution on the ground that the declara
tion of war is the constitutional func
tion of the Congress and that the PresI
dent has erroneously interpreted the
Tonkin Bay resolution as tantamount to
a declaration of war. In my resolution
I propose to move that there shall be
an immediate vote and such other condi
tions as I may decide to provide in the
resolution.

Then the senior Senator from South
Dakota makes a point of order against It,
and the Presiding Officer advises that he
is going to submit that point of order,
since It relates to a constitutional pro
cedure or .question or issue, to the Sen
ate, subject to a majority vote, and he
further advises that some Senator can
make a motion to table, and that if some
Senator does make a motion to table that
point of order, which motion Is not
debatable, and the Senate tables the
point of order, then he will feel in
structed by terms of the motion I have
made or the resolutIon I have offered to
lay before the Senate for immediate vote,
not subject to amendment, not subject
to further point of order, not subject to
debate, upon the rescission of the Tonkin
Bay resolution.

Now, is that not on all fours with this?
Mr. MUNDT. It seems to me that the

Senator has struck a very significant
point there, and I see no difference, be
cause it is the constitutionality of the
situation which is in harmony between
the Senator's hypothetical case and the
one we have before us. Both deal with
the constitutional question, and the se
quence of events which the Senator has
anticipated and speculated about is
precisely the sequence of events which
have occurred here this afternoon.

Mr. GORE. And we are advised of
this procedure with respect to a motion
to table that is not even now pending,
that has not been made.

Mr. MUNDT. That is right. And we
have no appeal from this recital by the
Chair of the consequences which would
eventuate. We have no means by which
to register our displeasure except by vot
ing on a tabling resolution of a point of
order not directly related to the thing we
are particularly complaining about.

Mr. GORE. I would appeal from
such a ruling of the Chair, if it were a
ruling. It is not a ruling. It Is an ad
vice of what the Presiding Officer will
interpret the vote to mean, if we have
such a vote, if some Senator makes a
motion to table, and if that motion is
carried.

Mr. President, I have felt rather
strongly about the matter, as I have wit
nessed the development of this bizarre
parliamentary scheme, and I have ex
pressed my views with some vigor in
exercising what I consider to be my re
sponsibility. I do not wish. to detain
the Senate further. I hope that there
is a way through which the Senate can
avoid the very grave damage which
would flow from the establishment of
such a precedent.

(At this point, Mr. HARRIS took the
Chair as Presiding Officer.>

Mr. KUCHEL. Mr. President, a week
ago yesterday the two Houses of Con-
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gress, in accordance with \'de Constitu
tion, proceeded to meet and to organize.
The House of Representatives, as has
been the case since the founding of this
Republic, proceeded, on its opening day,
to consider and dispose of the problem
of the adoption of rules of procedure un
der which its Members would operate
during the 90th Congress. A resolution
was offered and adopted by the House of
Representatives to approve as rules for
the 90th Congress the rules as they ap
plied in the 89th. An amendment was
subsequently offered and adopted. The
resolUtion,as amended. then became the
rules of procedure under which the
House of Representatives will dispose of
public business during the next 2 years.

From whence did the power come, Mr.
President, which the Members of the
House of Representatives exercised that
timely responsibility? It came, clearly,
from the Constitution of the United
States, under that clause which says:

Each House may determine the Rules of
its Proceedings. punish its Members for dis
orderly Behavior, and, with the Concurrence
of two thirds. expel a Member.

We read that clause, incidentally, Mr.
President, with a. second clause in the
Constitution that "s. majority of each
House-shall constitute a quorum to do
business."

The Constitution of the United States,
therefore, does not differentiate between
the two Houses of the legislative branch
as to the mode, manner, or procedure
by which their rules will be adopted. It
has been put forth by some in this debate
that the Senate is a continuing body,
and that therefore the clear language of
the Constitution shOUld not apply in the
same fashion as it does on the other side.

I do not rise to debate whether the
Senate is a continuing body. I think
perhaps in. some instances it may well
be. There are differences between the
Senate and the House of Representatives.
But with respect to the problem of the
adoption of rules, it should be crystal
clear to all Senators that the Constitu
tion of the United states treats each
House of the Congress precisely in the
same fashion, and authorizes a majority
of a quorum to determine what rules
shall guide each House during each new
Congress.

The truth is that the Senate, in the
few years that I have been honored to
be a Member here, has never adopted
ruIes. It Is true that upon occasion,
some amendments have finally been
adopted. But rules of the Senate have
not been adopted in the last 15 years,
by the U.S. Senate, at the beginning of
each new· Congress nor indeed at any
other time.

I think. therefore, it shOUld be ap
parent that the ruIes under which we
operate thiS year and have operated in
prior sessions follow the theory of ac
quiescence--that because the Senate has
done nothing, the rules of the preceding
Senate come along and operate as a basiS
on which procedures shall be determined
in the next.

Indeed. 10 years ago the Senate saw fit
to indicate that specifically in its rules
and, by an amendment provided, in rule
XXXII, section 2:

The Rules of the Senate shall continue
from one Congress to the next Congress un
less they are changed as provided in these
rules.

That is an attempt, and I believe it
constitutes an unconstitutional attempt,
to deny to the Members of a new Con
gress the right to exercise their constitu
tional authority to adopt such rules of
procedure as they themselves may deter
mine.

So when some of my fellow Senators
talk about breaching, violating, and
breaking the American Constitution, I
say, Mr. President, it is all the other way
around. For some of us in this Cham
ber believe that the public welfare would
be advanced if the Members of the Sen
ate were permitted, at the opening of
each new Congress. to determine what
rules of procedures should be adopted.
That is the reason these resolutions have
been introduced and motions have been
made.

This, of course, is not the first time
that the Senate had been faced with this
kind of debate. I am pleased, on this
occasion, Mr. President, to recall the
views and comments which were made by
the Vice President of the United States
in 1957-my fellow Californian and my
friend. Richard Nixon-which I shall
read to the Senate. I hoped that the
Vice President would be here, for I be
lieve it would be helpful for all of us to
recall just a few of the sentences which
Vice President Nixon laid down with
great clarity-and with great respect for
the Constitution. I think that it might
be helpfUl in this debate if I do so at this
point.

This is in volume 103, part I, pages
178-179 of the CONGRESSIONAL RECORD.
It reads:

It is the opinion of the Chair that while
the rules of the Senate have been continued
from one Congress to another. the right of
a current majority of the Senate at the
beginning of a new Congress to adopt its
own rules, stemming as it does from the
Constitution itself, cannot be restricted or
limited by rUles adopted by a majority of
the Senate in a previous Congress.

Any provision of Senate rules adopted in
a previous Congress which has the expressed
or practical effect of denying the majority
of the Senate in a new Congress the right to
adopt the rules under Which it desires to
proceed is, In the opinion of the Chair. un
constitutional. It is also the opinion of the
Chair that section 3 of rule 22 in practice
has such an effect.

The Chair emphasizes that this is only his
own opinion, because under Senate prece
dents, a question of constitutionality can
only be decided by the Senate itself, and not
by the Chair.

(At thiS point, the Vice President as
sumed the chair.)

Mr. KOCHEL. I am reading the com
ments of former Vice President Nixon,
your predecessor, Mr. President, once
removed. I continue to read:

At the beginning of a session In a newly
elected Congress. the Senate can indicate its
will in regard to its rules In one of three
ways:

First. It can proceed to conduct Its busi
ness under the Senate rules which were In
elIect In the previous Congress and thereby
indlcate by acquiescence that those rules
continue in effect. This has been the prac
tice in the past.

Second. It can vote negatively when a
motion is made to adopt new rules and by
such actIon indicate approval of the previous
rules.

Third. It can vote all'lrmatlvely to proceed
with the adoption of new rules.

Permit me to observe parenthetically
that the situation is precisely the same
today as it was when former Vice presi
dent Nixon said this in 1957.

Turning to the parliamentary situation in
which the Senate now finds itself, if the
motion to table should prevail, a majority of
the Senate by such action would have indi
cated itsapproval of the previous rules of the
Senate, and those rUles would be binding on
the Cenate for the remainder of this Congress
unless subsequently changed under those
rules.

If, on the other hand, the motion to lay
on the table shall fail. the Senate can pro
ceed with the adoption of rules under what
ever procedures the majority of the Senate
approves.

In summary, until the Senate at the Initia
tion of a new Congress expresses its will
otherwise. the rules In effect in the previous

. Congress in the opinion of the Chair remain
In elIect, with the exception that the Senate
should not be bound by any provision in
those previous rules which denies the mem
bership of the Senate to exercise its con
stitutional right to make its own rules.

I appeal to my colleagues in the Sen
ate on this question-which is in the
public interest and which ought not to
be considered in a partisan manner-to
listen to the words of one who had a re
sponsibl1lty to give to the Senate his
views a decade ago. I ask them to listen
to a courageous statement by an able
lawyer and a dedicated American.

It was saId earlier today by the able
majority leader that the proposed action
to these changes in the Senate rules may
imply a danger that minorities in the
Senate might not have an opportunity to
express themselves.

It is the Constitution of the United
States which lays down clearly the right
of a majority of a quorum of elected
Members of the U.S. Senate to adopt
rules.

It is on that basis and that basis alone
that the motion has been made.

Some of my colleagues talk about this
2-hour request that is involved on the
merits.

The Senate would purport to change
one part of the prior senate rules. I
look at it in this way. I believe that the
Senator from South Dakota is completely
within his constitutional rights in mov
ing now that this debate come to a con
clusion and that the Senate proceed to
dispose of the resolution which he has
offered, subject to all its rules which are
not in controversy today. That means
every rule of the Senate acquiesced in
now, apparently. except this one rule.
ruIeXXn.

I believe further that the senator is
completely correct in asking the Senate
to determine the constitutionality of the
motion which is pending.

I believe also that it is in complete
accordance with the Constitution after
that a vote be taken immediately to take
up the question whether we want to
amend, offer substitutes for the resolu
tion with respect to rule XXII. or vote
up or down the resolution that has been
mkoduced by the two distinguished Sen-
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ators, the Senator from South Dakota
[Mr. MCGOVERN] and the Senator from
Kentucky [Mr. MORTON].

In the interest of giving more time
than the last several days has provided,
the Senator has seen fit to suggest that
there be an additional 2 hours allowed.
Mr. President, I suggest this in the in
terest of orderly procedure. That is the
basis upon which I am delighted to ac
cept that part of the argument that has
been made.

The question before the Senate is a
simple, fundamental, and elemental one.
Does the Senate have the right to adopt
rules of procedure?

That is the question before the Senate,
and that is the only question.

It has been said here this afternoon by
one of my friends that Senators would
be able to twist and turn the recogni
tion of this right into some kind of an
ugly jungle for Senate moderates who
would cause chaos and near anarchy
here in the Senate.

The fact of the matter is, I suppose,
that this year or next year a majority
of the Members of the Senate-if they
are so venal and the Presiding Officer
goes along with them-could ruthlessly
shunt aside every other Senator.

The argument was made earlier that
that is not the basis upon which parlia
mentary rulings have been made.

In all that I have said, I have not com
mented upon the need for the Senate to
exercise its authority with respect to the
manner in which debate may be termi
nated in the public interest.

If we proceed with it, I can repeat
what the Presiding Officer and most of
my colleagues~no matter how long or
how short a time they have served-un
derstand. In this nuclear era of modern
living unlimited, unrestricted, unrelated,
irrelevant talkathons designed only to
prevent a majority of the Senate from
discharging its responsibility on what
ever important business is pending be
fore the Senate are a crippling anachro
nism.

I urge my colleagues to accept a con
stitutional responsibility as the House
has under precisely the same constitu
tional language, and to proceed now to
determine that it is a duty, as well as a
constitutional opportunity, to proceed to
terminate this debate and to adopt rules
in accordance with whatever provision
the Senate finally decides upon.

The VICE PRESIDENT. The Sena
tor from Oregon is recognized.

Mr. MORSE. Mr. President, I rise to
state the views that I have developed as
a result of this interesting debate this
afternoon and the views that I held prior
thereto as well. I rise to support, in es
sence, the very clear statement that was
just made by the Senator from California
[Mr. KUCHEL].

I think we ought to face up to the fact
that the constitutional question is as he
put it. Under the Constitution the Sen
ate, by the majority of a quorum, has the
constitutional power and, I happen to
think, the duty also to adopt its rules of
procedure.

It does not make any difference what
the Senate has said or the action it has
taken in times gone by, whether in con
nection with rule XXXII or any other

rule. Any rule that it adopted which
would seek to modify a constitutional
provision would, as the Senator from Cal
ifornia pointed out, have no constitu
tional standing. It does not constitute a
constitutional amendment.

The major premise from which I argue
on this point is that under the Constitu
tion the Senate has the power to do ex
actly what it is proposed that we do here
this afternoon.

My next point is that, bearing out what
the Senator from California said, we all
know, and can take judicial knowledge
of the fact, that the only rule in con
troversy before us this afternoon is rule
XXII.

This whole parliamentary movement is
a movement to change rule XXII. I do
not know in what way it is going to be
finally determined. I do not think that
anyone else in the Senate knows.

We have the McGovern proposal for a
three-fifths vote to end debate. We have
the Kuchel proposal for a majority vote
to end debate.

One listening to this debate would be
inclined to think that at least some of
our colleagues believe that the substan
tive issue before us this afternoon is not
subject to amendment. The substantive
issue relates to the contents of a new
rule XXII if, as, and when such a new
rule becomes the pending business of the
Senate.

I wish to emphasize that when we
finally get to the point of adopting a
new rule, if we decide to pass a new rule
for ending debate at the beginning of this
session of Congress, we will replace the
old rule XXII. I do not know what its
provisions will be. In my judgment, there
is nothing in the proposal of the Sen
ator from South Dakota that prevents
us from adopting any lUle XXII that we
wish to adopt, or readopting the rule
XXII that past Senates have adopted.

Therefore, I believe we have to sep
arate the issue as to the substantive leg
islation that eventually will-at least, I
hope s~arise in this debate for action
and the steps of procedure by which we
will get to the point of considering a new
rule XXII. We are not yet at the point
of considering substantive legislation
providing for a new rule XXII. Where
we are, as I see it, is on notice by Sen
ator MCGOVERN of South Dakota that he
will move to lay on the table the point of
order raised by the Senator from Illinois
[Mr. DIRKSEN] as to the constitutional
point raised by the Senator from South
Dakota. A motion to lay on the table
the Dirksen point of order will be the
first vote. When that motion is made,
the Presiding Officer will be in a position
in which he has to put that motion to a
vote without debate. I repeat that will
be the first vote.

I do not know how anyone could have
made it any clearer than the Presiding
Officer has made it. I have followed
what the Presiding Officer has said all
afternoon in regard to the parliamen
tary issues raised in this debate, and I
believe that he has acted clearly within
the limitations imposed upon him as the
Presiding Officer of this body. In my
view he has been correct in his rulings
and eminently fair in performing his
duties as the Senate's presiding officer
under the Constitution.

I wish to say. to my friend, the Sena
tor from California, the minority whip,
that I also completely agree with the rul
ing of former Vice President Nixon on
the cOnstitutional power and right of the
Senate to adopt rules of procedure at
the beginning of a Congress. The Sen
ator from California has again inserted
the rulings of Vice President Nixon in the
RECORD. I have taken that position ever
since Vice President Nixon issued the rul
ing. Vice President Nixon made the
major point, that after all, it is a con
stitutional right and responsibility of the
Senate to adopt its own rules at the be
ginning of a session of Congress, if it
wishes. The Senate can adopt rules at
any time, if it wishes.

Mr. CLARK. Mr. President, will the
Senator yield?

Mr. MORSE. I should like to finish
my argument before yielding, because
my argument cannot be understood un
less one understands the procedural and
parliamentary steps through which I
think the Senate must now proceed to
take before it can untangle the parlia
mentary barbwire that has been
stretched across the path of orderly pro
cedure in the Senate.

I agree that the ruling of Vice Presi
dent Nixon was completely sound con
stitutionally and procedurally.

Let us assume-I am speaking hypo
thetically now-that the motion to lay
the point of order on the table is adopted.
Let us assume that first. Then what
will be the parliamentary situation be
fore the Senate? The Chair will then
put the motion to close debate. That is
the next step in the proposal of the
Senator from South Dakota. That will
result in the second vote. Listen to the
motion:

I move that debate upon the pending mo
tion to proceed to the consideration of S.
Res. 6 be brought to a close in the folloWing
manner; The Chair shall immediately put
this motion to the Senate for a yea andnay
vote and, upon adoption thereof by a major
ity of those present and voting,. With a
quorum present, there shall be two .hours of
debate upon the motion to proceed to the
consideration of S. Res. 6.

In other words the second vote will be
on the motion to close debate. It is not
until after that vote on the motion to
close debate that the provision in Sena
tor MCGOVERN'S motion for a 2-hour
debate on the motion to take up Senate
Resolution 6 comes into play. The mo
tion to proceed to the consideration of
Senate Resolution 6 when voted upon
after 2 hours of debate will be the
third vote. However, let us take note of
the fact that the three votes which I
have described are all procedural votes.
None of them involves a vote on the
substantive provisions of a new rule
XXII.

We are not dealing with legislative
substance yet, at all, asfar as the wording
or contents of a new rule XXII is con
cerned.

We will not have come to the substan
tive issue at all until after the third
vote. The motion simply says in effect
that after all the debate that has oc
CUlTed this past week and today. there
shall then be 2 hours of debate on the
motion as to whether .or not we will
proceed to take up Senate Resolution 6.
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Let us assuzpe--,.hypothetically, again___

tha~ tl1~Sena,te palises the ,motion and
i:>roceeqs to coru;1derSllDllte Resolution 6.
Then' tliesuhstantive resolution of the
Senator from South Dakota for a cloture
rule by a three-fifths V'otewill pe before
the Senate for the first. time. It can be
amended.- ItIs subject to no limitation.
The Senate can amend it. The. Senate
can adopt a substitute. The Senate can
recommit it or do anything else with the
Senate Resolution' 6 which the proce
dures of.the Senate permit. As the sen
ator frOni California has said, this is
permissible under the rules of the Sen
ate, in which we have acquiesced, be
cause at this point in the debate the
only rule we seek to change is rule XXII.

Where are any Senator's rights being
lost? How has any Senator lost any
rights? I know of none. Therefore I
reject all the false alarm. arguments I
have heard the past several hours to the
effect that the proposed procedures in
Senator MCGOVERN'S motion wlll burn
up Senators' parliamentary rights. Such
contentions are not sound.

Mr. LAUSCHE. Mr. President, will
the Senator yield?
-Mr. MORSE. I do not know what
amendments I shall support, once we get
to the consideration of the substance of
Senate Resolution 6 itself.

Mr. President, I also wish to say this,
and then I shall yield. Let us face it.
We know the basic question which con
fronts us at this time. It is, shall we
continue with a rule XXII, in this crit
ical era of the Republic's history, which
permits a minority of Members in the
Senate to substitute themselves for a
controlling majority. That is the issue.
Shall we have majority or minority rule
in the Senate when it comes to passing
legislation?

With all that is going on in the world
and in our country, we cannot, as Sena
tors, justify continuing a rule that per
mits a willful minority in the Senate
to block the welfare of this country, ac
cording to their minority sights. Our
system of checks and balances gives to
the minority adequate protection of their
legitimate rights. They should not have
the right to dictate the nonpassage of
legislation which is desired by the ma
jority. Senators know that on all the
antifilibuster resolutions I have offered
since my first one in 1946, I have always
insisted that there not only be adequate
time but also liberal time for debate in
order to protect the rights of the minor
ity as it tries to change itself into a ma
jority. But I have opposed, ever since I
took my oath in 1945, a rule XXII by
which a small group of Members of the
Senate can impose their will against the
public interest, as seen by the majority.

What are the checks on the majority?
They will be the checks that we will put
into any new rule and in addition they
are the checks of the Constitution itself
as well as the many checks within the
legislative processes of the two Houses of
Congress.

There is no monolithic majority in the
Senate. All afternoon I have heard a
majority spoken of as though it were a
monolithic, fixed, number of specific in
dividuals. One of the striking features
that characterizes the Senate is its fiu-

idity. There is no monolithic majority
in the Senate. We vary among our
groupings from issue to issue, almost
minute by minute, in the Senate. We
all know that whatever new rule XXII
we may adopt there will be checks
written into it that will protect the right
of the minority to adequate time for de
bate. But it should not give the mi
nority license to exploit the public in
terest by preventing the majority the
right to come to a vote on the issue. Any
pending piece of legislation should have
to come to a final vote within a fair and
reasonable time for debate whether the
minority likes it or does not like it.

Some of my colleagues, whom I respect
very much, but with whom I disagree,
have wanted unlimited debate, with no
checks upon it, so long as their physiques
can hold out, in order to prevent a vote
from ever being held on a legislative
issue not to their liking. What they want
is no vote at all on an issue at any time.
They believe the Senate should not be
allowed to vote if they can muster the
power to filibuster a bm to death. That
is the kind of filibuster that should be
run off the floor of the Senate this after
noon, once and for all. That is the sub
stantive issue that will be brought be
fore the Senate if we finally reach the
point in this debate of voting in favor of
taking up a consideration of the merits
of Senate Resolution 6.

What other checks do we have in our
system of Government to protect a mi
nority from what may be at times a mis
taken majority? With regard to the sub
stantive legislation that will be passed,
under the rules, there is the check of the
other body. The House may defeat a bm
favored by the Senate or amend it. If the
House passes a somewhat different bm
then there is the check of the Senate
House conferences. There is the check
of the President of the United States with
his veto power. That is the check-and
balance system that the Constitutional
Fathers set up when they wrote the Con
stitution. They did not write in it a rule
XXII that subjects the Senate to minor
ity rule. They did not write into the
Constitution a rule that would enable a
minority to prevent the will of the major
ity to operate. When the Constitutional
Fathers wanted anything other than a
majority rule to prevail in the operation
of the Congress they specifically spelled
out the percentage of vote that was re
quired for adoption. Thus more than a
majority vote is spelled out for overriding
a President's veto 01' for amending the
Constitution. That is what our Consti
tutional Fathers did. They provided in
the Constitution itself the vote ratio,
varying from a majority vote rule in
every instance in which more than a
majority was to be required. The clear
intent of the Constitutional Fathers was
that in all other cases the will of a simple
majority vote would be the law of the
land. In determining Senate procedure
a simple majority should have the right
to adopt a cloture rule requiring a three
fifth vote or any other for ending debate.

I do not share the view that the steps
provided for by the resolution of the Sen
ator from South Dakota-they are not
necessarily the steps that I would have
provided-are in some way stripping me.

of .some precious procedural right. I
yield to no one in defense of legitimate
procedural rights in the Senate. How
ever, I do not accept the view that a mi
nority should have a procedural right to
choke to death by a filibuster the right of
a majority to govern.

I think the motion of the Senator from
South Dakota provides reasonable steps
leading to a final consideration of Senate
Resolution 6 on its merits. My rights
and those of every other Senator are
fully protected when we finally adopt--as
I hope we Will-his motion to proceed
with the consideration of the merits of
Senate Resolution 6. As I have said Sen
ate Resolution 6 will then be open to
amendment. I shall have proposals of
my own to make for amendments to the
substantive issues raised by Senate Reso
lution 6. We ought to get on with reach
ing that SUbstantive point. That is why
I wanted to make known my views now
and to explain my reasons for disagree
ing with the speeches that have been
made in the Senate this afternoon in op
position to the procedure proposed by the
Senator from South Dakota [Mr. Mc
GOVERN].

Before I yield to the Senator from
Pennsylvania [Mr. CLARK], I wish to
commend both Senator MCGOVERN and
Senator CLARK for their leadership in this
historic debate seeking to have the Sen
ate carry out it's constitutional rights
and responsibilities in adopting rules at
the beginning of a new session of the
Congress.

I yield to the Senator from Penn
sylvania [Mr. CLARK].

Mr. CLARK. Mr. President, the Sen
ator from South Dakota [Mr. McGov
ERN], the Senator from California [Mr.
KUCHEL], and the Senator from Oregon
[Mr. MORSE] so ably expressed my views
on this subject that I do not intend to
participate at this time in the debate, in
the hope that we can quickly come to
a vote on the motion to table.

Mr. President, I congratUlate the three
Senators for their brilliant presentation.

Mr. LAUSCHE. Mr. President, will
the Senator from Oregon yield?

Mr. MORSE. I yield.
Mr. LAUSCHE. The Senator from

Oregon made the statement that Mem
bers of the Senate will be vested with all
rights they ordinarily have to offer
amendments, motions to refer to com
mittee, and other procedural operations.
Is there any limitation on the time, ac
cording to the ruling of the Chair, that
will be available to make those motions
and for other procedural operations?

Mr. MORSE. That depends on what
procedure is adopted for procedure of
debate on substantive issues; that will
be provided in a new rule XXII which
I hope the Senate will adopt.

Mr. LAUSCHE. The statement was
made that all of these things will have
to be done in 2 hours.

Mr. MORSE. Not at all. That is the
burden of my argument. The 2-hour
provision has nothing to do with the sub
stantive issue after it is decided to take
up the McGovern proposal. The Mc
Govern proposal is subject to all amend
ments, and to all the procedures, which
the Senator from California referred to
as existing rules we have adopted by ac-
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quiescence. The only rule under chal
lenge Is rule XXII.

Mr. LAUSCHE. What rules wlll be
applicable to the procedural steps that
might be proposed by Members of the
Senate?

Mr. MORSE. That Is going to be up
to the majority.

Mr. LAUSCHE. What about rules
that now exist In the control of the op
eration?

Mr. MORSE. All rules other than rule
XXII will be enforced.

Mr. LAUSCHE. Then, it is the posi
tion of the Senator that the ruling which
supposedly was made is that there will
be a situation where the ball game is
over except that Senators may talk for 2
hours after the Issues have been decided
by the vote that will now be taken on
the matter that is pending before us.

Mr. MORSE. I most respectively say
that I do not speak for the PresIding Of
ficer, but I interpret him. I most re
spectively point out when the Vice PresI
dent made those comments in his ruling
he was not talking about the situation
before the senate If, as, and when the
Senate votes to take up the substantive
proposal of the Senator from South
Dakota.

Mr. LAUSCHE. Wlll there be any
limitation of time?

Mr. MORSE. That would be up to the
Senate.

Mr. LAUSCHE. As I understand the
position taken by the Senator from Ore
gon, all of the rules which heretofore
have been applicable will continue in ex
Istence except those which might be
changed by the Senate.

Mr. MORSE. And except rule :xxII,
because that is the one under challenge.

Mr. CASE. Mr. President, I, as does
the Senator from Pennsylvania, feel
that Senators have well and fully dis
cussed this issue. I shall not burden
the Senate long with my exposition. I,
too, love the Senate, as does the Senator
from Tennessee [Mr. GORE], and this is
the reason why I am concerned about
making it an effective instrument, as the
Senator from Oregon [Mr. MORSE] sug
gested.

It is important to keep the Senate In
proper balance with the executive. It
Is important to keep Congress in proper
balance with the executive as a check
and balance. In our system of checks
and balances it is important because we
believe so deeply in the importance of
the Senate as a coequal branch of gov
ernment that we want to make it more
effective.

I agree also that the exposition of
the situation presented some 10 years
ago and the way in which it was han
dled by Vice President Nixon is accurate
and complete. Nothing should be per
mitted to prevent the Senate by a major
ity vote from amending its rules or
adopting any rules at the beginning of
each Congress--nothing. Neither a
precedent, nor a provision of previous
rules, nor anything else should do that,
and I include the precedent which says
that the President of the Senate shall
ordinarily present to the Senate con
stitutional questions for decision even
that all-important "precedents," if its
observance will mean the stultification
of the majority of the Senate from

adopting new rules at the beginning of
the session. What the Vice President
has done is more gentle than what was
suggested by Vice President Nixon 10
years ago. I do not mean to criticize the
Vice President. It is In accord with his
general attitude of accommodation and
reasonableness.

But the steel is still there, and rightly
so. The President of the Senate could,
In my judgment, have ruled on this ques
tion himself. Of course, the effect of
that would be that under our processes
of an appeal and a motion to table the
appeal, the motion would have been de
cided without the delay that those who
would change the rules seek. He decided
to be more moderate and to afford an
opportunity to discuss it. The effect is
actually the same under the way he is
going to regard a vote on the tabling
motion. Mr. President, it is utterly right
that it should be so.

All the talk of bad precedent or de
struction of the Senate is poppycock.
The only precedent established here will
be a precedent for the constitutional
right of the Senate at the beginning of
each session to change its rules or to
adopt the old ones, if it so desires. Mr.
President, for a majority to have that
right unfettered by a minority, is a ne
cessity.

With respect to these crocodile tears
that I see being flooded around the
Chamber in connection with the 2
hour limitation, and the crushing of the
minority by the majority in connection
with right to speak, I have not heard any
body who wanted to talk being shut off
yet. The normal way to get the right
to speak is to ask for it. The Senate will
always accommodate a Member who
wants to speak. Is that not so, I ask the
Senator from Oregon?

Mr. MORSE. The answer is "Yes."
Mr. CASE. I would like to have the

RECORD show that response. If those who
oppose this change wanted a longer
time-if they wanted a week, or if they
wanted a month-every Senator knows
and the country knows they could have
it by suggesting that at the end of that
time they would permit the Senate to
vote. Let them not complain that they,
or any Senator, or the majority, or the
minority of the Senate is being deprived
of any sacred right.

Mr. President, the sole precedent that
will be established will not be to destroy
the rules, so that the majority can over
ride the minority at any time, but only
the single right of the majority at the
beginning of a Congress to adopt rules
and prevent the minority-the willful
minority-from acting to stultify that
right. The sooner we come to grips with
this problem in terms of its actual con
sequences, the sooner we will see it
clearly.

I SUggest that the Vice President well
could have ruled that the previous ques
tion would be in order for this purpose,
and then this motion to allow 2 hours
of debate would have been fully in order.

But we do not have to go into that. If
a minority wants more time, or if the
Senator from Illinois [Mr. DIRKSEN]
wants more time, they can have it. He
knows it. If he wants more time he has
only to ask for it.

The same reason is given for opposing

a . change in the rules. Mr. President,
let us not confuse the issue. It has been
suggested that the provision of the rules
which provides that a suspension of the
rules shall require a two-thirds vote un
der a day's notice, or something of that
sort, might be impaired. It would not
be impaired. The only thing that would
be changed here is the right of the mi
nority at the beginning of a Congress to
prevent a majority from acting to amend
the rules.

This is the only thing that would be
changed. It would not be impressive or
important in itself, because it is a right
not dependent upon precedent, but a
right of the Constitution of the United
States of America. Today, the Senate,
by majority vote, should exercise that
right, and exercise it now.

Mr. DIRKSEN. Mr. President, will
the Senator from New York yield?

Mr. JAVITS. I am happy to yield to
the Senator from nlinois.

Mr. DIRKSEN. Does the Senator
wish to speak now?

Mr. JAVITS. Whatever the Senator
from nlinois would wish to do is all right
with me.

Mr. DIRKSEN. Mr. President, if I
may take a moment, I have been seek
ing to ascertain who still wished to take
time under the point of order. It ap
pears that nearly every Senator has
spoken. The Senator from New York
would take up the cudgels on his side,
and I would take equal time. That
would take us up to 5 o'clock, which
would mean approximately 15 minutes to
a side.

I have suggested-and this, I think,
has the concurrence of the distinguished
Senator from South Dakota-that per
haps we could begin a quorum call and
then rescind the call, but at least· get
Senators started in this direction. It
would be in the nature of a warning
that a vote is about to ensue, and at 5
o'clock the distinguished Senator from
South Dakota would make his motion to
table and we would then be ready for a.
vote.

The VICE .PRESIDENT. Wlll the
Senator from Illinois make that as a.
unanimous-consent request?

Mr. DIRKSEN. I make that a unani
mous-consent request, inclUding the call
ing of a quorum now, before the distin
guished Senator from New York begins.

The VICE PRESIDENT. Is there ob
jection? The Chair hears none, and It is
so ordered.

Mr. DIRKSEN. Mr. President, I sug
gest the absence of a quorum.

The VICE PRESIDENT. The clerk
will call the roll.

The legislaUveclerk proceeded to call
the roll.

Mr. DIRKSEN. ·Mr. President, I ask
unanimous consent that the order for
the qUorUlIl call be rescinded.

The· ACTING PRESIDENT pro tem
pore. Is there objection?

Mr. DIRKSEN. Mr. President, may
we have order?

The ACTING PRESIDENT pro tem
pore. .Without objection, it II? so ordered.

Mr. JAVITS. Mr. President----
The ACTING PRESIDENTprotem

pore. The senator from New York is
recognized.
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Mr; HOLLAND. Mr;<President, a. par..

llamentaryinqUiry;
The ACTING PRESIDENT pro tem

pore. The· Senator from Florida wlll
state it.

Mr. HOLLAND. Do I correctly under
stand that the time under the unani
mous-consent agreement is to be divided
equally between the distingUished sena
tor from New York and the distingUished
Senator from TIlinois?

Mr. DIRKSEN.. That is correct.
The ACTING PRESIDENT pro tem

pore. That is correct.
Mr. HOLLAND. Ending at 5 o'clock

p.m.?
Mr. DIRKSEN. .That is correct.
The ACTING PRESIDENT pro tem

pore. The Senator is correct.
Mr. HOLLAND. I thank the Chair.
Mr. JAVITS. Mr. President, a fur

ther parliamentary inquiry.
The ACTING PRESIDENT pro tem

pore. The Senator from New York will
state it.

Mr. JAVITS. As I recall, the unani
mous-consent request provided for rec
ognition of the Senator from South
Dakota at the conclusion of the debate
for the purpose of making his motion.

Mr. DffiKSEN. Yes.
The ACTING PRESIDENT pro tem

pore. The Senator is correct.
Mr. RUSSELL. Mr. President, I did

not hear a quorum call for the purpose
of calling the names of Senators.

Mr. KUCHEL. It was for a 5 o'clock
vote.

The ACTING PRESIDENT pro tem
pore. The Parliamentarian informs the
Chair that this was done previous to
the quorum call. This is on a resolu
tion. The Senator from South Dakota
is to be recognized after the Senator
from New York.

Mr. RUSSELL. Who requested unan
imous consent for the quorum?

The ACTING PRESIDENT pro tem
pore. A quorum callis not required--

Mr. RUSSELL. Since when, Mr.
President? Is there not something in
the rules about having a quorum call
before we have a--

The ACTING PRESIDENT pro tem
pore. The rules require a quorum call
previous to a unanimous-consent agree
ment to set an hour to vote on bills
and joint resolutions. The Senate is
considering a resolution.

Mr. RUSSELL. Is it because this is
a. very exceptional procedure that no
rules apply? We do not have to have
a. quorum call, or anything else?

The ACTING PRESIDENT pro tem
pore. We are abiding by Senate rules.
The Senate rules require a quorum call
only on joint resolutions and bills.

Mr. RUSSELL. And bills. In other
words, we can have any procedure we
desire on this type of resolution?

Mr. DffiKSEN. Except that we had
a. quorum call. I requested it.

The ACTING PRESIDENT pro tem
pore. The Senator from New York is
recognized.

Mr. JAVITS. Mr. President, I believe,
in order to understand the situation
which faces us, that it is necessary to
compare 2 sections, one in a rule and
the other in the Constitution.

cxm~O-Part1

The rule is rule XXXII, not rule
XXII. It is rule XXXII.

Section 2· of rule XXXII states, in
part:

The rules of the Senate shall continue
from one Congress to the next Congress un
less they are changed as provided In these
rules.

That is the rille. We adopted it.
The Constitution says that each House

may determine the rilles of its own pro
cedure.

These are the two horns of the di
lemma upon which we have been caught
for years, and never in my experience in
this Chamber, which is now 11 years, or
in the experience of much older Mem
bers, going back to 1917, when a rule of
this character was first adopted, has the
Senate been able to get itself away from
being impaled upon the horns of this
dilemma.

Some very strong things have hap
pened in the name of this particular di
lemma. For example, the Senator from
lllinois [Mr. DIRKSEN] has said we have
had "biennial convulsions." Indeed we
have. Why not, if the rules of the Sen
ate permit us to amend the Constitution
of the United States, not by a vote of
two-thirds of the Members of each body
of Congress and by three-fourths of the
States as the Constitution provides, but
because the rules of the Senate say so?

The rules of the Senate amend the
Constitution of the United States not
only in this respect but in the passage
of laws. The fact is that we in the Sen
ate cannot pass ablll without a two
thirds vote, and that is the end of it.
So the provision of the Constitution
which relates to approving treaties or
overriding vetoes in the Senate applies
in fact to all pieces of legislation in the
Senate. Everybody recognizes that,
and it is a fact.

I have not been a party to the pro
cedure outlined today by the Vice Pres
ident of the United States. I woilld like
to emphasize this to the world, not
withstanding what has been said here.
This is his procedure. It is not mine.
As far as I know, it is not that of the
Senator from South Dakota [Mr. Mc
GOVERN].

It is the Vice President's procedure.
He has given the Senate an opportunity,
in a very astute manner-though I
would have preferred, like my colleague,
the Senator from New Jersey [Mr. CASE],
to have him rule in accordance with the
advisory' opinion of Vice President
Nixon; and I emphasize that it was an
advisory opinion onlY, because it was
never passed on by the Senate-to get
out from under an impossible situation.
He has given us the opportunity to de
bate. On the other hand, he has given
the majority the right to reach a deci
sion at last. That fact appears to have
been overlooked this afternoon.

It is one thing to have the right to be
heard. It is a different thing when the
right to be heard is abused for the pur
pOse of vetoing bills. The Constitution
never gave us that right. The people
of the United States have been subjected
to that abuse for years.

The Vice President has not ruled. He
has exercised his right under rule XX

to submit the question, of whether this
particular motion is or is not in order,
to the Senate. He is not questioning the
validity of any Senate rule, not even this
one, but the point of order is being raised
on a constitutional point. He is submit
ting that question to the Senate. He is
saying that heretofore when it has been
SUbmitted, the result as obtained by Sen
ate vote has been meaningless because
the Presiding Officer has been unwilling
to carry out the will of the Senate. He
has said: "I am the Vice President. I
will carry out the will of the Senate."

That was the whole difference between
Vice President Nixon and Vice President
Johnson. Vice President Johnson passed
exactly on the same situation. He sub
mitted the same question to the Senate,
in general terms, but he said that ques
tion is open to debate. He said, "I can
not be bound by anything except the
substantive vote; nothing else."

So the Senate doubled back on itself
and a filibuster began on the question
of amending the rules.

Vice President Nixon, on the other
hand, said, "I am not an empty vessel.
I am the Vice President, and if the Sen
ate indicates to me clearly its will, I
will carry it out."

That is the whole difference.
The big thing is that the Vice Presi

dent has made clear, in response to in
quiries by the majority leader, that he is
follOWing the precedents, he is following
the decision of the Senate, and he will
be bound by it. He is not saying, "Go
ahead, I am nothing except an instru
ment of the Senate." Instead, he ad
vises us: "I will not remain silent and
turn the question back to the Senate
and leave us where we were in the first
place,"

So, Mr. President, this is a historic
breakthrough. I think we have cut the
Gordian knot. I do not know what the
Senate will do, but I think a historic
decision has been made. We are going
to be put on our own feet for the first
time.

Let me deal very briefly with the ar
guments made against adopting this
course. The argument has been made
that voices of the Members of the Sen
ate will be stilled. The argument has
been made that no motion will be pos
sible, that no amendment will be pos
sible. The argument does not stand up.
When there is a cloture vote of two
thirds, yes, Members are stilled in their
voices. So what? I think even Sena
tor Walsh back in 1917 said that it must
end some time.

The only reason why we have not been
able to invoke the Constitution in
amending the rules has been that we
have always been tangled up in our own
feet until the procedure now before us,
which involves a motion to take up. A
motion to take up is covered on page 253
of the book on Senate Procedure, writ
ten by our august Parliamentalians,
Charles L. Watkins and Floyd M. Rid
dick, which clearly states that a motion
to take up is not subject to amendment.

The other point made is on whether
the Senate is a continuing body. I do
not know whether it is a continUing body
or not, because in some ways it is and
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for some purposes it is not. For exam
ple, I refer to the possession of papers.
We have just reorganized our commit
tees. That hardly shows it to be a con
tinuing body. So I do not think there
has been a definite, conclusive opinion as
to whether it is a continuing body. I
do not think that question can be finally
decided. But the question whether we
have the power to proceed as the Con
stitution permits us to proceed we can
decide, and that question has been laid
before us by the procedures the present
Vice President has provided.

We have been frustrated for years
from proceeding upon our constitutional
rights. Just think, if members of the
opposition were to argue that a rule of
the Senate was adopted in 1789, which
rule of the Senate amended the U.S. Con
stitution so that we could not pass any
bill except by a two-thirds vote instead
of a majority vote, and that we cannot
change that rule because it was adopted
in 1789. In e1Iect what they are arguing
now is that because in 1789 the Senate
said it required two-thirds, it must still
be two-thirds. It must be that way in
definitely. It must be that way for our
descendants, whoever they may be, until
Lord knows when. That is the argument
they make, that we are paralyzed, that
we are finished, that we are done, that
only two-thirds can pass measures in the
Senate, forever and ever. I do not think
that is right. I do not think that is
patriotic.

It is said, Mr. President-and Senator
GORE gave us as an example the Tonkin
Bay resolution-suppose a Senator rises
and says, "I want to repeal the Tonkin
Bay resolution; I make a motion to take
up that resolution, which I have on the
Senate Calendar. I raise the issue that I
have a constitutional right to raise it, be
cause it represents, in effect, a declara
tion of war."

The Vice President, he says, adopts ex
actly the same procedure the present
Vice President did, a majority of the
Senate votes to table that particular
point of order, and we are all done in.

Mr. President, I should like to point
out to my fellow Senators that they can
do that today. We do not need this
precedent. If a Vice President is de
termined to violate the Constitution and
be a tyrant, or if a majority of the Sen
ate is determined to be a tyrant, then
they can do it in lots of other ways, not
just this one.

There is no law that says the Vice
President of the United States has to
recognize me when I stand up to be
recognized in a filibuster. If the Vice
President of the United States deter
mines to be a tyrant, Mr. President, he
does not have to see me. He does not
have to see Senator DIRKSEN, or Senator
RUSSELL. He can simply look around
the Chamber, with four or five Senators
standing up, and say, "Nobody else
wishes to debate this question, read the
resolution and let's vote."

There is nothing to stop him except
the fact, Mr. President, that to do so
would represent a revolution, and tear
ing up of the Constitution.

We can do that, Mr. President. The
House of Representatives or the Senate
can sit on its hands and not appropriate

a dollar. There is nothing in the Con
stitution which says we have to ap
propriate. We do not have to appropri
ate a dollar, and the whole country
would go to pot. Everything would come
to a standstill. Of course we can do that.

You can conjure 'uP all the terrible
images you like as to what any precedent
will do. But the fact is, Mr. President
and I conclude upon this point-that
this is a motion based upon the Constitu
tion, at a given time, for a given narrow
purpose. That is all the Senate is de
ciding, not more than that. At the
opening of a Congress, we contend that
the Constitution permits anybody to
challenge a rule, any rule, and then the
Senate must have a chance to amend
its rules, and not only amend the rules,
but revise them generally, when a chal
lenge is raised on a particular point.
And rule XXXII cannot stop it.

That is really what the Senate is pass
ing on. Because if you look at the rules
now, and follow what all these gentle
men are saying, then rule XXXII stops
you completely, and you have not a
prayer; the Constitution means nothing.

That is the real issue presented to us:
are we, at long last, going to strike the
shackles of tradition or are we going to
continue to be subject to them? As Sen
ator MORSE has pointed out, and Senator
KUCHEL and Senator CASE, in this
modern day, when, within a split second
we may have to act, and when, if we are
attacked, Mr. President, a third of the
Senate can hang us up and prevent even
a declaration of war, we cannot a1Iord
to take that chance. There is nothing
inimical in that whatever, except the
fact that we would thus relieve ourselves
of the incubus of the inability to deal
with our own rules.

I yield the floor.
The ACTING PRESIDENT pro tem

pore. The Senator from minois is
recognized for the remaining time until
the hour of 5 o'clock.

(The VICE PRESIDENT assumed the
chair at this point,)

Mr. DffiKSEN. Mr. Vice President,
we have heard a lot of quaint doctrine
here today. It reminds me of the little
girl coming home from Sunday school.
When her mother said, "Suzy, what was
the lesson about," she said, "Well
mother the text was 'the Lord is sneak
ing through Humbolt Park.' "

Well, her mother was incredulous.
She could not imagine that. She was
sure it could not be the Lord sneaking
through Humbolt Park. So the mother
called the Sunday school teacher and
asked, "What was the text today?"

She said, "The Lord is seeking a
humble heart."

That is altogether ditIerent doctrine.
So we have had a lot of quaint doc

trine. But two things, Mr. President,
will not be gainsaid after all the debate
is over. The first one is the endeavor to
get cloture by a majority vote. That was
standing out so clear that it requires no
explanation on my part. And then. of
course, there was all the eloquence ad
dressed to the figure of the majority.

Probably history will record that the
majority has been wrong oftener than
not. I believe there is something to that
text, in the book of Exodus in the Old

Testament, which says,·· "Follow not a
multitude to do evil." It is in language
so crystal clear that it cannot be mis
taken, and it has been there for a long,
long time.

And it has some weight; because it
appeared here, in 1964, that there was a
multitude moving the Senate in a given
direction in the fleld of civil rights. It
has been said here today that we took
83 days on the issue.

Mr. President, that is the best 83 days
that the U.S. Senate ever expended, on
that explosive and incandescent issue,
because all the while, in my office, for
weeks with the Vice President sitting at
the table, and the Attorney General, and
ofttimes the majority leader and myself,
laboriously we hammered out the details
of a civil rights bill that started with
four titles and wound up with 11. And
it works today; that is the important
thing. It was full of bugs and worms.
I remember talking so many times about
it with the late President Kennedy. I
do not know how many times the At
torney General was in my office, and I
said, "We will not take it; it is defec
tive." But we did not forsake our labors.
We worked at it.

But what could we have done if the
debate could not have been carried on
here, in disposing of the motion to take
up? It is true that that occupied the
time of the Senate; but all the while the
business of perfecting that legislation
went on, and it stands on the books to
day, a credit to everyone who had any
hand in fashioning it.

My friend the Senator from Oregon
mentioned a moment ago that, of course,
if we do not respond to the checks and
balances, they will do it over in the House
of Representatives.

How do you think the 14(b) business
got out of the House of Representatives?
They gagged them, Constitution or no
Constitution. Those poor 47 tender Con
gressmen, who were led down the path
way to slaughter and did not come back,
could· not even amend the bill. They
had it rigged so no amendments could
be offered on the floor of the House.
What do you think they do with tax
bills? The Ways and Means Committee
comes in under a rule:. no amendments
except those that are offered by the
committee on the floor of the House.

011., there are lovely ways to get around
checks and balances. Do not be beguiled
by all this fancy rhetoric, nor by the fact
that my distinguished friend from New
York says that since a proposition ob
tained in 1789, profane hands must not
touch it now.

That is not the issue. The question is,
Was it right in 1789? If it was sound as
a matter of principle then/it ought to be
a matter of principle in 1967. You can
argue until this domed ceiling falls, but
you will never alter the fact that 2 and 2
was 4 in 1789. and it is 4 in 1967. So it
is a question of the principle, and how
fundamental it is, that is involved.

So. when I think of the majority, I re
member, you know, that it was the ma
jority that jeered Christopher Columbus
because he had an idea the world was
round. They· jeered gallleo, and made
him recant before they. sacrificed him.
That was the majopty. sPeRklng. You
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have to be pretty careful, and especially
so when you are in the field of procedure.

So I want to see no majority cloture.
It is dangerous for free institutions.

Now, what was the other proposition?
As this thing was set up, it set up a for
mula, first, to offer a motion to cut off
debate, and insist on an immediate vote.

Then, of course, wait for the point of
order, and then let it be a constitutional
issue. Submit it to the Senate. Other
wise, you get one step deleted and come
along with a.ll1otion to table in the hope
that you have enough votes to beat a
pOint of order,

Now, that is a formula. Well, if it
works here in the rules, it works here on
legislation.

For how many years have we heard
about the item veto? They tried to put
it through. What was the objection?
The objection was that it would delegate
to the President the pOwer to appropriate.
It has not ever gone through this body.

The result is what? They try to boot
us. Here is the weapon they wanted.
Put it on the item veto. Offer it as an
amendment to any bill. Get a ruling out
of order. Appeal from the ruling of the
Chair, and then, of course, get a majority
of those who are present and voting.

I have seen the time when appropria
tion bills have gone through this body
with only six or seven Senators on the
fioor. Those appropriation bills involved
billions of dollars. All you need is four,
and you will get it stuck on there as an
amendment.

There is a rule that you cannot legis
late on appropriation bills. In the House
we did it with impunity. If I violated
that rule once, I did it a hundred times.
It worked because I made it work. We
have to suspend the rules. There has to
be an intervening day. Then there must
be a two-thirds vote. Oh, it is said we
can circumvent all that. Let us not
worry about the rules. Throw the rule
book in the rain barrel. Ignore the ap
propriation bills. Why bother about
them? Wait until an Agriculture or an
Interior appropriation bill comes in.
Stand on your own two feet. OtIer an
amendment, and when the Presiding Of
ficer says it is out of order, you appeal
from the ruling of the Chair. You have
your soldiers present on the fioor.

You do not undertake these efIorts un
less you are equipped. That is part of
of the strategy. It always has been. You
ask that it be submitted. Oh, there
should be a quorum call. You can get
them over here.

More often than not, there will not be
time enough to acquaint them with what
is going on, but if you have enough troops
around, you will get the bill amended.

I went so far as to amend an agricul
tural act. I got the Sugar Act liqui
dated in the House of Representatives.
I had every sugar Representative and
Senator rush into my office with stilettos
in their teeth to try to do disciplined
mayhem on me.

I know how it works because I have
made it work. And it can work again.
That is the danger. You will destroy
the orderly processes.

Senators remember the work-or-fight
bill that Bob Taft stopped on the floor.
I have said a thousand times that if there

is one vote in my whole career that I
would undo, that would be the vote.
However, there is no piety and no icy
finger or anything else that can erase
that from my record. That is the one
vote that I would undo. Yet, that bill
could have been rammed through under
this kind of propOsal.

It could be done on strike legislation.
Senators remember the Court-packing

proposal of a long time ago. It was
here that they stopped it. It was here
that the Senate stopped the packing of
the Supreme Court of the United States.
And it was because this institution was
free, and one could speak his piece here
and was not inhibited or fearful of the
fact that a majority was going to put
some condign thing upon the statute
books for which one would express a
deep regret later.

It is not needed. In 1964 I got on my
knees on this carpeted floor. I said,
"Please, please vote for cloture."

You remember what happened here.
You do not have to conceal any names.
I begged the Senator from Arizona. I
begged him. I guess I was not much of
an advocate. I could not persuade him
with all the tears in my eyes, the tremor
in my voice, and the solicitude I had for
the Senator, as much as a mother would
have for a tender and gentle baby, I could
not persuade him.

You heard the dean of Congress this
afternoon, CARL HAYDEN, who has been
on this hilltop for 54 years. He never
voted for cloture, mainly be"cause in the
fuss that went on here long ago when
Arizona tried to get into the Union, New
Mexico was standing in the wings.

Had there been a cloture vote, there
would have been no Arizona. Had there
been no Arizona, there probably would
have been a thumping Republican ma
jority in 1964. [Laughter.]

The VICE PRESIDENT. The Senate
will be ir. order.

Mr. DIRKSEN. Mr. President, take It
out of my time.

Seven times out of 36 endeavors, this
Senate has voted cloture, going back to
1919. Do not tell me you cannot get it,
because I got it, just as others did. You
can get it again when you have a case,
but when you have a bill of goods to sell
to the Senate, a bill of goods that is
under suspicion and not in the national
interest, it should not be sold.

That Is the point. If we are going to
protect the Republic against wild
schemes and fantasies and favorite legis
lative brain children, the thing to do is
to protect our rules.

As my time runs out, and just before
my friend, the Senator from South
Dakota, makes his motion to table, let
me adjure you now with everything that
is in my heart to vote down this motion
to table and let the point of order prevail.

We can then approve it today by a
voice vote, and when we adjourn to
night that will have erased the confusion.
It will have clarified the air, and we will
start anew.

I am in the mood now, if they file a
cloture motion on Senate Resolution 6
to put my name on it and see where we
go.

I would then give assurance to the
Senator from South Carolina that I \\ill

sit down with him and see if we cannot
negotiate a reasonable time to discuss
this matter and let it come to a vote.

I do not mind. I am prepared to do
it, and surely in the wisdom and genius
of this bodY we can find the right answer
without forfeiting the safeguards that
have meant so much to this country.

This is the 90th Congress. It is the
179th year in which this body has met
without interruption in peace or war.

There is no better parliamentary body.
The reason we are here is because our

procedures were safeguarded. Let us
safeguard them now. Let us vote down
this motion to table and get the air
clarified.

Then we will make a start and I am
confident that our innate restraint, our
intuitive wisdom, and our sense of
patience can negotiate a period in which
we can bring this matter to a vote, and
I shall be delighted to do so.

So I say to you, vote down the motion
to table and then we will get to work.

The VICE PRESIDENT. The Senator
from South Dakota is recognized under
the unanimous-consent agreement.

Mr. McGOVERN. Before making a
motion to table, I should like to make
one brief observation.

In my judgment there is only one cen
tral issue involved here today, and that
is the question of whether Senators be
lieve that the Constitution authorizes
a majority of the Senate to modify one
of its rules at the beginning of a new
Congress.

There is no doubt that the first Con
gress, in 1789, assumed that right, ex
ercised it and determined its rules by
majority vote. In 1917 and 1959, one
of the rules relating to the termination
of debate was modified. So the only
question at this time, really, is whether
the Congress of 1789 or 1917 or 1959 can
deny this Congress its right under the
Constitution to modify one of its rules
by majority vote.

I believe that the motion that I put
before the Senate some 4 hours ago,
attempting to work out a procedure
whereby debate could be terminated on
this matter, is in order. I believe that
the point of order is not well taken. I
therefore move at this time to table the
point of order raised by the Senator
from Illinois [Mr. DIRKSEN].

The VICE PRESIDENT. The ques
tion before the Senate is the motion of
the Senator from South Dakota to table
the point of order by the Senator from
Illinois.

Mr. DIRKSEN. Mr. President, I ask
for the yeas and nays.

Mr. McGOVERN. I ask for the yeas
and nays.

The yeas and nays were ordered.
The VICE PRESIDENT. The clerk

will call the roll.
Mr. HOLLAND. Mr. President, a pOint

of order. Is the Chair dividing the ques
tion, as the Chair indicated to the
Senate?

The VICE PRESIDENT. This is on
the motion to table.

Mr. DIRKSEN. Mr. President, will
the Chair restate the proposition to the
Senate?

The VICE PRESIDENT. The propo
sition is the motion of the Senator from
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Proxmire
Randolph
Riblcoff
Scott
Symington
Williams, N.J.
Young, Ohio

Jackson Mondale
Javits Montoya
Kennedy, Mass. Morse
Kennedy, N.Y. Morton
Kuchel Moss
Magnuson Muskle
McGovern Nelson
McIntyre Pastore
Metcalf Pell

NOT VOTING-4
Long, La. McCarthy

MINORITY MEMBERSHIP ON SELECT
COMMITTEE ON SMALL BUSINESS
Mr. DIRKSEN. Mr. President, I sub

mit a resolution and ask for its iminecU
ate consideration.

The VICE PRESIDENT. The resolu
tion will be stated.

The assistant legislative clerk read the
resolution (S. Res. 47) as follows:

S. RES. 47
Resolved, That the following shall consti

tute the minority party's membersbip on tbe
Select Committee on Small .Business of the
Senate for the Ninetieth Congress:

Mr. Javlts.
Mr. Scott.
Mr. Cotton.
Mr. Dominick.
Mr. Baker.
Mr. Hatfield.

The VICE PRESIDENT. Is there ob-

Hartke
Hayden

The VICE PRESIDENT. The vote is
yeas 59, nays 37. The point of order of
the Senator from Illinois [Mr. DIRKSEN],
that the motion of the Senator from
South Dakota [Mr. MCGOVERN] is out of
order, is sustained.

Mr. DffiKSEN. Mr. President, I move
to reconsider the vote by which the point
of order was sustained.

Mr. MANSFIELD. Mr. President, I
move to lay that motion on the table.

The motion to lay on the table was
agreed to.

LEGISLATIVE PROGRAM
Mr. DffiKSEN. Mr. President, I

should like to ask the majority leader
what the program is for the remainder
of the week and, insofar as he can say,
what it will be for the first part of the
following week.

Mr. MANSFIELD. Mr. President, in
response to the question raised by the
distinguished minority leader, it is an
ticipated that a cloture motion will be
filed tomorrow, in which the distin
guished minority leader will join me, as
well as the author of the proposal, the
Senator from South Dakota [Mr. Mc
GOVERN], and other Senators.

Then it is anticipated that we will go
over from Thursday to Monday. Mon
day will be the legislative day inter
vening, and 1 hour after the Senate con
venes on Tuesday, the vote on the
cloture motion will be had.

Following the disposition of Senate
Resolution 6, hopefully on its merits, the
only order of business on the Senate
Calendar is the Monroney-Metcalf re
organization bill, which has been ready
for some time, and on which 'the Policy
Committee made a commitment toward
the end of the last session to call up at
the earliest opportunity this year.

These two measures are the only
measures that the Senate will have be
fore it in the days ahead.

Dodd
Fong
Hart
Hatfield

Monroney
Mundt
Murphy
Pearson
Percy
Prouty
Russell
Smathers
Smith
Sparkman
Spong
Stennis
Talmadge
Thurmond
Tower
Tydings
Williams, Del.
Yarborough
Young, N. Dak.

Anderson
Bayh
Brewster
Brooke

Aiken
Allott
Baker
Bartlett
Bennett
Bible
Boggs
Byrd, Va.
Byrd, W. Va
Cannon
Carlson
Cooper
Cotton
Curtis
Dirksen
Dominick
Eastland
Ellender
Ervin
Fannin

Mr. DffiKSEN. Mr. President, will
the Senator yield?

Mr. MANSFIELD. Mr. President I
yield to the Senator from Illinois. '

Mr. DIRKSEN. Mr. President--
The VICE PRESIDENT. The point of

order is still the pending business; the
motion to table was not successful.

ORDER FOR ADJOURNMENT

Mr. MANSFIELD. Mr. President, I
ask unanimous consent that when the
Senate completes its business toniaht it
stand in adjournment until 12 o';'clock
noon tomorrow.

The VICE PRESIDENT. Without
objection, it is so ordered.

Mr. DIRKSEN. Mr. President, may I
respectfully suggest to the Chair that if
he wants to submit the point of order I
am quite content with a voice vote.

The VICE PRESIDENT. The Chair
puts the question to the Senate: Is the
point of order of the Senator from Illi
nois [Mr. DIRKSEN] to be sustained?

Mr. MORSE. Mr. President, I ask for
the yeas and nays. Is my request subject
to debate?

The VICE PRESIDENT. It surely is
subject to debate.

Mr. MORSE. Mr. PresIdent I would
like to suggest that we get the 'yeas and
nays.

Mr. MANSFIELD. Mr. President, I
ask for the yeas and nays.
. The VICE PRESIDENT. The ques

tIon is: Is the point of order of the Sen
ator from Illinois [Mr. DIRKSEN] sus
tained?

On this question the yeas and nays
have been ordered, and the clerk will call
the roll.

The legislative clerk called the roll.
Mr. INOUYE. I announce that the

Senator from Indiana [Mr. HARTKE], the
Senator from Arizona [Mr. HAYDEN], the
Senator for LouisIana [Mr. LONG], and
the Senator from Minnesota [Mr. Mc
CARTHY), are necessarily absent.

I.further announce that,if present and
votmg, the Sena,tor from Indiana [Mr.
HARTKE] would vote "nay."

On this vote, the Senator from Louisi
ana [Mr. LONG] is paired with the Sena
tor from Minnesota [Mr. MCCARTHY].
If present and voting, the Senator from
Louisiana would vote "yea" and the Sen
ator from Minnesota would vote "nay."

The yeas and nays resulted: yeas 59,
nays 37, as follows:

[No. 5 Leg.]
YEAS-59

Fulbright
Gore
Griffin
Gnlenlng
Hansen
Harris
Hlckenlooper
Hill
Holland
Hollings
Hruska
Inouye
Jordan, N.C.
Jordan, Idaho
Lausche
Long, Mo.
Mansfield
McClellan
McGee
Miller

NAYS-37
Burdick
Case
Church
Clark

Monroney
Mundt
Murphy
Pearson
Percy
Prouty
Russell
Smathers
Smith
Sparkman
Spong
Stennis
Talmadge
Thurmond
Tower
Tydings
Williams, Del.
Yarborough
Young, N. Dak.

NAY8-61
Gore
Griffin
Gruening
Hansen
Harris
Hayden
Hickenlooper
Hill
Holland
Hollings
Hruska
Inouye
Jordan, N.C.
Jordan, Idaho
Lausche
Long, La.
Long,Mo.
Mansfield
McClellan
McGee
Miller

Aiken
Allott
Baker
Bartlett
Bennett
Bible
Boggs
Byrd, Va.
Byrd, W. Va.
Cannon
Carlson
Cooper
Cotton
Curtis
Dirksen
Dominick
Eastland
Ellender
Ervin
Fannin
Fulbright

Anderson
Bayh
Brewster
Brooke
Burdick
Case
Church
Clark
Dodd
Fong
Hart
Hatfield
Jackson

South Dakota to table the point of order
offered by the Senator from Dlinois on
the original motion of the Senator from
South Dakota.

The clerk will call the roll.
The assistant legislative clerk called

the roll.
Mr. LONG of Louisiana. I announce

that the Senator from Indiana [Mr.
HARTKE], and the Senator from Minne
sota [Mr. MCCARTHY] are necessarily
absent.

I further announce that, if present and
voting, the Senator from Indiana [Mr.
HARTKE], and the Senator from Minne
sota [Mr. MCCARTHY], would each vote
"yea."

The result was announced-yeas 37,
nays 61, as follows:

[No. 4 Leg.]
YEA8---37

Javlts Muskle
Kennedy, Mass. Nelson
Kennedy, N.Y. Pastore
Kuchel Pell
Magnuson Proxmlre
McGovern Randolph
McIntyre Rlbicolf
Metcalf Scott
Mondale Symington
Montoya Williams, N.J.
Morse Young, Ohio
Morton
Moss

NOT VOTING-2
Hartke McCarthy

So Mr. MCGOVERN'S motion to lay on
the table Mr. DIRKSEN'S point of order
was rejected.

Mr. MANSFIELD. Mr. President, it is
my intention to ask unanimous consent
to adjourn this evening. Since the mo
tion to table the point of order did not
carry, the question reverts to the point of
order. I intend tomorrow to renew the
motion to proceed to the consideration
of Senate Resolution 6. The debate will
continue on that issue, uncluttered by
the parliamentary leftovers of today.

Mr. HOLLAND. Mr. President, there
has not been a ruling on the point of
order by the Presiding Officer.

Mr. MANSFIELD. A ruling is not
needed.

Mr. HOLLAND. Mr. President has
the President of the Senate ruled o'n the
point of order?

The VICE PRESIDENT. The Presi
dent of the Senate submitted the point
of order to the Senate. The Senator
from South Dakota [Mr. MCGOVERN]
moved to table it. The Senate did not
agree with the Senator from South
Dakota.

Mr. HOLLAND. I thank the Presid
ing Officer.
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