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January 14,1969

CLOTURE MOTION

COMMITTEE ASSIGNMENTS
The Senate resumed the consideration

of the resolution (S. Res. 14) making
majority party committee assignments.

The PRESIDING OFFICER. The ques
tion is on agreeing to the resolution.

The resolution was agreed to.

AMENDMENT OF RULE XXII
The Senate resumed the consideration

of the motion of the Senator from Michi
gan (Mr. HART) to proceed to consider
the resolution (S. Res. 11) to amend rule
XXII of the Standing Rules of the Sen
ate.

PROGRAM
Mr. DIRKSEN. Mr. President, one

other question, in case the matter has
not been fully explored. My understand
ing is that after hearings are held on
the nominees for the Cabinet, the com
mittees can informally recommend ap
proval and they can incorporate. a
phrase to the effect that nominations
will be approved when the new Presi
dent takes the oath of office, so that on
January 20 I am hoping we. can C?me
back into session, have n. brIef seSSIOn,
consider them en bloc, and approve
them. .

Mr MANSFIELD. If that is the POSI
tion, 'the leadership on this side of the
aisle will do its best to accommodate the
suggestion made by the distinguished
minority leader. If it is not possible on
that day, of course, we wiL make it an
order of business the next day, Tuesda;y.

Several Senat:>rs addressed the ChaIr.

The PRESIDING OFFICER. The
Chair lays before the Senate th~ pend
ing business, which the clerk Will state
by title. .

The LEGISLATIVE CLERK. A motIOn to
proceed to consider the resolution. {S,
Res. 11) to amend rule XXII of the
Standing Rules of the Senate.

Mr. CHURCH. Mr. President, I send to
the desk a motion signed by.myself and
19 colleagues to bring to a close the de
bate on the motion to proceed to the con
sideration of Senate Resolution 11. In
filing the motion we continue to pro
ceed under constitutional rights and
privileges to change the rules of. the
Senate agreed to at the opening of the
session.

Mr HOLLAND addressed the· Chair.
Th~ VICE PRESIDENT. The clerkwill

state the motion. . ••.. ..
The legislative clerk read as follows:

MOTION FOR CLOTURE

We the undersigned Senators, in accord
ance with the provisions of rule;xxnof:the

NOTICE OF MEETING OF REPUBLI
CAN CONFERENCE AND REPUBLI
CAN POLICY COMMITTEE
Mr. DffiKSEN. Mr. President, I would

like to announce that the Republican
conference will meet at 3 o'clock p.m. in
room 3333 of the Old Senate Office
Building. The Republican policy commit
tee will meet in room 8-124 in the Capitol
at 4 p.m., which is downstairs in the
corner.

PROGRAM
Mr. DIRKSEN. Mr. President, I wish

to ask the majority leader about the
schedule for the rest of the day. I am ad
vised that a cloture motion will be filed
some time this afternoon. If that be the
case then of comse, under the rule we
wouid not get around to a vote on it un
til Thursday.

Mr. MANSFIELD. Mr. President, in re
sponse to the question raised by the dis
tinguished minority leader, what he has
just said is correct, at least as far as I
know.

It is my understanding that a cloture
motion will be filed shortly; and under
the rule, of course, it will not be voted
on until 1 hour after we meet on Thurs
day next, 1 day and 1 hour intervening.

I think I should say also that I hope it
will be possible to bring up the presi
dential pay raise bill this week, because
to be effective for the next President,
who will be inaugurated at noon on Jan
uary 20, it must be considered and agreed
to before that time.

Then, I would hope that the commit
tees would get together informally for
the purpose of considering the nominees
of the President-elect to fill the Cabinet
appointments which are, of course, his
prerogative. It would be the intention of
the leadership before this qualification
to endeavor to bring up under unanimous
consent those nominations which may be
reported on Monday or Tuesday next, de
pending. This is a matter which I think
should be discussed with the Democratic
caucus and we will have a meeting short
ly to that effect.

If there are nominees about whom
questions or objections have been raised,
the distinguished minority leader will
understand the situation, and we will
guide ourselves accordingly.

Mr. PASTORE. Mr. President, will the
Senator yield on that point?

Mr. MANSFIELD. I yield.
Mr. PASTORE. The Committee on

Commerce has already assigned hearings
tomorrow with respect to two of the
designees. In view of the fact that the
Republicans have not yet assigned com
mittee members, I am wondering how
the majority leader and minority leader
would like us to treat this matter.

Mr. DIRKSEN. The members have
been assigned, and I am hoping, in view
of the fact there will be but one long
speech this afternoon, that we can meet,
since we have completed the list, so that
it can be confirmed today.

Mr. PASTORE. The Senator would
suggest that we leave the assignment
undisturbed.

CONGRESSIONAL RECORD-SENATE

ORDER FOR RECESS AT CON
CLUSION OF JOINT SESSION

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the order for ad
journment tonight be ehanged to pro
vide that the Senate recess at the con
clusion of the joint session.

The PRESIDING OFFICER. Is there
objection? Without objection, 1t is so
ordered.

592
Committee on Interior and Insular Affairs:

Mr. Jackson (Chairman). Mr. Anderson, Mr.
Bible, Mr. Church, Mr. Moss. Mr. Burdick,
Mr. McGovern, Mr. Nelson, Mr. Metcalf, and
Mr. Gravel.

Committee on the Judiciary: Mr. Eastland
(Chairman), Mr. McClellan, Mr. Ervin, Mr.
Dodd, Mr. Hart, Mr. Kennedy, Mr. Bayh, Mr.
Burdick, Mr. Tydings, and Mr. Byrd of West
Virginia.

Comtnittee on Labor and Public Welfare:
Mr. Yarborough (Chairman), Mr. Randolph,
Mr. Wllliams of New Jersey, Mr. Pell, Mr.
Kennedy, Mr. Nelson, Mr. Mondale, Mr. Eagle
ton Mr. Cranston, and Mr. Hughes.
c~mmitteeon Post Office and Civil Service:

Mr. McGee (Chairman), Mr. Yarborough, Mr.
Randolph, Mr. Hartke, Mr. Burdick, Mr. Hol
lings, and Mr. Moss.

Committee on Public Works: Mr. Randolph
(Chairman), Mr. Young of Ohio, Mr. Muskie,
Mr. Jordan of North Carolina, Mr. Bayh, Mr.
Montoya, Mr. Spong, Mr. Eagleton, and Mr.
Gravel.

Committee on Rules and Administration:
Mr. Jordan of North Carolina (Chairma~),

Mr. Cannon, Mr. Pell, Mr. Byrd of West VIr
ginia, and Mr. Allen.

Select Committee on Small Business: Mr.
Bible (Chairman), Mr. Sparkman, Mr. Long,
Mr. Randolph, Mr. Williams of New Jersey,
Mr. Nelson, Mr. Montoya, Mr. Harris, Mr.
McIntyre, and Mr. Gravel.

Mr. DffiKSEN. Mr. President. in con
nection with the list I would like to ~sk
the majority leader when the ratIOS
have now been fixed so that for bo;th
standing committees and select commit
tees we can feel the ratio will be 5 to 4.
I would assume that is about as close an
approximation as one can make.

Mr. MANSFIELD. It comes out almost
exactly 57 to 43. How that could be
rounded out, I do not lmow.

Mr. WILLIAMS of Delaware. Mr.
President, will the Senator yield?

Mr. DIRKSEN. I yield.
Mr. WILLIAMS of Delaware. It comes

out to the 57 to 43 ratio when the grand
father clauses are ignored. When the so
called grandfather clauses are taken
care of it is about a ratio of 41.5 percent
and 58.5 percent.

Mr. MANSFIELD. The Senator is
con'ect, but certainly every Senator
knows the situation in which the grand
fathers, so-called, on committees have
been raised from secondary to major
status. I am sure the Senator knows the
position we are in on this side of the
aisle.

Mr. WILLIAMS of Delaware. I am
just pointing the matter out so the rec
ord will be straight.

Mr. MANSFIELD. The Senator is cor
rect.

Mr. WILLIAMS of Delaware. It is the
result of the earlier rule of the Senate
3 or 4 years ago.

Mr. MANSFIELD. The Senator is cor
l'ect.

Mr. DffiKSEN. Perhaps I should say to
the distinguished Senator from Dela
ware that at some time or other we
should clarify this grandfather business
because we have one member on our side
who is actually two grandfathers, be
cause that is the way it came out. How
ever, this is not the time.

Mr. WILLIAMS of Delaware. This.is
not the time. I l'ealize the facts of life
and that we do not have the votes to
do it today.
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standing RuIesof .'the Senate, hereby move
to bring to a close the debate upon the mo
tion to proceed to the consideration of Sen
ate Resolution 11, a resolution amending the
StandIng Rules of the5enate.

FRANK CHURCH, JAMESB. PEARSON,
GEORGE MCGOVERN, JOSEPH D. TYDINGS,
PHILIPA. HART, HUGa SCOTT, EDWARD
W. BROO:KE, QUENTIN .BURDICK, MIKE
MANSFIELD, EDMUND S. MUSKm, CLIN
TON P. ANDERSON, STEPHEN M. YOUNG,
CLIFFORD P. CASE, HIRAM L. FONG, GAY
LORD NELSON, JACOB K. ~AVTTS, FRANK
E. Moss, WALTER F. MONDALE, EDWARD
M. KENNEDY, WILLIAM PROXMIRE, JOHN
O. PASTORE. HARRISON WILLiAMS, VANCE
HARTKE, CHARLES GOODELL, LEE MET
CALF.

Mr. CHURCH. Mr. President, a par
liamentary inquiry.

The VICE PRESIDENT. The Senator
from Idaho will state it.

Mr. CHURCH. Mr.' President, under
the terms of the cloture motion just
filed, the Senate will proceed to vote on
the question of closing debate on next
Thursday, 1 hour after the Senate con
venes. It is the view of most of those
Senators sIgning the cloture motion that
with respect to questions proposing
changes in the Senate ruIes at the open
ing of a new Congress, the requirement
of ruIeXXII for an affirmative vote of
two-thirds of those Senators present and
voting to invoke cloture is anunconsti
tutional restriction on the right of the
Senate to amend its ruIes at the opening
ofa new Congress. The parliamentary
inquiry, therefore, is:

If a majority of the Senators present
and voting, but less than two-thirds, vote
in favor of this motion for cloture, will
the motion have been agreed to?

The VICE PRESIDENT. The Chair
wouId advise the Senator from Idaho-

Mr. ERVIN. Mr. President, I should
like to propound a parliamentary in
quiry--

The VICE PRESIDENT. The Chair
would like to respond to the Senator
from Idaho, as he has placed a parlia
mentary inquiry. May the Chair respond
to that inquiry first and then the Chair
will recognize the Senator from Florida
and the Senator from North Carolina.

Mr. ERVIN. I wanted to ask a ques
tion--

The VICE PRESIDENT. The Chair
would ask the Senator from Idaho, Does
he wish to yield for that purpose?

Mr. CHURCH. No. I shouId like to
have a response from the Chair to my
parliamentary inquiry first.

The VICE PRESIDENT. The Chair
wants to say, first of all, in order to han
dle these parliamentary inquiries that
are so intricate, the Chair will try strictly
to enforce the procedures of this body,
so that we will have as complete and
accurate thought as possible.

The Senator from Idaho has directed
a parliamentary inquiry to the Chair.
The Chair is aware of Senators' interest
in tlris, and wishes to state that the
Chair believes the Senate shouId fully
understand both the Chair's views as to
the parliamentary situation and the
Chair's intentions with respect to the
motion for cloture should a majority,
but less than two-thirds, of the Senators
present and voting, approve it.

CXV--'38--Part 1

There is perhaps noprinclple more
firmly established than the constitutional
right of the Senate under article I,sec
tion 5 to "determine the rules of its pro
ceedings." The right to determine in
cludes also the right to amend. No one
has ever, to the Chair's knowledge,seri
ously suggested that a resolution to
amend the Senate ruIes required the vote
of more than a simple majority. .

On a par with the right of the'Senate
to determine its rules, though perhaps
not set forth so specifically in the Con
stitution, is the right of the Senate, a
simple majority of the Senate, to decide
constitutional questions.

If a majority-this is the view of the
Chair-but less than two-thirds, of those
present and voting, vote in favor of this
cloture motion, the question whether the
motion has been agreed to isa constitu
tional question. The constitutional ques
tion is the validity of the rule XXII re
quirement for an affirmative vote by two
thirds of the Senate before a majority of
the Senate may exercise its right to con
sider a proP<Jsed change in. the ruIes. If
the Chair were to announce that the mo
tion for cloture had not been agreed to
because the affirmative vote had fallen
short of the two-thirds required, the
Chair wouId not only be Violating one
established principle by deciding the
constitutional question himself, he wouId
be violating the other established prin
ciple by inhibiting, if not effectively
preventing, the Senate from exercising
its right to decide the constitutional
question. The Chair does not intend to
violate both these principles.

It is the view of the Chair. just as it
was the view of an earlier President of
the Senate, who is now the President
elect, that, at least, at the opening of a
new Congress:

The majority .has the power to .cut off de
bate In order to exercIse the right of chang
ing or determInIng the rules. (Nixon, CON
GRESSIONAL RECORD, vol. 105, pt. 1, pp. 8-9.)

In response to the parliamentary in
quiry of the Senator from Idaho, there
fore, the Chair informs the Senate that
in order to give substance to the right of
the Senate to determine or change its
rules and to determine whether the two
thirds requirement of rule XXII is an un
constitutional inhibition on that right at
the opening of a new Congress, if a ma
jority of the Senators present and voting
but fewer than two-thirds, vote in favor
of the pending motion for cloture, the
Chair will announce that a majority hav
ing agreed to limit debate on Senate Res
olution 11, to amend rule XXII at the
opening of a new Congress, debate will
proceed under the c10tme provisions of
that rule.

The Chair notes that its decision that
debate will proceed under the cloture
provisions of rule XXII is :mbject to an
appeal if it is taken before any other
business intervenes. The Chair would
place the appeal before the Senate for
an immediate vote since rule XXII pro
vides that appeals from the decision of
the Chair, under cloture procedure, shall
be decided without debate.

The Chair has set forth this response
to the inquiry of the Senator from Idaho
so that all Members of the Senate will

have adequate opportunity to acquaint
themselves with Itand calls attention to
the fact that there is now time under the
terms of the cloture procedure for the
Senate to debate the implications of
this response and consider its own re
action to the motion for cloture in the
light of the Chair's announced course of
action.

Mr. CHURCH. I thank the Chair for
his advisory opinion.

The VICE PRESIDENT. Now the
Chair recognizes the Senator from
Florida (Mr. HOLLAND).

Mr. HOLLAND. Mr. President, I in
vite attention first to the fact that the
cloture motion, by its very terms, is
lodged under rule XXII of the Senate.
Is the Chair .familiar with that fact?

The VICE PRESIDENT. The Chair is
very well familiar with that fact. The
Chair has tried to take note of the
fact that the question relates to the
section of ruIe XXII,the two-thirds re
quirement at the opening of a new Con
gress as to whether that is unconstitu
tional when the Constitution provides
that a majority may transact .business
and that the Senate shall make its own
rules for its own procedures.

Mr. HOLLAND. Mr. President, the
Chair has made very clear what his
ruling would be, and I think he has just
stated that part of the question is a con·
stitutional question.

At what stage in the proceedings can
the constitutional question be raised by
those who are oPP<Jsed to the amend
ment of rule XXII? The Senator from
Florida wishes to raise the constitu
tional question which the Chair has al
ready stated exists within this entire
package, and he wants to know at what
stage that question may be properly
raised.

The VICE PRESIDENT. Under the
terms governing the Senate's procedure
under rule XXII, when the time has ex
pired on the matter-that would be
Thursday of this week-there is a time,
under ruIe XXII, at which the Senate
will cast its vote. The question before
the Senate will be: Is it the sense of the
Senate that the debate shall be brought
to a close?

It is at that point where the Chair has
indicated that, if a majority of the Sen
ate votes in the affirmative to close de
bate, under the Chair's interpretation
of the constitutional right of every
Member of the Senate, and the right of
the Senate, at the beginning of a new
Congress, to make its own rules of pro
cedure, a majority would prevail and
that debate wouId be limited, and that
the action of the Senate under the bal
ance of rule XXII wouId proceed under
the cloture provisions.

It is at that point that the appeal
will be placed immediately before the
Senate for decision, as to whether or
not the Chair's ruIing is to be upheld 'or
the Chair's ruling is to be cast asIde.

Mr. HOLLAND. SUPP<Jse the oppo
nents to this action, of which the Sen
ator from Florida is one, instead of
voicing an appeal, raise the constitu
tional question at that time. What w.ould
then be the a.ttitude of the Chair?

The VICE PRESIDEN'T_.AII constttlf-o
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tional questions are subject to the de
cision of the Senate itself, and the Chair
would place the question before the Sen
ate.

Mr. HOLLAND. In that case the ques
tion would be subject to debate; would
it not?

The VICE PRESIDENT. Not under
the cloture procedure. The cloture mo
tion would have been filed and the pro
visions under the cloture proceedings
would be adhered to.

Mr. HOLLAND. In effect, the Chair
is ruling that he will not permit any ap
peal as to the unconstitutionality of the
proposed ruling of the Chair. Is that
correct?

The VICE PRESIDENT. The Chair
has expressed today his views and his
intention in order to forewarn the Sen
ate--what the Chair believes is neces
sary fairplay. Senators are now on
notice that it is the intention of the
Chair-and I will repeat, so that there
will be no doubt about what the Chair
thinks-to rule, if a majority of the
Senators present and voting, but fewer
than two-thirds, vote in favor of the
pending motion for cloture, that a ma
jority having agreed to limit debate on
the motion to consider Senate Resolu
tion 11, to amend rule XXII at the open
ing of a new Congerss, debate will pro
ceed then under the cloture provisions
of that rule. In other words, debate will
be limited except, insofar as the cloture
provisions are concerned, with respect
to the application of the time under the
provisions of rule XXII.

The Chair wants to note that that de
cision, which will proceed under the clo
ture provisions of rule XXII, 15 subject
to appeal, if it is taken before any other
business intervenes, because we are
dealing with the Chair's interpretation
of the Constitution and the constitu
tional rights of each Member of the
Senate. That constitutional issue should
not be decided by the Chair, and must
be decided by the Senate itself. The
procedure which the Chair enunciates
today permits-in fact, requires-the
Senate to make the decision.

Mr. HOLLAND. Mr. President, at
what stage can the constitutional ques
tion be raised under the procedure out
lined by the Chair?

The VICE PRESIDENT. Under the ap
peal provision provided under rule XXII.

Mr. HOLLAND. But, as the Senator
from Florida understands it, the Chair
has ruled that when the ruling is ap

.pealed, there will be an immediate vote
and no time for debate.

The VICE PRESIDENT. There would
be no debate on the appeal; that is cor
rect.

Mr. HOLLAND. If it is the intention of
the learned Vice President to rule that,
in effect, no chance to present the con
stitutional question can be had and no
constitutional appeal can be made, except
an appeal from the ruling of the Chair,
in the opinion of this Senator that rul
ing, in effect, would deprive the Senate
of any chance to discuss the constitu
tional aspects of this very serious matter;
and the Senator from Florida protests
vigorously against that sort of conclusion.

The Senator from Florida also calls at
tention to the fact that while the Chair

and his distinguished friend from Idaho
both say that they are proceeding under
rule XXII, they proceed only so far. They
proceed to the filing of the motion, under
rule XXII, with the signatures of 16 Sen
ators appended to the motion; they pro
ceed up to the ~ime of the setting of the
vote upon the so-called cloture as it is
set by rule XXII; they allow that vote
to be held; and yet, in spite of the other
portions of the rule, requiring that a two
thirds vote shall prevail in order to effect
cloture, they insist that, under this con
dition, at the beginning of a Congress, a
simple majority vote will permit cloture.

It seems to the Senator from Florida
that, in effect, this attitude completely
rewrites rule XXII and proceeds under
a rule that is nonexistent. There is no
rule existent for cloture of debate except
upon casting of a two-thirds affirmative
vote to close debate. It is that fact that
the Senator from Florida wants to call to
the attention of the learned Presiding
Officer.

Mr. President, we will not attempt to
solve the matter at this time except in
respect: I want to serve notice that any
way we can find to present the constitu
tional question for debate, notwithstand
ing the announced intention of the Pre
siding Officer to rule against debate upon
the constitutional question, will be pre
sented, and we shall ask for the oppor
tunity to debate it. I want to serve no,tice
to that effect.

The VICE PRESIDENT. The Chair
wishes to respond briefly to the comment
of the Senator from Florida. The pur
pose of the Chair in stating the Chair's
intention relating to the parliamentary
inquiry posed by the Senator from Idaho
is to afford the Senate and its Members
every opportunity to debate the consti
tutional question; and now under rule
XXII time is provided for that. It is not
as if the debate were foreclosed. It is,
however, necessary, in order to get the
constitutional question, to apply the es
tablished precedent of the senate on an
appeal from the Chair's ruling on con
stitutional questions; and rule XXII it
self provides that such appeals, if there
is no intervening business, shall be voted
upon without debate.

Second, in reference to the rules, it has
been held, not only by this Presiding
Officer but by others-and I quote from
the ruling in 1959, or the advisory opin
ion, I should say, in 1959--

Mr. HOLLAND. That was not a ruling
of the Chair.

The VICE PRESIDENT. Advisory
opinion. The Chair corrected himself.

In 1957, 85th Congress, Vice President
Nixon gave an advisory ruling as follows,
CONGRESSIONAL RECORD, volume 103, part
I, page 178:

It Is the opinion of the Chair that while
the rUles. of the Senl\te hl\ve been continued
from one Congress to another, the right of a
current majority of the Senate at the begin
ning of a new Congress to adopt Its own rules,
stemming as It does from the Constitution It
self, cannot be restricted or limited by rules
adopted by a majority of the Senate In a
previous Congress.

Any provision of Senate rules adopted in
a previous Congress which has the expressed
or practical effect of denying the majority
of the Senate In a new Congress the right
to adopt the rules under which it desires to
proceed Is, in the opinion of the Chair, un-

constitutional. It Is also the opinion of the
Chair that section 3 of rule 22 in practice hill
such an effect.

That is the section which requires
two-thirds--

Mr. RUSSELL. Mr. President, will the
Presiding Officer be gracious enough to
read all of the former Vice President's
ruling, in which he also said if we pro
ceeded under the rules of the preceding
Congress, this advisory opinion would
not be valid?

The VICE PRESIDENT. The Chair is
quoting from the advisory opinion of the
preceding Presiding Officer of the Sen
ate. This Presiding Officer is announcing
his intention of ruling that if a majority,
less than two-thirds, but a majority of
the Senators, vote in the affirmative on
the motion of the Senator from Idaho,
the Chair will rule that the proceedings
under the cloture proceeding shall be in
effect.

Mr. RUSSELL. If I understand the
situation, the Chair is reversing the
opinion that he made here 4 years
ago. I just came into the Chamber. The
Chair is quoting as an authority an ad
visory opinion of a former Vice Presi
dent of the United States. While I have
not looked it up in several years, if my
memory serves me correctly, in that
same advisory opinion he stated that if
the Senate proceeded under the rules 0 f
the other session previously adopted, th~
advisory opinion would not be in effect,.
because it would mean that the rules
had been adopted.

In the case, today, we have moved all
the way up to the filing of the cloture
motion.

The VICE PRESIDENT, The Chair
wishes to note that it is his view that
those rules that continue over from one
Congress to another, that are not chal
lenged at the opening of the new Con
gress or do not violate the constitutional
provision of majority rule, are valid. That
is the Chair's opinion. All of this is SUb
ject to appeal, once the ruling is made.
The Chair has announced his intention
to make a ruling. That appeal on con
stitutionalit~' can only be settled by the
Members of the Senate. But we have de
bated this question over the years, and
it seems to this Presiding Officer that
the time is at hand to have a decision.

Mr. RUSSELL. Mr. President, will the
Chair advise just when a new Congress
begins, and the old Congress ends? The
Chair keeps referring to "the new Con
gress." The rules, of course, provide that
they can only be changed in the manner
prescribed therein specifically and def
initely. But the Chair used the term
"challenged at the opening of the new
Congress." When does the new Congress
begin?

The VICE PRESIDENT. The Chair re
sponds, first, by saying that the Senator
from Idaho has raised the question in
his cloture motion that that section of
the rule which requires atwo-thirds vote
is unconstitutional, and the Chair in
tends to make his ruling on that matter,
and then the Senate will have its oppor
tunity to decide. There has never been
any question but that the rules, unless
contested at the opening of the Senate,
shall continue· in effect. They continue
by passive assent.· As to whether there
is a new Congress· or not, •I .only refer
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the Senator to the fact that I have before
me an issue of the CONGRESSIONAL RECORD
regarding the proceedings and debates of
the 9Ist Congress. That opened ,on the
3d day of January. The other Congress
was the 90th Congress.

Mr. RUSSELL. The Chair had said
that it must be during the new Congress.
It seemed to me that if the challenge
would apply today, it would apply in
August.

In other words, takel'ule XL, for ex
ample, which prescribes that the rules
of the Senate can only be suspended by a
two-thirds vote, after notice given in
writing of 1 day. Is it In order, now, to
declare that unconstitutional?

The VICE PRESIDENT. I say to the
Senator that if some Senator. wishes to
challenge it, that is his right, and the
Chair would place that question before
the Senate. '

Mr. RUSSELL. When would that right
expire?

The VICE PRESIDENT. The Chair
would say to the most 'learned Member
of this body on the rules-

Mr. RUSSELL. I thank the Chair.
The VICE PRESIDENT. You may

change the ruIesany day that you wish.
The Chair advises the Senator that it is
his understanding that the Senate may
change its Tules any time it wishes. There
is a procedure for doing that.

Mr. RUSSELL. On motion made from
the floor?

The VICE PRESIDENT. If you can ob
tain unanimous consent. Otherwise you
will have to proceed under the normal
processes of the Senate.

Mr. RUSSELL. Mr. President, I
thought it was unquestioned that the
rules of the Senate could only be changed
by written resolution.

The VICE PRESIDENT. There is no
question that there is a body of rules be
fore the Senate at this time. There is no
question about that. The question as
posed by the Senator from Idaho is the
right of a Senator, with new Senators
and anew Senate, to challenge, at the
opening ofa Congress, how the rules can
be changed.

Mr. RUSSELL. Mr. President, I am
still confused as to when a Senator is no
longer a new Senator, Rnd when R Con
gress is no longer a new Congress. I had
always considered that ,each and every
one .of the 100 Members of the Senate
were equals, and it made no difference
when they entered the Senate. I think
the most eloquent, or one of the most
eloquent speeches that Webster ever
made was in proclaiming the equality of
every Senator on the floor of the Senate.
I cannot conceive ofa more vague or
meretricious ruling than that. Simply
because we have new Senators here, and
a new Congress, a different state of facts
exists with respect to the rules.

The VICE PRESIDENT. The Chair
recognizes the Senator from Florida.

Mr. HOLLAND. Mr. President, first I
ask unanimous consent that the entire
advisory opinion of the former Vice Pres
ident, Richard Nixon, be printed in the
RECORD at this point.

The VICE PRESIDENT. The Chair
appreciates that, and intended to so re
quest. Is there objection? The Chair
hears none, and it is so ordered.

There being no objection, theadvlsory
,ruling was ordered to be printed in the
,RECORD,as follows;

VICE PRESWENT NIXON~S RULING
In 1957. during the debate on the rules at

the opening of the Senate of the Eighty-tifth
Congxess, Vice President Nlxon ,gave an ad
visory rul1ng as ,follows (CONGRESSIONALREC
ORO. vol. 103, pt. 1, pp. 178-179):

"It Is the opinion of the Chair that while
the rules of the Senatehav~been conttnued
from one Congress to another, the Tight of a
current majority of the Senate at the begin
ning ofa new Congress to adopt Its own rUles,
stemming as It does from the Constitution it
self, cannot be restricted or l1mited by rules
adopted by a majority of the Senate in a
previous Congress.

"Any provision of Senate rules adopted In
a previous Congress which has' the expressed
or practical effect of denying the majority
of the Senate in a new Congress the right to
adopt the rules under which it desires to
proceed Is, In the opinion of the Chair, un
constitutional. It Is also the opinion of the
Chair that section 3 of rule 22 In practice has
such an effect.

"The Chair emphasizes that this Is only his
own opinion, because under Senate prece
dents, a question of constitutionality can
only be decided by the Senate Itself, and not
by the ChaIr.

"At the beginning 'of'a session In a newly
elected Congress, the Senate can Indicate 'Its
will in regard to its rules in one of three
ways;

"First. It can proceed to conduct its busi
ness under the Senate rules which were in
effect In the previous Congress and thereby
indicate by acquiescence that those rules con
tinue in effect. This has been the practice
In the past.

"Second, It can vote negatively when a mo
'tlon is made to adopt new rules and by such
action indicate approval of the previous
rules.

"Third. It can vote affirmatively to proceed
with the adoption of new rules.

"Turning to the parliamentary situation In
which the Senate now finds Itself, If the mo
tion to table should prevail, a majority of
the Senate by such action would have indi
cated its approval of 'the previous rules of
the Senate, ,and those rules would be bind
ing on the Senate for the remainder of this
Congress unless subsequently changed under
those rules.

"If, on the other hand, the motion to lay
on the table shall fail. the Senate can pro
ceed with the adoption of rules under What
ever procedures the majority of the Senate
approves.

"In summary, until the Senate at the Ini
tiation of a new Congress expresses its will
otherwise, the rules In effect in the previous
Congress in the opinion of the Chair remain
in effect, with the exception that the Senate
should not be bound by any provisIon in
those previous rules which denies the mem
bership of the Senate to exercise its con
stitutional right to make its own rules."

Mr. HOLLAND. Mr. President, I also
wish to call attention to the fact that I
know of no precedent whatsoever, and
I cannot conceive of any precedent,
whereby a ruling should be made that a
proceeding can be undertaken under an
existing rule, and follow it meticulously
in every respect except one, and that is
that after the vote is taken, the Presiding
Officer shall decide that the rule does
not apply, and hold that the objectives of
the rule to close debate may be attained
by a lesser and a smaller vote than that
announced by the rule. It seems to me
that such a ruling, on the very face of it,
is not only without precedent. but is with-

out logic, and we should find any means
that we can to dispose of the ruling of
the Presiding Officer.

I might say, in dosing at this time,
that it seems to me that, having chosen
to proceed under this ,rule, as the peti
tioners do, and having signed their names
under the petition, saying on its very face
that this 'petition is brought under rule
XXII, and having invoked the provisions
of the rule 'itself to limit the debate be
tween the presentation of the rule and
the taking of the vote upon the rule,that
then, to declare after the vote is taken
that after all, they were only joking up
to that point, because they had no inten
tionof observing the requirements of the
rule as to the number that was required
to vote 'affirmatively to bring about clo
ture, presents a perfectly ridiculous
situation. I cannot help but say that Jor
the RECORD at this time, with all respect.
and great respect, to the Presiding Of
ficer.

Several Senators addressed the Chair.
Mr. HOLLAND. I am happy to yield to

the Senator from Georgia.
Mr. RUSSELL. Mr. President, wlll the

Senator yield?
Mr. HOLLAND. I yield.
Mr. RUSSELL. Will the Senator ask

unanimous consent that the ruling by the
same Presiding Officer on this subject 4
years ago likewise be printed in the
RECORD?

Mr. HOLLAND. Mr. President, I make
the request at this time that the ruling
of the learned Vice President 2 years ago
be printed In the RECORD as a part of my
remarks.

The VICE PRESIDENT. Is there ob
jection? The Chair hears none, 'and it is
so ordered. The Chair hopes that the
senate will learn as the Chair has.

The VICE PRESIDENT. The Chair feels that
it is Its obligation at this point, in light of
the point of order raised by the Senator from
nllnois, to state its view on this matter.

The point of order made by the Senator
from Illinois involves or raises the question
of theconstitutlonall'ty of the motion of the
senator from South Dakota. On many occa
sionsquestions have been raised regarding
the constitutional right of the Senate to act
In a given manner, and the precedents are
uniform. The Chair, on all these occasions,
hail' submitted such questions to the Senate
for its consideration.

The Chalris sure that Members of the
Senate are well aware of the Presiding om
cer's record as a U.s. senator, 'at that time as
an advocate ofa point of view. The Chair is
now the Presiding Omcer of the entire Senate
and stands as a servant of the Senate, rather
than as an advocate Within it.

Therefore, the precedent, Which is a part
of Senate history-namely, that the Chair
has submitted constitutional questions to the
Senate for its decision-the Presiding Omcer
believes to be a sound procedure. It has not
been considered the proper role of the Chair
to interpret the Constitution for the Senate.
Each Senator takes his own obligation when
he takes his oath of office to support and de
fend 'the Constitution. The Presiding Omcer
Is aware of no sumcient justification for re
versing this procedure.

Because the point of order made by the
Senator from nllnois involves the constitu
tionality ,and propriety of 'the motion of the
Senator from South Dakota-and at this time
the senate is attempting to modify its rUles
at the opening of Congress under rule XX
on matters Telatlng to questions of order-
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the Presiding Officer may submit any question
of order for the decision of the Senate.

Therefore, following the precedent of the
Senate, the Chair submits to the Senate the
question: Shall the point of order made by
the Senator from illinois be sustained? That
question is debat'lble.

Mr. DIRKSEN. Mr. President, only for
clarifi<:a.tion-and this is a parliamen
tary inquiry-I think the RECORD should
show now that an appeal from the ruling
of the Chair will be disposed of by a
majority vote.

The VICE PRESIDENT. The Senator
is correct.

Mr. JAVITS. Mr. President, the papers
from former Vice President Nixon, which
have been placed in the RECORD, contain
the following statement made at the be
ginning of the session in 1959:

Under the advisory opinion, the Chair ren
dered at the beginning of the last Congress,
it is the opinion of the Chair that until the
Senate indicates otherwise by its majority
vote the Senate is proceeding under the rules
adopted previously by the Senate ... but,
as the Chair stated earlier today, and as he
expressed himself more fully in an advisory
opinion at the beginning of the last Con
gress, in the opinion of the Chair the rules
previously adopted by the Senate and cur
rently in elfect are not, insofar as they re
strict the power of the Senate to change its
rUles, binding on the Senate at this time.

I make this parliamentary inquiry: In
the judgment of the Chair, does that
precedent which the Chair has cited
apply to rules by nwnber or to any part
of any rule if it can be applied without
vitiating what the Chair considers to be
the constitutional right of the majority
of the Senate?

The VICE PRESIDENT. It would be
the view of the Chair that the opinion
given by the former Vice President ap
plies to a part of the rules or could apply
to the entire body of the rules.

Mr. JAVITS. Mr. President, one other
parliamentary inquiry: Is it a fact that
upon more than one occasion-upon sev
eral occasions-assurance was given by
the majority leader, by the President pro
tempore of the Senate, and by the minor
ity leader that no rights of any kind were
being waived to raise this question by
virtue of the proceedings which have
taken place since the opening day of this
Congress, January 3?

The VICE PRESIDENT. It is the view
of the Chair that such assurances have
been given at the opening of this Con
gress and in previous Congresses.

Mr. JAVITS. Mr. President,another
parliamentary inquiry.

Mr. RUSSELL. Mr. President, will the
Senator yield?

Mr. JAVITS. I yield.
Mr. RUSSELL. I think it should be

made clear that that also applies to the
Presiding Officers other than those the
Senator mentioned.

Mr. JAVITS. Of course. Is it not also
a fact that the Chair, upon the opening
day, followed an order of business for
that day which began with a call to
order, a prayer, the presentation of elec
tion certificates, the administration of
oaths, a call of the roll, the receipt and
referral of messages from the President,
a resolution to notify the President that
a quorum of the Senate had convened,
the designation of a President pro tem-

pore, and announcement of the order of
business, and that then I asked, as il.
parliamentary inquiry, whether it was
not in order to deal with the rules of the
Senate.

The VICE PRESIDENT. It is the view
of the Chair that that was the situation.

Mr. JAVITS. So this presents to the
Senate the pattern of what was done as
a regular pattern of procedure.

One final question: I find in another
part of the opinion, which the Chair said
was his opinion, that this is the way the
Chair would rule if he had the opportu
nity:

A constltutional question would be pre
sented if the time should come during the
course of the debate when action on chang
ing the rules should seem unlikely because
of extended debate. At that poInt any Mem
ber of the Senate, in the opinion of the
Chair, would have the right to move to cut
olf debate. Such a motion would be ques
tioned by raising a point of order.

I ask the Chair if it is not a fact that
that was precisely the procedure which
was employed in 1967, when the Chair
the presently presiding Vice President
stated that if a motion to table the point
of order, which was made precisely in
that way, was unsuccessful, he would
construe that to mean a decision on the
constitutional question by the Senate.

The VICE PRESIDENT. That is the
recollection of the Chair as to the situa
tion that prevailed here in 1967.

Mr. JAVITS. I thank the Chair.
Now I should like to proceed in my own

time for a few minutes. I have not yet
finished. I think that at long last the
Senate of the United States has reached
a historic moment, when we have a Vice
President who has faced the issue and
decided that he is an officer having power
and authority, and that he is here to do
something other than to be ministerial;
that he has finally tried to bring to reso
lution a long-standing question which,
in my jUdgment-I speak as only one
Senator-has disgraced the Senate. This
problem is epitomized by the fact that we
were so involved in our own footwork in
terms of procedure in the Senate that we
could not move, whatever might be the
law or whatever might be the Constitu
tion, without the consent of two-thirds
of the Senate; epitomized by the fact
that on one occasion a Vice President put
to the Senate this very question, "Shall
debate be closed?" but he said that that
question was debatable, and that was the
end of the matter. The Senate again was
tied up in its own feet and its own pro
cedure and could not move a step beyond
that.

I should like to say that, in my judg
ment, without the persiflage and flattery
that goes into so many speeches--we all
do it, inclUding myself-but just calling
it straight, the Vice President of the
United States has today performed one
of the most historic services known to the
history of this country. I may not live to
see it, nor any of us here, but if this rul
ing stands up-and I think it will-one
day the Vice President's name will be
blessed, because we will have a decision
which will have been made, and which
cannot be vetoed by one-third of the
Senate, even though a majority wants
it to take place.

As one senator; I·wish to express the
enormous satisfaction with our processes
of government which at long last have
been put on a track on which a majority
of the Senate may be permitted to do its
duty.

Mr. HOLLAND. Mr. President, the
Presiding Officer is, of course, familiar
with section 2 of rule XXXII, which
reads:

The rules of the Senate shall continue
from one Congress to the next Congress
unless they are changed as provided In these
rules.

My parliamentary inquiry is: What
weight, what importance, what effect
does the Presiding Officer give to section
2 of rule XXXII, under the course of ac
tion which he has outlined as intended
to be followed by him?

The VICE PRESIDENT. It is the view
of the Chair that there is no rule of the
Senate that can violate the Constitution,
and the petition of the Senator from
Idaho does not violate the rule.

Mr. HOLLAND. If the learned Presid
ing Officer means what I understand him
to mean, he Is holding that section 2 of
rule XXXII is completely unconstitu
tional.

The VICE PRESIDENT. Not at all. The
Chair is not holding that at all. That is
not the question. The question before
the Senate is the question posed by the
Senator ,..from Idaho relating to section
2 of rule XXII, which requires a two
thirds vote of the Senate in order to
comply with the procedure for cloture.
That question will be raised at the ap
propriate time, and the vote will come on
Thursday as to whether or not it is a
constitutional provision.

The Chair has expressed his intention
of following what he believes the Con
stitution requires, namely, that the Sen
ate shall make its own rules of procedure,
but also that a majority shall constitute
a quorum for the purpose of doing busi
ness.

It is the view of the Chair that in light
of those constitutional provisions and
precedents, the majority can cut off de
bate in this instance, at the beginning of
a new Congress, in matters of rules. That
is the view of the Chair.

Mr. HOLLAND. Then, the Presiding
Officer is ruling that the words "unless
they are changed as provided in these
rules," which certainly mean as prOVided
by section XXII, as by other rules--

The VICE PRESIDENT. As it may be
amended.

Mr. HOLLAND. That that section is
inapplicable.

The VICE PRESIDENT. No, the Chair
is not ruling that at all. The question be
fore this body is the amendment of rule
XXII. That is the question. At that point,
the issue of constitutionality arises, as to
whether or not r., majority can, at the be
ginning of a new Congress, exercise its
light to modify, change, or adopt new
rules or amend old rules. That is the
question. When that is resolved, if, for
example, it is agreed subsequently that
three-fifths of the Senators could cut
off debate, then that rule-what is the
number?

Mr. HOLLAND. Rule XXXII, section 2.
The VICE PRESIDENT. That lUle
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would apply, because the Senate has ex-
pressed its will. .

The Chair is attempting to place before
the Senate a question that has been de
bil.ted in this Chamber for years, as· to
whether or not the two-thirds vote re
quirement of section 2 of rule xxn is
constitutional at the beginning of a new
Congress when Senators, at the begin
ning of a new Congress are attempting
to amend, change, and adopt the rules.

Mr. HOLLAND. Mr. President, does the
question not go further than that? This
section provides that changes in the rules
cannot be made "unless they are changed
as provided in these rules." Is not the
Presiding Officer ruling that that part is
inapplicable?

The VICE PRESIDENT. Not at all.
The Chair is not so ·ruling at all.

The question before the Senate is on
the right of the Senators-each and
every Senator~and this body, at the
opening of a new Congress, to adopt its
rules of procedure. Since there is no ex
press provision in the Constitution for a
two-thirds requirement on rules, but
rather that the Senate shall make its
own rules of procedure and a quorum
shall constitute a majority for the pur
pose of doing business, the question then
artses as to whether or not any procedure
that "inhiblts or violates that majority
rule is constitutional at this point in the
proceedings.

Mr. TALMADGE. Mr. President, a
parliamentary inquiry.

The VICE PRESIDENT. The Senator
will state it.

Mr. TALMADGE. Ninety Congresses of
the United States and the U.S. Supreme
Court, In the case of McGrain against
Daugherty, handed down in 1926, re
pOrted in 273 U.S., page 135, have held
that the Senate is a continuing body. I
quote from the case of McGrain against
Daugherty.

The rule may be the same with the House
of Representatives. whose Members are all
elected for a period of a single Congress. but
it cannot well be the same with the Senate,
whIch is a continUing body. whose Members
are elected for a term of six years and so
divided into classes that the seats of one
thIrd only become vacant at the end of each
Congress, two-thirds always continuing into
the next Congress, save as vacancies may
occur through death or resignation.

Now, since 90 Congresses of the United
States have held that this is a continuing
body, since the Supreme Court of the
United States has held that this is a
continuing body, since the rules of the
Senate provided that these rules will re
main in effect except when changed by
the Senate In accordance with these
rules, when did this body cease to be a
continuing body?

The VICE PRESIDENT. Is the Senator
asking the Chair for his opinion?

Mr. TALMADGE. I am asking the
Chair a parliamentary question. When
did the Senate cease to be a continuing
body?

The VICE PRESIDENT. The Chair
has not thought that the Senate ceases
to be a continuing body. In other words,
if the Senator argues that the Senate is
a continUing body, it is his right.

Mr. TALMADGE. I am. I am quoting
the Supreme Court and the precedent of
90 Congresses.

The VICE PRESIDENT. The Chair
does not dispute that. The only question
that the Chair· will place before the
Senate is the point of the Senator from
.Idaho, which challenges the constitu
tionality of section 2 of rule XXII. That
is all.

Mr. TALMADGE. Do I correctly un
derstand the ruUng of the Chair to be
that the Senate is a continuing body?

The VICE PRESIDENT. The' Chair
has not ruled on it, but it is the view of
the Chair that the Senate is a continuing
body, and he does not feel it is relevant
to the issue.

Mr. TALMADGE. That is what the
Supreme Court says, and I congratulate
the Chair on agreeing with the Supreme
Court in that instance.

The VICE PRESIDENT. The Chair
has agreed with the Supreme Court on
other occasions.

Mr. TALMADGE. If it is a continuing
body, how can the Senate change its
rules except in accordance with the
rules of the Senate?

The VICE PRESIDENT. It Is the view
of some Senators, apparently, that a
rule of the Senate which in the view of
Senators-one or more-violates the
constitutional rights of a Senator is SUb
ject to challenge. Also, it is the view of
some Senators-and it is concurred in
by the Chair-that at the opening of a
new Congress, even of a continUing Sen
ate, each Senator has all the rights and
privileges under the Constitution that
were present in the first Senate, and that
the Constitution prescribes that a ma
jority shall be a sufficient quorum for
the purpose of doing business, that all
legislation shall be passed by a majority,
and that the Senate shall adopt its own
rules of procedure.

The question is not whether the Sen
ate is a continuing body. The question is
posed by the Senator from Idaho, and it
has nothing to do with a continuing body.

Mr. TALMADGE. Mr. President, a
parliamentary inquiry.

The VICE PRESIDENT. The Senator
will state it.

Mr. TALlVIADGE. Do I correctly un
derstand the ruling of the Chair to be
that if more than a majority vote for
the cloture motion next Thursday, a
Senator can proceed to speak then only
in accordance with the cloture rules?

The VICE PRESIDENT. That is the
intention of the Chair, and the Chair
has given the Senate that forewarning.

Mr. TALMADGE. A Senator, who has
been elected by his constituency and
sent to the Senate, can be gagged by a
ruling of the Vice President after speak
ing for 1 hour? Is that the ruling of the
Chair?

The VICE PRESIDENT. Rule XXII
does the gagging, if any gagging is to
be done. It is not the Chair who does
the gagging.

Mr. TALMADGE. The Vice President
has held that ruIe to be unconstitutional
in part and valid in other parts. Is that
the ruling of the distingUished Vice
President?

The VICE PRESIDENT. The Chair
observes that questions of constitutional
ity are brought by the Chair to the Sen
ate for the Senate's decision. The Chair
is not ruling on constitutional questions.

So that there may be no question, the
Chair believes it would be well, for pur
poses of understanding, to repeat what
the Chair has in mind.

The Chair informs the Senate that in
order to give substance to the right of
the Senate to determine or change its
rules and to determine whether the two
thirds requirement of rule XXII is an
unconstitutional inhibition on that right
at the opening of a new Congress, if a
majority of the Senators present and
voting, but fewer than two-thirds, vote
in favor of the pending motion for clo
ture, the Chair intends to announce that
a majority having agreed to limit debate
on Senate Resolution 11, at the opening
of a new Congress, debate will then pro
ceed under the cloture provisions of that
rule.

The Chair knows that its decision that
debate will proceed under the cloture
provisions of rule XXII is subject to an
appeal if it is taken before any other
business intervenes. The Chair will place
that appeal before the Senate for an im
mediate vote, since rule XXII provides
that appeals from the decision of the
Chair, under cloture procedure, shall be
decided without debate.

It all boils down to the fact that what
the Chair is attempting to do is to sim
plify this issue to permit the Senate to
work its will as to whether or not the
two-thirds requirement of section 2 of
rule XXII which is being challenged at
the opening of this Senate is unconsti
tutional.

Mr. TALMADGE. Mr. President, a fur
ther parliamentary inquiry.

The VICE PRESIDENT. The Senator
will state it.

Mr. TALMADGE. As I understand rule
XXII, it provides that only two-thirds of
the Senate present and voting may gag
a Senator. Is that not correct?

The VICE PRESIDENT. I believe that
is correct.

Mr. TALMADGE. Under what author
ity does the Vice President propose to gag
Senators if the rule does not give him
that authority?

The VICE PRESIDENT. The Vice
President, as the Presiding Officer, would
place the question before this body so
that the body itself may decide whether
or not that provision of rule xxn is or
is not constitutional; but the Chair is ex
pressing the desire to help the Senate
work its will. It is time to face up to it.

Mr. TALMADGE. Mr. President, a fur
ther parliamentary inquiry.

The VICE PRESIDENT. The Senator
will state it.

Mr. TALMADGE. As I understand the
distinguished Vice President ilitends to
use the very rule he says is unconstitu~
tional to gag a Senator who desires to
speak for his state.

The VICE PRESIDENT. The Chair
does not seek to use any rule except
those rules applied by Senators. The
Chair does not initiate proceedings. The
matter has been initiated by the Senator
from Idaho.

The Chair responded to an Inquiry by
the Senators from New York that a rule
or a· portion of a rule can be contested
as to its constitutionality, andtl1a.t~

what is happening. with tlleChatl: but
The debate is not
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with the Seuator's colleagues. That may
be the different point of view. The pur
pose of the Chair is to precipitate
decision.

Mr. TALMADGE. I most respectfully
disagree with the ruling of the Vice
President. Ninety Congresses have taken
a contrary view. The Supreme Court has
taken a contrary view, which I have read
to the distinguished Vice President.

The distinguished Vice President has
said in effect that rule XXII itself is un
constitutional and yet he purports to use
that same rule to gag Senators from 50
States sent to the Senate to represent
them.

The VICE PRESIDENT. The Chair
responds most respectfully that the Chair
has not said rule XXII is unconstitu
tional. The Chair has not contested the
continuing body nature of the Senate.

The Chair merely said that the ques
tion posed by the Senator from Idaho in
his motion is one that challenges the
constitutionality of section 2 of rule
XXII; and under all the understandings
in this body, in this the 91st Congress,
and in preceding Congresses, the state
ments of the majority leader and minor
ity leader and others, none of the rights
of any Senator shall be prejudiced by the
transaction of business taken in these
early days of a new Congress. It has been
understood that Senators could test the
rules and portions thereof as to
constitutionality.

Mr. TALMADGE. If rule XXII is un
constitutional, we have no cloture rule
whatever. Not only a majority could not
gag the Senate, but 99 Senators could not
gag the Senate, if any Senator wanted
to speak, if rule XXII is unconstitutional.

The Vice President is proceeding to
attempt to gag Senators under the very
rule that he held to be unconstitutional.

The VICE PRESIDENT. The Chair
would only respond that cloture proceed
ingS are not the subject being contested.

Mr. THURMOND. Mr. President, I
cannot hear.

The VICE PRESIDENT. It is the two
thirds that is required to cut off debate
under rule XXII which the Senator from
Idaho challenges on a constitutional
basis. That question can be decided only
by the Senators who debate the question,
and not by the Chair.

The Chair is attempting to precipitate
a. decision by a procedure he outlined in
advance so the Senate will be on notice.
The Chair has not ruled that rule XXII
is unconstitutional.

The Chair indicated his intention that
when the vote is called on the cloture
motion, the one filed by the Senator from
Idaho, if a majority, or less than two
thirds, a majority vote to sustain the mo
tion, then it will be the view of the Chair
that the body of rule XXII, the cloture
proceedings, will prevail.

Mr. TALMADGE. If I recall correctly,
4 years ago when this question came be
fore the Senate the distinguished Vice
President ruled that he thought rule
XXII was unconstitutional but he held
it to be a constitutional question and
SUbmitted it to the Senate, and the Sen
ate only could make the decision. At
that time he did not attempt to try to
gag Senators from the States. Therein
lies the difference in the ruling.

The VICE PRESIDENT. May I say re
spectfully to the Senator, for whom I
have the highest regard, that the Chair
in this instance is not attempting to gag
the Senate. The Chair is attempting to
assist the Senate to meet the issue. That
is the responsibility of the Presiding Offi
cer in many of these highly controversial
matters. The Chair has drawn the issue,
but it is subject to appeal; it is a consti
tutional question which can be decided
only by the Senate so the Senate can
work its will. The Chair seeks to facili
tate the business of the Senate; not in
hibit it.

Mr. TALMADGE. If the Chair allows a
Senator to speak at his sufferance for
only 1 hour, he has gagged that Senator.

Several Senators addressed the Chair.
The VICE PRESIDENT. The Senator

from New Jersey is recognized.
Mr. CASE. Mr. President, the present

occupant of the chair needs no l1efense
from any Member of this body or anyone
else, either as to his integrity or skUl in
performing the functions of his difficult
position which he is now performing.
However, I would like to say this. Any
suggestion that the Chair is overreaching
or will overreach by following the pro
cedure he intends to follow is utterly
without foundation. The Chair will have
no choice when the time comes to vote
on the cloture motion but to put the
question, and then, the vote having been
taken, to rule, as the Chair must always
rule, whether a motion has been adopted
or not. So he is only performing his func
tion in doing so. In the procedure which
he has announced he will follow, he is
following strictly all the precedents of
this body, and it is a basic rule that the
Senate decides constitutional questions.

So that decision will be made, as the
Chair so clearly stated and reiterated,
despite efforts made to confuse the ques
tion upon appeal from his ruling, a ruling
which he must make. This is the action
of the senate itself and the Chair is ab
solutely correct in his statement that the
rules require that appeals made during
rule XXII proceedings shall be voted
upon without debate. The Chair, it seems
to me, 1s following strictly the rules of
this body and the Constitution.

If I may just avert to one statement
made earlier by the Senator from Geor
gia, I think it was, in regard to the propo
sition that if rule XXII is not applicable
then there is no right because the Con
stitution requires that all Senators be
allowed to speak without any restriction
whatever upon their debate. There is no
such provision in the Constitution. The
only provision of the Constitution in that
matter is that the Senate has a right
to make its own rules. This entire mat
ter of unlimited debate is something that
has grown up as a practice, and not the
wisest practice in all cases. There was a
time in history when this body operated
under proceedings by which the Chair
would cut off debate when in his sole
judgment he thought a man was talking
in a tiresome way or in a dilatory fash
ion.

So there is no provision for unlimited
debate; only that the Senate make its
own rules. The Senate has made its own
rules. The Senate made the rules here.

I have one other point. In 1959 we

adopted the provision changing former
rule XXII so that a two-thirds vote of
those present and voting, as opposed to
the two-thirds vote of the total author
ized membership of the Senate, would
be sufficient to adopt a cloture motion
under rule XXII. As part of the price ex
acted for that was this little trickY pro
vision that rule XXII shall continue from
Senate to Senate unless changed as pro
vided in these ru~es. At that time many
of us were fully aware that literally in
terpreted that might prevent the kind
of proceeding at the beginning of each
new Congress which we are engaged in
right now.

We announced that we would not ac
cept and could not, indeed, because the
constitutional rights of all Senators,
then and forever in the future, would be
affected, and that could not be done by
any Senate action; that that provision,
insofar as it might, in the future, oper
ate to restrict the right of the Senate at
the beginning of each new session to
change them, would be invalid. So no one
was lulled into any kind of misapprehen
sion that the position we took then, and
have always taken since, would not be
taken in the future.

One further point and I shall finish.
I think that not only do. I fully agree
with everything the Senator from New
York and other Senators have said about
what the President of the Senate has
said, but it is not only a courageous act,
it is also a fair and decent act, not to
wait until the time of a vote, or the time
the vote will occur and then make an
announcement as a surprise, but to state
now and between the time the vote is
taken that Members of the Senate, agree
ing or disagreeing, can fully put on the
record their thoughts about this 1ssue
and what they are going to do. There will
be no surprise, no entrapment, .-and no
defraUding·of anyone.

It is in accordance with the way the
present occupant of the Chair has con
ducted himself throughout his public
career. I applaud him for it, as well as
for the great courage and honesty of his
position.

Mr. ERVIN. Mr. President, if I under
stand the Chair correctly, the Chair, in
the final analysis, bottoms his announced
view of his proposed ruling in the ulti
mate analysis on the constitutional pro
vision that says that a majority of each
House of Congress shall constitute a
quorum.

The VICE PRESIDENT. For the pur
pose of doing business..

Mr. ERVIN. Yes. Now the Chair stated
that at the beginning of a session of Con
gress, a majority could change rules and
anything that prevented them from do- o

ing so is not valid. Is that the essence of
the Chair's ruling?

The VICE PRESIDENT: May the Chair
state most respectfully to the senator
from North Carolina that the rules can
be changed at any time by a majority.

Mr. ERVIN' That is exactly the point
I was trying to make..

The VICE PRESIDENT. TheY'may be
changed at any time. . .
. Mr. ER,VIN. Thepawer of the Semite

is exactly th~sllme.every day it Js in
session, whether at the beginning .ofa
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session, in the Iniddle of a' session, or at
the last part of a session, is it not, lIDder
the Constitution?

The VICE PRESIDENT. Is the Sen
ator asking for a ruling of the Chair?

Mr. ERVIN. That Leing true, the Sen
ate is powerless, under the Constitution,
to make any ruIe that a majority couId
not set aside any time during the session
of the Senate and change it; is that not
correct?

The VICE PRESIDENT. Is the Senator
asking for the Chair's opinion?

As it stand~ now, the Senate has the
right, by majority vote, to change its
ruIes. However, the Chair must observe
that the Senate also has a rule that says,
under rule XXII, it will take a two-thirds
vote to limit debate.

Mr. ERVIN. If this Senator under
stands the ruling of the Chair, the Chair
has ruIed, in effect,. that the part of the
ruIe is unconstitutional; is that not cor
rect?

The VICE PRE8IDENT. The Chair
has had that matter placed before him
not at his own volition. This is not ex
actly a pleasant experience for the
Chair. He had this question placed be
fore him by the Senator from Idaho.
The Chair has examined it very care
fuIly. The Chair has examined this ques
tion over the years and has tried to find
what was the better way. to pose this
question to the Senate.

The Chair is of the opinion, and so in
tends to ruIe, that when this question
comes up for decision, if there are less
than two-thirds, but over a majority,
of Senators present and voting, and they
vote in the affirmative, thr Chair in
tends to ruIe that the proceedings lID
der the cloture provision of ruIe XXII ap
ply. That is subject to an appeal, an
appeal on the basis of the ruIing of the
Chair as to the constitutionality, and
will be settled by the Senate itself.

Mr. ERVIN. Well, it seems to me-I
do not know whether I lIDderstand the
Chair's ruIing-but it seem:: to me that
the Chair's ruIing is essentially based
upon the theory that since a majority
of the Senate constitutes a quorum, any
ruIe which prevents a majority from
acting at any time is unconstitutional.
Is that not essentially the ruIing of the
Chair, at least the opinion of the Chair,
in announcing what ruling he will make?

The VICE PRESIDENT. It is the opin
ion of the Chair, in light of the proposi
tion or the motion posed by the Senator
from Idaho relating to the two-thirds
requirement in section 2 of rule XXII
which carries over, lIDless it is chal
lenged, that if that question is raised
as to whether that is an lIDconstitutional
provision, the Chair will rule that a ma
jority has the ribht to decide it.

Mr. ERVIN. The Chair will ruIe, in ef
fect, that the Chair will not enforce a
ruIe as written by the Senate in that
event?

The VICE PRESIDENT. The Chair
will ruIe that a majority, or more, having
cast their votes in the affirmative, at the
beginning of a new Congress, when said
new Congress has the right and obliga
tion to set its rules, a majority will be
sutncient to limit debate until the Senate
establishes or amends its ruIes of proce
dure.

Mr. ERVIN. How can it do that if the
power of Congress is exactly the same at
the beginning of a session, in the middle
of a session or at the end of a session?
How can Congress establish rules under
the Chair's ruling that will prevent a
majority from doing what it wants at
any time?

The VICE PRESIDENT. By the Senate
itself making its own decisions. The Sen
ate is the judge of its own ruIes. .

Mr. ERVIN. The Senate has the same
power each day it is in session.

The VICE PRESIDENT. No doubt
about it.

Mr. ERVIN. The Congress, as I inter
pret the proposed ruling, does not have
the power to establish a ruling requiring
60 percent to cut off debate which is
binding on the majority.

The VICE PRESIDENT. That is one of
the motions on the calendar.

Mr. ERVIN. Does not the ruling of the
Chair hold it to be unconstitutional for
the Senate to establish any ruIe re
quiring more than a bare majority to
silence all Senators?

The VICE PRESIDENT. The Chair
will observe that since the Chair is stat
ing opinions, and does not partiCUlarly
desire to debate, when the Senate finally
decides on its ruIes, it can decide any kind
of rules it wants, by majority vote. If
done under 'section 2 of rule XXII, they
can have it, but at the beginning of a new
Congress, it is the view of the Chair that
it has been the long-established prece
dent of this body that none of the rights
of any Senator are to be denied or prej
udiced in any way. The right of the
Senate to limit debate on a change of
its rules by majority vote is a constitu
tional question, and that question will be
placed before this body.

Mr. ERVIN. I wouId be more enlight
ened if the Chair wouId tell me in what
part of the Constitution there is any pro
vision which says the Senate has that
power at the beginning of a session, and
not all through it.

The VICE PRESIDENT. The Chair
believes that the inherent right of Con
gress to establish its rules of procedure
is there, at the beginning.

Mr. ERVIN. If I understand the Chair
correctly, the Chair is also going to rule
that if an appeal is made from the
Chair's ruling, in case a majority but not
two-thirds vote for cloture, the Chair
will hold that the appeal from the
Chair must be decided without debate.

The VICE PRESIDENT. That is the
rule as provided in ruIe XXII.

Mr. ERVIN. Yes. And under that rule
how could the Vice President adjudge
that a previous Congress can silence all
the Senators of the 50 States and hold
that none of them shall be permitted
to say a mumbling word. If the Vice
President is right in other respects, he
would have to hold that particular rule
as inconsistent with the Constitution. It
not only silences a majority. It silences
all.

The VICE PRESIDENT. The require
ment, as the Chair understands it, is
that if there was not any satisfaction in
that procedure, there is always the right
of a Senator to move to table.

Mr. ERVIN. That wouId be a decision
by the Senate and that would be vastly

different from the Chair ruling that a
previous Senate cannot prevent a
majority from acting, but can prevent
all from acting.

Mr. President, I would like to have
this placed in the RECORD. It is a state
ment made by one of the wisest liberals
who ever sat in the Senate and one
of the greatest constitutional lawyers
this country has ever known; namely,
our late, beloved friend, Senator Joe
O'Mahoney.

I read his statement:
I am also utterly unable to understand

how anybody can argue that the Vice Pres
ident of the United states has any constitu
tional power to declare unconstitutional a
rule which the Senate may make.
CONSTITUTION AUTHORIZES SENATE TO WRITE

ITS OWN RULES

The Constitution is clear. It is very sim
ple. Nobody can misunderstand It.

Section 5 of article I provides:
"Each House may determine the Rules of

Its Proceedings-"
That is all it says about making of the

rules. The authority is granted to the Sen
ate and to the House to make their rules and
to no other branch or official of the Govern
ment.

The Senator from New York offers an
amendment to the pending resolution offered
by the leadership for both sides to make
paragraph 2 of section 3 of the pending reso
lution read as follows:

"The rules of the Senate shall continue
from one Congress to the next Congress un
less they are changed."

The Senator from New York wants to strike
out the words "as provided in these rUles."

VICE PRESIDENT HAS NO AUTHORITY TO
DECLARE RULES UNCONSTITUTIONAL

The Constitution of the United States, In
the clause I have just read, gives to the
Senate the right to write Its rules. Who is it
that has the right to prevent the Senate
from writing its rules? It is said the Vice
President has that right. I Interrogated the
Vice President a few days ago in an effort to
discover upon what basis he claimed this
authority. I have been unable to find such
authority In the Constitution and he has
been unable to hand It down.

Of course, he made the ruUng in a previ
ous Congress, say those who claim that the
Vice President has the right to declare a
rule of the Senate to be unconstitutional.
But It is impossible to find constitutional
support for such a provision.

THESE ARE CONSTITUTIONAL DUTIES OF VICE
PRESIDENT

Who is the Vice President? His office was
created by the Constitutional Convention
when the Founders were creating the Presi
dency. It was set forth in the Constitution
that in the electoral college, when the votes
were counted, the man who had the second
largest vote for the Presidency should become
Vice President. That was changed, of course,
when it was provided by amendment that
nominations should be made for Vice Presi
dent as well as for President. But in the
section which creates the Vice Presidency
we find a clause which prescribes his duty.
This is paragraph 5 of section I of article II
of the Constitution:

"In case of the Removal of the President
from Office, or of his Death, ReSignation, or
InablUty to discharge the Powers and Duties
of the said Office, the same shall devolve on
the Vice President, and the Congress may by
Law provide for the Case of Removal, Death,
Resignation or InablUty, both of the Presi
dent and Vice President, declaring what
Officer shall then act as President, and such
Officer shall act accordingly, untIl the Dis
abUlty be removed, or a President shall be
elected."
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Having proceeded that far, the constitu

tional fathers, having found no duty for the
Vice President to perform, decided they
would make him President of the Senate.
This is the only other clause of the Constitu
tion I can find referring to the Vice President.

"The Vice President of the United St:ltes
shall be President of the Senate, but shall
have no Vote, unless they be equally divided."

That means that he may enforce the rules
the Senate makes for itself. He cannot alter
them. 'He cannot hold them unconstitutional.
VICE PRESIDENT HAS NO POWER Ov'"ER ~IAKING

OF RULES

I find no word or phrase or clause in this
provision saying that "the Vice President
may give advisory opinions to prevent the
Senate from exercising its constitutional
powers to make Its rules."

Can anybody point out such powers? Can
anybody point to any provision in the Con
stitution which gives the Vice President au
thority to render the decision the present
Vice President did when he assumed the right
to find some rule already made by the Sen
ate to be unconstitutional?

The Constitution does not give that power
to the Vice President. The Constitution gives
to the Senate, and only the Senate, the power
to make its rules. It does not say "shall"; it
says "may." It does not say "Why." Why was
it the Constitution prOVided that each House
may make its own rules?

According to the fundamental basis of
the ruling which the Vice President has
announced he proposes to make in a cer
tain event, the Senate is totally without
power to adopt any effective rule, which
could prevent a majority of the Senate
from doing anything it sees fit at any
time. For all practical purposes, that
theory nullifies the constitutional provi
sion authorizing the Senate to determine
rules for its own proceedings.

Mr. HOLLINGS. Mr. President, the
only rule in issue is section 2 of rule
XXII. Is that correct? What I am trying
to do is distinguish exactly the proposed
ruling.

The VICE PRESIDENT. Section 2.
Mr. HOLLINGS. Of rule XXII?
The VICE PRESIDENT. That is

correct.
Mr. HOLLINGS. And none of the other

rules are in issue?
The VICE PRESIDENT. That is

correct.
Mr. HOLLINGS. As a matter of fact,

I think at the beginning of the session
we adopted all of the rules save the dis
cussion on rule XXII, so all the other
rules are in force and effect as of this
time?

The VICE PRESIDENT. That is
correct.

Mr. HOLLINGS. And that means that
all of them have been constitutionally
adopted. Is that correct?

The VICE PRESIDENT. No opposition
was raised.

Mr. HOLLINGS. And, therefore, they
are considered to be constitutionally
adopted?

The VICE PRESIDENT. May the Chair
just state for a moment that when the
majority leader indicated, in response to
inquiry from Senators on rule XXII and
the possibility of filing of resolutions to
modify rule XXII, that none of the con
stitutional rights of any Senator relat
trig to amending that rule would in any
way be prejudiced by the fact that the
Senate was conducting business, it was
understood at that time that such other

rules, unless they were openly contested,
were passively accepted.

Mr. HOLLINGS. So they have been
accepted and we do have a constitu
tionally adopted set of rules save the
question of rule XXII. Is that the Presid
ing Officer's view?

The VICE PRESIDENT. That is the
Presiding Officer's view, with this pro
viso: that no section of any other rule
which the Senate itself may judge un
constitutional can prevail.

Mr. HOLLINGS. In so far as any of
the other rules are concerned, no ques
tion has been raised, and they have been
constitutionally adopted by the Senate?

The VICE PRESIDENT. That is
correct.

Mr. HOLLINGS. And we are to be
guided by them?

The VICE PRESIDENT. That is
correct.

Mr. HOLLINGS. They have been con
stitutionally adopted. They have also
been adopted by the majority will of the
Senate?

The VICE PRESIDENT. That is the
opinion of the Chair.

Mr. HOLLINGS. So, with respect to all
the rules save rule XXII, the Senate has,
by its constitutional processes, exercised
its will?

The VICE PRESIDENT. That is the
view of the Chair. Of course, those rules
are always subject to change by majority
vote, and the majority has a right at the
opening of a Congress to read and amend
them.

Mr. HOLLINGS. The reason for the
questions of the Senator from South
Carolina is based on the tenor and tem
per of the Chair's ruling to the effect
that somewhere, somehow-the Chair
employed the expression of "dancing
around the fire"-the Senate has been
frustrated from exercising its will, and
the Chair has only been trying to expe
dite the exercise of that will, and wishes
to pinpoint this once and for all and per
mit the Senate to exercise its will.

The VICE PRESIDENT. That is the
purpose of the Chair. The Chair may not
be doing it well, but that is the purpose.

Mr. ,HOLLINGS. As far as the other
rules are concerned. there is no "danc
ing around the fire," there is no question
of constitutionality, and there is no ques
tion of the Senate's exercising its will,
because the Senate has done that.

The VICE PRESIDENT. Unless a
Senator raises the question.

Mr. HOLLINGS. And no Senator has
raised the question.

The VICE PRESIDENT. Not thus far.
Mr. HOLLINGS. Rule XXXII, section

2, provides:
The rules of the Senate shall continue

from one Congress to the next Congress un
less they are changed as provided in these
rules.

That is the U.S. Senate, as the Chair
has just stated, now exercising its free
will constitutionally, because no question
was raised about it.

The VICE PRESIDENT. The Chair
will observe that Congress cannot exer
cise unconstitutional action constitu
tionally; and if a Senator challenges the
constitutionality of an action, then the
Senate must stand in judgment.

Mr. HOLLINGS. That is right. No
question has been raised about rule
XXXII, section 2, and as the Chair has
stated, that rule has been adopted.

The VICE PRESIDENT. The Chair
understands the line of inquiry the Sen
atoris following. The Chair wants to
make it explicitly clear that no action of
the Senate, even though it may be a
precedent. can be justified if it proves to
be unconstitutional, any more than any
law passed by the Congress, which may
well have applied for many years, and
is subsequently challenged in court and
held to be unconstitutional.

Mr. HOLLINGS. I think the Senator
from S:lUth Carolina and the Chair are
in agreement on that; and therefore
there is nothing unconstitutional about
rule xxxn, section 2, is there?

The VICE PRESIDENT. The Senator
from New Jersey raised a paint, some
moments ago, that at the time that rule
was adopted, there were those who made
it very clear from the floor that, despite
the language of the rule, nothing in said
rule which violates the Constitution can
be declared constitutional simply because
the Senate has adopted it.

Mr. HOLLINGS. But there is nothing
the Senator from New Jersey has stated
that has questioned the constitutionality
of rule XXXII, section 2.

The VICE PRESIDENT. That is the
understanding of the Chair. It would be
better to inquire from the Senator from
New Jersey as to that. It is the under
standing of the Chair that the Senator
does not feel there is any ruling of the
Senate that would in any way inhibit
the Senator from challenging the con
stitutionality of rule XXII,

Mr. HOLLINGS. Rule XXXII has been
the free expression of the will of the
Senate; is that the Presiding Officer's
feeling?

The VICE PRESIDENT. The Senator
is correct.

Mr. HOLLINGS. So we have not been
frustrated with respect to amending our
rules?

The VICE PRESIDE~T. The Senator
is correct.

Mr. HOLLINGS. So if we wanted to
change the proportion, under our rules,
to a simple majority, three-fourths, or
any proportion whatsoever, the will of
the Senate has not been frustrated; a
way has been shown, has it not, in the
rule itself, under section 2?

The VICE PRESIDENT. That is the
Senator's interpretation.

Mr. HOLLINGS. And then, having
shown the way, is not the question really,
not whether or not the will of the Senate
should be expressed, but which will? It
is the contention, obViously, of the Sen
ator from Idaho and others. that they
want to change the two-thirds and make
it a simple majority. Has not the Pre
siding Officer really amended the rules,
in contradiction of rule xxxn, section
2, by the ruling he has made todaY?

The VICE PRESIDENT. The Chair
has stated repeatedly, and will do it
again, so that there will be no ambiguity.
no uncertainty, and no misunderstand
ing of the Chair's intention, that the
constitutional question is the validity of
the rule XXII requirement for an affirm
ative vote by two-thirds of the Senate
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before a majority of the Senate may ex
ercise its right to consider a propOsed
change in the rules. If the Chair were to
announce that the motion for cloture
had not been agreed to because the af
firmative vote had fallen short of the
two-thirds required, the Chair would not
only be violating one established princi
ple by deciding the constitutional ques
tion himself, he would be violating the
other established principle by inhibiting,
if not et!ectively preventing, the Senate
from exercising its right to decide the
constitutional question. The Chair does
not intend to violate both these princi
ples.

It is the view of the Chair, just as it
was the view of an earlier President of
the Senate, that, at least at the opening
of a new Congress, "the majority has the
power to cut ot! debate in order to exer
cise the right of changing or determining
the rules."

Therefore, the Chair informs the
Senate that in order to give substance to
the right of the Senate to determine or
change its rules and to determine
whether the two-thirds requirement of
rule XXII is an unconstitutional inhibi
tion on that right at the opening of a
new Congress, if a majority of the Sena
tors present and voting but fewer than
two-thirds, vote in favor of the pending
motion for cloture, the Chair will an
nounce that a majority having agreed to
limit debate on Senate Resolution 11, to
amend rule XXII at the opening of a
new Congress, debate will proceed under
the cloture provisions of that rule.

The Chair notes that its decision that
debate will proceed under the cloture pro
visions of rule XXII is subject to an
appeal if it is taken before any other
business intervenes. The Chair would
place the appeal before the Senate for an
immediate vote since rule xxn provides
that appeals from the decision of the
Chair, under cloture procedure, shall be
decided without debate.

The Chair has set forth this response
to the inquiry of the Senator from Idaho
so that all Members of the Senate will
have adequate opportunity to acquaint
themselves with it and ealls attention to
the fact that there is now time under
the terms of the cloture procedure for
the Senate to debate the implications of
this response and consider its own reac
tion to the motion for cloture in the light
of the Chair's announced course of
action.

The Chair must say that he, too, is
doing what he can to uphold the Con
stitution. That is his right, duty, and
privilege. The Chair is interpreting his
view as to what the Constitution re
quires. The Chair has that obligation.
It is not spelled out in the statutes; it
is implied in my constitutional responsi
bility; and, after long consideration and
a great deal of contrm'ersy in my own
mind, the Chair has come to the con
clusion that, at the opening of a new
Congress, a majority may limit debate for
the purpose of arriving at a decision that
the rule in question does not violate the
Constitution, but in fact fulfills the con
stitutional requirement, and the Chair
therefore has announced his intention to
rille, so that the Senate may do as it is
doing today, and debate the issue. The

Chair would hope that he is being helpful
and not injurious.

Mr. HOLLINGS. Certainly, Mr. Presi
dent, this Senator does not question the
integrity or the genuineness or propriety
of the Chair's feeling as to his oath under
the Constitution, or even as to the am
biguity under rule XXII. I am referring,
if the Chair pleases, to rule XXXII. Does
the Chair find any ambiguity under sec-
tion 2 of rule XXXII? . .

The VICE PRESIDENT. The Chair
does not.

Mr. HOLLINGS. Actually, then, since
the Chair finds no ambiguity under that
particular rule, which states very clearly,
and very much in pursuance to a ma
jority will of this body, showing the way,
and saying in so many words that "The
rules of the Senate shall continue from
one Congress to the next Congress unless
they are changed as provided in these
rilles," is it not a fact, then, that the
Chair puts us on notice, because this is
unusual, that we are now about to change
the two-thirds requirement by a majority
vote?

The VICE PRESIDENT. The Chair is
presenting the question of the right of
the Senate to adopt its own rules by a
majority vote. If the Senate decides, in
adopting the rules, that it wants a 75
percent vote, that is the Senate's privilege
and prerogative. But the right to close
debate so that the Senate can come to
grips with the rules at the beginning of
a new Congress until rules are adopted,
or, when a rule is contested out of the
body of rules that continue, the Chair
will say that a majority will be adequate
to limit the debate, the cloture proceed
ings shall be voted upon, and the Senate
can work its wishes as it will, under a
majority rule on the change of rules.

Mr. HOLLINGS. Certainly the Chair
does not contend that I could raise a
point that any rule, whatever it was, was
unconstitutional, and thereby have it
changed by a majority vote? The rules
would have to be changed in the way the
rules prescribe, is that not correct?

The VICE PRESIDENT. The Senator
is correct. The point has been made that
the two-thirds requirement of rule XXII
is an unconstitutional limitation on the
exercise of the constitutional rights and
privileges of the Senate. This is a matter
for the Senate to debate. The Chair will
make his ruling..

Mr. HOLLINGS. But the real point is
this: Taking any given rule, say rule
XXII, I could not just stand on the floor
of the Senate and get a majority vote on
the right to amend it, couId I?

The VICE PRESIDENT. The Senator
certainly has a right to request a major
ity vote to change it.

Mr. HOLLINGS. At any time?
The VICE PRESIDENT. At any time.
Mr. HOLLINGS. That is not really

what is provided in section 2, rule XXXII,
because it does not provide that at all.
The finalmle XI provides:

No motion to suspend, modify, or amend
any rUle, or any part thereof, shall be In
order, except on one day's notice In writing,
specifying precisely the rule or part proposed
to be suspended, modified, or amended, and
the purpose thereof.

Then rule XXII provides for a two
thirds vote on the cloture part.

The VICE PRESIDENT. If cloture has
to be applied, the Chair notes. But a ma
jority vote may change the rules under
any procedure prescribed in those rules.

The Chair recognizes the Senator from
Mississippi.

Mr. STENNIS. Mr. President, I take it
that it is acknowledged without argu
ment that the purpose of rule XXII, the
historical purpose, was to limit debate
in the Senate. It was agreed on and
passed, finally, in 1917, as I recall, and
it did put a sufficient limitation on de
bate, that has been changed somewhat
from time to time.

But a primary provision of rille :x:JrII
is that the Senate can cut ot! debate by
a two-thirds majority vote of those
present.

With great deference, the Vice Presi
dent has set forth to rille, that is, he has
given advance notice that he is going to
rule that this two-thirds provision for
cutting off debate is invalid, in his opin
ion, and that he is going to make such a
ruling as the Presiding Officer of the
Senate.

The VICE PRESIDENT. In the open
ing of a new Congress.

Mr. STENNIS. Yes. Then the Chair
goes back in that same statement to take
up another provision in rule XXII that
is also designed to cut off debate, and he
says in the same breath that that part
of the rule is valid. That is the part that
says from the points of order, including
questions of relevancy and appeals deci
sion of the Presiding Officer shall be
decided without debate.

With great deference to the Chair, I
pose the question, Why is one limitation
on debate in rule XXII, on the same day
of the session, declared unconstitutional,
and the other limitation on debate, which
is more severe, declared valid?

The VICE PRESIDENT. The Senator
poses a worthwhile and fortuitous ques
tion, because the Presiding Officer says
that in both instances a majority shall
prevail. A majority can overrule an ap
peal or sustain an appeal. A majority
can decide whether they are going to cut
off debate or not. That is the view of the
Chair. That was also the view of the

.Chair in the preceding Congress.
Mr. STENNIS. With great deference to

the Chair's position and to the Chair
himself, I submit that that answer does
not really deal Viith the vitals of my
question.

All of these provisions are in rule XXII,
and it is all at the so-called beginning of
a new Congress or a new session of
Congress.

One provision is unpopular and not
liked by segments of this body, and if
the first part should be sustained, the
second really cuts the vitals out of debate
on the floor of the Senate.

Why is one part so iniquitous and so
vile as to be unconstitutional, while the
other is sacred and valid and. must be
preserved and enforced? They both
relate to the same subject; they were
both passed, I think, in the form that
is presented here; they both deal with
the same great question of the nature of
the Senate.

Woilld the Vice President, the Presi
dent of the Senate, answer that question
forme?
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The VICE PRESIDENT. It is the

opinion of the Chair that in the opening
of a new Congress, a majority of the
Senate may, under the proceedings of
rule XXII, prevail, because the consti
tutional provision, insofar as we have
it, provides for majority ruIe and pro
vides that the Senate may make its own
rules of-procedure.

The Chair believes that this is a con
stitutional question. That is why the
Chair framed his response in a manner
that tests or at least brings into question
the constitutionality of the two-thirds
requirement of ruIe XXII to limit debate.

The Chair has said he can well under
stand that an appeal will be made from
that ru1ing, and the matter of appeal is
a constitutional question which must be
decided by the Senate.

Under ru1e XXII, as with other ru1es
that are tacitly accepted until such point
when a constitutional question is raised,
the Chair wou1d place the question be
fore the Senate for an immediate vote.
The Chair must say that that procedure
might not be followed; it could be fol
lowed by some tortuous route by debate
on the appeal, and some Senator must
appeal. But it seemed to the Chair that
to come to the issue and have the Chair
state his opinion 2 days in advance
would elicit the responses we have heard
today. I think they are very helpful to
the Members of the Senate.

Mr. STENNIS. Again, with all defer
ence, I believe that my question went
not so much to the very vitals, or even
to the correctness, of the first part of
the Vice President's ruling, but to the
contrast between the two provisions of
the rule, and the fact that the Viee Pres
ident ruled one way as to one clause and
directly the other way as to the other
clause.

What I am troubled about is that the
Chair has cut out one part and has left
the other one binding on this body. That
is not fair. It is not right. I submit that
the Chair has no such authority any
where, either in the Constitution or the
Rules, or anywhere else, to do that to
this body. The Chair is dealing with the
Senate, not with individuals. He is deal
ing with representatives of the States. I
submit that the Chair has no right, no
valid reason, to do what his ruling will
do. There is no way to remedy the mis
chief that could come from such a ruling
except to have the Chair reconsider this
matter and re-weigh it in his mind, to see
if he is not driven by the parliamentary
logic of the situation we are in to a dif
ferent conclusion.

I know that this is a matter of an issue
before the country, and even of individ
ual Senators; but the Senate is more
than all of us put together. I submit that
the Senate deserves more consideration
than merely a little debate this after
noon, a little tomorrow, and then a rul
ing that can blow the light out of this
institution-and it is an institution over
any other agency of Government, under
our great system.

I believe that that is what will happen
shou1d a majority of this body happen
to sustain the Vice President. We will be
forced to do that or decide it without
any debate, under this section of rule
XXII, which provides that there shall

be no debate on appeals from ru1ings of
the Chair. How intolerable that can be
is illustrated by this very case.

I believe that those who oppose rule
XXII, and any other rules that have
been rewritten, if they could have con
ceived of this situation, wouId have
added a clause, after the phrase "shall
be decided without debate, unless the
Presiding Officer should, by a ruling, de
clare that other parts of the rule are
invalid."

Then appeals could be taken and de
cided, but with debate. Now we are cut
off. There is no hope and no help, should
a bare majority of this body decide with
the Chair. That will be the end.

It has been a long time since I went to
the law books regularly, but there is a
fundamental principle of constitutional
law which is that if a court decides that
any substantial part of a statute is un
constitutional, the whole statute has to
fall, unless the parts are separable.
Every lawyer knows that that is a
fundamental principle of jurisprUdence.
If a court is going to declare anything
invalid, the whole of it has to go, unless
the parts are separable.

How can these two provisions of ru1e
XXII be separated? Here is one that cuts
off debate, lmder certain conditions, by
a two-thirds vote. The other cuts off de
bate by saying there will be no appeal
not any-from a ruling of the Presiding
Officer.

So if the Vice President is right as to
the two-thirds clause in rule XXII, the
whole rule goes with his ruling. The
whole thing will be knocked out, lock,
stock, and barrel, because that will be the
result if the proponents of the motion
are successful in the vote. It carries both
with it. Either leave both or take both
out in the ruling. After this ruling is
made, there will not be a chance for any
thing else to be said as to the weight or
the impact of that vote by any Member
of the Senate, by any other interested
parties, any other agency of the Govern
ment, or by the people-not a chance.

Appeals decided without debate-God
save us from the day. I do not say God
save us from change. We must have
change. God save us from the day when
an ax can be brought in here to cut out
part of that rule and take the rest of
that rule to crucify the great principle
upon which this institution rests. If we
are going to change it, let us change it
s~me other way, rather than by this sud
de~ death.

I think the Jets, the football team from
New York, are pikers compared with
whoever worked out this ruling. I mean
the plan to ask for a ruling and have
something cut off.

I submit to the Vice President, with all
earnestness, with great sincerity, that
this has brought about a situation that
deserves his reconsideration, and I hope
he will do that. I believe he should take
counsel on this matter with more than
he has counseled with beforehand. That
is no reflection on the Vice President. We
all need counsel.

I believe we are playing with the life
and death of the Senate of the United
States; and if it is going to be killed in
its present form as an institution, the
people shou1d have something to do with

it and the present membership shou1d
have a little longer than the Vice Presi
dent's interpretation of ru1e XXII.

I thank the Senator for yielding.
Mr. HOLLAND. Mr. President, I wish

to thank the distinguished Vice Presi
dent for stating frankly his intention to
ru1e in view of certain possibilities as to
the outcome of the vote the day after
tomorrow. In that respect he has been
frank; in that respect he has put the
Senate on notice; and I thank him for
having done so.

I have been reflecting a bit during this
tallc about the whole question, Mr. Presi
dent; and if the Chair will be patient'
with me for some '10 minutes, I shall be
glad to review the entire question, if I
may.

Prior to 1917, there was no limitation
on debate in the Senate. The Senate
could debate at any length it saw fit.
There was no rule of materiality. There
had been abuse of the rules of unlimited
debate. Therefore, in 1917, Senators de
cided to afford a piece of machinery un
der which debate could be brought to an
end, and rule XXII was devised by some
of the best minds in the Senate; and it
was adopted as a rule under which there
could be an end or a closing of debate
that otherwise would have been un
limited. It was a rule for limit3tion, not
a rule for unlimited debate.

The Senator from Florida has always
regarded it in that light and has always
regarded it as a two-edged sword which
could, in a proper instance, be used to
shut off debate when Senators thought
that debate had proceeded long enough
and that to proceed longer would be
abuse. And it could be used to prevent a
vote, if the rule was unused, by failure to
get a two-thirds vote, in which case the
more than one-third of the Senate would
have voted, in effect, that the question
was of such grave importance and the
passage of the legislation, or whatever
was pending, was of such grave poten
tialities that they were unwilling to see
it go to a vote.

Mr. President, it was a rule for limita
tion of debate, and has been so used. It
has been resorted to a number of times,
either in the original form or in the
slightly changed form. It has been
changed twice since I have been a Mem
ber of the -Senate. I shall not discuss
those changes, but both changes have
made more liberal the opportunity to
close debate.

It has been resorted to 43 times in the
history of the Senate since 1917. Eight
times cloture has been voted. In two of
those eight times, the Senator from
Florida was among those who voted to
close debate.

The Senator from Florida regards this
rule as two-edged sword, as he has al
ready described it. But he desires to call
the attention of the distinguished Vice
President clearly to one fact: Never has
any rule of cloture been adopted by the
Senate which permits cloture by ma
jority vote only. The effect of the ru1ing
which the Vice President has saId he
proposes to make would be to adopt a
majority closing rule for the beginning
of each Congress, in the effort of the Sen
ate to change not just ru1e XXII but
also any other rule that it wished to
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change. It is' against such a precedent
that the senator from Florida has the
deepest kind of reservations and a feel
ing that it would be largely destructive
of the stable quality of the Senate which
has prevailed during the 180 years of the
Senate's experience.

TheSenator from Florida calIs atten
tion to the fact that if the Vice Presi
dent struck out the two-thirds part of
this ruIe but permitted the Senators who
have advanced the petition to proceed
under the ruIe as they have, permitted
the limitation of debate to be fixed under
the rule as he has indic.ated-that is, so
that the vote would be held on the day
after tomorrow, at a fixed hour-per
mitted the cloture to be effected by a
simple majority vote instead of the two
thirds vote, permitted the limitation of
the rights of' speech of all Members of
the Senate from that time on, as is pro
vided by the rule-in other words,
adopted the rule in toto except as to the
two-thirds provision-the Vice Presi
dent, by his ruIing, would have created a
rule not adopted by the Senate and many
times considered by the Senate.

That is the point r particuIarly de
sire to make now. The Senate has not
been without opportunity to adopt a ma
jority rule and other suggestions for a
requirement less than two-thirds-in
cludin6 the one now pending for three
fifths. The Senate has steadfastly de-

,elined to adopt any of those suggestions,
and has insisted that the two-thirds re
quirement, as written into the Consti
tution to cover some 11 cases of grave
importance, as viewed either by the
Founding Fathers or by the States when
they adopted amendments, be a test for
cloture.

The thing the Senator from Florida
wishes to call seriously and gravely to
the attention of the distingUished Pre
siding Officer is this. His ruIing would,
in effect, rewrite this rule as applicable
to this occasion and everyone like it at
the beginning of every Congress so that
instead of reading two-thirds as the re
quirement for effecting cloture, it would
read a simple majority vote.

r call to the attention of the distin
guished Vice President that the Senate
has had that proposal submitted to it,
at least in the 22 years I have been a
Member of the Senate, not once but
many, many times and it has rejected
that proposal every time.

The Senator from Florida cannot help
but agree with his friend, the Senator
from Mississippi, that if the two-thirds
requirement is cut out and the simple
majority vote made the requirement, the
Chair would be creating a new rule. Mr.
President, you are enforcing a new rule
as a rule of the Senate, because you are
calling upon all the other features in the
rule and applying it as a ruIe of cloture,
despite the fact the Senate has not once
but repeatedly refused to adopt such a
rule.

I call the attention of the distinguished
Presiding Officer to that fact because I
think he is a man of conscience and I
think he will realize as he thinks through
this matter again through the long hours
of the night-and I hope he will-that
to adopt the course he has suggested he

will follow would be to rule the Senate
under a ruIe it has never passed but
declined to pass; and by his own act to
interpret a Senate rule so as to cut out
one of the most important portions of it,
and yet consider the rule as hanging to
gether as to its other features and still
constituting a cloture rule.

There has been no cloture rule in the
Senate except ruIe XXII as now written
and as it has developed from the 'original
rule XXII as developed in 1917. That is
the only rule of cloture. Without that
rule there is no chance of obtaining
cloture unless that rule be brought in
and worked under.

The distinguished Presiding Officer, by
his intention to strike out of the rule the
requirement so frequently reiterated by
the Senate, that is, two-thirds, and to
write in the provision of a simple ma
jority, as he indicated, would create a
new cloture rule available at that time,
never passed by the Senate, never agreed
to by the Senate, which is not now on
the books and, in fact, a very great
departure from what is on the books.

The Senator from Florida simply want_
ed to make this point clear for the REC
ORD, because he believes it to be true. He
has given a great deal of study to this
particular rule. He has on occasion voted
to liberalize it and voted to liberalize it
in some features.

The RECORD shows that nearly 20 years
ago I preferred to include a feature to
allow a majority to vote on matters af
fecting the defense of the Nation. That
is shown in the RECORD. I have voted
twice for cloture where r thought it was
deserved, but I do not believe in rewrit
ing the rules of the Senate simply to
meet the convenience of Senators who
want to make a change and feel in their
own good consciences that the change
should be made. That is what the Pre
siding Officer would do if he were to
strike out the two-thirds requirement
and insert in place thereof a mere ma
jority requirement. If the Presiding
Officer does that, I want him to realize
he does it in the face of the fact that the
Senate has many, many times consid
ered just that proposal and every time
has declined to adopt it.

In my judgment it is not sound for the
Vice President to make a new rule for
the Senate simply because he, in his own
jUdgment, thinks the result would be
beneficient.

r shall say no more at this time, but
reserve the right to say more in the fu
ture. In closing I do wish to say I think
the Vice President is to be complimented
for stating frankly what he proposes to
do, and for that one thing, in connection
with what he said, I compliment him. I
realize I disagree with him completely
and wholly as to the substance of what
he proposes to do.

r thank the Senator for yielding.
Mr. PEARSON addressed the Chair.
The VICE PRESIDENT. If the senator

will indulge the Chair just a moment, I
wish to say that I deeply appreciate the
compliment of the Senator from Florida,
for whom I have very sincere admiration.

The Chair is not seeking to rewrite the
rules of the Senate; that is for the sen
ate to do. The Chair is seeking to omit

the framing of the constitutional ques
tion as to whether or not a majority of
the Senate has the right at the begin
ning of each new Congress to write or
amend the rules.

Mr. HOLLAND. I know what the Vice
President is seeking to do, but I call his
attention to the fact that he is doing it
through the use of a rule which was not
intended to do anything of the sort. He
intends to do it now through the use of
a rule and, indeed, the Senate not once
but many times-and the Vice President
knows I am speaking the truth-declined
to write a cloture rule along the lines he
wishes to interpret for this occasion.

Mr. PEARSON. Mr. President, for the
RECORD, I think r might be helpful. Every
one knows why we are here. To briefly
review the matter, a resolution was sub
mitted to change the rule and unanimous
consent was sought to take it up at that
time. It laid over, written notice was filed,
and today we are debating whether or
not we are going to take up the resolution
to amend rule XXII.

I want to indicate my own concern
about proceeding through the mechanics
of rule XXII, and questioning some of -its
provisions. However, what was the alter
native? Could any Senator merely stand
up at any stage of the proceedings and
say, "Mr. President, I move to debate first
on the motion to take up the re,solution."

I am told by those who are better stu
dents of the RECORD than r that 2 years
ago that procedure was followed and we
got into an enormous hassle about what
rule we were proceeding under and Sena
tors were asked under what authority did
they make the motion.

Mr. President, that was the alternative
to proceeding under rule XXII. That
point should be considered by those who
make the argument for the continuing
body. To proceed under rule XXII does
give us the mechanics.

Then, there is questioned under the
Constitution one part of that rule. I have
heard a great deal of debate, and I have
not been here so long that I have gotten
over the feeling of sacredness of the Sen
ate rules. What we are measuring against
here is article I, section 5, of the Consti
tution. Therefore, I think those who raise
the question about proceeding under rule
XXII negating part of it, when that is
measured against the Constitution and
using the mechanics, together with the
very gracious opinions given by the Pre
siding Officer of this body, it gives us the
fairest chance of proceeding in this
matter.

Mr. SCOTT. Mr. President, will the
Senator yield to me briefly, so that I may
make a unanimous-consent request?

Mr. PEARSON. I yield.

MINORITY PARTY'S MEMBERSHIP
ON COMMITTEES

Mr. SCOTT. Mr. President, I send to
the desk a resolution providing that the
Senators named therein shall constitute
the minority party membership of the
standing committees of the Senate for
the 91st Congress, and ask that the res
olution be stated.

The legislative clerk read the resolu-
tion (S. Res. 15) , as follows: .
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Resolved, That the following shall consti
tute the minority party·s membership on the
standing committees of the Senate for the
Ninety-first Congress:

COMMITTEE ON AERONAUTICAL AND SPACE
SCIENCES: l\frs. Smith. Mr. Curtis. Mr. Hat
field. ],\fr. Goldwater. ],\fr. Mathias. and Mr.
Saxbe.

COMMITTEE ON AGRICULTURE AND FORESTRY:
],\fr. Aiken. Mr. Young of North Dakota, Mr.
Mlller, Mr. Curtis. ],\fr. Cook. and Mr. Dole.

COMMITTEE ON ApPROPRIATIONS: Mr. Young
of North Dakota. Mr. Mundt. Mrs. Smith, Mr.
Hruska, ],\fr. Allott, ],\fr. Cotton, Mr. Case. Mr.
Fong. ],\fr. Boggs. and Mr. Pearson.

COMMITTEE ON ARMED SERVICES: Mrs. Smith,
Mr. Thurmond. Mr. Tower. Mr. Dominick. Mr.
Murphy. Mr. Brooke. Mr. Goldwater. and Mr.
Schweiker.

COMMITTEE ON BANKING AND CURRENCY: Mr.
Bennett, l\fr. Tower. Mr. Brooke, Mr. Percy.
Mr. Goodell, and Mr. Packwood.

COMMITTEE ON CO!<IMERCE: Mr. Cotton. Mr.
Scott. Mr. Prouty, Mr. Pearson. Mr. Griffin,
],\fr. Hansen. Mr. Baker, and Mr. Goodell.

COMMITTEE ON THE DISTRICT OF COLUMBIA:
Mr. Prouty. Mr. Goodell, and Mr. Mathias.

COMMITTEE ON FINANCE: Mr. Williams of
Delaware, Mr. Bennett, Mr. Curtis, Mr. Dirk
sen, Mr. Mlller, Mr. Jordan of Idaho, and Mr.
Fannin.

COMMITTEE ON FOREIGN RELATIONS: Mr.
Aiken. Mr. Mundt, Mr. Case, Mr. Cooper, Mr.
Willlams of Delaware. and Mr. Javlts.

COMMITTEE ON GOVERNMENT OPERATIONS:
Mr. Mundt, I\ofr. Javlts, Mr. Percy, Mr. Griffin,
Mr. Stevens, and Mr. Gurney.

COMMITTEE ON INTERIOR AND INSULAR AF
FAms: Mr. Allott. Mr. Jordan of Idaho, Mr.
Fannin. Mr. Hansen, Mr. Hatfield. Mr.
Stevens, and Mr. Bellmon.

COMMITTEE ON THE JUDICIARY: Mr. Dirk
sen, Mr. Hruska, Mr. Fong, Mr. Scott, Mr.
Thurmond, Mr. Cook, and Mr. Mathias.

COMMITTEE ON LABOR AND PUBLIC WELFARE:
l\ofr. Javits. Mr. Prouty, Mr. Dominick, Mr.
Murphy, Mr. Schwelker, Mr. Bellmon. and
Mr. Saxbe.

COMMITTEE ON POST OFFICE AND CIVIL SERV
ICE: Mr. Fong, Mr. Boggs, Mr. Fannin, Mr.
Stevens, and Mr. Bellmon.

COMMITTEE ON PUBLIC WORKS: Mr. Cooper.
Mr. Boggs. Mr. Baker, Mr. Dole, Mr. Gurney.
and Mr. Packwood.

COMMIT'rEE ON RULES AND ADMINISTRATION:
Mr. Curtis. Mr. Cooper, Mr. Scott, and Mr.
Thurmond.

The VICE PRESIDENT. Is there ob
jection to the present consideration of
the resolution?

There being no objection. the resolu
tion was considered and agreed to.

AMENDMENT OF RULE XXII
The Senate resumed the consideration

of the motion of the Senator from Mich
igan (Mr. HART) to proceed to consider
the resolution (S. Res. 11) to amend rule
XXII of the Standing Rules of the
Senate.

Mr. ERVIN. Mr. President, will the
Senator from Kansas yield?

Mr. PEARSON. I am glad to yield the
floor, but I am glad to yield now to the
Senator from North Carolina.

Mr. ERVIN. I want to ask the Senator
this question: If the Vice President rules
in accordance with his announced pur
pose in the eventuality already de
scribed, that a majority of the Senate
can proceed to write a new rule in lieu of
rule XXII, would not the Vice President
necessarily have to be ruling that rule
XXII, with the two-thirds requirement,
is unconstitutional?

Mr. PEARSON. I do not quite under
stand the Senator's question, but I think
the answer is in the affirmative. I rely
upon the Constitution.

Mr. ERVIN. Yes.
Mr. PEARSON. And the article and

section I previously cited.
Mr. ERVIN. That is right.
Mr. PEARSON. That each House of

Congress can make its own rules and
that a majority shall constitute a
quorum in order to do business.

Mr. ERVIN. The two-thirds require
ment in rule XXII is certainly valid un
less it conflicts with the Constitution; is
that not correct?

Mr. PEARSON. I think that is true.
Mr. ERVIN. That is the basis on which

the Vice President stated how he would
rule in the eventuality mentioned by
him.

Mr. PEARSON. I so understand..
Mr. ERVIN. Does not the Senator rec

ognize it is a fundamental principle of
constitutional interpretation that where
one part of a statute is judged to be un
c:mstitutional-the remainder of the
statute must fall, too, unless it can be
said that the legislativp. body would have
passed the remainder without the part
judged to be unconstitutional?

Mr. PEARSON. I think~he Senator is
correct The Senator from Mississippi
and I went to the same law school. I
think he correctly stated the rule of law,
unless there is severability. I think the
question of severability is proper and can
be decided and a Senator may make a
point of order after the Vice President
rules on Thursday next.

Mr. ERVIN. Does the Senator enter
tain any belief that the Senate would
have passed rule XXII, or any parts of
it, except as a whole? In other words,
does the Senator believe that the Senate
would have been willing to deprive Sen
ators of the right to speak at length
on a proposal unless a two-thirds major
ity of its Members voted for cloture, as
set forth in the first provision?

Mr. PEARSON. I apologize to the
Senator. Would he kindly restate· his
question.

Mr. ERVIN. There are essentially two
provisions in rule XXII. One is the pro
vision which says two-thirds of the Sen
ate can impose cloture-

Mr. PEARSON. And the other is pro
cedure.

Mr. ERVIN. The other puts a drastic
limitation on the right of a Senator to
speak after cloture is imposed.

Mr. PEARSON. One hour per Senator.
Mr. ERVIN. Does not the Senator from

Kansas agree with the Senator from
North Carolina that it is inconceivable
the Senate would have adopted one of
these provisions without the other, and
that if the first, the two-thirds require
ment, is invalid, then the other limitation
falls likewise?

Mr. PEARSON. Not necessarily. That
is to say, I disagree with the Senator.
I think they can adopt one part and not
the other.

Mr. ERVIN. Does the Senator believe
the Senate would have adopted the limi
tation on debate without adopting the
two-thirds vote requirement?

Mr. PEARSON. Every Senator will
agree with me that is precisely what we

seek to do, and that is to change the
provision for two-thirds to three-fifths
in rule XXI1 as now written.

Mr. ERVIN. Exactly. Does the Senator
believe that the Senate would ever have
adopted these two provisions in a rule
without adopting them both?

Mr. PEARSON. I am inclined to dis
agree with the Senator from North
Carolina.

Mr. ERVIN. The Senator thinks, then,
that the Senate would have adopted the
second part without the first?

Mr. PEARSON. We are speculating. I
can only say that it would be my judg
ment, or guess, that they would have,
perhaps.

Mr. ERVIN. What will be the Senator's
position, in case the Vice President makes
the ruling that the two-thirds provision
is unconstitutional? Despite his dis
claimer, that is exactly what the Vice
President will be doing if he makes his
announced ruling.

Mr. PEARSON. I shall adhere to the
interPretation of the Constitution.

Mr. ERVIN. But the Vice President will
be passing on the Constitution. If there
is no appeal from his rilling, it will be
binding upon the Senate. Thus, he will be
saying the two-thirds vote requirement
is unconstitutional. Does the Senator
agree with the Vice President that if his
ruling is upheld, the rest of us cannot
talk but 1 hour on this matter?

Mr. PEARSON. I think that is what
the rule provides. I am sure that the
Senator would want the Senate to pro
ceed under the rules. That is the first
point I sought to develop when I rose to
speak; namely, that here we are debating
as to whether we will take up a resolu
tion. How shall we stop debate? For one
might be saying, "I move we stop de
bate." There is no such rule. We have
tried that route.

Mr. ERVIN. Then why do we vote on
cloture at all? Why not just let a ma
jority vote on whether they will silence
us from discussing the rule change the
Senator proposes? In my jUdgment. I do
not think the Senate would ever have
adopted one of these provisions without
the other. Yet the Vice President's rul
ing 'ould nullify the first but enforce the
second. In other words, the Vice Presi
dent's ruling would say that, notwith
standing the Senate has said only two
thirds can silence a minority, "I will
silence the whole minority in the manner
provided in this rule in the event any
Senator appeals from my ruling."

Mr. PEARSON. Will the senator yield
for a question on my part?

Mr. ERVIN. I yield.
Mr. PEARSON. What is his interpreta

tion as to the applicability of the Consti
tution of the United States In relation to
the Senate's making its own rules, and
the provision that a majority shall con
stitute a quorum in order to do business.
What application does that have, if it
does not apply to this case today, at this
time, during the opening days of Con
gress?

Mr. ERVIN. That is no difference
whatever between the opening and clos
ing days of the session in respect to the
constitutional power of the Senate. What
the majority can do at the beginning
of a session it can do any time during
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the session. Therefore, I am mentally in
capable of comprehending why the Vice
President keeps talking about the begin
ning of a Congress. My position In
this--

Mr. PEARSON. The relation of open
ing day is that the opening day is the
proper time for the making of rules for
the conduct of a Congress which will
proceed for 2 years.

Mr. ERVIN. The Constitution does not
say that. It does not even say that the
Senate must make rules. It says the Sen
ate may-not shall-determine the rules
of its proceedings. Hence, the Senate can
operate without rules. If the Vice Presi
dent's interpretation is correct, the Sen
ate will have no rUles, for any practical
purposes. I will answer the Senator's
question: Congress has exactly the same
power under the Constitution on the last
day of the session that it has on the first
day of the session.

Anything that would handica)? the
Senate from taking action on the first
day of the session would handicap it from
taking action on the last day of the
session.

Under the Constitution, the Senate is
a continuing body. The Supreme Court
has held that it is. This is indisputably
plain because two-thirds of the Senators
remain in office all the time. The Con
stitution says the Senate may make rules.
It places no limitation on what these
rules shall be. A continuing body must
have continuing rules.

The Senate itself declared, a few years
ago, the last time we revised this rule,
that the Senate is a continuing body and
that its rules continue until changed as
provided in those rules.

So I think rule XXII is binding on the
Senate until it is changed as prOVided in
the rules. As I see it, it is inconceivable
that any legislative body can be a con
tinuing body and not have power to es
tablish continuing rules. So that is my
answer to the question.

Mr. PEARSON. The Senator was good
enough to answer my question, but did
he cover the provision of providing that
a majority shall constitute a quorum to
do business?

Mr. ERVIN. The Constitution says that
a majority shall constitute a quorum. It
also says the Senate can adopt rules. The
majority of the Senate has the same con
stitutional power on all occasions. Hence,
there is no basis for the theory that a
majority can change rules only at the
beginning of a Congress. It has the same
power throughout a session. If the rules
adopted are not binding at the begin
ning of a Congress, the Senate cannot
have any effective rules binding on a
majority at any time.

Mr. PEARSON. Does the Senator feel
that article I, section 5 of the Constitu
tion, and rule XXII, which provides a
two-thirds vote to cease debate, and
formulating rules at the beginning of the
Congress to be inconsistent?

Mr. ERVIN. Not at all, because, under
the Constitution, the Senate is a con
tinuing body. If it is a continuing body,
it can have continuing rules. If it were
not a continuing body, it would be like
the House; it would have to adopt new
rules at the beg1nnjng of each Congress.
I see no incompatibllity. If the two-thirds

provision of rule XXII is unconstitu
tional, then the rule that requires two
thirds to suspend the rules and many
other rules of the Senate which impede
immediate action in any respect on the
part of the majority are likewise uncon
stitutional.

Mr. PEARSON. I thank the Senator.
Mr. ERVIN. I thank the Senator.
Mr. BYRD of Virginia. Mr. Presi

dent--
The VICE PRESIDENT. The Chair

recognizes the Senator from Virginia.
Mr. BYRD of Virginia. Mr. President,

may I ask the distinguished Vice Presi
dent whether his contemplated ruling
and the procedures to be followed after
he rules are in conformity with the same
Vice President of the United States' rul
ing and procedures of 4 years ago?

The VICE PRESIDENT. The Chair
cannot recall the exact matters of 4 years
ago, but may the Chair say that the
Chair feels no sense of being bound
whatsoever by any observations he may
have made 4 years ago as to debate, be
cause it is perfectly obvio:ls that, as peo
ple are enlightened and as they see de
velopments, they have the opportunity
to change and to change their minds.
The Chair is not at all mindful of just
exactly the statement the Chair may
have made 4 years ago. The Chair does
feel, however-and this is as good a time
as any to say it-that this intention of
ruling with advance notice is arrived at
without any consideration of any politi
cal issues, but, rather, of the procedures
of this body.

The Presiding Officer of this body will
soon be leaving this Chair, and he felt
it was time for the Senate to decide this
constitutional question. We have danced
around it. We have come close to it. We
have never come to it. It appears to the
Chair we can decide it and will decide
the most fundamental issue, which is a
constitutional issue, in the only way it
can be decided, by majority vote. All
constitutional issues are decided by ma
jority vote.

Mr. BYRD of Virginia. It is accurate
to say, then, Mr. Vice President, that
the contemplated ruling and contem
plated procedures which will be followed
differ substantially from the ruling of
the same Vice President 4 years ago?

The VICE PRESIDENT. The Chair
doubts it. The Chair will refresh his
memory. But even if they were in total
contradiction, this is the view of the
Chair, after mature and extended con
sideration and thought, with due respect
to the procedures of this body, which I
honor with all that is in my body and
spirit.

Mr. BYRD of Virginia. The Senator
from Virginia recognizes the desirability
of changing positions from time to time.
So the Senator from Virginia is not ar
guing that point.

The Senator from Virginia wants t.o
get clear in his mind, however, whether
such a ruling and such a procedure as
is contemplated to take place the day
after tomorrow is in conformity with or
substantially differs from the ruling and
the procedure made by the Chair 4 years
ago.

The VICE PRESIDENT. The Chair
has always said, both as a Senator and

as Vice President, that issues of con
stitutionality are to be decided by the
Senate. The Chair has always been of
the mind that certain provisions of rule
XXII, if apPlied, at the beginning of a
new Congress, are subject to the ques
tion of constitutionality. That is the
question before this body. On whether
the procedures today are the same, the
Chair does not have a very definite rec
ollection; but the purpose of the pro
cedure being outlined by the Chair today
is simplicity, to get at the central ques
tion, and not to have half a dozen mo
tions that skirt the issue. A year ago the
Chair laid down a procedure which in
cluded a point of order, a tabling mo
tion, in an effort to seek a way of
arriving at whether or not the Senate
was passing judgment on the constitu
tionality of certain provisions of· rule
XXII. It was very confusing. The press
did not understand it. I doubt that the
Senate understood it. This time the pro
cedure is to be simplified.

Mr. BYRD of Virginia. May I address
another inquiry to the Chair? Is not the
basic difference that in the past, under
the ruling of the present Vice President,
and under the ruling of the previous
Vice President, the distinguished Presi
dent of the United States, the Members
of the Senate had the right of full de
bate on the constitutional issue or ruling
propounded by the Chair?

The VICE PRESIDENT. It would be
the Chair's view that debate was more
extended; but there is no secret as to
what this question is about.

Mr. BYRD of Virginia. It is a consti
tutional issue, as the Chair so construes
it; but under the procedure outlined by
the Chair, debate will be cut off.

The Senate, in effect, will be gagged.
The membership will have no oppor

tunity for a full debate and a full dis
cussion of the Chair's ruling. That is my
main area of disagreement.

I feel the Chair is entitled to rule as
he feels best, but I think it is very un
fortunate that the Chair has ruled in
such a way that the Members of the
Senate do not and will not have an op
portunity to debate a vital constitutional
question, but, instead, w1l1 be gagged
that is the word the Senator from Geor
gia used, and I think it is an accurate
word-and Senators will be prevented
from discussing at any reasonable length
this great question.

The first limitation put on debate was
in 1917. I might say, Mr. President, that
that limitation was presented to the Sen
ate by one of my predecessors in this
position.

He was the then distinguished senior
Senator from Virginia, Thomas S. Mar
tin. He was majority leader of the
Senate. and he was chairman of the Ap
propriations Committee.

At the request of the President of the
United States, Woodrow Wilson, he.pre
sented to the Senate a rule under which
the Senate could call off debate if two
thirds of its Members felt it necessary to
do so. Prior to that time, there was no
debate limitation. So the rule offered by
the distinguished then Senator from Vir
ginia, Thomas S. Martin, was for the
purpose of giving the Senate a way to
bring an issue to a vote.
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All of us know that in the last few

years the Senate has voted cloture when
it deemed it necessary. But I submit, Mr.
President, that the power which the
Presiding Officer has taken unto himself,
by the method which he proposes to use
next Thursday, will set a very dangerous
precedent.

The distinguished Vice President is a
great patriot. He has sel"Ved in this body
with 'great distinction. He has sel"Ved in
the position he now holds with great dis
tinction.

But I am frank to say that I do not
want any Vice President, whether it be
HUBERT HUMPHREY or SPIRO AGNEW,
whether he be a Republican or a Demo
crat, to have the power to manipulate
these rules.

I submit that the way this is being
done, the way the Vice President pro
poses to do it on Thursday, is a manipu
lation of the rules, and manipulation in
a way which will deny to the individual
Members of the Senate the right to full
debate on a vital question.

As I see it, the matter of adhering to
the rules is a vital matter. Certain groups
who are in the majority today could be
in the minority tomorrow or next week,
or next year; and by the same token,
there are those who are in the minority
today who could be in the majority later.

So I think it is most important that we
adhere fairly and squarely and fully to
the rules.

I say again, I deeply regret that the
distinguished Vice President has seen fit
to indicate that he will rule day after
tomorrow in a way which will make it
impossible for the Members of the Senate
to have full debate on a very vital ques
tion concerning all the senators, and I
think concerning all the people, whether
they realize it or not, because it is a com
plicated procedure. I think it is of vital
importance to the people of the United
States.

Mr. HOLLAND. Mr. President, will the
Senator yield?

Mr. BYRD of Virginia. I am happy to
yield to the Senator from Florida.

Mr. HOLLAND. First, I compliment
and congratulate the distinguished Sen
ator from Virginia for what he has just
said. Second, I remind him that if cloture
be voted by a single vote, so that it will
be upheld by the Presiding Officer if he
adhereS to his present announced inten
tion, and If the appeal from the ruling
which must be voted on immediately
after that should be lost by a single vote,
those of us who feel deeply, as do the
Senator from Virginia and myself, on
this subject, will each have an hour to
speak before the vote on the motion to
take up will come.

That will run over the matter of the
vote on the motion to take up until per
haps late Saturday, or maybe into the
new administration. My own feeling is
that, looking behind the screen a little,
I think I can see an intention here to
throw this whole subject into discussion
in the opening days of the new adminis
tration, and I simply wanted that state
ment to appear in the RECORD tonight,
because I see no other course that will
be open.

I am sure that Senators will want to
speak their hour out on the motion to

take up. The Senator from Florida, I am
sure, will. I am sure that his friend from
Virginia, his friend from North Carolina,
and many other Senators will, and it
looks to me as though this whole' thing,
now, is a deliberate attempt to throw
this particular matter over into the open
ing days of the new administration, for
discussion then. I hope that the Senator
will gird his loins, as the Senator from
Florida proposes to do.

Mr. BYRD of Virginia. I thank the dis
tinguished Senator from Florida. Of
course, I do not know what the attempt
or the reason is, but I do believe that if
we proceed as it is indicated we will pro
ceed, and if the Senate should sustain
the views of the Chair, then it occurs to
me that we might as well not have any
rules in the Senate, and there will be
somewhat of a problem around here.

The VICE PRESIDENT. The Senator
from Michigan is recognized.

Mr. HART. Mr. President, as we ap
proach the close for tonight, I rise to
express a point of view apparently not
universally shared onthls floor in the last
hour, but which feeling I entertain with
as deep conviction as those who have
been critical of the announced intention
of the Chair. I rise to thank our Vice
President, the President of the Senate,
for attempting to permit the Senate, as
he puts it, to come to grips with this cen
tral question. The Senator from Idaho
and the Senator from Kansas earlier ex
pressed themselves, as did the senior
Senator from New York.

As I understand it, Mr. President, the
Chair is indicating that when a new Con
gress assembles, there is a constitutional
right of the Members of the Senate, as
now composed, by majority action, to es
tablish its rules.

The question has been raised with re
spect to that aspect of rule XXII that
would require two-thirds of the Members
present and voting to terminate debate
on a question, and to bring the issue to
a vote. It is the judgment of the Chair,
as of now, that if a majority. on the day
after tomorrow, should vote to close de
bate, constitutionally, that majority's
decision will be acknowledged by the
Chair, and respected and enforced; and
that all rules and any rule which would
inhibit that action by the majority at the
beginning of a Congress are not appli
cable. Is my understanding correct?

The VICE PRESIDENT. The Chair,
applying the question to that section of
rule XXII which has raised the question
as to the constitutionality of the two
thirds provision, will state that it is the
considered judgment of the Chair that,
at the opening of a new Congress, a
majority shall have the right and the
power to establish its rules and limit
debate on that question.

Once those rules are established by
that majority, then the Senate operates
under those rules. As to those rules that
are not contested, they are by their use
accepted. This question is not presented
for the purpose of the Chair taking this
firm, intended action; it is to precipitate
the Issue in order that the Senate may
come to grips with a constitutional
question around which it has debated
many years, but has never resolved. The
appeal procedure is designed not to put

this debate over into the next Vice
Presidency but, to the contrary, to settle
it in this one; in other words, to expedite
the proceedings and the appeal by the
Senate, so that the senate may decide
whether to overrule the Chair or to sus
tain the Chair.

The same Congress that by a majority
can declare war can by a majority vote
either sustain or overrule a decision of
the Chair. The Senate is not denied its
right to exercise its power. The Presiding
Officer merely sets in motion the ma
chinery and the mechanism that expe
dites the Senate in its decisionmaking.
That is the real purpose of the Chair's
ruling.

Mr. HART. It is my understanding
that at this point, under the present cir
cumstances, the Chair takes the position
that any rule which would inhibit or pre
vent a majority from acting is not ap
plicable.

The VICE PRESIDENT. That is the
view of the Chair.

Mr. HART. Again, I think that while
there continue to be deep divisions in the
Senate, history's verdict of the Chair's
effort to permit a majority of the Senate
of the 91st Congress to resolve our rules
at the outset will be recorded favorably.

The VICE PRESIDENT. The Chair
must note for the Senator that the pro
cedural motion that is before the Senate,
on which the Chair intends to make a
ruling if a majority or even though two
thirds vote in the affirmative, is designed
for one purpose: To permit the Senate to
amend its rules by a resolution that re
quires three-fifths instead of two-thirds.

There is a constitutional interpretation
by the Chair, which he is entitled to
make as the Presiding Officer, as one who
has taken an oath to uphold the Consti
tution, that in the opening of a new Con
gress a majority can effectively set its
rUles, and that a Senator can raise ques
tions of a constitutional nature which
can be placed before this body for its
decision.

Mr. HART. I thank the Chair.

APPOINTMENTS BY THE VICE
PRESIDENT

The VICE PRESIDENT. The Chair, in
accordance with Public Law 85-874, ap
points the Senator from Texas (Mr. YAR
BOROUGH) to the National Cultural Cen
ter Board.

The Chair, in accordance with Senate
Resolution 281 of the 90th Congress, ap
points the Senator from Massachusetts
(Mr. KENNEDY) to the Select Committee
To Study the Unmet Basic Needs Among
the People of the United States, to re
place the Senator from Pennsylvania,
Mr. Clark, retired.

The Chair, in accordance with Senate
Resolution 223 of the 90th Congress, ap
points the Senator from Indiana (Mr.
HARTKE) to the Special Committee on
Aging.

AMENDMENT OF RULE XXII
The Senate resumed the consideration

of the motion of the Senator from Michi
gan (Mr. HART) to proceed to consider
the r~solution (S. Res. H) to amend
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rule XXII of the Standing Rules of the
Senate.

Mr. THURMOND. Mr. President, I had
intended to speak to the merits of this
subject this afternoon; but in view of
the intended ruling of the Chair, I shall
make some remarks concerning the in
tended ruling of the Presiding Officer on
this subject.

I have always been fascinated by the
study of government. I have been espe
cially fascinated by a study of the Sen
ate, in reading the Hayne-Webster de
bates and in reading the speeches of John
C. Calhoun, Daniel Webster, Henry Clay,
and others. I have gained tremendous
respect for the Senate because it has
always been considered as the greatest
deliberative body in the world.

If the rule as enunciated by the Vice
President today is adopted, the Senate, in
my judgment, will be destroyed as the
world's greatest deliberative body. I be
lieve this is the first time in the history
of the Nation that any Presiding Offi
cer-and I say this with all affection for
the distinguished Presiding Officer-has
ruled as the Presiding Officer today has
ruled.

Our Government has been in exist
ence for 180 years. George Washington
became President in 1789, following the
adoption or the ratification of the Con
stitution by nine States in 1788. For 180
years this Govermnent has operated.
But today the ruling of the distinguished
Vice President is, in my opinion, going
to do more to destroy the U.S. Senate
as we have known it, and as it has been
conceived by students of government,
than any other action that has ever
taken place in the history of the United
States. I am sure the distinguished Pre
siding Officer does not intend that.

The Vice President, as a former Sena
tor, has sat as a member of this body.
He understands the workings of the
Senate. Possibly he feels that changes
should be made. But it is most unfortu
nate that he has taken the position he
has taken today by saying that section
2 of rule XXII is unconstitutional, in
his judgment, and that, therefore, he
intends to rule and so, in effect, change
the rulings and change the rules the
Senate has made by 100 Members of this
body, and take unto himself the author
ity to construe the rule in such a way as
is equivalent to rewriting the rules of
the Senate, and even rewriting the Con
stitution as Members of the Senate have
construed the Constitution in following
this rule.

When our Constitution was written, it
was written to provide the greatest
measure of freedom to the people of this
country. It was written to protect the
oppressed, to protect the minority. In in
stance after instance, there were writ
ten into the Constitution provisions
under which the majority could not pre
vail. I shall cite only a few of them now,
but there are many.

Article I, section 3, provides that no
person shall be convicted on impeach
ment without the concurrence of two
thirds of the Senators present. A major
ity of Senators cannot impeach an
other Senator; two-thirds are required.

Article I, section 5, provides that each
House, with the concurrence of two-

thirds of its Members, may expel a
Member. Even in the House it takes
two-thirds to expel a Member, although
ordinarily the House can do almost any
thing by a majority vote.

Alticle I, section 7, provides that a bill
returned by the President with his ob
jections may be repassed by each House
by a vote of two-thirds. Even though
both bodies have passed the bill, if the
President vetoes it, both bodies can pass
the bill again only by a vote of two
thirds to override the President, because
the President says, "Stop, look, and lis
ten," and gives his reasons for vetoing
the bill. All this in an effort to protect the
minority.

Article II, section 2, provides that the
President shall have authority, by and
with the advice and consent of the Sen
ate, to make treaties, provided two-thirds
of the Senators present concur. In other
words, the President of the United
States, with all his power as Chief Exec
utive, all the power vested in him by
the Constitution of the United States,
cannot make a treaty with another na
tion unless the Senate-not a majority
of the Senate, but two-thirds of the Sen
ate-confirms that treaty.

Amendment XII to the Constitution
provides that when the choice of a Presi
dent shall devolve upon the House of
Representatives, a quorum shall consist
of a Member or Members from two
thirds of the various States of the Union.
In other words, a majority of the Mem
ber or Members from a majority of the
States is not sufficient. There must be a
quorum of a Member or Members from
two-thirds of all the States of the Na
tion for this purpose.

Amendment XII also provides that a
quorum of the Senate, when choosing
a Vice President, shall consist of two
thirds of the whole number of Senators.
In other words, a majority of the U.S.
Senate cannot choose a Vice President.

I am amazed, then, that the Vice Pres
ident would say that a rule that has been
made by the Members of this body, by
the Members of the U.S. Senate, is un
constitutional because it requires two
thirds to bring a debate to a close. I am
amazed that the Vice President wolild
make this ruling. I am amazed because
if this ruling is effected and becomes a
precedent-and it would be a precedent,
because it would be the first time in the
history of this Nation that a Presiding
Officer had ruled in this way-then why
cannot, 2 years from now, the Senate
come back and instead of advocating
three-fifths or 60 percent of the Mem
bers to stoll debate, change it to 51 per
cent? Why can they not change it to a
bare majority, a raw majority?

Mr. President, we are getting away
from the Constitution. We are getting
away from the great Government of the
United States which has prOVided checks
and balances and has provided means to
protect the minorities. If a majority in
the Senate can change the rules every
2 years on this lloint, why can they not
change any other rule they wish?

Does the Vice President mean that sec
tion 2 of rule XXII is unconstitutional
and is not valid? What about some other
Vice President saying that rule XXIII or

rule XXXVI is invalid and therefore does
not apply?

Is the Senate going to allow a Vice
President to write the rules for the Sen
ate? Is the Senate going to allow a Vice
President to undo the rules of the Sen
ate? Is the Senate going to allow a Vice
President, who is not a member of the
legislative branch but of the executive
branch, to come in and undo the rules
of the U.S. Senate which have been es
tablished by the U.S, Senate?

Mr. President, I am deeply concerned.
I am gravely concerned. I feel a grave
responsibility in this question, and I hOlle
every other Member of this body does;
because, if a Vice President can rule in
such a way every 2 years with regard to
changing these rules, it will not be long
before the Vice President can rewrite the
entire rules of the Senate.

I would say to the new Membel's who
have come to the Senate this year from
the House of Representatives, who have
come here expecting to join a delibera
tive body, not a body where they can
speak for only 2 or 3 minutes or 5 or 10
minutes, who have come here expecting
to enjoy unlimited debate, who have
come here to join the greatest delibera
tive body in the world, that if this ruling
is affirmed and if it goes into effect, they
have not joined the greatest deliberative
body in the world, because this ruling will
destroy the Senate as the greatest de
liberative body in the world.

I hope that the Presiding Officer, be
tween now and Thursday, will reconsider
this matter. I hope for the sake of the
United States, I hope for the sake of the
rules of the Senate of the United States,
and I hope for the llrotection of the
minorities in this country that the Pre
siding Officer would respectfully review
his intended decision and not rule as
he has indicated. I appreciate his saying
ahead of time what he thinks he will do,
but sometimes we all need to pause. No
man is infallible, whether he is President,
Vice President, Senator, or what not. We
all make mistakes. Sometimes when we
see we are about to make a mistake, if
some friend or a Senator or someone else
can cause us to think over the question
and review the question and reappraise
the question, it can be highly advan
tageous, when such a vital constitutional
question is concerned, a question which
is most important to the welfare of this
Nation.

I know of the Vice President's interest
in minorities, I know of his humanitar
ianism, and I know of his affection for
people. I hope that, in the goodness of
his heart, he will reconsider this matter.
I hOlle that between now and Thursday
he will conclude that his previous stand
in this matter was the right stand to fol
low, not the one he has indicated today.
I hope he will decide that, for the sake
of the senate being a continuing body
and for the sake of abiding by the rules
of the Senate, which he alone did not
write and which he alone should not de
stroy, he will permit the Senate to make
these rules, and that he will permit the
Senate to decide whether they are
unconstitutional.

I hOlle that the Vice President, when
he goes out of ofnce, will have the satis
faction of feeling that he did not take
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a step which helped to bring destruction
to a body 10 which he has served and for
which he has great respect. I hope that
between now and Thursday he will have
the opportunity to do this.

Mr. CHURCH. Mr. President, I ask
unanimous consent that the name of the
distinguished junior Senator from Rhode
Island (Mr. PELL) be added as a cospon
sor of Senate Resolution 11.

The VICE PRESIDENT. Is there ob
jection? The Chair hears none, and it
is so ordered.

Mr. CHURCH. Mr. President, let me
just say that I believe the Presiding Of
ficer is to be commended for having
placed this issue squarelY before the Sen
ate and for having done so in a manner
that gives full notice to all Senators as
to precisely what the issue is that we
shall vote upon on Thursday.

Fundamentally, Mr. President, the
question is one of giving effect to what
many of us believe to be the constitu
tional right of the majority to act in
formulating the rules of the Senate at
the commencement of a new Congress:

Much has been said about special pro
visions in ;;he Constitution requiring
more than a majority. For example, ref
erence has been made to the two-thirds
vote of the Senate required for the rati
fication of treaties and the two-thirds
vote requirement of both Houses in the
case of constitutional amendments.
However, no such requirement can be
found anywhere in the Constitution
when it comes to changing the rules.

The Constitution expressly provides
that each House may determine its own
procedures, and the precedents have
consistently held that eaeh House may
do so by majority vote. The Chair is sim
ply trying to give effect to this constitu
tional provision, by opening the way for
a majority to assert, if it will, its prerog
ative in the matter of determining what
the cloture rule will be for the next 2
years.

I have listened to the outcry about de
stroying the Senate as a great delibera
tive body. Well, Mr. President, the adop
tion of a three-fifths cloture rule won't
destroy the essential eharacter of the
Senate; it won't place in jeopardy the
right of extended debate. We have filed a
cloture petition in order to get to a vote
on the motion to take up this three-fifths
rule, so that the Senate can then proceed
to debate the proposition on its merits.

I hope that all Members of the Senate
understand that the course we adopt is
the only one that the majority can enable
to assert its prerogative under the Con
stitution of the United States. How the
majority then decides to shape the rule
relating to cloture is a different question.
I, for one, would feel it unwise for the
Senate to adopt a majority cloture rule.
I have said so before. That has con
sistently been my position.

I favor the adoption of a three-fifths
rule, but I believe in the unfettered right
of the majority to decide that question.
To those who say that this is an extraor
dinary procedure; that we ought to
make our effort to change rule XXII,
while remaining subject to its present re
strictions, I can only reply that this has
been tried, again and again, utterly to no
avail. If the majority is not to be blocked,

it must assert its right directly under the
Constitution itself.

I commend the distinguished Presiding
Officer for the action he proposes to take,
I hope the Senate will proceed on Thurs
day to give effect to his proposal by in
voking cloture through the vote of the
majority, and by then voting to sustain
the Chair.

(At this point Mr. GRAVEL took the
chair as Presiding Officer.)

THE JAPANESE AND ECSC VOLUN
TARY STEEL IlVIPORT LIMITS
SOME RESERVATIONS
Mr.· HARTKE. Mr. President, agree

ment has now been reached between the
major steel producers in Japan and the
European Coal and Steel Community,
whose shipments to this country consti
tute about 82 percent of our steel im
ports, to limit their exports of steel mill
products to the United States on a volun
tary basis through 1971. The overall level
of restraint for 1969 is reported to be 14
million net tons, which is about 4 million
tons less than the shipments in 1968, but
substantiallY higher than those of any
other previous year.

It is hard to quarrel with the need for
restraint. Restraint can either be volun
tary or mandatory. Of the two, the for
mer is preferable to the latter if it can
achieve the necessary degree of restraint
required. And while I view the voluntary
commitments of the major steel pro
ducers in Japan and the European Coal
and Steel Community as a salutary step
toward a meaningful resolution of the
overcapacity in world steel production,
there are several problems with the com
mitments which cause me to have res
ervation.

First, the overall level constitutes over
13 percent of domestic shipments, which
is not very much restraint at all. Only
last year, when imports climbed to a rec
ord level of 18 million tons, did the steel
industry in this country experience a
higher level of import penetration than
they will feel under the voluntary quo
tas which certain foreign producers have
agreed to.

Second, the voluntary agreement calls
for a growth in steel imports of 5 percent
a year. This raises at least two problems:
the 5-percent growth factor is substan
tially higher than the average annual
growth in domestic shipments since 1958;
and, if average growth of domestic ship
ments should remain at their historic
rate-or for some reason should fall-the
growth in foreign imports would capture
an ever-increasing share of the domestic
steel market.

Third, the agreement leaves out some
important producers among the EFTA
countries iII Europe and Canada, and
some in the Far East who might be
tempted to take advanmge of the volun
tary restraint of others by increasing
their share of the U.S. market. This, of
course, would undel'mine the whole
agreement.

Fourth, the possibility that foreign
producers will ship more sophisticated
steel into this market, while still staying
within the overall restraint limits by re
ducing their shipments of lower priced,
more basic, steel, would constitute a se-

nous loophole in the voluntary restraint
and not help the u.s. steel industry or
the balance of payments of this country,
Even though the letters by the foreign
producers indicate they will try not to
change the product mix, the temptation
to do so is there, and if given in to, would
not serve in our national interests.

Finally, foreign producers have placed
certain conditions for their restraint
which need clarification. Obviously, if
the Congress enacts a mandatory quota
on steel imports, such as the one I in
troduced in the last Congress, there would
be no need for a voluntary restraint ar
rangement. Therefore, it is nonessential
to make as a condition that the United
States would not impOse mandatory
quotas. The letter of undertaking by
Japanese producers which was gracious
ly sent to our State Department, indi
cated that the voluntary restraint is pre
mised on the assumption that "the
United States will take no aetion, includ
ing increase of imports duties, to restrict
Japanese steel mill product exports to
the United States." The European pro
ducers statement is based on the as
sumption "that the United states will
take no action to restrict ECSC steel mill
products to the United States like: First,
quota systems; second, increase in im
port duties; and third, other restrictions
on the import of steel mill products to
the United States."

The steel industry has filed complaints
under the countervailing duty statute
which have nothing to do with quotas,
but deal with foreign export subsidies.
Therefore, any positive action by the ad
ministering agencies in the form of a
special dumping duty or a countervailing
duty under these statutes should not af
fect in any way the need for overall re
straint by foreign steel exporters. And,
restraint should not affect the decisions
made by these agencies under the stat
utes.

This same principle would also apply
to any escape clause actions which might
be taken to protect American industry.
Such an action is independent of the
need for overall restraint.

Moreover, if a special duty or quota
were placed on an importation of a prod
uct which contains a substantial amount
of steel, for example, automobiles, it
should not be construed as an obstacle
to steel imports within the meaning of
the agreement. Any other interpretation
could be inimical to the interests of other
industries who may merit relief.

The vague language of the agreement
in this regard also raises the question of
whether the foreign producers would end
their restraint if the United States, for
balance-of-payments reasons, establish
an import surcharge or a border tax.
That would not be a restriction specif
ically directed against foreign steel. In
short, we should not permit the volun
tary agreements approved by these for
eign producers to pressure this country
in the administration of its laws, or to
forestall any action which we deem ad
visable and necessary to help our bal
ance of payments.

It is also important to point out that
voluntary restraint of steel shipments by
the EEC and Japan does not in any way
obviate the need for these countries to
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