
UNITED STATES
J/j'

OF AMERICA

<iongrcssional1Rc(ord
d

PROCEEDINGS AND DEBATES OF THE 92 CONGRESS

FIRST SESSION

VOLUME 117-PART 2

FEBRUARY 2, 1971, TO FEBRUARY 11, 1971

(Pjl<7ES 1339 1rO 2740)

UNITED STATES <70VERNMENT PRINTIN<7 OFFICE, WASHIN<7TON, 1971



February 10, 1971 CONGRESSIONAL RECORD - SENATE 2523
There being no objection, the Senate

resumed the consideration of legislative
business.

ORDER FOR, YEAS AND NAYS ON
CONvENTION AND TREATY TO
BE VOTED' UPON WEDNESDAY,
FEBRUARY 17, 1971

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that it be in order for
me to request the yeas and nays on the
convention and the treaty which will be
voted on at 1 o'clock p.m., on Wednesday
next.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. MANSFIELD. I ask for the yeas
and nays.

The yeas and nays were ordered.

AMENDMENT OF RULE XXII OF
THE STANDING RULES OF THE
SENATE
The Senate resumed the consideration

of the motion to proceed to the consider
ation of the resolution (S. Res. 9)
amending rule XXII of the Standing
Rules of the Senate with respect to the
limitation of debate.

The PRESIDING OFFICER (Mr. STE
VENSON) . The question is on agreeing to
the motion of the Senator from Alabama
(Mr. ALLEN) to postpone until the next
legislative day consideration of the mo
tion of the Senator from Kansas (Mr.
PEARSON) that the Senate proceed to the
consideration of Senate Resolution 9 to
amend rule XXII of the Standing Rules
of the Senate with respect to the limita
tion of debate.

Mr. BYRD of Virginia. Mr. President,
I ask unanimous consent that I may ask
for a quorum call without losing my right
to the floor and without my remarks be
ing counted as a second speech when I
resume.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD of Virginia. Mr. President,
I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll. "

Mr. BYRD of Virginia. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD of Virginia. Mr. President,
in discussing the wisdom or lack of wis
dom in changing the rules of the Senate,
I think it important that it be empha
sized that most of the books on general
parliamentary procedure provide for a
two-thirds vote before the previous ques
tion may be ordered.

I cite that, Mr. President, because I
think that many persons-and I might
say many in Congress-are under the
belief that the Senate is unique in re
quiring atwo-thirds vote before the pre
vious question may be put.

Mr. PresidentiI have before me Rob
ert's Rules! of Order; ReViSed, fot DeUb
erative:ASsembfles) -ThiS·18 Ii> rulebook
that is generanyaccepted among legisla-

tive bodies. On page 112, after a discus
sion of the previous question, it contains
this sentence.

The previous question reqUires a two
thirds vote for its adoption.

Mr. President, that is the rule that the
Senate now has. It is the rule which
many Members of the Senate seek to
change. I think one reason that there is
confusion about the requirement of a
two-thirds vote on shutting off debate is
that the House of Representatives may
move the previous question; that Is, to
shut off debate, by a majority vote. But
that is a part of the Rules of the House
of Representatives.

There is a great difference in the
United States between the House of Rep
resentatives and the Senate. Those who
framed our Constitution purposely, and
with great wisdom, recognized the vast
difference between the two legislative
bodies. The House of Representatives is
closer to the people. It is elected every
2 years. It is a much larger body than
the Senate. The Senate, on the other
hand, is elected for 6 years. The Senate
is a continuing body. The Senate repre
sents States. It is further removed from
the general public than is the House of
Representatives. So there is every reason
why there should be a difference in the
Rules of the Senate as compared with
those of the House of Representatives.

I happen to think that the House of
Representatives is not only a coequal
legislative body with the Senate, but is
also the branch of Congress which is
closest to the people. My regard and re
spect for the House of Representatives
are very great indeed. But the Senate has
a different function. Those who wrote
the Constitution recognized the need for
a legislative body which would not be
subject to the day-to-day fluctuations,
shall we say, in public opinion. All of us
know that from time to time, in a nation
as large as the United States, or in a small
nation for that matter, an incident or a
series of incidents can cause public opin
ion to become aroused and very strong
on a particular issue. Yet, all of us know
also that many times, when the public
has become aroused about a particular
matter, after further deliberation, after
time has passed, after, in some cases, the
hysteria of the moment has subsided,
the majority have reached a conclusion
different from the conclusion which had
entered the minds of the people.

So I say, Mr. President, that it is vi
tally important that the rules of the Sen
ate be such that the great issues facing
our Nation-and they seem to be getting
greater every year-have a forum where
they can be fully and completely de
bated. I believe that we would be render
ing this country a great disservice if both
Houses of Congress were to have rules
under which a majority of the Members
could silence the remaining Members.

I realize that the current proposal does
not provide for majority cloture. But I
know, also, that whenever the process of
weakening the rules on free debate is un
dertaken, it leads to ever increasing
weakening. The proposal is to substitute
for the present requirement-that two
thirds of the Senators present and voting
must vote in the affirmative before debate

can be closed-a requirement of three
fifths, or 60 percent. If that is approved
by the Senate, I have no doubt that
within a matter of another 2 years, the
demand will be made not for 60-percent
cloture but to provide that cloture shall
be voted by a simple majority.

Mr. President, there are three impor
tant dates, three significant dates, in the
history of the U.S. Senate dealing with
the rule we know as rule XXII. Prior to
1917, there was no provision for moving
the previous question, which is to say
that there was no provision for shutting
off debate. But in March of 1917, the
Senate changed that. rule so as to give
the membership a way' to bring debate to
a close.

It is important to recall the situation
facing our Nation and the world in 1917.
Most of the world was at war. It was just
prior to the date on which the United
States, itself, became involved in war.
Itwas on March 7, 1917, at the request
of then President Woodrow Wilson, that
the senior Senator from Virginia, who
was the majority leader in the U.S. Sen
ate, the Honorable Thomas S. Martin,
proposed a resolution which the Senate
adopted. The Martin resolution was de
bated and was adopted by a vote of 76
yeas and three nays. It provided for clo
ture on a pending measure if two-thirds
of the Senator present and voting so
voted.

Frankly, I feel that that was a desir
able change in the rules. I feel that there
should be some way to bring debate to a
close, if and when a large majority of
the Senate feels that a measure should
be voted upon without further debate.
But it seems to me that the resolution
presented by Senator Martin of Virginia
and approved by the Senate, was an ap
propriate change in the Senate rules.
The fact that it was a desirable and
appropriate change is evidenced, I think,
by the fact that it remained in the rules
of the Senate from that date in 1917
until a somewhat minor change was
made in 1949.

The second significant date in the his
tory of .rule XXII is the year 1949. But
before commenting· on that, I want to
point out one other thing in regard to the
period of 1917 and 1918. It will be re
called that the United States went to
war in April of 1917.

If I might inject a personal note at
this point, the resolution declaring war
or- Germany was presented to the Sen
ate by Senator Martin of Virginia, and
the resolution which was presented to
the House of Representatives was pre
sented by another Virginia representa
tive, Representative Henry De La Warr
Flood, who was my great uncle.

During the period of the First World
War, additional efforts were made to
further limit debate in the Senate. The
proposal which made the greatest head
way was offered on May 4, 1918, by Sen
ator Underwood of Alabama, who intro
duced a resolution further amending rule
XXII, reestablishing the use of the pre
vious question and limiting debate dur
ing the war period. This matter was de
bated. The Committee on Rules favorably
reported that proposal. Debate began in
the Senate on June 3, 1918, and on June
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13, 1918, the Senate rejected the reso
lution by a vote of 41 nays to 34 yeas.

There, Mr. President, you will· find
that even during the period of the war
and even while the United States was
actively engaged in fighting World War I,
the Senate refused to go beyond the two
thirds requirement if debate were to
be shut off.

Now we come to 1949. The Martin rule
prevailed until the 81st Congress. Dur
ing that Congress, eight resolutions were
introduced to amend the cloture rule
five in the first session and three in th~
second session.

Hearings on the subject were held in
early 1949 by the Committee on Rules
and Administration and under threat to
discharge the committee, the committee
reported without amendment the
Hay~en-Wherry resolution, Senate Res
olutIOn 15. The purpose of that resolu
tion was to plug a loophole in the exist
ing cloture rule. It sought to apply the
cloture rule to motions and other mat
ters pending before the Senate rather
than just the pending measure. Debate
began on February 28 and continued at
intervals until March 17, 1949. On March
10 a resolution to apply cloture to the
motion to take up was presented. Because
cloture was assumed not to apply to
motions to take uP, Senator Russell of
Georgil. made a point of order, that great
American and patriot, that great legis
lator who died just a few days ago, on
January 21 of this year. Senator Russell
made a point of order against the cloture
motion. He was overruled by the Chair
but on appeal, the Senate refused to
sustain the Chair.

Subsequently a compromise was
worked out, and under the compromise
the application of cloture to motions or
?ther pending matters was incorporated
mto rule XXII. But, at the same time
it required that two-thirds of the entir~
Senate vote for cloture in order to invoke
it rather than two-thirds of those present
and voting.

Mr. President, you will note that in
1949 the Senate, in one sense, liberalized
rule XXII, but in another sense it made
cloture a little more difficult to obtain.
It was made more difficult by changing
the previous requirement of two-thirds
of those present and voting to two-thirds
of the entire elected membership of the
Senate.

So, while 1949 is a very important date
in considering the history of rule XXII
it did not make a substantial funda~
mental change in the rule which had
existed beginning with 1917.

So then, we come down through the
years when one effort after another was
made to change rule XXII. Each effort
through 1950, 1951 and 1952, 1953 and
1954, 1955 and 1956, 1957 and 1958-all of
those proposals to make a fundamental
change in rule XXII were voted down by
the Senate.

Then we come to the third significant
~ate in the history of rule XXII and that
IS the date of 1959 at the opening of the
86th Congress. The then Senate majority
leader, Lyndon B. Johnson of Texas
offered a resolution, Senate Resolution 5'
to amend Senate rule XXII and this was
adopted on January 12 after 4 days

of debate on a 72-to-22 rollcall vote. Sen
ate Resolution 5 amended rule XXII so
as to enable two-thirds of Senators pres
ent and voting to shut off debate on any
matter including proposals for rule
changes. It also amended Senate rule
XXXII by adding this language:

The rules of the Senate shall continue from
one Congress to the next Congress unless
they are changed as prOVided by these rules.

Now, Mr. President, that was a very
important part of the language and I
want to read it again:

The rules of the Senate shall continue from
one Congress to the next Congress unless
they are changed as provided by these rules.

In 1959 at the opening of the 86th Con
gress, when the then majority leader
subsequently President of the United
States, Lyndon B. Johnson proposed a
change in the rules to enable two-thirds
of the Senators present and voting to
shut off debate on any matter including
proposals for rule changes, the same pro
posal amended Senate rule X:&:xII by
ajding the language that the rules of
the Senate shall continue from one Con
gress to the next Congress unless they
are changed as prOVided by these ruies.

Yet, despite the clarity of that lan
guage, an effort has been made over the
years between 1959 and 1971 to declare
that the Senate is not a continuing body
and must adopt new rules at each session.

So, Mr. President, in considering rule
XXII, we have three significant histor
ical dates when changes have be~n made·

We have, first, 1917 when, for the first
time, it was made possible to shut off
debate by a vote of two-thirds of the Sen
ators present and voting.

Then we have 1949 in which year the
change was made to provide that debate
could be shut off by two-thirds of the
elected Members of the Senate.

Then we have 1959 in which year it was
prOVided that debate may be shut off by
a vote o.f two-thirds of those present and
voting. That same rule change provided
that that provision should apply to rule
changes as well as to the previous
question.

Mr. President, we come down now to
1971. During that period between 1959
and 1971, many additional efforts were
made to change the rules of the Senate.

An effort was made by the Senator
from New York (Mr. JAVITS) in August of
1960.

Then the Senator from Minnesota (Mr.
HUMPHREY) and former Senator Kuchel
of California made an effort in 1961 and
1962.

Efforts were made in 1963 and 1964'
again in 1965 and 1966; again in 1967
and 1968; and again in 1969 and 1970.

Yet all of these proposals for substan
tive change in rule XXII were voted
down by the Senate. I think that was
done with very good cause.

I believe that the more one considers
the function of the Senate, the more one
studies the reason behind rule XXII the
more convinced one becomes that' .the
Senate would be wise to keep rule XXII
intact.

Most certainly the senior Senator from
Virginia feels very strongly that it would
be very unwise to tamper further with

this rule. I have an instinctive fear of
centralized government. I have an in
stinctive fear of a tyrannical govern
ment. I sUbmit that the tyranny of a
majority can be as tyrannical as any
other form of tyranny. The whole pur
pose of rule XXII is to protect the minor
ity against the whims or the will of a
simple majority.

No one knows when he or she or a
par~i~ular gnmp may be in a minority
pOSItIOn. I do not think it is a matter of
a particular piece of legislation. I think
the important concern should be
whether those who have deep and strong
convictions as to the wrongness of cer
tain legislation should have the opportu
nity to present their viewpoint to the
public.

It is all very wp-II to say:
Well, after a few days, or even after a

few weeks, everyone should know the issues;
therefore, 0. majority should have the right
to shut off debate.

Mr. President, I find that in these
great issues facing our Nation it takes
the public quite a while to fully under
stand the many ratifications. It is nat
ural that it should take the public a
longtime.

The individual citizens of our Nation
have their livelihood to make. They have
their own problems to which to devote
their attention. They cannot be expected
to go into the details of the many legis
lative proposals which come before the
Congress of the United States.

They must rely on their elected rep
resentatives.

I think the elected representatives
those of us in the Senate and those i~
the House of Representatives, have a
great obligation to those whom we have
the honor and the responsibility to repre-
sent. '

I think it is important when issues are
drawn in the Senate that full and ade
quate debate be permitted. It is not like
ly there is no means by which the Sen
ate could shut off debate. Rule XII, un
der which we are operating and have op
erated for many years, provides for
cloture, for shutting off debate when
ever two-thirds of those present and vot
ing say that the time has come to move
the previous question. I think it impor
tant that there be a two-thirds require
ment.

I might say I have a feeling that some
times there is more bad legislation passed
than there is good legislation. It is not
a very good thing for someone to admit,
someone who has spent 23 years in a
legislative body, but I think the Vir
ginia Legislature, where I served in the
senate, and the American· Congress
where I likewise serve in the Senate'
passed a lot of bad legislation. I think
we pass a lot of unnecessary legislation.

Every piece of legislation has an ef
fect upon the daily lives of one citizen
or another, or one group of citizens or
another. The demand in recent years for
a change in the rules so that debate may
b.e shut off more easily stems from civil
rIghts legislation which has been pre-'
sented to Congress through theyears.

Mr. President, I do not believe that in
the future there would be much of a
problem in that connection because in
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recent years almost every conceivable
type of civil rights legislation has been
enacted. Most of it has been acted by
utilizing rule XXII and invoking cloture.
So it occurs to me that in the future the
problem is not going to be the question
of civil. rights legislation.

As I mentioned, I do not know if any
one is imaginative enough to put on pa
per any additional legislation in this
particular field because I think virtually
all possibilities have been exhausted. I
think there is going to be, as months and
years go by, a demand to liberalize the
rules by many who would like to see the
power of the Senate weakened. I think
it would be a great mistake to weaken the
power of the Senate.

This is one forum our Nation has
where the great issues of the day can re
ceive full and complete debate. Most ot
the debate in the last several years, the
most time-consuming debates in the Sen
ate in recent years, has been not on the
question of civil rights, but it has been
on the question of whether the Senate
specifically, and Congress in general,
should exercise to a greater degree its
prerogatives in the field of foreign policy
and in regard to military expenditures
and appropriations to other departments
of Government. .

I happen to think that the debates
which took place on the floor of the Sen
ate last year, and the year before, and
I think the year before that, and cer
tainly the year before that, in regard to
American involvement in Vietnam were
desirable debates.

There is a great difference of opinion
as to what course the United States
should pursue in the future in regard to
foreign policy. There is a great difference
of viewpoint as to how strong a national
defense this country should have and
how much money it should spend on
defense measures.

I feel it is very important that those
debates continue and this is the one
forum where such debates can be held.
They cannot be held in the House of
Representatives. The House of Repre
sentatives was not intended to have de
tailed •and lengthy debates. The only
forum where these great matters can be
fully debated is in the Senate, and the
only reason that can occur is that rule
XXII permits debate on the pending
question until such time as two-thirds
of the Senators present and voting de
cide to eliminate the' debate.

I say, Mr. President, if the Senate
changes rule XXII to make it possible to
invoke cloture more easily, I think it
would downgrade the power of the Sen
ate; I think it would have an adverse
effect on the prerogatives of this great
body; and I am not concerned about the
prerogatives of Senators as individuals.
I am concerned about the Senate as the
representative of the people of the United
States.

As I have said, the great debates in the
future on the floor of the Senate will not
involve civil rights. I think they are more
likely to involve foreign policy.

I think our foreign policy should be
fully debated, and I think we need to
completely reappraise our worldwide
role. I foresee. very fierce and lengthy

debates on this SUbject, as well as on the
subject of appropriations for the military
organizations of our Nation.

APPOINTMENTS BY THE VICE
PRESIDENT

The PRESIDING OFFICER (Mr.
TAFT). The Chair, on behalf of the Vice
President, pursuant to 42 U.S.C. 2251,
appoints the following Senators to the
Joint Committee on Atomic Energy: The
Senator from Colorado (Mr. DOMINICK),
vice Senator CURTIS, resigned, and the
Senator from Tennessee (Mr. BAKER)
vice Senator COTTON, resigned.

The Chair, on behalf of the Vice Presi
dent, pursuant to Public Law 79-304, ap
points the Senator from Kansas (Mr.
PEARSON) to the Joint Economic Commit
tee, vice Senator LEN B. JORDAN, resigned.

THE DISTRICT OF COLUMBIA'S PRO
POSED RECIPROCAL INCOME TAX
Mr. BYRD of Virginia. Mr. President,

on the floor yesterday I spoke in opposi
tion to the proposal of Mayor Washing
ton of the District of Columbia, which
proposal was to tax the residents of Vir
ginia and Maryland who earn their living
in Washington, D.C. It is a form of the
old commuter tax, although it is not
called a commuter tax.

A commuter tax was proposed to the
Senate in 1967 and again in 1969, and
was not approved on either of those oc
casions. Now the District of Columbia
comes around and they call it a recipro
cal income tax. They want to put a Dis
trict of Columbia income tax on every
resident of Maryland and every resident
of Virginia who works in the District of
Columbia.

I opposed the commuter taxes when
they were proposed in 1967 and again in
1969, and I oppose this new proposal be
cause the people of Virginia and the
people of Maryland and the people of the
other 50 States are paying now to help
operate the government of the District of
Columbia. They are doing this through
the income taxes which they pay to the
Federal Government, and the Federal
Government in turn subsidizes to a very
substantial degree the expenditures of the
District of Columbia. So I say it is not a
just tax and it is not a fair tax. Why
should the people of Virginia and the
people of Maryland be singled out to pay
extra toward operating the District of
Columbia? I can see operating in a very
economical way, I might say, but why
should they be singled out?

Under this reciprocal proposal, Wash
ington, D.C., which has an income tax
going up to 10 percent, would put that
tax on a resident of Virginia and on a
resident of Maryland, when the Virginia
tax and the Maryland tax is a maximum
of 5 percent on incomes. I think it is a
very unfair proposal.

It is true that the State of Virginia
and the State of Maryland would be
permitted to put their income taxes on
residents of the District of Columbia who
work in those two States. In the first
place, from the individual's point of view,
many individuals will have their tax
doubled, because the top District of Co-

lumbia tax is double the top rate of the
Virginia tax and double the top rate of
the Maryland tax. Besides that, it would
take some $17 million away from the
State of Virginia and some $34 million
away from the State of Maryland, and
the District of Columbia would gain $51
million. But the people of the State of
Virginia would then have to make up $17
million by increasing their State or local
taxes, and the people of Maryland would
have to make up that $34 million by an
increase in State or local taxes. I think
it is a very undesirable and very unfair
proposal, and one which I hope the Sen
ate will reject.
. I notice that one of the officials of the

District of Columbia government gave a
statement to the newspapers saying he
was not going to accept a compromise at
all; he wanted it all. The only proposal
he was going to accept for getting reve
nues for the District of Columbia was the
proposal they are throwing out for a re
ciprocal tax; he was not going to present
alternatives; he was just going to de
mand that tax or nothing. So far as I am
concerned, he will take nothing if he
takes that attitude.

I want to help the District of Colum
bia, and the American taxpayers are
helping the District of Columbia. The
Congress has appropriated tremendous
sums of the American taxpayers' dollars
to operate the government of the District
of Columbia.

Mr. President, at the conclusion of my
discussion yesterday on the reciprocal
income tax, the distinguished and alert
and able Senator from Alabama (Mr.
ALLEN) took the floor and addressed a
question to the Senator from Virginia,
in which he asked the Senator from Vir
ginia whether the senator from Virginia
was aware the Senator from Alabama
who, I am proud to say, resides in the
State of Virginia-had been sent a notice
by the Virginia state Tax Commissioner
that he should pay an income tax to
the State of Virginia because he happens
to reside in the Commonwealth. He is
residing in the Commonwealth because
he is a Member of the U.S. Senate, repre
senting the great people of Alabama. He
chose to live in Virginia-and I am very
pleased that he did-but why should he
be assessed with a Virginia income tax?
He pays an income tax to the State of
Alabama.

I am opposed to the District of Co
lumbia coming into Virginia and saying
to the people of Virginia, "You have got
to pay a District of Columbia tax if you
work in the District of Columbia." I am
equally opposed to the State of Virginia
saying to a Member of the Congress who
is living in Virginia only because he is
in this area representing his people in
the Nation's Capital, "You have got to
pay an income tax to the District of
Columbia."

Obviously, the Senator from Alabama
is in the same position as are Senators
from other States who happen to live in
Virginia; they are bona fide residents of
whatever State they happen to represent.
So I think it very wrong for Virginia to
attempt to assess for income tax purposes
any Member of Congress.

I would point out that anyone who
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