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the Senator. The answer is yes, but I will
be very glad to ask unanimous consent
that there bestlch a period for the trans
action of routine morning business.

Mr. ALLEN. By adding the routine
morning business, does not the Senator
in effect make of the recess an adjourn
ment?

Mr. BYRD of West. Virginia. He does,
in effect, only with regard to routine
~orning business; . but he does not
change the morning hour, which is the
first 2 hours following an adjournment.
It is just by sufferance of the Senate that
the Senator from West Virginia would
arrange for a period for the transaction
of routine morning business following a
recess.

Mr. ALLEN. The point the junior Sen
ator .from Alabama is making is that as
long as we recess each day rather than
adjourn, eachSenator is limited to two
speeches, and the recess session when
it convenes would be part of the same
legislative day; Therefore, if a Senator
shOUld make two speeches in 2 calendar
days but the same legislative day, he
would not be allowed to make still an
other speech until there is an adjourn
ment.

Mr. BYRD of West Virginia. The dis
tinguished Senator is correct in that re
gard. However, the able Senator, I am
sure, with his usual great resourceful
ness, would have no difficulty in finding
a way to make a third speech if he so
desired.

Mr. President, would the Chair recog
nize the Senator from Alabama, so that
we may continue the colloquy?

The PRESIDENT pro temporE'1. The 3
minutes have expired.

The Chair recognizes the Senator from
Alabama.

Mr. BYRD of West Virginia. Mr. Pres
ident, will the Senator yield?

Mr. ALLEN. I yield.
Mr. BYRD of West Virginia. Mr. Pres

ident, changing the program from that
of an adjournment to a recess also pre
vents the death of the motion to proceed
to the consideration of Senate Resolution
9, and eliminates the morning hour
which is marked by the close of the first
2 hours following an adjournment.

Again I say that the Senator from
Alabama will have no difficulty in find
ing a way to make a third or fourth
speech. if he so Wishes.

Mr. ALLEN. I thank the distinguished
Senator from West Virginia, but he does
insist on making a request for a recess
rather than an adjournment. Is that
correct?

Mr. BYRD of West Virginia. Yes.
Mr. ALLEN. I offer no objection.
Mr. BYRD of West Virginia. I thank

the Senator.
The PRESIDENT pro tempore. Is there

objection to the request of the Senator
from West Virginia? The Chair hears
none, and it is so ordered.

ORDER FOR PERIOD FOR THE
TRANSACTION OF ROUTINE
MORNING BUSINESS ON MONDAY,
FEBRUARY 22

Mr. BYRD of West Virginia. Mr. Presi
dent, I ask' unanimous consent that on

Monday next, immediately following the
approval of the Journal, if there is no
objection, and the recognition of the two
leaders under the previous order, there
be a period for the transaction of routine
morning business, with statements there
in limited to 3 minutes, not to exceed 45
minutes. .

The PRESIDENT pro tempore. Is there
objection? The Chair hears none, and it
is so ordered.

ORDER FOR SUSPENSION OF RULE
XXII ON TUESDAY, FEBRUARY 23,
UNTIL 12 O'CLOCK MERIDIAN
Mr. BYRD of West Virginia. Mr. Presi

dent, I ask unanimous consent that the
operation of rule XXII on Tuesday next
be suspended until 12 o'clock meridian.

The PRESIDENT pro tempore. Is there
objection? The Chair hears none, and it
is so ordered.

ORDER OF BUSINESS
Mr. BYRD of West Virginia. Mr. Presi

dent, I suggest the absence of a quorum.
The PRESIDENT pro tempore. The

clerk will call the roll.
The legislative clerk proceeded to call

the roll.
Mr. BYRD of West Virginia. Mr. Presi

dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
CHILES). Without objection, it is so
ordered.

CONCLUSION OF MORNING
BUSINESS

Mr. BYRD of West Virginia. Mr. Presi
dent, is there further morning business?

The PRESIDING OFFICER. Is there
further morning business? If not, morn
ing business is closed.

AMENDMENT OF RULE XXII OF THE
STANDING RULES OF THE SENATE

The Senate continued with the con
sideration of the motion to proceed to
the consideration of the resolution (S.
Res. 9) amending rule XXII of the
standing rules of the Senate with respect
to the limitation of debate.

Mr. BYRD of West Virginia. Mr. Presi
dent, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. BYRD of West Virginia. Mr. Presi
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
CHILES). Without objection, it is so
ordered.

Mr. BYRD of West Virginia. Mr. Presi
dent, I suggest the absence of a quorum.

The PREBIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. HANSEN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HANSEN. Mr. President, again
tills year the Senate is engaged in a long
and thorough debate over its rule XXII,
and the application of that rule in meet
ing and conducting the business of the
people of the United States in the year
1971. Rule xxn has a long history of
debate over the years. I would not at
tempt to count the number of times
Members of this body have proposed that
the rule be abandoned or altered in some
way.

It is. understandable that many Mem
bers at one time or another would des
perately wish to see the rule changed to
make it easier to involte cloture. Many
Senators have worked long and hard on
legislation which they sincerely believe
is in the best interests of this Nation and
its people. They have done their home
work and have worked behind the scenes
to convince a n:ajority of Senators that
their favored legislation is good legisla
tion. Then they are frustrated when this
legislation on which they have worked
so long and hard is met with extended
debate on the floor. And because the
sponsoring Senator or Senators are un
able to cc,nvince two-thirds of his col
leagues that the ]ssue has had an oppor
tunity to be thoroughly debated, and the
Senate should be silenced, he sees a piece
of legislation, to which he is thoroughly
dedicated, die.

It is natural that in his disappoint
ment over the failure of a piece of legis
lation he considers vital to this Nation
he would seek to change the rules of the
Senate to increase the possibility that he
could successfully pursue the enactment
of the legislation he favors.

However, rule XXII has an importance
beyond the wishes of a majority or any
arbitrary number of Senators to silence
the Senate and enact into law legislation
which they sincerely believe is in the best
interests of the American people. Rule
XXII goes to the very heart of the con
stitutional protections agreed upon by
our Founding Fathers at the Constitu
tional Convention. These protections
have become an integral part of our
American democracy.

Mr. President, the founders of our Na
tion were determined to protect the
rights of the minority as well as the ma
jority of both the people and the States.
While it may be argued that two-thirds
was a fraction arbitrarily determined at
that time, I submit that 200 years of his
tory have made this fraction an impor
tant and successful tool in our Federal
system. As I pointed out on the Senate
floor several weeks ago, the Constitution
requires that the Senate approve treaties
by a two-thirds majority. A two-thirds
majority is required to impeach a Presi
dent or to expell a Member of Congress.

Changes in our Constitution require
two-thirds or three-fourths agreement.
Nowhere, did our Founding Fathers
trust the protection of the minority or
vital decisions to a three-fifths majority.
Therefore, I strongly support the re
quirement that a two-thirds and not a
three-fifths majority be required before
any senator is told that he will no
longer be given the opportunity to ex
press his views and those of the people
and the State he represents on the floor
of the U.S. Senate.
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I sympathize with those Senators who
feel that they have an idea whose time
has come and that action should be
taken. But I ask them to look at the
broader picture before they fiddle with
the rules of the U.S. Senate in an effort
to grease the skids and speed the adop
tion of that idea and its application to
all of the people of this land. I do not
wish to be misunderstood, I would not
wish to impugn the motives of my col
leagues. I know that they are sincere in
their beliefs and are eager to best serve
the people of this great Nation. But I
ask them to be tolerant of their col
leagues and the views of other Senators.
These men, too, are dedicated to the
service of the United States. Patience is
required if we are to exercise wisdom
and enact good legislation. It is easy to
be stampeded. We all are vulnerable to
the passing moods of the country. But
we must search for the depth of that
mood. For the laws we adopt remain
with us for a long time and often are
difficult to change or to update.

If an idea's time has come and it is
a good idea, it will be adopted under the
present requirements of rule XXII. I
know of no major piece of legislation
which has been permanently frustrated
because of ruIe XXII. Its course may
have been made more difficult. That I
would not deny. But that is good. It
shouId be more difficult to enact legisla
tion if there is a large group of Senators
who have publicly expressed deep and
concerned opposition to the adoption of
that legislation.

Mr. President, in 1953, the U.S. Senate
was also taking time to assess the need
to make changes in rule XXII. At that
time Senator Knowland of California,
who gave great service in this body and
is remembered for the able job he did as
leader of its Republican Members, pre
sented a paper entitled, "Senate Rules
and the Senate as a Continuing Body." I
would like to read from the opening of
that paper which was printed as docu
ment 4 of the 83d Congress:

SENATE RULES AND THE SENATE AS A
CONTINUING BODY

I

The right or privilege of extended debate
In the United States Senate has been a sub
ject of recurring controversy. Almost from
the Senate's beginnings the numerous efforts
to impose I1mltaclons have not been too
effective. The most recent positive action to
curb debate which was taken In 1949 per
mitted, for the first time, the Invocation of
cloture In all cases except that of a motion
to take up a change In the Senate rules.

Critics of this 1949 amendment attack It
on the grounds that (1) It may be Invoked
only by affirmative vote of not less than 64
Senators; and (2) that the rules themselves
remain subject to amendment by simple
majority vote of those present and voting.
while a motion to take up an amendment to
the rules can be fll1bustered indefinitely.

Many supporters of civil rights measures,
such as FEPC, antilynch bills, anti-poll-tax
bills, claim that such measures never can be
passed In the Senate so long as rule XXII
remains In its present form, because of the
opportunities the rule stlll affords for fili
buster by a minority. There have also been
many other measures which have been suc
cessfully blocked, by extended debate of a
minority, during the course of the Senate's
history.

During the hearings In October 1951 before
a subcommittee of the Senate Committee on

Rules and AdmInistration, various proposals
were considered relative to limitation of de
bate In the Senate beyond that now provided
In Senate Rule XXII. These Included pro
posals to achieve cloture by vote of a consti
tutIonal majority of the Senate (S. Res. 52,
by Ives and Lodge); by vote of two-thirds of
the Senators present and voting (S. Res. 203,
by Wherry); by majority vote of those present
and voting (S. Res. 41, by Morse and Hum
phrey); by vote of two-thirds of the Sen
ators present and voting to I1mit debate In
48 hours In case of "grave national emer
gency", and 15 days "on any question What
soever," by vote of a majority of the Sen
ators present and voting (S. Res. 105, by
Lehman, Murray, Magnuson, Neely, Douglas,
Humphrey, Green, Benton, Pastore, Mc
Mahon, and Kl!gore).

A NOVEL ANGLE ON CHANGING SENATE RULES

At these hearings where many witnesses,
Including a number of Senators, testified, an
Interesting and somewhat different approach
was suggested by Walter Reuther.

"It Is our contention," he told the com
mittee, "that the Senate is not a continuing
body and therefore the Eighty-second, the
Senate that sits as part of the Eighty-second
Congress cannot adopt a set of rules which
bInds future Senate bodies, because if the
Eighty-second Session of the Senate can
adapt a set of rules that go on In perpetuity,
It means that they are exercising an author
Ity which they deny to a future Senate; and
they can't do that." He further stated: "Now,
when the Senate meets In January 1953, a
Senator can stand up and say, 'Mr. Chair
man, I would like to submit the following
set of rules for adoption to govern the work
and the proceedings of this body.'"

In a supplemental written statement Mr.
Reuther spelled out his suggestion In detal!,
as follows:

"Proposal No. 1.~When the new Senate of
the Eighty-third Congress convenes January
3, 1953, the following procedure can be
adopted:

(1) After the credentials have been sub
mitted and accepted, a Senator can rise and
move the adoption of the Rules of the Senate
of the Eighty-third Congress which he will
then submit to the body. These rules may
Include a new rule XXII prOViding for I1m
Itatlon of debate by majority vote. He may
state, in making his submission, that there
are no existing rules of the Senate because
the rules of one Senate cannot bind a suc
ceeding Senate. Also, he may point out that,
untll adoption of rules, there Is no commit
tee to which his motion can be referred.

(2) It can be expected that a poInt of
order wlll be made that the motion is out of
order since, It will be contended, there are
existing rules which can only be amended
as provided through the present rules.

(3) The President of the Senate must rule
on this point of order.

"(4) His rullng, If he rejects the point of
order," Is subject to an appeal. Under general
parliamentary rUles, which would be In effect
during the period prior to the adoption of
specific rules, the appeal can be debated, al
though most parliamentary authorities limit
the debate to one speech by each person.

"Should the minority group attempt to
turn the debate on the appeal from the rul
Ing of the Chair Into a fillbuster, the debate
can be cut off either by a motion to lay on
the table or by moving the previous ques
tion. A majority vote In favor of the motion
to table would operate to affirm the Chair's
ruling. A majority vote in favor of the call
for the previous question would permit an
Immediate vote on the appeal.

"(5) If the ruling of the Chair Is sustained
by a majority vote, the Senate will be able
to adopt rules for the Senate of the Elghty
third Congress by rp-gular parllamentary pro
cedure of majority ':ote. If a fillbuster should
be attempted at this point, It can again be
dealt with by the parllamentary device of
moving the previous question outlined In

step 4, above. It is significant that the
Speaker of the House, at the time of an at
tempt to prevent the adoption of rules by re
peated dilatory motions, ruled that he would
refuse to recognize Members attemptIng
these delaying tactics as they were Interfer
Ing with the constitutIonal right of the
House to determine its rules (Cannon, Pre
cedents, vol. 5, sees. 5706, 5707)."

Mr. Reuther also SUbmitted a brief In sup
port of his claims that the Senate Is not a
continuing body, that Its rules are not con
tinuing and, therefore, new rules may be
adopted (or old rules amended, rule XXII
to the contrary notwithstanding) by a sim
ple majority vote of the Senate.

Statements made by Senators Benton, Leh
man, and Humphrey during the course of
the hearings appear to be In agreement with
these claims. In the Senate report to Senate
Resolution 203 are found the views bf Sen
ator Benton and Senator Green, as follows:

"SubsectIon 3 of rule XXII should not be
allowed to bind this Senate and all future
Benates by perpetuating the rIght to fill
buster against any motion to change any
rule of the Senate. Such a right, written into
the rules only In 1949 and In spIte of the
warning and protest of Vice President Bark
ley, violates the great tradition Which the
Senate has always fOllowed. We deny the
right of any past Senate so to tie the hands
of this or any future Senate. The Senate by
acquIescence accepts the rules of each previ
ous Senate as the rules of the current Senate,
but nowhere In such a procedure can there
be found any excuse for the gag rule which
subsection 3 Imposes.

"Many compelling arguments were pre
sented to the committee In support of ma
jority cloture at any and all times. The hear
Ings have been printed and we recommend
their stUdy to our colleagues in the Senate."

Various newspaper stories and articLes have
appeared In recent weeks stating the possl
bUlty that when the Eighty-third Congress
assembles In January 1953, some Senator wlll
rise on the Senate fioor "almost as soon as
the chamber Is convened and move adoption
of all the rules that governed the Benate
of the preceding Congress except rule XXII."

This discussion deals with a consideration
of the posslbUlties suggested from the fore
going that may thus be presented shortly
after the Senate convenes in January. Could
It mean, for example, an end to fillbusterlng
In the Senate by a simple majorIty vote, by
vote of 25 Senators present and voting?

The Issue of whether the Senate Is a con
tinuing body, or whether its rules are con
tinUing, obviously Is subject to being strong
ly colored by the Issues Involved In any con
sideration of the pros and cons of extended
debate and efforts to curb It-the cIvll rights
Issue, the Individual prerogatIves of Senators,
and the like. So far as practicable, however,
thIs dIscussion will be llmlted to the consti
tutional and polley questions directed to the
continUity of the Senate and of Its rUles,
from Congress to Congress. These questions
will be considered within the framework of
the following Issues:

I. Was the Senate established as or In
tended to be a continuing body? What does
the ConstItution provide? What did the
founding fathers say?

II. Even If Issue I Is answered In the af
firmative can the Senate, notwithstanding,
determine It Is not to have continuing rules?

m. Should the Senate so determine?
Prellmlnarlly, this much can be stated:

That precedent overwhelmingly Is against
the propositions (a) that the Senate Is not
a continuIng body and (b) that Its rules are
not continUing.

Further in evidence of the support of
this position, let me quote from some of
the constitutional provisions:

(AI CONSTITUTIONAL PROVISIONS

Article I, section 3, provides for rotation
of one-third of the Senate every 2 years. This
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provision has, been compared with the re
quirement In the Constitution for biennial
election, of, all, House, Members. Unlike the
case of. the House of Representatives, the
plan of rotation every 2 year~ has resulted,
ever since the Senate organized for the first
time In 1789, In there always being more than
a majority of sitting Senators. The Senate
has thus always, been able "to do business,"
since It always has had a quorum as re~

qulred by the Constitution.
Other provlslqns of the Constitution cited

to establish that the Senate Is an always
organized, body Include, (a)' those dealing
with the office of the Vice President and the
President pro tempore; (b) those establish
Ing the Senate's executive functions, as dis
tinguished from its legislative functions; (c)
the power of the President "on extraordinary
Occasions, [to] convene both Houses, or
either of them • • ."; (d) the limiting
proviso In article V (Which deals with amend
Ing the Constitution), as follows: ". • • no
State. without Its Consent, shall be deprived
of its equal Suffrage in the Senate."
(B) THE INTENT OF THE FOUNDING FATHERS

The Constitutional Convention of 1787
had before It various alternatives with re
spect to the powers, duties, and composition
of the Senate, as well as the manner of
selection and tenure of office of Its members.
The agreements which were finally reached
on these alternatives appear In varying de
grees to have a general bearing on the SUb
ject of this discussion. These details were ex
panded upon at length by the authors of The
Federalist, Messrs. HamUton, Madison, and
Jay. Typical of their comments are the fol
lowing:

In The Federalist, No. 62. James Madison
(or Alexander Hamilton) wrote:

"The necessity of a senate Is not less In
dicated by the propensity of all single and
numerous assembUes, to yield to the Impulse
of SUdden and Violent passions, and to be
seduced by factious leaders Into Intemperate
and pernicious resolutions. Examples on this
subject might be cited without number; and
from proceedings within the United States.
as well as from the history of other nations.
But a position that ~1ll not be contradicted,
need not be proved. All that need be re
marked, is, that a body which is to correct
this Infirmity, ought Itself to be free from It,
and consequently ought to be less numerous.
It ought, moreover, to passess great firmness.
and consequently ought to hold Its authority
by a tenure of considerable duration. • • •

"The mutabll1ty in the public councUs,
arising from a rapid succession of new mem
bers, however quaUfied they may be, points
out, in the strongest manner, the necessity
of some stable Institution in the government.
Every new election In the states, is found to
change one half of the representatives. From
this change of men must proceed a change of
opinions; , and from a change of opinions. a
change of measures. But a continual change
even of good measures is Inconsistent With
every rule of prudence, and every prospect of
success. The remark Is verified In private Ufe,
and becomes more just, as well as more Im
portant in national transactions. • • •

"To trace the mischievous effects of a mu
table government, woUld fill a volume. I will
hint a few only, each of which will be per
ceived to be a source of innumerable others.

"In the first place, It forfeits the respect
and confidence of other nations. and all the
advantages connected with national charac
ter. • • • The internal effects of a mutable
polley are still more calamitous. It poisons
the blessing of Uberty itself. • • ."

Also, In The FederaJist, No. 63. Madison
or Hamilton wrote as follows:

"Yet however reqUisite a sense of national
character may be. It is eVident that it can
never be sufficiently possessed by a numerous
and changeable body. It can only be found
in a number so small that a sensible degree
of the praise and blame of pubUc measures

may be the portion of each individual; or In
an assembly so durablY Invested with public
trust, that the pride and consequence of Its
members may be sensibly Incorporated with
the reputation and prosperity of the commu
nity. The half-yearly representatives of
Rhode Island, would probably have been
little affected In their deliberations on the
Iniquitous measures of that state, by argu
ments drawn from the light In Which such
measures would be viewed by foreign na
tions, or even by the sister states; whilst
It can scarcely be doubted that If the con
currence of a select and stable body had been
necessary, a regard to national character
alone would have prevented the calamities
under which that misguided people IS now
laboring.

I add, as a sixth defect, the want in some
Important cases of a due responsibility in the
government to the people, arising from that
frequency of elections, which in other cases
produces this responsibility. The remark will,
perhaps, appear not only new, but paradOXi
cal. It must nevertheless be acknOWledged,
when explained, to be as undeniable as it is
Important.

Responsibility. In order to be reasonable.
must be limited to objects within the power
of the responsible party; and In order to be
effectual, must relate to operations of that
power, of which a ready and proper judg
ment can be formed by the constituents. The
objects of government may be divided into
two general classes: the one depending on
measures which have singly an Immediate
and sensible operation; the other depending
on a. succession of well-chosen and well
connected measures, which have a. gradual
and perhaps unobserved operation. The im
portance of the latter description to the col
lectlveand permanent welfare of every coun
try. needs no explanation. And yet it is evi
dent, that an assembly elected for so short
a term as to be unable to provide more than
one or two links in a. chain of measures, on
which the general welfare may essentLally de
pend, ought not to be answerable for the
final result any more than a steward or ten
ant, engaged for one year, could be justly
made to answer for plans or improvements
Which could not be accomplished in less than
half a dozen years. Nor is it possible for the
people to estimate the share of infiuence
which their annual assemblies may respec
tively have on events resulting from the
mixed transactions of several years. It Is sulli
clently difficult, to preserve a personal re
sponsiblllty In the members of a numerous
body, for such acts of the body as have an
Immediate, detached, and palpable operation
on Its constituents.

The proper remedy for this defect must be
an additional body in the legislative depart
ment, which haVing sufficient permanency
to prOVide for such objects as require a con
tinued attention, and a train of measures,
may be justly and effectually answerable for
the attainment of those objects."

The Federaltst, No. 64, by John Jay, con
cerns itself with the Benate and treaty
making. The following, on the permanency
of the Senate, Is quoted from that paper:

"Although the absolute necessity of sys
tem, In the conduct of any business, is uni
versally known and acknowledged, yet the
high importance of It In national affairs, has
not yet become sufficiently impressed on the
public mind. They who wish to commit the
power under consideration to a popular as
sembly. composed of members constantly
coming and going In quick succession, seem
not to recollect, thus such a body must nec
essarily be inadequate to the attainment of
those great objects, Which require to be
steadily contemplated in all their relations
and circumstances and which can only be ap
proached and achieved by measures, which
not only talents, but also exact information.
and often much time. are necessary to con
cert and to execute. It was wise therefore,
in convention to prOVide. not only that the

power of making treaties should be com
mitted to able and honest men, but also that
they should continue in place a sufficient
time to become perfectly acquainted with
our national concerns, and to form and in
troduce a. system for the management of
them. The duration prescribed is such as will
give them an oportunity of greatly extend
ing their political information, and of ren
dering their accumUlating experience more
and more beneficial to their country. Nor has
the convention discovered less prudence, In
providing for the frequent elections of sena
tors In such a way, as to obviate the incon
venience of periodically transferring those
great affairs entirely to new men: for by
leaving a considerable residue of the old ones
in place, uniformity and order, as well as a
constant succession of official information,
will be preserved."

In The Federalist. No. 59, Alexander Ham
Ilton commented on the regUlation of elec
tions of both Senators and Representatives.
He stated:

"It may be easily discerned also. that the
na.tlonal government would run a much
greater risk, from a power In the state legis
latures over the elections of its house of rep
resentatives, than from their power of ap
pointing the members of its senate. The sen
ators are to be chosen for the period of six
years; there is to be a rotation, by which the
seats of a third part of them are to be va
cated, and replenished every two years; and
no state Is to be entitled to more than two
senators; a quorum of the body, Is to con
sist of sixteen members. The joint resUlt of
these circumstances would be, that a tem
porary combination of a few states, to inter
mit the appointment of senators, could
neither annul the existence, nor impair the
activity of the bOdy; and it Is not from a
general and permanent combination of the
states, that we can have any thing to fear.
The first might proceed from sinister designs
in the leading members of a few of the state
legislatures; the last would suppose a fixed
and rooted disaffection In the great bOdy of
the people; which will either never exist at
all or w1ll, in all probability. proceed from
an experience of the InaptitUde of the gen
eral government to the advancement of their
happiness In which event no good citizen
could desire its continuance.

"But with regard to the federal house of
representatives, there is Intended to be a
general election of members once in two
years. If the state legislatures were to be In
vested with an exclusive power of regulating
these elections, every periOd of making them
would be a delicate crisis in the national sit
uation. which might Issue In a dissolution of
the union, If the leaders of a. few of the most
important states should have entered into a
previous conspiracy to prevent an election."

It is clear that there was strong sup
port for changing rule XXII in 1953.
There was a serious effort to look into
the question and make a proper resolu
tion of the matter. The Senate Commit
tee on Rules and Administration held
hearings of the subject in October of
1951, and the passages I read previously
indicate the broad participation in those
hearings and the many alternatives
which were proposed to the two-thirds
requirement of rule xxn.

Many of the Senators who participated
actively in the hearings and debate in
1951 and 1953 are still Members of the
Senate and are participating in the de
bate in which we are presently engaged.
They, I am sure, will appreciate how dif
ficult it was to envision the legislation
which would be adopted over the next
20 years in spite of the fact that rule
xxn was not changed and a two-thirds
majority would be required throUghout
that time to invoke cloture.
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Senate document 4, prepared in 1953,
stated:

Many supporters of civil rights measures,
such as FEPC. anti-lynch bills, anti-poll-tax
bills, claim that such measures never can be
passed in the senate so long as Rule XXII
remains in its form. because of the oppor
tunities the rule still affords for filibuster
by a minority. There have also been many
other measures which have been successfully
blocked, by extended debate of a minority,
during the course of the senate's history.

At that time it was proposed that the
rule must be changed to permit cloture
to be invoked by a two-thirds majority.

Now, I am sure that many Members
of the Senate in 1953 sincerely believed
that enactment of civil rights legislation
would be impossible under the two-thirds
requirement of rule XXII. But let us
look at the history of the last 20 years.
President Eisenhower proposed and Con
gress enacted the first major civil rights
legislation since the reconstruction, dur
ing the second term of Eisenhower's
Presidency. The 1960's saw the adoption
of several civil rights laws covering hous
ing, voting rights, and so forth. All of
this was accomplished even though rule
XXII of the Rules of the United States
Senate required a two-thirds majority to
invoke cloture.

Many may criticize the time it took for
the enactment of these measures. But I
submit that the time is well spent if it
provides a check to prevent the enact
ment of repressive legislation spurred on
by the heat of the public temper of the
moment. There are times of public out
rage. Many times one region of the
country may be particularly upset. It
may be a populous region. But when
tempers have had a chance to cool, it is
learned that solutions may be found;
that we can work together as brothers;
that we are one nation.

Rule XXII prevents the enactment of
legislation without judicious considera
tion. It gives us the breathing space we
need. It protects those who happen to be
in the minority at the moment. It helps
protect one region from domination by
others, And this is what our forefathers
were thinking about. A major concern of
the States as they entered into the union
was protection from the domination of
the more populous States. This should
not be of any less concern to us today.

We can look to Western Europe, which
is taking the first painful steps toward
cooperative union. A prime concern is
the protection of the minority from
domination by the majority. While this
country has a sense of national identi
fication which the European Common
Market lacks, we must be just as care
ful to protect the minority. view which
exists within our Nation. This has been
a cornerstone of the success of. our de
mocracy.

Let us remember that Senators are not
unreasonable men. They can be counted
on to act in the best interests of the peo
ple. While oftentimes it appears that the
Senate could conduct the business of the
Nation in a more efficient manner-and I
am sure that in many ways that could
be done-the protection provided to the
people under rule XXII cannot be blamed
for the inefficiencies of the Senate any
more than bureaucraticinefficiencies can
be blamed on the checks and balances

provided by our bicamerallegiglative sys
tem or the division of powers between
the legislative and the executive branches
of the Government.

Rule xxn does not require a two
thirds majority to enact legislation be
fore the Senate. Legislation is still en
acted by a majority vote of the members.
There is majority rule. Rule xxn sim
ply requires that two-thirds of the Sen
ate agree that the legislation has been
debated thoroughly and sufficiently to
present all of the information and views
necessary to decide the question in a
manner which is fair and equitable to all
of the people in this Nation. The distinc
tion often is lost in the shuffie when the
debate on rule XXII is reported in the
news media. A Senator who may be op
posed to the certain piece of legislation
will nevertheless vote to invoke cloture
when he has determined that there has
been sufficient debate to decide the ques
tion and therefore his colleagues who
still wish to express their views on the
subject should be silenced.

In this manner, rule XXII prevents
the forces of extremism from grasping an
opportune moment to mold the Govern
ment of the United States in their own
extreme views. William S. White has
said:

And those who mock the Institution . . .
might recall that the public Is not always
right all at once and that it is perhaps not
too bad to have one place in which matters
can be examined at leisure, even if a leisure
uncomfortably prolonged. Those who de
nounce the fillbuster •.. might recall that
the weapon had more than one blade and
that today's pleading minority could become
tomorrow's arrogant maJority:

We all are very sensitive to the man
ner in which Hitler was able to whip
up the emotions of the people of Nazi
Germany. We find it difficult that such
a state of affairs could ever exist in our
own country. And I personally have the
faith in the American people to believe
that they would never fall victim to such
demagoguery.

But here, again, the protection afforded
by rule XXII offers the comfort of know
ing that it would be extremely difficult
to override a dedicated and vocal
minority opposing such extremism.
And we must not be too smug in our
own good fortune; for in the United
States today we hear of words such as
"backlash" to describe the deep emotions
of some toward the actions of others.
We would never want to find ourselves
in the position of legislating by majority
backlash rather than through the wis
dom and counsel developed by open and
free debate.

Mr. President (Mr. BROCK), much at
tention in recent years has been focused
on the power of the mass media in our
Nation. I do not believe that there is a
Member of the Senate who does not ac
knowledge the importance of television
in this day and age and the power which
it has to reach the American people. The
medium has been used by business and
industry to sell their products to the
consumer. It is used by schools and col
leges to teach their students. It is used
by the communications industry to in
form the people of the world around
them. It is used by politicians such as

ourselves to explain our positions to the
people. . .

Television is a vital political force in
our Nation today. There is little doubt of
this. Some have criticized the last several
Presidents, saying that they have taken
unfair advantage of their access to tele
vision to sell the views of their admin
istrations to the public and to develop
pressure to move these measures through
Congress. Last year, we saw television
commercials as cleverly devised as any
cigarette commercial urging. the public
to support a particular measure then
before the Senate on the subject of the
war in Southeast Asia.

When television is used in this man
ner to communicate a particular side of
a question to the public, it is possible
that many members of the public will
make up their minds on the questions
without being fully aware of the argu
ments on the other side of the question.
The advantage to rule XXII is that
Senators who have an opportunity to
fully inform themselves on a particular
question are given the opportunity to ex
press these views in an effort to inform
the public of all of the issues involved
and to sway their colleagues to their
own views. After full debate of a question
in the U.S. Senate, it is much more likely
that the general public will be fully
aware of all of the facts.

If an effort is made to invoke cloture
in the Senate and that effort fails, it Is
usually a matter of national attention.
The reporting of this event,often gives
the Members of the Sena.te on both sides
of the question an opportunity to express
their views in a broader forwn and it is
possible to develop new public sentiment
for one's particular position. This can
not be said to be a bad thing. It is one of
the advantages of the two-thirds re
quirement of rule XXII. I would not want
to see that advantage destroyed.

The enlightened and informed debate
which takes place under rule XXII, as
it is now written, prevents advertising
and other such devices from playing an
undue role in determining the policy and
laws of the United States. It adds to the
checks and balances we have developed
and consider so important to our system.
It aids the definition between the powers
of the Presidency and those of the Con
gress. It is impossible for the House of
Representatives, because of its size, to
engage in the unlimited debate which is
possible in the Senate. Therefore it is
important for the Senate to preserve the
opportunity which it has given to a mi
norityof one-third to force government
and the people to stop, listen, and take
notice of their position and their .views.
Even the President nlust sit down and
make his peace with such a minority.

This has not had a detrimental effect
on the Nation. It has permitted usto fol
Iowa balanced course which has been ac
ceptable to. the great majority of the
American people. For if legislation Is en
acted with the time and thoughtfulness
which is afforded by rule xxn, then it
has the understanding and support of a
broad enough spectrum of the. people
of this Nation to permit the legislation to
be implemented effectively. And, after
all, this is what we seek to accomplish in
our democracy.
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Mr. President, in closing, I would like

to read a column which appeared in the
Washington Poston February 17, en
titled "Shouting Back, Not Shutting Up:'
This commentary was written by Nich
olas von Hoffman, with whom many of
my colleagues are familiar.

Mr. von Hoffman has done a fine job of
expressing many of the reasons why rule
XXII should not be changed, and I find
myself agreeing with those reasons. I
must admit that I strongly disagree with
the manner in which Mr. von Hoffman
often chooses to express himself. For I
find it very difficult to respect a person
who often shows little respect or toler
ance for other people and their views.

Mr. von Hoffman often leaves the im
pression of disdain for certain indiVidu
als and institutions in who I have great
respect. Nevertheless, this particular
commentary is notable for its recognition
of the benefits resulting from the two
thirds majority requirement of rule XXII
for invoking cloture. Therefore, I wish to
read the commentary at this time:

Tomorrow the Senate liberals w1l1 have an
other go at making it easier to kill off a fili
buster. They've been trying for 20 years, but
they may get it this time because the PresI
dent is on their side, and that ought to make
them wonder how good an idea knocking out
the old filibuster is.

The White House contends that without
the.. filibuster the Senate can do its work
"more promptly and expeditiously." Congress,
and especially the Senate has of late been
much taxed with being Inefllclent and old
fashioned, a thick-sapped institution in an
age of speed and transistorized jUdgments.

The Senate's job isn't speed or neat dis
patCh, but wisdom, and these elements don't
always go together. In legislation part of
wisdom is delay and procrastination, know
Ing how not ~o get swept off your feet, how
to temporize because It's better to be late
than sorry.

Stalllng around and pulling on its beard
and not beln6 hasty as an aspect of the Sen
ate that pre-dates its coming into existence.
During the· Constitutional Convention of
1787, James Madison argued on the fioor
that the first purpose of the Senate was "to
protect the people against their rUlers; sec
ondly to protect the people against the tran
sient impreSSions into which they them
selves might be led ..• They themselves, as
well as a numerous body of Representatives,
were liable to err also, from fickleness and
passion. A necessary fence against this danger
would be to select a portion of enlightened
citizens, whose l1m1ted number, and firm
ness might seasonably interpose against im
petuous counsels .•• How is the danger in all
cases of Interested coalitions to oppress the
minority to be guarded against? Among other
means by the establishment of a body in
the government sufficiently respectable for
its Wisdom and virtue, to aid on such emer
gencies, the preponderance of justice by
throwing its weight into that scale."

The Senate hasn't often lived up to Madi
son's hopes for it, but It has sometimes, and
one of the ways it does is through the fill
buster. A lone, filibustering senator, if he's
got the guts, may be able to make the Whole
country think tWice before it's carried off by
enthusiasm or hysteria.

Because of the South's use of the device
to fight down civil rights legislation the fili
buster may now have too bad a name to save
It. People forget that the filibuster didn't
prevent the passage of the grea.t civil rights
acts legislation of the '60s. It delayed them.
In this way it acted like the temporary veto
in the English House of Lords; in effect the
filibuster asked the country, "Hey, did you
really mean it with this ciVil rights legisla
tion?"

That angered a lot of people who wanted
the civil rights laws on the books Immedi
ately, people who had no patience With the
Southern contention that much of this leg
islation was unconstitutional. Since then the
courts ha.ve said tl1ey are constitutional, but
even so they were a sharp departure from
past practice ... such things as taking away
the freedom to refuse to rent, seU or service
people becaui<e of their race or reUglon.

These aren't the kind of laws that should
be passed with a 51 per cent majority. They
are too Important to slip Into passage by
seven or eight votes. The Senate's famous rule
XXII requires a two-thirds vote to break a
filibuster, and that's the kind of numbers
needed so ensure such important laws have
a chance of being enforced. The Reconstruc
tion Congress passed aU kinds of civil rights
legislation that was not only Ignored but
literally forgotten. There just wasn't enough
steam behind them to do more than pass
them 50 that they became a kind of legisla
tive tokenism.

But the filibuster and civil rights is his
tory. Nixon certainly doesn't want to weaken
the filibuster In order to pass a new civil
rights act. He's concerned about such mat
ters as the anti-ballistic missile, the draft
and the SST. A Northern llberal can use the
device as well as a Southern reactionary, and
in the next couple of years the Northerners
are going to need it more than the Southern
ers.

The big winner In the cutting down of the
filibuster will be the White House, Which wlll
need to twist fewer senatorial arms to get
what it wants passed. That's why Nixon's for
it, and it's why everyone who wants to see
congressional power diminished should be
for It.

Killing the fillbuster IS presented as a re
form measure. Words like modernize and ex
pedite are used when talking about It. As if
the Senate Is old-fashioned because the sen
ators talk too much. The problem is that
half the time the senators don't know what
they're talking about, and ellminating the
filibuster Isn't going to cure that. What might
help, what might be a true modernization
would be if the congressional research and
information gathering faclllties were signifi
cantly enlarged. The legislative branch is
dangerously dependent on the executive for
too much of what It knows.

Minor mechanical adjustment in the rules
Isn't going to make a better Congress. This
is so of the filibuster, and of the furor over
the seniority system. Those old coots run
things, not because of the rules, but because
the good guys don't have enough votes. When
they do have the votes seniority doesn't mat
ter.

You can see that in the case of Congress
man John L. McMillan, the superannuatedly
impossible gent from South Carollna who
chairs the House District of Columbia Com
mittee. The llberals had a chance to vote him
out but they didn't have the numbers; then
later, they were able to cllp his power in the
committee because they constitute a major
ity.

The last 50 years ought to have schooled
us to watch out for reforms that promise us
business-like procedures by strengthening
centrallzed power. The problem isn't to get
Congress to shut up but to get them to shout
back.

Mr. President, that conclUdes the com
mentary by Nicholas von Hoffman. I
would like next to read, if I may, from
quotations that have been put together
by the distinguished Senator from North
Carolina (Mr. ERVIN), I think they are
particularly timely now.

The quotations are as follows:
The filibuster under the present rules of

the Senate conforms with the essential spirit
of the American Constitution, and It is one
of the very strongest practical guarantees we
have for preserving the rights which are in

the Constitution. (Walter Lippmann "The
Essential Lippmann.")

Of those who clamor agalnst the Senate,
and its methods of procedme, It may truly be
said: "They know not what they do." In this
chamber alone are preserved, without re
straint, two essentials of wise legislation and
of good government-the right of amend
ment and of debate. Great evils often result
from hasty legislation; rarely from the delay
which follows full discussion and deUbera
tlon. In my humble jUdgment, the historic
Senate-preserving the unrestricted right of
amendment and of debate, maintaining in
tact the time-honored parllamentary meth
ods and amenities which unfal1ingly secure
action after deliberatlon-poasesses in our
scheme of government a value which cannot
be measured by words. (Adlai E. StevE'Jlson,
Vice President of the United States, speech
upon leaving office) .

Unllmited debate is a rarity among na
tional leglslattires, and the glory of the
United States senate. (Prof. Raymond Wol
finger, "Readings on Congress").

As the much vaunted separation of powers
now exists, unrestricted debate in the sen
ate is the only check upon preSidential and
party autocracy. The devices that the
framers of the Constitution so meticulously
set up would be ineffective Without the
safeguard of senatorial minority action..•.
AboUsh cloture and the Senate wi11 gradu
ally sink to the level of the House of Rep
resentatives where there is less deliberation
and debate than in any other legislative as
sembly. (Prof. Lindsay Rodgers, "The Ameri
can Senate".)

ObViously, the senators, who are 100 well
educated, well-informed, lUld rather 'liberal'
men. ".. see something exceedingly valuable
to their corporate and indiVidual status in
the privilege of unrestrained debate. That
value Is the right to resist in a most pUblic
manner poUcies that a President desires...•
(In the Senate) the notorious filibuster
stands as an Insufferable bar to presidential
ambitions. (Prof. Alfred de Grazia, "Republlu
in CrisiS.")

The Senate's opportunity for open and un
restricted discussion and its simple com
paratively unencumbered forms of proce
dure, unquestionably enable It to fulfiU with
very considerable success its high functions
as a chamber of revision. (Woodrow Wil
son, In his doctoral thesis "Congressional
Government," written impartially before he
was stricken by "presidential ambitions").

And those who mock the Institution .•.
might recall that the public is not always
right all at once and that it Is perhaps not
too bad to have one place in which matters
can be examined at leisure, even If a leisure
uncomfortably prolonged. Those who de
nounce the fillbuster ... might recall that
the weapon has more than one blade and
that today's pleading minority could become
tomorrow's arrogant majority. (William S.
White, "Citadel").

If I were to teach again a course In govern
ment, I would say if you really want to know
the kind of manners and rules of conduct
that you ought to have to assure the mean
Ing of the First Amendment, particularly, as
It comes to free speech, and the rights to
redress for your grievances, the freedom of
the press, the freedom to assemble .•. the
Senate of the United States represents that
In Its fUllest measure. And in that alone, It's
worthwhlle. If nothing else, that would make
It a very worthwhile American institution.
(Hubert Humphrey, U.S. Senator and Former
Vice President NBe-TV InterView, January,
1971) .

Many of the wise men who have served
In the Senate have come to beUeve that it is
Important that there should be one place in
the leglslatlve journey where the opportunity
for discussion is unfettered. They have found
that this has not in the end prevented any
decisions persistently wanted by the people,
but on the other hand has stood tn the way
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of much action that the country has come
to conclude would have been unwise. (Hon.
Robert Luce, "Congress: An Explanation").

The ab1l1ty of any Senator to speak for as
long as he chooses is one of the most sacred
of the institutions of the Senate and distin
guishes it quite sharply from the House of
Representatives, or, indeed, any other legis
lative body In the world. (Prof. LeWis Fro
man, Jr., "The Congressional Process").

If ever the free institutions of America
are destroyed, that event may be attributed
to the omnipotence of the majority.•.. Of
all the polltical institutions, the legislature
Is the one that is most easily swayed by the
will of the majority.... I am not 50 much
alarmed at the excessive liberty which reigns
in that country as at the Inadequate securi
ties which one finds there against tyranny.
(Alexis De TocquevUle. "Democracy in
America").

His book was written more than 100
years ago.

Mr. President, I have one additional
quotation:

The most significant difference ... between
the House of Representatives and the Sen
ate is to be found in the provisions of limited
debate in the House and unlimited debate in
the Senate. (Prof. Ernst Fraenkel, Free Uni
versity of Berlin "American System of Gov
ernment.")

Mr. President, many persons have
questioned the right or the wisdom of the
right of the Senate to debate at length
issues which come before it from time to
time. I think one of the best summaries
of the wisdom and the reasons for ex
tended debate has been assembled by the
Library of Congress. In the summary it is
stated:

ARGUMENTS FOR FILIBUSTElI.ING

1. Minorities have rights which no ma
jority should override. Government is con
stituted to protect minorities against ma
jorities. Obstruction is Justifiable as a means
of preventing a majority from trampling
upon minority rights until a broad political
consensus has developed.

2. A Senate majority does not necessarily
represent a consensus of the people or even
of the states. Frequently popular opinion
upon a question has not been formulated or.
it it has been, it is often not effectively ex
pressed. Prolonged debate may prevent hasty
majority action which would be out of har
mony with genuine popUlar consensus.

3. It is the special duty of the Senate. sit
ting in an appellate capacity carefully to in
spect proposed legislation, a duty not readily
performed Without freedom of debate. In our
system of government, where legislation can
be gaveled through the House of Represent
atives at breakneck speed with only scanty
debate under special rules framed by a par
tisan committee, it 15 essential that one place
be left for thorough-going debate.

4. F1l1busters really do not prevent needed
legislation, because nearly every important
measure defeated by filibuster has been en
acted later. With rare exception no really
meritorious measure has been permanently
defeated and some vicious proposals have
been killed. The filibuster has killed more
bad bllls than good ones.

5. It 18 the unique function of the Senate
to act as a check upon the Executive, a re
sponsibility it could not perform without full
freedom of debate. Unrestricted debate in
the Senate is the only check upon presiden
tial and party autocracy. It is justified by
the nature of our governmental system of
separated powers.

6. The constitutional requirement for
recording the yeas and nays is a protection of
dilatory tactics. The provision of the Con
stitution which requires the yeas and nays
to be recorded in the Journal at the desire

of one-fifth of the Members present is an
intentional safeguard alloWing the minority
to delay proceedings.

7. Majority cloture In the Senate would
destroy Its deliberative function and make it
a mere annex of the House of Representa
tives.

8. Simple majority cloture would have
brought many a decision which would have
accorded 1ll With the sober second thought
of the American people.

9. The Senate, without majority cloture,
actually passes a larger percentage of billS
Introduced in that body than does the House
of Representatives, With cloture.

10. To enforce cloture by vote of a chance
majority In the senate might bring greater
loss than gain.

11. 1i'ilibusters are justifiable whenever a
great, Vital, fundamental, constitutional
question is presented and a majority is try
Ing to override the organic law of the United
States. Under such circumstances, Senators
as ambassadors of the states in Congress,
have a duty to protect the rights of the
states.

Mr. BYRD of Virginia. Mr. President,
will the Senator yield without losing his
light to the floor?

Mr. HANSEN. I yield to the Senator
from Virginia with the understanding
that I do not lose my right to the floor.

Mr. BYRD of Virginia. Mr. President.
first I wish to express my admiration for
the Senator from Wyoming. This ad
miration extends not only to the speech
which he is delivering on the floor of the
Senate today, but far more than that.
it is my admiration for CLIFFORD HANSEN
as a man. During the time that I have
served in legislative bodies I have never
served with an individual for whom I
have a higher regard than I do for the
distinguished former Governor of WyO
ming who is now so ably serving that
State as its U.S. Senator. Not being a
citizen of Wyoming I cannot speak as a
constituent of Senator HANSEN, but as a
citizen of the United States I express the
hope on the floor of the Senate today
that the people of his great State, the
people of Wyoming, will keep CLIFFORD
HANSEN in the Senate for many, many
years.

Now, Mr. President, the distinguished
and able Senator from Wyoming read
an interesting commentary by Mr. Nich
olas von Hoffman. I found the com
mentary, which the Senator from Wyo
ming has had printed in the RECORD, a
most interesting one. I might say I feel
Mr. von Hoffman, with whom I assume
I am not in ideological agreement, sums
up the situation very accurately as it
affects changing the rules of the Sen
ate.

Mr. von Hoffman, who I assume is a
dedicated liberal, to use that term again,
states that Mr. Nixon is "concerned
about such matters as the antiballistic
missile, the draft, and the SST." Then,
he states:

A northern llberal can use the device as
well as a southern reactionary, and in the
next couple of years the northerners are
going to need It more than the southerners.

I am inclined to agree with that state
ment. I assume Mr. von Hoffman would
consider the Senator from Virginia a
southern reactionary. Well, I have been
in public life for 23 years and during the
course of nine elections I have been called
many names worse than "southern reac
tionary" so I am not particularly con-

cerned .lbout that description. But I do
believe it is correct that the northern
ers are going to need it more than the
southerners in the next few years. By
that statement Mr. von Hoffman means
the right of extended debate on the floor
of the Senate.

I think that is correct and I am will
ing to stand on the floor of the Senate
and fight for the right of northern lib
erals to have the protection of rule xxn
which permits extended debate on these
matters affecting our Nation. I think Mr.
von Hoffman is correct in his assertion
that civil rights is history. There is not
much more that can be done in the civil
rights field. Every conceivable and imag
inable piece of legislation having to do
with civil rights has already been en
acted. The great issues that will face
the Senate in the next few years. as I
see it, will deal with foreign policy, mat
ters like the SST, or matters like the
antiballistic missile system. and with
military appropriations. I think in those
great matters affecting our Nation, the
"Tar in. Southeast Asia. for example,
there should be procedures in the Gov
ernment of the United States whereby
these matters can be fully and adequately
debated.

So I am willing-not only willing. but
eager-to preserve for the northern lib
erals, as Mr. von Hoffman calls them, the
right that Mr. von Hoffman foresees they
will need as the years go by-the right
of extended debate on matters which will
be of particular concern'and interest to
those of that political philosophy.

Mr. President, I note that the distin
guished Senator from Wyoming read a
quotation from William S. White's book,
the "Citadel." I happen' to know Bill
White very well. I know him as a news
paper colleague. I know him as one of
the outstanding journalists of all· time.
I think he is an excellent columnist.
Prior to that, he was a long-time reporter
for the New York Times. Through the
years, going back many, mariy years,
William S. White has taken a keen inter
est in the Senate as an institution. I
know of no particular individual, unless
it be Jack Bell, former chief correspond
ent of the Associated Press, who is now
with another news service, who has de
voted the time to, and the study of, the
Senate as an institution as has Bill
White. I was impressed with the quota
tion which the Senator from Wyoming
read, and if the Senator from Wyoming
will permit me, I would like to read again
that statement by William S. White. I
begin the quotation now :

And those who mock the Institution ..•
might recall that the pUblic Is not always
right ,all at once and that it is perhaps not
too bad to have. one place In which. matters
can be examined at leisure, even if a leisure
uncomfortably prolonged. Those who de
nounce the fillbuster ... might recall that
the weapon has more than one blade and
that today's pleading minority could become
tomorrow's arrogant majority.

That is what concerns me.¥r.Presi
dent. and I am sure what concerns the
distinguished and able .Senator from
Wyoming-that, regardless of who might
be in the minority-and no oneCof us
knows from year to year what !tioup or
What cause may be in a miIioritYPClSl
tion-the minority should have the right
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to be protected from the tyranny of the
majority.

From listening to some of the debate
on the fioor, one would think that there
is no provision for shutting of! debate
in the Senate. Mr. President, there is a
provision for shutting of! debate in the
Senate. Whenever a sufficient nwnber of
Senators, whenever two-thirds of the
Senators present. and voting, want to
bring a matter to a vote, there is a pro
vision in ruIe XXII to do just that. If
there were no provision in the Senate
for shutting off debate, if there were no
provision in the Senate rules to bring an
extended debate or filibuster to a close,
then I would favor writIng such a pro
vision in the ruIes. But in 1917 the Sen
ate itself wrote into the rules the pro
vision that two-thirds of the Senators
can, at any time they so desire, bring
debate to a close. I feel that is an appro
priate ruIe. I believe to change that rule,
to relax it, would be very unwise.

The proposal which is being currently
considered· wouId provide that, instead
of a two-thirds. vote being required to
close debate, debate could be brought
to a close by 60 percent of Senators pres
ent and voting-a three-fifths provision.
I think that would merely lead, in time,
to majority cloture.

The distinguished Senator from Wy
oming quoted Prof. Ernst Fraenkel, of
the Free University of Berlin, in his book
"American System of Government." Pro
fessor Fraenkel pOints out that:

The most signUlcant difference ... between
the House of Representatives and the Senate
is to be found in the provisions of limited
debate in the House and unlimited debate
in the senate.

Mr. President, there must be some
forum-there should be some forum
under the American system of govern
ment where there should be unlimited
debate, until such time as two-thirds of
the Senators feel that debate has gone
on long enough and should be shut off.

I submit that the Senate already has
in its rules such a provision. Any time
two-thirds of the Senators present and
voting wish to shut olf debate, they may
do so.

I may say that the Senate just yester
day voted on this question, and the mo
tion to shut off debate failed by nine votes.
The very fact that there was a vote held
yesterday to shut olf debate emphasizes
that the rules of the Senate do provide
that, when a sufficient number of sen
ators feel debate has gone on long enough,
the debate can be brought to a close and
a vote taken on the pending question.

Again I want to say that I think the
Senator from Wyoming is rendering a
very splendid service to the Senate in
calling attention today, in the very pro
vocative speech he is making on the
floor of the Senate, to the impOrtance of
preserving rule XXII in its present form.

I thank the distinguished senator from
Wyoming for yielding.

Mr. HANSEN. I thank my distinguished
colleague from Virginia for his very kind
and generous remarks.

The ability, career, and experience of
Senators exemplified by my colleague
from Virginia certainly cause me to re
flect on the great privileges of serving in
this body. I think few accolades are given

to individual Senators as the one that was
evidenced by the people of the great State
of Virginia last fall when they chose
HARRY BYRD to continue to represent
them in the U.S. Senate. The significance
of that particular display of confidence,
respect, and esteem, in the outpouring
and regard shown throughout the entire
State of Virginia, was exemplified by the
fact that there was a rather unusual cir
cumstance insofar as party affiliation was
concerned. Nevertheless, HARRY BYRD is
a Member of this very important body
today because he has given the kind of
representation to his great State and to
the United States which fully accords
with the views of the majority of the peo
ple whom he represents.

As a consequence, I take even greater
satisfaction in the very kind remarks
he has just made.

I wouId say, Mr. President, that I think
the distinguished Senator from Virginia
has touched on a number of points that
are extremely important, that ought to
be pondered by Members of this body. It
seems to me that when we refiect upon
the beginning of this country as a Na
tion, we are reminded of the fact that a
good many of the people who migrated to
America did so because they did not find
an opportunity in those countries from
which they came to do things, to believe,
to express their thoughts, and to wor
ship as they chose. They came here be
cause, in most instances, they were part
of minority groups. They came to the new
world, to America, and they and their
sons and daughters helped found this
great country.

Implicit in their thoughts and in all of
the great documents that form that great
heritage which belongs to all Americans
is the underlying idea that the opinions
of those in the minority are important.
The Constitution provides specifically, in
the Bill of Rights, that there are certain
things that the Government cannot do;
that the right to freedom of speech shall
not be abridged, nor of worship, nor of
the press. with all the other rights that
were very much in the minds of the
framers of the Constitution, that were
considered to be of such surpassing con
sequence and significance as to warrant
their inclusion in that important docu
ment.

The presumption of innocence is an
other right that is not universally rec
ognized at all, but it is a part of our sys
tem of jurisprudence in this country that
we must prove beyond a reasonable doubt
that the accused is guilty, otherwise he is
presumed to be innocent.

I think of the civil rights legislation
that has been passed during the few
years I have been a Member of this body
as a perfect example of the wisdom of
unlimited debate. All of us, all Ameri
cans, were concerned with trying to ex
tend certain rights, certain principles to
all people; and yet there was a small ma
jority, I do not know how many but at
least a majority, who felt that the 1967
Civil Rights Act should be dedicated ex
clusively and solely to the principle that
there were people in this country, and
there were minority groups, whose rights
were at times. abridged. This majority,
at that moment, was not concerned with
the necessity for recognizing that while

we want to accord every person an op
portunity for the full exercise and en
joyment of his rights, there are at the
same time certain responsibilities that
must be assumed likeWise; and because
of the fact that there was unlimited de
bate in the U.S. Senate, that Civil
Rights Act of 1967 was considered
in greater depth than would otherwise
have occurred, and there were important
amendments made to it. I think those
amendments make it a far better law
than it would have been otherWise.

For instance, I am sure most of us
would agree that for a person to go about
the country encouraging people to burn
down and destroy public buildings, to set
fire to and bomb schools, or to dl'OP
bombs in theaters or in places where the
public gathers, is certainly acting in a
very unreasonable and Unjustifiable
manner; and yet there was nothing in
the civil rights law of 1967 that said a
word about this, as it was first perceived
and discussed.

It was only after the persons who
wanted to put this impOrtant landmark
legislation on the books had permitted
an attempt to make an accommodation
with other equally persuaded and equally
dedicated men and women in the Senate
that we got some additions to the first
draft of that bill that made it a far
better bill.

I am pleased that it is not possible for
a person to come from California and
move into the State of New York, for ex
ample, and incite a riot and cause peo
ple to sUffer personal injury and, indeed,
be killed, or to set fire to a building, and
do so with impunity. He cannot do so
with impunity because on the books we
have a provision in that law that makes
such action a Federal crime. It is there
only because of the fact that we had un
limited debate, the fact that the major
ity, who thought they knew all the an
swers immediately and who wouId have
liked to push that bill right through,
had to stop, sit down, and listen to what
the minority said.

There are other examples. I think of
some of the crime legislation we passed
a year ago. When it was first proposed,
again, some Senators had in mind a
whole new body of law that sought to
give protection from any number of acts
by police officials and others, and from
the population generally, to specific
groups which are part of the minority;
they sought to give certain rights, priv
ileges, and immunities to those people
without recognizing at the same time
that the rights of the majority of Amer
icans also need to be respected. .

As a consequence, that bill, too, was
amended. recognizing that crime is well
organized, that decent people would not
contemplate or try to practice for a
moment some of the things that the
criminally addicted would attempt to do.
As a consequence, we have a better pack
age of crime legislation than would oth
er"ise have been passed, had it not been
that the majority of the Members of
this body had to stop and listen to what
the minority was saying-those who felt
that, in the interests of the protection
of most of the decent people of this coun
try, it might be all right, under certain
procedures in certain instances. for
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peace officers to enter someone'shome
unannounced, in order that important
evidence couId not bedestroyed, or that
other actions might not be taken.

Obviously, it can be argued that these
are intrusions into the rights of individ
uals, and I admit that they are. But I
think what Congress did in adding these
provisions as amendments to that pack
age of crime legislation was to take cog
nizance of the fact that laws and gov
ernments are organized· in order that
all of the people can live together and
can enter upon their pursuit of happi
ness with as much freedom as possible,
and that they shall be given the protec
tion of a body of laws that has the best
chance of forwarding the laudable in
terests and concerns of the most people.

That is the sort of background, Mr.
President, which inclines me to believe
that there is great merit in rule XXII
being left unchanged. Both the late great
Senator Richard Russell of Georgia and
the late great Senator Everett Dirksen
of illinois, one a Democrat, the other a
Republican, stated on innumerable oc
casions that they knew of no instance in
the history of this country, when the
time had come for a piece of legislation
to be passed, that rule xxn prevented
its passage. But they said they couId
cite many, many examples of instances
in which a law that was first proposed
was amended and thereby became a bet
ter piece of legislation than wouId other
wise have been the case, precisely because
of the existence of ruIe XXII, the rule
that says that there shall be unlimited
debate until at least two-thirds of the
Members of the Senate decide to end de
bate..

What Senators Russell and Dirksen
were saying was that no law, no idea,
whose time has come has been denied
because of the right to unlimited debate
of an issue, on the one hand, and that,
on the other hand, there are many, many
cases wherein we have had better laws
come into being which came into being
only because the majority at a moment
had to listen to the pleadings of a very
earnest and a very concerned minority.

Mr. President, I want once more to
thank my distinguished colleague, the
Senator from Virginia (Mr. BYRD) for
his perspective analysis of the issues that
are at stake in this debate. I respect him
as a man, I respect him as a legislator,
I respect him as great American, and I
thank him most sincerely for his kind
remarks.

Mr. President, I yield the floor.
Mr. BYRD of Virginia. Mr. President,

I should like to begin my remarks this
afternoon by quoting a sentence from a
book, "The American System of Gov
ernment," which Wa.3 written by Prof.
Ernst Frankel, of the Free University of
Berlin:

The most significant difference between
the House of Representatives and the Sen
ate is to be found in the provisions of llm
ited debate in the House and unlimited
debate in the Senate.

The role of the Senate as an institu
tion unique and diverse from the House
of Representatives certainly was envi
sioned by the drafters of the Constitu
tion. In creating the Senate, they went
to great pains to assure that this body

would fulfill a purpose separate and dis
tinct from that of the House of Repre
sentatives, that this body would not be
a body subject merely to the whim of the
bare majority of the voters as a whole,
but rather would represent the many
and sundry points of view found
throughout the 13 States.

In the Federalist Papers No. 62, James
Madison, that great Virginian who au
thored so much of the Constitution, said:

It is a misfortune incident to republlcan
government, though in a less degree than to
other governments, that those who adminis
ter it, may forget their obligations to their
constituents, and prove unfaithful to their
important trust. In this point. of view, a
senate, as a second branch of the legisla
tive assembly, distinct from, and dividing
the power With, a first, must be in all cases
a salu.tary check on the government. It dou
bles the security to the people by requiring
the concurrence of two distinct bodies in
schemes of usurpation or perfidy, where the
ambition or corruption of one, would other
wise be suftlcient. . . . Tbe necessity of II
senate is not less indicated by the propen
sity of all single and numerous assemblles,
to yield to the impulse of sudden and violent
passions, and to be seduced by factious lead
ers, into Intemperate and pernicious reso
lutions.

It is not surprising then that the Sen
ate of the United States proceeded at its
very first session to inaugurate rules of
conduct and procedure different from
that of the House of Representatives,
and different from the legislatures of the
several States.

Even prior to that first session of the
first Senate, many people considered that
unlimited debate would be an asset in
the Senate. The great Virginian, George
Mason, author of the Bill of Rights, and
owner of Gunston Hall in Fairfax
County-a splendid ediflce often ignored
by those who come to dwell in the Wash
ington area-said in the debates on the
Constitutional Convention in 1787, that
many beneficial results might come from
what he described as "systematic quorum
breaking," as practiced by the legislatures
of many States at the time.

As is known to the Members of this
body, occasionally, during periods of ex
tended discussion, the Senate, or any
other legislative body, finds itself with
out a quorum, at which time the chance
is given for an adjournment, and an op
portunity to pause and reflect upon the
issues of the hour. George Mason, the
author of the first 10 amendments to the
Constitution, noted that in Virginia, the
general assembly at the time was pos
sessed of the right of free debate, and
that only recently an undesirable issue
of paper money had been prevented by
just such a tactic. He speculated as to
the possible wisdom of allowing such a
procedure to exist in the Senate of the
United States.

There has been much misunderstand
ing over the history of rule XXII. In the
early days of the Senate of the United
States, in the view of many, there has
never been a d,evice by which debate
could be throttled.

Some interpreters of the history of the
Senate, have viewed the procedure de
scribed in J [~fferson's Manual, section
XXXIV, which allowed for the calling
of the "preVious question" as a form of
cloture. Jefferson's Manual in that sec
tion, states:

,Tbe proper occasion for the previous ques
tion is when a subject is brought forward
of a delicate nature . • • tl:le. discussion of
which may call forth observations which
might be of injurious consequences ... it's
uses would be· as well answered by. other
more simple parllamentary forms, and there
fore it should not be favored, but restricted
within as narrow limits as possible.

The position that this rule was not a
cloture device, as is claimed by some, was
buttressed by Mr. Haynes in volume Iof
his book entitled "Debate in the Senate."
Mr. Haynes stated:

To one familiar with the day to day use
of the previous question in the House of
Representatives as an effective form of clo
ture, this rule gives an entirely erroneous
impression of the Senate's Qriginal practice.
For the Senators who framed that rule in
tended that the preVious ,question should
serve-as it had in the Parliament of Great
Britain, and as they had themselves known
it to serve in the Continental Congress-as
"a device for removing from consideration a
question which might seem tO,the majority
undesirable to discuss furtherer act upon".
Asher C. Hinds, author of the monumental
Precedents of the House of Representatives,
commented on the rule of 1784, on which the
previous-question rules of the House and
Senate were modeled five years later, "There
was no Intention of providing thereby a
means of closing debate in: Order to bring the
pending question to an immediate vote," and
Senator Lodge declared: "It was that the
power of closing debate in the modern sense
has never existed in the Senate." The pre
vious question was but rarely used in the
Senate. In his farewell address to the Senate
Vice-President Aaron Burr recommended th~
discarding of the previous question, saying
that in the preceding four years it has been
taken but once, and then upon an amend
ment. He regarded this as proof that it could
not be necessary, and in his opillionall its
purposes were much better answered by the
question of indefinite postponement. In the
revlsion,of the Senate RUles .of March 26,
1806, 'the previous question was dropped,
and has never been restored.

'If1u~ it can be seen that fr9m the very
beg11111lng, the Senate was envisioned as
a body :Which might avail itself of full
and free discussion.

By restricting the size of the Senate to
a relatively small body of men, the
founders of this Republic obviously in
tended that the Senate would be an in
stitution wherein matters would be dis
cussed and deliberated with caution and
studied in detail.

That the Senate was intended to be in
sulated from the passions of the majority
at any given moment is perfectly ap
parent.

In Federalist No. 63, Madison made
this clear when he wrote:

As the cool and dellberate sense of the
community ought in all governments, and
actually will in all free governments Ulti
mately prevail over the views of its rulers; so
there are particular moments in publlcaf
fairs, when the people stimulated by some
irregular passion, or some 1llicit advantage,
or misledby the artful misrepresentations of
interested men, may call for measures which
they themselves will after"lV'ards.bethe most
ready to lament and condemn. Iu.',these crit
ical. moments" how salutary will be. the in
terference of some temperate and respectable
body of citizens, in order to check the mis
guided career, and to suspend the blow medi
tated by the people against themselves, until
reason; justice and truth, can regain their
authority over the publlc mind. What bitter
anguish would not the people of Athens have
often escaped, if their government·hadcon-



February 19, 1971 CONGRESSIONAL RECORD - SENATE 3331
tained so proVident a safeguard against the
tyranny of their own passions? Popular
liberty might then have escape the indelible
reproach of decreeing to the same citizens,
the hemlock on one day, and statues on the
next ...

What amazing clairvoyance is con
tained in this statement of Madison's,

. which 1 have just read. Not only did he
correctly interpret the past, with regard
to the advantages that could have ac
crued throughout history, had man
paused to reflect upon his action; but
consider the application of Madison's
words to our own recent history-the
history of the last 60 years, for instance.

What, if in the assembly of Austria
Hungary, had there been men who were
willing to, or even had been able to pause
and reflect, and discuss in full, their
actions after that tragic assassination at
Sarajevo in June of 1914. Suppose they
could have discussed in a period of free
and rational debate, the full implication
of the measures they were pressing
against the little Serbia.

And what would have been the course
of history during those same few weeks
in 1914, had the Russian assembly and
the Russian czar been able to have
paused and deliberated upon the effect
of their mobilization order, which was to
wreak such havoc upon Europe and begin
Russia down the road to extinction.

Had the German Empire been pos
sessed of some device allowing the free
discussion of vital issues, could we not
say that the kaiser and the Reichstag
might have prevented the compounding
of Europe's folly, and thus the com
pounding of the rashness inherent in all
mankind.

If only some method had existed at
that time, by which the legislatures of
those nations might have paused to de
liberate upon the long-range effect of
their action, then Lord Gray might never
have been called upon to make the state
ment that the lights were going out all
over Europe, not to be lit again in his
time.

Suppose just for a moment in the
spring of 1917, that the Russian Duma,
the legislature of that great and diverse
empire, had been possessed of a device
which would have allowed it to have
discussed to the fullest extent the poli
cies and decisions which were hurtling
Russia toward its doom with breakneck
speed. Can we say that, had the time for
reflective thought been present, that Rus
sia would have plunged toward the abyss
of Marxist revolution? And later in the
fall of 1917, could not the Russian As
sembly, basking as it was for that brief
and sunlit moment, in the warm glow of
democracy, have not benefited from the
right of unlimited debate, which might
have alerted the country to the danger
of Bolsheviks, and perhaps have pre
vented them from taking control of the
entirety of the Russian Empire?

Revolutions, Mr. President, are not
hatched in an atmosphere of free and un
limited debate; rather, they are foisted
upon us in the tumult and shouting of
precipitate action.

It was precisely instances such as
these that Madison had in mind when
he wrote the words in the Federalist
Papers; it was to preventrash and hasty
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action that our Constitution called for
the establishment of a Senate that is
unique in the annals of the governments
of mankind.

The Senate is unique in many ways,
not the least of which is the fact that the
Senate endures as a continuing body.

Since the House of Representatives is
reelected as a whole every 2 years, the
founders of the Republic assured the con
tinUity of thought and procedure by es
tablishing that the Senate would elect
only one-third of its Members every 2
years. Had the framers of the Constitu
tion envisioned that the Senate of the
United States would be simply another
body created to react instantaneously to
the whim of the electorate, they would
hardly have guaranteed that certain
Members of the Senate, two-thirds, to
be precise, would hold over in their of
fices in order to give continuity to such
a deliberative body.

The actions taken by the U.S. Senate
decide the rights and liberties of all
205 million Americans. They determine
what future course this Nation will take
in the years and decades to come.

Those actions must be long and wisely
deliberated. For with each major piece
of legislation, we are presuming to add
another chapter to that flrst chapter
written in 1787. We cannot ask today's
minority and future generations to com
mit themselves to this or any other chap
ter we write unless, in the process, they
are given a meaningful voice. We give
such a voice to all groups through Sen
ate rule XXII by providing the right of
unlimited debate on any issue in which
they have vital interests.

Mr. President, I would say again that
while Senate rule XXII provides the
right of unlimited debate, it also provides
a means by which debate can be shut off
if and when two-thirds of the Members
of the Senate reach the conclusion that
debate should be brought to a close.

Future generations may amend laws
they find unwise or unsuited to their
time, including the Constitution itself.
But always those rights are tempered by
the continuing obligation to honor the
right of dissenting voices to be heard.

Mr. President, I am not in agreement
with many of the voices of dissent to
day. But I think it equally important
that the right of dissent be protected.

The question, as I see it, is far bigger
than any partiCUlar legislation. It in
volves the fundamental right of all sides
to effective participation in the decisions
of this body. All sides, all groups, each
individual Senator is protected by rule
XXII, and all sides have sought that pro
tection at some time in the past.

For example, the so-called liberal bloc
in the Senate utilized rule XXII in an
attempt to defeat the trade bill and the
international finance legislation in the
past, session of the Congress.

Changing rule XXII is not a civil rights
issue, nor a liberal against conservative
issue, nor a labor against capital issue.
The issue, as I see it, is the preservation
of our American form of government.

The right of extended debate has been
used in this body on many occasions and
in many causes. As I have said, it is not
a liberal nor conservative weapon; it has
been used by both groups alike. Possibly

one of the most acrimonious instances
ever to have occurred in this Chamber
was in 1879 when the Democratic ma
jority was attempting to enact legisla
tion dealing with the Southern States,
and was opposed by the liberal, or, as
they were called then, radical Repub
licans.

I quote at length from the book by Mr.
Burdette written in 1940, called "Fili
bustering in the Senate." That volume is
an excellent narration of the history of
extended debate, and I highly recom
mend it, even though the author is of a
different persuasion on the subject than
I and even though he persists in using
the word "filibuster," when I think a
more appropriate title would be "right of
free debate" or "right of extended de
bate:' I read from Mr. Burdette's ac
count of the Senate action in 1879:

Democratic majorities in Congress pro
posed to repeal federal election laws, par
tiCUlarly statutes alloWing U'le use of federal
troops in state elections. They contended
that soldiers could be used to coerce elections
in the South, and they called upon lovers
of liberty to unite in opposing military inter
ference with free expression at the polls.
Republicans pointed out that troops had not
recently been employed at election places and
probably would not be again, but they argued
that armed intervention might sometime be
necessary in any part of the country to pre
serve honest elections. Were not repeal efforts
in actuality attempts to undo the humani
tarian gains of the Civil WaJ:? Against such
repeal all the perfervid oratory of the Re
publicans was called forth. James G. Blaine
with clarion voice strove dramatically to ac
cept the challenge in the Senate: "All the
war measures of Abraham Lincoln are to be
Wiped out say leading Democrats i The Bour
bOllS of France busied themselves, I believe,
after the restoration in removing every trace
of Napoleon's power and grandeur, even
chiseling the 'N' from public monuments
raised to perpetuate his glory; but the dead
man's hand from saint Helena reached out
and destroyed them in their pride and in
their folly. And I tell the Senators on the
other side of this Chamber-I tell tl'le Demo
cratic party North and South-8outh in the
lead and North following-that the slOW,
unmoving finger of scorn from the tomb of
the martyred President on the prairies of
Illinois will wither and destroy them.
'Though dead he speaketh.' ..

A Democratic rider to an army appropria
tion bill, prOViding that none of the money
should be used to keep soldiers near polling
places, caused President Hayes to veto the
legislation; and the House failed to override
the Presidential disapproval. But a new army
approprlatlon bill passed by the House con
tained the rider in an ambiguous form, re
quiring that no money be used to maintain
the army "as a police force to keep the peace
at the polls"; and the measure became the
unfinished business in the Senate 011 June
16, 1879. On the 17th the bill was debated.
at times acrimoniously, and next day con
sideration was continued.

Republicans scathingly opposed even the
mildly phrased rider preventing the use of
the army in electiOllS; and at about siX in
the evening of the 18th, organized filibuster.
ing was undertaken in earnest. Roscoe Con
kling of New York, taking the lead in the
fight, announced that the RepUblican minor
ity would allow a vote the next day if they
were given an opportunity to present their
views on the b1ll, and moved an adjourn
ment till the morrow. When that motion was
defeated by 22 yeas to 25 nays, the session
became and remained all night one of un
precedented parliamentary confusion. In
reckless and undignified mood the minority
relied, as never before. almost exclusively
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upon dilatory motions, roll-call votes, and
quorum breaking to accomplish their pur
pose. On every roll-call vote (requesting a
quorum) the Republicans sat silent in their
seats, refusing to answer their names and
forcing the senate to direct the sergeant at
arms to bring in absent Senators willing to
be counted as present. By the Senate prece
dents, a quorum consisted of a majority of
the membership answering to roll call; if
Senators refused to answer, they were not
present-however loudiy they might be
clamoring over some point of order within
the next minute.

Conkling, himself among the foremost of
the RepUblican orators, pllloried the proposed
legislation. "What is this Army bUl?" he de
manded. "It is a juggle, in my opinion a con
temptible juggle and SUbterfuge. It is an at
tempt, by indirection, by stealth, by trick, by
an act which 15 to operate as a fraUd, to do
that of which we had high-sounding procla
mation at the end of the last session."

The withering answer of the Democrats
was given by the scholarly Lucius Q. C. La
mar, Senator from Mississippi. Said he: "With
reference to the charge of bad faith that
the Senator from New York has intimated
toward those of us who have been engaged
in opposing these motions to adjourn, I have
only to say that if I am not superior to such
attacks from such a source, I have lived in
vain. It is not my habit to Indulge in per
sonalities; but I desire to say here to the
Senator that in intimating anything incon
sistent, as he has done, with perfect good
faith, I pronounce his statement a faisehood,
which I repel with all the unmitigated con
tempt that I feel for the author of it."

Replied Conkling, after desultory bicker
ing, "I understood the Senator from Mis
sissippi to state in plain and unparliamen
tary language that the statement of mine to
which he referred was a falsehood, if I caught
his word aright. Mr. President, this not being
the place to measure with any man the capac
ity to Violate decency, to violate the rules
of the Senate, or to commit any of the impro
prieties of life, I have only to say that if the
Senator-the member, from Mississippi, did
impute or intended to impute to me a false
hood, nothing except the fact that this is
the Senate would prevent my denouncing
him as a blackguard and a coward," [Ap
plause in the galleries.]

The very title-"member," not "Senator"
which the New Yorker employed to describe
his tormentor was a studied insult.

But Lamar would have the last word: "Mr.
President, I have only to say that the Sena
tor from New York understood me correctly.
I did mean to say just precisely the words,
and all that they imported. I beg pardon of
the Senate for the unparllamentary lan
guage. It was very harsh; it was very severe; it
was such as no good man would deserve and
no brave man would wear." [Applause on
the floor and in the galleries.]

It was a night of sleeplessness and com
motion, of points of order and heated dis
sension over procedure, of bitter feelings and
strong language. The President pro tempore,
the venerable Allen G. Thurman of Ohio, said
upon the floor: "This is a new idea which
has been inaugurated tonight..•. I have
known bllls talked to death ... but the
course of first a motion to adjourn and a call
of the yeas and nays on that, and then a mo
tion to dispense with the call of the Senate
and then the yeas and nays on that, and then
this dilatory motion and that dilatory mo
tion, has never belonged to this end of the
Capitol, according to my knOWledge or in
formation, until this night."

Under the leadership of Conkling, With the
active cooperating generalship of James G.
Blaine and others, the Republican filibuster
continued unabated tlll an already exhausted
Senate adjourned at 11 :51 on the morning of
June 19 to convene at noon, nine minutes
later. Conkling immediately demanded that
the journal be read, but obviously it had not

been completed. The President pro tempore
ruled that the senate coUld not be prevented
from transacting business because the jour
nal had not been completed. Conkling ap
pealed, Frank Hereford of West Vlrglnla
moved to lay the appeal on the table, and the
yeas and nays revealed the RepUblicans silent
and no quorum voting.

Roll calls were futile, and discussion arose
whether the chair might not count a quorum
if one were physically though silently pres
ent. The President pro tempore held that the
chair could count the Senate to determine
the actual presence of a quorum; but at the
same time he believed that a quorum must
actually vote to make effective a roll-call vote
requiring the presence of a quorum. To de
cide that a quorum Is present in the chamber
would avoid the necessity of sending the ser
geant at arms for more Senators, and would
slightly ameliorate the paralyzing effects of
the filibuster; but under the ruling of the
chair, the necessity remained that a quorum
of Senators actually vote if the body were
to legislate. To count a quorum present to
allow the senate to proceed to business, and
to count a quorum on a vote in order to de
clare a motion carried, are different things.
The President pro tempore (Senator Thur
man) was Willing to uphold the former but
not the latter. That his view would nearly
thirty years thereafter be enlarged to in
clude the second step, on the basis of his
own ruling, he could not foresee; that was
to be the work of another generation.

Routine matters having been disposed of
after the reconvening on June 19, the chair
laid before the Senate the unfinished busi
ness, the army appropriation bill with its
rider. Conkling's appeal upon the issue of
reading the journal resulted in no further
action. The exhausted Senate adjourned
within two hours. But on the 20th the Re
publicans resumed their dilatory tactics, this
time by long speeches. Finally, however, they
surrendered and the blll with its rider was
passed 32 to 19 in the early hours of the
21st; at two o'clock in the morning the Senate
adjourned. Many Republican Senators were
doubtless glad that the bill had passed, par
ticularly since its rider was really innocu
ous and virtually meaningless; and President
Hayes eVidently considered the rider a Demo
cratic retreat from the earlier demand of
absolute prohibition of the use of troops at
the polls, for he promptly approved the meas
ure. The filibuster, as a device to prevent
passage of the rider, despite the Intense
stage which it reached and the elaborate
tactics employed. was unsuccessful.

I mention this incident of 1879 be
cause since then rule XXII has been en
acted by the Senate and under rule XXII
problems such as those which the Senate
encountered in that very acrimonious de
bate do not arise in the present Senate,
and mainly because of the adoption of
ru1eXXII.

I might say that ru1e XXII was adopted
in 1917. Prior to that time there was no
way to shut off debate but since 1917,
including the present day, there is means
to bring debate to a close whenever a
sufficient majority of the Senate desires
to bring such debate to a close. Whenever
two-thirds of the Members of the Senate
present and voting feel that debate
should be closed those Senators can reg
ister their Yote and bring a recorded
Yote on the pending question.

It is particularly appropriate that the
Senate shou1d be the guardian of this
basic American freedom. For it is the
only elective body in our Government
which has a continuing existence.

The torch is passed with deliberate
care. It must not burn the hands that
receive it. It must not be dropped.

The principles of continuity and con
sensus are protected in many other ways.
Constitutional amendments must be
ratified by a two-thirds Yote of both
Houses of Congress. Impeachment pro
ceedings against the President require
two-thirds vote by both Houses of Con
gress. Expulsion proceedings against any
Member of the Senate requires a two
thirds vote. Foreign treaties require rati
fication by two-thirds of the Senate.

Time and time again under our con
stitutional concept we see where a two
thirds vote is required. The requirements
do not represent regu1ations which are
against democratic government; rather
they represent the clear intent of the
framers of the Constitution that before
any major action is taken by the Legis
lature of the United States, by the Sen
ate, fu11 care and cautious deliberation
be asserted.

The Constitution of the United States
is a study not only in the art of com
promise, but in the art of governing a
diverse country, a country diverse in peo
ples and geography; diverse in philosophy
and religions.

The Constitution itself, it is said with
much authority, wou1d never had been
adopted, had not the Bill of Rights been
appended to it at an early stage. Indeed,
in my own State, the native sons of which
did so much to give birth to the Con
stitution, tremendous opposition to the
document was stirred by Gov. Patrick
Henry, one of the earliest of those who
pledged his life, his fortune and his
sacred honor, for the future of this Re
public. Henry and others in Virginia, and
many others throughout the Thirteen
Colonies, were disturbed lest a great su
per-state would be created by the Consti
tution. For this reason, to the guarantees
already contained in the document as it
left the Philadelphia convention, was
added the 10th amendment, the amend
ment which specifically reserves to the
States or to the people thereof, all rights
not explicitly granted to the general gov
ernment.

Mr. President, I wish to point out that
Patrick Henry was one of only two men
in the history of the Commonwealth of
Virginia to serve more than one term as
Governor. Virginia has a constitutional
requirement that a Governor is elected
for a 4-year period and cannot succeed
himself.

It is possible to achieve reelection after
an intervening Governor's term, but only
Patrick Henry and one other individual
have ever served more than once as Gov
ernor of Virginia. The purpose of this
provision is to prevent a Governor from
using the great power of his office to per
petuate himself in office.

Patrick Henry was a great Virginian.
He was usually at odds with another
great Virginian, Thomas Jefferson. Pat
rick Henry lived in numerous homes dur
ing the time of his tenure of this earth
from 1736 to 1799, but the place where <

he last lived was called Red Hill, and }s
located in Charlotte County, Va. His
home has been restored, and I want to
invite any of my colleagues who have the
desire to do so to visit that home. It is a
very historic one. It has been restored
mainly through the generosity and the
many contributions to the Patrick Henry
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the Secretary had proposed during his
tenure in office, intending to insert that
in the hearing record, which I have done.
But it occurs to me that that record is
particularly outstanding, and according
ly I think it appropriate that this list also
appear in the RECORD for consideration
by the full Senate.

Mr. President, I ask unanimous con
sent that this list of legislative proposals
submitted by Secretary Volpe be printed
in the RECORD at the conclusion of my
remarks.

There being no objection, the list was
ordered to be printed in the RECORD, as
follows:

Hon. JAMES B. PEARSON,
U.S. Senate,
washington, D.C.

DEAR SENATOR PEARSON: Pursuant to your
request, I am forwarding a partial list of the
legislation submitted to the Congress since
I took office as Secretary of Transportation.
The list contains only those bills which were
originated or substantially revised during my
tenure. Numerous other pieces of legislation
submitted to the 90th Congress by the previ
OUS Administration were also reviewed by me
and, where concurred In, resubmitted in sub
stantially the same form to the 91st Congress.
I have not llsted these items.

If I can supply any further information in
this regard, please do not hesitate to call
upon me.

Sincerely,

Memorial Foundation by Mr. Eugene B.
Casey, of Clarke County, Va.

In discussing Patrick Henry, for whom
I have a very great admiration, I feel it
appropriate to recognize here on the
floor of the Senate the contribution
which has been made toward the restora
tion of his last home by Mr. and Mrs.
Casey, who are splendid citizens of the
county of Clarke. Mr. Casey himself has
many of the qualities of Patrick Henry,
being a man of great independence and
one who believes very deeply in the rights
and liberties of the American people.

Mr. President, the hour is drawing late.
There is other material which I want to
incorporate in the RECORD in regard to
my views concerning rule XXII. With
the hour drawing late, I shall reserve this
material until another time.

I now yield to the distinguished Sena
tor from Kansas (Mr. PEARSON).

LEGISLATIVE PROPOSALS BY SEC
RETARY OF TRANSPORTATION
JOHN VOLPE
Mr. PEARSON. Mr. President, as a

member of the Senate Commerce Com
mittee, I have been impressed by the en
thusiasm and determination of John
Volpe, Secretary of Transportation. Dur
ing recent hearings regarding Penn Cen
tral, I requested a list of legislation which

Subject or short title 01 bill Number

JOHN A. VOLPE.

Public
Law

Department of the Interior and Tribal of
ficials have been invited to present state
ments on the proposed legislation. The record
will remain open for a reasonable period of
time to permit other interested Individuals
and organizations to submit written state
ments.

ORDER FOR RECOGNITION OF SEN
AToR BEALL ON MONDAY TO
READ WASHINGTON'S FAREWELL
ADDRESS
Mr. BYRD of West Virginia. Mr. Presi

dent. I ask unanimous consent that on
Monday next, following the prayer and
the approval of the Journal, if there be
no objection, the Senator from Mary
land (Mr. BEALL) be recognized to read
Washington's Farewell Address. This will
be prior to the period for the transaction
of routine morning business, for which
an order has already been entered.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR DIVISION AND CON
TROL OF TIME DURING DEBATE
ON TUESDAY NEXT

Mr. BYRD of West Virginia. Mr. Pres
ident, I ask unanimous consent that dur
ing the 1 hour debate under rule XXII
on Tuesday next, the time be equally di
vided between the Senator from Idaho
(Mr. CHURCH) and the Senator from
North Carolina (Mr. ERVIN).

The PRESIDING OFFICER. Without
objection, it is so ordered.

1. Airport and Airway Development Act 01 1970 S. 2437; H.R. 12374,,___ 91-258
2. Urban Mass Transportation Assistance Act 01 1970 S. 2821; H.R. 13463____________ 91-453
3. Federal Railroad Salety Act 01 1970 S. 3061; H.R. 14419____________ 91-458
4. Federal-Aid Highway Act 011970, including the lollowing related bills S. 4055.._ __ __ __ __ __ _____ __ 91-605

m~~::~ f~:~~g;~~:~~~;~!Z~~!~~I~:-:~-:~-:~-:-:-:~-:~ ~~: ~~~~: ~: ~ ~ ~ ~~:~: ~~ ~:~~~~~~~:~:::~::::::::::::::::::::::::: ~
Providing lor bridge owner progress payments S. 3107; H.R. 15752 _

5. Emergency Transportation Assistance Act 01 1970 S. 4011; H.R. 18125__ ___ __ ___ __ (1)
6. Federal BoatSalety Act of 1970 S. 3199; H.R.1504L _
7. Ports and Waterways Salety Act 01 1970 S. 3918; H.R. 17830 -_ -- - _
8. Improving vessel documentation procedures • S. 4422; H.R. 19381. -_ -- - --_-__
9. Legislation implementing the load lines convention__ . S. 3839; H.R. 17011 -_-__

10. Omnibus amendments to improve Coast Guard operations__ • S. 3081; H.R. 13816 . ___ __ 91-278
11. Amendments to improve Coast Guard Reserve promotion system s. 3080; H.R. 13716 . ___ __ 91-402
12. Interest lorgiveness, St. Lawrence Seaway Development Corporation H.R. 19387 ' . __ 91-469
13. Air traffic controller benefits S. 4478; H.R. 19415__ . - _
14. Providing guards aboard airera!!.. S. 4383; H.R. 19225 _
15. Extending the war risk insurance program • S. 3764; H.R. 17133___ __ ___ _ 91-399
16. Extending the high-speed ground transportation program S. 3730; H.R. 17538____________ 91-444
17. Amendments to improve administration 01 Gas Pipeline Salety Ae!.. S. 3763; H.R. 17335 _
18. Codification 01 title 49, United States Code H.R. 14028.. - - -- -- -- --- ----
19. National traffic and motor vehicle salety authorizations 5.1996; H_R. 10105____________ 91-265
20. Coast Guard authorizalions, fiscal year 1971 S. 3473; H.R. 15694___ __ _ 91-261
21. National Capital Transportation Act of 1969 authorization S. 2185; H.R. 11193,,__________ 91-lq3
22. Amendments to 1970 Military Construction Authorization Act re International S. 3588: H.R. 17604 .___ _ 91-511

Air Show.

I A more limited proposal was enacted as Public Law 91-663.
Incorporated by the Senate in an amendment to H.R. 15424

Mr. BYRD of Virginia. Mr. President,
I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. BYRD of West Virginia. Mr. Pres
ident, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

NOTICE OF HEARINGS ON INDIAN
LEGISLATION

Mr. BYRD of West Virginia. Mr. Pres
ident. I ask unanimous consent to submit
a statement by the able Senator from

South Dakota (Mr. MCGOVERN) with re
spect to hearings on Indian legislation.

There being no objection, the state
ment was ordered to be printed in the
RECORD, as follows:
STATEMENT BY SENATOR MCGOVERN ON HEAR

INGS ON INDIAN LEGISLATION
Mr. President, 1 Wish to announce to the

members of the Senate that the Subcommit
tee on Indian Affairs of the Committee on
Interior and Insular Affairs has scheduled
open hearings on S. 285, relating to the min
eral interest of the tribal members of the
Fort Belknap Indian Reservation, Montana;
and S. 671, relating to the distribution of
funds of a judgment in favor of the tribal
members of the Blackfeet Indian Reserva
tion, Montana. The hearings will begin at
10:00 a.m. on February 24, 1971, in Room
3110 of the New Senate Olll.ce Bullding.

LEGISLATIVE PROGRAM

Mr. BYRD of We5t Virginia. Mr. Pres
ident, the program for Monday will be as
follows:

The Senate will convene at 12 o'clock
meridian, following a recess.

Following the approval of the Journal,
if there is no objection, the Senator from
Maryland (Mr. BEALL) will read Wash
ington's Farewell address. Then, follow
ing recognition of the majority and mi
nority leaders under the previous stand
ing order, and the call of any unobjected
to items on the legislative calendar, there
will be a period for the transaction of
routine morning business of not to exceed
45 minutes, with statements therein lim
ited to 3 minutes.

Following the period for the transac
tion of routine morning business on Mon
day, the Senate -vill continue its consid
eration of the pending business.

Under the previous order, the Senate
will recess at the completion of business
on Monday next until 11 :45 a.m. on
Tuesday next.

RECESS UNTIL MONDAY

Mr. BYRD of West Virginia. Mr. Presi
dent, if there be no further business to
come before the Senate, I move, in ac
cordance with the previous order, that
the Senate stand in recess until 12 o'clock
meridian on Monday next.

The motion was agreed to; and (at 3
o'clock and 44 minutes p.m.> the Senate
took a recess until Monday, February
22, 1971, at 12 o'clock meridian.
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