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even if in respect to international agree
ment. There again, the votes have been
exceedingly close, and a determined mi
nority can very definitely, whatever may
be, the, interests of the country in the
judgment of the great majority, frus
trate the will of that majority.

Does anyone seriously believe, for ex
ample, that there are not 34 Senators
who have almost come to the point
where they wUl challenge appropriations
for the continuation. and expansion
of the Indochina war by invoking a fili
buster? So, Mr. President, speaking very
franklY, the days when the filibuster was
considered to be a weapon to kill off
civil rights legislation are gone forever.
Indeed, liberals are now in a defensive
position with regard to civil rights leg
islation. In recent years a number of us
have tried to stop restrictive riders on
appropriations bills. We have fought the
adoption of antibusing legislation and we
have opposed legislation specifically de
signed to restrict the right to demon
strate and protest without violence. If
anyone should now favor the filibuster
rule it is the liberals, for we have suc
ceeded in achieving our major civil rights
goals-in terms of legislation- and from
now on, as far as the liberals are con
cerned, we can use· the filibuster to pre
vent inroads on the civil rights legisla
tion we alreadY have.

But, Mr. President, it is we who are
arguing and have argued, through the
fifties and the sixties and on into the
seventies, for reform of rule XXII. The
reason Is that it is a bad rule, that it is
really anextraconstitutional restraint
on the actioh of Congress, that it is un
just, and that it subjects the Senate to
ridicule in the eYE;lS of the American
people.

. Can we continue to wonder at the fact
that many YOllng people have given up
on the establishment-that they see no
hope ,iii operatmg, through the author
ized .channels-when the Senate of the
United States can be tied in knots by a
handful of Members? Are we willing to
admit to the American people that we
acquiesce in this system which allows
34 Members tbdetermine what matters
we shall vote on? Are we wllling to side
step the great issues of the day-war
and peace, the economy, welfare reform,
revenue sharing-because one-third of
our Members do not want to even con
sider them, let alone vote on them?

Mr. President, that is, as I see it, the
position the liberal mind takes in this
country. We do not want to,see this great
legislative body paralyzed-particularly
at this time in our history when the bal
ance of power between the Executive and
the Legislature seems so heavily weighted
in favor of the Executive. If we agree to
assume these shackles voluntarily, if we
willingly impose upon ourselves this crip-
pling rule how can we legitimately la
ment assumption of power by the Execu
tive? If we areto retain our status as an
equal branch, and· if. we are to exercise
the responsibilities that go with that.
status, we must be free to act on all cru
cial matters.

If I cannot convince my colleagues on
the merits of this change, let me once
agatn state the practical effects of keep
ing the rule: increasingly, it will be used

Mr. President, which is involved in our
desire to amend this rUle to make it
three-fifths instead of two~th1rds, as it
is at present.

'Ibis is a critically important point
to make to the country. To give examples
as to how the filibuster could be and has
been used to suffocate action, rather
than any question about giving the Sen
ate time for deliberation and debate, I
was very much interested, Mr. President,
to read the letter which my very dis
tinguished colleague the Senator from
North Carolina (Mr. ERVIN) sent to all of
us in connection with this debate.

The theory is that if only the majority
will show, as Senator ERVIN says, its true
depth and strength, then the implica
tion is that their measure will carry.
Again I say, Mr. President, nothing could
be farther from the truth. They can show
all the depth and strength they like. We
have now had three cloture votes in
which, in each case, we got a decisive
majority. But does the minority, which
can block cloture, show any signs of say
ing, "We are devotees of the principle
that where the majority has shown the
true depth and strength of its position,
we will allow them to vote"?

Not at all. The filibuster goes on as
ever, unabated, and will, Mr. President,
until any hope of amending rule XXII,
or, for that matter, any other rule the
amendment of which a determined mi
nority would oppose is abandoned.

There has always been a kind of as
sumption around here that if a majority
wants anything and sticks to it, it will get
it-the same sort of idea as Senator
ERVIN'S about the true depth and
strength of the majority position, using
his words. Again, nothing coUld be far
ther from the truth. The fact is that it
is the depth and strength of the minority
which is demonstrated, and their depth
and strength brings about the paralysis
of the majority, and ther" is no way out
of it.

So far, Mr. President, we have been
relatively lucky in that in critical mat
ters, in the final analysis, we have either
invoked cloture as we did on civil rights
bills, or, after a long period of time, we
were permitted to vote, and I use that
word advisedly.

But tomorrow, Mr. President, the SUb
ject of a filibuster could be something ab
solutely essential to Amerba's defense
or tranquility or freedom, anti it could
be just as easily blocked as we now see
an effort to amend the rules is being
blocked.

So, Mr. President, I point out to those
who have adopted what has heretofore
been considered the conservative posi
tion that liberals themselves are increas
ingly in the position of trying. to stop
what we consider to be wasteful, danger
ous, or unwise legislation, and that this
measure or various measures of filibus
ter can be very well employed in that
effort. For example, in respect to the
SST, where affirmative action is required,
there certainly is a determineaenough
minority in this body to block action
on that. We have problems in respect to
the ABM and the MIRV program, in
trying to deal with problems of expense
in the Defense budget, and perhaps ulti
mately to limit that type of armament
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AMENDMENT OF RULE XXII OF
THE STANDING RULES OF THE
SENATE
The senate continued with the con

sideration of the motion to proceed to
the consideration of the resolution (S.
Res. 9) amending rule XXII of the
Standing Rules of the Senate with re
spect to the limitation of debate.

Mr. JAVITS. Mr. President, in the
course of the debate on rule XXII, the
fioor has essentially been controlled by
Senators who oppose the amendment of
Senators CHURCH and PEARSON. In my
judgment, the country really has not
been alerted as to what is at stake and
just what power there is in the filibuster,
and how it can throttle and thwart leg
islation; and it has done so.

The reason for this seems to be the
constant theory that the filibuster was
the invention of some of our southern
colleagues to block action on civil rights
legislation. It is interesting to note that
by no means is there any unanimity now
even among our southern colleagues on
that subject, as there used to be, as great
waves of enlightenment have swept

, through the South, as they have through
other parts of the country.

However, I think the matter I have in
mind is best illustrated by two points.
First, I think the days when the filibuster
was a powerful weapon to suffocate civil
rights legislation are gone. I myself see
no more really significant civil rights
legislation as likely in the future which
can be blocked by a filibuster. Either it
will have such overwhelming support as
not to be blocked by a filibuster, or, most
likely, no such major measures will be
proposed.

And second, Mr. President, there are
now rather interesting uses of this very
weapon by those who are considered to
be liberals. This is a very new change.
This is critically important for the at
tention of the country, because at one
and the same time that this filibuster
weapon has been employed by liberals,
they are the advocates of change, and it
is that question, I think, which is highly
deserving of consideration, because the
complexion which the oppOnents of an
amendment to rule XXII would put upon
those who wish to amend it is that they
desire to suffocate debate. Mr. President,
nothing could be farther from the truth.
We are ourselves interested in debate,
and will ourselves utilize rUle XXII if it
remains as it is; and yet we deeply feel
that this is not the way to govern, that
it endangers the country, and that there
comes a time when every demand for
full and free debate has been satisfied,
and it is time to act. It is the paralysis
of action, not the suffocation of debate,
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Senate within the next few days. First,
Mr. President. a motion will be presented
tomorrow, the fourth in the series. seek
ing cloture of debate upon this issue.
,That motion will come up for considera
tion 011 Tuesday next.

I am today writing Vice President.AG~

NEW~ informing him of my intention on
Tuesday next to ask for a ruling-and
I confidently expect that this will be so~
that if a majority votes to impose cloture.
cloture will thereby have been imposed,
and that the Senate should then. by rul~

ing of the Chair. proceed to vote, without
further debate upOn the matter before it•
on the ground that we are operating now.
in respect of this particular rule change.
under the Constitution and not under the
rules of the Senate, by virtue of the fact
that the rules of.the Senate are inhibitory
of that. constitutional right and that,
hence, the Senate rules must to that ex
tent yield to general rules of parlia
mentary practice which allow of debate
being closed after a reasonable time for
debate by the determination of a ma
jority of the Senators.
. In that respect, I am asking the Vice
President to follow the precedent set by
Vice President HUMPHREY in 1969 in rul
ing that cloture had been so invoked and
then submitting an appeal which was
made at that time and which will un
doubtedly be made again from that rul
ing directly to the Senate. to be decided
without debate.

At that time. the practice proceeded
as follows: The Senator from Idaho, who
was then. as now, the proponent of the
three-fifths amendment, propounded the
following question to the Vice President:

If a majority of the Senators present and
voting, but less than two-thirds, vote In
favor of this motion for cloture, will the mo
tion have been agreed to?

In reply, then-Vice President HUM
PHREY made the following ruling:

On a par with the right of the Senate to
determine its Rules, though perhaps not set
forth so specifically In the Constitution. Is
the right of the Senate. a simple majority of
the senate, to decIde constitutional ques
tions.

If a majority, but less than two-thirds, of
those present and voting, vote In favor of
this cloture motion, the question Whether
the motion has been agreed to Is a constitu
tional question. The constitutional question
Is the validity of the Rule XXII requirement
for an affirmative vote by two-thirds of the
Senate before a majority of t'he Senate may
exercise Its right to consider a proposed
change In the Rules. If the Chair were to
announce that the Motion for Cloture had
not been agreed to because the affirmative
vote had fallen short of the two-thirds re
quired, the Chair would not only be violating
one established principle by deciding the
constitutional question himself, he would be
violating the other established principle by
Inhibiting, If not effectively preventing, the
Senate from exercising Its right to decide the
constitutional question. The Chair does not
not Intend to violate both these principles.

It Is the view of the Chair. just as It was
the view of an earlier President of the Sen
ate, that, at least at the opening of a new
Congress, "the majority has the power to
cut off debate In order to exercise the right
of changing or determining the rules."

In that regard. Mr. President. Vice
President HUMPHREY in 1969 was refer
ring to a ruling made by the now Presi
dent but then Vice President Nixon at

and any Member who wishes it is guar
anteed his 1 hour.

It seems to. me that that is a much
fairer arrangement; and if we act favor
ably on changing the rule at all. I think
we ought to consider very seriously in
eluding that arrangement in any change
(If the rule.

Mr. President. I shOUld like to re
capitulate the situation we face. The fact
is that now the situation has shifted. For
example, in the last Congress it was the
liberals who engaged in extended debate
respecting, for example. the trade bill.
which we -considered to be highly pro
tectionist: This demonstrated a use for
the rule which, it seems to me should
interest the more conservative Members
of the Senate in changing the rule as the
whole situation now really invol~es the
capability of the Senate to act and is no
longer confined to the narrowed question
respecting the ability to prevent action
from' taking place on civil rights bills
which were opposed in this way for many
years.

Under these circumstances it seems
to me that the extra constitutional aspect
of the filibuster is emphasized and made
yery clear, in that we are perfectly wlll
~ng-now that this could be a weapon
m our hands, as it has been a weapon in
the hands of the opponents of civil rights
legislation for decades-we are willing,
nonetheless, to caUSe the rUle to be
an:ended, because we are deeply com
mItted to the constitutional principle
that the legislative arm should have the
right, after full and fair debate, to vote
rather than to utilize for ourselves-and
it is now turned in that direction-this
weapon which was so useful to those of
ideological views other than our own for
so many decades.

Mr. President. those who are prophets
of doom that the Senate will thereby
lose its deliberative aspect are not accu
rate at all in their prediction because I
think that we would be the la;t people in
the world to want the Senate to lose its
deliberative aspect. considering the mat
ters which liberals will be compelled to
debate in this Chamber, and we have
no such idea at all. Indeed, the Senate
has had a very checkered history on this
subject. In its early history it was pos
sible to close off debate by the mere vote
of a majority. Then, for a long number
of years-approximately 75 years-there
was no rule by which debate could be
ended in any way. A debate could go
on as long as any Member wished to
speak. That was found onerous as we
approached modern times. and in 1917
a cloture rule, a rule by which the debate
could be ended, was put upon the books.
That rUle. since slightly modified, called
for a two-thirds vote of the Members of
the Senate in order to close off debate.

Subsequent efforts to change this rule
have been unsuccessful. especially in the
years since 1959. when the question was'
first raised as a constitutional question
the right of the Senate, just as there is
a right in the House of Representatives.
to change its own rules without regard
to the existing rules because of the con
stitutionlil provision that each House
shall make its own rules.

In that connection. I should like to
deal with what is about to ensue in the

to block legislation which the lioerals
oppose~ Remember this prediction when
we take up the SST, the trade bill, and
the ABM. If you do not agree that no
question should be denied an up-or-down
vote because 34 Senators oppose. then I
assure yoU that these questions will also
be considered in that light.

Mr. President, another aspect of the
issue with which I would like to deal.
because it concerns the amendment
which the Senator from Michigan (Mr.
HART) and I have proposed. which used
to be known as the Douglas amendment.

.is an amendment which would make cJo
t~ife· obtainable· upon a vote of a con
stitutional majority of the Senate. to wit,
51 Membars.

It has always been pictured as the like
ly end of the road should there be a
further reduction in the two-thirds rule.
Mr. President. I should like to point out
that there was a reduction in that rule
in 1959 in terms of the two-thirds pres
en~an.d voting, rather than the constitu
tio1).al two-thirds of the Senate, and that
thiS'waS not pursued with any majority
cloture idea.

In addition, neither Senator HART nor
I. nor any other Member of the Senate.
has. sOUght majority cloture as that word
is USed-in other words. where. debate
can be closed off by a majority of. a
quorum of the Senate. What we have
sought is the limitation of a constitu
tioral majority. thereby engaging in the
assumption,in so important a matter as
this. that 51 Senators were actually pres
ent.ap.~ wanted to close off debate, in
that way; .assuring against any improvi
dent decision or afflrmative decision by
a small groUp.

But. what has been little noted in ad
dition .to the fact that.it does call for
51 Members to voteafflrmatively on that
question...-and it seems to me that that
is very adequateproteetion for what we
are tryingt() protect. which is the right
of free and open debate-is that the res
olution which Senator HART. and I have
ip.troduced ha$ one other advantage : It
guarantees a period of debate; and. in
terestingly enough, the two-thirds rule
does' not.

It is very significant that a determined
majority of two-thirds-and it is possi
ble that either party could amass that
in thisCharilber. if we are looking at it
at a party level, and certainly an issue
could amass that in this Chamber within
a day could throttle debate by the re
maining minority allowing each Sena-

. tor only 1 hour of further debate.
The amendment Senator HART and I

have introduced gives 20 calendar days
that is, 20 working days-after the
cloture motion is filed, before it is voted
on, in order to afford in that interim,
should the motion carry. a very full and
fair debate by the Senate.

In addition. it changes-and this. I
think, is a most desirable change-the
existing rule as to Pow we operate after
cloture has been voted..

Under our amendment, the 100 hours
which are avaUableto the 100 Members,
instead of being allocated 1 hour apiece
to each Merqber. without tlie rIght of
transfer are allocated between the con
tending sides, so that each has 50 hours,



5116 CONGRESSIONAL RECORD - SENATE March 4,1971

the opening of the 85th Congress in Jan
uary 1957.

I now continue with the ruling of the
Chair by Vice President HUl'viPHREY:

In response to the parliamentary inquiry
of the Senator from Idaho. therefore. the
Chair informs the Senate that in order to
give substance to the right of the Senate to
determine or change its rules and to deter
mine whether the two-thirds requirement of
Rule XXII Is an unconstitutional Inhibition
on that right at the opening of a new Con
gress. if a majority of the Senators present
and voting but fewer than two-thirds. vote
In favor of the pending motion for cloture.
the Chair will announce that a majority hav
Ing agreed to limit debate on Senate Reso
lution 11, to amend Rule XXII at the open
ing of a new Congress, debate will proceed
under the cloture provisions of that Rule.

The Chair notes that its decision that de
bate wlll proceed under the cloture provi
sions of Rule XXII Is subject to an appeal If
it is taken before any other business inter
venes. The Chair would place the appeal be
fore the Senate for an immediate vote since
Rule XXII provides that appeals from the
declslon of the Chair. under cloture proce
dure, shall be decided without debate.

Now. Mr. President. that is what the
Vice President then proceeded to do. and
he was reversed on an appeal from his
ruling by the Senate. In other words, a
majority voted for cloture, and the Chair
announced that a majority having voted
that that represented cloture and that
he would then apply rule XXII, and an
appeal was promptly taken from his rul
ing. and on the vote, that appeal was
sustained and the Chair was reversed.

Mr. President. we are told many would
like to say we are a continuing body.
The fact is that one-third of the Senate
is replaced every 2 years. as has been
done this time. Therefore, there is no
assurance whatever that if the Vice
President of the United States should
rule in the way I have described that Vice
President HUMPHREY ruled. an appeal
would be sustained. The fact is that the
precedent established by the chairman
could properly be followed by another
occupant of that chair and the Senate
would then have its choice as to whether
it would or would not sustain or over
rule that appeal. That is not a precedent,
because it is entirely susceptible to
change with a newly constituted Senate.
which this is. "

So. Mr. President. I feel that it is essen
tial to raise that issue and I hope very
much that the Vice President will make
the ruling that now Senator HUMPHREY
but then Vice President HUMPHREY did.

I say that for this reason: It has been
pointed out time and again-this is only
laboring the obvious-that if there is
another ruling-to wit, that the point
of order which may be made by me is
submitted by the Vice President to the
Senate and that that question is itself
debatable. then we are exactly back
where we started. It is that kind of ring
around-the-rosy which gets us nowhere
except at a dead end. of which I speak.

The young people in this country and
many, many other Americans just can
not understand why we cannot catch up
with ourselves in a situation of this
kind. why we cannot change our own
rules of procedure except by complying
with them, notwithstanding that an ab
solute majority of the Senate-and that
Is very clear-wants to act and wishes

to change the rules. It only emphasizes
the fact that this situation builds in,
really, an extraconstitutional provi
sion; namelY, that one-third of the Sen
ate can deny action on any measure not
withstanding that the Constitution con
templates that legislation shall be made
by a majority of each House. But we
have our feet so entangled in this web
of circumstance that we cannot find our
way out.

I believe, Mr. President, that it is
essential. before one can say that this
effort will again come to naught, that the
Vice President of the United States. con
stitutionally the Presiding Officer of the
Senate, be given the opportunity to make
a ruling upon which the Senate can then
act.

But I wish to point out that if he does
not make that ruling, then we are fin
ished, because there is no way to close
debate from the fioor except by a motion
which the Chair will accept as a way of
closing debate.

The whole Senate will accept it. as well
as the Chair, if it comes in accordance
with rule XXII; but, otherwise. it is the
Senate power. the one-third plus one.
which remains absolutely final and there
is just no way of undoing it, if it doubles
back on itself, unless the Presiding Offi
cer makes the constitutional ruling,
which in my judgment must be made.
If he leaves it to the Senate, then there
is no way out of the situation.

So, Mr. President, I belieVe that it is
only just and fair that this matter be
put to the present Vice President. and
I shall do so on Tuesday next.

Mr. President, I have made these ob
servations today because I think it criti
cally important to our country that those
who desire a rule change-and I am for
the three-fifths and hope that the three
fifths is voted. But I think it is also essen
tial that the country understand what is
the situation and the power which is
being vested in the hands of one-third
of the Senate merely by virtue of the
fact that we cannot find our way out of
this tangle and. further, that the only
way we can find our way out of it is the
way the Constitution points to, as ruled
by Vice President HUMPHREY, and as I
hope very much that Vice President
Agnew will similarly rule.

I point out that if he does not, then
it is absolutely impossible to break the
bonds in which we have tied ourselves.
I hope very much that for those reasons,
and the highest interests of our coun
try. that he does.

Finally, I consider the argument that
some effort is being made by those of us
who propose the change to stifie, curtail,
or abort debate as being absolutely ir~

relevant because I have demonstrated if
anything that it is we, on our side, who
will have the greatest use for the filibus
ter in the days ahead.

The constitutional capacity of the
Congress to act. even if it acts in a way
which liberals do not like, is much more
important to us than the use of the fili
buster as a weapon.

I hope very much that the country will
see it that way and that we may have
the necessary support which enables us
at long last to regain and recapture the
power of the Senate to act. This is very
much of a piece with other problems be-

tween' the executive and the legislative as
to how their respective powers may be
exercised. I have my view respecting the
war powers of the President and the
Congress.

The important thing is that we have
lost a great deal of our power as elected
representatives of the people because of
our inability to cope with involvements
like this in rule XXII.

We have lost the power of the people
that our form of government intends us
to have and that the best interests of the
people and the Nation intends us to have.

I feel it my duty to do everything I
can to break these bonds in which we as
a Senate seemingly have tied ourselves.

Mr. President, I yield the fioor.

DETROIT NEWS OFFERS $10,000 FOR
CLUES ON CAPITOL BOMBERS

Mr. GRIFFIN. Mr. President, the De
troit News deserves the commendation of
the Senate and the Nation for its otl'er
published today of a $10,000 reward for
information leading to the identification
and conviction of those who planted a
bomb in the U.S. Capitol.

I believe the Congress should consider
offering a similar reward and I am con
sidering the introduction of a resolution
to that end.

Somebody, somewhere may have valu
able information which can help to bring
to justice the person or persons Who have
desecrated the Capitol of the United
States.

This is the largest reward the Detroit
News has offered, I understand, since it
launched its "Secret Witness" program
4 years ago. Many crimes, inclUding 15
murders. have been solved under the
"Secret Witness" program, which ac
cept.3 anonymous information.

Mr. President, I ask unanimous con
sent that the Detroit News article an
nouncing the reward offer be printed in
the RECORD.

There being no objection, the article
was ordered to be printed in the RECORD,
as follows:
$10,000 REWARD OFFERED BY NEWS IN CAPITOL

BOMBING

(By Boyd Simmons)
The Detroit News today offered a $10,000

reward for information leading to the iden
tification and conviction of the person or
persons responsible for Monday's bombing
of the U,S. Capitol.

The reward Is offered through the news
paper's "Secret Witness" program. which
has solved many crimes, including 15 mur-
ders.in its four years. '

The information can be submitted anony
mously.

At first glance. the chances of anyone in
Michigan knowing who planned and carried
out the bombing In Washington would ap
pear remote.

However, The News Is aware that the
Weatherman plot to conduct a wave of ter
rorist bombings throughout the nation was
born secretly in Flint in December, 1969, and
it was a Detroit News reporter. John E. Peter
son. who broke the story.

It is also aware that the StUdents for a
Democratic Society, from which the violent
Weatherman sprang, was organized in Port
Huron and that many other radical, mll1tant
and anti-war organizations have strong roots
In the state.

So there may be someone In Michigan who
knows.
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