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Since 1919, 11 coal-tar-derlvatlve dyes have
been banned because of possible harmful ef
fects; some scientists say that the 11 still
remaining on the F.D.A.'s approved list are
also suspect.

Five of those banned were found to cause
cancer, two cause<1 organ damage and. at
high dosages. two caused intestinal lesions,
and two caused heart damage.

Two others are presently severely re
stricted. Citrus Red No.2 is used only to col
or the skins of Florida oranges because there
is evidence it is a weak carcinogen. The use of
Red No.4, which caused adrenal damage in
dogs, is confined to maraschino cherries.

Most of the artificial colorings on the mar
ket are coal-tar derivatives. Originally made
from compounds derived from coal tar. they
are now made With synthetic chemicals Iden
tical to the original coal-tar compounds.

Besides Red No.2, at least one other wide
ly-used coal-tar dye has become controver
sial. Tartrazine, or FD&C Yellow No.5, has
been proven to cause allergic reactions in
some people, especially those who are sensi
tive to aspirin. Because Tartrazine. whose
production has almost doubled In the past
13 years, is sometimes used to disguise prod
ucts (egg or butter bread look as if they
contain more of those ingredients if the
coloring is used), it is a special target of
consumer groups.

Richard Ronk, head of the F.D.A:s De
partment of Color Additives, said that the
agency recognizes the stUdies that have been
done on the allergic responses and the rec
ommendations by some scientist that the
dye be el1minated from medications that use
it for coloring.

He said the F.D.A. has no foreseeable plans
to restrict it. although It might consider re
qUlringfood and drug manufacturers to dis
close the presence of the dye on the label.

Tartrazine is found in pickles, gelatin des
serts, powdered drink mixes, breakfast ceo
reals, margarine. salt butter. cakes, cake and
pudding mixes, candles, noncola soft drinks,
pUddings and custards and many other yel.
low-colored products.

CONCLUSION OF MORNING
BUSINESS

The ACTING PRESIDENT pro tem
pore. Is there further morning business?
If not, morning business is concluded.

AMENDMENT OF RULE XXII-OF
THE STANDING RULES OF THE
SENATE
The ACTING PRESIDENT pro tem

pore. Under the previous order, the Sen
ate will proceed to the consideration of
Senate Resolution 4, which the clerk will
state.

The legislative clerk read as follows:
A resolution (S. Res. 4) amending rule

XXII of the Standing Rules of the Senate
with respect to the l1mitatlon of debate.

The ACTING PRESIDENT pro tem
pore. Debate on this resolution may con
tinue until the close of business today or
the hour of 6 p.m., whichever is earlier.

Who seeks recognition?
PROPOSED CHANGE IN RULE XXII

Mr. PEARSON. Mr. President, I am
pleased to sponsor, together with the dis
tinguished Senator from Minnesota and
numerous other Senators, a resolution
amending rule XXII. to provide that
cloture may be invoked on an affirmative
vote of three-fifths rather than two-

thirds of Senators present and voting.
With adoption of this resolution, I be
lieve we can achieve a fundamental and
needed reform in the Senate by bringing
into closer balance two of its most cher
ished rights-the right to debate and the
right to vote.

Limiting debate is a common practice
in representative government. As early
as 1604, the British Parliament instituted
a procedure, through which motion could
be made to end debate, known as the
previous question. This procedure was
borrowed and utilized by the Continental
Congress.

From 1789, when the First Congress
met to establish rules pursuant to article
I, section 5 of the Constitution, until
1917, the Senate operated without any
effective means to limit debate. In 1846,
the Senate initiated use of the unanimous
consent procedure to fix a date on which
a measure would be put to final passage.
In 1870, the Senate adopted the so-called
Anthony Rule, limiting each Senator to
one 5-minute speech during the course
of a debate on a particular measure.

Because these procedures required
unanimous consent before they could be
implemented. they were largely ineffec
tive in preventing a small group of Sena
tors-or even one Senator-from extend
ing debate on an unlimited basis. This
inherent weakness was dramatically
demonstrated in 1917, shortly after the
United States entered World War 1. At
that time, an important shipping bill was
defeated in the Senate by a filibuster.
Shortly after this defeat, President Wil
son called the Congress into special ses
sion and requested adoption of some pro
cedure to limit debate. As a result, the
Senate leadership proposed adoption of
what is now rule XXII. The resolution
was debated, and in an atmosphere of
national emergency, approved by a vote
of 76 to 3. Only one day of debate was
utilized to consider a measure which has
had a profound impact on the effective
ness of the Senate.

Mr. President, I have given this cursory
history of debate limiting procedures to
point out what I believe to be two rele
vant points. First, there is nothing new,
unprecedented, or revolutionary in our
attempts to balance the rights of each
Senator to debate and to vote. Striking
a proper balance is a problem which has
vexed legislative bodies for nearly four
centuries. Second, there is no magic in
the tWO-thirds formula adopted by the
Senate in 1917, as evidenced by the man
ner in which rule XXII was initially
adopted.

Mr. President, nearly 80 years ago,
Senator Henry Cabot Lodge, of Massa
chusetts, made the following observation:

If the courtesy of unl1mlted debate Is
granted, it must carry with it the reciprocal
courtesy of permitting a vote after due dis
cussion. If this Is not the case, the system
Is impossible. Of the two rights, moreover,
that of voting Is the higher and more Im
portant. We ought to have both, and debate
certainly In ample measure, but if we are
forced to choose between them, the right of
action must prevail over the right of dis
cussion. To vote Without debating is perilous,
but to debate and never "ote Is imbeclle.

It is clear, MI'. President, that the
Senate has not followed this worthwhile
advice. Since 1917, the Senate has sought
to limit debate through implementation
of rule XXII 99 times. In the 93d Con
gress alone, 30 attempts were made. Yet,
cloture has been invoked only 20 times,
barely once in every five attempts. Addi
tionally, no one can determine with ac
curacy the number of informal attempts
at cloture, which have been turned back
in the face of an uncompromising mi
nority. And no one can estimate the
number of surrenders by Senators with
legislation of substance which have oc
CUlTed at the mere threat of filibuster.

There can be no question that the
events of the last 58 years with regard to
rule XXII indicate a serious imbalance
between the rights of those who would
delay and those who would decide. We
who support Senate Resolution 4 believe
that a proper balance can be struck.

We who suppOrt this resolution believe
that further steps must be taken to as
sure the orderly transaction of the Na
tion's business.

And we who support this resolution
share the concern of many Americans
that Congress must get on with the prob
lems of the Nation and not waste count
less hours, days, weeks. and months
hopelessly mired in parliamentary en
tanglements.

But how, Mr. President, can we cor
rect this imbalance? Certainly, not by
majority cloture. During my time of serv
ice in this body, I have found on numer
ous occasions that extended debate can
prevent hasty or ill-conceived action
which could wrought much mischief in
our country. AJ; a result of this experi
ence, I cherish the right of full debate as
much as anyone, and I will seek to pre
serve that right as long as I continue to
serve here. I know the vast majority of
the other cospOnsors of this resolution
feel the s~me way. Thus, to argue that
the moditication of rule XXII we seek
will end full discussion of every issue that
comes before us is to greatly misread
both our intent and the thrust of our
propOsal.

A shift from 66 to 60 percent of the
Senate necessary to invoke cloture will
not eliminate the precious right of full
debate. But it will make it somewhat
easier to more efficiently conduct public
business by striking a better balance be
tween the right of debate and the right
to vote at some time. If a three-fifths
cloture rule had been in effect for the
past 58 years, 44, not just 20, of those 99
cloture petitions would have been suc
cessful-a considerable improvement,
but hardly any "gag" on free speech.

Mr. President, a SUbstantial majority
of the Senate should be allowed to work
its will at some point. Not to allow it to
do so is to admit that the constitutional
guarantee of equal representation will
not apply and that a relative handful of
Senators, may exercise a legislative veto
power never contemplated by our Found
ing Fathers or the words of the Con
stitution.

How substantial a majority should be
established to invoke cloture? Here ob
viously is where honest men can disagree,
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as they did when the present rule xxn
was first adopted. The two-thirds rule is
the result of well-intentioned men con
structing what they hoped would be an
effective compromise between the ex
treme of majority cloture, on the one
hand, and unlimited debate, on the other.
It was an honest attempt to find that
fair balance of which I spoke earlier.
Yet, as the evidence of the past 58 years
indicates, this worthwhile effort has
failed by making the majority neces
sary for cloture so substantial that it is
nearly impossible to obtain. \Vhat we are
suggesting today is a further modifica
tion of their original effort based on the
experience of the past six decades. We
believe that three-fifths of the Senate
present and voting constitutes an ample
majority, one which should have the
right to act. But we also believe that
three-fifths is not a majority so sub
stantial as to be impra:::tical of attain
ment, the equivalent, in fact, of having
no debate limitation at all.

Mr. President, article I, section 5 of
the Constitution gives a majority of the
Senate convened the right to modify and
adopt its rules of procedure, regardless
of rules which may have applied in pre
vious Congresses. In the past, those who
disagreed with this interpretation have
claimed that because two-thirds of the
100 Members of this body carry over from
one Congress to the next, the Senate is
a continuing body, bound by the rules
of previous years. To make this claim,
however, is to state that the Constitu
tional right of the Senate to make its
own rules applied only to the First Con
gress. It is no doubt true that the fram
ers of the Constitution hoped each suc
ceeding Congress would be guided by the
experience and collective wisdom of its
predecessors, thereby concurring in rules
and procedures which could continue to
withstand the test of time.

It is difficult to imagine, however, that
these men intended each house of a new
Congress to be restricted in efforts to
amend its rules and procedures by what
a majority of its Members considered to
be outmoded and unworkable procedures.
Yet, based on debates in other years
this is precisely what the opponents of
Senate Resolution 4 would have us be
lieve.

In a sense, it is true that rule XXII as
presently constituted has met the test of
time. But it is also evident that the rule
is in need 'of repair. Close examination
reveals that while the form created in
1917 still remains, the substance has
turned out to be something quite differ
ent from that which many of its archi
tects anticipated.

Mr. President, the issues we are de
bating are large and merit the extended
consideration they will no doubt receive.
They go right to the heart of Senate
tradition and purpose. Cloaked in the
guise of a complicated parliamentary
device, the question of cloture relates di
rectly to the ability of the Senate to
function fairly, effectively, and, above
all, in a representative manner. The pro
posal we espouse is a reasonable, care
fully balanced compromise that offers
some hope of preserving that which is
best in Senate tradition while eliminat
ing or at least ameliorating part of that
which is worst.

Public confidence in the effectiveness
of our national political institutions has
been seriously shaken by scandals at the
highest levels of Government. Many seri
ously question the ability and even the
will of Government to deal efficiently and
effectively with the many serious prob
lems confronting the country and the
world. In the past 2 years, however,
Congress has demonstrated, through
adoption of legislation dealing with war
powers and allocation of Federal reve
nues or budget control that it has the
capacity to accept change for the better.
We have the opportunity to continue this
movement in the 94th Congress through
adoption of this simple, yet far-reaching
resolution. It seems to me that our ap
proval will be a signal to the Nation that
the U.S. Senate intends to fairly but ex
peditiously deal with the multitude of
problems which command our attention.

Mr. Pre5ident. I yield the floor.
Mr. MONDALE. Mr. President, I rise

today in support of the pending resolu
tion-submitted by myself, the distin
guished Senator from Kansas (Mr. PEAR
SON), and 43 of our colleagues represent
ing a broad political and philosophical
cross section of the U.S. Senate-to
amend rule XXII of the Standing Rules
of the Senate.

I am proud to announce that the dis
tinguished Senator from Iowa (Mr.
CLARK), the distinguished Senator from
Californh (Mr. CRANSTON), the distin
guished Senator from Maryland (Mr.
MATHIAS), and the distinguished Senator
from Vermont (Mr. STAFFORD) will be as
sisting Senator PEARSON and me in lead
ing this effort. I wish to thank these
Senators for their help in the organiza
tional stage of this effort and for all of
the help which I know they will provide
as we progress.

I especially wish to express my appre
ciation to the distingUished Senator from
Kansas (Mr. PEARSON) who has been the
Senate's most persistent leader in seek
ing to reform the filibuster rule and who,
once again, shoulders the main burden
as we seek to reform the rules of the
Senate in a way that will permit us to
better reach and solve the profound prob
lems which face our country.

Mr. President, the resolution we sup
port would provide for limitation of de
bate upon the vote of three-fifths, rather
than the current two-thirds, of those
Senators present and voting.

The U.S. Senate has rightly been called
the greatest deliberative body in the
world. The Members of a deliberative
body, such as the U.S. Senate, have two
vitally important rights-the right to de
bate and the right-if I may say so, the
obligation-to decide.

We must debate, for full discussion is
the hallmark of rational consideration.
Similarly, and in an equal sense, we must
decide, or deliberation is an empty ges
ture without decision.

Unfortunately, rule XXII, in its pres
ent form, has protected the right of de
bate at the expense of the right to decide.
Rule XXII has significantly impaired the
ability of this body to function, and its
inhibitions on the legislative process
promise to increase, rather than dimin
ish, during the 94th Congress.

Mr. President, one can reflect very
quickly upon the issues which face this

Congress, profound issues of taxation,
the pervasive issues of energy resources,
for instance. The spectacle of permitting
this Nation to be paralyzed by a small
group of Senators, who will not accede
to the right of the Senate to decide-as
they can properly do under rule XXII
will haunt this Senate and this country
in this coming Congress unless we are
able to amend this rule to permit the
Senate to eventually come to decision on
great issues that confront our country.

I suggest to my colleagues in the
Senate that we may take no more im
pOl'tant action during the 94th Con
gress than the steps we are now taking
to reform rule XXII of the Standing
Rules.

Let us begin by attempting to examine
the effects of the filibuster-legitimized
and protected by rule XXII-on the
Senate.

At the outset, however, I must frankly
admit that the effects of the filibuster are
impossible to qualify. We may, of course,
look to the fact that there have been 100
record cloture votes in the Senate, since
the adoption of the present cloture rule
in 1917, and see that only 20 have re
sulted in the successful invocation of
cloture. But that is just the tip of the
iceberg, because filibuster has a more
pervasive, subtle influence than those
recorded votes disclose.

The record cloture votes tell a story of
defeat and delay. But, cloture votes
hardly tell the whole story.

Dozens of filibusters took place during
this 58-year period that did not culmi
nate in record cloture votes. Yet, their
toll was surely high in terms of the de
feat, the delay. and the compromising of
important legislation. Many appropria
tions bills, for instance, have been talked
to death because of what they did-or did
not--contain.

Similarly, bare cloture vote statistics
do not reveal the bills that have been lost
in the jam created by filibusters.

And the threat of the filibuster, which
hangs over this body like a heavy cloud,
and which is impossible to quantify, has
often been as effective as an actual fili
buster in influencing the legislative
j:;rocess.

Filibusters have delayed legislation and
have blocked the passage of legislation.
They have prevented the organization of
the Senate, delayed the election of its
officers, and blocked presidential ap
pointments. They have resulted in the
modification of the terms of legislation
and have achieved the enactment of leg
islation favored by those leading the fili
buster. They have delayed the adjourn
ment of Congress and have forced special
sessions. They have cost the taxpayer
much money and the legislative process
much time.

Moreover, it can no longer be said the
filibuster is the tool of the representatives
of one section of the country or of one
political philosophy or that it is used
solely against one category of legisla
tion-civil rights.

When I first came to the Senate 10
years ago, the filibuster rule was used
principally against civil rights legisla
tion, but now it is being used by Senators
from all parts of the country and of all
political philosophies.
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In recent months, however, the fili
buster has been most frequently-and re
peatedly-used to bleck, delay, or com
promise important social, economic, and
governmental reform legislation favored
by an overwhelming majority of the
Members of this body and by an over
whelming majority of the American peo
ple. If the public pronouncements of
some of my colleagues in this bodY are
any indication, Mr. President, we can ex
pect more and more of the same during
the 94th Congress as we seek to deal with
the critical needs and desires of the
American people.

This is a time ()f severe economic cri
sis. One need only look to the unemploy
ment statistics, the inflation figures, or
the production totals to realize the
depths of the problems and that the 94th
Congress will be faced with tough choices
inherent in their solution. Difference of
opinion will engender different legislative
approaches. We must-as has always
been the tradition of this body-consider
all alternatives, engage in extended con
sideration and discussion, and compro
mise where necessary.

All that is true, but it is also true that
we must finally act.

Will we be able to act under the present
rule XXII if a small group of Senators
of whatever philosophy or from what
ever sectian of the country-decide to
frmtrate the will of the Senate?

This is a time of diminished confidence
in the Government and its institutions.
Recent scandal at the highest level of the
executive branch have alerted the Amer
ican public to the fact that-while our
system is strong, workable, and resili
ent-certain reforms and safeguards may
be needed. Various courses of action in
the aftermath of Watergate will be pro
posed. Again, we must study all ap
proaches, debate, and work toward con
sensus solltcions. But again, will we be
prevented from acting once the will of
the Senate has been determined?

Our people have many other needs.
Many cannot obtain quality, reasonably
priced heaJth care. Many cannot reach
their maximum potential in our educa
tional system. Many do not have decent,
livable housing. Many regard our ideal
of equality as a myth. Many cannot fi.nd
employment. Senators will differ over the
best approach to these problems. Some
will favor incentives; some will favor
crimin.al laws; some will favor private
rights of action; some will favor Federal
solutions; some will favor State and local
approaches. But, I worry that rule XXII
will prevent us from doing anything,
while our can3tituents clamor for action.

Writing in the Federalist in 1787, Alex
ander Hamilton said:

In those emergencies of a nation, in which
the goodness or badness, the weakness or
strength of its government, is of the great
est im;Jortance. there is commonly a necessity
for action. The publlc business must, in
some way or other, go forward.

This is such a time, and the U.S. Sen
ate must act. But rule XXII, as it so fre
quently has in the past, may prevent the
Senate of the 94th Congress from acting.

The sponsors of this resolution propose,
what they sincerely believe to be, a rea-

sonable accommodation of the right to
debate and the right to decide. We be
lieve these two, often conflicting rights,
may be harmonized in such a way as to
protect action rather than intransigence.
We believe an amendment to rule XXII
providing for cloture upon the vote of
three-fifths of those Senators present
and voting will sufficiently protect the
important rights which rule XXII was
originally intended to protect without
paralyzing the U.S. Senate.

What, in the final analysis, acre the
values sought to be protected by those
who oppase change in rule XXII? Why
have so many fcught so hard to protect
the Senate filibuster?

Opponents of change claim, first, to be
protecting extended, thorough debate.
Few \vould dispute the importance of de
bate to the thoughtful execution of the
legislative mission. But, as I have pointed
out, the right to debate must be harmon
ized with the right to vote. And even the
staunchest opponents of change in the
filibuster procedure would not advocate
unlimited debate.

The question really boils down to how
thorough debate must be and how long
debate must last. The supporters of this
resolution firmly and sincerely believe
that the proposed change in rule XXII
pratects extended debate. Under the
three-fifths proposal, as under rule XXII
as presently written, attempts to limit
debate do not generally occur until many
hours of debate have taken place. In
thoqe few instances where attempts to
invoke cloture have been quickly pur
sued, the effort was not to limit debate or
to end a filibuster but rather to invoke
the provisions of rule XXII restricting
amendments. Several such instances oc
curred at the end of the 93d Congress.
All understood the importance, under the
circumstances, of limiting amendments,
and the unusually large number of votes
for cloture confirm this understanding.
Moreover, such instances are extremely
unusual.

In addition, even if cloture is in
voked-under rule XXII as written or as
proposed to be amended--100 hours of
debate are still allowed. Surely 100 hours
of debate-following upon what are
commonly lengthy gestation periods for
legislation and careful committee con
siderati:m-when combined with pre
cloture debate, adequately provides for
careful consideration and extended dis
cussion.

Second, the opponents of change in
rule XXII argue that they seek to protect
the right of the minority against the leg
islative onslaught of the majority. Again,
no one would dispute the importance
in the Senate or else\i"here in our con
stitutional system-of protecting minor
ity rights.

The question remains, however, how
to best protect minority rights and when
they are adequately protected. Our Con
stitution is replete with protective de
vices. The Bill of Rights and the Civil
War amendments are specific protec
tions. The tlipartite system, vlith its
checks and balances, is designed to pro-

tect the rights of the minority, whatever
that minority might be. The power of
judicial review entrusts the judicial
branch with the power and the duty to
apply the constitutional protections to
the acts of private and public entities.
Even the Senate itself, with two Mem
bers from each State, is designed to pro
tect minority rights.

Despite these protections, some would
argue that a minority of the membership
of the Senate should be able to stop Sen
ate action when it threatens to jeopard
ize their rights. Possibly this is true. If
so, the supporters of change in rule XXII
believe the protection afforded by the
proposed change is adequate to protect
such rights. Where best to draw the line
for such protection is a metaphysical
task. Why two-thirds or three-ftfths?

Moreover, we would dispute the pro
position that the filibuster has truly been
used by a minority to stop the hasty and
ill-conceived action of an overbearing
majority. An analysis of the uses of the
filibuster in recent years simply does not
support such an argument. Rather, the
device has been used repeatedly by a
small group of Senators as a method for
stopping action and avoiding compro
mise on measures which have been care
fully considered and which were favored
by a vast majority of the Members of
this body-from all sections of the coun
try and of all political philosophies-and
by an overwhelming majority of the peo
ple of this Nation.

Nevertheless, we believe the proposed
change adequately protects minority
rights within this body, while also pre
serving the unquestioned right of the
majority to take action.

A variant of this argument contends
that, rule XXII, SB presently \vritten, pro
tects the so-called small States. But,
rule LXII is not needed to protect the
small States, the Senate itself is de
signed to do that. So it is that each State
has an equal number of representatives
in the Senate. There are no small or
large States here. To the extent that
the small States do need extra protec
tion, they have it. Not only is the number
of small State Senators greater than
two-fifths of the Senate, it is also greater
than one-half of the Senate. Moreover,
even a cursory analysis of the cloture
votes since the adoption of the cloture
rule in 1917 reveals that the issues at
stake bore little or no relation to the
rights of so-called small States.

Mr. President, it is important to em
phasize what the supporters of this
change in rule xxn are not doing. We
are not seeking to establish-nor move
toward-the principle of majOlity clo
ture in the U.S. Senate. I believe I can
safely say that most of the sponsors of
this resolution oppose majority cloture.
We value extended debat-e and minority
rights sufficiently to retain a greater
than-majority cloture rule.

We seek, however-based u;Jon careful
consideration of the often conflicting val
ues at stake and thorough study of past
experience with the present rule XXII
to find a proper way of harmonizing con
flicting values and of relating past ex
perience to the present-day needs of the
Senate. Vie believe the three-flfths clo-
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ture, which we propose, represents the
best approach.

In the coming days, the Senate-and
the Vice President-will be confronted
with a question intimately intertwined
with the merits of our resolution. The
question, simply stated, is: May a ma
jority of the Members of the Senate of
the 94th Congress change the rules of
the Senate, uninhibited by the past rules
of the Senate?

I firmly believe that the majority has
such a right-as the U.S. Constitution,
the precedents of this body, the inherent
nature of our constitutional system, and
the rulings of two previous Vice Presi
dents make clear. On this, I will have
more to say at the appropriate time.

Mr. President, I close with a bit of per
sonal experience. As I speak with citizens
of my State of Minnesota. in the letters
I receive from Minnesota and from other
States, and as I travel throughout the
United States, I hear a recurring theme.
"Why does not the Congress do some
thing about the problems we face?"

Again and again. I hear this complaint,
and so do my colleagues.

Some of this feeling results from a
lack of exposure to the many, excellent
accomplishments of this body. I would
submit. however. that a great deal of this
dissatisfaction and disillusionment re
sults from what the Senate has failed
to do-or has delayed in doing-as a
result of rule XXII.

Legislation has been defeated. legisla
tion has been delayed. time has been lost.
expense has been incurred, and public
confidence in and respect for this body
has been diminished because of the rule
we seek to change today.

Moreover, Mr. President, if the prob
lem is great today, it will only become
greater. As long as rule XXII remains
unchanged, we invite the unfortunate
consequences I have spoken of. As long
as rule XXII remains unchanged. we
inVite self-infiicted legislative paralysis
and its consequences.

I urge my colleagues, in the strongest
terms, to join in this effort and to enable

the Senate to meet the problems of the
United States ·in 1975 and thereafter.

Mr. President, I ask unanimous con
sent to have printed in the RECORD a com
pilation of cloture votes since the adop
tion of rule XXII in 1917. their results,
arid their results under the amendment
to rule XXII which we propose.

There being no objection, the material
was ordered to be printed in the REC
ORD, as follows:
LIST OF CLO'I'URE VOTES SINCE AnOPl'ION OF

RULE 22
Following is a complete list, through the

end of the 93rd Congress, of the 100 cloture
votes ta.ken since Rule 22 wa.s adopted in
1917. Only 20 of these (Indicated by under
Ztning) were successful. In the right-hand
column is shown the vote necessary to in
voke cloture under the proposed three-fifths
rule. Twenty-four additional cloture votes
(Indicated by • In front of the issue) would
have been successful using the proposed
change. Please note that. between 1949 and
1959, the cloture rule required the a1lirma
tive vote of two-thirds of the Senate mem
bership, rather than two-thirds of those pres
ent and voting.

Votes Votes
Yea- needed- Yea- needed-

two· three- two- three-
thirds fifths thirds fifths

Issue Date Vote majority majority Issue Date Vote majority majority

Versailles Treaty .. __ . . Nov. 15,1919
Emergency tariff .. _._ .. __ .. •__ . Feb. £,1921
Tariff biIL.. _ _.. _.. . .. .. _ July 7,1922
World Court __ ..... __ . __ . .. __ __ .. Jan. 25,1926
Migratory birds.. _._ .. ._. __ __ ._ June 1,1926
Branch banking..__ .. __ .. _... _••. .. __ .. _ Feb. 15,1927
Disabled officers.._. .. _ .. Feb. 26,1927
Colorado River _.. _do __ . _. _.
D.C. buildings·._ _.. __ . __ . .. _ _ Feb. 28,1927
Prohibition Bureau .. .. _.. .. __ . _do ... _
Banking Act· .. _ _.. __ Jan. 19,1933
Antilynching_ .. _._. _. _.. Jan. 27,1938

00.. ._ .. __ .._.. __ ... _ _ Feb. 16,1938
Antipoll tax__ .. _.. _.. __ Nov. 23,1942

00. __ ... _. _.. . __ . __ .. _ May 15,1944
Fair Employment Practices Commission __ Feb. 9,1946
British loan .... .. _.. . __ May 7,1946
labor disputes __ •__ .... _ _. _ May 25,1946
Antipoll tax_ ._ .. _ .. __ July 31,1946
FEPC __ •__ _ __ . __ _._ May 19,1950
FEPC. __ __ • _ _.. _. June 12,1950
Atomic Energy AcL.. __ __ . __ . July 26,1954
Civil Rights AcL • __ •. _ _. .. __ Mar. 10,1960
Amend rule 22_. .. __ _. __ .. • Sept. 19,1961
literacy tests .. _._ .. •. __ ._. __ ... May 9,1962

00_ ... _ _ _ _ _. __ .... _. May 14,1962
Comsat Ac!.. __ .. .. __ .. __ Aug. 14,1962
Amend rule 22 .. _... __ • .. Feb. 7,1963
Civil Rights AcL . •__ . __ ._ __ .. _ June 10,1964
legislative reapportionmenL .. __ _. .. _ Sept. 10,1964
Voting Rights Ac!.. ._._ .. ... _ May 25,1965
Right-to-work repeaL_._ ... Oct. 11,1965

00_.. __ ._._._. ._ ._._ .. __ . Feb. 8,1966
00 _ _ _•.. . Feb. 10,1966

Civil Rights Ac!.. . __ . • Sept. 14,1966
00__ •. _. . . __ .. .... _. Sept. 19, 196b

District of Columbia Home Rule __ .. ._._ Oct. 10,1966
Amend rule 22 _.. _. .. __ Jan. 24,1967
Open housing·_. __ . .. _ __ . . Feb. 20,1968

00.· ... . .. __ Feb. 26,1968
00.' . . __ .. _. __ . . __ .. _ Mar. 1,1968
Do.. .. .... Mar. 4,1968

Fortas nomination_ ... _. .. __ .. __ Oct. 1,1968
Amend rule 22 ._ .. __ Jan. 16,1969

00_ .. . .. _ .. _ Jan. 28,1969
Electoral cOllege'_.. __ . .. _.. Sept. 17. 1970

Do.' .. _. __ _. _ Sept. 29,1970
Supersonic transpor!.. __ .• Dec. 19,1970

00 . ._ Dec. 22,1970
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64
54
64
63
60
64
67
62
67
62
66
66
64
62
52
66
62
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63
65
59
66
62
60
58
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57 Amend rule22 __ •__ .. __ .. .. Feb. 18,1971
43 00_ .. _.. __ .._ __ .. ...." Feb. 23,1971
48 Do... __ __ •__ ._ Mar. 2,1971
57 00 ._ __ • _••• __ Mar. 9,1971
47 Military draf!.. .. .. __ •• June 23,1971
50 lockheed loan. _ __ .. .. July 26,1971
52 00.·._ .. __ .. _ July 28,1971
55 Do... _.. __ July 30,1971
50 Military draft. __ • .. __ .. __ __ .. . __ . Sept. 21, 1971
49 Rehnquist nomination__ __ Dec. 10,1971
53 Equal job opportunity •. Feb. 1,,1972
53 Do • __ ..... _.. __ ..... __ . Feb. j,1972
53 00_ .. .. __ . .. _, Feb. 22,1972
47 United States-Soviet arms pacL.._ Sept. 14,1972
48 Consumer Agency • ... .. Sept. 29,1972
50 Do • __ .. . .. _.._ .._ Oct. 3,1972
49 Do _ __ Oct. 5,1972
48 School busing_ .. __ Oct. 10,1972
43 00 .. .. .. _.. _.. Oct. 11,1972
58 00 _. ..... __ .._.. .. Oct. 12,1972
58 Voter registration' .. .._ April 30, 1973
58 Do •. _ _..... .. May 3,1973
57 00 .. _ .. ... .. __ May 9,1973
48 Public campaign financing_ .. .... Dec. 2,1973
58 00 ...... ..... .. .. _.. __ Dec. 3,1973
57 Rhodesian chromeore· ... __ • Dec. 1,1973
54 Do • .. _._. __ .. .. __ • Dec 13,1973
58 legal Services Program' __ . __ .. _. Dec. 13,1973
60 00 __ . . __ .... __ • Dec. 14,1973
56 Rhodesian chrome ore __ .. _. Dec. 18,1973
60 legal services program ...... __ . __ .. Jan. 30,1974
55 Genocide treaty' __ __ .. ... _.._ Feb. 5,1974
59 Do. .. ._. __ .. • __ Feb. 6,1974
59 Government pay raise .. Mar. 6,1974
58 Public campaign financing' ...... _ __ .... _ Apr. 4,1974
56 Do ..... __ _. .. __ ._ Apr. 9.1974
47 Public debt ceiling_ __ . __ .. .. June 19,1974
59 Do. .. .. .._.. . . _do..... __
55 00 __ ... ... __ .... ._ June 26, t974
55 Consumer agency_.. .. __ . .. _. . __ July 30,1974
57 00.' . .. __ .. __ ... _._._ .. _ Aug. 1,1974
58 Do.' ..... __ .. .. Aug. 20,1974
53 Do.' .. .. _.. __ ... _. Sept. 19, 1974
59 Export·lmport Bank_._._. .. Dec. 3,1974
55 00_. __ .. _ __ .. __ • Dec. 4,1974
54 Trade bill __ _. .. .. ._ Dec. 13,1974
53 School busing_ .. __ ..... _.. _.. _ _.... _do.... _
55 Exim Bank .. _.. __ .. __ .. _ _.. d ' ._.
52 Do.' _.. _ _.. __ .. _ _ Dec. 16,1974

Tax reform.. _.. _.. Dec. 17,1974
Social service...... _ _ _.. __ .. ...do... _
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Mr. MATHIAS addressee: the Chair,
The PRESIDING OFFICER (Mr.

GLENN). The Senator from Maryland is
recognized,

Mr. PEARSON. Mr. President. will the
Senator yield?

Mr. MATHIAS. I yield.
Mr. PEARSON. Mr. President, I thank

the distinguished Senator from Minne
sota for his words of approval with re-

gard to my efforts in this cause, and I
e:xpress my great pride in joining him in
the sponsorship of seeking modification
of rule XXII. It is a sense of pride I
equally share in my association with the
Senator from Maryland.

In the remarks I made earlier. I de
voted a great deal of attention to what
the history of rule xxn had been. It
seems to me that the Senator from Min-

nesota has more aptly looked ahead
rather than behind and dealt with some
of the problems that will face us in this
Congress.

The President has indicated that, by
Executive action, he will take acts to in
crease the tax on imported oil. On our
part. we must move to relieve. if we are
to comply with the President's recom
mendation, the lid on old oil and take
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other legislative acts, all of which he
asks to be achieved in the next 90 days.
It is, therefore, the administration which
asks us to move expeditiously, with some
dispatch, and with, of course, great
deliberation.

So I congratulate the Senator on his
remarks, particularly those that look
ahead to the problems in the 94th
Congress.

I appreciate the opportunity to make
these comments, and I thank the Sen
ator from Maryland.

Mr. MATHIAS. Mr. President, when
ever one embarks upon a difficult and
burdensome adventure, it is good to have
stout companions, good companions. I
feel that the Senator from Kansas and
the Senator from Minnesota are among
the outstanding Members of the Senate
who are showing not only every concern
for the country, the Senate, and the in
stitution of Congress by leading this
fight, but also are showing their energy
and skill in the organization of a battle
which has been fought before, but which
I honestly believe is closer to being won
than at any other time in modern his
tory.

The matter before us involves the rules
and procedures of the Senate for termi
nating debates and for coming to a vote.
It is a very simple proposition-so simple
that I suspect many of our fellow Ameri
cans wonder why we even have to dis
cuss it. They elect us to make decisions.
Yet we have begun the session by de
bating at length the question of how long
we shall debate. I am sure that it is a
very mystifying concept to many people.

Our decision on this matter may in fact
decide the fate of the proposals that have
been made for economic recovery of this
country, as has been suggested by the
Senator from Minnesota. Our decision on
this matter may very well decide the suc
cess of our efforts to slow down infiation,
our efforts to protect consumers, and our
attempts to insure that taxes are fair
and eqUitable. Perhaps most important,
our decision on this question may deter
mine whether or not we will restore pub
lic confidence in the integrity of publio
officials and the credibility and viability
of public institutions.

The President of the United States, 2
days ago, in his address to the joint ses
sion on the state of the Union, was par
ticularly blunt in reporting that the
state of the Union "is not good." He out
lined what we all know so well and so
unhappily-that millions need jobs, that
infiation soars, that poverty again creeps
across the land, that health care must
be improved, that education must be bol
stered, that individual rights must be
steadfastly maintained.

We also know, as the President pointed
out, that America must be able to pro
vide economic and moral leadership for
the Western Alliance and for all the
non-Communist world.

The people of the United States are
looking to Washington for responsible
and considered action.

Last November, the people registered
their profound misgivings, as did the
thousands of people with whom I met
during the campaign, about the proce-

dures that are followed in Congress and knew how to say two-thirds when they
about the delays that recur in Congress. wanted it.
The voters implicitly questioned the In order to strengthen the President in
leadership that we in Congress have been the veto power, they provided that the
able to provide. only way we could override a Presiden-

I believe that the voters of America ital veto is with a two-thirds vote of
sent us a signal. Today we shall indicate those present and voting. The same was
whether or not we have received that true of the ratification of treaties, which
signal, and whether or not we are going is supposed to be a solemn act by which
to respond in an affirmative and positive this country makes a binding agreement
way. with another country or series of na-

The issue before us is, How shall we tions.
decide the time at whleh to bring de- The same is true of impeachment. We
bate to a close and to vote up or down on should not be able to remove a President
an issue? In the past, for a number of or any other public officer unless two
years-although certainly not for the thirds of the Senate, having heard a
whole history of the Senate, and in fact serious trial of that kind, votes by two
not even for most of the history of the thirds.
Senate-this procedure has been gov- In the case of the rules of the Senate,
erned by rule XXII, a rule that has it is clear that they intended that at the
taken on a kind of character and per- beginning of each session, the Senate
sonality of its own. and the House had the right to establish

Rule XXII states that debate will be its rules by majority vote.
terminated if 16 Senators file a cloture What we are trying to do is establish
motion and if on the second legislative the right to amend rule XXII so that it
day thereafter, two-thirds of the Sena- is difficult to close off debate, but not
tors present and voting vote to bring impossible.
debate to a close. If two-thirds· of the Examples, I think, prove the case. Just
Senate votes to end debate, then each 3 days ago, the Soviet Government an
Senator is st1ll entitled to 1 hour to ex- nounced that they were repudiating the
plain the merits of his position, to argue U.S. trade agreement of 1972. I think
for his amendment, and to attempt to that is a very unfortunate development.
persuade his colleagues. Well, we can look and see that at the

The proposal before us would reduce end of the last session, when we were
the number of votes needed to end the trying to work out an Export-Import
debate from two-thirds of those present Bank proposal which met the needs of
to 60 percent of those present and vot- our country and our business community,
ing. which responded to the best judgment of

These are interesting figures. They are our Presidential leadership and the lead
statistics, and I think that some con- ership of the committee that worked on
sideration of exactly what they mean it, we were presented with a debate, a
should be given. filibuster. Even though the proponents of

Of course, the simple question, as the a good Export-Import Bank measure had
Senator from Minnesota explained in an enormous majority, they did not have
his remarks, can rise: Why not make it the two-thirds required and in order to
a simple majoritarian rule? Why not say pass an Export-Import Bank bill at all,
just 51, 1 more than a majority? I changes had to be made, not with the
think he did explain fully why that support of the majority of the Senate,
proposition has not been followed in the but in order to accede to the wishes of a
past. small minority of the Senate.

But when we insist on two-thirds, we Those conditions, I think, contributed
are saying that it takes a supermajority enormously to the deterioration of the
of the size that is required to amend the relationship between the United States
Constitution of the United States, or the and the Soviet Union.
supermajority which is required to ratify It seems to me that a not-sa-subtle
a treaty. A treaty, once ratified and con- difference, a profoud different, between
firmed, becomes the law of the land. So 66% percent and a simple majority could
rule XXII says we need majorities of be the difference between an active, re
that size for the simple process of end- sponsible U.S. Senate and one which is
ing debate. dominated by a small minority.

I think there is a substantial, critical Mr. MATHIAS. I thank the Senator,
difference between ending a debate in and I think he has spelled out in a con
the Senate and amending the Constitu- crete way the point I was trying to make.
tion or ratifying a treaty. The degree of difficulty of ending a de-

Mr. MONDALE. If the Senator will bate and coming to a decision, which is
yield, the framers of our Constitution exactly what we are trying to measure
knew the significance of the two-thirds by rule XXII and by the changes we have
rule. They knew it was such a high bur- proposed to rule XXII, can affect the
den that it would be rare to be able to outcome of many vital issues. But in it
achieve it. They knew how to apply that self, the act of closing off debate should
two-thirds requirement when they not take on the same character and
wanted to apply it. when they wanted to,' quality as the highest acts that the Sen
amend the Constitution of the United ate performs, such as amending the Con
States, which they wanted to be a rare stitution or ratifying a treaty. which may
measure, very difficult to achieve. They affect the land area of the Nation, or the
provided that two-thirds of the House, impeachment of the Chief Executive.
two-thirds of the Senate, and most of We are dealing here with a subject
the States had to propose and then rat- which the Founding Fathers considered.
ify a constitutional amendment. They We understand the reasons why the ma-
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jority rule has been bypassed in this case.
But we also understand that there are
two fundamentals in any parliamentary
institution. One of them is that there be
time and opportunity and freedom for
debate. Members can rise and discuss is
sues fully, and they can examine them
without fear of any retribution.

But second, and equally important,
there comes a time for a decision. De
bate can be exciting, or it can be dull.
It can be edifying, or it can be foolish:
But whatever the character of the de
bate, ultimately there comes a time when
we must decide the issue. That is one
of the two fundamentals of any parlia
mentary institution.

Of course, rule XXII implicitly recog
nizes that fact, a time for debate and a
time for decision. It was designed to re
quire more votes to end d8bate than are
required to pass the measure being de
bated; thereby, hopefully, guaranteeing
that minorities will always have an op
portunity to be heard, that the minority
will always be entitled to a fair oppor
tunity to present its Cp.sc. This safeguard
would be preserved by the measure that
we are recommending.

There comes a time. however, as we
all know, when everything that is worth
saying has been said. When that time
arrives, it is also the time for action,
the time to recognize that other funda
mental of any legislative body, the right
to decide. There is not any textbook
that can instruct us in advance exactly
when that moment arrives. There is no
crystal ball. There is no divining rod
that can start fluctuating when the mo
ment to decide arrives.

But in the vast majority of cases, I
think we can agree on a time to vote. \Ve
do it directly by unanimous consent with
no difficulty at all.

On some occasions, Senators, some
times for very valid reasons, delay ac
tion-to get more time, to provide op
portunities to compromise. But there are
also occasions when Senators who lack
the votes to defeat legislation try to ac
complish their purpose by words instead
of by votes. I think that those occasions
are the kind to which we want to direct
our efforts. Those are the tactics that
must eventually be overcome, as has
been long recognized.

Rule XXII says that debate shall end
when cloture is invoked by two-thirds
vote of those present and voting. But as
was suggested by the Senator from Kan
sas, our experience has been that this
number is so high that debate lingers on
even after all that needs to be said has
been said, and resaid.

In quiet times, perhaps the Senate
could afford to wait the extra weeks
while filibusters ground legislation to a
slow death. In less severe, less acute
crises than that which we face today,
bills that were killed through strangula
tion by the words of the opponents may
not have been as urgent for the Nation
as some of the measures that have been
and will be proposed during this session.

Yet we are now so organized as a na
tion, for better or for worse. that unem
ployed men and women throughout the
land may actually suffer deprivation and
hardship because of del&ys of the Con
gress in attending to the legislation

which might ameliorate their lot. Chil
dren may receive less than quality edu
cation because Congress does not attend
to educational proposals before it, and
the results of the delay in Congress can
be very fast and very widespread
throughout the entire 50 States.

So the times when we could afford to
wait weeks or months have certainlY
passed. America today needs !J.ction. Last
November the people asked for action.
The world awaits action. Our vote on this
issue \\111 determine whether or not we
will meet one of the most severe tests
to which the Senate has been submitted.

I hope that we will take the historic
step-a very historic step-of modifying
rule XXII, so that we can address the
issues and the problems which lie before
us.

Mr. President, the Washington Post,
on January 16, published a very interest
ing and persuasive editorial entitled
"Modifying Rule XXII." I ask unanimous
consent that the editorial be printed in
the RECORD at this point.

There being no objection, the editorial
was ordered to be printed in the RECORD,
as follows:

MODIFYING RULE XXII

As one of its forst Items of bl13lness, the
new Senate will consider the perennial prob
lem of striking a reasonable balance between
the right of a minority of senators to debate
and the ablllty of a majority to decide. At
IssUl) once again Is Rule 22, the cloture rule
which requires the votes of two-thirds of
those present and voting to limit fioor debate
and amendments. As experien~e has amply
shown, this rule enables a stubborn minority
to tie up a measure forever or force the ma
jority to make major concessions to bring a
bill to an up-or-down vote. Last year, two
major casualties attributable to Rule 22 were
the consumer protection agency bill, which
was totally blocked, and the legal services
corporation act, which was ba.dly weakened
before a fin3.1 vote could be obtained.

Sens. Walter F. Mondale (D.-Minn.) and
Ja.mes B. Pearson !R-Kan.) are leading this
year's attempt to modify Rule 22 by reducing
the number needed for cloture to three-fifths
of those present and voting. The Senate
should be far more hospitable to such a step
than In the past. For one thing, cloture as
an Issue Is no longer as supercharged as it
was In the era of the Sena~e's great civil
rights debates. Nor are as many senators still
Inclined to champion the principle of un
limited debate. Thanks to the infiuence of
newer members and the press of legislative
business, the world's greatest dellberative
body has become much more efficient and
decisive recently. to the extent that many
debates are limited and amendments re
stricted by routine agreement now.

As a result of such changes, the Senate
has invoked cloture more frequently since
1971 than In the past. Since Hule 22 was In
stalled In 1917, cloture has been voted only
21 times; 9 af those came in the last Can
gl'ess alone. And yet the rule retains Its sting.
Indeed, the new-style, low-key filibusters may
be somewhat easier and more effective than
the old. A determined senator with no more
than 33 allies may now tie up one b1l1 with
out snarling the entire Senate calendar or
subjecting his colleagues to marathon ses
sions. In atr-,er words, the Senate may be
coming to accommodate obstructionism too
much; as filibusters become more gentee'..
they may also grow far more common and
i,-,rliscrimlnate.

The ponlt of the Mondale-Pearson effort
Is not to strip Se::tate minorities of all de
fense against majority tyranny, but rather
to make one weapon, endless debate or the

threat of it, somewhat harder to employ.
Three-fifths, or up to 60 votes, would st1l1 be
an Impressive force to have to muster to
curtail debate. At this point In the Senate's
evolution, such a change seems timely and
reasonable.

Before the Senate can reach a vote on
amending Rule 22, however, a perennial par
liamentary battle must be won. The first step
depends on Vice President Rockefeller as
presiding officer. He wlll be called upon to
decic!e whether the Senate, at tbe start of a
new Congress, may adopt and amend Its
rules by majority vote, or whether Rule 22
applies to efforts to change Rule 22. Vice
Presidents Nixon and Humphrey, In similar
situations, upheld the power of a new Senate
to change Its rules without having to quash
a f.l1buster first. If Mr. Rockefeller follows
those precedents. it will be far easier for the
Senate to debate Rule 22 head-on and to
decide holV much its ways of doing business
should be changed.

Mr. MONDALE. Mr. President, will the
Senator yield?

Mr. MATHIAS. I yield.
Mr. MONDALE. A New York Times

editorial published on Tuesday, Jan
uary 14, argued similarly strongly for
the change in rule XXII which w~ pro
po~e, and for a ruling by the Vice Presi
dent of the United States which would
permit the majority, as contemplated by
the Constituticn, to establish new rules
at the beginning of this Congress. I ask
unanimous consent that this editorial
also be printed in the RECORD at this
point.

There being no objection, the editorial
was ordered to be printed in the RECORD,
as follows:

ROCKEFELLER'S RULING

When the new Senate meets today, It faces
once again the old but fundamental Issue
whether majority rule Is to gUide Its own
proceedings. At stake Is reform of Senate
Rule 22, which requires at least two-thirds
of those members present and voting to shut
off a protracted debate. The effect of this
pro-filibuster rule is that determined minori
ties can tie up the Senate for weeks, some
times klll1ng outright a blll favored by a
majority and In other situations delaying
action whlle haggling for concessions off the
fioor.

Reform of the Senate rules was a perennial
issue two decades ago In the long struggle
to enact civil rights legislation. However,
after the pro-clvll rights majority had re
peatedly demonstrated In the mid-sixties
that it could wear down the fillbusterlng
obstructionists and muster the necessary
two-thirds majority, the steam went out Of
this once-heated controversy.

But in the last two years, the Senate has
again been stalemated by no fewer than nine
fillbusters, none of them related to clvll
rights but all of them damaging to the Sen
ate's eITeGtlveness and self-respect. The b1l1
to establish a Federal Consuiner Agency with
strong enforcement powers was a. notable
victim of this technique. As a reSUlt, Senator
Xo.londale of Minnesota and a sizable group
of bipartisan co-sponsors are again pressing
for rules reform. They urge that debate be
cut off if three-fifths of the Senate so votes.

The first parllamentary hurdle Is to obtain
a rull'1g from the Vice President, the presid
Ing officer of the Senate, that adoption of a
new rule is in order. If so, It can be approved
by a majority vote. Otherwise, the reform
coalition will need a two-thirds majority to
break a filibuster by defendants of the status
quo. It Is an old story for those whose mem
ories go back a decade or more.

Richard Nixon and Hubert Humphrey,
when they served as Vice President, both
made parllamentary rUlings in favor of re-
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form. In view of Vice President Rockefeller's
long association with the cause of human
rights, it would be astonishing if he now cast
his influence in behalf of so tainted a device
as the filibuster. Moreoyer, if the Watergate
scandals are to lead to a renewal of the na
tion's poUtlcal institutions, the Senate would
be a good place to start with a reduction
of arbitrariness and minority privilege. To
day, then, the Vice President has more than
a ceremonial role to perform.

--~""'...........---
APPOINTMENTS BY THE VICE

PRESIDENT
The PRESIDING OFFICER (Mr,

GLENN). The Chair, on behalf of the Vice
President, pursuant to section 2251 of
title 42, United States Code, appoints the
following Senators to the Joint Commit
tee on Atomic Energy: the Senator from
New Jersey (Mr. CASE) , the Senator from
Kansas (Mr. PEARSON), and the Senator
from New York (Mr. BUCKLEY).

QUORUM CALL
The PRESIDING OFFICER. What is

the will of the Senate?
Mr. ALLEN. Mr. President, I sug

gest the absence of a quorum.
The PRESIDING OFFICER. The clerk

will call the roll.
The assistant legislative clerk pro

ceeded to call the roll.
Mr. HARRY F. BYRD, JR. Mr. Presi

dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HARRY F. BYRD, JR. Mr. Presi
dent, I ask unanimous consent that I
may be permitted to speak out of order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

BORING THE BRASS HATS
Mr. HARRY F. BYRD, JR. Mr. Presi

dent, the Subcommittee on International
Finance and Resources held hearings
January 16 on the agreement reached
last month in Martinique between Presi
dent Ford and President Valery Giscard
D'Estaing of France on the debt owed
the United States by France for military
installations taken over by the French
when the North Atlantic Treaty Organi
zation wr.s forced out of France in 1967.

Followir.g this hearing, the Assistant
Secretary of State who testified for the
state Department told reporters that he
found the committee hearing "boring."

This does not surprise me at all. In
fact, I would have been astonished had
he found it otherwise.

Having been around this town of
Washington, D.C., quite awhile, I find
such an attitude to be somewhat preva
lent among high officials of Government.

To their way of ';hinking, it is sophis
ticated and attractive to give away tax
funds supplied by the wage earners. but
it is "boring" to be called upon to justify
such action.

Unfortunately, the senior Senator from
Virginia has found it necessary twice
this week to "bore" high officials of gov
ernment.

Two days ago, January 15, the Sub
committee on General Legislation of the

Armed Services Committee, of which I
am chairman, held a hearing seeking jus
tification from the Defense Department
as to why the cost of the M-60 tank has
increased 38 percent over a I-year period.
The committee directed Defense Depart
ment officials to closely reexamine the
cost estimates.

I rather suspect that as the months go
by, other high officials of government will
be "bored" by committee hearings as I
am convinced that there is too much
waste, extravagance and, indeed, incom
petence in the handling of funds of the
American taxpayer.

I believe very strongly that the han
dling of public funds is a public trust.

I believe, also, that many high officials
of Government need to be reminded that
the only place they can obtain money to
spend, or to give away to foreign coun
tries, must come out of the pockets of
the hard-working men and women of
our Nation.

Money owed the United states by for
eign nations does in reality belong to
the American people, the American tax
payer.

In regard to the 1967 French debt,
these facts were established: As a mem
ber of the North Atlantic Treaty Orga
nization, formed to protect the freedom
of European Nations, the United States
invested $912 million in France. This
breaks down as follows: U.S. contribu
tions of $362 million to NATO facilities
and $550 miilion of direct U.S. Defense
Department investment.

It might be of interest to note, too,
that France had an inventory of $1.5
billion of military equipment given by
the United States on a grant basis.

When the late President De Gaulle
withdrew France from NATO and re
quired all NATO members to leave
French soil, the United states computed
that the co"t of wch action to our CO'ln
try was $373 million. It was this debt
which the two Presidents negotiated at
Martinique.

It was agreed that France would pay
the Ur)jted states $100 million. and that
no intsrest is to be charged. It was not
stipu1:lted as to when payment is to be
made but the state Depnrtment testified
it is hoped that the $100 million will be
paid over a 5-year period.

The debt settlement amounted to 27
cents on the doIlal'. Parenthetically,
Frar-ce "till owes the United StDtes a
World War I debt of $3 billion plus $3
billion in interest.

The Senator from Virgini", as the sub
committee chairman, noted at the hear
ing that the 27-percent figure is similar
to the agreement made with RtIssi8. in
1972 in regard to the Russian debt to
the United states.

Russia OWE:d the United St3.tes $2.0
billion for lend-lease equipmcr.t usable
in the Russian civilian econam,!. S9 )~il

lion for World War II military €'Quipment
\Va" ".'fitten off by the United States. In
1972, the state Department r,greed to
settle the 82.6 bPJion debt for 3 cents
on the dollar plus another 24 cents, pro
vided Russia was extended "most favored
nation" t'~riff treatment and low-inter
est-rate, long-term loans by the United
States.

In other words, Russia would pay the
conditional 24 cents on the dollar to the
United States if the United States would
loan her the moriey to pay it.

I expressed the view at the committee
hearing, and express it again today on
the floor of the Senate, that this so
called settlement of the Russian debt is
a ridiculous one.

I do not doubt that the state Depart
ment found this boring.

Mr. President, I suggest the absence of
a quorum.

The VICE PRESIDENT. The clerk will
call the roll.

The assistant legislative clerk pro
ceeded to call the roll.

Mr. MONDALE. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The VICE PRESIDENT. Without ob
jection, it is so ordered.

AMENDMENT OF RULE XXII OF THE
STANDING RULES OF THE SENATE
The Senate continued with the con

sideration of the resolution (S. Res. 4)
to amend rule :XXII of the Standing
Rules of the Senate with respect to the
limitation of debate.

STATEMENT ON CONSTITUTIONAL QUESTION

Mr. MONDALE. Mr. President, the
constitutional question which the distin
guished Vice President must decide is one
of the most important matters this body
faces as it carries out its duties each
session. Simply stated, the question is:
Does the Senate, under the Constitution,
have the right to adopt rules by major
ity vote at the beginning of a new Con
gress, uninhibited by rules adopted by
past Congresses?

Although two previous Vice Presidents
have avoided ruling on the question, we
submit that the proper procedure and
the correct ruling were made in 1957,
1959, and 19G1 by then Vice President
Nixon and in 1969 by then Vice President
HUMPHREY. If I may quote briefly from
Vice President Nixon's 1957 ruling:

It is the opin!o::J. of the Chair that whlle
the rules of the Senate have been continued
from o!'e Congress to another, the right of
a current majority of the Senate at the be
ginning of a new Congress to adopt its own
rules, stemming as it does from the Con
stitution itself, cannot be restrict~d or lim
ited by rules adopt:ld by ~. majority of the
Sennte iI, a previous Congre~.s.

The supporters of this resolution
would argu·~. und",r the Constitution of
the United Stat('~ thp. rulings of two
p:evious Vice Fres!d2nt~. and the prece
dents ['nd prgdiees of t:1is bod", that a
majol'i~y of the lviembers of tile Senate
of each new Congress have the undiluted
power to determine the rules under which
they will operate during that. Congress.

I rise t:>day to briefiy address that
question, fUld. ir. light of the fact that
the distinguished Vice President is pre
sieling, ta m~!;:e clear what we consider
to be the legal and constitutional basis
for our request.

Analysis begins "ith article I, section
5 of the Constitution. That provision
reads, in pertinent part: "each House
may determine the rules of its proceed-
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ing~:' ~nd I quote directly from the place on this question throughout the

ConstItution of the United States. years, much has been said about the Sen-
That wording, we would submit, has ate being a "continuing" body. Appar

~wo obvious meanings and effects. First, ently, opponents of change in rule XXII
It clearly means that each branch of the find the continuing nature of this body
Congress-each "House" of Congress- as determinative of the power of a ma
may determine its rules. If the language jority of the Senate to act on
has such a meaning, we would suggest rules changes at the commencement of
that the distinguished Vice President a new Congress.
lo~k to the practice of the House for As we have seen, the Senate is hardly
gUJ~ance, as it would be strange indeed a continuing bodY when it wipes the slate
to mterpret the applicability of the clean of bills, resolutions nominations
identical constitutional to the two and treaties at the begi~ning of each
Houses of Congress in different man- new Congress. Nor it is a continuing body
n~rs. If this is done, the Vice President with respect to many of its other actions.
WIll obviouslY find the House regularly But some would argue that because
at ~he beginning of each new Congress: two-thirds of the Members of the Senate
actntg to adopt rules by majority vote. return for each new Congress, this some-

In addition, we would argue that the how makes the Senate a continuing body
article I, section 5 language should be for purposes of rules changes.
read to allow each new Senate-each First, Mr. President, the adjective con
"House" of the Senate-to determine its tinuing is just that-an adjective. It is
rules by majority vote. descriptive, possibly, but it surely is not

Mr. President, we all know that the causative. The word may describe the
first Senate, meeting in 1789, had the return of two-thirds, but the question re
power to make rules by majority vote. It mains whether the return of two-thirds
would be contrary to usual constitutional binds the hands of a new Senate.
interpretation, fundamental democratic We would argue that it cannot and
principles, and commonsense to deny should not. For, despite the fact that
that right to Senates that followed-in- two-thirds of the Senators return, a new
eluding the Senate of the 94th Congress majority may return. That is to say, each
meeting today. new Senate-because of the infiux of

Let us take an example to illustrate one-third new membership-has its own
the soundness of this assertion. Suppose majority. As I have previously discussed,
the Senate, during the 93d Congress, this new majority may not be inhibited
passed a law which provided that it by the past.
might only be repealed by a vote of two- But, even if one admits that the Sen
thirds of the Members of a succeeding ate has some continuing aspects, it must
Congress. Is there any doubt that an surely be admitted that it also has many
attempt such as this to thwart the rights noncontinuous aspects. We would sub
and the wlll of a succeeding Congress mit, Mr. President, that the debate over
would fail and that the succeeding Con- whether the Senate is a continuing body
gress could repeal the law by majority is not very helpful and surely not deter
vote? minative of this important constitutional

Or suppose the Members of one Con- question.
gress passed a law which provided that The other argument often advanced by
a. Congress that followed could not con- opponents of change in rule XXII may
SIder economic legislation? Or suppose be promptly disposed of. It has been ar
the Members of Congress passed a law gued that, by operating under the old
provided that b1lls could only be passed rules, the proponents of change in rule
by unanimous consent in a succeeding XXII are bound by them-both in theory
Congress? Is there any doubt that these and in fact.
attempts by past Congresses to bind the First, Mr. Presrctent, the proponents of
hands of new Congresses would fail? change in rule XXII specifically stated,

The answer, of course, is simple and at the commencement of this debate,
the principle is basic. One Congress may that, by so operating, they did not acqui
not bind another. The power that the esce in the effects of the old rules on their
Members of the first senate had in 1789 effort. This has been the traditional
to make rules is the same power pos- method for making clear that we intend
sessed by the Members of the Senate of to preserve our rights throughout the de
the 94th Congress. ArtiCle I, section 5 liberation as though it were the first day
must be read to allow the majority of of the Congress.
each Senate to make rules to govern its Moreover, to the extent that the old
proceedings. rules may be argued to limit the right of

Even a cursory examination reveals the proponents, they must fall before the
t1;at the right to start anew at the be- Constitution. For instance, rule XXXII,
gmning of each new Congress is the rule to the extent that it might be read to
rather than the exception, in the Senate: limit change in the rules by majority vote,
At the beginning of a new Congress we is subordinate to the constitutional right
reintroduce b!lls, start over with c~m- to make such a change.
mittee consideration of bills, debate and Mr. President, the two-thirds require
vote anew on bills. We also elect of- ment of old rule XXII is not sacrosanct.
ficers at the beginning of a new Con- It is not in the Constitution. It is merely
gre~s, require the resubmission of nomi- a rules provision. When the framers of
natIOns, and reselect committee mem- our Constitution wanted a two-thirds re
bers. In fact, the rules may be the only quirement. they knew how to provide for
aspect of this body's work that is argued one-with the veto override power, sena
to not begin anew at the opening of a torial ratification of treaties. constitu
new Congress. tional amendments, impeachment and

During the debates that have blken eXPUlsion of Members of congres~, for

instance. They did not provide for a two
thirds cloture reqUirement. If you read
the Constitution, it is very clear that the
framers of the Constitution realized what
a severe challenge it was to obtain a two
thirds vote.

They knew how to provide for it when
they wanted it. They provided, for exam
ple, that, in order to make certain the
President's veto power was a real meas
ure of strength in our constitutional sys
tem, one could only override a Presi
dential veto by a two-thirds vote of Con
gress. They spelled it out. They knew how
to do it.

They spelled out that, in order for a
President to make a solemn treaty obli
gation with another country, the Pres
ident must bring that treaty to the Ben
ate and, in order for it to be binding,
had to obtain a two-thirds vote of the
U.S. Senate.

They provided that, if we wished to
amend our. Constitution, it should be a
difficult and a solemn act. ThUS, they
provided that two-thirds of the senate
and two-thirds of the House must pro
pose an amendment, which later must
be ratified by the States.

The same is true for impeachments.
The framers knew that conviction of im
peachment was a harsh remedy, to be
provided only after indictment, after
trial, and after a two-tWrds vote for con
viction here in the U.S. Senate.

The same is true for the expulsion of
Members.

I am saying that the framers knew ex
actly how serious a two-tWrds require
ment was, and they knew when to re
quire it. They did not do so in the con
stitutional provision dealing with the de
veloping of rules of the Senate and the
House. They simply provided that the
Houses shall determine their own rules,
clearly meaning that a majority should
be able to do so.

lf the desire to change the rules can
be subject to old rule XXII, in effect, we
have the novel result that the Constitu
tion of the United states can be amended
by the rules of the senate adopted in a
previous Congress.

We are hard pressed to see how that
argument can be sustained and, indeed,
it has not been on previous occasions by
two former Vice Presidents of the United
States.

Now, Mr. Vice President, I make this
argument today, not in anticipation of a
ruling at this time, but simply to spell
out some of the fundamental principles
that we believe support the proposition
that a majority be given the opportunity
to establish its own rule.

If we are not permitted to do so by a
ruling by the Vice President of the
United States, then it w111 be very diffi
cult-not impossible, maybe, but very,
very difficult-to get the two-thirds vote
required to invoke the old rul~ XXII. If
that is the requirement, if that is the
way in which we are forced to act pro
cedurally, the chances of establishing the
rules, as provided under the Constitution
by majority vote, will have been taken
away from us.

The framers did, however, permit each
House to make the rules of its proceed
ings. It is that right we are asserting to-
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day, Mr. President. It is that right that
must be exercisable by majority vote. It
is that right we ask to have guaranteed
today.

It is obvious that, not only the sub
stance of a Vice-Presidential ruling on
this question, but also the form of that
ruling is vitally important. We would
submit that the Vice President might
as Vice President HUMPHREY did in
1969-rule cloture invoked under old
rule XXII, when a majority of the Mem
bers of the Senate vote for cloture and
the provisions of that rule applicable to
limit debate on appeals from the rul
ings of the Cpair; or, the Vice President
might choose to submit the question to
the Senate. Such a submission, in order
to actually permit a Senate vote on the
question, must be without debate. In
short, the form of the ruling of the dis
tinguished Vice President is also im
portant.

Mr. President, over the many years
that this question has been debated
much has been said and much has bee~
written. Perhaps the best discussion of
this question is contained in a brief pre
sented to the Senate in 1961 by Senators
HUMPHREY, Kuchel, Douglas, JAVITS,
CLARK, and CASE. Many of the arguments
I have advanced today are discussed at
length in this excellent brief. In addi
tion, the Senate ;Jrecedents and House
practice are considered in depth. So that
my colleagues and the distingUished
Vice President might have the benefit of
this excellent document, I ask unani
mous consent that the brief be printed in
the RECORD at this point.

There being no objection, the brief was
ordered to be printed in the RECORD, as
follows:

1961 BRIEF

I. The Majority of the Senate In Each Con
gress Has a Constitutional Right To Adopt
Rules of Proceedings for the Senate of
That Congress Unfettered by Action or
Rules of the Senate of Any Preceding Con-
gress .
Article I, section 5 of the Constitution of

the United States declares that "each House
may determine the rUles of Its proceedings."
Both the language and context make clear
that "each House" means not only the sepa
rate branches of the Congress-that is, the
House and the Senate-but also the separate
branches of each succeeding Congress. No
reason has been or can be adduced to Inter
pret this constitutional provision as a grant
of rule-making authority to the Members of
the House and the Senate meeting for the
first time In 1789 and a withholding of this
same authority from the Members of the
House and the Senate of later Congresses.
Both language and logic lead to the conclu
sion that the constitutional authorltv to
make rules is granted to each House of 'eaCh
Congress.
. Article I, section 5, as we have just seen, is
an Identical grant of rule-making authority
to each House of Congress. It is not dis
puted that the House of Representatives of
each new Congress has the power to, and
does, adopt new rules at the opening of each
Congress. (See point V). The Identical con
stitutional provision cannot reasonably be
given a different interpretation as applied
to the Senate, a coordinate branCh of the
"Congress of the United States." (Article I,
section 1). For, not only do the two bodies
act as a team in the Congress, but the rule
making authority of the House can be ren
dered meaningless If the Senate is not also

in a position to adopt rules that will make
possible the expression of the majority will
of the Senate and thus of the Congress.

Every principle of constitutional construc
tion supports the interpretation of article I,
section 5, which gives the majority of the
Senate present on January 3, 1961, the right
to "determine the rules of Its proceedings"
unfettered by action or rules of the Senate
of any preceding Congress. The Constitu
tion of the United States should be inter
preted In the light of the intention of Its
framers to build a democratic government
reflecting the wUl of the governed not only
for the day but for an enduring future.
What Chief Justice Marshall said in McCul
loch v. Maryland (4 Wheat. 316, 415), of the
congressional power to pass "necessary and
proper" legislation, is equally applicable to
its power to make its own rules Without the
Impediments of the past:

"The SUbject is the execution of those
great powers on which the welfare of a na
tion essentially depends. It must have been
the Intention of those who gave these powers,
to Insure, as far as human prudence could
insure, their beneficial execution. This
could not be done by confining the choice of
means to such narrow limits as not to leave
It In the power of Congress to adopt any
which might be appropriate, and which were
conducive to the end. This provision is made
In a constitution intended to endure for ages
to come, and, consequently, to be adapted
to the various crises of human affairs. To
have prescribed the means by which govern
ment Should. In all future time, execute its
powers, would have been to Change, entirely,
the character of the instrument, and give
It the properties of a legal code. It would
have been an unwise attempt to prOVide, by
immutable rules, for exigencies whiCh, If
foreseen at all, must have been seen dimly,
and which can be best provided for as they
occur. To have declared that the best means
shall not. be used, but those alone without
whiCh the power given would be nugatory,
would have been to deprive the !eglslature of
the capacIty to avail Itself of experIence, to
exercIse Its reason. and to accommodate its
legislation to circumstances,"

LIkewise. article I. section 5, must be read
In the light of the spirit of democratic gov
ernment upon which the Constitution Is
predicated. There Is no more basic prin
ciple of democracy than that the present
shall determine Its own destiny unhampered
by the dead hand of the past. It cannot be
argued, In a democracy, that earller Con
gresses can bind new Senators who are
elected on pledges to particular programs
whiCh old rules make impossible.

We cannot state this proposition as well
as Thomas Jetferson did many years ago:

"Can one generation bind another, and all
others. in succession forever? I think not.
The Creator has made the earth for the Hv
ing. not the dead • • •. A generation may
bind itself as long as its majority contInues
In Hfe; when that has disappeared, another
majority Is In place, holds all the rights and
powers their predecessors once held, and
may change their laws and Institutions to
suit themselves. Nothing then, is unchange
able but the Inherent unalienable rights of
man." (The Jetferson Cyclopedia, vol. VII,
pp. 377, 378.)

As one generation cannot bInd another,
so one legislature cannot bind Its successor.
This fundamental principle of the Independ
ence and fUll authority of each new legisla
ture, recognized by all authorities, has been
well stated by Judge Cooley (Constitutional
Limitations, 6th ed., 1890, pp. 146-147):

"To say that the legislature may pass ir
repealable laws, is to say that It may alter the
very constitutIon from which it derIves Its
authority; since, Insofar as one legisla
ture could bind a SUbsequent one by Its en
actments, it could In the same degree reduce
the legislative power of its successors; and

the process might be repeated until, one by
one, the SUbjects of legislation would be ex
cluded altogether from their contrOl, and
the constitutional provision that the legis
lative power shall be vested In two houses
would be to a greater or less degree rendered
inetfectual,"

The Inherent right of legislative bodies to
be unfettered by previous assemblies has
been forcefully recognized by the Supreme
Court of the UnIted States in cases dating
back over a long period. This right, as ana
lyzed by the Supreme Court, does not arise
from any particular phraseology in Federal
and State constitutions; it arises from the
very nature of successive legislatures in a
democratic society.

In one of the leading cases deaHng With
this problem, the Supreme Court stated:

"Every succeeding legislature possesses the
same jurisdictIon and power with respect to
them as its predecessors. The latter have the
same power of repeal and modlfication which
the former had of enactment, neither more
nor less. All occupy, in this respect, a footing
of perfect equality. This must necessarily be
so in the nature of things. It is Vital to the
public welfare that each one should be able
at all times to do whatever the varying cir
cumstances and present exigencIes touching
the SUbject Involved may require. A ditferent
result would be fraught wIth eVIl." Newton v.
Board 01 county Commissioners 01 Mahoning
County, Ohio (100 U.S. 548, 559).

Again, In response to the argument that
Congress could not change the use of certain
public lands, Mr. Justice (later Chief Jus
tice) Stone said:

"By dedicating the lands thus acquired to
a particular pUblic use, Congress declared a
pubHc policy, but dId not purport to deprive
itself of the power to change that poHcy by
devoting the lands to other uses. The dedica
tion expressed no more than the wlll of a
partiCUlar Congress which does not impose
Itself upon those to follow in succeeding
years. See Newton v. Mahoning County Com
missioners (100 U.S. 548, 559); Connecticut
Mutual Lile Insurance Co. v. Spratley (172
U.S. 602, 621)." Reichelderler v. Quinn (287
U.S. 315, 318).

This prInciple, that no legislature can act
so as to fetter Its successors In expressing
pubHc policy and public wiIl, has been re
peatedly expressed. See Town of East Hart
ford v. Hartford Bridge Co. (10 How. 511,
533); Ohio Life Insurance and Trust Co. v.
Debolt (16 How, 416, 431); Connecticut Mu
tual Lile Ins. Co. v. Spratley (172 U.S. 602,
621); Toomer v. Witsell (334 U.S. 385, 393 (n.
19)). Who would maIntain that, for example,
if the Congress enacts a law providing that
It can be repealed only by a two-thirds vote,
that a majority could not SUbsequently re
peal both that provision and the law Itself
by a simple majority? Such a theory would
be the first, Irreversible step toward the de
struction of democratic government, Yet this
is the very argument whIch Is being made by
those who would assert the binding effects
of the old rules upon the Senate of the new
Congress.

Article I, section 5 of the Constitution, em
powering each House to "determine the rules
of its proceedings" must be Interpreted in
the light of these fundamental democratic
principles upon which the Constitution Is
based; so interpreted, It can only be read to
gIve each branch of each succeeding Con
gress the same power of making Its own rules
that the branches of the flrst Congress had
when they met In 1789. And there can be no
sHghtest question whatever that the majority
of the Senators in 1789 had the right to adopt
rules for their own governance and that that
right could not have been frustrated by any
attempts at fiHbuster.

What we have had in the past dozen years
is a clear illustration of the evils Inherent in
the members of a legislative bOdy seeking to
bind their successors. What we have had Is
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not simply a rule of the past whose inci
dental effect is to bind the present and the
future; what we have had are purposeful
efforts to restrict the authority of future
Congresses by preventing changes in the
rul~s.

First came clause 3 of the Hayden-Wherry
resolution of 1949, which amended rule XXII
to provide that there shall be no cloture
whatever on any proposal to change the rules
of the Senate. The Senate of the 81st Con
gress thus attempted to fasten its wUl on the
Sen~te of all future Congresses; It attem~ted
to perpetuate the present rule XXII for all
time. This was not a sL'11ple effort to pro
vide rules for the Senate's own governance,
but was rather a deliberate attempt to foist
those rules upon the Senate of all future
Congresses. As Senator RUSSELL so aptly
said of clause 3, "the n:les of the Senate
hereafter are not subject to cloture on a
motion to proceed to the consideration of a
change in the standing rules ••• it
[clause 3J permits Senators who ha'le the
courage to do so to protect the parliamen
tary integrity of this body from assaults that
wUl come In the days that lie ahead." (95
CONGRESSIONAL RECORD 2722. See also 95
CONGRESSIONAL RECORD 2230, 2415, 2582-2584,
2573-2675). Clause 3 was, in a word, a de
liberate effort boldly stated to flout the basic
principle that the Members of one Congress
cannot bind their successors. The Vice
President's advisory rulings In both 1957 and
1959 clearly stated his beli~f that clause 3
was unconstitutional.

Then, in 1959, the resolution of Majority
Leader JOHNSON made an even more deter
mined effort to bind the Senate of future
Congresses. While re::novlng clause 3 of the
Hayden-Wherry resolution of 1949, the
Johnson resolution of 1959 added a new simi
larly intended section 2 to rule XXXII read
Ing as follcws:

"2. The rules of the Senate shall continue
from one Congress to the next Congress un
less they are changed as provided In these
rules."

But this prm'islon can no more deny to a
majority of the Senate of the 87th Congress
their right to adopt rules than could clause
3 of the 1949 resolution. True, Its Intent,
when considered in the light of the existing
rule XXII, Is to ,fasten that rule upon future
Congresses until two-thirds of the Senators
vote to cut off a fillbuster against a rules
change and get to a vote on a change In the
rules. But the Intended purrose falls before
article I, section 5, and the basic democratic
principles just discussed. A majority in
1959 5 cannot give a minority in 1961 the
right to prevent the majority In 1961 from
exercising Its democratic will. It cannot be
that such a strategem has effectively given
a minority of senators a perpetual veto power
over the national legislative process.

It might be helpfUl aold clarifying to con
sider some other Dossijle courses t'.1at the
Senate 01 the 81st Conere,s or the 87th Con
gress might have followed to perJletuate
rule XXII. Suppose that, imtead of adopt
Ing sectio;1 2 of rule XXXII, the Je>hnson
resolution had providerl t:lat rules of the
Sens,te "may be ame'lded here:lfter only be
unanlmou~ consent." Certainly no one would
cont,Jnd that the Senaton meotlng on Janu
ary 3. 1961, would ':le bounel ':)y a'"y such rule
and yet this is exactly the purpose and effect
of se~tlJn 2 of rule XXXII. As IO'1g as a
ml:'lorlty of Senators !lre on their feet and
ready to talk and there are n:::t two-thirds of
the Senate ready to vote cloture. there can
be no cha!lge In the rule3 of the Senate even
though 55 perce·.~.t or GO pcr;:e:,t or even more

5 Whether there actually was a majority
for this provision is unclear. It was added
as part of a cor.1prom:Ee package and no
vote was ever tal,en on this prcvlsion sepa
rately.

favor majority cloture. There is llttle dif
ference tetween sUbsta.nce, the only effect
of which is to create a certain result, and
the actual form. When the practical effect
of a prOvision is unconstitutional, it does
not matter that the draftsmen have care
fully avoided a clear expression thereof.

Or let us take a second case. Suppose the
Senate in 1959 Instead of e'lacting section 2
of rule XXXII hac! adopted a rule tllat no
equ31 rlgi1ts legislation could be considered
fer 25 years or some other terms of years.
Again no one woclld dream of arguing that
this rule would bind a majority of the Sen
ate of the l:1c0ming 87th Congress. Yet
again as a practi~al matter, that is exactly
the purpose of the action of the Senate of
1959.

The Senate of 1959, by section 2 of rule
XXXII, tried to ;)ind the future just as much
as if it h"-d re'iuired unanimous CO:l.<ent
to any changes L1 th~ rules or had pro7ided
that the Senate of no future Congre3s could
take up equal rights 1~6Is1ation. Its efforts
to prevent the Senate from respo!lding to the
will of the people cannot succeed u,.der the
authorities cited and principles outlined
above.

Rule XXII, in combln.ltlon with rule
XXXII, is substance masquerading as pro
cedure. Rules are generally intended to fa
cilitate the conduct of business, not to pre
vent it. The purpose of rules is to facll1tate
and pro ride, by orderly procedure, wh3t a
legislative bGdy desIres to do; a rule which
defeats the puriJose for which rnles are estab
lished Is hostile in democratic proce:ses.

Rule XXII, in combination with rule
XXXII, Is not a procedural means of getting
business clone; it Is a substantive means of
preventing business from being done.

It Is a means of the Senate of o,-,e Con
gress seeking to bind Its successors to Its own
rules a:'.d its own Inaction.

It is a me:1ns of keeping the majority of
the Senate and of the people from determin
ing vital SUbstantive issues.

The answer to this attemut to bind the
future lies In article I, section 5, which
gives the majority of the Sermte of the
87th Congress, meeting for the first time on
January 3. H161, the power and the duty
to make Its own rUles, unfettere~l by efforts
of the Se:1ate of an earlier Congress to de
prive this majority of It, constitutional pow
er and responsibility. Rules adopted by the
Senat~ of an earlier Congress cannot prej
uclice the explicit constitutional authority
in article I, section 5.
II. The Four Closest Precedents In the His

tory of the Senate All Support the Proposi
tion That a Majority of the Sennte of a
New Congress Can Act To Adopt Its Own
Rule, Without the Ob~tructlon of Actions
and R.ule~ ')f the Senate of an Earlier
Congress
A. Precedent I-The di~ml0EaI of the Sen

ate printer In 1841: A joint resolution of
1819 authorized each House of ConCire~s to
choose tl1e prl!lter for the next succeeding
House; It provided the method, rights of
pay, and other matters of detail. Pursuant
to this joint resoh:tlon, the Democratic Sen
ate in 1840 chose as printer for the Senate
of the f;>llowing Congress (the 27th Con
greOCi) the firm of Blair & R.ives. Mr. Blair
was editor of the \Vashington Globe, an in
tensely partisan newspaper which supported
the Democratic administration. The Whigs
had given notice durlp.g tl'.e 13.st d.ays of the
2d cession of th", 26th Ccngres, tha,t they
did not con';11er th'1t the De:nccrats had any
cO:lstitutlonal or monl right to choose a
printer for the next Congre~s. Despite these
wp..rnh~J!g, the Democ:r?tic Senate a\varcled the
contra::t for t'1e printing fer th", next Sen
llte to Blair &: Rives.

Immediately t:pon the opening of a special
res210n of the Whig-controlled 27th Con
g!"ess, Senator l\IangunlJ of North Carolina,

introduced a resolution that Blair & Rives
be dismissed as printer to the Senate (9 Con
gressional Globe, p. 236). The resolution was
heatedly opposed, largely on the authority
of the established usage under the Joint
resolution of 1819. The opponents argued
that a. printer had been elected 10 times
under the authority of the resolt.tion and
that now, on the occasion of the 11th elec
tion, the unconstitutionality of the author
Izing remJ~ltion was claimed too late.

Senator Allen, of Ohio, in a statement
quoted several times during the recent Sen
ate debates on rules changes, summed up the
position of those contending for the bind
ing effect of the action of the previous Sen
ate In these words:

"And as to the assertion that this was a
new Senate, he denied the fact. • • • There
was no such thing as a new Senate known
to the Constitution of this Republic. They
might as well speak of a new Supreme Court
as of a new Senate."

Senator Buchanan and others supported
Sena.tor Allen, arguing for the theory of the
Senate as a permanent and continuous body
bound by the actions of the Senate of an
earlier Congress.

Rejecting the appeals of Senators Allen,
Buchanan, and the other Democrats, those In
favor of the dismissal of the printer desig
nated the resolution of 1819 as a nullity be
cause it attempted to bind the actions of
future Houses of Congress. The argnment
that the Senate of one Congress could not'
bi!ld its succesmrs prevailed; the resolution
to dismiss the printer was adopted 26 to 18.

In a word, the Senate of 1841 rejected the
theory that the action of the Senate of one
Congres~ could bind the Senate of a later
Congress. The Senate rejected this theory
In the face of the same arguments of perma
nence and continuity that are now being
made by the supporters of rule XXII. In
deed, It Is significant that Senator Taft, lead
Ing the battle against the motion to take up
rule.1 In 1953, relied heaVily upon the quota
tion from Senator Allen in the 1841 debate,
despite the fact that Senator Allen's state
ment and his theory had been repudiated by
a ma10rity of the Senate when It voted to
dismiss the printer. In other words, those
who relied upon the statem",nts of Senators
Allen, Buchanan, and their colleagues were
relylag upon the srguments of the defeated
side; It was as though, in arguing to a court,
a lawyer had relied upon a decision that had
been overruled.

B. Precedent 2.-Abrogation of the joint
n~les In 1"76: The story of the abrogation of
the Joint rules and their relevance to the
present ISS'.le was well stated In the Leader
ship Conference Brief, 99 CO~TGRESSIONAL

RECORD 187, and quoted in the 1957 brief sub
mitted by Senators joining In the motion to
take up rules (103 CONGRESSIONAL RECORD 24,
26). We again quote that statement in full:

"In the First Congress the Senate and
Hous'e adopted joint rules to govern the rela
tlOl>shlp and necessary business betweeu
them. Annals of Congress, 57-58. 987.
Thereafter, these joint rules of the two
Houses were treated as in force and revised
and amended, although the Senate and
House did not adopt them at the beginning
of e1ch Congress.

"In 1865, rule XXII of the joint rules was
adopted In an attempt to settle the long
standing controversy on the method of
ccunting electoral votes. In 1869, there was
a Violent quarrel between the two Houses .of
COllgress o-,er the effe::t of this partiCUlar
joint rule. This led to a dete,minatlon hy
a pcrtion of the Senate to res~lnd that rule,
I', antlcip::tion of any problems over the
counting of electoral votes which might arise
from the 1876 presidential election (Haynes,
op. cit., supra, page 245 et f ~q.). The desire
cf the Senate to eliminate joint rule XXII
led to the end of acqulescense of each new
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Senate in the continuation of the joint rules
and the Senate in the 1st session of the 41st
Ccngress, after 87 years of unbroken histori
cal usage, demonstrated its rigllt to adopt
new joint rules at the beginning of each new
Conbre£5

"On December 15, Senator Edmunds, of
VermoLt, Introduced a resolution to adopt
the joint rules in force 6.t the close of the last
session of Congress. Senator Bayard, of Dela
ware, as!~ed whether this was necessary, and
Senator Edmunds answered:

"'That, as a celebrated Engllshman said,
is past finding out. The object of this reso
lution is to ascertain from the proper Com
mittee on Rules (which had jurisdiction over
the joint rules as well as the Standing Rules
of the Senate) whether the joint rules that
were in force at the last session of Congress
are in force now Without any vote; and, If
so, upon what principle of law or joint pro
ceeding; and If not, of course to take some
steps to have some joint rules between the
two Houses,' (4 CONGRESSIONAL RECORD 220).

"The resolution was referred to the Com
mittee on Rules, which reported it back fa
vorably with a technical amendment making
it a concurrent resolution. Senator Hamlln
argued that the joint rules operated only
by acquiescence (4 CONGRESSIONAL RECORD
309). Considerable heated discussion en
sued, in which Widely different theories as
to the effect and validity of the joint rules
were stated. The one point receiving con
stant reiteration was that the joint rules
had operated by acquiescence, and must be
subject to change. senator Hamlin, as he
gave the committee report, stated it as
follows:

" 'It is only by acquiescence in long years
that they have been treated and regarded as
rUles, and not by an affirmative vote either
of the House 0.' of the Senate' (4 CONGRES
SIONAL RECORD 309).

"Recognition that common consent or
acquiescence could give valldity to that
which was otherwise doubtful only so long as.
the acquiescence continued was voiced by
Senator Merrimon, who said in the course of
this debate (4 CONGRESSIONAL RECORD 431
432):

" 'It seems, as the venerable senator from
Maine [Mr. Hamlln) stated on a former occa
sion, that this matter has passed uniformly
from the beginning of the Government down
to this time without question. The ques
tion is now raised, and if today some action
of Congress should be reqUired under the
joint rules, and a Senator should rise and
say "I object," there would be the end of it.
It is only by common consent that the prac
tice to which I have referred has prevailed.'

"Despite the appeals to history, longstand
Ing practice, and the venerability of the
joint rules, the Senate voted to reject a sub
stitute resolution which would have treated
the rules as In force and provide for an
amendment of those rules, and accepted the
initial resolution which was framed on the
theory that no joint rules existed at the
opening of the new Congress (4 CONGRES
SIONAL RECORD 519).

"Thus, the Senate passed a concurrent res
olution adopting the joint rules anew for the
44th Congress. The House never passed this
resolution. The Senate, at various times,
since then has made an effort to have joint
rules passed but they never have succeeded
(Gllfrey, Precedents, 1914, p. P-441; Hinds,
secs. 6782-6787.) In most respects the
House and Senate now operate In the Same
manner as they did under the joint rules on
some theory of usage.

"The decision, by vote of the Senate, that
the joint rules were not in effect demon
strated that the joint rules had existed only
by acquiescence and that the acquiescence
of even 87 years was in no way binding when

a majority manifested Its will to the con
trary. It also showed conclusively that the
method by Which the majority in such a sit
uation manifests its will is by the adoption
of new rules and not by amendment of the
old ones."

C. Precedent 3-Senator Walsh's resolu
tion and arguments in 1917: At the opening
of the 65th Congress in March 1917, Senators
Owen of Oklahoma and Walsh of Montana
raised the question whether the rules of the
preceding Senate were binding upon the
new body.

Senator Owen, on the first business day of
the Senate of the new congress, March 6,
1917, refused to permit a bill to be referred
to committee on the ground that commit
tees were not in existence at the beginning
of this new Congress, and Senator Walsh
supported Senator Owen's conteiltlon.

On March 7, Senator Walsh presented a
resolution squarely raising the Issue whether
the rules carried over from Senate to Sen
ate and presented his now famous argument
against the old rules being utlllzed to frus
trate the right of the Senate of the new
Congress to adopt rules for its governance.
Said the Senator: "A majority may adopt
the rules In the first place. It Is preposter
ous to assert that they may deny to future
majorities the right to change them."

On the evening of March 7, after Sena
tor Walsh's resolution and s!leech, caucuses
of both parties voted to approve a change
in rule XXII to provide for cloture by a two
thirds vote. The resolution was debated by
unanimous consent without ever being re
ferred to committee and was adopted on
March B, 191'i (76 yeas, 3 nays). Senator
Walsh, who had accompllshed his purpose
of obtaining the cloture rule he sought
dropped his resolution.

D. Precedent 4-Vlce President NIXON'S
Advisory Rulings In 1957 and 1959.

At the opening of the 85th and B6th Con
gresses in 1957 and 1959, several Senators
made parliamentary inquiries of Vice Presi
dent NIXON. With clarity and consistency
the Vice President gave repeated advisory
rulings that a majority of the Senate of a
new congress can act to adopt Its own rules
without the obstruction of actions and rules
of the Senate of an earlier Congress and that
a motion to cut off debate would be In order
against a filibuster attempt to prevent a de
termination of the rules to govern the Sen
ate of the new Congress. These rulings are
quoted earlier in this brief and will not be
repeated here. But even a curaory glance
back at these rulings will be sufficient to
make clear that they follow the Constitution
and precedents with logic and reasoning.

Thus, In the four closest precedents, the
Senate, while some of its Members talked
"continuous body" and others talked In a
contrary vein, each time supported the right
of the Senate to adopt new rules unfettered
by past actions. The printer was dismissed
In 1841 despite the argument that this could
not be done In the face of the action of the
Senate of the earlier Congress; new joint
rules were adopted in 1876 despite the action
and acquiescence of the Senate of the earlier
congress; a new cloture rule was adopted
in 1917 by overwhelming agreement once the
argument was made that the old rules did
not bind the senate of the new Congress; and
the Vice President's advisory rulings in 1957
and 1959 were well received by the Senate.
III. The senate of Each New congress Makes

a Fresh Start on All ActiVities; It Has a
Right To Make a Fresh Start In Whole
or In Part on Its Rules If a Majority So
Desire
In every major activity the Senate recog

nizes a constitutional right of the Senate of
each new congress to determine both legiS
lative and executive business anew. All con-
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sideratlon of bills,· resolutions, treaties and
nominations starts at the beginning of each
Congress without reference to or continua
tion of what has taken place in the past;
new officers and committee members are
elected in the Senate of each new Congress;
when the Senate finally adjourns. the slate
Is wiped clean; the proceedings begin again
In the next Congress.

For convenience, we present an analysis of
the operations of the U.S. Senate In tabular
form.

The thing that stands out in the analysis
is that everything starts afresh with the
possible exception of the rules.' And these,
too, it is submitted start afresh In whole or
in part the moment a majority of the Sena
tors at the opening of the Senate of a new
Congress so will it and so vote. All that has
happened over the past years is that there
has been acquiescence In the carr~'over of
rules of the Senate from Congress to Con
gress.' Carryover of the rules based on ac
quiescence Is certainly no precedent for argu
ing that the earlier rules bind the Senate
of the new Congress in the absence of such
acquiescence. Absent acquiescence, the Sen
ate of the new Congress has power to adopt
its rules at the opening of the new Congress
unfettered by any restrictive rules of earlier
Congresses. The acquiescence in rule XXII
will be ruptured when the resolution pro
posed herein is offered on January 3. 1961.
IV. The Tall;: About the Senate Being a Con-

tinuing Body Is Both Misleading and Ir
relevant: Whether or Not the Senate Is
Properly Termed a Continuous Body as an
Academic Matter Does Not Determine
Whether a Majority of the Senate of the
87th Congress May Adopt Its Own Rules
Unobstructed by the Actions and RUles of
the Senate of Earlier Congresses
As we have seen In points II and III, the

Senate has not in the past acted as a con
tinuous body.

• As was well said In the 1957 brief of the
Legislative Reference Service of the Library
of Congress, in referring to the fact that no
action In connection With bills carrIes over
from the Senate of one Congress to the Sen
ate of the next Congress:

"This necessary practice is not grounded
upon a rUle only but upon art. I, sec. I, of
the Constitution of the United States which
vests all legislative power in the Congress.
As the legislative business of one Congress
cannot carryover to a subsequent Congress,
a fortiori, the legislative business of one
part of the Congress cannot carry over to
that part of a subsequent Congress."

'It has been suggested that the very fact
that the Senate rules referred to In the above
analysis provide that Senate bills, resolu
tions, treaties, nominations, etc., start afresh
is evidence that, in the absence of these
rules, Senate activities and business would
not start afresh. There are several answers
to this suggestion: (i) The rUles codified
rather than reversed eXisting practice. (11)
At least With respect to legislative business,
starting afresh is a constitutional neces
sity. See note 6, supra. (1Ii) Senate rule
XXXII provides for the continuation of
legislative business from session to session
of the same congress; the existence of this
rule hardly proves that the opposite would
be true In the absence of rule XXXII. No
more does the existence of the various rules
prOViding that Senate business and activities
start afresh in a new Congress prove that
the opposite would be true in the absence of
these rules.

"Except, of course, in 1917, when Senators
Walsh and Owen refused to acquiesce untU
the Senate adopted the cloture rule they
sought, and in 1953, 1957, and 1959, when
Senators joining In the Anderson motion re
fused to do so and the Senate, in voting to
table the Anderson motion, indicated Its
acqulescence in the old rules.



766 CONGRESSIONAL RECORD- SENATE
ANALYSIS OF THE OPERATIONS OF THE U.S. SENATE

January 17, 1975

Activity

Senate acts
anew in each
Congress

Senate bound
by Senate
of preceding
Congress Comment

I. Introduction of bills • •__ • X
2. Committee consideration of bills • • __ • ._. X
3. Oebate on bills • •• __ • •__ X
4. VotinR on bills • • • •••••_ X
5. Election of officers •••••• •• _._. X

6. Consideration of validity of senatorial elections•• ._ •• •• _. X

7. Consideration of treaties •• ••• X
8. Submission and consideration of nominations_. __ • ._. __ • X
9. Election of committee members_ ._. • ._._._. • X

10. Adjournment.._ ••• -.. -- •• _--- •• -•• -•••••• - ••••••• X

11. Rules _•• •• - - - -- - -- - -. - - - -- ••• - --•• - - -.- •••••••••••••• (1)

• • See Senate rule XXXII.
______ ._________ Do.
____ • .____ Do.
• • • Do.
_______________ • While the old officers ~arry over until n~w ones are ~lected. the carryover does not prove

rules carryover. It IS a mere convenrence. Even In the House. the Clerll carries over
until the new one is elected. Obviously this does not prove that House rules carryover,
they do not.'

----••• -.------- Altho~gh.credentials of a Senat~-~Iect are often presented to the Senate prior to the
begmnlng of hIS term, the ,al,dlty of the credentials can only be considered by the
Senate to which he was elected and not before.

________________ See Senate rule XXXVII(2).
________________ See Senate rule XXXVIII(6).
------------ See rule XXV. While old committees carry over until new ones are elected. the carry·

over does not prove rules carry over. It is a mere convenience. Even in the House
the Clerk carries over until the new One is elected. Obviously this does not prove thai
House rules carryover; they do not.

•• • AdjournS sine die. When Congress ends at noon of a particular day, and a special session
of the Senate of the new Congress is called, the Senate adjourns at noon, and one minute
afterward opens the new session.

(1) Past practice of Senate on rutes is ambiguous. It can be explained as acquiescence in past
rules. which can either be repeated at the opening of the Senate of any new Congress by
beginning to operate under them or which can be refused by the adoption of new rules
in whole or in part.

, Similarly, the fact thaI the President pro tempore carries over until there is a change of party 9), is evidence that the Senate of each new Congress responds 10 the will of the majority of the
control of the Senate is no evidence of rules carryover. On the contrary. the fact that an election of Senate of that Congress.
a President pro tempore automatically follows ashift in party control (see 99 Congressional Record

It did not act as a continuous body in 1841
when it dismissed the printer chosen by the
Senate of the earller congress; it did not act
as a continuous body in 1876 when it adopted
new joint rules; and it did not act as a
continuous body in 1917 when it yielded to
the contrary arguments of Senator Walsh
and adopted the cloture rule he demanded
(pOint II).

It does not today act as a continuous body;
it wipes the slate clean on b11ls, resolutions,
treaties, and nominations at the beginning
of each new Congress (point III).

It would be circular reasoning, indeed, to
argue that, despite these actions, the Senate
is a continuous body because it has acqUi
esced in the carryover of rules in the past
and is now bound to continue to acquiesce
in the old rules because it is a continuous
body.

No one would deny that many senators
have talked in terms of a continuous body
and that textbook writers have accepted this
talk in their academic works. But the talk
has been largely by those who tried-unsuc
cessfully-to use the phrase to prevent sen
ate action departing from that of the senate
of an earller Congress and who have faUed
in their efforts.·

The essence of the matter, of course, is
that the term "continuous" is an adjective
reSUlting from the two-thirds carryover of
Senators, not a cause of anything. Also, it
can be appropriate when considering one
aspect of the senate and inappropriate when
considering another. The adjective may, for
example, be well used when it is simply
meant to convey the fact that two-thirds of
the Members of the senate carryover to the
succeeding Congress; but, equally clearly,
the adjective "continuing" is inappropriate
when it is intended to convey the idea of a
body which wipes the slate clean in regard
to bUis, treaties, nominations, etc. (see point
ill). But Whether or nott he term "continu
ing" is a good or a bad adjective,1° it has not
been a successful adjective when utUlzed
against concrete proposed action. It cannot
prevaU over a.rtlcle I, section 5 of the Con
stitution empowering each House "to deter
mine the rules of its proceedings " nor
sanction a device by which the Senate of a

• We have already seen (point n, A) how
senator Taft and others quoted senator Allen
and his colleagues who were on the losing
side in the 1841 debate over the dismissal of
the printer.

10 The passing reference to the senate as
continuing body in McGrain v. Daughtery

previous Congress attempted to fashen its
wUl upon the future. Whether the Senate be
continuous not for other purposes, its by
laws (rules) are void where they confilct
with its charter (Constitution). If, by say
ing that the senate is a continuous body,
it is intended to assert that the rules of
yesterday can bind the senate of the Con
gress of today, the simple answer is that the
first obligation of the Senate is not to its
rules but to the people and the Constitution
froxn whence its power derives. There cannot
be a constitutional obllgation of the senate
to observe rules whose purpose and effect
is to deprive it of its constitutional right
to make its own rules.

Actually, parllamentary bodies generally
have both continuous and discontinuous
aspects. The House of Representatives, as
we shall show in point V, has continuous
I8.Spects and yet no one refers to it as a con
tinuous body and no one disputes its right
to adopt new rules at the beginning of each
Congress. By the same token, the Senate
has both continuous and discontinuous as
pects: its llmited continuous aspects do not
support the proposition that the senate of
an earller Congress can prevent the Senate
of a new Congress from acting upon rules

(273 U.S. 135), is much discussed and llttle
analyzed. That case involved an investiga
tion into the malfeasance of Attorney Gen
eral Daughtery, which was begun in the
68th cong., and the valldity of a SUbpena.
to the Attorney General's brother which had
been issued during the life of that Congress.
Before the Supreme Court handed down its
decision, the 68th Congo had expired. In
considering Whether the case had become
moot as a result of this fact, the Supreme
Court pointed out that the Senate could
now revive the committee "by a motion to
that effect" and therefore there was a po
tential need for the information sought from
Daughtery. All the Court held was that the
senate had power to revive a committee
started in one Congress by action taken by
the senate in the next Congress. This de
cision did not involve the determination
that the senate was a continuing body for
all purposes, s1nce it dealt only with the
problems of continuing investigations; ac
tually, even the finding of the Senate's con
tinuity in this respect is open to question,
since a truly continuing body would not
require a new motion to continue the work
of the committee. In a word, the Court dis
proved its own dictum.

as the majority may determine at the cpen
ing of the new Congress.

The relevant difference between the House
and the Senate, which causes the latter to
be described sometimes as a continuous body,
is the fact that two-thirds of the Senators
carryover from Congress to Congress. But
the fact that two-thirds of the Senators
carryover to the new Congress is not rele
vant to the question whether the rules of the
Senate of one Congress bind the Senate of
the next Congress. What is relevant is the
fact that one-third of the Senators do not
carryover and that, in the course of a. very
few years, a majority of the Senators do not
carryover; and in the course of a Httle more
than a generation, no Senator carries over.

The argument for the carryover of the
rules seems to come down to this: Because
two-thirds of the Senators carryover, the
Senate is a continuous body; because the
Senate is a continuous body, the rules carry
over. Striking the words "continuous body"
out of this formula, the argument comes
down to this: Since two-thirds of the sena
tors carry over, the rules carryover. But this
is a patent nonsequitur. It assumes that the
carryover of two-thirds of the Senate always
carriers over a majority in favor of the rules.
The infusion of one-third newly elected sen
ators-both by their numbers and their
power of persuasion-may very well change
the majority view on rules and it is this
majority view that is determinative tmder
our constitutional democracy, not Who car
ries over. That the new one-third may
,change the majority on any matter is well
1llustrated by the shifting of the Senate
from party to party over the years. The
argument that the two-thirds carryover pre
vents the new majority from acting on the
rules disenfranchises not only the newly
elected one-third, but the new majority who
are prevented from exercising their powers
and duties to make the rules for their own
work and laws for the people. To say that
the Senate of the 87th Congress in 1961 is
the same as the Senate of the 1st Congress in
1789 because two-thirds of its members car
ried over to the Senate of the 2d Congress is
to prefer romantic form to rational sub
stance and dubious academic theory to prac
tical reality.

Some Senators genuinely beHeve the sen
ate is a "continuous body." Others genuinely
believe that it is not, that it acts as a "dis
continuous body." Both have the right to
their opinions. But when a descriptive term
reSUlting from nothing more than the carry
over of two-thirds of the Senators is used as
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1.2 Actually the precedent set by the House
in adopting its rules at the opening of each
Congress goes far beyond what is proposed
here. The Senators backing majority rule
are not now proposing the adoption of all
the rules at the opening of Congress. All
they are suggesting is the adoption of a new
rule XXII and the right of the majority of
the Senate of the new Congress to adopt that
new rille XXII without obstruction in the
form of action by earlier congresses. Cer
tainly the right to adopt a whole new set of
rules unfettered by old rules includes the
right to adopt one or more new rilles unfet
tered by old rilles.

terials demonstrate that the longer term for
Senators was established in order to provide
a moderating force in Congress. a body which
would have stabl11ty and the opportunity via
its longer term to acquire specialized knOWl
edge in the field of foreign affairs and some
independence from the pressures of politics.
(See Prescott, "Drafting the Federal Con
stitution," pp. 247-260.) It is equally clear
from the debates in the Constitutional Con
vention that there was a firm desire to avoid
the establishment of a permanent upper
house similar to the House of Lords. Thus
the Convention dismissed without even a
vote a suggestion made that tenure might
be for life. It rejected the proposal of a
9-year term in favor of the shorter, 6-year
term. The fact that the Founding Fathers
desired to give a measure of stab1l1ty to one
branch of the Congress cannot support any
artificial theories abrogating the right of new
senators in each new Congress to have equal
voice in establishing "the rules of its pro
ceedings." If the rules cannot as a matter
of actual fact be changed at the w111 of the
majority, as in the House, the Senate will
have been converted into that permanent,
undemocratic and irresponsive body which
it was the particular intention of the drafters
of the Constitution to prevent.1.2
VI. Majority Rule Is the Basic Principle of

Legislative Action Prescribed by the Con
stitution of the United States: The
RUlings of the Vice President Should Be
Made in 1961, as in 1957 and 1959, in the
Light of the Fact That His Decision May
Well Determine Whether Constitutional
Majority Rule Is To Be Regained in the
Senate of the United States
Majority rule has not existed in the Senate

of the United States for many years. The
filibuster and the threat of filibuster have
prevented the majority from carrying out its
wlll in the Senate and thus in the Congress.
This is in direct opposition to the letter and
majority rule as the basic principle of our
Government, and the basis of the enacting
power of the Houses of Congress. The Su
preme Court has aptly described the principle
of majority rule as one "sanctioned by our
government practices, by business pro
cedure, and by the whole philosophy of
democratic institutions." N.L.R.B. v. A. J.
Tower Co. (329 U.S. 324, 331).

The pervasive need for majority rule was'
recognized at the Constitutional Conven
tion. Alexander Hamilton, writing in the
Federalist, No. XXII, strongly emphasized
this need as follows:

"To give a minority a negative upon a
majority (which is always the case where
more than a majority is requisite to a deci
sion) is, in its tendency, to subject the sense
of the greater number to that of the les
ser • • '. If a pertinacious minority can
control the opinion of a majority, respecting
the best mode of conducting it, the majority,
in order that something may be done, must
conform to the views of the minority; and
thus the sense of the smaller number w111
overrule that of the greater, and give a tone
to national proceedings."

The authors of the Constitution prescribed
majority rule as the rule for congressional

11 In 1951, the proposed rules were amended
and then adopted without undue interrup
tion of House business even though efforts
to close debate by use of the previous ques
tion motion were unsuccessful.

a reason for preventing the majority of thel03 CONGRESSIONAL RECORD 47). Even when
body from determining the Senate's actions, a controversial change has been proposed, the
an adjective is being confused with a reason debate does not run on unduly (see adoption
and an effect with a cause. The parliamen- of new rules for the 81st and 82d Congresses
tary deadfall dug by the Senate of a dead at 95 CONGRESSIONAL RECORD 10; 97 CONGRES
Congress, harInless enough as an abstraction, SIONAL RECORD 9)." During the period pre
should not be perInltted to stultify and de- Uminary to the adoption of the rules, the
stroy the power of the Senate and of the House operates under general parliamentary
entire congress in the present. procedure (21 CONGRESSIONAL RECORD 740-
V Th P actl e of the House of Representa- 749; 99 CONGRESSIONAL RECORD 24) and under
'tlve~ i~ Re:dopting Its Rules in Each New general parliamentary procedure debate on
C s Is a Relevant Precedent tor tIle the rules can always be effectively closed by
Son~s a call for the previous question (99 CON-

ena GRESSIONAL RECORD 24). The experience of
As we have noted many times in this brief, the House within the last 50 years in adop

article I, section 5, of the Constitution pro- tlng rules has proved conclusively that the
vides that "each House may determine the necessity for periodic adoption every 2 years
rules of its prcoeedings." Article I, section at the opening of each new Congress does
1 provides that "all legislative powers herein not delay either the organization of the leg
granted shall be vested in a Congress of the islatlve body or the prompt consideration
United States, which shall consist of a Sen- of legislative i~uslness.
ate and House of Representatives." The C. Carryover of House Clerk: Perh:lps the
Constitution contains reference after refer- most striking example of a House procedure
ence to the Congress of which the Senate is Which, at first glance, is Inconsistent with
a coordinate part. Where any differences in the House's view of Itself as a discontinuous
the conduct or authority of the two Houses body is the carryover of the Clerk of the old
are intended, they are set forth in express House for the purpose of opening the new
terms in the Constitution and no difference session of congress In the new House. This
is expressed in relation to the determination procedure is described at 100 CONGRESSIONAL
of rules. We believe, therefore, that the RECORD 188 (see also Cannon's Procedure in
Senate can properly consider the history and House of Representatives 175). It is now au
practice of the House of Representatives in thorized by statute, although, of course, that
the adoption of Its rules. statute, like the provisions of the Legislative

A. Brief history of House practice on Reorganization Act. \s subject to change by
adoption of the rules: The House in the the House in the exercise of its constitu
First congress, as one of its first acts, tional right to make its own rules. That
adopted rules of procedure, based on those statute, moreover, merely codifies a long
used in the Continental congress (Galloway, standing custom and House rUle, under
"Congress at the Crossroads" (1946), p. 13; which the House operated prior to the
Annals of congress 121). The House of the statute. The carryover procedure Is not
second Congress instituted the system, now limited solely to the Clerk, for, in case the
in use, of adopting the rules of the prior Clerk is absent, the duty falls upon the
House at the beginning of the session (3 Sergeant at Arms and next on the Doorkeep
Annals of congress 143). This practice ap- er (Hinds, "Precedents," 15). This well
parently continued untU 1860. However, for known and unquestioned procedure offers a
the 30-year period from 1860 to 1890, the further convincing demonstration that nec
House operated under a system of acquies- cessary procedural carryovers, acquiesced in
cence in past rules, without necessarily for- over a long period of time, do not change the
mally adopting new rules at the begirming nature of a legislative body and cannot ob
of each Congress. During this period the llterate nor diminish the constitutional and
House operated under a resolution prOViding moral right of a majority of an American
that the 1860 rules of the House should be legislative body to make its own rilles.
the rules "of the present and subsequent The House also carries over certain other
Congresses unless otherwise ordered," This functions. These are listed in sections 6748
rule remained in existence untl1 1890 and 6754 of Hinds, "Precedents." Hinds, in Bum
operated as the source of authority for the mar1zing these carryover procedures, points
rules of the House. out that, although the House becomes

In 1890, there occurred perhaps the most functus officio at the end of its terms, in
famous example of a change in basic legisla- practice certain rules extend into the new
tive procedure in our country. Speaker Congress. But the carryover of the Clerk
Reed ruled that at the beginning of each and of other items by acquiescence does not
new Congress the House o~~~'atesunder gen- deprive the House of its right to make new
eral parliamentary law untl1 new rules are rules at the opening of a new Congress; no
adopted. By so rullng, he made it possible more does past acquiescence of the Senate
for the majority of the House to adopt new in rules carryover deprive it of the right to
rules which were designed to promote effec- make new rules at the opening of a new
tlve majority exercise of legislative functions Congress when a majority of the Senators
and to prevent minority obstructionism (21 then elected and present so decide.
CONGRESSIONAL RECORD 1347; 99 CONGRES- These practices and procedures of the
aXONAL RECORD 188, 189). Since 1890, House House of Representatives are relevant to the
rules have been adopted anew by each in- debate concerning the adoption of new rules
coming Congress. The 1890 episode demon- by the Senate. Because the House and the
strates that acquiescence in the carryover of Senate operate as a team in a 2-year Con
rules does not prevent the majority from act- gress. the senate in each Congress starts anew
ing when they no longer deem such acquies- with respect to legislative business. So does
cence in the public interest. the House. (The Senate also starts anew in

B. Current House practice on adoption of each new Congress the business relating to
the rules: Very early in the first session of its special functions in connection with nom
each new Congress, on the first or second inatlons and treatymaking.) Both organize
day, the ranking member of the (old) Com- their actiVities on a 2-year basis.
mittee on Rules offers a resolution adopting The sole significant difference between the
rules for the new Congress (Galloway, "Leg- two legislative bodies in our Congress is the
islative Procedure in Congress" (1955), p. 15). duration of the individual Senators' terms
The resolution often is phrased in terms and the rotation of one-third of the number
of reference to the rules of the preceding of Senators every 2 years. The historical ma
Congress, although the rules are sometimes
set out in full (see 99 CONGRESSIONAL REc
ORD 15-24). Unless a major change is pro
posed, debate is non-existent or perfunctory
and the rilles are adopted within a few min
utes (see adoption of rules for 84th and 85th
Congresses at 101 CONGltBSSIONAL REcoRD 11;
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action by expressly enumerating all the in
stances in which more tha,l a majonty vote
was to be required. 'I'hese s"eclal ca.ses were
limited to five. There are two-thirds re
quirements in connection with (1) the power
of Congress to override the veto, '(2). se~a
torla1 ratification of treaties, (3) the Imtla
tion by Congress of pro:Josals to aU'.end the
Constitution, (4) the impeachment power,
and (5) the expulsion of Members of Con
gress. In these rare instances, ~here it was
felt necessary to make exceptIOns to ma
jority rule, the Constitution expressly said
so (art. I, sec. 7; art. II, sec. 2; art. V; art. I,
sec. 3; art. I, sec. 5) .

This detailed specification of the two
thirds requirement in connection with par
ticular powers demonstrates that, when Con
gress was to operate other than by majority
rUle, it was'so instructed by definite language
in the Constitution. When a document, as
carefully drafted and considered as was the
Constitution, enumerates particular excep
tions to a general rUle, it must be concluded
that no other exceptions were intended to be
made. As the Supreme Court said in Addi
son v. Holly Hill Co. (322 U.s. 607 at 617):
"Exemptions made in such detail preclude
their enlargement by Implication."

The framers of the Constitution gave fur
ther evidence of their intent that the ma
jority rule should govern 1rI all except the
five specified instances by the great care
with which they limited the two-thirds re
quirement. At least two separate instances
are recorded in which the convention re
Jected efforts to impose a two-thirds require
ment on legislation:

1. On August 29, a motion to limit the
na.tlonal power over interstate and foreign
commerce by a two-thirds provision was
made and rejected. Mr. Sherman, in arguing
against the motion, stated that "to require
more than a majority to decide a question
was always embarrassing, as had been ex
perienced in cases requiring the votes of
nine States in Congress" (referring to the
Congress under the Articles of Confedera
tion).

2. On September 15, another attempt to
fetter Congress' centrol over naVigation by
a two-thirds limitation was unsuccessful
(Farrand, "Records of the Federal Conven
tion of 1787") .

In addition to the rejected attempts that
were made to limit the majority principle
in connection with substantive powers, the
motion in the Constitutional Convention to
raise the quorum provision (art. I, sec. 5)
from a majority to two-thirds was over
Whelmingly put down. Some members of
the Convention even feared that a majority
was too large a number. George Morris
pointed out that "the secession of a small
number" might "in the national coun
cils • • • be fatal," and this fear of his was
concurred in by a number of others who
spoke on the subject (Prescott, "Drafting
the Federal Constitution," p. 425 et seq.)
Accordingly, the Congress was given power
to compel the attendance of abdent members
so that a. majority could be ga.thered to
gether and the business of the Congress
dIspatched.

Majority rule is the constitutional meas
ure for legislative action. As Senator Thom
as of Colorado pointed out in debating the
cloture rule of 1917, "majority rule is an
essential principle in American Govern
ment" (55 CONGRESSIONAL RECORD 33). Yet
this fundamental constitutional principle
can only be reestablished 1rI the U.S. Senate
through new rules, in whole or In part, at the
opening of the Senate of a new Congress.
If this route is blocked by a ruling of the Vice
President or otherwise, there w1l1 be no way
to carry out this basic principle of the Con
stitution and to implement the Supreme
Court's statement tha.t a House of Congress
"may not by its rules ignore constitutional
restraints • • ." United States v. Ballin
(144 U,S. I, 5).

V::. cmcLUSION

Article I, section 5 of the Constitution
gives the Sen:.te of each succe(!ding Congress,
Jus;; as It gi'ies the House of e3.c~ su::eedir,g
Congress, the power to a:t 011 rules without
reO'ard to anything ;;hat the Senate of aa
e~lier Congress may have done (point I).
We h:.ve seen how tIle fundamental prL.'lci
pies of demo:ratic g.:>vernment require tIlat
the majority of the Senators of each new
Congress have the right to act unfettered
by an earlier majority (point I). We have
.seen how the Senate has refused to be bound
by the action of the Senate of earlier Con
iesses whenever its own majority desired to
take action (point II). We have seen how
the Senate wipes the slate clean at the
openi:Ig of each new Congres3 (point III).
We have seen how the Senate has talked
continuity and acted discontinuously (point
IV). We ha-..e seen that the history and
practice of the House of Representatives is
a relevant precedent in favor of a ruling
that a majority of the Members of the Sen
ate of the 87th Congress have power to adopt
rules at the opening of the new Congress un
fettered by any restrictive rules of earller
Congresses and thus a majority of the Mem
bers of the Senate of the 87th Congress have
~ower to terminate a fillbuster by a motion
for the previous question or a motion to cut
off de':>a.te where such action is necessary to
cetermine the rules that wlll govern the
Senate of the 87th Oongress (point V). We
have seen that the proposed action at the
opening of Congress is the only method to
restore the constitutional principle of ma
jority rule to the Senate of the United
States (point VI).

For all these reasons, we urge the Vice
President, acting as President of the Sen
ate, to reassert his adVisory rullngs of 1957
and 1959 and thus to make possible a return
to the constitutional principle of majority
rule.

Respectfully submitted by Senators joining
In motion to amend rule XXII.

HUBERT HUMPHREY.
THOMAS KUCHEL.
PAUL H. DOUGLAS.
JACOB JAVITS.
JOSEPH S. CLARK.
CLIFFORD CASE.

Mr. MONDALE. For those reasons, we
believe the ruling should-in substance
and form-permit the Senate to fulfill its
responsibilities under the Constitution of
the United States.

Mr. PEARSON. Will the Senator yield?
Mr. MONDALE. I am glad to yield to

the Senator.
Mr. PEARSON. Mr. President, I would

like to recapitulate in part the very ex
cellent statement the Senator has made
on the constitutional question. Does the
Constitution, in article I, section 5, not
say that the Senate may by majority
vote adopt its rules of procedure?

The Senator has through the years been
a student of this particular contest now
pending. To be called up Monday is the
Senate Resolution 4, sponsored by some
43 or 44 Senators, which will amend rule
XXII, to provide that three-fifths rather
than two-thirds Senators present and
voting may invoke cloture.

Now, on Monday next, when the Sen
ator from Kansas makes that motion,
what will then occur in the U.S. Senate?

Will the Senator respond to that
inquiry?

Mr. MONDALE. Well, then--
Mr. PEARSON. If history repeats itself

on Monday next, what will be the result?
Mr. MONDALE. If history repeats it

self, when the Senator from Kansas

moves to call up Senate Resolution 4 to
change the rules, we will be confronted
with a long, intenninable filibuster.

Mr. PEARSON. And if the procedures
in the Senate in regard to this issue con
cur with past actions, what will occur
next?

Mr. MONDALE. At some point, we will
have to seek to invoke cloture. At what
paint, I do not think can be determined
at this time. But, that will be the only
remedy available to us in the short run.

Mr. PEARSON. And there, if I am cor
rect, at that point the issue is joined,
either prior to the vote on cloture or
after the vote, and the question will be
as to whether or not the Constitution of
the United States, or whether or not rule
XXII of the Senate, shall govern as to
how cloture shall be invoked and wheth
er or not the Senate may change its
rules.

Mr. MONDALE. The Senator is abso
lutely correct, and that is why the rul
ing of the Vice President is crucial in our
right under the Constitution of the Unit
ed States to establish our rules. Past
precedent makes it perfectly clear that,
unless we have such a ruling, we will be
presented with a filibuster that can last
for months.

Mr. PEARSON. I thank the Senator.
Mr. JAVITS. Mr. President, I refrained

from asking the Senator from Minnesota
(Mr. MONDALE) to yield, though what I
am about to say would fit in directly with
what he just answered to Senator PEAR
SON, for the reason that the two-thirds
rule for cloture is not the only way in
which this question can be determined.

The question is will the Senate itself
determine what the Constitution pro
vides, or will the Senate be bound ac
cepting these rules either tacitly or after
a contest by a vote?

I must claim a long experience in that
this matter I started in the place in
which Senators MONDALE and PEARSON
now stand in 1957 upon my first entry
into this hallowed Chamber, under the
leadership of Paul Douglas, of TIlinois,
when the effort was made to amend rule
XXII. It took us a number of years to
get to the issue, but we finally did dur
ing President Johnson's administration.

The ruling of-1 should not say the
ruling-the obites dictum of Vice Presi
dent Nixon was simply an opinion, but
rUling-the obiter dictum of Vice Presi
dency, we got a precedent, whereby the
Vice President put to the Senate the con
stitutional proposition on the motion of
Senator MCGOVERN, which for all prac
tical purposes would have ended debate
and brought about a vote by the senate
on this change of rule XXII.

An appeal was taken from a r~ing of
the Chair, and there, a majoriGY sus
tained the proposition that the motion
was not in order and the point of order
which had been made by the minority
leader, Senator Dirksen, was thereupon
sustained.

I give the vote figure because it is so
important, by a 59 to 37 rollcall vote.

An attempt was then made to invoke
cloture and 5 votes were cast for cloture
and 46 against it. But by then the issue
had already been decided on the ques
tion of the ruling which, for practical
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purposes, would have been the Senate's
ruling, not the Chair's ruling, if the Sen
ate had said that the procedure adopted
by Senator MCGOVERN was appropriate.
Unfortunately, the Senate said no.

The question that is a matter of first
impression, therefore, before the Senate,
and which, in my judgment, according
to the precedents, may be decided by ma
jority vote and does not require two
thirds, is what is the ruling of the Sen
ate on the Constitution? Suppose the
Senate in 1967 had said yes instead of
no. Question: Would those who challenge
the power of the Senate to act then have
marched out of the Chamber and said
they are in revolt? What would have
happened if the Vice President had stuck
to his guns that the Senate, having voted
by a majority as to what it considered
to be the constitutional requirement that
the rule was then properly amended, if
a majority voted to amend the rule and
that would have been the rule there-'
after? We would not have this complete
charade which makes a mockery of the
Constitution of turning upon ourselves
by applying the very rule that we are
seeking to amend through a motion to
amend. But only the Senate can decide
that. Senators cannot beg off on the
ground that it takes two-thirds. It takes
a majority for the Senate to decide that
constitutionally it has the power to
change its rules at the beginning of each
Congress because the Constitution says it
is free to act in order to change its own
rules at that time.

The Senator from Minnesota (Mr.
MONDALE) properly points out that the
restraints which were put upon that
power of the Senate were also put upon
it by the rules themselves as the price
paid for cutting down the required num
ber from two-thirds of 100 to two-thirds
of those present and voting. At that
time the agreement was that the Senate
rules were continuous, and that any
change was to be made only according
to rUle XXII, to wit, according to the
Senate rules. But, that is just as un
constitutional as the efforts made to
prevent the Senate from changing its
rules unless there is compliance with
rule XXII, and if one goes down the
other goes down.

So we come to the basic question:
what does the Constitution say as in
terpreted by the Senate? It is not an
interpretation by the pending officer
but by the Senate. The presiding oflicer's
duty would then be to decide whether
his oath requires him to carry out the
rules as determined by the Senate--not
by him, but by the Senate--according to
the Constitution. That would involve a
matter of judgment on the part of the
presiding oflicer, probably the most im
portant decision in his political career.

Nonetheless, that would be a very dif
ferent question from what he thinks the
rules ought to be. It would be a question
of whether or not he accepts or rejects
what the majority of the Senate has
done. That is the important point. How
ever, the Senate has not done that here
tofore. The Senate has not passed on
this constitutional question. Where it
has passed on it, or at least according to
the interpretation of Vice President

CXXI-49-Part 1

HUMPHREY because that was his inter
pretation put on the motion that was
before the Senate at that time-it has
rejected the idea. So the proponents of
this proposition, and a long line of dis
tinguished proponents, I might saY-I
pay great tribute to Senators PEARSON
and MONDALE for taking on this fight
have fought very hard for the proposi
tion they are seeking to sustain.

But the point is, Mr. President, we
have not yet had a majority which said
that the Constitution says so and so,
not something else. When we get that
majority, then he issue will really be
posed as perhaps a great constitutional
crisis to the country. No one can forget
that this Union almost split upon the
doctrine announced by Senator Calhoun
before the Civil War of a concurrent
majority. That is, that it took a major
ity of those who believed in slavery in
order to carry a measure even though
an absolute majority was for that meas
ure if the absolute majority was com
posed of those who did not believe in
slavery.

I am not drawing that analogy in
vidiously at all. It was great constitu
tional debate, a great political debate.

The only emphasis now, because it is
the whole nubbin of what I have to ar
gue, Mr. President, is that the Senate is
the only body that can and should as its
duty decide this issue, and it has never
decided it. Where it has been in a posi
tion to act on it, it decided it negatively.
Every Senator must face his duty. If he
believes that the Constitution allows us
to change our rules without regard to
rule XXII, he has to vote that way
frontally and directly. He cannot shrink
from it, as the majority has before, when
the issue was really before them and
could be decided by a majority.

Mr. President, that really is the key
and critical point. Everything else has
been argued time and time and time and
time again, very eloquently argued as it
just has been by Senator MONDALE, as
I say, in a very great tradition.

For the country, I think it is very
important to have one thing in mind.
I speak now in terms of the substantive
effect of a change in rule XXII.

First, there are no wild-eyed radicals
who are trying to close off debate, as it
can be closed off in the House of Repre
sentatives by a mere motion for the pre
vious question. If sustained by a major
ity of a quorum, which is a pretty small
number of Representatives, that is it.
No one is arguing for that. Even Senator
Douglas and I in our most halcyon days
on this issue did not argue that less than
51 Senators should have the power to
close debate, and that only after what
was tantamount to about 6 weeks of de
bate on any issue. That is a wildly rad
ical prOpOSal, but it was the most favor
able proposal on this rule in terms of the
position we espoused that has been put
before us.

Mr. MONDALE. Will the Senator
yield?

Mr. JAVITS. I yield.
Mr. MONDALE. I agree completely

with the Senator from New York that,
given the opportunity, a majority of the
Senate must decide the constitutional

question in favor of a rule change, which
is their right, as I see it, under article I,
section 5, of the Constitution of the
United States. But the great difIlculty
has been, except on one or two occa
sions. that the majority has not been
given the right to decide. A filibuster that
could not be stopped, absent a ruling of
the Vice President that permitted the
majority to do what the Constitution of
the United States intended done; namely,
at the beginning of a new Congress, the
Senate shall prepare its own rules.

Mr. JAVITS. May I just interject at
that point? That is not quite the thrust
of what I am saying. It is along the line,
but not the thrust. The thrust of what
I am saying is that there is no precedent
before the Senate where a majority said
that the constitutional way to proceed is
to allow us to change the rules without
regard to rule XXII.

There is no such precedent. Upon the
occasion when such a precedent could
have been made, a majority shrank from
it. That is the critical point. Until the
day when a majority no longer shrinks
from it, we will not have the issue really
posed to the Vice President in the chair.

Mr. MONDALE. That is correct. But I
am sure that the Senator does not mean
to say that we do not have precedent for
previous Vice Presidents ruling that a
majority had the right, if it wished to
change its rules at the beginning of a
session. That majority right is essential
if we are going to discharge our responsi
bilities and have our rights conferred
under the Constitution of the United
States.

Mr. JAVITS. I am not saying that. I
merely point out that in order to really
bring this issue to a point where it repre
sents the vital determination before the
country, we have not yet had that con
fluence of circumstance where the Sen
ate itself, by a majority vote, did not
shrink from saying that the Constitution
gives us the power and that we intend to
use it. As I say, at that point there may
be a crisis decision for whoever is the
Vice President. I pointed that out. But
it would not be of his making. It would
be of the making by the Senate, and
that has not yet happened because the
Senate did not vote afIlrmatively on the
question when it had the chance.

So I hope, because this is the moment
when the winds of change are blowing
through this Capitol in an unparalleled
way, both here and in the other body.
that the Senate can truly measure up to
its responsibility and what we all know
will be the convictions of a majbrity by
facing this issue and saying yes instead
of no. If this happens, it will say, "We
flnd that the Constitution gives us this
power, and we propose to exercise it."

Mr. PEARSON. Mr. President, wiIl the
Senator yield?

Mr. JAVITS. I yield.
Mr. PEARSON. Will the Senator indi

cate how--especially if the next few days
do follow the course of history-the Sen
ate may. under filibuster conditions, have
the opportunity at any time to express its
will by a majority vote on the constitu
tional issue?

Mr. JAVITS. All one has to do is to
read the proceedings which took place
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when this matter was up for decision. I
have already referred to the situation
which faced Vice President HUMPHREY.
Just let me, if I may, read that, or at least
state it, from the history of the debates
on the Senate cloture rules, which is con
tained in a document of the Committee
on Rules and Administration which was
issued this year.

Mr. PEARSON. If the Senator will per
mit me to interrupt him, on that par
ticular vote, at that time, there was a
cloture vote. After the Humphrey deci
sion, 51 Senators voted to invoke cloture.
That was a majority of the U.S. Senate,
by indirection, or an oblique way, in some
way giving total expression to what they
wanted to do on the rules change.

Mr. JAVITS. There is no question
about it. But the word "oblique" is what
I had been talking about; because we also
had an opportunity at another time,
which a majority itself frustrated, to face
this constitutional issue.

Mr. PEARSON. On the vote to over
ride?

Mr. JAVITS. On the vote to sustain or
reject the point of order made by Sen
ator Dirksen.

Let me give the situation. Senator
MCGOVERN made a motion that the Sen
ate immediately vote to end debate on a
motion to consider his resolution, which
was a resolution to change rule XXII.

Senator MCGOVERN justified the proce
dure by arguing that the Senate, under
the Constitution, could, at the beginning
of a new session, adopt new rules by
majority vote. Thereupon, Senator Dirk
sen lodged a point of order against the
McGovern motion, claiming that it was
in effect an effort to circumvent rule
XXII.

Vice President HUMPHREY, who was
then presiding, asked the Senate if the
point of order should be sustained. He
also said that this question was debat
able but subject to a motion to table,
whereupon Senator MCGOVERN moved to
table the Dirksen point of order, and the
tabling motion was rejected. The Vice
President said that he would construe
the acceptance of the tabling motion as
sustaining the constitutionality of Sena
tor MCGOVERN'S motion. The Senate, by
a majority, thereupon rejected Senator
MCGOVERN'S motion, his tabling motion,
and proceeded to sustain the point of
order-both by a substantial majority,
the first one by a vote of 61 to 37 and the
second one by a vote of 59 to 37. That
was the key.

The question I ask, and the question
which faces this Vice President, a new
Vice President, is this: Suppbse the Sen
ate has decided the other way on that
procedure, where the Vice President
legitimately had a right to say, accord
ing to Senate precedents, that a tabling
motion can determine this constitutional
issue and he will construe it that way.

The question now facing all of us who
are proponents of this proposition is this:
When really faced with a vote that can
decide the issue, will the majority again
turn tail and run, or will it stand up to
it, at long last, and vote its convictions?
That, I think, is really the nubbin of this
debate.

Then we will see whether a great con
stitutional crisis is presented to the coun
try or what a Vice President will feel it
his duty to do, or whatever else may oc
cur. But at least then we will have faced
realistically this issue and we will see
whether we really are incompetent, as we
have been for all these years, or whether
we are really men and Senators and can
control our destiny according to the Con
stitution.

Mr. PEARSON. Mr. President, if the
Senator will yield further, I concur, at
least so far as my memory serves me,
that that is an absolutely accurate de
scription of what occurred 2 years ago
or 4 years ago.

I still fail to understand how the Sen
ate, directly squared off under the con
ditions that are going to prevail in the
next few days, can ever get an opport
tunity, outside the imposition of rule
XXII, to close off debate. I do not un
derstand how, through a tabling motion,
we can ever get a straight shot at a ma
jority vote on this issue.

Mr. JAVITS. I could answer the ques
tion by saying that the "sunshine rule"
does not require the proponents of a
given position to disclose their strategy
on the Senate floor. I can refrain from
doing that. But I can answer the ques
tion by saying that I believe that legiti
mately and properly, according to the
rest of the Senate rules which are appli
cable-we have tacitly accepted them
because we are only contesting rule
XXII-the Senate can be brought to a
vote on the issue, on the constitutional
ity question, so that every Senator must
say that it is or is not a valid motion un
der the Constitution.

I have only given the precedent of the
Vice President HUMPHREY situation be
cause that is where it actually happened,
and there a majority ran away from fac
ing the issue affirmatively. That is their
perfect right. Nonetheless, if even a ma
jority will not sustain that view, what
can any Vice President do? That 15 the
end of that.

Mr.' CLARK. Mr. President, will the
Senator from Minnesota yield me a few
minutes?

Mr. MONDALE. I am glad to yield.
The VICE PRESIDENT. The Senator

from New York has the floor.
Mr. CLARK. Mr. President, will the

Senator yield?
Mr. JAVITS. I yield the floor.
Mr. CLARK. Mr. President, this is the

beginning of what almost certainly will
be a long and difficult process to amend
the Senate's cloture rule, rule XXII, so
that it reflects the Senate's need for both
full debate and effective decision.

The resolution offered by the Sena
tor from Kansas (Mr. PEARSON) and the
Senator from Minnesota (Mr. MONDALE)
provides that three-fifths of the Sena
tors present and voting may decide to
limit debate on a question before the
Senate and resolve it with a vote. As
it stands now, the rule requires the ap
proval of two-thirds of the Senators pres
ent and voting to limit debate.

Since its inception in 1917, the require
ment has often frustrated and befuddled
the Senate and, in turn, the country. The
requirement has permitted the filibuster

to flourish, and the Senate need look
no farther than the last Congress for
examples of its impact. Legislation that
had the support of a substantial ma
jority of the Senate was delayed or de
stroyed. In addition, the mere threat of
filibuster often affected the Senate's
schedule, especially near the session's
end. In all too many instances over the
years, a small number of Senators has
been able to decide that the Senate will
not decide important questions before it.

In the last 15 years, the attempts that
have been made to modify the rule have
been unsuccessful, but each succeeding
attempt has had the support of an in
creasing number of Senators. It is not
surprising that this resolution has 45 co
sponsors because the need for it has been
well demonstrated.

The Senate operated for more than a
century without any cloture rule at all.

A vote couId not be taken without
unanimous consent, and as a result, some
controversial questions were never decid
ed by the Senate. The Senate's inability
to resolve a particularly troublesome
question, the armed merchant ship bill,
led to the adoption of the two-thirds re
quirement for cloture. But even during
that debate in March of 1917, it was clear
that immortality was not part of the
two-thirds cloture formula. In fact, there
was substantial support then for a rule
that provided cloture by a majority vote.
However, there was unanimous agree
ment in 1917-as there is today-that
any cloture rule must protect the rights
of the minority to be heard, that under
no circumstances should the Senate
adopt a "gag" rule. The resolution now
before the Senate incorporates those
principles, but it also recognizes the
challenges that now face the Congress
and the need for the Senate to free it
self from unnecessary delays that block
legislation after it has been fully and
thoroughly debated and considered in
subcommittee, committee, and the full
Senate.

In the 58 years that cloture rule has
been in effect, there have been 100 at
tempts to limit debate and come to a vote.
Only 20 of them have been successful.
No party or political philosophy has had
a corner on the fllibuster. It has been
used by Senators from large States and
small. Whether the issue has been civil
rights legislation, the supersonic trans
port, or the consumer protection bill, the
filibuster has tied up the work of the
Senate. At times, it has become much
more than an expression of the rights
of the minority to be heard-it has be
come an obstacle to effective government,
creating a tyranny of the minority that
is no better than the tyranny of the ma
jority that rule XXII attempts to prevent.

Clearly, a balance must be struck-be
tween the importance of debate and the
importance of decision. In 1917, it was
set at two-thirds of the Senators present
and voting. But times have changed. In
the 65th Congress, the Federal budget
was about $2 billion. In fiscal year 1975,
it will be about $307 billion.

In the 65th Congress, the Senate con
ducted 384 votes. In the 93d Congress,
there were more than 1,100. The quality
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and quantity of the Senate's work have
changed, and this resolution would
amend rule XXII to reflect that change.

Just as in 1917, the majority on any
given issue today is not always right.
The majority should not always be per
mitted to work its will. An argument
which at first blush seems compelling
may lose its force and logic when sub
jected to analysis and debate. But once
there is full debate, once the views of all
sides have been expressed, there ought
to be a vote. This proposal provides for
both full expression and decisions. Once
three-fifths of the Members of the Sen
ate present and voting agreed to cloture,
debate would be limited, not cutoff. Each
Senator still would have a full hour left
to debate the question at hand. After
cloture, the Senate still could consider
amendments and changes as it can under
rule XXII today.

Almost 200 years ago in the Federalist
Papers, Alexander Hamilton warned of
the danger inherent in minority control:

If a pertinacious minority can control the
opinion of a majority, respecting the best
method of conducting (the publ1c business),
the majority, In order that something may
be done, must conform to the views of the
mInority: and thus the sense of the smaller
number will overrule that of the greater ...
hence tedIous delays; continual negotiation
and intrigue; ... compromises of the publ1c
good. And yet, in such a system, it is even
happy when such compromises can take
place; for upon some occasions things w1ll
not admit of accommodation; and then the
measures of government must be injuriously
suspended or fatally defeated.

Those same dangers surface every time
there is a filibuster or the threat of one.

Mr. President, this proposal-Senate
Resolution 4-Will prevent minority con
trol as it protects minority rights. I am
sure that in the days ahead, its merits
will be thoroughly debated, as they are
being here today.

There also will be extensive considera
tion of another important question:
Whether a majority of the Members of
the Senate may change its rules Without
being bound by the rules of the Senate
in earlier Congresses. And the Vice Presi
dent may well become involved through
parliamentary rulings that will be re
quired. A great deal will be at stake, and
in the next few weeks, as the resolution
itself becomes the object of a filibuster,
the Senate will have both an example of
rule XXII's shortcomings and an oppor
tunity to correct them. I hope we take
advantage of it.

Mr. President, I yield the floor.
Mr. ALLEN. Mr. President, I have been

somewhat intrigued at some of the state
ments that have been made by those who
are supporting this change in the Sen
ate rules, both as to comments on prece
dents that have been set and pretty lib
eral quotations from the Constitution. I
believe the distinguished Senator from
Kansas spoke of the Constitution's say
ing that by a majority vote, the Senate
could amend its rules. I believe that the
distinguished Senator from Minnesota
(Mr. MONDALE) and the distinguished
Senator from New York (Mr. JAVITS)
spoke of the Constitution's providing
that at the beginning of a new Congress,

a new session, a difl'erent rule applied
in this regard.

Let us refer to the Constitution itself
to see just what it does say. I believe that
would be the highest and best evidence
of what the Constitution says.

Article I, section 5, subsection 2: "Each
House may determine the rules of its
proceedings... ,"

That does not seem to indicate to the
Senator from Alabama that a different
situation exists every 2 years, at 2-year
intervals, in the continuing Senate.

I was interested, too, in the fact that
the distinguished Senator from Minne
sota spoke of President Nixon's ruling
back in 1957, and he spoke with approval
of this so-called ruling by the then Vice
President. Mr. President, I have been
somewhat interested in the favorable
comments that have been made recently
here, in this Chamber, and in the eastern
press about this great ruling of then Vice
President Nixon. It is the first time in
many months, Mr. President, that a
favorable word has been said in the U.S.
Senate with regard to the former Presi
dent, Mr. Nixon.

Certainly I have not heard the dis
tingUished Senator from Minnesota (Mr.
MONDALE) say anything favorable about
him; and, to a somewhat lesser extent,
I do not recall the distinguished Sena
tor from New York (Mr. JAVITS) having
a whole lot of favorable comments to
make about the former Vice President
and former President.

But right now, the distinguished Sena
tor from New York had the grace and
accuracy to refer to the Vice President's
comments as being obiter dictum, not
a ruling but a comment that was not
necessarily a decision, as lawyers might
say of obiter dicta by each other.

The fact is, I will say to the distin
guished Senator from Minnesota, who
spoke so approvingly of the action of
Vice President Nixon, that a. review of
the Journal and the RECORD will show
that Vice President Nixon did not rule.
He merely, in response to a parliamen
tary inquiry, stated one man's opinion.
He stated that opinion, and, on Thurs
day, January 3, 1957, he gave in his own
words the distinction between a rilling
and an opinion-a very signiflcant dif
ference. He said:

There can be an appeal from a decision
of the Chair on a point of order. There can
be no appeal as to any pronouncement by
the Chair regardIng a parl1amentary Inquiry.
A response by the Chair to a parliamentary
inquiry is an opinion. A rulIng on a point
of order is a decision and is SUbject to appeal
to the senate.

There was no rilling, so there coilld
not be an appeal. He made a comment
as to what he thought the rule might
provide, and that now is held out before
the Senate by some Senators as being
great wisdom. Something that should be
followed as a precedent.

The Vice President, Vice President
Nixon, did not have to decide. The Senate
rejected the efforts to initiate a motion
or resolution to amend the rilles, so he
never had to decide whether a majority
could. vote cloture, or whether it took
the two-thirds provided by rule XXII.

Senators speak approvingly of the de
cision or ru1ing-and it was a ruIing-

by Vice President HUMPHREY in 1969.
They were following the very same pro
cedure that is being followed now, in
trying to amend rule XXII, and after
considerable debate-I might say to the
distinguished junior Senator from Flor
ida (Mr. STONE) that that great Senator
from his State, Mr. Holland, was lead
ing the fight against efforts to amend
rille XXII, and he did a magnificent job;
I am hopeful that the distinguished Sen
ator from Florida will follow in the foot
steps of the late distinguished Senator
from Florida, Mr. Holland. But the his
tory of that ruling by Vice President
HUMPHREY was that after debate had
proceeded for some days, a cloture mo
tion was filed. A majority, but not a two
thirds majority, voted to invoke cloture.

Vice President HUMPHREY pulled out
his card and read his rilling-indicating,
of course, that a decision had been
reached in advance with regard to the
ruling.

He read his ruling that while a two
thirds majority had not voted to invoke
cloture, a majority had; therefore, clo
ture was invoked.

Well, Senator Holland wanted to de
bate that. But Vice President HUMPHREY
said, "No, there is no debate on an appeal
from the ruling of the Chair; after clo
ture has been invoked, there can be no
debate."

Within minutes, then, the vote was
taken on an appeal from the ruling of the
Chair, and the Senate-it has been sug
gested that the Senate has not acted in
some of these areas-the U.S. Senate
voted to override Vice President HUMPH
REY, saying, "Your rilling is wrong; it
does take a two-thirds majority to in
voke cloture under this state of affairs"
exactly the same situation we are going
to have presented here later.

I was interested to note that the dis
tinguished majority leader-then, as now
the distinguished Senator from Montana
(Mr. MANSFIELD)-even though Vice
President HUMPHREY was one of the titu
lar heads of the Democratic Party, and
the majority leader was the leader of
the Democratic Party in the Senate-I
remember it to this day; I shall never
forget it: the distinguished majority
leader voted to override the Vice Presi
dent of the United States, Mr. HUMPHREY.
I did not know the measure of that man
when I came to the Senate. I had been
here only a few days when that took
place. And I state on the floor of the
Senate that that vote to override the Vice
President on this amazing ruling that
he made was the most important vote
that has been taken in the Senate in my
memory. .

So the U.S. Senate established the prec
edent. There is no precedent to be de
rived from the action of Vice President
HUMPHREY. The Senate set the precedent.
The Vice President's ruling was a prece
dent for about 15 minutes; that is how
long that precedent lasted, just until the
Senate coilld act, Mr. President. And
when the Senate acted, though I prob
ably shoilld not use this expression, the
Senate slapped the Vice President down,
and said, "His ruling is wrong." They
said, "You must follow the rule book, Mr.
Vice President."



772 CONGRESSIONAL RECORD-SENATE January 17, 1975
All right, something else has been

overlooked here by the New York Times.
By the way, I notice they had some

thing nice to say about Mr. Nixon in
their editorial and it is not often that I
have noticed that type of comment. This
editorial has been introduced by the dis
tinguished Senator from Minnesota (Mr.
MONDALE).

Let us see what it said. This is Tues
day, January 14, 1975, the New York
Times and the Washington Post direct
ing their editorials to the distinguished
Vice President of the United States, now
presiding over the Senate, and the Post
and the New York Times are saying that
in view of the actions of Mr. HUMPHREY
and Mr. Nixon while theY were serving
as Vice President, we recommend a simi
lar course to you.

As I say, Vice President Nixon did not
make any ruling, and the Senate took it
away from him anyhow having killed an
effort to amend the rules by a rollcall
vote.

The New York Times said Richard
Nixon and HUBERT HUMPHREY, when they
served as Vice President, both made par
liamentary rulings in favor of reform.

Well, as I have pointed out, Vice Presi
dent Nixon made no ruling and Vice
President HUlI'lPHREY'S ruling remained
effective for 15 minutes, just until the
Senate could vote to override it.

Now, for some reason or other, these
two editorialists, one the Washington
Post, one the New York Times, are
searching for precedents and they men
tion things that are not precedents, but
they overlook mentioning this action of
the Senate in overruling the Vice Presi
dent. I wonder why they were silent on
that and why they did not say that after
Mr. HUMPHREY ruled one way, the way
they are recommending that Vice Presi
dent ROCKEFELLER rule, I wonder why
they did not say the Senate overruled
that ruling?

Here it is, here is the editorial, the Sen
ator from Minnesota put it In the RECORD.

I wonder why they were silent at that
point?

Did they think the distinguished Vice
President would do no more research
than to read the editorials of the Wash
Ington Post and the New York Times? I
do not believe that is going to be the case.

Mr. MATHIAS. W1ll the Senator yield
for an answer to his inquiry, because I
put one of those editorials into the
RECORD?

Mr. ALLEN. I beg the Senator's par
don, I am surprised that he is admitting
to that. I thought the distinguished Sen
ator from Minnesota put it in.

Mr. MATHIAS. I put the Washington
Post editorial in the RECORD. The Sena
tor asked why they did not say the ruling
of the Chair was not sustained.

Mr. ALLEN. I did not ask the Senator
from Maryland; I asked the editorial
writer.

Mr. MATHIAS. Well, I will be glad to
respond. That is the supposition of the
Senator from Alabama.

Mr. ALLEN. I am hoping to say that in
the New York Times tomorrow, why they
left it out, and also the Washington Post.

I wonder why--
Mr. MONDALE. W1ll the Senator yield?
Mr. ALLEN. Yes.

Mr. MONDALE. Will the Senator from
Alabama be willing to let the Senate
majority once again have a chance to vote
on that issue, or does the Senator sup
pose there might be a filibuster prevent
ing this?

Mr. ALLEN. The Senator from Ala
bama has spoken for about 15 minutes
and the proponents of the resolution
spoke for about 2 hours here today, so I
do not believe the Senator from Alabama
is occupying too much time.

Mr. MONDALE. Would the Senator
agree that the majority should have the
right, as provided under the Constitu
tion, to vote on these rules?

Mr. ALLEN. Well, the Senator is re
stating the Constitution again. It does
not say that. The Senator needs to read
the Constitution a little further. It has
been misquoted on this floor time and
time again this afternoon.

Mr. MONDALE. Will the Senator
yield?

Mr. ALLEN. No, I will not yield fur
ther; no.

Now, after leaVing out that choice bit
of information, let us see what took place
in 1971. Let us search for precedents.

Two eastern newspapers were search
ing for precedents and they came up with
two nonprecedents and cited them as
being precedents.

Let us search for precedents.
The Senate acted in overruling Vice

President HUMPHREY. Has the Senate
acted in other instances? Well, you will
not find it in these two editorials.

Let us see. Let us look at the CONGRES
SIONAL RECORD to sec what happened on
that subject.

In 1971, this matter came up again in
the Senate at the so-called beginning of
the Congress, actually the resumption of
the continuing Senate. This very same
question was presented.

We had a different ruling at that time.
The President pro tempore Ellender was
in the chair, went through the same up
the-hill, down-the-hill tactics that had
been going on here in the Senate for
more than 20 years on this same subject.
Cloture motion filed as to the effort to
amend the rules got more than half the
votes, but not two-thirds.

Vice President Agnew was not in the
Chair, but the President pro tempore,
Mr. Ellender, the distinguished chairman
of the Appropriations Committee, the
Senator from Louisiana, ruled that clo
ture had not been invoked because two
thirds of the Senators present and vot
ing had not voted to invoke cloture.

So he ruled, even though a majority
had voted for cloture, that cloture had
not been invoked.

Well, what happened then?
That is a precedent, not mentioned in

the editorials, however.
Well, the distinguished Senator from

New York (Mr. JAVITS) rose and ap
pealed this ruling, and the distinguished
majority leader (Mr. MANSFIELD)-this
was on March 9, 1971, on page 5486
of the CONGRESSIONAL RECORD had this
to say:

Mr. President, I appreciate the explanation
made by the distinguished senator from
New York. He has laid the issue out in such
a way that there can be no misunderstanding.

He had given his reason why he
thought the ruling ought to be over
turned:

I have said time and time and time again
that I am against a mere majority vote to
bring about a change in the rUles, because
I think to do so would alter the position of
the senate in our scheme of government.

That is pretty good language. I will
read it again:

I have said time and time and time again
that I am against a mere majority vote to
bring about a change in the rules.

That is what these Senators are trying
to do.

Senator MANSFIELD has been here a
long time. He is one of the outstanding
Senators in this body, and in recent
times. He is a student of the rules. He
runs the show here according to the
rules.

That is what he thought about it
Do not amend the rule by a mere majority

vote to bring about change in rules, that
is, by cutting off debate, because I think to
do so woUld alter the position of the senate
and our scheme of government. If the appeal
of the senator from New York were upheld-

In other words, if Senator JAVITS' con
tention that a majority vote at the so
called beginning of Congress could cut
off debate, Senator MANSFIELD said
then it would be only a matter of time be
fore a majority would be able to cut off de
bate on any issue. That is the real issue at
this tIme. The heart of this institution is at
stake.

So, Mr. President, I have no qualms
about standing here in the senate Cham
ber discussing this issue when a man of
as great distinction as Senator MANS
FIELD, who has been majority leader of
the U.S. Senate longer than any other
majority leader in history, makes this
statement:

The heart of this institution is at stake in
this issue.

I do not know of a more worthy cause
that I might espouse than what Senator
MANSFIELD says is at the very heart of
this issue, whether debate can be cut off
by a majority vote.

Now, Mr. President, to talk about
precedents.

APPOINTMENT BY THE VICE
PRESIDENT

The VICE PRESIDENT. The Chair, in
accordance with Public Law 79-304, ap
points the Senator from Ohio (Mr. TAFT)
to the Joint Economic Committee in lieu
of the Senator from Kansas (Mr. PEAR
SON) , resigned.

RECESS FOR 15 MINUTES

Mr. ALLEN. Mr. President, the Demo
cratic Caucus is meeting, and they have a
vote scheduled in the next few minutes.
I ask unanimous consent that we have a
15-minute recess, with the understanding
that I will not lose my right to the floor
at the end of that time.

I know the distinguished Senator
from Minnesota would want to vote, and
also the distinguished Senator from
Florida.

Mr. President, I ask unanimous consent
that the Senate stand in recess for 15
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minutes, and, further, that I not lose my
right to the fioor when we reconvene.

There being no objection, the Senate,
at 2:45 p.m., recessed until 3 p.m., where
upon, the Senate reassembled when
called to order by the Presiding Officer
(Mr. DOMENICI) .

AMENDMENT OF RULE XXII OF THE
STANDING RULES OF THE SENATE
The Senate continued with the con

sideration of the resolution (S. Res. 4>
to amend rule XXII of the Standing
Rules of the Senate with respect to the
limitation of debate.

The PRESIDING OFFICER. The Sen
ator from Alabama is recognized.

Mr. ALLEN. Mr. President, I was dis
cussing the matter of precedents with
regard to the question of whether it takes
a majority vote or a two-thirds vote to
cut off debate where an effort is being
made to amend the Senate rules at the
beginning of a new Congress. I say "new
Congress" advisedly, because the Senate
is a continuing body, and it is not a new
Senate.

The House of Representatives, on the
other hand, with their entire member
ship coming up for election every 2 years,
does have a new House every 2 years.
But the Senate, choosing only one-third
of its membership every 2 years, is a
continuing bodY.

We pointed out the precedents that
exist, to the effect that amendments to
the Senate rules, even at the start of a
new Congress, must be subject to the
rules of the Senate with regard to cut
ting off debate on such motions or reso
lutions seeking to amend the rules.

We pointed out that the Senate, on
two or more occasions, has established
the precedent in this regard: First, when
the Senate overruled Vice President
HUMPHREY, who ruled that a majority
could involve cloture, and the Senate
said, "Not so; it takes a two-thirds ma
jority." Then, in 1971, when President
pro tempore ELLENDER ruled that even
though a majority had voted to invoke
cloture, a two-thirds majority was re
quired to invoke cloture, and therefore
cloture was not involved, famng a two
thirds vote.

On the appeal from that ruling by the
distinguished Senator from New York
(Mr. JAVITS), the Senate sustained the
ruling of the Presiding Officer and rUled,
in effect, that a two-thirds majority is
needed.

Mr. President, as I read from article
I, section 5, of the Constitution, to lay
at rest some of these amendments about
what the Constitution says about the
Senate making new rules, nothing is said
about that.

Each House may determine the rules of Its
proceedIngs.

That is what the Constitution says. It
does not say that there is any different
situation every 2 years.

That is not the only precedent. Many
Senators, during the course of a session
of Congress, served in the chair of the
Presiding Officer. I do not propose that
any Senator set themselves up as author
ities on the Senate rules. Each of US al-

ways leans over to get words of advice
from the Parliamentarian. He is there
for that purpose-to advise the Chair, on
request-or without request, for that
matter; and where points of order come
up, not to make a ruling, because the
Parliamentarian does not have a right
to make a ruling, but to advise the Chair
as to what is the proper ruling from a
parliamentary standpoint. So we all lean
very heavily on the Parliamentarian.

For many, many years, the Senate
Parliamentarian was Dr. Floyd M. Rid
dick. At the end of the 93d Congress, he
became Parliamentarian emeritus of the
Senate. During 1974 he updated the book
that he and the former Parliamentarian
had written before, and it was published
last year. I read from page 222 of this
work entitled "Senate Procedure." Here
is what the Parliamentarian emeritus
said, a man who served the Senate for
many years and was Assistant Parlia
mentarian for many years before that
he has seen these battles come and go;
he has made a study of precedents.

I should be a lot more inclined, and I
believe the Senate is going to be more
inclined, to follow what the Parliamen
tarian says is the Senate rule than what
the distinguished Senator from Minne
sota says that Vice President Nixon ruled
back in the long ago, or what Vice Pres
ident HUMPHREY ruled in the long ago.

He said:
A two-thIrds vote is requIred to Invoke

cloture and this Is true even at the begIn
ning of a new Congress when the Senate Is
trying to amend the rules.

That is the very situation we are going
to have confronting us here in the Sen
ate, this very thing.

I notice Dr. Riddick does not say "at
the beginning of a new Senate." He says
"at the beginning of a new Congress."
We do have a new Congress every 2 years.
We are in the 94th Congress now. That
does not mean that the Senate is not a
continuing body.

Mr. President, why, then, should the
rules of the Senate carryon from one
session of Congress to another session?
Because the Senate is a continuing body
and because the Senate rules say that
they do.

Reading from this article of the Con
stitution that was so badly misquoted:

Each House may determIne the rules of Its
proceedIngs.

And they have done that. Each House
does have its own proceedings. Rule
XXXII of the Senate covers this exact
point, and I quote from rule XXXII, sec
tion 2:

The rules of the Senate shall continue from
one Congress to the next Congress unless
they are changed as prOVided in these rules.

What do these rules say about chang
ing the rules? The rules say, in effect,
that a motion or resolution to amend the
Senate rules is subject to debate and that
the only way that debate can be cut off
is by a two-thirds vote of the Senators
present.

Mr. President, how can the proponents
of this resolution even seek to cut off
debate if, as they say, rule XXII does
not apply? Before there was rule XXII,
which was put in 1917, they did not have
any way to cut oft' debate. That is the

reason for rule XXII. Rule XXII does not
confer the right of unlimited debate.
What it does is restrict the right of un
limited debate. Back in 1917, as America's
entry into World War I approached and
the submarines were taking a heavy toll
of American shipping, President Wilson
felt that the merchant marine should be
armed and instead of arming the mer
chant marine, as they do today-that
would not trOUble a President today at
all. He would just order the merchant
marine armed. Back in those days, there
was more separation of powers between
the executive and the legislative branches
and President Wilson sponsored this bill
providing for the arming of our shipping.

Some of the-they call them doves to
day, I assume. Some of the liberal Sen
ators, who did not want to take any ac
tion that they felt would draw us nearer
into the war, mounted a filibuster in the
Senate, right here in this very Chamber,
and there was no way of cutting off
debate. They did not have rule XXII
then. Rule XXII came about as an out
growth of that situation, because they
did filibuster that bill to death because
they did not have rule XXII. So rule
XXII can stop debate. We need a rule
XXII to limit debate. That is what rule
XXII does. It does not extend the right of
debate. That is already there. But it does
limit the right of debate.

President Wilson used this phrase
about this group in the Senate that had
k1l1ed his b1l1, a very fine bill, a much
needed bill; but for this little group of
willful men, representing no opinion but
their own, who brought the greate Gov
ernment of the United States to a halt.
He called for limitation of debate and
rule XXII resulted. So there is nothing
pernicious about rule XXII. It helps stop
debate when it is in the national interest.

I have read from rule XXII saying that
the Senate rules carryon until amended
as provided in the rules; in other words,
subject to all of the conditions and reser
vations about bringing the issue to a vote
that are provided in the Senate rules.

Mr. TOWER. Will the Senator yield
for a question?

Mr. ALLEN. I will be glad to.
Mr. TOWER. What the Senator is

saying, then, is if indeed the rules are
continuing, rule XXII as presently con
stituted is also continuing?

Mr. ALLEN. That is correct.
Mr. TOWER. And any proposal to

change the rules is subject to the same
proscriptions as are in the existing rules?

Mr. ALLEN. That is correct.
Mr. TOWER. Otherwise, we.would be

operating without any rules at all.
Mr. ALLEN. That is correct. The pro

ponents of this resolution have their feet
planted squarely on either side of the
fence. They are saying, "Let us use rule
XXII to cut off debate; let us follow that
procedure. Let us put in a resolution,
follow it up with a cloture motion. Let
use use rule XXII to that extent. But
oh, no, let us not use that pernicious two
thirds in there. Let us come forward with
something new. Let US reject that. but
let us accept this part of it,"

So they are squarely on both sides of
the fence. Their feet are firlnly implanted
on both sides, taking OLe part that they
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like and seeking to discard the part that
they do not like.

Now, Mr. President, the Senate from
time to time reaches compromises on
some of these issues. Rule XXII has been
subject to efforts to amend, subject to
compromises with regard to amendments.
I believe the most recent change in rule
XXII came about as a result of a com
promise. It was a compromise of 1959,
when President Johnson was majority
leader of the Senate.

Some of the Senators here-at least
one, the distinguished majority leader,
was here at that time, and possibly
others-who are now in the Chamber,
that is. Many other present Senators
were here.

There were several things about rule
XXII as it existed at that time that did
not suit those who occupied the position
then that the proponents of this resolu
tion now occupy.

In the first place, Senate rule XXII at
that time provided that to cut off debate,
it took two-thirds of the full member
ship of the Senate. Well, at that time I
am not sure whether they had the full
50 States or not, but, based on the present
number of Senators, 100, obviously prior
to the 1959 amendment it would have
taken 67 Senators to cut off debate.

That is pretty hard to get, I assume,
and probably harder to get today than it
was then, on account of the absentee rec
ord of the Senate. So it was pretty diffi
cult to get what you might call a con
stitutional two-thirds, because every vote
that was not there was really counted, I
guess-at least once, possibly twice-for
the opposition to cloture. That was one
situation they did not like.

The second phase of rule XXII that the
proponents of cloture-killing did not like
was the fact that cloture did not apply
to a motion to proceed to consideration
of a change in the rules. In other words,
they could debate all day or all year, I
guess, on a motion of that sort, because
to get a resolution up, you have to move
to bring it up, and under the rules as
they existed at that time-and I take my
comments largely from the committee
print entitled "The Senate Cloture
Rule," dated 1975; it is a pamphlet, I
assume, available to the public-but at
that time, cloture did not apply to a
motion to proceed to the consideration
of the rules.

So the Senators, in a spirit of com
promise, (:ompromised those two ele
ments of the rules, and then added an
other, and that is a significant phase of
this discussion today, and probably for
some days to come. Cloture was made to
apply, I guess, to everything. I do not
know of anything that was exempted.
But certainly they put under the clo
ture rule a motion to proceed to the con
sideration of a motion or resolution to
change the rules.

So there were two concessions. The dis
tinguished Senator from Louisiana (Mr.
LONG) was here then. Those two con
cessions were made in favor of those
who wanted to weaken rule XXII. They
changed the rule from requiring a con
stitutional two-thirds majority to cut
off debate, and put it at the present
rule-two-thirds of those present and

voting, which I assume could be as few
as 34; if we had 51 Senators present,
two-thirds of that would be somewhere
in the neighborhood of 34.

Mr. LONG. Mr. President, \vill the
Senator yield?

Mr. ALLEN. Yes, I am glad to yield.
Mr. LONG. It seems to me that the

greatest headway that was made under
rule XXII has been not merely to extend
it so that you could apply cloture of de
bate to anything, a motion to proceed or
anything else, but, in addition to that,
the difference in the psychological atti
tude of Senators toward the cloture rule.
In the closing days of the last Congress,
as the Senator knows, the Senator from
Louisiana, in an effort to pass three
major bills, asked the Senate to vote
cloture on those bills before a word of
debate had been heard.

Mr. ALLEN. That is correct.
Mr. LONG. And the Senate went along

with that proposal.
Mr. ALLEN. Only 19 votes against it.
Mr. LONG. Yes; and that was rather

unheard of prior to that time: That,
without having heard a word of debate,
the Senate would vote to shut off debate
without having heard a single word about
what it would be asked to vote on.

We had a germaneness rule, but it took
a great deal of confidence of the Senate
in itself to be willing to impose cloture
under those circumstances, because we
might be asked to vote on something,
without an hour's debate, which might be
an unwise proposal, and should be ex
plored by further debate.

The fact that the Senate is no longer
reluctant to vote for cloture just to get
on with the business is a far departure
from the way it had been up until this
last year. It had never happened before;
the Senate had never voted cloture with
out having the measure explained at all.
The bill was just introduced, with an ex
planation of why it was necessary to in
voke cloture if the measure was to be
considered before the Senate adjourned
a day or two later; and we shut off debate.
That is not the way the attitude of the
Senate had always been. The Senator
will remember there were years when
you could not get a vote to invoke cloture
no matter what the situation was.

Mr. ALLEN. The Senator is con-ect.
Mr. LONG. The fact that you could get

an overwhelming majority of votes for
cloture, not just two-thirds, far more
than two-thirds; the Senator said--

Mr. ALLEN: Seventy-one to 19 was the
vote.

Mr. LONG. Yes; 71 to 19 on a measure
as significant as that, without a mo
ment's debate, indicates the Senate's
changed attitUde about that matter.

Mr. TOWER. Will the Senator yield
so that I may comment on the remarks
of the Senator from Louisiana?

Mr. ALLEN. I yield.
Mr. TOWER. This 's one Senator who

for years would not vote for cloture, but
as I got older and wiser, I came to the
conclusion that cloture :s sometimes
justified, and for a while I even sold my
soul to the point that I started signing
cloture motions.

If the Senate wants to work its will, it
is not hard to get cloture. But I remem-

ber what William S. White said in his
book, "Citizen." He said that one of the
purposes of the Senate is to prevent an
unreasonable majority, on a wave of emo
tion, from trampling over the rights of
a minority.

I think the cloture rule aids the Senate
in fulfilling what is an important func
tion in a democracy, protecting the mi
nority from the tyranny of an unreason
able majority.

Mr. ALLEN. I thank the Senator, and
I certainly agree that that is a very im
portant point. Getting on to what, to the
Senator from Alabama, has to be a com
promise with regard to this matter, quot
ing from page 88 of the document en
titled "Senate Cloture Rule," a commit
tee print, the then majority leader, Lyn
don Johnson-let me just read the whole
thing. It speaks of this resolution that
was subsequently passed:

The resolutIon does these thIngs-for these
reasons:

I have discussed two of them:
FIrst, It provIdes that cloture shall be pos

sIble on the vote of two-thIrds of the Sen
ators present and voting.

Our present rule-

This was the rule that existed in
1959-
provIdes that cloture can be voted only by
two-thIrds of the full Senate membership.
ThIs necessItates the actual presence of the
Chamber of 66 Senators casting affirmative
votes.

Obviously we had 49 States at that
time:

In a body of this size, infirmitIes and dIs
abllltIes for one or two Members or more
are commonplace. The committee dutIes of
the Senate frequently require some Senators
to be absent. The nature of our Nation's
world position, also, has resulted In more
and more Senators being asked to serve the
country at important tasks abroad. Each
absent Senator, in effect, cancels two votes
of those present.

Two-thirds Is a dIvisIon by which we pro
VIde for amendIng the ConstItutIon....

And I would say this to the distin
gUished Senator from Minnesota to give
him some of the reasoning behind the
two-thirds. We have not had any rea
soning that I have heard behind the
three-fifths, but two-thirds is the divi
sion by which we provide for amending
the Constitution, for ratifying treaties,
for expelling members from the Senate,
and apparently this was not under con
sideration at that time, but impeach
ment of the President or Federal officers.

Mr. MONDALE. Mr. President, will the
Senator yield?

Mr. ALLEN. Let me finish, please:
It Is an establlshed, tradItIonal divIsion

and we are maIntaInIng it by this resolution.
The second provIsIon of thIs resolutIon Is,

perhaps, the most Important-although some
have chosen to disregard Its Dresence.

I explained it a moment ago, and I am
going to read it from the original text:

Our present rule XXII speclfically-

This is the situation in 1959-
Our present rule XXII speCifically exempts

from cloture any motion to proceed to con
sideration of a change in the rules. This Is
the only such gap In our rules. Cloture can
apply to substantIve Issues. Cloture can
apply to a vote on the rules themselves. No
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cloture, however, can be applied to this one
motion.

Thus, in present form, this means that
debate could conceivably run on with no
power to limit it when, in etrect, there was
no real subject matter before the Senate.

I wonder where the Senator from Min
nesota is going to reach out and get some
power to limit debate when the majority
leader was saying that debate could con
ceivably run on with no power to limit it
when in effect there was no real subject
matter before the Senate.

This invites obstruction which serves no
real purpose. It is intolerable to a majority
and unnecessary for a minority, where the
minority has a case to present.

The change now proposed would close this
remaining narrow gap and permit the major
ity to maintain a standard of responsib1l1ty
on this as on more important motlons-

This is Vice President Johnson ex
plaining the reasoning behind the 1959
compromise. I do not know whether it
was called that at that time, but it seems
to the Senator from Alabama that it was,
in fact, a compromise.

Finally, the third provision of this
resolution-I want the distinguished
Senator from Minnesota to pay close at
tention to this-the third provision of
this relates:

Finally, the third provision of this resolu
tion would write into the rUles a simple
statement affirming what seems no longer to
be at Issue. Namely, that the rules of the
Senate shall continue in force, at all times,
except as amended by the Senate.

Well, the majority leader, Lyndon
Johnson, was not a very good prophet
because something that he said he felt
never would take place is now being
challenged by the distinguished Senator
from Minnesota. Let us read that again:

Finally, the third provision of this resolu
tion would write into the rules a simple
statement affirming what seems no longer to
be at issue--Namely, that the rules of the
Senate shall continue in force at all times,
except as amended by the Senate.

So Vice President Johnson thought
that he was laying this matter to rest for
all time, but apparently the distinguished
Senator from Minnesota is digging up
this issue again that was laid to rest
back 15 years ago:

This preserves, indisputably the character
of the Senate as the one continuing body in
our polley-making process.

If that is not a significant statement-
and at the bottom of the controversy we
have here and decisive of this issue:

This preserves indisputably the character
of the Senate as the one continuing body in
our polley-making process.

And that is true, the U.S. Senate is
the only continuing body in our national
policymaking process-

It precludes-

Still quoting the then majority leader,
President Lyndon Johnson-

It precludes the involvement of the Senate
in the obstruction that would occur-or
could occur-if, at the beginning of each
Congress, a minority might attempt to force
protracted debate on the adoption of each
Senate rule individually.

So the distinguished majority leader
at that time, President Lyndon Johnson,

thought when they were agreeing to the
compromise of 1959 this matter would
not come before the Senate again. But he
was wrong, he was wrong. It has been
up here, this is the third time, I guess.
I do not believe they tried in 1973. There
were other fish being fried at that time.
r do not believe an effort was made to
amend the rules in 1973, but efforts were
made to amend the ruIes in 1969, in 1971,
and now in 1975.

Mr. MONDALE. Mr. President, will the
Senator yield?

Mr. ALLEN. I yield for a question, yes.
Mr. MONDALE. Well, the Senator re

fers to frying fish, but I cannot think of
a fish that would be more difficult to fry
than the one that the distinguished Sen
ator from Alabama just put in the pan.
He seems to argue that those who have
just come to the Senate have less to say
about the rules that govern our behavior
than those who previously served here.

Mr. ALLEN. The Senator is mistaken
at that point.

Mr. MONDALE. Let me finish my ques
tion.

Mr. ALLEN. Yes, I wish the Senator
would put it in the form of a question.
The Senator is making a statement.

Mr. MONDALE. The Constitution of
the United States, as the Senator from
Alabama knows--

Mr. ALLEN. What is the Senator's
question? r yielded for a question.

Mr. MONDALE. I have to lay a predi
cate.

Mr. ALLEN. r yielded for a question,
not the predicate.

Mr. MONDALE. My question is-
Mr. ALLEN. Yes.
Mr. MONDALE. Does the Senator from

Alabama believe that the Constitution
of the United States, which provides in
article I, section 5, that the Houses of
the Congress shall establish their own
rules, can be amended, even by someone
as influential as Lyndon Johnson, by a
rule of the Senate? The Senator from
Alabama would seem to argue that the
rule not only amends the Constitution
of the United States, but also seeks to
provide that one Congress-one group
of Senators-in the year 1959 can bind
the U.S. Senate in 1975. Does the Sena
tor from Alabama really believe that is a
sound proposition?

Mr. ALLEN. The Senator from Ala
bama certainly believes that the Sen
ate, acting under the power given it by
the Constitution, and being a continuing
body, has got a right to set up rules.
It set up a rule, and the distinguished
Senator from Minnesota is following half
of that rule in filing his resolution for a
rules change to be followed up by a clo
ture motion and, at the same time, is dis
regarding the second phase of that rule
which requires a two-thirds vote to in
voke cloture. So certainly I feel that the
Senate, having made this rule. it must be
amended as provided by the Senate rules.

Mr. MONDALE. Will the Senator
yield further?

Mr. ALLEN. No, the Senator will have
an opportunity. The Senator has spoken
twice here today and I have only spoken
once and I thought that it was the op
ponents of this measure who were sup
posed to be talking here but, it seelllS to

me, that the distinguished Senator from
Minnesota wanted to talk a third and
fourth time on this very same issue.

But, as r stated, the Presiding Officer
of the Senate, Mr. Lyndon Johnson, as I
say, was a pretty poor prophet of what
might happen. He had no idea that the
Senator from Minnesota was going to
come and drag this old horse out and beat
it again. He thought he had sUfficiently
interred it with the provision added to
rule XXXII. If the Senator has not read
that and r am rather of the opinion that
he probably has not inasmucb as he is
bringing this issue up again, I would
like to read in rule XXXII which is the
third part of the 1959 compromise. Let
us read that to the distinguished Senator
and also for the RECORD.

Rule XXXII, which was put in, or this
phase of it was put in, as part of the
1959 compromise, the Senator from Ala
bama was not here at the time, but he
has the same right everyone else has to
make a study of the precedents, the rules
of the Senate, section 2 of rule XXXII,
and this was added in 1959:

The rules of the Senate shall continue
from one Congress to the next Congress un
less they are changed as provided in these
rules.

So unquestionably we are in a continu
ing body and we are subject to rules that
continue on from one Congress to the
next and are subject to amendment only
as provided in the Senate rules.

Those rules provide that th~ ruIes can
be amended by 1 day's notice of intent
to apply for the change in the rules, and
it can be in the form of a motion or a
resolution.

But it has got to come up for consid
eration, that is the way it is with all
matters pending before the Senate. It
has got to get up for consideration and
got to come to a vote before the ruIes
can be amended.

So the rules provide, I assume, that
they can be amended by a majority vote,
providing the issue comes to the Senate,
is before the Senate for consideration,
and debate thereon has ended.

Then the question would be called for
and it would be put by the Presiding
Officer and the Senate couId amend its
rules, if it saw fit. But it has got to follow
the ruIes.

That is what disturbs me about this
effort. The effort to go behind the Senate
rules. We have got to have rules to govern
the proceedings of this body.

There is something interesting here, if
I can lay my hands on it, it is what a
very eminent parliamentarian over in
England had to say about Senate rules.

I do not see the sentences right here,
but what he said was that it is not so
important what a rule is, but what is im
portant is that there be a rule and that
these proceedings in legislative bodies are
not determined by the power of the gavel
or the whim or the caprice of the Pre
siding Officer.

They are decided by this rule, and we
have got to be a Government of laws and
not of men. We have got to be governed
by the rules that have governed this body
since the first Senate in 1789 with the
changes made by the Senate in accord
ance with its rules.
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Mr. President, this compromise was
reached in 1959. There were two elements
of it that were favorable to those who
wanted to choke off debate, to those in
favor of gag rule. There was one element
there favorable to those who wanted to
carry on debate in accordance with the
limitations prescribed by the Senate
rules.

Mr. MANSFIELD. Mr. President, will
the senator yield?

Mr. ALLEN. Yes, I am delighted to
yield, provided I do not lose my right to
the floor.

Mr. President, I made a stipulation,
provided I do not lose my right to the
floor.

Mr. MANSFIELD. Yes.
The PRESIDING OFFICER (Mr. Do

MENICI). Without objection, it is so or
dered. .

Mr. MANSFIELD. And that this does
not interrupt the sequence.

Mr. ALLEN. And will not be consid
ered another speech when I resume my
remarks, is that the condition?

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MANSFIELD. Fine.

QUORUM CALL
Mr. MANSFIELD. Mr. President, I

suggest the absence of a quorum.
The PRESIDING OFFICER. The clerk

will call the roll.
The assistant legislative clerk pro

ceeded to call the roll.
Mr. MANSFIELD. Mr. President, I ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDING PARAGRAPH 2 OF RULE
XXV OF THE STANDING RULES
OF THE SENATE
Mr. MANSFIELD. Mr. President, I

send to the desk a resolution and ask
for its immediate consideration.

The PRESIDING OFFICER. The reso
lution will be stated by title.

The assistant legislative clerk read as
follows:

A resolution (S. Res. 17) amending para
graph 2 of rule XXV of the Standing
Rules of the Senate.

The PRESIDING OFFICER. Is there
objection to the present consideration
of the resolution?

There being no objection, the Senate
proceeded to consider the resolution.

Mr. TOWER. Mr. President, there is
no objection on the minority side.

The PRESIDING OFFICER. The
question is on agreeing to the resolu
tion.

The resolution (S. Res. 17) was agreed
to.

The resolution reads as follows:
s. RES. 17

Resolved, That paragraph 2 of Rule XXV
of the Standing Rules of the Senate is modi
fied to read as follows:

"2. Except as otherwIse provIded by para
graph 6 of this rule. each of the fol!owlng
standIng committees shall consist of the
number of Senators set forth In the fol
lowing table on the Une on which the name
of that commIttee appears:

"Committee Memben
"Aeronautical and Space Sciences 10
"Agriculture and Forestry____________ 14
"ApproprIations 26
"Armed Services_____________________ 16
"Banking, Housing, and Urban Affalrs_ 13"Budget 16
"Commerce 18
"FInance 18
"Foreign Relations___________________ 17
"Government Operatlons_____________ 14
"Interior and Insular Affalrs__________ 14
"Judiciary 15

"Labor and Public Welfare____________ 15
"Public Works_______________________ 14"

Resolved further that paragraph 3 of
rule XXV 1s modified as fol!ows:
"Rules and Administration____________ 8
"Post Office and Clvll Servlce________ 9
"District of Columbla________________ 7
"Veterans' Affalrs_____________________ 9"

Mr. MANSFIELD. Mr. President, I shall
send another resolution to the desk short
ly. I ask unanimous consent, unless any
other Member so wishes, that there be a
voice vote on the naming of the chair
men of the various committees and a
voice vote on the members of the com
mittees, collectively.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SENATE RESOLUTION 18-NAMING
DEMOCRATIC COMMITTEE MEM
BERS AND THEIR CHAIRMEN
Mr. MANSFIELD. Mr. President, I send

this resolution to the desk and ask for
its immediate consideration.

Mr. TOWER. That is to say, the ma
jority members of the committees. This
does not apply to the minority members
of the committees.

Mr. MANSFIELD. No, but this is a Sen
ate matter, so the Republicans should
participate in some form or other.

The PRESIDING OFFICER. Is there
objection to the present consideration of
the resolution?

Mr. TOWER. What I want to make
sure is that the Republicans are not
foreclosed from adding some members
to the committee.

Mr. MANSFIELD. Not at all.
The PRESIDING OFFICER. The reso

lution will be stated by title.
The assistant legislative clerk read as

follows:
A resolution (S. Res. 18) namIng Demo

cratic Committee Members and their chair
men.

The resolution is as follows:
s. RES. 18

Resolved, That the foHowing shaH consti
tute the majority party's membership on
the standing committees and the Select
Committee on Small Business of the Senate
for the Ninety-fourth Congress:

Committee on Aeronautical and Space
Sciences: Mr. Moss (Chairman), Mr. Syming
ton, Mr. Stennis, Mr. Cannon, Mr. Ford, Mr.
Bumpers.

Committee on AgriCUlture and Forestry:
Mr. Talmadge (Chairman), Mr. Eastland,
Mr. McGovern, Mr. Allen, Mr. Humphrey,
Mr. Huddleston, Mr. Clark, Mr. Stone, Mr.
Leahy.

Committee on Appropriations: Mr. McClel
lan (Chairman). Mr. Magnuson, Mr. Stennis,
Mr. Pastore, M•. Robert C. Byrd, Mr. Mc
Gee, Mr. Mansfield, Mr. Proxmlre, Mr.
Montoya, Mr. Inouye, Mr. Holllngs, Mr. Bayh,
Mr. Eagleton, Mr. Chiles, Mr. Johnston. Mr.
Huddleston.

Committee on Armed services: Mr. Stennis
(Chairman), Mr. Symington, Mr. Jackson,
Mr. cannon, Mr. McIntyre, Mr. Harry F.
Byrd, Jr. Mr. Nunn, Mr. CUlver, Mr. Hart of
Colorado, Mr. Leahy.

Committee on Banking, Housing and Urban
Affairs: Mr. Proxmire (Chairman). Mr.
Sparkman, Mr. Williams, Mr. McIntyre, Mr.
Cranston, Mr. Stevenson, Mr. Biden, Mr. Mor
gan.

Committee on the Budget: Mr. Muskie
(Chairman), Mr. Magnuson, Mr. Moss, Mr.
Mondale, Mr. HoHings, Jl"Ir. Cranston. Mr.
ChUes, Mr. Abourezk, Mr. Biden, Mr. Nunn.

Committee on Commerce: Mr. Magnuson
(Chairman), Mr. Pastore, Mr. Hartke, Mr.
Ph1l1p A. Hart, Mr. Cannon, Mr. Long,
Mr. Moss, Mr. Hol1lngs, Mr. Inouye, Mr. Tun
ney, Mr. Stevenson. Mr. Ford.

Committee on Finance: Mr. Long (Chair
man), Mr. Talmadge, Mr. Hartke, Mr. Rib1
coff, Mr. Harry F. Byrd, Jr., Mr. Nelson, Mr.
Mondale, Mr. Gravel, Mr. Bentsen, Mr. Hath
away, Mr. Haskell.

Committee on Foreign Relations: Mr.
Sparkman (Chairman), Mr. Mansfield, Mr.
Church, Mr. Symington, Mr. Pell, Mr. McGee,
Mr. McGovern, Mr. Humphrey, Mr. Clark,
Mr. Biden.

Committee on Government Operations:
Mr. Rlbicoff (ChaIrman), Mr. McClellan, Mr.
Jackson, Mr. Muskie, Mr. Metcalf, Mr. AHen,
Mr. Chlles, Mr. Nunn, Mr. Glenn.

Committee on Interior and InSUlar Af
fairs: Mr. Jackson (Chairman), Mr. Church,
Mr. Metcalf, Mr. Johnston, Mr. Abourezk,
Mr. Haskell, Mr. Glenn, Mr. Stone, Mr. Bump
ers.

Committee on the Judiciary: Mr. Eastland
(Chairman), Mr. McClellan, Mr. Philip A.
Hart, Mr. Kennedy, Mr. Bayh, Mr. Burdick,
Mr. Robert C. Byrd, Mr. Tunney, Mr.
Abourezk.

Committee on Labor and Publ1c Welfare:
Mr. Williams (Chairman), Mr. Randolph, Mr.
Pell, Mr. Kennedy, Mr. Nelson, Mr. Mondale,
Mr. Eagleton, Mr. Cranston, Mr. Hathaway.

Committee on PubUc Works: Mr. Ran
dolph (Chairman), Mr. Muskie, Mr. Montoya,
Mr. Gravel, Mr. Bentsen, Mr. Burdick, Mr.
CUlver, Mr. Morgan, Mr. Gary W. Hart.

Committee on Rules and Administration:
Mr. Cannon (Chairman), Mr. Pell, Robert C.
Byrd, Mr. Allen, Mr. Williams.

Committee on Post Office and Civll Service:
Mr. McGee (Chairman), Mr. Randolph, Mr.
Burdick, Mr. Hollings, Mr. Moss.

Committee on the District of Columbia:
Mr. Eagleton (Chairman), Mr. Inouye, Mr.
Stevenson, Mr. Glenn.

Committee on Veterans' Affairs: Mr. Hartke
(Chairman), Mr. Talmadge, Mr. Randolph,
Mr. Cranston, Mr. Stone.

Select Committee on Small Business: Mr.
Nelson (Chairman). Mr. Sparkman, Mr. Mc
Intyre, Mr. Nunn, Mr. Johnston, Mr. Hath
away, Mr. Abourezk, Mr. Haskell, Mr. Clark,
Mr. Mondale.

The PRESIDING OFFICER. The clerk
will state the chairmen and the mem
bership appointments.

The assistant legislative clerk read as
follows:

The Committee on Aeronautical and Space
Sciences, Mr. Moss, chairman.

The PRESIDING OFFICER. The ques
tion is on the chairmanship as stated.
As many as favor the appointment will
say "aye"; opposed, "no."

The ayes have it. Mr. Moss' appoint
ment as chairman is agreed to.

The assistant legislative clerk read as
follows:

Messrs. Symington, Stennis, Cannon, Ford,
and Bumpers.

The PRESIDING OFFICER. The ques
tion is on the membership as stated. As
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