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TABLE V.-JOB CORPS BY FISCAL YEAR

(All figures approximately from best available data)

1974
down

1973 50 percent

193.4 151. 3
21,617 20,496
(5,872) (5,527)

(15,745) (14,969)
43.1 46.3
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32 29
4 4
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48,371 43,857

10 31,331 II 32,589

379 292
163 98
216 194

19721971197019691968196719661965

Budget (NOA-Million)._____________ 183.0 303..7 210.1 282.3 278.4 169.8 170.4 202.4
Center capacity (total) "_______ 19,073 41,924 43,159 37,041 38,964 20,400 22,400 22,560

Female_________________________ (982) (7,911) (8,116) (6,016) (6,539) (5,475) (6,375) (6,415)
Male___________________________ (18,091) (34,013) (35,043) (31,025) (32,425) (14,925) (16,025) (16,145)
Percent male in CCC's___________ 44.8 44.5 46.0 47.2 507 38.9 41.0 41.3

On-board strength (High Point)_ ____ __ 10, 241 28,533 42,032 33,013 35,834 20,840 22,394 23,808
Number centers (total)_______________ 48 106 123 109 53 54 65 72

CCC's__________________________ 36 86 91 B2 32 32 32 32
Men's__________________________ 7 11 10 6 4 4 4 4
~~m,~n's..--------------------- 5 8 18 18 11 12 12 12

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~:~~~~~~~::::::::::::~::::: ::::::::i:::::::::::::~:::::~ ~~~~~~~~: ~ .L J. ------ -- ---
Center outpu!.._________________________________ __ 30,879 57,075 73,515 67,242 41, \91 47,257 48,610
Placements 1 (based on Corps members

available for placement): Totals_ ______________ ____ " 19, 453 .. 35, 957 " 46, 314 <42, 368 730, 788 6 23,656 • 25, 382
Job Corps staff level (authorized/on-

board)_________________________________________ 429 573 554 572 411 390 418
Job Corps national staff_________________________ 285 202 179 164
Job Corps regional staff.. . :: :::::::::::::::::::::::::::::::::::::::: 208 2ll 254

1 Placements include jobs, school/other training programs and military.
, Based on estimales of manually compiled records prior to fiscal year 1970 inception of

computerized management information system for placements.
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2. Assessmenl ~nd Rese~rch Report No. II-a study by the Plans and Evaluation Division of Job Corps-1968.
3. "An Economic AnalysIs of the Job Corps (Men's Centers)" by Steve Engleman-1971.
4. ~tudy: ': The Federal !lover.nment and Manpower-A Critical Look atthe MOTA-Institutional and Job Corps Programs," by Dave M. O'Neill, Director of Human Resources Studies at the American
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CONCLUSION OF MORNING
BUSINESS

The VICE PRESIDENT. Is there fur
ther morning business? If not, morning
business is closed.

AMENDMENT OF RULE XXII OF THE
STANDING RULES OF THE SENATE

The Senate resumed the consideration
of the motion to proceed to consider the
resolution (S. Res. 4) to amend rule XXII
of the Standing Rules of the Senate with
respect to the limitation of debate.

The VICE PRESIDENT. Under the
previous order, the Senator from Kansas
(Mr. PEARSON) is recognized.

Mr. PEARSON. Mr. President, I will
not further burden the RECORD nor en
large upon those comments made by my
distinguished colleagues from Minnesota
and Maryland. All who are concerned
with the Senate know the time element
involved, the days and the weeks that we
have been considering this matter. What
I should like to do, very briefly, is indi
cate my intention in the matter of the
motions to be offered at this time.

It will be my intention to presently
and very quickly offer a motion to con
sider, to bring up, to have the Senate
have as its pending business Calendar
Order No. 1, Senate Resolution 4, and
that under the Constitution, article I,
section 5, debate cease on the considera
tion of that matter, it being the position
of those who support this motion that
the power flows from the Constitution,
from article I, section 5, and permits
and indeed instructs the Senate, by a
majority of those here, in the first ses
sion of this 94th Congress, to make a
change of the rules unimpaired by the

provisions of the rules, and that when
the Constitution and the Senate rules
conflict, the rules yield.

Mr. President, let me only say that
this is not a precedent that so many fear.
It is not a precedent for majority cloture.
As a matter of fact, it is that position
that the sponsors of this resolution seek
to prevent, and that is to change rule
XXII to three-fifths rather than two
thirds to get on with the orderlY and
vitally necessary business before Con
gress and before this Senate. It is not a
precedent for future majority clotures;
but only as it applies to the right of the
Senate under the Constitution to change
its rules.

I shall not ask for a time period in this
motion. It is my understanding that the
distinguished majority leader will raise
a point of order, and that in connection
with that point of order there will be
ample time for Members of the Senate,
as is proper, to give fUll expression to
their views as to the nature of this par
ticular motion.

MOTION TO PROCEED TO CONSIDERATION TO

SENATE RESOLUTION 4

So, Mr. President, I move that the
Senate proceed to the consideration of
Calendar item No.1, Senate Resolution
4, amending rule XXII of the Standing
Rules of the Senate with respect to lim
itation of debate; and that under article
I, section 5, of the U.S. Constitution, I
move that debate upon the pending mo
tion to proceed to the consideration of
Senate Resolution 4 be brought to a close
by the Chair immediately putting this
motion to end debate to the Senate for a
year-and-nay vote; and, upon the adop
tion thereof by a majority of those Sen
ators present and voting, a quorum being

present, the Chair shall immediately
thereafter put to the Senate, without
further debate, the question on the adop
tion of the pending motion to proceed
to the consideration of Senate Resolu
tion 4.

Mr. President, I send a copy of that
motion to the desk.

Mr. MANSFIELD. Mr. President, the
motion before the Senate again raises
the question that has confronted each
Congress for nearly two decades. It is
whether the Senate of the United States
is a continuing body. One would suppose
that the character of the Senate as a
continuing entity has long been estab
lished; that two-thirds of its member
ship of the Senate carries forward from
one Congress to the next would appear to
underscore that fact. Following each
sine die adjournment the committees of
the Senate continue to meet. seats are
filled and, as has been highlighted in
recent months, the Senate could even
proceed ,,-ith the trial of an impeach
ment originating in an earlier Congress.
To say at the same time that somehow
the Senate rules expire tests the most
basic assnmotions and procedures and
responsibilities of this institution as
prescribed by the Constitution.

That clearly was the view of the
Senate in 1959 when Senate Resolution
5 was overwhelmingly adopted to amend
rule XXII so as to enable two-thirds
of the Senate present and voting to close
debate on any matter including pro
posals for rules changes. That resolution
also amended rule XXXII by adding this
implicit language: "The Rules of the
Senate shall continue from one Congress
to the next Congress uDless they are
changed as provided in these rules."
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I will then yield to the distinguished
Senator from Alabama and then to the
distinguished Senator from New York.

Mr. JAVITS. I thank the senator.

Nelson
Nunn
Packwood
Pastore
Pell
Proxmire
Randolph
Ribicoff
Roth
Schweiker
Scott,

William L.
Sparkman
Stennis
Stevens
Symington
Talmadge
Thurmond
Tower
Tunney
Welcker
Williams
Young

In spite of the history of the Senate
as a continuing body with continuing
rules, the issue of cloture by a majority
is again before us and must again be
resolved.

The Senate of the United States is
unique among parliamentary bodies. Be
cause of the tradition of unlimited debate
in the Senate, even though that prin
ciple has' been diminished by rule
XXXII, the rights of the minority have
always been secure in this Chamber.
That is what gives the Senate of the
United States a unique stature among
parliamentary institutions.

What the motion before us seeks to
do is to destroy-let me repeat, is to de
stroy-the very uniqueness of this body;
to relegate it to the status of any other
legislative body, and to diminish the
Senate as an institution of this Govern
ment.

The proposition now under discussion
to move to consideration of Senate Reso
lution 4 clearly envisions the invoking of
cloture by a simple majority-let me re
peat, by a simple majority-and I want
the Members to weigh that very, very
carefully, and to understand that if this
is agreed to, one, two, or three Senators,
who can be prevailed upon to change
their minds, to loosen their consciences.
can be the determining factor in a matter
of moment that is important to this Na
tion and to the world.

Pressures have been exerted, as we all
know. Senators have changed their
minds. not because of conscience, on some
occasions. but because of pressures ex
erted, and that is why I ask the Senators
to weigh very. very, very carefully what
a simple majority as to invoking cloture
can mean.

The Members of this body should fully
understand the implications of that
course of action.

In the past, I have favored proposals
to change rule XXII. to require three
fifths of those present and voting instead
of the present two-thirds required to in
voke cloture. In all candor, however. I
must say that with the passage by the
Senate of the landmark Civil Rights Acts
since 1964, I do not feel the sense of
urgency for the change of rule XXII I
once did. Even so, I still sUPpOrt the
three-fifths concept embraced by Senate
Resolution 4 because I think it would be
an appropriate compromise between
those who prefer the present rule and
those who would prefer a simple majority
rule.

I favor a three-fifths principle. too, be
cause I believe it does not destroy the
essential character of the institution of
the Senate. But I will not, and I cannot,
and I shall not, go below three-fifths be
cause I think of the inherent dangers in
a prOpOsal which is embarked upon im
posing a majority rule in the case of a
cloture. and I fear for the future of this
unique institution and this Republic if
such a factor becomes indeed a fact.

A three-fifths rule, if adopted, would
be an equitable way to balance the
interest While, at the same time. pre
serving the principle of protecting the
minority positions in this body, and that
is extremely important, and that is one
of the unique features of this institution.

That, too, I would hope would be kept in
mind because, while I have been dis
concerted, while I have not been pleased
with filibusters which have been carried
on, while I have had my embarrassing
moments. I still believe that the rights
of the minority must be protected.

I also believe that if we adopted Senate
Resolution 4 it might bring to an end-the
biennial struggle over the changing of
the Senate rules which has occupied so
much of our time and our energies at
the beginning of each Congress.

But the fact that I can and do sup
port the content of Senate Resolution 4
does not mean that I condone or sup
port the route taken or the methods
being used to reach the objective of
Senate rule XXII.

The present motion to invoke cloture
by a simple majority vote. if it succeeds,
would alter the concept of the Senate
so drastically that I cannot under any
circumstances find any justification
for it.

The proponents of this motion would
desregard the rules which have governed
the Senate over the years, over the
decades, simply by stating that the rules
do not exist. They insist that their posi
tion is right and any means used are,
therefore, proper.

I cannot agree.
Therefore, Mr. President, in order to

question the propriety, under the U.S.
Constitution, of the motion to end debate
offered by the distinguished Senator
from Kansas (M~. PEARSON), I will make
a point of order at the proper time that
the motion is out of order.

That motion could be made now, but
if it were made it would be subject to
a tabling proposition and that would
mean there would be no debate. So with
that understanding, that it is my inten
tion at an appropriate time to make that
motion, I will now be in a position to
answer questions or to yield any time
which a Senator might desire for elu
cidation and knowledge, and I yield to
the Senator from Alabama.

QUORUM CALL
Mr. MANSFIELD. First, if the senator

will yield, I think this question is so im
portant that we ought to have a live
quorum at this case.

Mr. ALLEN. Would the Senator yield
to me at the conclusion of the live
quorum?

Mr. MANSFIELD. And I will make
the pOint of order, but I will not push it,
and I hope that no Member of this body
would expect me to push it until a rea'
sonable time has developed.

Mr. JAVITS. Mr. President, will the
Senator yield?

Mr. MANSFIELD. Would the Senator
allow me--

Mr. ALLEN. Yes, if the Senator will
then yield to me.

Mr. MANSFIELD. Yes, indeed.
Mr. JAVITS. Will the Senator yield to

me, also?
Mr. MANSFIELD. I would like to make

a point of order that a quorum is not
present, in order to achieve a live
quorum, and with the proviso that I
maintain my right to the floor and that

QUORUM CALL

Mr. MANSFIELD. Mr. President, I sug
gest the absence of a quorum with that
proviso.

The VICE PRESIDENT. Is there ob
jection? Without objection, it is so
ordered.

The clerk will call the roll.
The second assistant legislative clerk

called the roll, and the following Sen
ators answered to their names:

[Quorum NO.4 Leg.]
Allen Griffin Morgan
Biden Hart, Gary W. Pearson
Byrd, Hollings Percy

Harry F., Jr. Javits Scott, Hugh
Byrd, Robert C. Kennedy Stafford
Clark Mansfield Stone
Cranston Mathias
Goldwater Mondale

The VICE PRESIDENT. A quorum is
not present.

Mr. ROBERT C. BYRD. Mr. President,
I move that the Sergeant at Arms be
directed to request. the attendance of.
absent Senators.

The VICE PRESIDENT. The question
is on agreeing to the motion of the Sen
ator from West Virginia.

The motion was agreed to.
The VICE PRESIDENT. The Sergeant

at Arms will execute the order of the
Senate.

After some delay, the following Sen
ators entered the Chamber and an
swered to their names:
Abourezk Hansen
Baker Hartke
Bartlett Haskell
Bayh Hatfield
Beall Hathaway
Bentsen Helms
Brock Hruska
Brooke Huddleston
Buckley Humphrey
Bumpers Inouye
Burdick Jackson
Cannon Johnston
Case Laxalt
Chiles Leahy
Church Long
Culver Magnuson
Curtis McClellan
Dole McClure
Dome~cl McGee
Eagleton McGovern
Eastland McIntyre
Fong Metcalf
Ford Montoya
Garn Moss
Glenn Muskie

Mr. ROBERT C. BYRD. I announce
that the Senator from Michigan (Mr.
HART) and the Senator from Illinois (Mr.
STEVENSON) are necessarily absent.

I also announce that the Senator from
Alaska (Mr. GRAVEL) is absent because of
illness.

Mr. GRIFFIN. I announce that the
Senator from Oklahoma (Mr. BELLMaN)
is necessarily absent.

I further announce that the Senator
from Arizona (Mr. FANNIN) and the Sen
ator from Ohio (Mr. TAFT) are absent
due to illness.

The VICE PRESIDENT. A quorum is
present.

Mr. MANSFIELD. Mr. President, with
the concurrence with the distinguished
Senator from Alabama. to whom I had
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agreed to yield. I yield briefly to the dis
tinguished Senator from Vermont.

Mr. STAFFORD. Mr. President. I ask
unanimous consent that Victor Maerki,
of my staff. may have the privilege of the
floor during consideration of Senate Res
olution 4.

The VICE PRESIDENT. Without ob
jection, it is so ordered.

PROPOSED AMENDMENT OF
RULE XXII

Mr. MANSFIELD. Mr. President, I
yield to the distinguished Senator from
Alabama (Mr. ALLEN).

Mr. ALLEN. I thank the majority
leader. I wish more Members of the Sen
ate had been in the Chamber when he
made his sledge hammer blows against
this motion. A little later, I will read the
heaviest blows he delivered against the
motion.

Mr. President. when I first came to
the Senate in 1969. I did not know the
measure of the man who is the majority
leader of the Senate. I first formed my
conclusions about the measure of this
great man in a similar fight on the Sen
ate floor, when an effort was made to get
to the consideration of a resolution
amending Senate rule XXII, and a
motion was filed to invoke cloture. It
came to a vote. A majority, less than a
two-thirds majority. voted to invoke
cloture.

The distinguished Vice President then
serving, the present Senator from
Minnesota (Mr. HUMPHREY). ruled that
cloture had been invoked with a simple
majority.

An appeal was taken to the full Senate,
and the vote was very close. With the
titular head of the Democratic Party
presiding over the Senate, the majority
leader of the Senate. Mr. MANSFIELD,
voted to override, to overrule. the ruling
of the Chair that a simple majority could
invoke cloture.

I stated at that time that my admira
tion for the majority leader had grown
by leaps and bounds as a result of his
stand for principle. Now, Mr. President.
we see him acting in exactly the same
pattern.

An effort is being made to cut off de
bate. to invoke cloture in the Senate by
a simple majority, and the majority lead
er denounces that effort. Let us hear
what he said. I read three paragraphs
from his statement:

But the fact that I can and do support
the contents of S. Res. 4 does not mean
that I condone or support the route taken or
the methods being used to reach the objec
tive of changing Senate rule XXll. The pres
ent motion--

That is the motion made by the dis
tinguished Senator from Kansas (Mr.
PEARSON). What I am reading was not
said by the Senator from Alabama. I am
quoting the distinguished majority lead
er.

The present motion to invoke cloture by
a simple majority vote if it succeeds would
alter the concept of the senate so drasti
Cll.lIy that I cannot find any justification for
it.

The proponents of this motion would dIs
regard the Rules which have governed the

senate over the years simply by stating that
the Rules do not exist. .

Another phrase for that would be seek
ing to invoke cloture by a majority vote
by throwing the rule book out the win
dow. The majority leader words it a little
bit differently. "They insist that their
position is right and any means used are
therefore proper. I cannot agree," says
the distinguished majority leader.

I wish again to pay tribute to our dis
tinguished majority leader and state that
I certainly support his position in the
matter. I am certainly not going to pro
long this debate. He has spoken more
eloquently than I can with respect to the
issue involved. So the distinguished ma
jority leader says he is for the contents
of Senate Resolution 4; he is not in favor
of getting to a vote on it by improper
means. That is what he says.

Mr. LONG. Will the senator yield at
that point?

Mr. ALLEN. I am glad to.
Mr. LONG. Is it not true that the

statement of the majority leader COUld.
in some respects. be viewed as a state
ment against one's immediate interests,
because if one looked at it from a selfish
point of view, there is nothing that
plagues a majority leader more in trying
to move a debate along than the right of
free debate.

Mr. ALLEN. That is almost against the
interests of the Senate, is it not?

I thank the distinguished Senator
from Louisiana.

Mr. President, I understand that a
little bit later on, the distinguished ma
jority leader is going to make a point of
order that this motion is out of order.
I see the two sponsors of this resolution.
Senate Resolution 4, and this present
resolution seated in the senate chamber.
I hope they will reassess and reconsider
their position. I hope that they will ac
quiesce in the point of order being made
by the distinguished majority leader and
not make a motion to table the point of
order and try to win by sheer force of
numbers, by sheer brute force, a ques
tion that is clearly covered by the sen
ate rules.

The distinguished majority leader
made a very interesting pOint about the
Senate being a continUing body. He sug
gested that had a trial of impeachment
been under way at the time of the ex
piration of a Congress. the incoming
Senate. being a continuing body, with
only a third of the Senate coming in,
the next Senate would be able to carry
on the impeachment, since it is a con
tinuing body. I daresay that had the Sen
ate been engaged in a trial of impeach
ment here some months ago, we would
not have heard voices raised by the pro
ponents of Senate Resolution 4 and of
this motion that the Senate is not a con
tinuing body and therefore, it would have
to start over on that trial. I suspect that
they would have felt that the senate is
a continuing body so that that proceed
ing could have continued.

The question here today is, are we go
ing to throw the rule book out the win
dow or are we going to sustain the paint
of order, which was not made by the
Senator from Alabama-his paint of or
der would have no chance of being sus-

tained-but a paint of order, no matter
on which side it is made. The paint of
order made by the distinguished ma
jority leader is a point well taken. I sin
cerely do hope and trust that the distin
guished Senator from Minnesota (Mr.
MONDALE), following the leadership of
our party leader, will maintain the unity
tha't we need here in this body. at this
time, acquiescing in the point of order
and not pressing further this motion,
which is clearly out of order.

I yield the floor.
Mr. MANSFIELD. Mr. President. if the

distinguished Senator from New York
will allow me. it is my understanding
that our Presiding Officer. the distin
guished Vice President, desires to make a
statement which he had considered mak
ing prior to the recognition of the dis
tinguished Senator from Alabama. I ask
unanimous consent that at this time,
without the Senator from New York los
ing his right to recognition, our distin
guished Presiding Officer be allowed to
make that statement at this point.

The VICE PRESIDENT. Without ob
jection, it is so ordered.

The point of order having been made
by the Senator from Montana and rec
ognizing that the Senator from Montana
maintains the floor, the Chair would like
to make a statement in response.

The Chair believes deeply in the sepa
ration of powers and the coequal re
sponsibility of the legislative and execu
tive branches of Government under our
Constitution.

It has been the Chair's practice and
privilege, both in representing various
administrations here in Washington and
as Governor of the State of New York for
15 years, to work closely with the legis
lative bodies within the framework of
the rules and regulations established by
them. The Chair feels very deeply about
this principle.

However, the Chair must carry out his
duties as President of the Senate. To
ward that end. the Chair has reviewed
the history of this matter so that he
might be guided by the precedents estab
lished heretofore.

Under the precedents. the question of
the continuation of the rules of the Sen
ate from one Congress to the next and,
more particularly, the procedure by
which those rules may be amended, has
been considered a constitutional ques
tion. With but one exception, every Pres
ident of the Senate who has faced this
question has submitted it, or stated that
he would submit it, to the membership of
the Senate for debate and determination.
In the one instance where the President
of the Senate undertook to determine
the question himself, his determination
was reversed. Thus, the Members of
the Senate, by their vote. maintained the
precedent.

For these reasons, therefore, the Chair
submits to the Senate the question: Is
the point of order made by the Senator
from Montana well taken? That question
is debatable.

Does the Senator yield to the Senator
from New York?

Mr. MANSFIELD. Yes, I yield.
Mr. JAVITS. Mr. President. I intend

to propound a number of parliamentary
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inquiries to the Chair. Before doing that,
I should like to give my own view of the
law and the Constitution here so that
both the Chair and the Senate may un
derstand the frame of reference from
which I speak, and I hope not to take
any more time than the distinguished
Senator from Alabama has taken in pre
senting another point of view.

Mr. President, if there is one proposi
tion which is uncontroverted in our so~
ciety, and it is, indeed, literally the ver
tebrae on which our Nation is built, it
is the sanctity of the Constitution. Mr.
President, that is superior to every
thing-what is written in the Senate
rules, what laws we pass. We have given
unbelievable power to a group of men
who we feel can be trusted with that
power, finally-and it is the one place
where a decision is absolutely final-to
decide whether what we feel should be
done is or is not in accordance with the
Constitution, so prized is this document
to us.

The Constitution states that at the
beginning of every Congress, each House
shall be able to determine its own rules.
Now, that stands on the landscape big
ger, more solidly than any other declm'a
tion of any kind, whether contained in
the rules or whether contained in our
fears or our prejudices.

The Founding Fathers certainly ex
pected that succeeding generations would
find a way to assert their rights. This is
what we have been contending for in
this body since 1957-that is the year
that I came here-to find a way to assert
our rights, our rights to change the rules
by the same body which made the rules.

Mr. President, this has been constant
ly frustrated by importing into the argu
ment fears and concerns about the fact
that a majority could do this, do that,
or do the other. WelI, Mr. President, it
would take but a majority, if the Presi
dent did not veto it, to expropriate prop
erty of great size, just by the tax laws.
Franklin D. Roosevelt had an idea that
he would like to tax away everything over
$25,000 in income, and he had it very,
very seriously in mind. Another President
might say $10,000, or $8,000, or $6,000, or
$4,000. What is to stop him? But that is
the essence of this Government and the
essence of this Constitution, and the fact
that our people have confidence in the
way in which the form has been declared.

Yet for practical purposes it is con
tended that we must forever labor un
der the proposition that in any matter
n~t o~herwise provided for by the Con
stltutlOn, to Wit, ratification of treaties
overriding a Presidential veto, et cetera:
we are forever condemned to the ability
of one-third of the Senate to frustrate
~ny action which needs to be translated
mto law on the part of the United States
Th9.t is what it comes down to. .

Mr. CURTIS. Mr. President will the
d.istinguished Senator yield fo~ a ques
hon?

Mr. JAVITS. If I may finish first.
It is very comparable to the idea which

preceded the Civil War that you had to
have a concurrent majority before you
could do anything here, a majority from
the South and a majority from the rest
of the country.

My feeling and my constant conten
tion here now for many years, joined by
many distinguished Members and many
distinguished legal scholars, has been
that we have to find a way to observe
the Constitution. I think the Chair is
absolutely right in submitting these mat
ters to the Senate, but I do not believe
that the Senate, at the initiation of a
session, can find itself absolutely frus
trated from being able to carry out the
Constitution because of something which
it has put in its rules which is itself un
constitutional.

I remember very well the situation in
1959, when the compromise was offered
by a Senator who later became Presi
dent, Lyndon Johnson, of two-thirds
present and voting as against an abso
lute two-thirds of the whole Senate. I
remember very well when section 2 of
rule XXXII was written into the rules.
That section, if it is valid, would inhibit
exactly what we are trying to do today,
but it is not valid, and the Senate is just
as good a jUdge, under the Constitution,
as the Supreme Court, when it comes to
its own actions.

The fact is that I voted for that com
promise in the final analysis, and I said
at the time that I was able to so vote
because I did not consider section 2 valid
under the Constitution, and, therefore,
a nullity, which indeed it is.

I yield to the Senator from Nebraska.
Mr. CURTIS. I thank my distinguished

friend, and I appreciate his scholarly
argument, but I wanted to make sure I
understood what he said.

The junior Senator from Nebraska
understood that the Senator from New
York stated that the Constitution pro
vided that at the beginning of each ses
sion of Congress, each House shall de
termine its own rules. Will the Senator
give us the citation for that?

Mr. JAVITS. Yes. I had it before me.
Mr. CURTIS. The only one I can find

is in the second paragraph of section 5
of article I, which says:

Each House may determine the rules· of
Its proceedings, punish Its members for dis
orderiy behaviour, and, With the concur
rence of two-thirds, expel a member.

Mr. JAVITS. The Senator is correct.
Mr. CURTIS. I understood the dis

tinguished Senator from New York to
say---'and if I am in error I want to be
corrected-that the Constitution pro
vided that at the beginning of each ses
sion, each House may determine the
rules of its proceedings.

Mr. JAVITS. The import of this pro
vision of the Constitution, and I will ex
plain why, in my opinion, means at the
beginning of each Congress each House
may determine its own rules, because
the practice has been in the other body.
never challenged, that at the beginning
of each Congress they adopt their rules.
The Presiding Officers of the Senate
have interpreted that same precedent to
mean that the Senate was either a con
tinuing body or tacitly adopted its rules
by not changing them at the time when
the Senate became part of a new Con
gress.

That is why I say what I do. If the
Senator were correct, by the way, and
that view could be exercised at any time,

then this motion could be made at any
time, and this finding of constitutional
ity could be made at any time.

So we have sort of subjected ourselves
to the discipline of trying to do what
we believe should be done at the begin
ning of each Congress, because that is
the way the other body has pursued it,
and that has been the traditional prac
tice there. But if the Senator were cor
rect, the traditional ·point would be more
strongly against that view than it is
even now, because if this is correct as a
statement of policy, it has no qualifica
tion, the beginning of each Congress or
anything else. It could be made at any
time.

Mr. CURTIS. The Senator from New
York is a distinguished lawyer, and I
concede to him the right to place his
interpretation on it. He does so very
forcibly. I am not questioning that.

But the fact remains that the Con
stitution does not specifically say that at
the beginning of each session, each House
shall determine the rules of its proceed
ings.

Mr. JAVITS. That is true.
Mr. CURTIS. I thank the Senator.
Mr. JAVITS. But the Constitution does

very closely say that each House shall
determine the rules of its proceedings,
and therefore that may come about at
any time, at the beginning of each Con
gress, at the end, or in the middle. and
it cannot be inhibited by a rule of that
House; and that is what I am arguing.

In other words, my fundamental point
is not the time of doing it, because that
has just been a traditional practice, fol
lowing that of the House of Representa
tives. My fundamental point is that the
Constitution is paramount to any rule
that we adopt in the Senate, and it is
that paramountcy which is sought to be
carried out by Senator PEARSON'S mo~ion.

Mr. PASTORE. Mr. President, will the
Senator yield?

Mr. JAVITS. I yield.
Mr. PASTORE. Is the Senator from

Nebraska implying that the constitu
tional provision was satisfied when the
Senate, over a hundred years ago, first
made its rules, and now, when we attempt
to make this rule now in 1975, the con
stitutional provision is no longer appli
cable? Would that not be a ric'.iculous
conclusion?

Mr. CURTIS. I did not make any im
plication. I understood that the Senator
from New York made a quotation from
the Constitution, and I did not find any
such language. That is the reason why r
rose to asle him.

Mr. PASTORE. I know. I could not find
it, either, and that is the reason I picked
up my book as well. But there is 1m ele
ment of reason in every rUle, and there
is an element of reason in the Constitu
tion. If we assume that under this con
stitutional provision each body can make
its rules, let alone whether it is at the
beginning of the session, if we are im
plying or inferring at this time that that
constitutional provision was satisfied
when the rules were made over 100 years
ago, then I am afraid we have become an
old-fashioned body, and maybe that is
just the trouble; we have just become
old-fashioned, and we are not living up to
the realities of today.
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the last Congress, and they should be
guided by a set of rules which represents
the determination of this body, plus its
new Members and, hence, it is not only
legally proper to raise this issue because
of the even broader provision of the
Constitution, but is pragmatically es
sential to raise the question now so that
all may be gUided appropriately iI: the
work to be Undertaken but which has
not yet been undertaken.

Now, Mr. President, one other signif
icant fact, and then I should like to pro
pound the parliamentary inquiry. This
is a question of first impression. May I
repeat that, it is a question of flrst im
pression, because the Senate has at no
time by a majority acted to decide this
constitutional question.

It had two opportunities to do so. It
had an opportunity in 1969 to do so. On
January 16, 1969, the Senate voted 51
to 47 to invoke cloture. The Vice Presi
dent ruled that that was enough. The
Senate overruled that determination and
that related speciflcally to the na~row
question of What does rule XXII sa' and
is rule XXII itself unconstitutional. The
S~nate, the~efore, refused to go along
WIth the rulmg of the Vice President.

Subsequently, I raised the same issue
?n another occasion and in another year,
m 1971, and on that issue I appealed
from a decision of the Chair who had an
nounced that a cloture move on the
change. in the rule had failed because
t~o-thirds had not voted in the affirma
tIve. I appealed from that ruling on the
?"round that it was a constitutional rul
mg. The majority leader moved to table
my motion, .and that motion was carried.

So, (;1l1 neIther occasion has the Senate
ruled m favor of allowing the Presiding
Officer to carry out a mandate which the
Senate held was constitutional and
therefore, it is frUitless to argue now that
it is throwing the rule book away.

On .the contrary, Mr. President, it is
assertmg the Constitution, and the Con
stitution is paramount to the rule book
and I do not think anybody challenge~
that.

Now, Mr. President, I propound the
following parliamentary inquiry: Is the
point of order raised by the Senator
from Montana or to be raised-I am not
clear whether he has actually raised it
as yet-has he raised it as yet?

The VICE PRESIDENT. Yes, he has.
Mr. JAVITS. Yes. Is the point of order

raised by the Senator from Montana
debatable?

The VICE PRESIDENT. The answer is
"Yes," it was raised and it is debatable
since it was submitted to the Senate.

Mr. JAv~TS. May the Senator move to
table the point of order, and if that
tabling motion prevails, would it be a
decision by the Senate to a1Ilrm the
propriety of the motion to end debate
which has been offered by Senator
PEARSON?

The VICE PRESIDENT. Yes. And if
the motion prevails, the Chair would
have to interpret that as an expression
by the Senate of its judgment that the
motion to end debate Is in all respects a
proper motion; that this procedure is the

Mr. CURTIS. Will the Senator yield Mr. PASTORE. Well, wait and see
further just for a brief observation? what happens when we try to resist the

Mr. JAVITS. I yield. decontrol of old oil, and we will see the
Mr. CURTIS. I believe it is correct at filibuster in full swing. We will see the

the beginning of every session of the beauty of the filibuster in full bloom
House of Representatives they have a when we try to decontrol old oil, and we
motion to adopt as the rules of a par- try to do something about the oil deple
ticular Congress, the 94th, for instance, tion allowance. That is the answer to the
that the rules of the 93d Congress shall Senator's question.
prevail. I believe I am correct in stating Mr. CHURCH. Mr. President, will the
that the Senate has never followed any Senator yield for me to make a brief
such procedure. observation?

I think that that procedure in the Mr. JAVITS. Very briefly, because I
House has established a law by usage. promised not to take any more time.
I think that is a doctrine well supported Mr. CHURCH. I thank the Senator
by all the law in this country and in very much.
England. Mr. President, it has always been mY

Likewise, I believe the fact that the view that it lies within the power of the
Senate has not adopted rules when they majority in the Senate, at the com
have convened has become a law, by mencement of a new session, to deter
usage, that it is a continuing body. mine what the rules of the Sf>nate shall

Mr. PASTORE. Mr. President, if the be. Any contrary interpretation of the
Senator will yield and permit-- existing Senate rules would deny to the

Mr. CURTIS. I do not have the floor. majority what I deem to be its constitu
Mr. JAVITS. Yes. tional right. Therefore, I will vote with
Mr. PASTORE. If the St;:nator will those who propose to make it possible

yield and permit, it is absolutely true for a majority to pass judgment on the
that in the past, as long as I have been rules that will apply in the coming ses
here, that we have been compelled to pro- sion.
ceed under the old rules. But that is not In saying this, I want to make it clear
because the majority did not want to that although I have supported changes
change the rule; it is not because the in rule XXII and, indeed, have led the
majority did not want to initiate new effort in years past, along with the dis
rules; it is because the old rules created tinguished Senator from Kansas (Mr.
this monstrosity of filibuster that stopped PEARSON), to modify rule XXII Sci as to
us from doing it. require merely a three-fifths vote to in-

rt was not a practice in which we voke cloture, I came to the conclusion
acquiesced. It was a practice that was some months ago, expressed at the time,
forced down our throats by the minority. that this would be a mistake.

The Senator from Alabama said a Since then, it has been my considered
short while ago that this was brute force, judgment that rule XXII ought not to be
that this was the monstrous force of the modified. Therefore, if and when we come
majority. to a vote on the merits, I will vote to up-

I am afraid we are coming down to hold the present rule. But, consistent
the monstrosity of the brute force of with my view that it is the constitutional
the minority that controls the workings right of the majority to adopt new rules
of the Senate, and that has been the at the beginning of a session, I will vote
trouble in the delay. We have had peo- for the tabling motion offered by the
pIe stand up on the floor and say, "Why Senator from Kansas.
don't you do something?" "Why don't Mr. PASTORE. Mr. President, will the
you do something?" "Why don't you do Senator yield?
something?" And every time we want Mr. JAVITS. Yes, very briefly, because
to do it, somebody who has a personal . I really have promised not to take too
interest or a parochial interest will stand long.
up and block it. All he needs to do is to Mr. PASTORE. I want to applaud the
marshal the forces of one-third of the Senator for his view. What he is actu
body, and yoU are dead. That is the trou- ally saying is he does not deny us the
ble. The efficacy of the Senate will die right to invoke the new rules even though
if we continue in the way that we hav~ he would like to see the rule with a two
been going. thirds majority, and I think that is

Mr. MONDALE. Mr. President, will the everybody's privilege. We are not trying
Senator yield? to stuff anything down anybody's throat.

Mr. JAVITS. I yield. All we are saying is give us a chance to
Mr. MONDALE. I wish to put a ques- work at it. If the majority wants a two

tion to the Senator from Rhode Island. thirds rule, OK. If they want the three
As I understand it, the Senator from fifths rule, OK. No one questions that.
Rhode Island has chaired, and is chair- but give us the authority to do it.
ing, the crucial ad hoc committee of the Mr. JAVITS. I join with Senator
Senate which is seeking to develop a PASTORE in feeling the same way about
comprehensive plan to deal with the what Senator CHURCH has just said.
profound economic crisis in this country. Now, Mr. President, the fact is that the
The crisis of unemployment, of inflation, Constitution provides each House may
of energy, and the rest. determine the rules of its proceedings

Does not the Senator believe that, if and, therefore, theoretically at least this
the present two-thirds rule obtains, there action could be taken at any time. Prac
is a good chance that, no matter what tically it should be, and has been, taken
the majority of the Senate wishes to do, now because we are having a third of
much of our plan can be frustrated to our Members who are new, we are having
the disadvantage and injury of this econ- new bills introduced, the old bills having
omy by the use of the filibuster? gone out the window with the close of
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proper one, and that the motion would
then be the pending question.

Mr. JAVITS. Is it a fact--
Mr. ROBERT C. BYRD. Mr. President,

will the Senator yield?
Mr. JAVITS. Yes.
Mr. ROBERT C. BYRD. What motion

would then be the pending question?
The VICE PRESIDENT. The one that

was previously made by Senator PEARSON.
Mr. ROBERT C. BYRD. There would

be no debate on that one?
The VICE PRESIDENT. No debate.
Mr. ROBERT C. BYRD. It would be

immediately put to a vote?
Mr. ALLEN. He did not say that.
Mr. ROBERT C. BYRD. That is what

I am trying to find out.
The VICE PRESIDENT. His motion

would not include debate; a direct vote.
Mr. JAVITS. Mr. President, does the

motion to table require only the usual
majority of the Senate?

The VICE PRESIDENT. Yes, the Sen
ator is correct, under the rules and prece
dents.

Mr. JAVITS. The Chair has already
answered the question. As the motion
contains that provision, the Chair's duty
would be to put the Pearson motion to
the senate immediately that the motion
to table occurs.

Mr. ALLEN. Will the Senator yield?
I believe the Senator is stating-put

ting words in the Vice President's
mouth.

Mr. JAVITS. Well, Mr. President, I
would ask unanimous consent that that
be stricken. It is not necessary to re
peat something I have not asked.

Mr. ALLEN. When the Senator gets
through, I wish to ask a clarifying
question.

Mr. JAVITS. Now, Mr. President, if
the motion to end debate prevails, may
the Chair immediately put to the Sen
ate without further debate the question
on the adoption of the motion to pro
ceed to the consideration of Senate Res
olution 4?

Mr. ALLEN. If the Vice President
would yield.

[Laughter.]
Mr. JAVITS. Mr. President, I have

not yielded and I believe I have the
fioor.

Mr. ALLEN. Very well.
The VICE PRESIDENT. The Senator

from New York still has the floor.
The answer to the question pro

pounded by the Senator from New York
is "yes."

Mr. JAVITS. Finally, Mr. Presi-
den~ ,

The VICE PRESIDENT. But there is
one other action that would have to take
place first, and that would be action
on Senator PEARSON'S motion; then, if
that Is agreed to, then it would go to
the original motion to proceed to the
consideration of Senate Resolution 4 and
that would be by a simple majority.

Mr.JAVITS. Finally, Mr. President,
if the motion to proceed to the consid
eration of Senate Resolution 4 is adopted
by the Senate, will Senate Resolution 4
be the pending business before the
Senate?

The VICE PRESIDENT. The answer is
"yes."

Mr. JAVITS. Mr. President, I thank
the Chair, and I am prepared, if the
majority leader wishes, to either yield
the floor to him or to Senator ALLEN,
whatever he wishes.

Mr. ALLEN. A further parliamentary
inquiry then.

The VICE PRESIDENT. The Senator
will state it.

Mr. ALLEN. May I make a parliamen
tary inquiry of the Chair?

The VICE PRESIDENT. The Senator
will state his inquiry.

Mr. ALLEN. As I understand the situ
ation, a point of order has been raised by
the majority leader and it would seem
to me a motion Is going to be made to
table the point of order.

If the point of order is tabled, would
not the effect of that vote by the Senate
be to rule that the Pearson motion is
properly before the Senate, but it will
have no force and effect, as is the case of
all motions, until it has been adopted by
the Senate itself, and prior to the vote
on that motion would not then, as is
the case of all motions other than mo
tions to table that motion be subject to
debate?

The VICE PRESIDENT. The Senator
is correct as to his tirst question, but the
second question is covered by the motion
itself which precludes debate.

Mr. ALLEN. Still, that motion, Mr.
President, does not have any force and
effect until it is adopted by the Senate,
and obviously--

The VICE PRESIDENT. The Senator
is correct.

Mr. ALLEN. A mere motion could not
say that it is not going to be debatable;
it would not have any effect until it has
been ratified by a vote of the Senate,
would it?

The VICE PRESIDENT. The second
and third parts of that motion would
have to be put immediately to the Sen
ate for the vote.

Mr. ALLEN. And the Senate-Is the
Chair going to invoke cloture ex mero
motu?

Is the Chair going to invoke cloture
on his own motIon?

The VICE PRESIDENT. Will the Sen
ator put that in English for me?

[Laughter,]
Mr. ALLEN. In other words, is the

Chair ruling that the Senate would have
no opportunity to vote on the motion
prior to hearing in the U.S. Senate; that
there would be no debate on such a mo
tion?

The VICE PRESIDENT. On the point
of order that has been made against the
motion, and the point of order is de
batable, that is the point of order.

Mr. ALLEN. Yes.
The VICE PRESIDENT. That is de

batable.
Mr. ALLEN. The Senator from New

Yorl:-of course, it is a tortuous course
was aided, however, by answers of the
Presiding Officer that were numbered, as
he called off one number. I am wondering
if the Presiding Officer is going to say
that the Senate does not hl1ve a right to
debate a motion filed here in the Senate?

The VICE PRESIDENT. The point that
the Chair was trying to make is that
the Senate has the opportunity in the

vote to table the motion to determine
whether a proper motion has been made.

Mr. ALLEN. Is the Chair ruling then
stating it is going to rule that a question
decided on one point is going to be de
cisive of an entirely different matter;
that there Is going to be a vote on an en
tirely different matter?

That is what the effect of the Chair's
ruling is.

The VICE PRESIDENT. If the Senate,
by its own action, declares the motion a
valid motion, then it is a valid motion,
and the Chair would have to put it to the
senate for a vote.

Mr. ALLEN. The Chair Is going to cut
off debate on a motion filed here in the
Senate, is that right?

The VICE PRESIDENT. We would
have to put it to the Senate on the terms
of the motion.

Mr. ALLEN. Well, the motion is not
effective until it is adopted, is it?

The VICE PRESIDENT. The Senate
has the opportunity in tabling to make
that decision as to what they would like
to do, and they would do that by major
ity vote.

Mr. ALLEN. Well, the motion to table
is not decisive of another, it is an entirely
different point, I would think.

I thank the Chair for his information.
The VICE PRESIDENT. The Senator

from Minnesota.
Mr. MONDALE. As I understand the

ruling of the Presiding Officer, it is his
ruling that it Is for the Senate to deter
mine the constitutional question when
the Senate votes on the motion to table.
I hope we will be able to do this shortly.
After proper discussion and debate on
this matter, the Senate will have an op
portunity to decide the constitutional
question. It will not be the Presiding Of
ticer, it will be the Senate that decides.

What he is doing here Is, in effect,
turning the question back to the Senate.
We will decide the question on the motion
to table, after appropriate debate has
taken place.

It Is not the Presiding Officer ending
debate. It will be a decision by the Senate
that it wishes to assert its clear powers
under the Constitution. I would remind
Senators that we are not dealing with
the merits of rule XXII today. We are,
after a month of filibuster, simply try
ing to get it before the Senate as the
pending business.

All the Senate would be doing is say
ing that a month should be enough time
to decide whether they want to decide
something.

If it takes us as long to deal with other
matters as it does with this question, it
will be January 1984 before we· see the
first action on Senator PASTORE'S bill to
deal with our economic problems.

I think the Vice President has ruled
wisely. The question is for the Senate.
We can do as we please, I hope we will
do the responsible thing and put rule
XXII before the Senate as the pending
business.

Mr. TOWER. Mr. President, the Senll
tor from Rhode Island made a very in
teresting observation a moment ago when
he said that a rule that was enacted a
hundred years ago is no longer consonant
with the realities of the time.
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In other words, it is an anachronism.

I submit that if we are to pursue that
line of reasoning, we must note that the
U.S. Senate, itself, is an anachronism.
It was the intention of the Founding
Fathers that the Senate would represent
the states as corporate entities. It is an
anachronism, I suppose, in the context
of this time, that the Senator from
Texas represents 12 million people and
has one vote in the Senate, and the Sen
ator from Rhode Island represents 1.5
million people and has one vote in the
Senate. I submit that that in itself is an
anachronism.

But there was a very good reason why
this bicameral legislature was created by
the Founding Fathers. The Senate has
fulfilled the historic function of protect
ing the minority from the precipitant
and emotional tyranny of the majority.
If we are going to talk about anachro
nisms, if we want a little bit slicker ma
chine to run the people's business, we
should go to the parliamentary executive
system. Then they would not have the
confrontation between the Chief Execu
tive of this country and the Congress of
the United States.

So if our Government is, indeed, too
rooted in the past and is indeed an
anachronism, why do we not call a con
stitutional convention and revise the
document, as Thomas Jefferson thought
each generation would have to do?

Mr. PASTORE. Will the Senator yield?
Mr. TOWER. I yield.
Mr. PASTORE. It is true that the

Senator has a lot more people in Texas
than we have in Rhode Island, but is it
not remarkable and marvelous that the
Senator and I are about the same size?

[Laughter.]
Mr. TOWER. I agree.
Mr. President, I was only making the

observation that I am atypical, and that
Senator PASTORE is not because he is a
Rhode Island-size Rhode Islander and
I am a Rhode Island-size Texan.

[Laughter.]
The VICE PRESIDENT. The Senator

from Nebraska.
Mr. CURTIS. Mr. President, I wish to

call this to the attention of the Chair:
rule XXI says:

1. Al! motions shall be reduced to writing,
if desired by the Presiding Officer or by any
Senator, and shall be read before the same
shall be debated.

2. Any motion or resolution may be With
drawn or modlfled by the mover at any time
before a decision, amendment, or ordering
of the yeas and nays, except a motion to re
consider, which shal! not be withdrawn
'without leave.

The rules provide that motions shall be
debated.

No.2 relates to withdrawing or modi
fying amendments.

Then rule XXII says:
1. When a question is pending, no motion

shal! be received but-
To adjourn.
To adjourn to a day certain, or that when

the Senate adjourn it shall be to a day cer
tain.

To take a recess.
To proceed to the consideration of execu-

tive business.
To lay on the table.
To postpone indefinitely.
To postpone to a day certain.

To commit.
To amend.

Then the rule says:
Which several motions shall have prece

dence as they stand arranged; and the mo
tions relating to adjournment, to take a re
cess, to proceed to the consideration of ex
ecutive business, to lay on the table, shall be
decided without debate.

The rules clearly state that only mo
tions to be decided without debate are
motions relatin:-- to adjournment, to ad
journ to a day certain, to take a recess,
to proceed to the consideration of execu
tive business, to lay on the table shall be
decided without debate.

I submit that that read in connection
with the very first sentence, which said:
"All motions shall be reduced to writing
and shall be read before the same shall
be debated," clearly establishes a rule of
the Senate that no motion, other than
those specifically enumerated, can be put
without debate. I thank the Chair.

The VICE PRESIDENT. May the Chair
state his position? The point of order
has been raised on this question. If that
point of order, which was raised by the
Senator from Montana who objected be
cause of the reasons you have stated, is.
tabled by a majority vote, then the Sen
ate, by its own majority vote, has ex
pressed itself on the motion. So the Chair
then has to go back to the motion, be
cause the Senate has expressed itself.

Mr. CURTIS. A parliamentary inquiry.
The VICE PRESIDENT. The Senator

will state it.
Mr. CURTIS. Let us suppose that an

amendment would be offered to increase
an appropriation and a point of order is
made. Then there follows a motion to
table the point of order and the motion
prevails. Would it follow that the amend
ment then must be voted upon without
debate?

The VICE PRESIDENT. If it is con
tained in the motion because this is a
parallel case.

Mr. CURTIS. In other words, a Mem
ber of the Senate can insert language in
his motion and the very insertion denies
all other Senators the right to speak on
it?

The VICE PRESIDENT. The Parlia
mentarian advises that that is a hypo
thetical question.

Mr. CURTIS. But it is a good one.
The VICE PRESIDENT. It does not re

late to this question before the Senate
at this time.

The Senator from Florida.
Mr. STONE. Mr. President, in the last

general session of the United Nations the
Presiding Officer utilized the process of
the appeal of the Chair, and other par
liamentary processes, to emasculate the
rules of procedure of the General Assem
bly of the United Nations, demeaning
that body to practically a worthless body.

I can visualize another hypothetical
parliamentary inquiry in which the same
process being followed today could be
attempted \\ith regard to the two-thirds
constitutional requirement to approve
treaties, or any other two-thirds require
ment in the Constitution as well as in the
rules. Although admittedly unlikely all
that has to happen is this same motIon
procedure leading to a motIon to table,

the Chair to turn it over to the majority
ratification of such a point of order, and
the two-thirds requirement to be de
stroyed. If we do not live by the spirit of
the rules as carried forward, yes, for over
190 years, then we will not be any kind of
a deliberative body, much less the great
est in the world.

The VICE PRESIDENT. The Senator
from West Virginia.

Mr. ROBERT C. BYRD. Mr. President,
I would hope that the Senate would sup
port and sustain the point of order that
has been made by the distinguished
majority leader, and that if a motion to
table that point of order is made, as we
are told it will be made, that that tabling
motion will not prevail.

Mr. President, without attempting in
any way to be repetitious of the excellent
statement that the distinguished ma
jority leader has made in connection with
the fact that the Senate has been recog
nized by the Senate and by the courts
as a continuing body, and that under the
Constitution each House shall make its
own rules of proceedings, and that the
Senate in the past has formulated its
own rule to the effect that these rules
shall remain in effect until changed in
accordance with the rules, may I shift
the Senate's attention to the motion that
is before the Senate.

The distinguished Senator from Kan
sas has made a motion to proceed
to the consideration of Senate Resolu
tion 4. In connection with that motion,
he has moved, also, to shut off debate im
mediately on that motion. If the Senate
should vote to support that procedure,.
that debate be closed immediately, then
it would be the duty of the Chair im
mediately to put the question on proceed
ing to the consideration of Senate Res
olution 4. This is a divisible motion.

Various parliamentary inquiries have
been made. The Chair, in responding to
those parliamentary inquiries, has indi
cated that if the point of order by the
distinguished majority leader is tabled
the question before the Senate then wili
be the motion which contains a provision
to shut off debate, and that the Senate
must then vote immediately on the
motion.

Let me say it this way. I do not think
I have stated it clearly.

Ordinarily, if a motion is made, and
a point of order Is made against such
motion and the Chair submits the point
of order to the Senate and the Senate
rejects the point of order, the motion
to which the point of order was ad
dressed-is still before the Senate, and
that motion is debatable. In this instance,
by virtue of the unique way In whIch
this motion is written, and in view of the
Chair's having responded as he has to
hypothetical parliamentary inquiries, the
self-executing motion would not be de
batable. The distinguished Presiding Of
ficer has indicated that he would not re
spond to hypOthetical situations, but he
indeed has responded to a hypothetical
situation by indicating that if the Sen
ate tables the point of order by Mr. MANS
FIELD, the Chair would then, without fur
ther debate, immediately put the question
to the Senate as to whether debate shall
be closed.
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I know that those who have submitted

this motion act in the highest of good
faith, but I consider this motion an ex·
tremely dangerous approach. Aside from
the fact that the Senate is a continuing
body, forgetting that for a moment, we
should take a close look at what pre
cisely we are about to do here.

We are about to set a bad precedent,
if we table the point of order raised bY
Mr. MANSFIELD. In view of the Chair's
having said that that will be interpreted
as the Senate's having exercised its will
that the motion to which that point of
order is addressed cannot be debatable
and must be put immediately for a vote.

We are going. to rue this day. It will
be a very simple matter for a Senator in
the future to send a motion to the desk,
such motion being to the effect that we
immediately proceed to the consideration
of something or that we immediatelY
adopt a certain measure which is already
pending before the Senate, and include
in that motion a direction that the Chair
immediately put the question before the
Senate to close off debate on such mo
tion.

Mr. PEARSON. Mr. President, will
the Senator yield?

Mr. ROBERT C. BYRD. I will yield
presently.

And that if the Senate, by majority
vote, agrees to that provision in the
overall motion to close debate, the Sen
ate will then proceed immediately, with
out debate, to the consideration of the
measure; or, if the measure is already
before the Senate, the Senate will pro
ceed immediately, without debate, to vote
on the measure itself.

If a point of order were raised against
that motion and a tabling motion were
made immediately, there could be no
debate. The vote would occur on that
tabling motion.

Mr. PEARSON. Mr. President, will the
Senator yield on that point?

Mr. ROBERT C. BYRD. Will the Sen
ator allow me to finish? I am trying to
develop what I think is a very difficult
point to explain, and then I will be de
lighted to yield.

Mr. PEARSON. I thank the Senator.
Mr. ROBERT C. BYRD. Mr. President,

may we have order in the Senate? I am
having difficulty expressing my own
thoughts.

The VICE PRESIDENT. The Senate
will be in order, please.

Mr. ROBERT C. BYRD. Let me begin
again.

I say to Senators that if the point of
order by the Senator from Montana is
tabled, we will set a bad precedent; and
in the future, any Senator may contrive
a similar motion, a motion in many parts,
which of course can be divided.

Nobody has addressed himself to this
motion yet. The Senator from Nebraska
(Mr. CURTIS) was getting into it. I want
us to consider the motion that is before
the Senate and the danger of setting a
precedent here which those on the Sen
ator's side and those on my side one
day will rue.

If a motion to table such a point of
order is adopted, we will need only 51
Senators on this side of the aisle to shut
off debate immediately on those on the

other side, as a party-any time we want
to, in the future.

May I say to those of us on our side
that the day may come-although I hope
it will not be in my time-when we will
be in the minority, and it will take only
51 Senators from the other side of the
aisle to stop debate immediately, with
out one word, on some matter which we
may consider vital to our States or to
the Nation. Let me show the Senate how
this would work.

I would send a motion to the des::.
That motion would be to the effect that
we proceed immediately to the consider
ation of a certain matter; or, if the mat
ter were already before the Senate, that
motion would be to the effect that we
proceed immediately to the adoption of
that matter before the Senate. Coupled
with this motion which I would send to
the desk, I would add a motion that the
Chair immediately put the question, to
shut off debate, and that if that motion
is agreed to by a majority vote, the Chair
then immediately, without debate, put
the question as to proceeding to the con
sideration of the matter; or, if the mat
ter is already before the Senate, the
Chair immediately would put the ques
tion on the adoption of the matter before
the Senate.

The next thing needed to trigger this
into a situation which gags every Senator
on this floor, not giving him 1 minute for
debate, is that a Senator who would
share my view and who would be working
with me in that particular situation, if
he could get recognized by a cooperative
presiding officer, could immediately raise
a point of order that my motion is not
in order. Whereupon, another Member
or I, myself, or the Senator who raised
the point of order, if he again could get
recognition immediately, could move to
table that point of order. On a tabling
motion, under the rules of the Senate.
there is no debate.

Thereupon, the vote would occur im
mediately upon the motion to table the
point of order. If that point of order were
tabled the Chair-under the interpreta
tion which the very distinguished Presid
ing Officer today has rendered to the Sen
ate-would immediately put the question
to shut off debate. There could be no de
bate on that motion to shut off debate.
If there were a majority vote to shut off
debate, then the Chair would immedi
a tely go to an immediate vote on the
other motion to proceed to consider, or,
if the matter is already before the Sen
ate, immediately go to an immediate vote
on the adoption of the matter before the
Senate and there could be no debate on
that question.

Mr. CURTIS. Will the distinguished
Senator yield?

Mr. ROBERT C. BYRD. Not yet, if I
may. I beg the Senator's indulgence.

In other words, this motion is self
executing, and the Chair is interpreting
the motion of the Senator from Kansas
(Mr. PEARSON) to mean that if this point
of order which has been made by the
distinguished majority leader is tabled
the motion to shut off debate is self
executing, and the motion, which would,
in any other instance, be debatable once
the point of order is laid to rest, is, in-

deed, not debatable by virtue of the ac
tion of the Senate in tabling the point
of order in this instance.

I must say that I have to disagree, re
spectfully with the Chair. We are today
operating by the rules of the Senate
which rules and precedents provide that
a motion before the Senate, against
which a point of order has been made
and tabled, remains before the Senate
and is debatable. I cannot for the life
of me understand how, in this Instance,
the motion, if the point of order is tabled,
will not still be before the Senate and
will not be debatable. I cannot under
stand that. I cannot understand how the
Chair can logically state that the Sen
ate, by this motion, and by virtue of its
tabling a point of order, which is a sepa
rate matter, ipso facto shuts off debate
on the motion of the Senator from Kan
sas to close debate by a majority vote.

Now, if we go down this road. I can
guarantee that every Senator in this
body will rue this day. I have long re
vered the rules of the Senate. I, per
sonally, in the last few years, have come
to the view that I would support a mo
tion to invoke cloture by three-fifths.
Like the majority leader, I think that
would preserve the integrity and the
uniqueness of this institution while, at
the same time, it would be balanced and
equitable. But I would achieve that end
by working within the Senate rules.

I have changed my mind over the
years. And I may change my mind again.
But as I have worked here with the ma
jority leader for 9 years, I feel that a
three-fifths cloture vote would protect
the minority, protect the uniqueness of
this institution, and preserve a fair and
equitable way to close debate. But I am
not for destroying the Senate as a unique
institution in an effort to reach that end.

I say this with apologies to those who
have presented this motion. They are
not for destroying the Senate, either.
They love the Senate as much as I do.
r have taken the floor today with some
hesitation. I did not want to get into this
issue. I made no preparation to do so.
Others have made excellent arguments
as to the continuing body principle and
all of that. But I think this is an ex
tremely unique motion and such a mo
tion has only been offered to the Senate
on one previous occasion.

Let me say further that if Mr. MANS
FIELD'S point of order is tabled, we will
not only not be allowed to debate the
motion to shut off debate, we will also
not be allowed to amend it. We will not
be allowed to make a motion to postpone
it. We will not even be allowed to make
a motion to table it. Because this mo
tion says that if the Senate votes, by
majority vote, to shut off debate, the
question then will immediately recur on
the motion of the Senator from Kansas
to proceed to shut off debate.

When the vote is to occur specificially
on a motion, it cannot be tabled. How
can we vote on a motion if we table it?
Once cloture is invoked, the same thing
occurs with regard to the motion to pro
ceed, which the Chair must put immedi
ately, if the point of order is tabled. Un
der the Chair's interpretation, the Chair
would immediately put that question to
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the Senate. It cannot be tabled, it can
not be amended, it cannot be postponed.

Senators, do we want to do it this way?
If this is done today, it can be done any
day. If it can be done on this constitu
tional question, it can be done on an
other constitutional question.

It can be done on any other point of
order the Chair wishes to refer to the
Senate for decision.

Suppose it were the Bay of Tonkin
resolution, which involved a declaration
of war by the Congress of the United
States. Any senator could contrive his
own-and I do not use that word disre
spectfully__any Senator could write a
similarly phrased divisible motion, a
multiple motion, send it to the Chair,
and all someone else would have to do is
raise a point of order, another Senator
would move to table the point of order;
if the point of order were tabled, the
matter, without debate, would be imme
diately put to a vote. If a majority were
to sustain that vote, the debate would be
closed on the basic motion to move to
the consideration of the matter, or if the
matter were already before the Senate,
to proceed to vote immediately on the
matter and without further debate.

You know, it is only by the sufferance
of the Senate here todaY that we are
talking even now, out of respect for the
majority leader. I have been in the Sen
ate at times heretofore when some Sen
ators would not have felt compelled to
so respect the majority leader. It is only
by the sufferance, also, of those Sena
tors like Senator MONDALE and Senator
PEARSON, who are allowing us to debate
this point of order before moving to
table.

Let us put ourselves at another time,
on another day, when we may not have
Senators who are willing to let us debate
a point of order before they move to
table. In the light of the Chair's answer
to the parliamentary inquiries, and in
the light of the provisions of this par
ticular motion we are debating it, to
gether with the point of order, right here
and now, by the sufferance of Senator
PEARSON and Senator MONDAU. They
have permitted us to talk before they
move to table.

They did not have to do that. Another
day, another Senator could raise the
point of order and immediately, if he
can get recognition again, he can move,
himself, to table his own point of order
he does not have to have any help from
anyone else-and the question would
recur immediately, without debate, to
table the point of order.

So I say most respectfully to my col
leagues, those who differ with my view
point that I respect their viewpoint. I
resp~t what they are trying to do. I
want to achieve the same end that they
are trying to achieve. But I believe that
there is a danger here that, if Senators
will reflect upon it for but a little while,
they can foresee a time when we would
say that we went the wrong way to
achieve an otherwise very notable pur
pose.

Mr. PEARSON. Mr. President, will the
Senator yield?

IvIr. ROBERT C. BYRD. I yield.
CXXI--243-Part 3

Mr. PEARSON. Mr. President, if there
is a danger in this motion, then there is
a danger in the Constitution, I submit.
The Senator has painted a very frighten
ing picture of a great precedent being
set here by majority cloture. A motion is
submitted, and in that motion there is
incorporated a provision to cut off de
bate. It was along in his dissertation and
most able argument that he made refer
ence to the constitutional issue.

That is what is at stake here. And how
is the issue joined? It is by a motion, cit
ing a section of the Constitution that
pertains to the Senate's power to make
its rUles, and that is challenged by a
point of order, where the majority leader
said, "No, that is not proper, because the
Senate rules say something else, that you
cannot cut off debate except as you do
it by rule XXII."

So the constitutional issue is joined,
and it is joined as it is submittec to the
Chair, and he rules. He rules that there
is a constitutional question, and it ought
to go back to the Senate.

The precedent here is where you make
a determination as to whether a majority
may go to a new rule-not a majority
rule. but a three-fifths rule. Much of the
debate today centers around a lot of con
flicts, rules and procedures, and parlia
mentary inquiries.

We talk about disregarding rules; I
submit that we could very well disregard
the provisions of the Constitution. It is
said that we diminish the rules. We
could very well diminish the Constitution.
It is said that the rights of the majority
are sacred, and they are, but if there is
anything fundamental and a seed of
genius in our system, it is that someday
a majority gets to vote.

This is not a precedent for a majority
vote to go to majority cloture. It is a prec
edent, under the Constitution, so that
some day we can get a rule which will
not say a majority, but will say three
fifths. Some of us judge, including the
assistant majority leader, that that may
be proper at some times.

Mr. President, this does not set a prece
dent for anything new. It is a precedent
borne within the Constitution. It is a
precedent utilized within the Constitu
tion.

How do we join the issue? If you think
that section 1, article V, says that the
majority of the Senate, at the opening of
a Congress, has the power to make its
rules, then this is the way you join it.
It is not a dangerous precedent. It is a
logical way to join issues and have the
matter submitted to the Senate; and I
submit that that is what is at issue
here this afternoon.

Mr. CURTIS. Mr. President, w11l the
Senator yield?

Mr. PEARSON. The Senator from
West Virginia has the fioQr.

Mr. ROBERT C. BYRD. Mr. President,
I do not want to hold the floor overly
long. I have no problem with the sub
mission of the point of order to the Sen
ate by the distinguished Presiding Offi
cer, saying it is a constitutional ques
tion. I have no problem with that.

If the Chair had elected to rule on
this question, the Senate could have ap-

pealed the ruling. That appeal would
have been debatable. Of course, if there
had been a motion to table the appeal,
that would have shut off debate. That
motion might have failed, and the Senate
could then have debated the appeal. But
the Chair has elected to submit this point
of order to the Senate as a constitution
al question.

The distinguished Senator from Kan
sas has said that this is a constitutional
question. He has said that under the
Constitution, each House may establish
its own rules. No one quarrels with that.

The Senate has established its own
rules, and one of those rules say that the
rules of the Senate shall be changed
only in conformity with the rules of the
Senate.

So the Senate is following the dictates
of the Constitution. It has established
its rules, and one of those rules says that
those rules shall continue in force from
one Congress to the next untn they are
changed in accordance with the rules
presently established; and one of the
rules that is presently established is to
the effect that debate can be shut off
only by a vote of two-thirds.

We are not talking about majority
rule here, Mr. President. The majority
of the Senate can change any rule it
wishes by a majority vote. What we are
talking about is shutting off debate by a
majority. That is what we are talking
about.

But the motion by the distinguished
Senator from Kansas goes even beyond
that. By tabling the point of order the
Senate wlll be acting on something en
tirely distinct and separate from this
motion. The Senate will be voting to table
something separate and apart from this
motion by the Senator from Kansas. If .
the point of order is tabled, Senators wlll
not have any opportunity to debate the
motion to close debate.

Mr. MONDALE. Mr. President, will the
Senator yield?

Mr. ROBERT C. BYRD. I will yield
shortly. If the Senator wlll allow me,
and I beg his pardon, I want to say this:
I guess there have been times when I
have approached every Senator in this
body on both sides of the aisle in an
effort to get a unanimous-consent agree
ment under the present rules, and any
one Senator could object to the request,
and debate would go on and on and on,
If it be the will of the Senate.

But if we go down this road, if I were
so minded, and I sought a unanimous
consent agreement, and got one objec
tion, do Senators know what I could do
if I had the backing of 51 Senators? I
could say. "You can just go to Sheol. I
do not have to have your consent. I will
send my motion to the desk," especially
if it pertained to a constitutional ques
tion. It might pertain to any of the rules
in that book of rules. I would just say,
"OK, I wlll send a motion to the desk,"
and that motion would be self-executing,
and if my 51 Members would back me up,
I do not need the unanimous consent of
anyone. A point of order could be made
to my motion, the point of order could
be tabled and we would vote immediately
to shut off debate, and then we would
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vote immediately on the question that I
came to you to get your consent about.
And all of this without any debate.

Mr. CURTIS. Mr. President, will the
Senator yield?

Mr. ROBERT C. BYRD. Put this power
in the hands of a tyrannical leadership,
and a tyrannical majority of 51 Senators,
and we are going to be sorry on both
sides of the aisle.

I yield to the able Senator from Ne
braska and then to the distinguished
Senator from Minnesota.

Mr. CURTIS. I thank the distinguished
assistant majority leader for his discus
sionon this subject.

It seems to me that there ought to be
a pause to think this thing over. If I
have understood hypothetical questions
and hypothetical rulings made, we could
find ourselves in this situation: Let us
assume that there is a motion pending
and a point of order is made that by no
stretch of the imagination could be valid;
that the point of order raised a separate
issue that did not go to the merits of the
pending motion, and a motion was made
to table the point of order, and it pre
vailed. We have a right to assume that
the Senators voted their convictions on
the validity of the point of order.

Then, if it follows, as the Chair sug
gests, that that is a ruling of the Senate
in favor of no debate on the other mo
tion, we have delegated not to 51 percent
of the Senate, not to a majority, but to
one Senator the right to cut off debate.

Mr. President, I submit that, accord
ing to the questions propounded and
the answers made by the Chair, the re
sult would be, assuming that the vote on
the motion to table was determined on
the merits of that motion, then we would
vest in one Senator, not a majority but
in one Senator, the right to end debate.

I do not believe there is any provision
for that. This proposed change of rule
comes in here not on the opening of a
Congress where they submit the issue of
adopting a set of rules; this resolution
is introduced on the assumption that the
Senate has a set of rules.

It reiterates on page 2 that only mo
tions relating to adjournment, to take
a recess, to proceed to the consideration
of executive business, to lay on the table
shall be decided without debate.

It not only comes in here on the as
sumption that we have rUles, it comes
in here, it reiterates, that motions shall
be debated on their merits unless there
is a motion to lay on the table or to
recess or these other things that are
very specifically provided for.

I thank the distinguished Senator.
Mr. MONDALE. Mr. President, will the

Senator yield?
Mr. ROBERT C. BYRD. Yes.
Mr. MONDALE. I thank the assistant

majority leader.
Mr. President, let us have clearly

in mind what is at stake here. In my
opinion, the nature of what is being
sought here has been grossly exaggerated
by those who oppose the motion and
those who oppose the ruling by the Pre
siding Officer.

In no sense are the proponents of Sen
ate Resolution 4 seeking to impose ma
jority cloture on the Senate. Both the

chief sponsors of this resolution, Mr.
PEARSON and myself, oppose majority
cloture. We believe in a three-fifths
cloture of those present and voting. That
is what we favor.

What is at stake here is whether,
under the Constitution of the United
States, the Senate has the authority, by
a majority vote, to establish its own rules
at the beginning of a session, uninhibited
by rules of previous Congresses. Every
one of those words is a word of art. It
is only motions that come within them
that come within the ruling of the
Presiding Officer and the precedent we
establish today.

The many, generalized examples that
we have heard, about so-called majority
cloture flowing from our motion, are
irrelevant. Unless they involve motions
to change the rules at the beginning of
the Congress they do not come within
the constitutional right to which we are
referring. Article I, section 5 says what?
It says that each House shall determine
its own rules. In the first 20 years of the
U.S. Senate the rule was that you could
close off debate by a majority vote. In
1917 the Senate decided they could close
oft" debate by a two-thirds vote.

What I understand our opponents to
be arguing here today is this: If you were
a Senator in 1917, you could decide what
rules you wanted. But, since the Senate
of 1917 determined that debate should
only be closed by two-thirds, the Senate
of 1917 binds the Senate of 1975.

I do not believe it. I think we are just
as powerful as they were. We are Sena
tors in our right. Our appeal is not to the
rules in this case; it is to the Constitu
tion of the United States, article I, sec
tion 5. That is all we are doing today. We
are not creating any new precedent. We
are not making any new law. We are
drawing our authority from the Con
stitution of the United States.

Now, former Vice President Nixon, on
three occasions, said that the Senate has
this right. Vice President HUMPHREY, on
two occasions, ruled that this was the
right of the U.S: Senate. And, this after
noon, the current Vice President of the
United States ruled that the Constitu
tion of the United States gives the Senate
that power by majority vote.

Our opponents say, "But you are mov
ing to table and the motion to table is
nondebatable." They say, "You are allow
ing a motion to table to shut off debate."
Well, that is a rule of the Senate. A
motion to table is always nondebatable.

What are we seeking to do here? We
are not asking the Senate today to rule
on what rule XXII should be. After 5
weeks of the Senate's time, we are sim
ply asking for a vote to bring Senate
Resolution 4 before the Senate for con
sideration.

It will be available for amendment; it
will be available for referral; it will be
available for debate. What we would like
to do, after 5 weeks, is to bring it before
the body as the pending business. That
is all. It does not seem to me that we
are establishing any precedent. If we
cannot do it in this way, the constitu
tional remedy that is ours is a farce a
nullity, a sham, useless. Tear it up and
throw it away.

So we have to ask ourselves, what is
more important to us: the Senators who
met in this body in 1917 and decided that
two-thirds would be required to close
off debate, or the Constitution of the
United States that states each House
shall determine its own rules?

Now, there was one other argument
here, and that involves rule XXXII.
There is a phrase that, some would argue,
means that rules adopted in previous
Senates shall govern us here during the
94th Congress.

Why did the Senate of 1959 have the
power to decide what rules we would
have? What is the basis of their consti
tutional authority to bind future gener
ations of public representatives elected
by the American people?

Clause 2 of rule XXXII is strictly boot
strap language. It cannot bind future
Senates; the Constitution prohibits It.

What we are faced with here is a very
practical problem. Is there a w'as to
make the Constitution live in the U.S.
Senate at the beginning of a Congress,
and allow us to establish our own rules.

There is tremendous significance to
this. It bears upon the question of
whether the Senate is going to be able
to conduct the essential business of this
country.

Coming before the Senate are matters
of tax reform, matters of basic economic
policy, matters of controlling our tre
mendous energy problem. Every one of
those problems is a brutal one. They will
divide us, embitter us, set section against
section. But we must act, or this country
will lose its vitality and strength.

If we fail to table the point of order
if we fail to assert our powers under th~
Constitution and adopt a modern rule
three-fifths rather than two-thirds-I
think we will have severely crippled the
role of this current Congress.

This will become the "Filibuster Con
gress." We will be standing here wran
gling, delaying, and frustrated through
out the next 2 years, when the public has
a right to ask us to act.

We ask for nothing that is not ours, not
ask for any new precedents. We point to
the Constitution of the United States
and our right as Senators to vote on the
rules. This is all we do.

Mr. ROBERT C. BYRD. Mr. President,
I do not intend to hold the floor and
farm out time. I have said I would yield
to the distinguished Senator.

May I make these closing comments.
We are not operating today under the
cloture rule of 1917. That rule was al
tered in 1949 and it has been altered to
some extent, since. '

Now, Senators cannot point to rule XX,
rule XXXII, and to rule XXXIII and
base part of their case on those rules un
less they are also willing to recognize rule
XXII, which says that cloture can only
be invoked by two-thirds of those present
and voting. We cannot say one rule is
not in effect if we invoke other rules to
support our case.

I am not afraid that this Congress
will be called a filibuster Congress, may
I say with all due respect to the distin
guished Senator, and I am going to be
one Senator who many times, I am sure,
will come up against a situation in which
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I will say I wish we could stop this
debate.· .. .

But we have stopped debates many
times in recent years by going the route
of rule XXII.

The longest debate that ever occurred
in this Senate-a filibuster-was 83
days, on the 1964 Civil Rights Act. It
was to the credit of the Senate, I think,
that it took 83 days on that act. I think
that by virtue of that long debate over
a period of 83 days, there were correct
ing amendments made, and I think the
people of the country supported that act
once it was finally enacted.

If that act had been rammed through
in 10 days, or in 1 day, or in 20 days, I
do not think it would have had the sup
port finally of the American people that
it needed and, that it had to have for
its enforcement. I think it was to the
credit of the Senate that the debate
went on for 8 days before it invoked
cloture. It can do it again on any mat
ter of merit and which is vital to this
country and which the American peo
ple will support.

I do not mean to be argumentative
or to get into a debate with the Sena
tor, but the distinguished Senator from
Minl1esota said that there is already a
rule of the Senate whereby a motion
must be brought before the Senate im
mediately for a vote and without debate
and that is the motion to table.

I am glad that the Senator said that
that is a rule of the Senate, and it is.
If the motion to table is made, there is
no debate, but that is a rule of the Sen
ate. But it is not a rule of the Senate
that a motion to close debate must be
immediately put to a vote, without de
bate. Beyond that, which is even more
dangerous, it is not the rule of the Sen
ate that 1 Senator can dictate his own
terms by which the Senate will close
debate and if he has got 51 Members to
back him up, immediately gag the other
49.

I thank all Senators for their courtesy
and patience.

Mr. ALLEN. Mr. President, I was very
much interested in tile further comment
made by the distinguished Senator from
Minnesota. He said all we are trying to
do is to get to the consideration of rule
XXII, that when we got there it would
be am~ndable, it would be referable, it
would be d'ebatable, and I hope the dis
tinguished Presiding Officer made a note
of that comment because if that is the
correct status of affairs, we jus~ get to
discuss rule XXII and waive all of these
proceedings.

I had understood possibly the dis
tinguished Presiding Officer by his
rhetorical response to questions was
leaning a different way. He has not as
yet ruled.

I was also interested in the comment
made by the distinguished Senator from
New York that the Senate, I believe he
said, had never decided the question of
whether a majority could act in amend
ing its rules at the start of a session.
He cited, I believe, the 1971 ruling by
Senator Ellender where he ruled that
the two-thirds majority not having
voted to invoke cloture, that cloture was

not invoked even though a majority had
so voted, and the distinguished Senator
from New York appealed that ruling and
there was a motion by the distinguished
Senator from Montana to table the
appeal.

I believe another instance was cited
having to do with Vice President HUM
PHREY'S ruling where the Senate reversed
his holding that a majority could invoke
cloture even though it was not a two
thirds majority. Yet the Presiding Officer
apparently feels that if a decision is made
on a collateral issue, not submitting the
real issue, an issue on the motion to table
the point of order, that if that is made,
that is decisive of still another question,
an entirely new question.

So I hope that the distinguished Presi
ding Officer has not reached a definite
decision, not having made one because it
has not been before him, that the motion
by the distinguished Senator from Kan
sas is not debatable in the event the mo
tion to table the point of order is carried,
because clearly, as the distinguished Sen
ator from West Virginia said, to rule
otherwise would rule that the provisions
of the Pearson motion-they are in
court, they have not come into being yet
and will not come into being until the
Senate votes for the Pearson motion.

Now, prior to that time, under prec
edents, the Senate should be given an
opportunity to debate that motion, but
if the distinguished Senator from Min
nesota has the right idea that we are
going to be given an opportunity to
amend, to refer, or to debate rule XXII,
I think these other questions are prab
ably moot.

Another thing occurs to the Senator
from Alabama, Mr. President. Once the
Pearson motion is ruled to be before the
Senate, that is, assuming that the point
of order is tabled, surely, Mr. President
that motion is not as unchangeable a~
the biblical laws of the Medes and Per
sians, which could not be changed.
Surely, the Senate would have an oppor
tunity to shape that motion as it saw fit.
Surely, it would not be bound by what
ever somebody may have thought up
around midnight some night thinking
maybe, "Gee, let us pull this on the Vice
President when the time comes."

Surely, that is not an unchangeable
motion that the Senate woUld not have
an opportunity to discuss.

Suppose it said it will be debated for
6 months and then there wEl be a vote.
Would that not be changeable? Why
would the Vice President rule that it
would not be subject to amendment?
I do not believe he has yet ruled, by say
ing that it would be voted on without
further debate. Surely, he would not rule
out the filing of amendments. And then
relying on the statement of the Senator
from Milmesota, if we ever get to that
point, it is likely that an amendment
would be filed for true majority cloture,
not 60 percent. Why not 50 percent clo
ture? Why not 40 percent cloture, if we
are going to be pulling numbers out of
a hat? Surely, that will be subject to
amendment if we ever get to that point.

Mr. President, when the point of order
has been made-and I understand it has
been-when the motion to table is made,

if it should carry, I hope the Vice Presi
dent, before putting the question on the
motion, will give us an opportunity to
shape it to the will of the Senate. It is
just the product right now of one or two
Senators. Surely the other 98 would have
an opportunity to give their input into
the motion. Why would we assume that
it would not be subject to some sort of
amendment, some sort of shaping?
Something as important as this should
be debated.

Mr. President, on the idea of no
debate, if the Presiding Officer has
bothered to read the Federalist Papers
or the proceedings of the Constitutional
Convention of 1787, he will find that
debate took place there in the Consti
tutional Convention time and time again.
They would decide some question some
time and come back 2 or 3 days later and
change it.

If we are going to give somebody ·a
constitutional right, that does not mean
that he has to have instant action. If it
means anything, as contended by the
other side, all it would mean is that when
it finally got down to a vote a majority
would have a right to make the decision.

Of course, if it would ever get down
to the point of voting on Senate Resolu
tion 4, it can be decided by a majority
vote. The majority leader said that while
he favored the three-fifths vote, he did
not favor this method of getting to the
vote. He did not endorse the idea tha t the
end justified the means, whatever they
were. He could not agree on that. If it
does come to that point, I am hopeful the
decision is the motion or the point of
order of the distinguished majority
leader will be recognized, and t..ltat the
motion to table will be defeated.

I hate to see the distinguished Senator
from Minnesota, a loyal Democrat, a
former candidate for the Presidency, un
willing to follow the recommendation of
the majority leader of the U.S. Senate.
I am also sorry to see the Presiding Offi
cer of the Senate following the leader
ship of the then Vice President (Mr.
HUMPHREY), who, on two occasions on
this very same question, was rebuffed by
the Senate on this very same question.

I am sorry to see the distinguished
Presiding Officer of the Renate following
down that dead end trail that the Vice
President of the United States (Mr.
HUMPHREY) followed on two occasions.

The VICE PRESIDENT. The Senator
from Minnesota.

Mr. MONDALE. :Mr. President, I wish
to announce to my colleagues that I in
tend shortly to make a motion to table.
But before I do, I will be glad to yield the
floor briefly for some statements. I ask
unanimous consent that I be able to hold
the floor for the purpose of making the
motion to table.

The VICE PRESIDENT. Is there ob
jection?

If not, it is so ordered.
Mr. MONDALE. I yield to the Senator

from Virginia.
Mr. WILLIAM L. SCOTT. Mr. Presi

dent, I appreciate the Senator from
Minnesota yielding. I did not intend to
speak on this matter, but after hearing
the distinguished assistant majority
leader and his thoughtfUl comments, I



;)846 CONGRESSIONAL RECORD - SENATE February 20, 197'5
would like to commend him on the posi
tion that he took, siding with the ma
jority leader, the two principal leaders
on the other side of the aisle being con
cerned about the possibility of the tyr
anny of the majority. I would hope that
those of us on this side, with 38 Sena
tors at the present time, would be some
what cohesive on this matter because it
is for our protection.

Apparently the distinguished Senator
from West Virginia realizes that even
though he does not want to see a Repub
lican Party in control of the Senate while
he is here, he recognizes that in 1976, 22
Democrats will be facing the electorate.
So the possibility exists.

Mr. ROBERT C. BYRD. Mr. President,
I did not intend that my statement be
interpreted in any way as a prophecy.

Mr. Wll.LIAM L. SCOTT. I realize
that, but the possibillty exists. It could
be improbable, but we could have 61 of
these Senate seats if all of the 22 Demo
crats were defeated in 1976.

So it is possible that the other side of
the aisle could be in the minority. I think
it is extremely probable that the other
side at some time in the future, whether
it is 1976, 1978, or far into the future, at
some time will be in the minority.

Mr. ROBERT C. BYRD. I hope the
Senator will not adulterate the fine argu
ment he is making by such a fatal flaw.

[Laughter.]
Mr. wn.LIAM L. SCOTT. That being

the case, it does seem reasonable that the
rights of the minority, whether the
Democrats are in control at a particular
time or the Republican Party is in con
trol, should be protected.
.. I was impressed by the argument made
by the distinguished Senator from West
Virginia. This is a deliberative body. I
think we all recognize this. We would not
want to see something rushed through
this body without adequate thought,
without adequate debate.

I heard the statement made by our
colleague from Rhode Island, in which
he referred to something akin to the
dead hand of the past, the rules being
promulgated many years ago. Yet if we
just thumbed through the rules, on the
first page we see some amendments. As
we go through the rules of the Senate
we see amendment after amendment,
many of them made in the 19th century,
but more of them made in the 20th
century.

This is a live set of rules that we have
here. It is something that has been pro
mulgated over the years in a very
thoughtful way. It is not the Constitu
tion, but it is somewhat akin, insofar as
this body is concerned, to the Constitu
tion of the United States.

I think that having a two-thirds vote
to change the rules of the Senate is in
the interest of each Senator. It is in the
interest of our States, representing the
States as we do. and I believe it is in
the interest of the people. I hope that
Ultimately rule xxn will be retained.

I thank the Senator.
Mr. MONDALE. Mr. President, I yield

to the distinguished Senator from Idaho.
Mr. McCLURE. I thank the Senator.
Mr. President, I think the very fact

that the Senator from Minnesota con
trols the floor and yields to us indicates
the kind of problem we are getting into,
in which debate is a matter of sufferance,
not a matter of right. It underscores the
fundamental problem we are dealing with
here.

Earlier, the Senator from Minnesota
said: .

We are not trying to change things; what
we are trying to do is under tl.e rules of the
Senate.

That underscores, again, the proposi
tion which I think is before the Senate
that we have some rules.

All we are seeking to do is to have the
rule changed to proceed under the pres
ent body of rules as they were adopted
earlier. The Senator from Minnesota,
himself, made reference to those rules
which are in effect now.

Beyond that, I underscore the point
that the Senator from West Virginia,
the distinguished majority whip, made
earlier, that this is a precedent, that the
procedure being followed here is not re
stricted to the constitutional question of
the adoption of rules, because the ques
tion of the effect of the motion to table
is applicable to any such motion that is
made, whether or not it is related to a
constitutional question. Therefore, it be
comes applicable to every such situation
that may be constructed on the floor of
the Senate in the future.

The Senator from Alabama and the
Senator from West Virginia, I believe,
are two of the most knowledgeable men
in the Senate with respect to the parlia
mentary procedures and the rules of the
Senate. They are in agreement on this
point, and I think the rest of us should
listen to them.

Fundamentally, I think that what we
see is that any two Members of the Sen
ate can, in a given situation, create the
parliamentary situation in which they,
supported by 49 others, can cut off de
bate instantly all any given question.

I suggest that the scenario might go
somewhat this way: A Senator, on a
given question, at a given time, when the
question is pending before the Senate,
would be recognized. He would make a
motion similar to the one pending before
the Senate. He could then yield to his
friend, who had already been clued into
the procedure that was being sought to
be followed, for the purpose of making a
point of order against his motion. Of
course, under the rules of the Senate, if
someone wanted to object to his yield
ing for that purpose, he could not yield
for that purpose. But if nobody made
the objection, he could yield for that
purpose, and the point of order could be
made against his motion.

Then, having yielded to his friend,
who would immediately sit down, he
would move to table the point of order
which had just been made against his
own motion, and no one else in the Sen
ate would have the right or the power to
utter one word before there was a vote.
If 49 other Members of the Senate were
in agreement on that subject, that theY
should move forward toward a vote on it
and stifle debate in the Senate, there
would be an immediate vote; and under

the suggested ruling of the Chair, there
would be no further debate on the fun
damental question that is involved.

I commend the Senator from West
Virginia for having raised this issue. I
commend him for his statesmanship. I
learned very soon after joining this body
of his concern and his very high regard
for the Senate as an institution. I think
he has again exercised that statesman
ship in his statements here today on this
question.

I hope the Senate will not take the
route which has been suggested might
be done, no matter how expedient it
may seem to those who would like to
change rule XXII. The Senate of the
United States would be a far different
body. This would be a fundamental and
far-reaching and radical change, at a
time when the people of the United
States demand some kind of stability in
Government, not radicalism.

I thank the Senator from Minnesota
for yielding.

Mr. MONDALE. Mr. President, I
promised to yield briefly to the Senator
from South Carolina and, then, to the
Senator from nlinois. I have had so
many requests, that at that point I will
move to table.

Mr. THURMOND. I will try not to
take too long.

Mr. President, I think it is clear that
the majority of the Senate can change a
rule. But it is not clear that one Senator
can make a motion and embody in that
motion provisions that cut off debate.

The provisions for cutting off debate
are found in rule XXII. They are set out
in detail. What is the use of having this
rule for cutting olf debate, if one Senator
can prepare a motion and put in it a pro
vision that will automatically terminate
debate.

Mr. President, it violates all the rules, it
violates traditions, it violates the prece
dents of the Senate, and it is an unheard
of request.

Mr. President, I wish to commend, too,
the distinguished and able Senator from
West Virginia, Mr. BYRD, for taking the
stand he has taken. He favors three
fifths of the Senate being able to cut off
debate, as do some others here. However,
he has stated he is not going to destroy
the Senate to do it. The Senator from
West Virginia has stated he does not
want to reverse the traditions and rul
ings of the presiding otIicers in the past.
He wants rule XXII changed, but he is
going to follow the precedents and rules
of the Senate. The rules of the U.S. Sen
ate provide, in rule XXII, the procedure
for cutting off debate. If one Senator can
offer a motion and incorporate in it a
provision that will cutoff debate, then
rule xxn is a nullity.

Why have rule XXII? Why have any
other rule concerning this question?

Mr. President, listen to what this mo
tion says.

• • • under Article I, Section 5 of the
United States Constitution, I move that de
bate upon the pending motion to proceed to
the consideration of Senate Resolution 4 be
brought to a Close by the Chair immediately
putting this motion to end debate to the
Senate for a yea-and-nay vote:
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This is a motion. We are entitled to

debate this motion.
Mr. President, I think a terrible prece

dent would be set if this motion prevails.
I am surprised that any Senator would
make such a motion as this, regardless
of Whether he wants three-fifths cloture,
or whether he wants two-thirds cloture,
as the rules now provide. Let us follow
the rules, and let US not make the Senate
rulebook a nullity. The rules mean
nothing if a Senator can send up' a mo
tion that, in itself cuts off debate, and
that is what is being done here.

I hope that the distinguished Presiding
Officer will think over this matter before
he makes a final ruling. There were some
questions propounded here by the dis
tinguished Senator from New York. At
the time the questions were asked, I
imagine the Presiding Officer felt that
one followed the other and he answered
them rather hastily. However, when he
finally rules on this matter, after due
consideration and after hearing both
sides of this question, after hearing the
assistant majority leader, who favors
three-fifths in changing the rule, and
after hearing the distinguished Senator
from Nebraska and others I hope the
able and distinguished Presiding Officer,
the Vice President, will see fit to follow
the traditions of the Senate, which have
been followed ever since the Senate was
founded.

Are we going to destroy the Senate as
a deliberative body? If this action is
taken today, that is exactly what we
will do.

Mr. MONDALE. I yield very briefiy to
the distinguished Senator from Illinois.

The VICE PRESIDENT. Will the Sen
ator from Minnesota yield to the Chair
to make a clarification?

Mr. MONDALE. I yield to the Chair.
The VICE PRESIDENT. Thank you

very much.
It is unusual for me to request that.
The Chair wishes to clarify the an

swer to a previous parliamentary inquiry
by the Senator from New York.

The point of order raised by the Sen
ator from Montana challenges the pro
priety of the motion offered by the Sen
ator from Kansas. The Chair has stated
that if the point of order raised by the
Senator from Montana is tabled, the
Chair "would be compelled to interpret
that action as an expression by the Sen
ate of its judgment that the motion of
fered by the Senator from Kansas to end
debate is a proper motion. Therefore,
since the motion offered by the Senator
from Kansas to end debate provides that
it shall be immediately put to the Senate
for a yea-and-nay vote the Chair would
be compelled to abide by such require
ment, the Senate having determined the
requirement to be a valid one.

I thank the Senator from Minnesota.
Mr. MONDALE. I yield to the Senator

from Illinois.
Mr. PERCY. I am sure we all thank

the Chair for that clarification. I shall
consider myself to be rendering a service
to the Senate now, while I speak, for
them to be able to contemplate that
clarification and fUlly understand its
significance..

Mr. President, I appreciate very much
the Senator from Minnesota yielding
very briefiy. I shOUld like the privilege of
explaining why I intend to vote as I will,
simply because I feel that the Congress
of the United States, partiCUlarly the
Senate of the United States, is literally
on trial today to see whether or not this
body can respond rapidly enough, with
due deliberation, to achieve certain de
sirable goals and objectives. I believe
that we are on trial right now and that
the procedures that have been estab
lished in the past have not proven really
effective. I cite only one simple example.

The consumers of this country are tre
mendously frustrated as a result of many
grievances that were freely admitted this
morning in candid comments by the dis
tinguished Senator from Alabama. We do
not disagree at all on objectives or goals, ,
but we disagree on how to achieve the
rectification of some of these problems.
Yet, the Senate opened hearings today
on a Consumer Protection Agency bill
that the Senate approved by a vote of
74 to 4, 4 years ago, and it is virtually
identical legislation now being consid
ered once again. We have not been able
to get off dead center simply because
of a very narrow margin on this filibuster
rule.

Mr. President, I want to make it clear
that my support of the motion offered
by the Senator from Kansas (Mr. PEAR
SON) today does not indicate that I sup
port the ending of Senate debate by
majority rule.

I believe it is fundamentally wise to
guard against hasty or intemperate ac
tion by a majority of the moment and
firmly support the proposition that more
than a simple majority should be nec
essary to end debate and move to an
immediate vote.

My difference with those who have
supported retention of rule xxn as it
was adopted by previous Congresses is
one of degree. I believe that a require
ment of a three-fifths vote of the Sen
ate-a position I have consistently main
tained since I entered the Senate 8 years
ago, and which was reiterated time after
time on the floor of the Sena,te today as
a desirable objective and goal-to close
debate will fully protect us from the po
tentiality of intemperate action of
which I have just spoken. But just as I
believe a three-fifths vote affords suffi
cient protection against the excesses of
the majority, I also believe that the two
thirds vote requirement adopted by pre
vious Congresses has too often subjected
us to the intransigence of a too small
minority.

This is, however, a different question
from the one raised by the motion pro
posed by the Senator from Kansas today.
The principle which this motion seeks
to establish is that the Senate and Sen
ators elected to serve in 1975 should not
be bound by the rules established by the
Senate elected in 1917.

Article I, section 5 of the Constitution
requires each house of Congress to de
termine its own rules of procedure. I
do not believe it was the intent of the
Founding Fathers that either body be
bound in perpetuity by the rules estab-

lished by the first Congress, or by any
Congress. Each Congress must be able to
determine its rules of procedures anew
by majority vote in order to carry out
its constitutional powers and its mandate
from the electorate. For this reason, I
fully support the motion of the Senator
from Kansas, and will be guided so in
voting.

I think we all owe a debt of gratitUde
to the distinguished sponsors of this par
ticular motion for the enlightened debate
that we have had today. We are not apart
on goals or objectives. We differ in pro
cedure, but I think we have reached a
time when we can vote.

Mr. BEALL. Will the Senator yield?
Mr. MONDALE. I yield to the Senator

from Maryland.
Mr. BEALL. The assistant majority

leader commented that it is a very diffi
cult question to understand for nonlegal
minds as mine certainly is. I came here
this afternoon, although opposed to a
change from two-thirds to three-fifths,
believing that it should be the right of
the majority of the Senate to establish
their own rules. I came ready to vote in
support of the motion the Senator is
about to make to table.

However, after listening to the assist
ant majority leader, I came to under
stand that we might be establishing a
precedent that would apply to other sit
uations.

Am I to understand from the Senator
from Minnesota that it is his contention
that we are not establishing a precedent
except as it may apply to constitutional
questions that arise in this kind of sit
uation, and that the reason it only ap
plies to constitutional questions is be
cause the Pearson motion itself alludes
to a provision of the Constitution?

Mr. MONDALE. The reason goes deep
er than that. I know of no precedent, and
the Vice President has not sought to
declare any, that would give a Presiding
Officer the authority to rule as he did
except where article I, section 5, is in
volved.

In all other instances the Senate would
have debatable topics. Article I, section
5, in effect says-and there is a lot of
precedent for this-that at the beginning
of a Congress, and on questions affecting
the rules alone, the majority has the
right to determine its own rules.

That is all it means. Beyond that, on
all other issues, the general rules of the
Senate prevail.

Mr. BEALL. I thank the Senator.
Mr. MONDALE. I yield briefiy to the

Senator from Massachusetts.
Mr. KENNEDY. Mr. President, I hope

the position of the Senator from Minne
sota and the Senator from Kansas will
prevail. I have listened to the debate this
afternoon. There has been a great deal
of discussion about the rights of the
minority, and very little about the rights
of the majority.

Members of Congress and Senators are
sent here by the people to address them
selves to the people's business yet what
we have seen in the time I have been in
the Senate is instance after instance
where rule XXII has been used to water
down legislation, to avoid even taking
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the Senate, but the Nation's people who
suffer the consequences.

Perhaps the most instructive argument
against the two-thir~s req';1irement of
cloture is the companson w1th the rare
cases in which the Constitution specifi
cally demands a two-thirds vote by the
Senate. Thus, in five types of action, the
Constitution demands a t,wo-thirds vote:

To override a veto, each House ~ust

approve the override by a two-th1rds
vote;

To ratify a treaty, the Senate must ap
prove the ratification by a two-thirds
vote;

To amend the Constitution, each House
must approve the amendment by a two
thirds vote;

To convict a President of impeach
ment, the Senate must approve the im
peachment by a two-thirds vote; and

To expel a member of the House or
Senate, the chamber must approve the
expulsion by a two-thirds vote.

There is no substantial objection to
the requirement of a two-thirds majori~y
for these five far-reaching actions SP~C1

fied by the Constitution. The reqUlre
ment works to the advantage of the
Nation by insuring that such important
steps a~e not taken except with the sup
port of a large majority of t?~ Senate.
They are among the most cntlCal steps
that any House or Senate can take. The
two-thirds majority requirement is obvi
ously appropriate and desirable as a pro
tection against the shifting passions and
partisan efforts of a transient mere ma
jority on such issues.

In addition, the Constitution also
specifies numerous actions that Con
gress cannot take at all, whatever. the
size of the majority. The most ObVlOUS
example is the first amendment, which
specifies that Congress shall pass no
law-no law-abridging freedom of
speech or freedom of the press. The Cor:
stitution and its amendments contam
numerous other examples of actions
prohibited to Congress. Together, these
prohibitions are, the "wise restraints that
make us free;" the source of our funda
mental American freedoms, and the
guarantee of the rights of the individual
against the tyranny of the majority.

But the Constitution enshrines no
prohibition on action by the people's rep
resentatives in Congress that may be
construed as justifying the filibuster
rule. Under our fundamental constitu
tional scheme, the rights of the minority
are protected by a series of specific pro
visions, none of which has .any relevance
to the general rules by whlCh the House
and Senate perform their legislative
functions.

As the examples I have cited make
clear the Founding Fathers knew how to
say "two-thirds." But they wisely left the
choice of rules in other areas to the Sen
ate and House, without tying the hands
of future generations.

Thus, the filibuster rule is not en
shrined in the Constitution. Instead, it is
a rule that was made by the Senate, and
it is a rule that can be unmade by the
Senate.

The only test\is the balance the Senate
chooses to strike between the needs of
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the Nation's legislative business and the
desirability of accommodating a substan
tial Senate minority.

A balance that was "right" for one
Senate and one era in American life may
not be "right" for another Senate ~nd

another era. A Senate that, a genera~lOn

ago, chose not to act unless a two-th1rds
vote of approval could be obtained was
responding to the legislative needs ~f

that period in our history. But I subm1t
the balance is different today. The need
for legislative business to proceed is
greater now, and the consequences of
our inaction are more crippling to the
Nation and its citizens.

To some extent, past factors justifying
a two-thirds cloture rule were "external"
to the Senate, in the sense that they
reflected the desire for a greater degree
of consensus before major legislation
could be passed, especially in areas
where in the 1920's and 1930's, the Con
gress Was enacting pioneering legislation
that transformed the laissez-faire role
of the Federal Government and launched
it on the more pervasive course of do
mestic social legislation we know today.

To some extent as well, the past factors
justifying the two-thirds cloture rule
were "internal" to the Senate. In the
past there appears to have been a greater
reluclance by the minority to press an
issue to a filibuster than exists today.
Thus a two-thirds rule that was tolerable
when' the filibuster rule was sparingly
used becomes intolerable when the fili
buster is used expansively as a frequent
obstructionist tactic.

The frequency of cloture votes under
rule XXII makes the point dramatically.
Omitting three cloture votes in Decem
ber 1974, in which cloture was sought
to prevent nongermane amendments to
a pending bill rather than to shut off a
filibuster, the following table shows the
pattern of the 97 antifilibuster cloture
votes since rule XXII was enacted:

1917____________ 011946____________ 4
1918____________ 01947____________ 0
1919____________ 1 1948____________ 0
1920____________ 0 1949____________ 0
1921____________ 1 1950____________ 2
1922____________ 1 1951____________ 0
1923____________ 0 1952____________ 0
1924____________ 0 1953____________ 0
1925____________ 0 1954____________ 1
1926____________ 2 1955____________ 0
1927____________ 5 1956____________ 0
1928____________ 0 1957____________ 0
1929____________ 0 1958____________ 0
1930____________ 0 1959____________ 0
1931____________ 0 1960____________ 1
1932____________ 0 1961____________ 1
1933____________ 1 1962____________ 3
1934____________ 0 1963____________ 1
1935____________ 0 1964____________ 2
1936____________ 0 1965____________ 2
1937____________ 0 1966 "____ 5
1938____________ 2 1967____________ 1
1939____________ 0 1968____________ 5
1940____________ 0 1969_c__________ 2
1941____________ 0 1970____________ 4
1942____________ 1 1971____________ 10
1943____________ 0 1972____________ 10
1944____________ 1 1973____________ 10
1945____________ 0 1974____________ 18

Thus, half of all the cloture votes since
1917 have taken place in the past 5 years.

Often, especially in the early years
of rule XXII, but even as late as the
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up legislation or to frustrate the inter
ests of a ve;y substantial majority of
the Members of the Senate.

I think. the majority has rights, too.
I think the eyes of the country are on
this body, to see whether we can p~t

our own house in order, while we w1ll
be able to address ourselves to the peo
ple's business.

I am pleased to give my full support
to the current Senate effort to reform
the filibuster rule by allowing a three
fifths majority of the Senate to halt de
bate and require a vote on any measure.

In my view, we now have the best op
pOl'tunity we have had in many year~ to
end the reign of the filibuster and ellm
inate the obstructive and destructive ef
fect it has on the Senate's business and
on the vital interests of the Nation.

In the past the filibuster rule has often
made a mockery of the view that the
Senate is the "world's greatest delibera
tive body." On many occasions, because
of the filibuster rule, the world's greatest
deliberative body has become the world's
least decisive body.

Again and again on extremely vital
and important questions, the filibuster
rule has prevented urgently needed ac
tion on legislation by the Senate. In the
past Congress alone, it was the filibuster
that killed the Consumer Protection
Agency; killed a tax cut that might ha,:e
slowed or even averted the current sen
ous recession; killed repeal of the oil de
pletion allowance; killed public financing
of elections in the first session.

That sorry record is only the begin
ning of the problem. For every bill that
actually dies at the hands of a filibuster,

" many more bills carry deep scars from
their encounter with the filibuster. These
filibuster scars are a result of the fact
that the majority supporters of legisla
tion are often forced into debilitating
compromises and concessions, in return
for the acquiescence of those who would
otherwise maintain a filibuster. Often,
the sponsors of an important bill face
the Hobson's choice of no bill at all, or
a half-hearted and anemic bill that may
fail to do its job.

And, finally, the toll of the filibuster
rule is also measured in the number of
bills that never see the light of fioor de
bate at all. Especially in the waning days
of a Congress, when time is critical, the
whispered threat of a filibuster is often
enough to block a bill from even being
called before the Senate.

Thus, the filibuster kills three ways
It can block any action at all; it can
emasculate a bill as the price of further
action; and it can prevent a bill from
even seeing the light of day.

Again and again in recent years, the
filibuster has been the shame of the Sen
ate and the last resort of special interest
groups. Too often, it has enabled a small
minority of the Senate to prevent a
3trong majority from working its will
and serving the public interest.

The simple fact is that the two-thirds
majority required under rule XXII, the
present cloture rule, is too difficult to ob
tain. Too much Senate business is too
often obstructed. The will of the major
ity is too easily thwarted. And it is not
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1950's, whole years passed, sometimes
3 to 5 years in a row, without a single
cloture vote. Contrast that record of re
straint with the experience of the 1970's,
in which use of the filibuster and the
cloture vote have suddenly mushroomed,
rising almost as fast as the price of
Arab oil.

On their face, these figures make the
case that the indiscriminate use of the
filibuster in recent years has reached
an intolerable level as an unnecessarily
divisive and delaying tactic.

The time has come for change. Surely,
when both the disease and cure are clear,
the Senate cannot fail to apply the
proper medicine and end its present crip
pled state.

Half a century ago, rule XXII may
have ben a "liberal" reform, in the sense
that it was born as a result of the frus
tration over the then existing Senate
rule that allowed no cloture at all.

But althOugh the two-thirds cloture
rule may have been a progressive Sen
ate step in 1917, when it was first en
acted, it is a reactionary device today
that prevents the modern Senate from
acting on the Nations' vital business.

Over the years, a number of efforts
have been made to limit or even abolish
the cloture rule. In 1949, cloture was al
lowed for all Senate floor procedures, not
just the pending business. But, as a part
of the compromise that achieved this re
form, the two-thirds requirement was ap
plied to the full Senate, not just the
number of Senators present and voting.

In 1959, the cloture rule was eased,
by again applying the two-thirds re
quirements to the number of Senators
present and voting.

Now, a quarter century after the 1949
reform, 16 years after the 1959 reform,
it is time to take a further step to ameli
orate the obstructive impact of rule
XXII. By reducing the cloture majority
from two-thirds to three-fifths, we can
achieve a better balance of the four most
important factors involved in our con
sideration-the needs of the modern leg
islative process, the need for full debate,
the rights of the majority and the rights
of the minority.

Frequently, in past debates, the bal
ance has been obscured. The principle of
full debate has been especially misun
derstood. No one objects to full debate.
No legislation should be rushed through
the Senate without ample opportunity
for any Senator to discuss the measure,
express his views, and persuade his col
leagues. Committee hearings and execu
tive sessions are no substitute for floor
debate. Often, in my own experience, ex
tended floor debate has illuminated and
crystallized the most difficult. issues of
our time.

But too often, extended debate has
been a euphemism for obstruction. Fre
Quently, opponents of a measure use the
shelter of rule XXII to block Senate ac
tion, long after all relevant arguments
have been made, long after all meaning
ful discussion has taken place, long after
any reasonable debate should have been
brought to a close.

I yield to none in my view that the
Senate has an obligation to guarantee

full debate. But the Senate has no obli
gation to guarantee that debates will
never end. Yet the latter position is the
position in which the Senate often finds
itself today, under the restrictive opera
tion of rule XXII.

In recognition of the need for full de
bate, a number of compromise reform
proposals in the past have sought to
apply a shifting cloture formula, to allow
cloture by progressively smaller majori
ties as the length of the debate continues.
I have supported such proposals in the
past. They have helped to highlight the
importance of the dividing line at which
opportunity for full debate shades off
into opportunity for obstruction.

But the crucial question in any filibus
ter reform proposal is, should a minority
of the Senate ever be entitled to obstruct
the majority? As a matter of logic, I
would answer that question in the nega
tive. I believe that the Senate· should
operate under the principle of majority
rule, except as the Constitution other
wise provides. Majority rule is the heart
of our democratic system of government
and it must necessarily be the backbone
of our parliamentary procedure in the
Senate.

But the issue cannot be settled by logic
or by abstract debate on fundamental
principles. As Oliver Wendell Holmes so
eloquently put it, the life of the law has
not been logic, it has been experience.
And nearly two centuries of Senate ex
perience have put a gloss of practice on
the principle of majority rule in the Sen
ate. The Senate has always operated un
der the rule that, in effect, a majority is
not entitled to override the views of a
substantial minority.

Although some would argue we should
adopt "majority" cloture now, I do not
support that position. In the experience
of the Senate, generous respect has al
ways been given to the rights of the
minority. Even when the obstructive tac
tics of the minority have hobbled Sen
ate business so badly that reform was es
sential, the Senate has moved only by
incremental steps toward change, as it
did in 1917, in 1949, and in 1959.

Today, at a time when the two-thirds
. cloture rule is proving too restrictive for
modern Senate business, the most proper
step, in line with the precedents of the
past, is a modest reduction from two
thirds to three-flfths in the majority re
quired to end debate.

Such a step would have had a signifi
cant-but not overwhelming-effect on
filibusters in the past. Of the 10 cloture
votes since the first enactment of the
cloture rule in 1917, 20 have been suc
cessful in ending debate. Under a three
fifths cloture rule, tha t number would
have risen to 44. In other words, twice
as many cloture efforts would have been
successful. But in an even larger num
ber of cases-56-eloture would still have
failed under a three-fifths rule.

These statistics are hardly evidence
that the present reform proposals in
volve revolutionary change, or that they
ride roughshod over the minority. Rath
er, they demonstrate a careful reform
by the Senate of the proper balance be
tween the public's business anq the

rights of the minority. It is a reform
the Senate should not hesitate to adopt
at the beginning of this session.

Apart from the substantive issue of
the appropriate majority that should be
required for cloture, there is also the
important question of how a change in
rule XXII may be accomplished. The is
sue here is whether a simple majority
of the Senate is entitled to change the
Senate rules.

My own view of the relevant constitu
tional provision is that the Senate is
entitled to enact new rules and amend
its existing rules by majority v')te at
the beginning of each Congress.

Article I, section 5, of the Constitt.tion
states unequivo.cally that "each House
may determine the rules of its proceed
ings." The necessary inference is that
each House in each new Congress is
entitled to set its own rules. Nothing in
the Constitution or commonsense sug
gests that either House may act in a
way that binds a future House. Any other
position would let the dead hand of the
past unconstitutionally govern the
present.

By what logic can the Senate of 1917
or 1949 or 1959 bind the Senate of 1975?
As Senator Walsh of Montana said dur
ing the Senate debate in 1917 on the
enactment of the original rule XXII:

A majority may adopt the rules In the first
place. It is preposterous to assert that they
may deny to future majorities the right to
change them.

Surely, no one would claim that a rule
adopted by one Senate, prohibiting
changes in the rules except by unani
mous consent, could be binding on future
Senates. If not, then why should one
Senate be able to bind future Senates to
a rule that such change can be made
only by a two-thirds vote?

The view that a simple majority can
change the Senate rules also finds strong
support in the precedents set during a
number of recent debates on rule XXII.
On several occasions in the past, Vice
Presidents, both Republican and Demo
cratic, acting as the presiding officer of
the Senate, have declared the view that
a majority of the Senate has the con
stitutional power to change its rules.

The distinguished Senator from Ala
bama, the leading opponent of the view
that a simple majority of the Senate
can change the rules, attempts to dis
pose of these precedents by arguing that
in the past, the Senate has overruled the
Chair and reversed such rulings of the
Vice President on this point.

But the logical flaw in Senator ALLEN'S
position is that although a Vice Presi
dent's ruling may have been reversed, the
reversal was accomplished by a majority
of the senate. In other words, majority
rule prevailed on the issue of the Senate's
power to change its rules, because, in ef
fect, a majority of the Senate decided
that a two-thirds vote should be required
to end debate on proposals to r.hange the
cloture rule.

Thus, Senator ALLEN'S argument, upon
analysis, actually proves to be support
for the very ruling he opposes, and the
precedent stands that a sImple majority
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of the Senate can change its rules at the
beginning of a Congress.

The notion that a filibuster can be used
to defeat an attempt to change the fili
buster rule cannot withstand analysis. It
would impose an unconstitutional prior
restraint on the parliamentary procedure
on the Senate. It would turn rule XXII
into a Catch XXII. It would give the two
thirds filibuster rule itself an undesirable
and undeserved new lease on life.

Mr. President, the immediate issue is
whether a simple majority of the Senate
is entitled to change the Senate rules.
Although the procedural issues are com
plex, it is clear that this question should
be settled by a majority vote. I urge the
Senate to support the position of the Sen
ator from Minnesota and the Senator
from Kansas.

Mr. PACKWOOD. Mr. President, I wish
today to give my support to my distin
guished colleagues who are so ably lead
ing the effort to amend Senate Rule
XXII. In the 6 years I have been priv
ileged to serve in this body, I have been
struck again and again by the pernicious
effect of unlimited debate in hampering
our efforts to get on with the Nation's
business.

The Senate, from its founding until
1917, enjoyed the privilege of unlimited
debate. Of course, through many of those
years the Congress only met for a month
or two, and there was far less legislation
to consider. Unlimited debate in those
days was a luxury we could afford. By
the early 1900's, however, this country
and the world were changing. Every
where the pace began to quicken. Trans
portation was irrevocably altered by the
automobile and the airplane. Communi
cation, once a matter of days and weeks,
could suddenly be done almost instan
taneously through the telephone and
telegraph.

Finally, in 1917, the Senate came face
to face with changing realities. In that
year, President Wilson called on the
Congress to pass legislation permitting
the arming of American merchant ves-

sels so that they could defend themselves
against German raiders on the high seas.
A tiny group of men in the Senate
balked, and they managed to thwart the
will of the President, the Congress, and
the people by talking the legislation to
death. Their action, tragically, also
talked some American sailors to death.
An angry popular reaction set in against
the Senate and what President Wilson
termed "a little group of willful men"
who had "rendered the great Govern
ment of the United States helpless and
contemptible." Within a very short time
this reaction forced the Senate to move
with the times-specifically, to adopt a
rule permitting two-thirds of the Mem
bers to vote to cut off debate.

Mr. President, 58 years have now
passed, and I submit that it is time for
the Senate to move forward with the
times and to again recognize changing
realities. We no longer meet for 1 month
a year. We meet 12 months a year. We
no longer handle a few bills and issues in
our debates-we cover hundreds. And the
plain fact of the matter is that we just
are not gettimr our work done.

And a major reason that we do not
get our work done is that we like to talk
too much. I pray, Mr. President, that no
genuine national crisis that demands
fast action arises before we move to mod
ernize our rules and procedures; because
if it does, and we find our ability to act
blocked by a determined talkathon, I
fear that public reaction this time would
be even stronger than it was in 1917.
Remember that the American people
have heard for years that reform of this
body is vital for progress. They under
stand these issues. Surely in this time
of many crises they will no longer
placidly accept a Senate paralyzed by its
own rules and traditions. They recognize
the filibuster for what it is, essentially
a negative instrument used to obstruct
legislation. I maintain that it is time for
the Senate to act positively, not nega
tively. It is time to exercise the positive
powers given t~ ~s by the Constitution

and to take another step to give the Sen
ate freedom to exercise its power.

I am particularly disturbed over the
increasing use of the filibuster to shackle
,)ur debates. It is getting easier and easier
to find controversial issues that invite
extended debate because we have so
many important things to decide. But
oUr record indicates that we would rather
talk than decide.

My colleagues on both sides of the
aisle and of all political persuasions are
employing the filibuster at an ever in
creasing rate. Since rule XXII was
adopted in 1917, there have been exactly
100 cloture votes. However, in the 51
years between 1917 and 1968, there were
only 43 cloture votes. In the 4 years 1969
to 1972, there were 26 cloture votes. In
just 2 years, 1973 and 1974, there were
31 cloture votes. It can thus be seen that
of all the cloture votes that have been
held since rule XXII was passed in 1917,
over 50 percent have come in the last
6 years, and over 30 percent in the last 2
years. I ask unanimous consent that at
this point in my remarks in the RECORD,
there be printed a chart appearing in the
December 7, 1974, issue of Congressional
Quarterly, summarizing the complete list
of cloture votes since the adoption of
rule XXII in 1917 through December 4,
1974. In addition, I have added 6 cloture
votes that occurred after December 4,
1974, the last vote listed by the Decem
ber 7, 1974, Congressional Quarterly.

There being no objection, the material
was ordered to be printed in the RECORD,
as follows:
LIST OF CLOTURE VOTES SINCE ADOPTION OF

RULE 22
Following is a. complete list through Dec. 4,

1974, of the 94 cloture votes taken since Rule
22 was adopted in 1917. Only 17 of these
(shown in dark type) were successful. In the
right-hand column is shown the vote nec
essary to invoke cloture under a proposed
3/5-maJorlty vote. Twenty-three additional
cloture votes (shown in italics) would have
been successful using the proposed change.

Issue Date

Votes
needed

Vea % Vs
Vote majority majority Issue Date

Votes
needed

Yea % %
Vote majority majority

Versailles'Treaty•...•........ . . Nov. 15,1919
Emergency tariff _._ .._..•. __ •__ ' Feb. 2,1921
Tariff bilL. __ ._ ... _. ._ .. . __ . July 7,1922
World CourL .. __ . __ . ._._. ... Jan. 25,1926
Migratory birds_ ... _. .._. ._. June 1,1926
Branch banking. . . . . Feb. 15,1927
Disabled officers- .. , ... . __ . Feb. 26,1927
Colorado RiveL __ . . __ . . . Feb. 2E,I927
District of Columbia buildings ._._ .. Feb. 28,1927
Prohibition Bureau ._._. ... Feb. 28,1927
Banking Act_._ .. _. ._ .. . Jan. 19,1933
Antilynching_ _. __ ._ .. _. . Jan. 27,1938

00..__ _ __ ._._ .. _. . . Feb. 16,1938
Antipolltax._._._ .._._ •. . . . __ ._. Nov. 23,1942

00__•__ .........•._. . . .. . May 15,1944
Fair Employment Practices CommissioO- ... Feb. 9,1946
British loan...._.•••_._•.•. _._. __ ... __ .. May 7,1946
Labor disputes_ •.•._•. _._ •. _. __ .•. _. ._ May 25,1946
Antipolltax._._.... __ ._. __ ... _._.. . __ July 31,1946

mL::::::::::::::::::::::::::::::::::: l~~~ t~: m~
Atomic Energy AcL•.. _._ .. _.• .. __ . July 26,1954
Civil Rights Act. ...•••• _••. __ ... Mar. 10,1960
Amend rule 22._. ...•.•.... _._ .._. ._ Sept. 19,1961
Literacy tests... .... _.•. .. _._. ._ May 9,1962

00__••.• _••.•.• _....•. _.. _._._ .. May 14,1962
Comsat AcL..••..._...._•.•. __ . __ .. __ . Aug. 14,1962
Amend rule 22... __ .. ...•• __ . . Feb. 7,1963
Civil Rights Act.. .•_... ..._._ ....•. . June 10,1964
Legislative reapportionment.. •••..•.. Sept. 10,1964
Voting Rights AcL... _.• __ ... __ . . __ May 25,1965

78-16
36-35
45--35
68-26
46-33
65--18
51-36
32-59
52-31
55-27
58-30
37-51
42--46
37-41
36-44
48-36
41-41
3-77

39-33
52-32
55-33
44-42
42-53
37~43

43-53
42-52
63-27
54-42
71-29
30-63
70-30

63
48
54
63
53
56
58
61
56
55
59
59
59
52
54
56
55
54
48

164
164
164

64
54
64
63
60
64
67
62
67

57
43
48
57
47
50
52
55
50
49
53
53
53
47
48
50
49
48
43

158
158
158

57
48
58
57
54
58
60
56
60

Right·to·work repeaL. __ _.. _ _ Oct. 11,1965

g~:::::::::::::::::::::::::::::::::::: ~~~: 1~: l~~~
Civil RightsAcL ..• • ._ Sept. 14,1966

00__ . ._ ... ._._ •. _....•.•. Sept. 19, 1966
District of Columbia home rule••••. _._. __ ._•. Oct. 10,1966
Amend rule 22. __ ._ .. ._ ••••• _•. __ ._ ..•. Jan. 24,1967
Open hOusing. __ ._ ... . __ ••••• •• . Feb. 20,1968

g~:::::::::::::::::::::::::::::::::::: ~e:r. 2t m~
Do _..... _••._... _.. _.•....._.... .. Mar. 4, 1968

Fortas nomination•. __ •. ..._._. __ •. __ . Oct. 1,1968
Amend rule 22••_•• • ._••• _. ._ Jan. 16.1969

00 ._....•_. __ . __ ._ ••• __ . __ •. Jan. 28,1969
Electoral College_ •. __ ... _•.••••••• _•• _._._. Sept. 17, 1970

Do. _•• _.... _..• _. .•••••••• ._ .•_ Sep\. 29, 1970
Supersonic transporL ._ ••••• _. Dec. 19,1970

00_ .• ...•_.• __ •. _._ ••_•• ._. . Dec. 22,1970
Amend rule 22_._•...•• _.•• _._. __ . __ .•. __ .. Feb. 18,1971

g~= ==================================. ~e:;: 2~: 1mMilitary drafL. __•.....• • •• •.•• June 23,1971
Lockheed loan ....• _. __ ...•..._.•.•.... _ July 26,1971

g~: :::::::::::::::::::::::::::::::::: 1~1~ ~~: ml
Military dralt . .._ _._ .. _._. Sept. 21,1971
Rehnquist nomination .._. _._.... Dec. 10,1971
Equal job opportunity_. .. _. _._ •. Feb. 1,1972

00_ ... .. _... _... __ ••... _•.•••••_. Feb. 3,1972
00 .•••••.. _._ •••. Feb. 22,1972

45--47
51-48
50-49
54--42
52-41
41-37
53-46
55-37
56-36
59-35
65-32
45-43
51--47
50-42
54-36
53-34
43--48
42-44
48-37
50-36
48-36
55-39
65-27
42--47
59-39
53-37
61-30
52-42
48-37
53-35
71-23

62
66
66
64
62
52
66
62
62
63
65
59
66
62
60
58
61
58
57
58
56
63
62
60
66
60
61
63
57
59
63

55
59
59
58
56
47
59
55
55
57
58
53
59
55
54
53
55
52
51
52
50
57
55
54
59
54
55
57
51
53
57
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Issue Date Vote
Yea ?3

majonty

Votes
needed

major~ Issue Date Vote
Yea %

majority

Votes
needed

1.imajority

United States·Soviet arms pacL•••••...•.•.• Sept. 14,1972
Consumer agency•••••••.••••••..••••••••••• Sept. 29,1972

00••••.••.•••.•..•••••••..•.•.••• _..• Oct. 3,1972
Do•••••••••••.•...•••••.••.••••••..•• Oct. 5,1912

School busing•..•...•••••.••.••••••••••.••• Oct. 10,1972
00••••••••••._•••.•••_.•••••.._.•.••• Oct. 11,1972
Do••••••••• ~•••••••.••••..•••••••••.• Oct. 12,1972

Voter registration••••••• _••.•.••••••••••.•• ~ril30,1973
Do. _................................. ay 3,1973
Do •••.•••••••.•.••_•••__ •••.••••••••• May 9,1973

Public campaign financing, .••••••.•••••••••• Dec. 2,1973
Do~._._ •••••••••.•••••..••••••••••••.. Dec. 3,1973

Rhodesian chrome ore•••_••••••••••••..••• , Dec. 11,1973
00••••••••.•••_._ •.•••••_•••••••.••._. Dec. 13,1973

Legal services program•••••.••••.••.••••_... Dec. 13,1973
Do.,~ •••••••••••••••_••.••_•••••••_._. Dec. 14,1973

76-15
47-29
55-32
52-30
45-37
49-39
49-38
56-31
60-34
67-32
47-33
49-39
59-35
62-33
60-36
56-29

61
51
58
55
55
59
58
58
63
66
54
59
63
64
64
57

55 Rhodesian chrome ore...............•.•..•. Dec. 18,1973
46 Legal services program...•.....•......•.•... Jan. 30,1974
53 Genocide treaty...•.......•.•.......•.••... Feb. 5,1974
49 Do••.•.••...•..........•.•...••••••.•. Feb. 6,1974
49 Government pay raise.............•...•••••. Mar. 6,1974
53 Public campaign financing...••••..•••.•....• Apr. 4,1974
53 00 .........•.........•......• Apr. 9,1974
53 Public debt ceiling•••..........•..........•. June 19,1974

~~ gg:::::::::::::::::::::::::::::::::::: J~~: ~~: m~
48 Consumer agency __••••.•.•....•.... , July 30,1974
53 00._••.••• ._ .• _.•.•••...•... . Aug. 1,1974
57 00...• •. _._ ••••.••............ _.••• Aug. 20,1974
57 00..•.••.....•.•. •....•... _••• _..• Sept. 19,1974
58 Export·lmport Bank..• __ ............•...... Dec. 3,1974
51 Do..•••....•...•••...••..•••••..•..... Dec. 4,1974

63--26
68-29
55-36
55-38
67-31
60-36
64-30
50-43
45-48
46-50
56-42
59-39
59-35
64-34
51-39
46-44

60
65
61
62
66
64
63
62
62
66
66
66
€3
66
60
62

54
58
55
56
59
58
57
56
56
59
59
59
52
59
54
55

I Between 1949 and 1959 the cloture rule required the affirmative vote of two·thirds 01 Senate membership rather than two·thirds of Senators who voled.

Mr. PACKWOOD. Mr. President, the
reason for the increasing use of the
cloture petition is the increasing use of
the filibuster. Many contend that the
purpose of these long debates is to edu
cate. In the 6 years that I have been
privileged to be in the Senate, let me
give you just a random sampling of the
issues on which I have been "educated."

First. Amending rule XXII: Does
that sound familiar? Here we are, just
like history, repeating ourselves. Actu
ally, this is the fourth time I have heard
1;his debate, and of course, some of my
colleagues have heard it so often that
they must by now be able to recite each
and every argument from memory. At
latest estimate it costs something like
$278 to print each page of the CONGRES
SIONAL RECORD. Could we not save money
by simply. rereading our debates from
1973, 1971, 1969, and 1967, and so forth?
Does anyone seriously contend that after
all these years of debate the Senate is
being educated by those who refuse to
let this issue come to a vote? Some of my
distinguished colleagues must have
earned a Ph. D. in rule XXII if that is
the case.

Second. Reforming the electoral proc
ess: The Congress and the people of the
United States have been studying and
debating the issue of directly electing
the President and abolishing the electoral
college for some 150 years. Did another
4 weeks of debate in the Senate shed any
more light? No, it served only to obstruct
any progress at all on an issue on which
the American people expect us to act.

Third. Approving a Government loan
to the Lockheed Corp.: This issue
was highly publicized, our opinions were
formed, yet that debate took another 2
weeks. It was not very educational.

Fourth. Granting cease-and-desist
powers to the Equal Employment Oppor

CXXI--244-Part 3

VOTES REQUIRED TO INVOKE CLOTURE

Three·
fifths

Trade Reform Act-Dec. 13, 1974, 71 to
19 succeeded .•.••••.•.•••••..•••••

Supplemental Appropriations (busing
amendment) Dec. 14, 1974, 56 to 27
succeeded ••••.••••••••.•••••••••.•

Eximbank-Dec. 14. 1974, 49 to 35 failed.
Eximbank-Dec. 16, 1974,54 to 34 failed.
Social Services Act-Dec. 17, 1974,70 to

23 succeeded .
Upholstering Duly (with tax amend·

ments)-Dec. 17, 1974, 67 to 25 suc·
ceeded•••...•...••••••••••••••.•.•

Two,
thirds

60

56
56
59

62

62

tunities Commission: We debated this
one for 5 weeks in 1972, and I would
submit that no votes were changed or
minds altered by the length of the debate.
Again, the object was to obstruct, not

54 to educate.
Fifth. Establishing a Consumer Pro-

tection Agency: This has to be the
~y granddaddy of all filibuster efforts. In
53 1973 and 1974, we have spent totally al
56 most 2 months talking about the Con-

sumer Protection Agency. What can
56 there be left to say about this issue?

There were seven, count them, seven,
cloture votes to shut off debates on this
issue. All failed. By this time the Ameri
can public doubtless has found our dis
cussion anything but enlightening. In
fact, they must find it incomprehensible
that, on a significant issue clearly of
major importance to most Americans, we
could not even manage to come to a vote.
Surely the people must have hoped for
a lot more action, either for or against
the Consumer Protection Agency.

Many more issues that were fili
bustered could be mentioned. Each of
these items represents days, and in many
cases weeks, of delay and foot-dragging
on matters of vital importance to this
Nation.

I am not arguing that debate, and dis
cussion, and refinement, and amendment
are not important. Indeed, I believe that
they are crucial to the legislative process,
and I would never sUPpOrt or propose
any step that I felt would threaten the
right 01 everyone in this body to state
his position fully.

We have, however, wasted years of
valuable time talking when we should
have been deciding on measures. We are
now again debating the issue of limiting
debate. We have often remarked that no
other legislative body in the world "en_
joyS" such extended debate as does the
U.S. Senate. That statement is true be
yond belief. Perhaps a few examples of
how other democratic governments deal
with this problem might give us some
helpful1nsights and perspectives.

First. The House of Commons in the
United Kingdom: The procedure for
cutting off debate and compelling the
House to decide upon the matter under
discussion was first authorized by the
urgency rule of February 3, 1881 and
permanently established by a standing
order in 1882. Mr. Gladstone sponsored
this change when it became obvious that
there would have to be some means to

limit debate if the House were to be able
to deal with the issues of the day.

Members of Commons who wish to end
debate may move "that the question now
be put." The motion on putting the ques
tion must then be voted on at once,
without amendment or debate-unless it
appears to the Chair that the motion is
an abuse of the rules of the House or an
infringement of the rights of the minor
ity, an infrequent occurrence. At least
100 Members must vote for the motion
if it is to be declared approved. That
does not mean that there must be a
majority of 100, only that at least 100
Members must be present and voting
with the majority. If the motion is car
ried, the question itself is then immedi
ately voted up or down.

In the interests of efficiency, the
British may also choose to employ. an
"Allocation of Time Order." This sets a
limit to the length of debate before
discussion has begun as opposed, of
course, to cloture which limits debate
after discussion has started. The Mem
bers of Commons may also choose to
limit debate on certain sections of bills
a measure called rather quaintly a
"Kangaroo" because it hops across cer
tain sections of a bill to the debate on
others for which a maximum time is set
in advance.

Second. The Bundestag in West Ger
many: The Council of Elders-a group of
some 25 men representing all parties in
the Bundestag-allocates time to each
member who wishes to speak on a given
issue. No speech may exceed an hour or
be less than 5 minutes unless a special
exemption is granted. Clocure of debate
is declared by the President after all the
speakers have taken the floor and no one
else has requested to speak.

Third. The Diet in Japan: Members
who wish to speak on an issue notify the
speaker or President, stating whether
they wish to speak for or against, with
those opposing the issue customarily
speaking flrst. The speaker or President
sets a time limit for debate at his dis
cretion, or the house, by resolution, may
do so. If one-fifth or more of the mem
bers should object to this limit, the
speaker or President must immediately
seek "the opinion of the house" in a vote
on the limits. The time limits-which
often limit speeches to 10 or 15 min
utes-have never been overturned, ac
cording to the Japanese "Practice
Manual." If a member speaks beyond the
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agreed limits, he is first warned and then
sent to his seat. Twenty or more mem
bers may move to end debate at any time
after two or more speakers have given
their position if no one wishes to present
an opposing view. In practice, debate is
often limited by assigning specific blocks
of time to each party for discussion of a
given issue. Party leaders then designate
which members are to use that time to
present the party's views.

Mr. President, none of us questions
that these are genuinely democratic na
tions with democratic procedures in their
legislative bodies. The House of Com
mons is, in truth, the mother of us all.
But the fact remains that in everyone of
these nations a procedure has been es
tablished to limit debate in the legisla
ture so that the legislature can accom
plish its task. The democracy of some of
these bodies may vary, but it clearly does
not depend upon free and unlimited de
bate in the legislature or else we would
be flattering ourselves into believing that
the U.S. Senate is the only democratic
legislative body in the world.

Mr. President, there are two basic ob
jections often voiced to easing our rules
on limiting debate. One is the old argu
ment that prolonged debate serves to
protect the rights of the minority. A
newer argument is that protracted de
bate is the best means for reining in and
checking the executive branch. I would
like to comment briefly on each of these
arguments.

I believe in full and free-swinging de
bate. But debate is not a substitute for
decisionmaking. No one ever said it bet
ter than Senator Henry Cabot Lodge of
Massachusetts nearly 80 years ago. He
said:

If the courtesy of unlimited debate Is
granted, It must carry with It the reciprocal
courtesy of permitting a vote after due dis
cussion. If this Is not the case, the system is
impossible. Of the two rights. moreover, that
of voting is the higher and more Important.
We ought to have both, and debate certainly
In ample measure. but If we are forced to
choose between them. the right of action
must prevail over the right of discussion.
To vote without debating Is perilous. but to
debate and never vote Is Imbecile.

Those who defend the rights of the
minority have called past proposed
amendments of rule XXII gag laws. Re
vising ruIe XXII would not gag anyone.
It would allow for up to 100 hours of de
bate after cloture is invoked so that each
and every Senator who wishes may pre
sent his views. All of this. mind you. after
cloture is invoked-which surely would
not occur until much debate had already
gone by.

I find it hard to believe that my col
leagues-able, articulate, and intelligent
as they are-would not be able to put
an issue into perspective in that amount
of time. Indeed, I believe that those who
call the amendment of rule XXII a gag
rule are in error. It is instead the ma
jority who are presently being both
bound and gagged by every use of the
filibuster.

The American people have always had
a soft spot for the underdog, for the mi
nority view.. But the American people
have traditionally gotten on with their

business after the minority has had its
say. We in the Senate appear to have
jeopardized our reputations in the mind
of the public, and one reason for that
is because we have not gotten down to
business after letting the minority ex
press itself.

Opinion polls refiecting the public's
"positive" rating of Congress show a
dramtic decline in recent years. The
press, too, have been highly vocal in ex
pressing its dismay at congressional per
formance-or rather, lack of perform
ance. Editorial after editorial has taken
us to task, and in almost every case, the
filibuster has been cited as one of the
practices that contributes most to our
difficulties. On January 7, 1971, the
Washington Post said:

In many respects the filibuster Is the most
Intolerable carryover from an easy-going and
uncomplicated past. As It now operates, It
not only prevents Congress from getting Its
work done. Again and again It results In
minority decisions because a few senators
can kill vital measures by long-windedness.
Unlimited debate has become only another
name for frustration and defeat of the will
of the majority. It is an undemocratIc prac
tIce which threatens to drag our entire sys
tme Into disrepute.

Just recently, the Washington Post
again editorialized on January 16, 1975,
as follows:

As one of Its first Items of busIness. the
new Senate wlll consider the perennIal prob
lem of strikIng a reasonable balance between
the rIght of a mInority of senators to debate
and the ablllty of a majorIty to decIde. At
issue once agaIn is RUle 22, the cloture rule
which requIres the votes of two-thIrds of
those present and voting to limIt fioor de
bate and amendments. As experience has
amply shown, thIs rule enables a stubborn
minorIty to tie up a measure forever or force
the majority to make major concessIons to
bring a bUl to an up-or-down vote.

Senators Walter F. Mondale (D.-MInn.)
and James B. Pearson (R.-Kan.) are leadIng
this year's attempt to modIfy Rule 22 by re
ducing the number needed for cloture to
three-fifths of those present and voting.

The poInt of the Mondale-Pearson effort
Is not to strip Senator minorItIes of all
defense agaInst majorIty tyranny, but rather
to make one weapon; endless debate or the
threat of It, somewhat harder to employ.
Three-fifths. or up to 60 votes, would still
be an ImpressIve force to have to muster
to curtaIl debate. At this poInt tn the Sen
ate's evolution. such a change seems timely
and reasonable.

The San Diego Union on August 6,
1971, in an editorial entitled "Obstruc
tive, not Constructive: Congress Short
in Achievement" said:

UnlImIted debate up to an outrIght fili
buster Is a worthWhIle tactic to protect the
rights of the mInority on crucial Issues. Con
gress has traditionally treated It with cau
tIous respect. Nevertheless, if abused, It can
be a wea.pon of sImple partIsanshIp and
obstructionIsm. A tendency to abuse It Is
becoming conspiclous.

Such quotes are clearly available
in abundance. But those I have men
tioned here ought to suffice to let us
see ourselves as the public appears to see
us. Such an image must distress all of
us who came to this body full of ideas
and ideals.

I am often called upon, as I am sure
are most of my distinguished colleagues,

to address student groups on the topic
of leadership. I have some heartfelt
words to offer on the subject of the need
for courageous, dedicated, and able men
to lead this government. I have often
wondered what some of these young peo
ple must think when they read the paper
and discover that we, their elected lead
ers, apparently wouId rather engage in
endless debate than make the hard
choices required of us.

Some who defend the filibuster point
to the so-called "two-track" which let us
get on with some legislative business dur
ing the course of a filibuster. We are now
using the fllibuster so often, however,
and on so many disparate issues that I
fear we will s60n have more tracks than
the Southern Pacific.

The track sYstem is in itself an ad
mission that we are failing to meet our
responsibilities. It is an admission that
we have to adopt a system whereby we
can fool ourselves into thinking that the
United States Senate enjoys both unlim
ited debate and the ability to get its work
done.

Mr. President, I am among the strong
est supporters of the minority's right. and
indeed duty, to make its position known.
However, ruIe XXII does more than just
protect the minority, it lets the minor
ity rule this body. As we have repeatedly
demonstrated, a small group of Sena
tors can-and, in fact, will-frustrate
the ability of the majority to vote an
issue up or down.

This de facto veto power exercised by
the minority is most assuredly not what
the Founding Fathers intended. The
Constitution clearly spells out those five
instances in which a two-thirds major
ity is needed-specifically: to approve
treaties and constitutional amendments,
to impeach, to expel a Member, and to
override a Presidential veto. Nowhere
does it suggest that two-thirds of the
members of the Senate must concur be
fore an issue can be brought to a vote.

There is no assurance, of course, that
the voice of the majority is the will of
God. I see even less cause to believe, how
ever, that the voice of a willful minority
may be. Those who choose to exploit rule
XXII are requiring us to have a two
thirds majority to bring an issue to a
vote, and if that does not constitute a
minority rule, I cannot imagine what
would.

Let me turn next to a newer argument
voiced by those who prefer rule XXII in
its present form. It is said that the fili
buster is the Senate's greatest weapon
for holding a headstrong executive at
bay. I believe this notion is mistaken. I
believe that the continuing use and abuse
of rule XXII to prevent this body from
making decisions and taking votes is one
of the major means by which the Con
gress may instead put more power into
the hands of the President. If this body,
after full and sufficient debate, is not per
mitted to come to a vote on an issue, we
cannot look to' the American people to
criticize the President for bypassing or
ignoring a querulous and garruIous Con
gress.

I am aware that some of my colleagues
who previously supported efforts to
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modify rule XXU have now changed
their minds. Instead of taking the rule
to task for keeping the Senate from vot
ing on civil rights legislation, they have
suddenly found it useful to stall decisions
on whatever legislation they are opposed
to. These Senators who have changed
their minds-and they are my good
friends-have now found all kinds of pre
viouslY overlooked .. reasons why rule
XXII, in its present form, is a splendid
protector of democracy. They say it keeps
the administration from riding rough
shod over the Congress. What it really
does, of course, is to keep the Congress
itself from riding at all-roughshod or
otherwise.

David Broder, in a column in the
Washington Post on October 5, 1971,
commented that-

When senators as conscientious as some of
those who have now changed their views on
Ruie XXII, can seriously suggest that under
present circumstances that what we need
now are a few more filibusters to delay or
block action, it just shows how far we have
gone toward despair at ever making govern
ment a positive force again.

Our resort to negative obstructionism
instead of positive action clearly does
not benefit the American people. Ob
struction is no substitute for decision
making. The people have a right to ex
pect more than delay and inaction from
their elected representatives. If we fail
to give them decisive leadership, their
frustration may well boil over and lead
to irresistible popular pressure for far
more radical changes in our modes of
doing business than any being suggested
today.

Those who would indiscriminately use
the filibuster would do well to remember
that it is a two-edged sword. It could
come to pass that we would have fili
busters in progress on all sorts of issues,
issues which any of us personally favor
or oppose. But what those filibusters
really do is block action. In essence, we
are throwing up our hands and saying to
the Executive, "Mr. President, you make
these tough decisions. They are beyond
our capabilities."

I say this is nonsense. We have the
ability to make these decisions; what we
need now is the will. Moreover, we have
the responsibility to make these deci
sions, and we must not shirk that respon
sibility by hiding behind the supposedly
sacred rules of this body. I doubt that the
American people will long tolerate a.
Senate that says, "Well, fellow Ameri
cans, we have some great ideas on how
this country should be run and how to
order its priorities-but our rules just
won't let us get down to business."

At our present rate of exploiting rule
XXII-and as long as it is on the books
it can and will be exploited-I can
easily envision this body so handicapped
by the unrestricted flow of words that it
will be unable to act at all. We have
walked a long way down the road of con
gressional irresponsibility. Our lack of
discipline has led us to give away many
of our most cherished and needed pow
ers. It is not that the Executive is trying
to steal these powers, it is that we have
lacked the courage and the will to exer
cise them.

Mr. President, it is the responsibillty
of Congress to make decisions. When we
ensnarl ourselves in words and find our
selves unable even to bring major issues
to a vote, we abdicate that responsibility.
We invite the very increase of executive
prerogatives that we seek to haIt,

I believe that it makes no difference
what administration is in power or which
party controls the Senate. We are talk
ing about a matter of duty. And as the
people's elected legislators, it is our duty
to decide policy and set priorities. If we
do not, we will have only ourselves to
blame if the Executive chooses to exer
cise our powers for us. We must recog
nize the painful truth that the fact that
we can use our rules to stop the Execu
tive does not mean that we are doing
something positive ourselves.

In closing, I would like again to point
out that rule XXII is notsacrosanct. Like
every other rule of this body, it can be
amended. I believe Thomas Jefferson had
this in mind when he said:

I know that laws and institutions must
go hand in hand with the progress of the
human mind. As that becomes more de
veloped, more enl1ghtened, as new dis
coveries are made, new truths discovered, and
manners and opinions' change With the
change of circumstances. institutions must
advance also, and keep pace with the times.

The people of America deserve the bes~

government we can provide, and a body
that cannot act because it is enmeshed
in a web of its own making is not the
answer. Now is the moment to keep pace
with the times and to move forward with
reform of this great institution so that
it can not only respond to our country'S
needs but can also provide the positive
leadership and direction the Nation
requires.

Mr. HANSEN. Mr. President, it is quite
appropriate that I quote a passage at
tributed to Thomas Jefferson on the sub
ject of freedom of debate in the Senate
as this great deliberative body again
questions Senate rule XXII:

The rules of the Senate which allow full
freedom of debate are designed for the pro
tection of the minority, and this design Is
part of the warp and woof of the Constitu
tion. You cannot remove it without damag
ing the whole fabric. Therefore. before tam
pering with this right. we should assure our
selves that what is lost will not be greater
than What is gained.

Mr. President, Senate rule XXII has
always been and wlll be, a major bulwark
against the erosion of our constitutional
and democratic form of government
in this great and bountiful country.
Senate ruIe XXII constitutes a bar
rier to oppression by the majority and
to the destruction of the rights and lib
erties of the minority. It would hardly be
an exaggeration, therefore. to state that
the present resolution offered against
rule XXII threatens the heart of our
constitutional system and threatens the
rights and liberties '"If all minorities.

This proposal, this resolution, that has
been offered in opposition to the free
dom of debate goes much deeper than
the right of an individual Senator or a
group of Senators to engage in a lengthy
discussion that some might label a fili
buster. The real issue, the real point of
the question before the Senate, is

whether we are to alter the role and tile
position of this body in our great scheme
of government.

It never ceases to amaze me and many
of my distinguished colleagues that those
who ambitiously seek, with persistence,
to further the causes of minorities in
this country are the very ones who vigor
ously strive to weaken rule XXII which,
in the words of Thomas Jefferson is "de
signed for the protection of the minor
ity."

Now, some of those who are advocat
ing the weakening of this rule have not
yet realized and have not become aware
of the fact that they may be damaging
one of their own future causes. Never
theless, rule XXII has served to pro
tect our Federal system of government
and to preserve· our States as sovereign
entities. It has served to safeguard the
liberties of our people and has afforded
them the right to express their views
through their chosen representatives in
the Senate of the United States. Al
though slightly weakened in 1959, rule
XXII still stands as a defender of liberty.
If we undertake to weaken it further, the
right of full expression and debate in
the greatest legislative body in the world
will be prohibited and denied. If we strike
down the right of the Members of this
body to freedom of expression and de
bate, we will have silenced the voice of
the States and of the American people
to be fullY heard and adequately pro
tected in the highest legislative forum in
this Nation.

Mr. President, the Senate has had
great prestige in this country despite the
efforts of some Members to weaken or de
stroy that prestige by introducing legis
lation in the form of a gag rule. This type
of ruling would destroy or impair the
greatest element of checks and balances
among the three divisions in our Govern
ment, the jUdicial, the legislative, and
the executive. The U.S. Senate is thl'
foundation of that division of powers. It
is the balance wheel on which the divi
sion of powers in the system of checks
and balances revolves.

Perhaps it is hard to get through to
the people of this country what is in
volved in the very complex and compli
cated issues that pass through here in
the form of legislation and why these
issues call for freedom of debate. Perhaps
the people of this country do not realize
that if the proponents can just get a form
of "gag rule" through, they can go for
ward and limit the right of amendment
in the Senate of the United States. The
proponents can then pass the economic
and social legislation they want, legisla
tion that will alter this country and de
stroy a system that has afforded men
the opportunity to make progress and to
go forward and to succeed in accordance
with their abilities, in accordance with
their talent and energies, the opportunity
that has made this country great.

Mr. President, great men of the past,
great statesmen of our Nation, recog
nized the dangers inherent in what is
here being attempted today. They de
nounced it. They stood firm. Lest this
generation forget, let them open the
pages of history and learn from the dedi-
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McGee
Morgan
Nunn
Roth
Scott,

Wllllam L.
Sparkman
Stennis
stone
Talmadge
Thurmond
Tower
Welcker
young

Nelson
packwood
Pastore
Pearson
pell
percy
Proxmlre
Randolph
Rlblcoff
Schwelker
Scott. Hugh
Stafford
stevens
stevenson
symington
Tunney
Williams

Abourezk
Bayh
Beall
Bentsen
Brooke
Burdick
Case
Church
Clark
Cranston
Culver
Eagleton
Ford
Glenn
Hartke
Haskell
Hatfield

and voting. he would vote "yea." If I
were at liberty to vote,I would vote
"nay," Therefore, I withhold my vote.

Mr. ROBERT BYRD. I announce that
the Senator from Michigan (Mr. HART)
is necessarily absent.

I also announce that the Senator
from Alaska (Mr. GRAVEL) is absent be
cause of illness.

Mr. GRIFFIN. I announce that the
Senator from Oklahoma (Mr. BELLMaN)
is necessarily absent.

I further announce that the Senator
from Arizona (Mr. FANNIN) and the
Senator from Ohio (Mr. TAFT) are ab
sent due to illness.

I further announce that, if present
and voting, the s.enator from Ohio (Mr.
TAFT) would vote "nay:'

The result was announced-yeas 51,
nays 42, as foUows:

[Rollcall Vote No. 14 Leg.)
YEAS-51

Hathaway
Huddleston
Humphrey
Inouye
Jackson
Javlts
Kennedy
Leahy
Magnuson
Mathias
McGovern
McIntyre
Metcalf
Mondale
Montoya
Moss
Muskie

NAYB-42
Allen Fong
Baker Garn
Bartlett Goldwater
Brock Griffin
Buckley Hansen
Bumpers Hart, Gary W.
Byrd, Helms

Harry F., Jr. Hollings
Byrd, Robert C~ Hruska
Cannon Johnston
Chlles Laxalt
Curtis Long
Dole Mansfield
Domenici McClellan
Eastland McClure
PRESENT AND GIVING A LIVE PAIR. AS

PREVIOUSLY RECORDED-l
Biden. against.

NOT VOTING-5
Bellmon Gravel Taft
Fannin Hart. Phlllp A.

SO the motion to lay on the table was
agreed to.

Several Senators addressed the Chair.
The VICE PRESIDENT. The Senator

from Alabama is recognized.
Mr. ALLEN. Mr. President, I under

stood the Chair was going to put the next
question. I hope at a little later time he
Will allow us to offer an amendment to
the motion. But. first, I would like to ask
for a division of the question inasmuch
as there are two separate questions in
volved. And, further, Mr. President. I
would like to point out that the first sec
tion of the motion makes no reference to
the constitutional question. The con
stitutional question is contained in the
second portion and, Mr. President, in the
judgment of the Senator from Alabama.
that would leave, since the motion is
clearly divisible, the first portion clearly
debatable, and the Senator from Ala-

overriding answer to that is that a ma
jority can oppress. Again, we must make
a choice. Our Founding Fathers made a
choice. They sought to establish a gov
ernment that would protect the people
against oppression. They did not think
it wise to limit debate in this body.

Through the years, the Senate has
proved that it is the greatest safeguard
of our federal system. For it is here, and
here alone, that the voice of each State
large or small--can be heard.

I ask my distinguished colleagues, do
we want to downgrade the Senate. and
reduce its level of competency and effec
tiveness? Downgrade controversial issues
of great principle that need be debated in
fulI? I certainly hope not. Ponder the
words of Alexander Hamilton, writing in
the Federalist:

• • • There are particular moments In
publlc affairs, when the people stimulated
by some Irregular passion, or some llllcit ad
vantage, or misled by the artful misrepre
sentations of interested men, may call for
measures which they themselves wlll after
wards be the most ready to lament and
condemn. In these critical moments. how
salutary wlll be the Interference of some
temperate and respectable body of citizens,
In order to check the misguided career, and
to suspend the blow mediated by the people
against themselves, until reason. justice, and
truth can regain their authority over the
publlc mind.

In concluding, Mr. President, it is ap
parent that hasty action is often possible
under rule XXII, even as it is presently
written. If further weakened. rule XXII
will not only aUow. but will undoubtedly
precipitate, efforts to push more and
more and more legislation through the
Senate at an even faster pace than we
witnessed in recent sessions of Congress.

The Senate was created to give a full
chance to expose here the errors of other
branches of Government. One of its main
purposes was to permit a complete revi
sion or canvass of the acts of the other
body, to have full power to offer amend
ments, and to make speeches to point out
those mistakes.

The U.S. Senate is the greatest law
making body in the world-we can keep
or lose its power and prestige. The choice
and responsibility is ours. For we have
the duty and responsibility to preserve
its greatness.

Mr. MONDALE. Mr. President, I move
to lay on the table the point of order
raised by the distinguished Senator from
Montana (Mr. MANSFIELD), and I ask for
the yeas and nays.

The VICE PRESIDENT. There is a suf
ficient second.

The yeas and nays were ordered.
The VICE PRESIDENT. The ques

tion is on agreeing to the motion of the
Senator from Minnesota (Mr. MON
DALE) to lay on the table the point of
order raised by the Senator from Mon
tana (Mr. MANSFIELD). On this question,
the yeas and nays have been ordered,
and the clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. BIDEN (When his name was
called). President, on this vote I have
a pair with the Senator from Michigan
(Mr. PHILIP A. HART). If he were present

cated statesmen of the past: I quote from
senator Robert LaFollette's speech
which was delivered just before the vote
on cloture took place. He said:

Mr. President. believing that I stand for
democracy. for the Uberties of the people of
this country, for the perpetuation of free
institutions, I shall stand whlle I am a mem
ber of this body against any cloture that
denies free and unlimited debate. Sir, the
moment the majority Imposes restrictions
contained In the pending rule upon this
body. that moment you shall have dealt a
blow to liberty; you shall have broken down
one at the greatest weapons against wrong
and oppression that the members of this
body possess. This Senate is the only place
in our system Where no matter what may be
the organized power behind any measure to
rush Its consideration and to compel Its
adoption. there Is a chance to be heard.
where there Is opportunity to speak at length
and where. if need be. under the Constitu
tion of our country and the rules as they
stand today, the constitutional right Is re
posed in a Member of this body to halt a
Congress or a session on a piece of legisla
tion which may undermine the liberties ot
the people and be In violation of the Consti
tution which Senators have sworn to sup
port. When you take that power away from
the Members of this body, you let loose in
a democracy forces that in the end· Will be
heard elsewhere. it not here.

We of this distinguished body should
recognize that in a democracy, free de
bate is a virtue, not a vice; it is a ne
cessity, not a luxury, and is truly a for
tress of a free society that is vital to the
protection of freedom. Those who are
waging this questioning of free debate in
the Senate should pause and take heed of
the Nation's position in the world today.
I think it is clear that if ever there were
a time when we should be examining
with thorough deliberation the complex
issues and economic problems, it should
be now. Now when we are faced with
such difficult problems on the domestic
front. Now when our Nation is faced
with such tough decisions it must make
as a result of being a world's leader.

Mr. President, I further state that the
majority is, simply, not always right.
Down through the years, there are great
monuments. tragic monuments to the
failure of the majority to be right, the
errors of a temporary majority such as
it is proposed to subject the Senate to, a
proposal to turn loose aU the fires of par
tisanship to a mere majority, to close off
debate and siltmce the opponents before
they have a fuU and fair chance to make
their case before the American people.

It is more difficult today than ever be
fore to get both sides of the case before
the American people. But it should be
obvious that there are always two sides
to every question that comes before this
eloquent body.

It seems, Mr. President, that those
who would destroy the right of free de
bate in the U.S. Senate contend that
rule XXII is undemocratic in that it en
ables a minority to thwart the wishes of
a majority. In their zeal, they deliber
ately or inadvertently overlook the. fact
that its very purpose is to provide a
restraint upon the abuses of uninhibited
and unrestrained majority rule.

It seems that the argument keeps com
ing UP that a minority can obstruct. The
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bama would like to suggest that the
Presiding Officer request the opinion of
the Senate on that issue.

The VICE PRESIDENT. The Presiding
Officer is ready to rule under rule XVIII
that the motion is divisible.

Mr. ALLEN. I thank the Chair.
The VICE PRESIDENT. Therefore,

the question comes first on the first por
tion of the motion which is debatable.

Mr. ALLEN. Now, :Mr. President, inas
much as the Chair has ruled that the first
portion of the motion is debatable, the
Senator from Alabama would suggest
that all Members who would not like to
hear a flU'ther discourse on this subject
may retire to their office [laughter]. The
Senator frol11 TIlinois can go to Manda
lay, where, I believe, the plane is waiting
for him. The Senator from Oklahoma can
go to Vietnam, because the Senator from
Alabama will be discussing this motion,
since the Chair, in its wisdom, has ruled
that the first section of this motion is
debatable.

Mr. MONDALE. Mr. President, point
of order.

Mr. ALLEN. I will not yield for that
purpose. [Laughter.] I believe we now
seewhere--

The VICE PRESIDENT. The Senator
from Alabama has the floor.

Mr. ALLEN. I thank the Chair.
Now, Mr. President, we get back to the

basic point.
Mr. ROBERT C. BYRD. Mr. President,

may we have order in the Senate?
The VICE PRESIDENT. There will be

order in the Senate, please.
Mr. ALLEN. We get back to the basic

point of whether a ruthless majority
here in the U.S. Senate can cut off the
right of a minority.

The distinguished Senator from Min
nesota (Mr. HUMPHREY) has great-

Mr. NELSON. Mr. President, may we
have order in the Senate?

I cannot hear the distinguished Sena
tor from Alabama.

The VICE PRESIDENT. The Senator
from Alabama has the floor.

Mr. NELSON. Mr. President, I would
like to suggest that the Senate is not in
order, Senators are conversing around
the floor and in the aisles and in the well.

The VICE PRESIDENT. The Senators
will please take their seats, or if they
have conversations, please carry them on
outside.

Mr. ALLEN. I thank the distinguished
Senator from Wisconsin for getting order
here in the Senate, and the Senator
from Alabama treats that request as be
ing an indication of the fact that the
Senator from Wisconsin is subject to
haVing his views changed by listening to
the Senator from Alabama press his
point.

[Laughter,]
I appreciate the Senator's interest and

desire to hear the Senator from Ala
bama. I do appreciate that.

As I was stating, the distinguished
Senator from Minnesota (Mr. HUM
PHREY), who is interested in the rights
of the minorities, just like all of us here
in the Senate are, but he has shown no
interest whatsoever in the rights for cer
tain minorities here in the Senate, those

he seeks to cut off, to apply the gag rule
to their right to discuss issues here in the
U.S. Senate.

I just hope the distinguished Senator
from Minnesota, in his compassionate
nature, will have compassion on the mi
nority here in the Senate, which has few
defenders among those who. speak out so
forcefully and 310quently for the rights
of the minority.

Mr. HUMPHREY. Will the Senator
yield?

Mr. ALLEN. I will yield for a question
only.

Mr. HUMPHREY. The Senator, I am
sure, is aware of the fact that for some
better than 20 years i participated in
every effort 'n this body to change what
we call rule XXII, without any success,
I should add.

I also, as the Vice President, handed
down the ruIing which I regret to say
was overruled by the Senate itself.

I have great respect for the judgment
of my colleagues. I also want the Sena

. tor to know that I have great sympathy,
and not only sympathy but support, for
the right of the minorities.

For example,:': vigorously support the
right of the distinguished Senator from
Alabama now to even involve me in this
conversation.

[Laughter,]
And I might also add, more impor

tantly, I support his sense of compas
sion to tell our brothers of the Senate
that they have time to do their office
work.

May I say that this is one of the most,
one of the really constructive develop
ments that has taken place here in the
Senate for some time.

[Laughter,]
Mr. ALLEN. I thank the distinguished

Senator.
Mr. HUMPHREY. I will, however,

come back to join the fray a little later.
I want to hear what my distinguished
colleague from Alabama has to say. I
know he will say it well and I just hope
he is not too persuasive on this occa
sion, I trust his persuasive power will
be less than his eloquence.

Mr. ALLEN. It suits the Senator from
Alabama that he never flnds out how
persuasive he was.

Mr. HUMIPHREY. The Senator will
find out soon.

Mr. ALLEN. I hope, but the issue com
ing to a vote soon, it suits the Senator
from Alabama never to flnd out how
persuasive he is in this matter.

Mr. President--
The PRESIDING OFFICER (Mr. HAN

SEN). Will the Senator sUspend until the
Senate is in order?

The Senator from Alabama.
Mr. ALLEN. Mr. President, I would

have a lot more sympathy for this effort
if all proponents of this motion-and I
see they are over here discussing the
matter and I hope they have a plan that
will be effective-I would have a whole
lot more sympathy for their effort if they
had gone under the Senate rules in seek
ing this change of the Senate rules,
rather than to throw the rule book out
the window.

Mr. TALMADGE. Will the Senator
yield for a question?

Mr. ALLEN. For a question only, yes,
sir.

The PRESIDING OFFICER. Will the
Senator suspend, and the Senators who
are carrying on conversations please take
them to the cloakroom?

Mr. TALMADGE. I ask the distin
guished Senator from Alabama if rule
XXXII, paragraph 2, does not read as
follows:

The rules of the Senate shall continue
from one Congress to the next Congress un
less they are changed as prOVided in these
rUles.

Mr. ALLEN. Yes, sir, that is correct.
Mr. TALMADGE. Is it not also a fact

that no change in the Senate rules has
been made by this Senate?

Mr. ALLEN. As to that particular mat
ter, no.

Mr. TALMADGE. Or the rules of the
Senate as they provide for cloture, in
closing debate?

Mr. ALLEN. That is correct.
Mr. TALMADGE. I thank the Senator

and he is on eminently firm ground.
Mr. ALLEN. I thank the distinguished

Senator from Georgia.
I would like to point out to the Senator,

also, that this addition to rule XXXII
came about in 1959 at a time when the
Members of the Senate, many of them,
were not satisfied with the cloture re
quirements of rule XXII and there was a
compromise reached there in 1959 which
I call the compromise of '59.

There were three features of that com
promise. One feature was that the rule,
that existed at that time provided that
there could be no cloture on a motion to
proceed to a change in the Senate rules.
That was not covered by the rule, so it
had to be a measure, not a motion, to
proceed to consideration of a measure.

There was another feature that those
who wanted to apply a gag rule in the
Senate did not like and that was that it
required a constitutional two-thirds, that
is, two-thirds of the elected membership
of the Senate to cut off debate. There
was some question as to whether the
rules of the Senate carried over from
one session of Congress to another.

Now, those who opposed the gag rule
wanted to nail down the fact that the
Senate rules did carryover from Con
gress to Congress in a continuing body
and the gag rule Senators-we have their
successors here in the Senate today
wanted to provide that cloture could be
invoked on a motion to proceed to the
resolution providing for a rules change.

They also thought that the require
ment of a constitutional majority-with
a constitutional two-thirds was too great
and they wanted that cut down just to
two-thirds.

So that was the area of the com
promise. There were two concessions
made to the gag rule Senators and one
concession made to the free-debate Sen
ators. The majority leader back in that
day was Senator Lyndon Johnson of
Texas and he was a great compromiser
and they worked out a compromse where
they would have a settlement in these
three areas. Two concessions were given
to the gag rule Senators and one con
cession given to the free-debate Senators.
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So that is the way this provision in rule
XXXII came about. I hope the senator
from Georgia has not become tired at
the prolixity of the statement of the Sen
ator from Alabama in this matter, but
I did have to go into the history to give a
full picture to the Senator from Georgia
as to where that provision in rule:XXXII
came from. I hope he will excuse me for
going into such detail, but it was neces
sary to give the historical background
in this area.

Now, Mr. President, this issue of the
constitutionality has been injected into
this matter based upon a false premise.
The claim is made that some mystic type
of rule applies at the so-called start of
the session. How this could be called the
start of a session, I do not know.

Mr. TALMADGE. Will the Senator
yield for a question?

Mr. ALLEN. Yes.
Mr. TALMADGE. Is it not a fact that

the Supreme Court has ruled repeatedly
that the rules of the Senate carryover
from one session to the other, that the
Senate is a continUing body?

Mr. ALLEN. Yes, it sure has.
Mr. TALMADGE. And that the rules

that we operate under in the U.S. Senate
have existed, as amended from time to
time, since the origin of the U.S. Senate?

Mr. ALLEN. Yes, that is correct.
Mr. JOHNSON. Will the Senator yield

for a question?
Mr. ALLEN. For a question, yes.
Mr. JOHNSTON. If there is the start

of the session, when does the start of the
session end?

Mr. ALLEN. That is a good question. I
thought it had already ended, yet they

. claim there is some different rille at the
start of the session. I have looked in the
Constitution and I have poured over the
various sections looking for that particu
lar provision that is alluded to in the
Chamber so often. All it says in this area
is that it takes a quorum in either House
to transact business. Well, that is ad
mitted. And that the respective Houses
can make their own rules. It could set
a different rule than obtains at the
start of a session. So in compliance with
that constitutional provision, the Senate,
of course, made its rules.

I will say to the distinguished Senator
from Louisiana he would be surprised
how little the rules of the Senate have
changed since the days of Thomas Jeffer
son.

Thomas Jefferson, of course, was an
expert and authority in many, many
fields. One was the field of parliamentary
law. He compiled what is called Jeffer
son's Manual. The Senate rules are based
on Jefferson's Manual. In many instances
the wording is practically the same. So
the rules have changed very little in that
time. The rules provide for the amend
ment of the rules. There is nothing to
prevent the Senate, any time it wants to,
from amending its rules. It does not have
to do it at the so-called start of the
session, but It can amend the rules on
the last day of the session, for that mat
ter, if it so desires. It just takes a ma
jority vote to amend the rules. The trou
ble is that it takes more than a majority
vote to get to the point where you get

an up-and-down vote on the amendment
of the rules.

This document that was filed, that has
been made the basis of my discussion, for
a while looked like it was just going to be
a steamroller, that we were just going to
choke off debate. We would not have any
debate. We would put one question right
after the other.

I am glad the Presiding Officer correct
ly ruled that you can get a division of
this question. It is a pretty elementary
situation. When an amendment has more
than one subject in it, you can call for a
division.

This first part just moves that the
Senate proceed to the consideration of
calendar item No.1, Senate Resolution
4, amending rule XXII of the Standing
Rules of the Senate with respect to iimi
tation of debate.

There is no constitutional question
raised. The Senator from Alabama want
ed to discuss this matter a little bit. There
have not been too many Senators in the
Chamber, I will say to the distinguished
Senator from Wyoming (Mr. HANSEN)
who is presiding in a very fine fashion
over the Senate at this time. We have
looked for occupants of the chairs here
in the Senate Chamber. A number of
good people are in the Chamber, pages
and members of the staff, but very few
Senators. I am delighted to see that some
Senators have remained. There for a
while we had a pretty good representa
tion here in the Chamber. They were ex
pecting to move in for the kill, I will say
to the distinguished Senator from North
Carolina (Mr. HELMS). They thought
they were going to have votes in rapid
succession. But it has not worked out
that way, thanks to the fine ruling of the
distinguished Presiding Officer, Vice
President ROCKEFELLER.

Just a few minutes ago I was not so
kind in talking to the Vice President. I
might say that all of the remarks I have
made on this whole issue have been made
right here in the Senate Chamber. I have
not called the Vice President off and said,
"Look here, Mr. Vice President, I be
lieve," thus and so, "about this rule, and
right here in the book it says" thus and
so. "Don't you think that is right?" I
have not resorted to that, Mr. President.
I have stated my construction of the rules
right here in the Senate Chamber. I have
not talked to the Vice President privately.
I am sorry the Vice President is not here
now, but he has gone on. I guess he feels
now that the matter is subject to debate.

That was a great ruling, I will say to
my distinguished colleague, the dis
tinguished Senator from North Carolina
(Mr. HELMS) and the distinguished
Senator from Idaho (Mr. MCCLURE). It
was a good ruling. But t was not so nice
to the Vice President earlier in the day.
I really ought to apologize for that. If
he were here presiding over the Senate,
I would apologize for what I said.

After he ruled that they were going to
vote on these matters in rapid succes
sion, with no further debate, I pointed
out to him the error.

I am glad the distingUished Senator
from Minnesota (Mr. HUMPHREY) is still
here. I will say to my distingUished col-

league from Minnesota I found the Vice
President following the leadership of
then Vice President HUMPHREY on these
matters. For awhile he was following the
leadership of the Senator from Min
nesota. But he came to his senses, I will
say to the distinguished former Vice
President, and abandoned his disciple
ship of the distinguished Senator from
Minnesota. He ruled that, yes, this mat
ter is debatable, this item No. 1 is
debatable. And that is right. It is
debatable. I believe we are going to have
an interesting debate on it.

Mr. President, I would have a great
deal more sympathy for this effort if
they had just gone about this matter as
prescribed by the rules. That is wherein
they failed. It is bad.

We are supposed to set some sort of
example in the Senate, I suppose, being
governed by a government of laws and
not of men. Part of the law, to us, is
our rules. There is nothing in the Con
stitution contrary to the Senate rules
not a thing in the world. They speak as if
the Constitution is paramount to the
Senate rules. Certainly it is. But show
me anything in the Constitution that
the Senate rules Violate, and I will cer
tainly admit my mistake in the matter.

The Constitution says that both
Houses can make their own rules, and
they have done it. If we were operating
without rules, it would be one thing.
We are operating under a very fine set
of rules, and I do not believe they should
be thrown out the window.

Mr. STONE. Mr. President, will the
Senator yield for a question?

Mr. ALLEN. I yield only for a question.
Mr. STONE. In the opinion of the

Senator, what is the beginning of a ses
sion or the beginning of a Congress, for
the purpose of adopting new rules, and
when is it over?

Mr. ALLEN. I will say that, obviously,
the beginning of a session would be the
first day, and the end of the beginning of
the session would come not many days
thereafter.

Mr. STONE. The end of the begin
ning would come· within a day or two
after we organize?

Mr. ALLEN. That would be my judg
ment. I have nothing to point to other
than commonsense in the area.

Mr. STONE. Is there any ruling or
precedent, either of the Chair or of any
court, that indicates that 4 weeks or more
into a new Congress, we are still at the
beginning of a Congress?

Mr. ALLEN. I will have to say to the
distinguished Senator from Florida that
there has been some leniency in that re
gard, that they would let them carryon
into the session, possibly several weeks,
even. That does not make it right. It has
been waived to some extent.

The point inVOlved, as I see it, is this.
There is no validity to the argument
that there is a different situation at the
start of a new Congress. I say "new
Congress" rather than "new Senate," be
cause there is never a new Senate; it is
the same Senate that is carrying on.
I have never seen, since I have been in
the Senate-just a very few years-the
history of the adoption or re-adoption in
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the Senate of the Senate rules, because
they go under the theory and the actual
ity that the Senate is a continuing body.
For that reason, there is no need to re
adopt the Senate rules. We have them.
They are there all the time, as rule
XXXII says, until amended by the Senate
in accordance with the Senate rules.
There is no difference, early in the ses
sion or late in the session.

As I suggested a moment ago, we could
amend the Senate rules the last day of a
session, but we would have to amend
them under the Senate rules, just as we
have to amend them, as I contend, un
der the Senate rules, even if it is on the
first day, because they carry forward all
the time.

Mr. STONE. The Senator from Florida
heard the senior Senator from Minnesota
discuss the dead hand of the Senate of
1917 in some fashion that seemed to dis
tinguish it from, for example, the dead
hand of the Senate on Monday of the
first week in February of the Senate of
1975. What is the logical distinction be
tween a rule that was passed by a previ
ous Senate and a rule that was passed
a previous day?

Mr. ALLEN. None. They still last on,
ad infinitum, unless changed by the Sen
ate. So, as the Senator suggests, that
would be the dead hand of yesterday, if
that were the case.

Mr. STONE. One final question: If, by
parliamentary procedure, cloture can be
invoked by a rules change supported,
through parliamentary procedure, by 50
Senators plus I, or a majority of who
ever is in the Chamber, then would the
Senators propounding this rules change
in effect have a three-fifths rule if one
were adopted through such a procedure?
What would they have?

Mr. ALLEN. Actually, they would have
a majority rule, that a majority can
change it any time.

Even following the Senate rules on cut
ting off debate, debate can be cut off, un
der these exacting Senate rules, with as
few as 34 Senators, if a bare quorum is
present.

The way they are handling it now, un
der this terrific backdoor approach-I
might say basement approach; I believe
that would be a little better than "back
door"-by this basement approach to the
amendment, 26 Senators could call all
the shots in the Chamber, if just a bare
quorum were present. So it is very dan
gerous.

I say to the distinguished majority
leader that I admire his position in this
matter and the eloquence and logic of
his debate. I know how reluctant he was,
in his position, to make a speech on this
issue because of the position of many in
his party on one side and many on the
other. But when the existence of this
body was at stake, he haC. no hesitancy in
getting up and making one of the most
logical and eloquent speeches I have ever
heard on this subject. I will say it is the
most logical and eloquent speech I have
heard on this subject, and I appreciate
very much the action he has taken.

Mr. President, what is the procedure on
amending the Senate rules? One day's

notice must be given of one's intent to
seek to amend the Senate rules.

Ordinarily, Mr. President, a resolution
proposing an amendment to the Senate
rules would go to the Committee on Rules
and Administration. But in this effort
and at every stage of the proceeding,
there has been shortcut, shortcut, short
cut. Instead of going to the Committee on
Rules and Administration, a stratagem
was used, and in other matters I have
used the same stratagem to avoid an un
friendly committee. I did it with respect
to some antibusing legislation I intro
duced. I knew it would never see the light
of day if it went to the HEW Committee.
But by a stratagem, a bill can be pre
vented from going to the Committee on
Rules and Administration. And it gets on
the calendar.

Then it is motioned up and that issue
is debated. That is the very thing that I
am debating here today, that the Vice
President has ruled Is debatable.

Mr. McCLURE. Will the Senator from
Alabama yield?

Mr. ALLEN. For a question.
Mr. McCLURE. Yes, for a question. I

thank the Senator from Alabama for
yielding.

Although the Senator from Alabama
is quite correct that the Vice President,
the Presiding Officer, did make the cor
rect ruling Ultimately, as we go down to
the question of whether or not the motion
was divisible and whether or not, having
been divided, the first portion was de
batable-for which rulings I commend
the Chair and want publicly to commend
the Senator from Alabama for having
propounded as promptly as he did; again
exhibiting the precise and very astute
grasp of parliamentary procedure that he
is so noted for, does this not also pose to
us a future threat. not just on this mat
ter but on all others, that when a mo
tion, properly propounded, is presumed to
be bottomed upon a constitutional ques
tion, which will not be divisible, under the
ruling established by the Chair, then 51
Senators will prevail?

Mr. ALLEN. That is my judgment. If
they posed a constitutional question and
by their votes asserted that a constitu
tional question was involved, who is to say
they are wrong? It is just a case of a
ruthless majority being able to ram down
the throats of a minority anything that
it wants.

Too, I should like to suggest that if this
effort succeeds-and I think there is less
chance that it is going to succeed now
than it seemed 30 or 40 minutes ago-
if this effort to throw the rule book out
the window succeeds, it will be impossible
for a minority to slow down a steamroller
here in the Senate, absolutely impossible.

Because, obviously. we are going to
have 51 to pass a bill and then we can
get a few more and it is just the equiva
lent of majority cloture, even if they
do not resort to that actually. But we
are moving in the direction of making
the great U.S. Senate. with its traditions
and its history and its remarkable and
unique nature of allO\ving free debate,
we are going to move this great body, the
U.S. Senate which many of us revere,

in the direction of being a Senate that
we might expect to find in a banana
republic.

Mr. McCLURE. Will the Senator from
Alabama yield for a further comment?

Mr. ALLEN. For a question.
Mr. McCLURE. I thank the Senator

for yielding further.
I agree precisely with what he just

said. My purpose for propounding the
question was simply to underscore the
fact that while we on our side may feel
good about the outcome at this precise
moment, nevertheless, the ruling by the
Chair on the constitutional question that
was propounded, to many is a precedent
which will haunt us at every step of the
proceedings at any time some Senator
may contrive a motion which presumes
to be bottomed upon a constitutional
question.

Mr. ALLEN. Yes; it was unfortunate
that he made that ruling. However, I
believe he is moving back in the proper
direction toward a proper construction
of the Senate ruIes.

Mr. CRANSTON. Will the Senator
yield for a question?

Mr. ALLEN. Yes.
All the Senator from Alabama is try

ing to do is get an opportunity for those
who oppose gag rule to make their views
known here on the Senate floor. There,
for a while, it looked like we were not
going to be able to say hello to these
resolutions-hello and goodbye, the Sen
ator suggests. It would have been a really
bad precedent.

I do not feel that it has gone so far
that it cannot be rectified by further ritJ.
ings.

I will state this: The Senator recalls
the question that the distinguished Sen
ator from Nebraska (Mr. CURTIS) pro
pounded after the distinguished Senator
from New York had asked some ques
tions. It seemed they had the questions
kind of correlated to the answers up at
the rostrum there, so the Vice President
said that he made a mistake in reading
No.5. It said "5," so and so. I wonder
what would have happened if he had
given answer 4 to question 5 or vice
versa. It sort of looked to me as though
we were in pretty bad shape right there
at the start. So I am pleased that the
Vice President has given us an opportu
nity to discuss this.

Mr. CRANSTON. Will the Senator
yield?

Mr. ALLEN. I yield for a question.
Mr. CRANSTON. I wish to ask, in ref

erence to the ruling by the Vice President
that was Teferred to a moment ago by the
Senator from Idaho, I believe that the
Vice President was following precedent
set by previous Vice Presidents. Vice
President Nixon, Vice President HUM
PHREY, and perhaps others made the
same ruling under perhaps the same
circumstances. So it was not a new
precedent, not a new ruling.

Mr. ALLEN. I thank the Senator for
his suggestions. I do not believe that Mr.
Nixon ever made that ruling. I do know
that the distinguished Senator from
Minnesota did make that announcement,
but was promptly rebUffed by the Senate
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in their vote on the tabling motion. They
refused to table the point of order.

Mr. CRANSTON. What is shown is
progress in the Senate and stability in
the Vice Presidency.

Mr. ALLEN. That may be and I am
glad the Senator thinks that. But he may
be in a minority on the fioor right at this
time in feeling that.

Mr. WILLIAM L. SCOTT. Will the
Senator ~"ield for a statement without
losing his right to the fioor?

Mr. ALLEN. Yes, I will be delighted to
yield under those circumstances, that I
not lose my right to the floor.

The PRESIDING OFFICER. The Sen
ator from Virginia is so recognized.

Mr. ALLEN. Under those conditions.
Mr. WILLIAM L. SCOTT. I thank the

distinguished Senator from Alabama for
yielding.

Mr. President, any proposal for fur
ther limiting debate in the U.S. Senate
is a very serious matter, for this body
has the responsibility to legislate effi
ciently for the people of the country
and any attempt to limit legislative ef
fectiveness has grave consequences.

We are a deliberative body, an in
strumentality of the States and their
citizens. The Senate is the property of
every American and does not belong to
individuals who temporarily occupy seats
in this Chamber. Those who would alter
rule XXII may overlook this historical
precedent and the extraordinary consti
tutional function of this body.

The Senate remains a balance wheel
of the federal system and the single
national institution that distinguishes
o].1r Government from most unitary
forms of government. In the U.S. Senate
Chamber, a voice from a small State
has the same equal weight as the voice
of a citizen from California or New York,
our two most populous States.

Mr. President, one of the issues at
stake, then, is that the vote and repre
sentation of a Senator elected from a
small State is equal to the Senator who
may be elected from a much more popu
lous State. This is a concept of equality.
Full and free debate in this body sup
ports such a concept.

Another important issue at stake, in
my opinion, is whether we are going to
have rules in the Senate or whether we
are going to have rule by the gavel. Cer
tainly in the Senate, we should have rule
by rules and not rule by men.

Those now attempting to make cloture
easier, and thus further reduce freedom
of debate in the Senate, complain that
standing rule XXII in its application
thwarts the wishes of the majority.

However, there are authoritative ob
servers of the Senate process who hold
that a majority of Senators can find
ways to pass any measure without resort
ing to changing the very character of
the Senate itself. Adequate means are
available at present to overcome what a
majority believe is an obstruction in de
bate. Whenever an issue of overriding
importance to the welfare of the Nation
arises, debate has been and can continue
to be limited.

The newspapers and the critics of rule

xxn complain that a minority of Sen
ators have obstructed the majority voice
o! the people. However, I submit that a
minority of the Senators can represent
the views of a maj ority of the people
of the country and, unlike the other
body, where there exists the concept of
one man, one vote, a majority of the
Members of the House of Representa
tives do generally agree with a majority
of the people, but in the Senate where
only one-third are elected every 2 years
it may not at a giv.en time. Rule XXII of
the Senate provides an additional safe
guard against the tyranny of a majority
which, of course, makes this body unique.

Mr. President, our Founding Fathers
were aware that excesses of democracy
can be dangerous. To safeguard against
extremes they gave us a republican form
of government, with its delicately con
trived system of checks and balances of
which freedom of debate in the Senate
is at least an implied, if not actual, part.
Through free debate, the Senate provides
machinery by which all measures affect
ing the lives and fortunes of the Amer
ican people can be tested by unhurried
examination by the collective intelli
gence of a body created to be one of our
governmental checks and balances.

President Woodrow Wilson once made
a powerful and persuasive argument in
behalf of the necessity for freedom of
debate in the Senate when he stated:

It is the proper duty of a representative
body to look d1l1gently into every affaIr of
government and to talk much about what It
sees. It Is meant to be the eyes and the voIce,
and to embody the wIsdom and will of Its
constituents. Unless Congress have and use
every means of acquaInting itself with the
acts and the dIsposItion of the admInIstra
tive agencies of the Government, the coun
try must be helpless to learn how It is being
served and unless Congress both scrutinIzes
these thIngs and sIft them by every form of
dIscussion the country must remaIn In em
barrassing, crippling Ignorance of the very
affaIrs which It Is most Important that it
should understand and dIrect.

The informIng functIon of Congress should
be preferred even to its legIslatIve functIon.
The argument Is not only that dIscussed and
interrogated admInIstratIon, Is the only pure
and efficient adminIstratIon, but IT.ore than
that, that the only really self-governIng peo
ple Is that people which discusses and inter
rogates Its admInIstration.

Mr. President, every piece of legislation
enacted by Congress has tremendous im
pact upon: the rights, properties, and
daily lives of every man, woman, and
child in America. Before any law is en
acted it should be subject to free and
extensive debate, to careful stUdy and
deliberation. The consequences of its
enactment should be discussed freely,
openly, and at length so that the people
may be fully informed and given every
opportunity to voice their protest before
it is too late.

I would add, Mr. President, that we
have a matter, I think, of the gravest
importance that will be coming before
Congress this year. We have the prospect
of a deficit of a tremendous amount of
money during the coming fiscal year.
The administration is submitting a
budget with a deficit of $52 billion. The

chairman of the House Committee on
Appropriations suggests that the deficit
for this year and next might even reach
the proportion of $166 billion-a stagger
ing amount, without precedent in the
history of our country.

It would seem ridiculous to me that
we would enact legislation appropriating
funds such as has been suggested and
may be considered without having fUll,
open, and detailed discussion.

We have other matters that come be
fore us which should also be subject,
when necessary, to extended debate.

A slight digression here should be made
on what our Founding Fathers intended
for us to pursue. It being very applica
ble, I would like to insert a quotation
from the Federalist Papers. Either Mad
ison or Hamilton wrote:

The necessIty of a senate Is not less IndI
cated by the propensity of all sIngle and
numerous assemblies to yield to the ImpUlse
of SUdden and Violent passIons. and to be
seduced by factIous leaders Into Intemperate
and pernIcIous resolutions. Examples on this
SUbject mIght be cited wIthout number; and
from proceedings wIthIn the United states,
as well as from the hIstory of other nations.
But a position that wl1l not be contradicted,
need not be proved. All that need be re
marked is. that a body which is to correct
thIs Infirmity, ought itself ta be free from
It, and consequently ought to be less numer
ous. It ought, moreover, to possess great
firmness and consequently ought to hold Its
authorIty by a tenure of consIderable dura
tIon.

The mtltablllty In the public councils.
arising from a rapId successIon of new mem
bers, however qualified they may be, points
out, In the strongest manner, the necessity
of some stable InstitutIon In the government.
Every new election In the states, Is found to
change one half of the representatives. From
this change of men must proceed a change
of opInIon; and from a change of opInion, a
even of good measures Is inconsistent with
change of measures. But a contInual change
every rule of prudence, and every prospect of
success. The remark Is verIfied In private life,
and becomes more just as well as more Im
portant In national transactions.

An early Virginian, the revered
Thomas Jefferson, wrote in his manual
of parliamentary procedure:

The rules of the Senate whIch allow full
freedom of debate are desIgned for protec
tIon of the minorIty, and this desIgn Is a part
of the ConstitutIon. You cannot remove It
without damagIng the Whole fabrIc. There
fore, before tampering wIth this right, we
should assure ourselves that what is lost wlll
not be greater than what Is gaIned.

Reference to our constItutional history dis
closes that the FoundIng Fathers envIsIoned
the Senate as a legIslatIve forum comprised
of our most mature and experIenced legIs
lators. They intended that the Senate would
be a dellberatlve body where freedom of de
bate and thorough consIderation and eval
uatIon of all pendIng business would serve
the salutary purpose of safeguardIng the
nation and the AmerIcan people against hasty
and impetuous actIon by the House of Repre
sentatives.

Since coming to Congress a little over
8 years ago, I found that the two bodies
have changed somewhat. It used to be,
when sitting in the House of Represent
atives, we considered ourselves to be the
conservative body of Congress. But I fear
that, with the elections last fall, we may
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not have changed any to the right, but
the changes that took place in the House
of Representatives may make the Senate
the most conservative body of Congress.

In conclusion, Mr. President, we must
not lose sight of a few simple facts about
the origin and the. composition of the
Senate. It is.. illlpossible to compare the
senate,with any degree of accuracy, to
the rule by a popular majority. The very
composition of· the Senate, where all
States are equalIYrepresented, each hav
ing two votes, prevents such a compari
son.

Have we forgotten that everyone at one
time or another belongs to a minority?
Have we lost sight of the unchanging
truth that unbridled majority rule with
out restraint can be a form of mob rule?

Are our memories so short that we have
forgotten the maxim that free govern
ment, by destroying dissenting opinion,
thereby destroys itself?

With unlimited debate, subject as we
are here in the Senate to a cloture vote
upon a two-thirds vote of the Senate
being able to cut off debate, all Ameri
cans have an assurance that no act
jeopardizing their rights will ever be
proposed without some Member of the
Senate having the opportunity to resist
it and to warn the Nation of its conse
quences.

Mr. President, I would like to com
mend the distinguished Senator from
Alabama (Mr. ALLEN) for the thought
fulness of the action that he has taken,
the leadership position that he has taken,
here in the Senate in discussing at great
length the question of the amendment
of rule XXII to change the percentage
necessary to cut off debate from two
thirds to 60 percent.

I feel that we would not have the
rights of the minority protected by re
ducing the number of votes necessary to
close debate. The distinguished Senator,
through his knowledge of parliamentary
procedure, through his knowledge of the
history of the country, and because of his
devotion to the welfare of the people
of the country, has taken this position of
leadership, and I commend him for it.
I just offer, when the need arises, to
volunteer my own services in assisting
him, as I know is true of many Members
of this body, so that we can speak at
length on the subject now before the
Senate.

Mr. ALLEN. Mr. President, I thank
the distinguished Senator from Virginia
for the fine contribution he has made
to this discussion. I thank him for the
kind references he has made ta me.

I will state that each time the rights
of our people are involved, each time the
Federal bureaucracy seeks to run a
steamroller over the rights of our peo
ple, the distinguished Senator from Vir
ginia (Mr. WILLIAM L. SCOTT) is always
present to give aid and assistance and to
do battle for the principles that he be
lieves are right and just, and in the in
terest of all the people.

Mr. President, the motion that we now
have before us, which is the first half of
the overall motion made by th~ distin
guished Senator from Kansas (Mr.

PEARSON), moves that the Senate pro
ceed to the consideration of Calendar
item No.1, Senate Resolution 4, amend
ing rule XXII of the Standing Rules of
the Senate with respect to limitation
of debate.

Mr. President, that is a proper mo
tion. It is made in good faith, I know. It
is subject to debate, and is being dis
cussed at this time by a number of
Senators.

It does not raise any constitutional
question. Actually, Mr. President, there
is no constitutional question. We hear on
the floor orators on both sides talk about
the supremacy of the Constitution over
the Senate rules. Well, sure, the U.S.
Constitution would bke precedence over
any rule of the Senate. The rule of the
Senate with respect to limitation of de
bate, as embraced in rule XXII, is in no
sense, in no degree, contrary to any pro
vision of the Constitution, so there is
not any constitutional question involved.

They say there is a great issue here
about whether the Senate at the start of
a session can amend its rules, conced
ing-I assume, that is, my majority
vote at any time other than at the start
of a session.

But I have searched the Constitution
fairly carefully, and I have searched it
very carefully on this particular point.
There is not one single word in the Con
stitution indicating that there is a differ
ent constitutional rule or principle in
volved which would indicate that there
is any difference in the manner and
method of amending the Senate rules,
whether made on the first day of the ses
sion or the last day of the session.

We hear so much about that, but never
yet have they read that from the Con
stitution.

Oh, they give their interpretation of
what the Constitution means, that there
is some great distinction about the start
of the session, it has got to be done with
out debate, apparentlY, they think now.

They do not usually contend that. They
contend the majority can cut off debate
and that it can be brought to a vote by a
majority vote of the Senate. The Con
stitution requires that, so they say.

I make this challenge to any Member
who is trying to come in through the
basement door on the Senate Resolution
4, if it can be pointed out to me that the
Constitution provides a different rule for
amending the Senate rules at the start of
a session from that that exists anywhere
during the session, I will vote for the
rules change, that is all it takes. Show
me what they say is the rule, show it to
me. If the Constitution says that, I will
vote for the rules change, I will quit de
bating right this moment.

There is nothing in the Constitution
that makes any distinction about the
start of a session, in the middle of a ses
sion, at the end of a session.

All it says is that it takes a quorum to
transact business and that both Houses
can make their own rules.

Well, the Senate has done that, the
Senate has made its own rules, and what
are those rules?

Well, the rules are that Senate rules
carry forward from one session of Con-

gress to another session and that they
cannot be changed unless they are
amended as provided in the Senate rules.

That means all of the Senate rules, all
provisions of the rules have got to apply
to any attempted amendment of the Sen
ate rules.

Well, what does it say about amending
the rules? Under the ruIes, I might state,
this is not in the Senate rules, it is sort
of an anomalous situation, that the rules
do not say that it takes two-thirds vote
to suspend the rules, but yet by prece
dent, by ruling of the Chair, it does take
a two-thirds vote to determine the Sen
ate rules-to suspend the Senate rules,
not amend them, but just to suspend
them for a particuIar purpose.

Well, actually, that is on this docu
ment put in by the distinguished Senator
from Kansas. I contend, in the first place,
it is merely a unanimous-consent request.

Now, they talk about the burdensome
nature of the two-thirds requirement to
cut off debate. They say that is burden
some, hard to get.

Well, it is not hard to get. In this Con
gress, in the last 2 or 3 days, 3 or 4 days
of the Congress, they invoked cloture
three times by top-heavy votes, when
there was not even a debate. They filed
a cloture petition, voted on it a couple of
days later and invoked cloture.

Now, cloture has got a double feature.
One, it eliminates nongermane amend
ments; and, two, it sets a definite limit on
how lon"g the debate can go on before
there is a vote.

One of the purposes of those cloture
motions and votes was to eliminate the
possibility of a nongermane amendment.

The trade bill, for instance, cloture was
invoked on that without a single speech
being made with reference to the bill.
They could not say cloture was needed
because nobodY was debating. They
moved and got cloture by a vote of 71
to 19.

So there is no difficulty in getting clo
ture if there is SUfficient reason for the
enactment of the measure as to which
cloture is obtained. But whenever the
Senate wants to act, this little two-thirds
requirement does not prevent the Senate
from moving rapidly, to work its wiII with
respect to legislation.

They say two-thirds is burdensome,
it ought to be 60 percent. Well, 60 per
cent would be fine, so some say. I prefer
the two-thirds.

The Constitution sets the two-thirds
requirement for a vote in the Senate on
important and weighty matters. Thus,
Mr. President, it takes a two-thirds vote
to ratify a treaty, it takes a two-thirds
vote to expel a Member, it takes a two
thirds vote to override a Presidential
veto, it takes a two-thirds vote to submit
a constitutional amendment, and per
haps there are other two-thirds vote re
quirements.

The matter of cutting off free debate
in the U.S. Senate is a weighty matter,
that is a matter of paramount impor
tance, and the two-thirds vote is a rea
sonable requirement.

One other two-thirds vote requirement
that I overlooked in trying to enumerate
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them, it takes a two-thirds vote to con
vict on an impeachment proceeding.

Now, Mr. President, one of the argu
ments made by the proponents of this
gag rule resolution is that each 2 years
we have a new Senate and new rules have
to be adopted or they can be amended by
a majority vote.

The fact of the matter is that as far
as I know they have never readopted
in one Congress the rules of the Senate
in the preceding Congress. Why? Be
cause they do not need to. The rules say
they can carry forward from Congress
to Congress unless they are amended.

The question is raised by proponents
of the gag rule about whether the Sen
ate is a continuing body. To believe that
you have no rules at the start of a new
Congress and can adopt anything you
want to by a majority vote is based upon
the premise that we have a new Senate
every 2 years.

Well, that is not right. I believe the
distinguished majOlity leader, in the
great speech he made-I am going to
save that speech as I have a COpy of it
that he gave me-made an interesting
observation ",ith regard to the continu
ing nature of the Senate.

He said suppose we had been involved
in the trial of an impeachment here in
the Senate toward the end of a session.
Could it have been contended that when
the new Members came in following an
election, and a new Congress, that they
would have to start over on the impeach
ment trial?

The majority leader said we had al
ready decided that point; that if that
had come about the position was taken
that the Senate was a continuing body;
that it could continue to hear the evi
dence, and that it could continue with
the proceeding even though there were
new Members.

I daresay, Mr. President, that the
sponsors of this gag rule would have
been among the first to say "Under those
circumstances, on the tlial of impeach
ment, no, we do not have to start over.
The Senate is a continuing body. Let us
go on with the trial."

And they would have been right. They
would have been right because the Sen
ate is a continuing body.

It is interesting to note, I might say,
that some of these desks go way back to
the. days of Webster, Clay, and Calhoun.
I believe Senator THURMOND, of South
Carolina, has John C. Calhoun's desk.

Senator Norris Cotton had Daniel
Webster's desk.

There it is over there, where Senator
Cotton used to sit. Senators can see it
is a little bit different from the other
desks. It is raised a little bit higher. That
wa", Daniel Webster's desk.

That is just a little background infor
mation further indicating the continu
ing nature of the U.S. Senate.

Yes, rules were made by the Senate In
the early days, and many of those rules
are still the rules of the Senate. Senate
rules are based largely on Jefferson's
l\iIanual, which he prepared when he was
Vice President of the United states. It
was in compliance with the constitu
tional provision when the Senate promul
gated its rilles and dropped them.

They did not always have a rille XXII.
In the early days of our country, on about
three or four occasions prior to 1807, the
method of calling for the previous ques
tion was used some three or four times.
It fell into disuse in 1807. From 1807 to
1917,110 years, there was no way in the
world to stop a Member of the U.S. Sen
ate from talking as long as he wanted to
on a debatable subject-lIO years.

Mr. President, during that 110 years
we have had some of the greatest of
U.S. Senators-Clay, Calhoun and Web
ster. George Norris, Hiram Johnson, La
Follette; from my own State John T.
Morgan and Edmund W. Pettus served
with great distinction in the U.S. Senate.

Then from 1917 down to the present
time we have had rille XXII.

Mr. President, let me point out some
thing about rule XXII that Is not gen
erally recognized. Rule XXII is not a li
cense to engage in extended debate.

They talk about :'ule XXII, about how
bad rule xxn is. If we did not have rule
XXII there woilld not be any limitation
at all on debate. We would go back to the
condition that existed in the Senate from
1807 to 1917. It was in 1917 that rule
XXII was adopted. If you kill rule XXII,
you are going to end up with a Senator
talking just as long as he wishes to talk.

Rille XXII puts a ceiling on extended
debate by providing that two-thirds of
the Senators can cut off debate. So rille
XXII Is a rule of restrIction rather than
one of license.

Mr. President, I started a moment
ago-I digressed momentarily-to read
this great statement by Senator MIKE
MANSFIELD, Democrat of Montana, Feb
ruary 20, 1975. Senator MANSFIELD is one
of the greatest Senators who has ever
served in this body. When I came to the
Senate in January of 1969, I had never
had the pleasure of meeting Senator
MANSFIELD. I did not know the measure
of the man. I was open to being convinced
as to his character, as to his leadership,
as to his honor. The one circumstance
more than any other that formed my
estimate of the character and measure
of this man took place when the same
issue was under discussion in the Senate.
There, the effort was being made not by
going In the basement door, throwing the
rulebook out the window, and resorting
to this effort to have majority cloture.
The effort was being made to invoke
cloture, I thought, according to the rule.

When they had the cloture vote to cut
off debate, I do not believe that at that
time they had the motion to proceed to
consideration of the measure. I believe
the measure, itself, was before the
Senate. I could be mistaken. The issue
is the same. It is not important. Debate
went on for several days. The cloture
motion was filed. A majority of the Mem
bers of the Senate voted for cloture, but
that majority constituted less than a two
thirds majority. It was very close. The
vote was about 51 to 48. It was in that
range, anyhow.

The Presiding Officer, Vke President
HUMPHREY, had been a part of a strat
agem 2 years before to try to get debate
cut off by majority vote. It failed then,
so. they tried another vote.

In 1967, they tried the route they are

trying now, and the Senate voted down
the effort. They were looking around for
various ways to accomplish that, and
they went in the front door to try to get
cloture.

Vice President HUMPHREY then pulled
out his card and read his ruling, that
since it was the start of a session and
since a majority voted for cloture, not
the two-thirds required by the rule, but a
majority voted for cloture, cloture had
been invoked. That ruling of the Vice
President remained a precedent for 20
minutes, because Senator Holland of
Florida appealed from that ruling.

The Vice President said that cloture
had been invoked; and under the cloture
rille, appeals from rulings of the Chair
were not debatable. Therefore, he cut off
Senator Holland, as well as others who
wanted to debate, from debating the
point of order on the appeal.

The vote was taken. It came to Senator
MANSFIELD. Here was Senator MANSFIELD,
the majority leader in the Senate, sup
portive of Democratic efforts, being called
on to pass on a ruIing by Vice President
HUMPHREY, the titular head of the party.
The question always is put: "Shall the
ruling of the Chair stand as the rilling
of the Senate?" To my pleasure-not so
much on the issue, but the character of
this man-Senator MANSFIELD voted
"No"; that Is, that the ruling by the Vice
President should not stand as the ruling
of the Senate. So the ruling by Vice Pres
ident HUMPHREY that a majority, less
than a two-thirds majority, could invoke
cloture was reversed by the U.S. Senate.

I have admired Senator MANSFIELD
more and more since that t1me----a man
who will lay politics aside, vote against a
vehicle or maneuver that woilld have
accomplished what he wanted to accom
plish, but voted against It because it was
wrong. It takes character to do that.

That was January of 1969. Here it is
6 years later. Has Senator MANSFIELD'S
view changed on this issue? Let us see.
Only three or four Senators were In the
Chamber when Senator MANSFIELD de
livered this address.

The motion was made by the distin
guished Senator from Kansas (Mr. PEAR
SON) that we proceed to the considera
tion of Senate Resolution 4. Then was
added this remarkable-I say that chari
tably-language, after saying that we
shOUld move to proceed to the considera
tion of the resolution:'

... and that under Article I, section 5 of
the UnIted States ConstItution, I move that
debate upon the pendIng motion to proceed
to the consIderatIon of Senate ResolutIon 4
be brought to a close by the ChaIr immedI
ately putting thIs question to end debate to
the Senate for a yea and nay vote.

In other words, the Chair should cut
off debate.

. . . and upon the adoptIon thereof by a
majorIty of those Senators present and vot
ing, a quorum beIng present, the ChaIr shall
ImmedIately thereafter put to the Senate
Without further debate, the questIon on the
adoptIon of the pending motIon to proceed
to the consIderation of Senate Resolution
4.

In other words, they had it prepared
under the domino theory of the war in
Southeast Asia, that where one country
is going to topple and leans against the
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next country, that will topple, too. The
whole line of dominos was just going to
topple, without further debate on this
resolution.

What did Senator MANSFIELD say? This
belongs to the people. It is in the RECORD.
He did not insert it in the RECORD. He
delivered it on the floor· of the Senate.

The motion before the Senate-the
Pearson motion I just described-again
raises the question that has confronted
each Congress for nearly two decades. It
is whether the Senate· of the United
States is a continuing body.

I have been making these same points
in a rather haphazard fashion. Senator
MANSFIELD puts so much logic and rea
soning and good commonsense into his
few lines of comment that I do want to
read it word for word.

One would suppose that the character of
the Senate as a contInuing body has long
been established;

A little later on, if the session con
tinues much longer, I shall read about
the compromise of 1959. It laid to rest,
supposedly, the matter of Whether the
Senate is a continuing body. I shall not
do tha.t for the time being.

Mr. President, as I have stated, Mr.
MANSFIELD said as follows:

One would suppose that the character of
the Senate as a continuing entity has long
been established; that two-thirds of its mem
bership of the Senate carries forward from
one Congress to the next would appear to
underscore that fact. Following each sine
die adjournment the Committees of the Sen
ate continue to meet, seats are filled and
as has been highlighted in recent months,
the Senate could even proceed with the trial
of an impeachment originating in an earlier
Congress. To say at the same time that some
how the Senate Rules expire tests the most
basic assumptions and procedures and re
sponsibilities of this institution as prescribed
by the Constitution. That clearly was the
view of the Senate in 1959 when S. Res. 5
was overwhelmingly adopted to amend Rule
XXII so as to enable two-thirds of the Senate
present and voting to close debate on any
matter including proposals for rules changes.
That resolution also amended Rule XXII
by adding this implIcit language: "The Rules
of the Senate shall continue from one Con
gress to the next Congress unless they are
changed as provided in these rules."

In spite of the history of the Senate as a
continuing body with continuing rules, the
issue of cloture by a majority is again
before us and must again be resolved.

The Senate of the United States is unique
among parliamentary bodies. Because of the
tradition of unlimited debate in the Senate,
even though that principle has been di
minished by Rule XXII, the rights of the
minority have always been secure in this
Chamber. That is what gives the Senate of
the United States a unique stature among
parliamentary institutions.

What the motion before us seeks to do is
to destroy the very uniqueness of this body;
to relegate it to the status of any other
legislative body, to diminish the Senate as an
institution of this Government.

The propOSition now under discussion to
move the consideration of S. Res. 4 clearly
envisions the invoking of cloture by a
simple majority. The members of this body
should fully understand the implications of
that course of action.

In the past, I have favored proposals to
change Rule XXII, to require three-fifths
of those present and voting instead of the
present two-thirds required to invoke clo-

ture. In all candor, however, I must say
that With the passage by the Senate of the
landmark Civil RIghts Acts since 1964, I do
not feel the sense of ugency for the change
of Rule XXII I once did. Even so, I stlll sup
port the three-fifths concept embraced by
Senate Resolution 4 because I think it would
be an appropriate compromise between those
who prefer the present rule and those who
would prefer a simply majority rUle.

I favor a three-fifths principle, too, be
cause I believe it does not destroy the es
sential character of the institution of the
Senate.

A three-fifths rule, if adopted, would be
an eqUitable way to balance the interest
while, at the same time, preserving the prin
ciple of protecting the minority positions in
this body.

I also believe that if we adopted Senate
Resolution 4 it might bring to an end the
biennial struggle over the changing of the
Senate rules which has occupied so much of
our time and our energies at the beginning
of each Congress.

Now, these are some sledge hammer
blows by Senator MANSFIELD against this
effort to gag the Senate. He continues:

But the fact that I can and do support
the content of Senate Resolution 4 does not
mean that I condone or support the route
taken or the methods used to reach the ob
Jective of Senate Rule' XXII.

The present motion to invoke cloture by a
simple majority vote, if it succeeds, would
alter the concept of the Senate so drastically
that I cannot under any circumstances find
any justification for it.

The proponents of this motion would dis
regard the rules which have governed the
Senate over the years, over the decades,
simply by stating that the rules do not exist.
They insist that their position is right and
any means used are, therefore, proper.

I cannot agree.
Therefore, Mr. President, in order to ques

tion the propriety, under the United states
Constitution, of the motion to end debate
offered by the distingulshed senator from
Kansas (Mr. PEARSON), I will make a point of
order at the proper time that the motion is
out of order.

Now, Mr. President, that point of order
was debated here, in the Senate, for pos
sibly 2 hours or more, even though, at any
time, the proponents of Senate Resolu
tion 4 could have moved to table the
point of order. That is a rather strange
maneuver, but it is permitted by the Sen
ate rules. When a point of order is made,
we ordinarily think that a Presiding Offi
cer will rule on that point and if any
Senator on either side objects to that rul
ing, he can appeal. But it was agreed and
understood that the motion to table
would be made. The Vice President is
sued an opinion more or less stating that
the point of order was debatable; and it
was debatable, except that that debate
could be cut off by a motion to table. So
he did not really say very much when he
said it was debatable.

Then the motion to table was made,
and the Vice President followed Mr.
HUMPHREY in his 1967 ruling.

That ruling was repudiated by the Sen
ate in a matter of minutes after Vice
President HUMPHREY stated what his
plans were on his ruling, and it has been
so repudiated that it was not tried again
for 8 years. Then they got the notion that
they would go this route rather than go
the cloture route-the basement route
rather than the front door route.

So the motion to table carried. The
Vice President had indicated, in response
to parliamentary inquiries by the distin
guished Senator from New York (Mr.
JAVITS), that if the motion to table had
carried, he would then put the Pearson
motion to a vote. But this motion has two
parts: one respecting the constitutional
question-that is the second part-and
the first part, not raising any constitu
tional question. The Vice President then,
very properly under the ruIes and prece
dents of the Senate, ruIed that the motion
was divisible, and that the first part of it
was and is debatable. Hence the discus
sion at this time.

So, Mr. President, a method is being
used that was repudiated by the Senate
8 years ago to avoid following the Senate
rules. Senator MANSFIELD refers to that
by saying-I forget his exact words-he
said, "The proponents of the motion
would disregard the ruIes which have
governed the Senate over the years
simply by stating that the rules do not
exist."

Well, that is an interesting circum
stance, to will the Senate rules out of
existence and say they do not exist, there
fore we will handle it any way we want to.

The Senate rules do exist, Mr. Presi
dent, and I am hopefUl that they will
continue to exist until they are amended
in accordance with the Senate rules. That
is all it takes; just follow the Senate
rules. We are governed by rules here in
this Chamber. We expect the public to
follow rules. We expect the people to be
law-abiding, and these are our laws. We
are governed by the laws of the land, and
we are governed by the Senate ruIes.

Mr. President, I ask unanimous con
sent that I may yield to the distinguished
Senator from Mississippi (Mr. STENNIS)
for such time as he might care to use
without losing my right to the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. STENNIS. Mr. President, I cer
tainly thank the Senator from Alabama
for his courtesy, and I thank the Senate
for their courtesy also.

Mr. President, illustrating, here, now,
in a very practical way, the point that
the Senator from Ala.bama has been mak
ing, I refer back, in the precedents of
the Senate, to a matter which happened
before this rule was changed that is now
the second part of rule XXXII. Even be
fore it was spelled out in language that
the ruIes of the Senate shall continue
from one Congress to the next Congress
unless they are changed in accordance
with these rules, it was the precedent of
the Senate, and was so recognized and
acted on.in some of the most serious
affairs affecting the Senate and its Mem
bers, as is illustrated by a matter we had
here in 1954. I remember it very vividly,
because I was selected as one of the six
members of a select committee that had
to look into a matter concerning one of
the Members of the Senate.

The situation at that time was that the
second session of that Congress had al
ready adjourned sine die, but had left
this special committee here to look into
the matter, and we got back into some
charges against one of the Members of
the Senate, concerning something he did



3862 CONGRESSIONAL RECORD - SENATE February 20, 197'5
before a subcommittee of the Rilles Com
mittee.

We ran into the fact, there, that this
subcommittee of the Rules Committee
had had a vacancy filled during the recess
of the Senate, and the question came up
whether there was authority to fill that
vacancy. If the vacancy had not been
legally filled, then that was not a legal
subcommittee and the Senator could not
possibly have been in contempt of the
subcommittee, because it did not have
legal standing, legal sUbstance, or legal
anything.

Our subcommittee held, and the Sen
ate upheld us, that the Senate was a
continuing body and its powers were not
cut off. The chairman of the Rules Com
mittee at that time, under the rules, had
the authority to fill vacancies, and he had
filled that vacancy between the sessions,
or after the regular session had expired,
the second regular session of the Con
gress, but that was held to be a legal sub
committee and a legal appointment.

It turned out that charges were
brought against this Senator in the form
of a resolution that came to the Senate
floor, and naturally was very vigorously
fought and opposed to the very limit, but
the Senate upheld the ruling of that sub
committee to the effect that that vacancy
had been properly filled, because the Sen
ate was a continuing bodY, and the Sen
ate went on, then, and adopted that pro
posed resolution of censure. There could
not have been a more vital matter in any
way to the Senate, and more particularly
to that particular Member.

That is just one illustration, among an
overwhelming number of illustrations
that" have happened over the years, so
well establishing this fact.

Then in 1969, I believe it was, this rule
XXXII was written into stone, you might
say, in black and white, and became a
part of the written rules of the Senate.

I know it was generally conceded
everywhere that it was already the rule
of the Senate. But, as a part of a com
promise settlement here with reference
to debate on a charge in the rules, just
as the Senator from Alabama says, even
though it was before his tenure of serv
ice, these two and one-third lines were
written in as a part of rule XXII-

The rules of the Senate shall continue
from one congress to the next Congress un
less they are changed as prOVided in these
rules.

Nothing could be plainer and clearer,
and nothing could be better established
by precedent. Here, as recently as De
cember of 1974, we can all recall that a
matter came before the Rules Committee
of the Senate regarding an election in
the State of New Hampshire, and the
argument was made there that tIle old
Senate had no jurisdiction of that elec
tion contest but would have to await
the arrival of the so-called new Senate
in January of 1975 and, therefore, the
Committee on Rules of the Senate could
not proceed with any orders or any action
or anything in connection with this elec
tion contest matter from New Hampshire.

But a majority of the members of that
committee, the Rules Committee, voted,
in effect, that the Senate was a continu-

ing body, that it had not expired when
we adjourned sine die here last October,
late in October, and that they neverthe
less had jurisdiction to inquire into the
election of November 1974 for an office
the term of which did not start until
January 1975.

That group continued beyond then and
filed a resolution here, as everyone will
recall, that came before the Senate in
due time and, after debate, it was dis
lXlsed of.

So there are two illustrations of the
continuity of the Senate, and the opera
tion of the rille, no question about It that
it is a continuing body, and no question
about the fact, too, according to the
written, plainly spelled out words of the
rules themselves, that they can be
changed only as provided in those rules.

Mr. President, this is not a matter
that just concerns some individual, and
this Is not a matter to be laughed about
or smiled about. This is not a matter
that some side won and some other side
lost. The whole Senate loses when we
defy or neglect or overrule our own rules.

I, too, commend the majortiy leader,
whom I have heard argue here many,
many times over the years past, for the
so-called three-fifths majority rule to
invoke cloture. He believes that, he lives
what he believes, he is for it, and he
stands for it, and he will vote for that
change in the rule because of those be
liefs. But he wll1 not butcher the other
rules or run by them or run over them or
run through them or disregard them or
misinterpret them. He is going to adhere
to the plain language of the rule, and
he will live with the rule requiring the
two-thirds, even though he does not
favor it, until it is changed according
to our written rilles.

Mr. President, with all due deference
to anyone who voted the other way, I
think he could well take another look at
this entire picture. There is no victory
here for anyone. We all lose when we
run by the red light or when we run over
that which is not just a red light. But,
in a way, the principle of following
our rules, except by unanimous consent,
is much of the body and soul of this in
stitution. Something has made this body
unique in the history of nations and,
particularly, self-governing nations,
where the people do select their leaders
who make their laws, and select their
leaders who execute their laws.

Something has made this United
States unique, and it was not the men
who happened to be elected to it at any
particular time. It was not the talent
of anyone who might have been elected
to this bodY at any particular time.
Certainly the membership is no smarter
than anyone else or more able than any
one else or have more character or prin
ciples or ideals that are any higher than
any other person or grouP of persons.
But the great determining factor, I
think, is that this rule or a similar rule
to one along that line-in the old days
it was much more severe-has made this
body different, and those rules have been
respected and followed, including the
rule back in the days when there was

not any way to mandatorily cut off
debate before there was a rille XXII.

But the custom became the rule, and
it was respected. When the day came
that there had to be some kind of limita
tion or some kind of an adjustment and
regulation here, where matters had to
be more promptly settled, some of them
led to the writing of the original rule
XXII, and everyone then submitt~d to,
was restrained and restricted, and fol
lowed that rule XXII.

I remember the days when, by in
terpretation and by the plain language,
too, rille XXII permitting a two-thirds
majority to cut off debate did not apply
to a motion to take up a measure, and
there was a lot of complaining and all
about it, but no one thought about not
letting that rule control when it was in
voked. We would have long debates here
on a motion to take up which was an
endurance contest sure enough, but there
was not any rule to cut off debate manda
torily on a motion to take uP.

So, in the course of the years, there
was a spirit of adjustment and, I think,
it was at the very same time that we
wrote in this provision here in 1959-not
1969-when this provision was written
in, January 12, 1959. We wrote in the
provision there which was already the
rule that I will read next for the bene
flt of those who have come in-I see the
Senator from LOuisiana is here, and he
was a part of those debates-and quoting
the rules of the Senate.
... shall continue from one Congress to the
next Congress unless they are changed as
provided in these rules.

That was a part of the settlement, the
compromise. The other was that a mo
tion to cut off debate would apply to a
motion to take up a measure, a motion
to let it become, to make it, become, the
pending order of busines!'" 7:

Those matters were settfed here in an
honorable way by men that were highly
conscious of what they were doing and
written out here in black and white and
passed on by the Senate and have been
prevailing and controlling here all these
years.

I hope and pray that there will be a
second thought and a second look, and I
believe there will be-I believe there will '
be.

I have seen a second consideration, a
second look at this ve,ry matter, and
there are enough of those that want t()
change the rules, but at the same time
are not willing to go out of bounds in
order to cross the goal line. They are
willing to stay on the playing field, if I
may use that term, and reach the goal
line as they conceive what the rules
ought to be, according to the rules that
now exist.

When this matter comes up again.
when there has been more time to re
flect and think about it, there could well
be a change here in what is, after all, a.
rather close vote.

By the way, Mr. President, I want to
observe, too, the habit or the pattern
that we have fallen into here. It is partly
necessity because there are so many
other things to do, but the habit and pat-
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tern that we have fallen into here of not
having real debates here On the floor of
the Senate where we can exchange
views, and there is a chance to impress
others, and there is a chance for those
that have a yearning for more learning
or light of commonsense on the subject,
whichever you may call it.

There is a great need for reinstitution
of those habits of debate, or patterns of
debate, as I will call it, where men, act
ing under their responsibilities here,
representatives of States in this great
institution-and I do not use that word
"great" lightly, for it is said it was
unique-that are here as Members of this
unique and truly great institution, where
they can have a bette!, chance to ex
change ideas and weigh their own con
clusions that they have had therefore
and either reform them through their
reasoning or see where they might have
been in error in part and have a chance
then to modify or even outright change
their position.

I long fo: those days to come back and
I would not appreciate anything now
about the situation in the Senate, I am
for the Senate, I love it, but the good
that often comes from men meeting
here and exchanging these views as I
have described, much of that good has
gone out, for one reason or another, and
there were some laudable reasons why we
cannot get to it that way again.

I believe if we could sit here, 50, 60,
or 70 Members of this body, and have a
real debate over this matter, a seasoning
debate I call it, and an exchange of views
back and forth, and a consideration and
reconsideration of what· the stakes are
here, what is the CGnsequence of a vote
that went the way that did this after
noon, what change will that bring, not
just a change from two-thirds to three
fifths, but we will have brought in the
precedent here, a precedent of overriding
our own rules and in a way not provided
therein.

As a matter of fact, in a way that is
prohibited by those rules, that is what
we have done. When we did that, I think
one of the better phases, one of the
better virtues of this body went out and
it would be different-it would be differ
ent.

So, I hope we reconsider and that we
recover our contemplative and delibera
tive habits and patterns and I think that
would be very helpful to all of us, in
cluding those that have been here over
some several years, as well as those that
got here within the last few weeks.

I do not know at this time that I can
add any more to the points that I have
made here, but I do long for a recon
sideration of this matter before it is too
late. Before it is too late, and wish we
could have 2 or 3 days of real debate at
tended here, a minimum of the member
ship attending here to rehash and review
this entire matter from beginning to end
and try to weigh the consequences of not
abiding by our own rules, try to weigh the
wisdom of the words here given by our
own leader.

As I have already said, he has fought
here for years for the so-called three
fifths rule, but he is not \\illing to take

it at this price, take it at the price of
overruling and overrunning and pushing
aside and breaching the rules that we al
ready have.

I do not discount any of the pressing
matters that are onus now about the
energy crisis, and we must do something
about it. I do not discount this very
illuminating and grave discussion that
we had at the White House this morning
by our Secretary of State who just re
turned and gave us a report on matters,
the graveness of which could not be over
stated or overimagined. I think we are
in as grave a time as I have ever known
here, but we will find solutions to those
things, I think, much quicker and more
readily than we will find a solution here
if we override our own rules and abuse
them and ignore them just in an effort
here to change from two-thirds to three
flfths, the so-called rule XXII.

I want to make one further observa
tion and I will be through, for the time
being, anyway.

I have seen, With considerable satis
faction, the change of mind, change of
heart, change of outlook on behalf of
numbers of our Members over the years
with regard to the need to have some
rule of restriction and some rule that
curbs the membership in hastily acting
some rule that would make this a unique
bodY.

There have been many that I could
call by name who, as they stayed here
and as the late Senator Hayden of Ari
zona used to say, as the years gave them
more seasoning, was the way he ex
pressed it-they would come to realize
the wisdom of rule XXII.

Many of them who at one time fought
for the change of the rule, to let us have
just a majority settle these matters that
had come up for consideration, switched
over either to the three-fifths rule or
maybe two-thirds, because of their real
ization of the need.

I do not know of anyone who has ever
been able to really evaluate and give an
illustration of real harm that came to the
country because of the operation of this
requirement of rule XXII.

I say harm to the country. The mem
bership might have been inconvenienced,
and some people might have been incon
venienced, some so-called needed changes
might have been delayed just a little,
some weeks, months, or maybe even a
year or more. But as to real harm, I have
never heard anyone who would get up
and seriously claim that real harm to
the Nation had come because of the use
of taking more than a majority to cut
off debate.

That being true, there must be some
thing rood in it besides just the unique
ness that I have referred to as making
this body distinct and different. I did not
say superior, or anything of that kind. I
want to negate all that idea or concept
that the membership here Is superior,
better, or more profound than any others.
I say this body is unique In having these
curbs and protections.

No harm has been done to the Nation
because of it, but, to the contrary, great
good has come. Sounder and better legis
lation has been finally enacted under the

same rule because of this restart, trial
and error, debate, and further examina
tion of the facts.

Here in one vote, should this continue
to stand, the whole idea in many ways
would have been blown to smithereens
and gone. You cannot capture the things
that go away any more than you can
pick up the color from a bottle of red ink
spilled on this blue carpet.

So I hope, Mr. President, that we can
deliberate in our own way with ourselves
on this matter, and debate it some, at
least.

I will come and listen to the other side
argue their case. I want them to consider
it in their own minds and not just listen
to us speak, to have the benefit of the
exchange of views and reconsideration
of ideas.

I again thank the Senator from Ala
bama for yielding to me. The Senator
from Alabama has the floor.

Mr. ALLEN. I thank the distinguished
Senator from Mississippi,

Mr. MANSFIELD. WiII the Senator
yield to me without losing the right to
the floor under any circumstances?

Mr. ALLEN. Yes, without it being an
other speech.

ORDER FOR RECESS TO 9 A.M. TO
MORROW AND RECOGNITION OF
SENATOR ALLEN
Mr. MANSFIELD. Mr. President, I am

about to propound a two-pronged unani
mous-consent request. I would like to
1. ,... both prongs considered together.

First, I ask unanimous consent'that
when the Senate completes its business
tonight it stand in recess until the hoUl'
of 9 o'clock tomorrow morning. If that
request is granted there wiII be no morn
ing hour. There are no special orders.
After the courtesy extended to the two
leaders, after that had been complied
with, the Senate would go immediately
into the pending business.

I ask unanimous consent that after the
consideration given to the two leaders,
the distinguished Senator from Alabama
(Mr. ALLEN) be recognized to have the
floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The foregoing order was subsequently
changed to provide for the adjournment
of the Senate until 9 a.m. tomorrow.)

ORDER OF BUSINESS
Mr. MANSFIELD. Mr. President, I sug

gest the absence of a quorum.
Mr. ALLEN. May I have the floor for

just a moment? I want to ask a ques
tion.

Mr. President, would it be in order for
the senator from Alabama to move to
postpone the matter under considera
tion to the next legislative day and con
tinue his remarks with reference to that
motion?

The PRESIDING OFFICER. I am ad
vised that such a motion would be in
order.

Mr. MANSFIELD. Mr. President, if
such a motion is made, I would have to
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object out of courtesy to the others on
the other side, until they had been con
sulted.

Mr. ALLEN. The Senator objects to
what?

Mr. :MANSFIELD. I said if the request
was made to put it over to another legis
lative day.

Mr. ALLEN. I did not make a request.
I wanted to make a motion and then
discuss it. I will not let it come to a vote.

Mr. MANSFIELD. Today?
Mr. ALLEN, No, sir.
Mr. MANSFIELD. Or any other time,

if you can help it, I understand.
Mr. ALLEN. I merely want to speak

with reference to that rather than to
have another speech.

Mr. MANSFIELD. Mr. President, if the
Senator would allow me to suggest the
absence of a quorum without his losing
the floor, I would like to discuss the mat
ter with him further.

Mr. ALLEN. Very well.
Mr. MANSFIELD. Mr. President, I

suggest the absence of a quorum on that
basis.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro
ceeded to call the roll.

Mr. MANSFIELD. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MANSFIELD. Mr. President, I
speak now with the permission of the
distinguished Senator from Alabama and
without in any way abnegating his rights
to the floor.

I ask unanimous consent that the pre
vious unanimous-consent request be
vitiated.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR ADJOURNMENT TO 9
A.M. TOMORROW AND FOR REC
OGNITION OF SENATOR ALLEN
Mr. MANSFIELD. Mr. President, I ask

unanimous consent that when the Sen
ate completes its business today, it stand
in adjournment until 9 a.m. tomorrow;
that after the joint leadership has been
recognized according to custom and
courtesy, the distinguished Senator from
Alabama be recognized at that time to
have the floor.

Mr. ROBERT C. BYRD. Mr. President,
reserving the right to object, could we
couple with that request, a request that
when the Senate completes its business
tomorrow, it stand in recess or adjourn
ment until Monday? Otherwise, a live
quorum tomorrow would force us to come
in on Saturday, and we do not have any
business for Saturday.

Mr. MANSFIELD. I add to that re
quest, with the concurrence of the dis
tinguished Senator from Alabama, that
when the Senate completes its business
tomorrow, it stand in adjournment until
11 a.m. on Monday next.

Mr. ALLEN. Mr. President, I would
rather not agree to that. I think we
should go at this I day at a time. I do
not feel that we need to have unanimous
consent agreements on into next week.

There will be plenty opportunity to
reach an agreement during the day
tomorrow.

Mr. STENNIS. Mr. President, reserv
ing the right to object-and I shall not
object-will the Senator yield for a par
liamentary inquiry?

Mr. ALLEN. I yield.
Mr. STENNIS. Should we adjourn over

until tomorrow, the same matter would
be pending before the Senate, and this
appearance I have made here this after
noon, briefly--

Mr. ALLEN. It will die.
Mr. STENNIS. It will not count

against me? '
Mr. MANSFIELD. That is correct.
Mr. President, will the Senator yield

to the Senator from West Virginia?
Mr. ALLEN. I yield.
Mr. ROBERT C. BYRD. Mr. Presi

dent, I think it is rather imperative that
the Senate act on the Penn Central
measure. I voted against that measure,
but I am advised that unless something
is done pretty soon, somebody is going
to be in a box with respect to salaries,
and so forth.

I am told by the distinguished Senator
from Indiana that it is imperative that
the Senate act tomorrow, if possible
certainly, Saturday-or at some point
soon, very soon, on the Penn Central
matter, which the Senate passed the
other day and sent to the House. It is my
understanding that the House has
amended the measure and has sent it
back to the Senate and that further
action now by the Senate is required.

May I ask the Chair if I am correct?
The PRESIDING OFFICER. The

Senator is correct.
Mr. ROBERT C. BYRD. Would it be

possible to get an agreement at this time
that at some point tomorrow, 1 hour be
set aside for debate on that measure,
with the vote to occur immediately there
after, without the Senator from Ala
bama losing his right to the floor?

Mr. ALLEN. Mr. President, I would like
to accommodate the leadership in the
matter, but I believe I would rather take
a new look at it tomorrow. I believe that
the way the matter stands now, under
the agreement that has been reached,
the Senator from Alabama would be
recognized tomorrow to continue his
informative discussion on the pending
matter. I would just as soon not add
anything else to it.

I think that somewhere along the line,
a compromise can be reached to drop
this effort to amend the rules and to go
on with the Senate's business. I believe
I would rather wait until tomorrow to
reach that agreement.

Mr.. OBERT C. BYRD. As the Senator
knows I am on his side in respect to the
motion bY Mr. PEARSON.

Mr. ALLEN. I hope the Senator stays
there.

Mr. ROBERT C. BYRD. The Senator
from West Virginia will stay there.

Mr. ALLEN. Ilmowthat.
Mr. ROBERT C. BYRD. At the same

time, the Senator from West Virginia
and the distinguished majority leader
do have some other responsibilities equal
lyheavy.

Mr. ALLEN. Is the bill at the desk?
Mr. ROBERT C. BYRD. It is my un-

derstanding that it is at the desk.
Mr. ALLEN. Is the bill at the desk?
The PRESIDING OFFICER. Yes, it is.
Mr. ROBERT C. BYRD. Could we act

today on'it?
Mr. ALLEN. I do not believe we could,

at this time.
Mr. ROBERT C. BYRD. Very well, I

thank the Senator.
Mr. MANSFIELD. Mr. President, has

the unanimous consent request been
agreed to?

The PRESIDING OFFICER. Does the
Senator mean just with respect to tomor
row, as he first stated?

Mr. MANSFIELD. Yes.
Mr. ALLEN. Mr. President, reserving

the right to object, is it that there be an
adjournment and that the Senator from
Alabama be recognized? Is that correct?

The PRESIDING OFFICER. That is
correct.

Mr. ALLEN. I have no objection.
The PRESIDING OFFICER. Without

objection. it is so ordered.
Mr. MANSFIELD. Mr. President, will

the Senator yield, without losing his
right to the floor, so that I may suggest
the absence of a quorum?

Mr. ALLEN. I yield.
The PRESIDING OFFICER. The clerk

will call the roll.
The legislative clerk proceeded to call

the roll.
Mr. ROBERT C. BYRD. Mr. President,

I ask unanimous consent that the order
for the quorum called be rescinded.

Mr. ALLEN. Reserving the right to ob
ject, and I do not want to object. How
long does the Senate plan to stay in
session?

Mr. ROBERT C. BYRD. The Senator
has to object or not object.

Mr. ALLEN. I reserve the right.
Mr. ROBERT C. BYRD. The Senator

cannot reserve the right.
Mr. ALLEN. Then I object.
Mr. ROBERT C. BYRD. Mr. President,

I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is ordered.

AUTHORIZATION FOR THE SECRE
TARY OF THE SENATE TO TAKE
CERTAIN ACTION
Mr. ROBERT C. BYRD. Mr. President,

I ask unanimous consent that the Secre
tary of the Senate may be authorized,
during the adjournment of the Senate
over until 9 am. tomorrow, to receive
messages from the President of the
United States and that they may be ap
propriately referred.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ADJOURNMENT TO 9 A.M.
TOMORROW

Mr. ROBERT C. BYRD. Mr. President,
if there be no further business to come
before the Senate, I move, in accordance
with the previous order, that the Senate
stand iti adjournment until 9 o'clock to
morrow morning.
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The motion was agreed to; and at 6:10

p.m. the Senate adjourned Wltn tomor
row, Friday, February 21,1975, at 9 a.m.

NOMINATIONS
Executive nominations received by the

Senate, February 20, 1975:
DEPARTMENT OF DEFENSE

Donald G. Brotzman, of Colorado, to be an
Assistant Secretary of the Army. vice M.
David Lowe. resigned.

DEPARTMENT OF JUSTICE

William B. Cummings, of Virginia, to be
U.S. attorney for the eastern district of Vir
ginia for the term of 4 years, vice Brian P.
Gettings. resigned.

IN THE MARrNE CORPS

The following-named officers of the Marine
Corps for temporary appointment to the
grade of major general:
Andrew W. O'Donnell Arthur J. PoUlon
Adolph G. Schwenk Kenneth McLennan
Herbert L. Wllkerson Joseph Koler, Jr.
Clarence H. Schmid

The following-named officers of the Ma
rine Corps for temporary appointment to the
grade of brigadier general:
Francis W. Tief Wllliam B. Fleming
Calhoun J. Killeen Charles G. COoper
Edwardy J. Megarr John K. Davis

EXTENSIONS OF REMARKS
Darrel E. Bjorklund WilHam R. Maloney
George L. Bartlett Charles D. Roberts, Jr.
Richard C. SchUlze

IN THE Am FORCE

The foll:l\ving Air National Guard of the
United States officers for promotion In the
Reserve of the All' Force under the prOVi
sions of section 593(a), title 10 of the United
States Code, as amended:

LINE OF THE AIR FORCE

To be lieutenant colonel
Maj. Kenneth D. Anderson, 455-52--4428.
Maj. Ronald L. Beyers, 316-36-0629.
Maj. Douglas D. Bright, 310-34-2500.
Maj. Vincent D. Brown, 505-40-5349.
Maj. Andrew Call III, 327-26-4830.
Maj. Vondell Carter, 579-46-7943.
Maj. Peter B. Cascio, 047-24-2812.
Maj. Hartwell F. Coke IV, 223-44-3651.
Maj. Joseph J. Doyle, 039-12-1943.
Maj. Clement F. Dubie, 008-20-0676.
Maj. John W. Easton, 297-26-3502.
Maj. Paul A. Ebiner, 573-44-9790.
Maj. Robert A. Flick, 177-22-0971.
Maj. Dewey D. Foster, Jr., 248-38-6422.
Maj. William D. Coddard, 359-24-3927.
Maj. Alan J. Goldman, 036-22-1780.
Maj. James F. Hanaway, Jr., 039-22-3302.
Maj. Bruce G. Hansen, 528-46-1868.
Maj. Robert J. Hodges, 137-28-1743.
Maj. Russell L. Hopt, 494-32-2274.
Maj. Stanley L. Hopperstead, 222-22-9611.
Maj. Raymond M. Leonard, Jr., 245-46-0969.
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Maj. Joseph N. Lessard, 004-26-9365.
Maj. ErIe Martin III, 049-26-4914.
JHaj. Henry E. !llcKay, 427-54-5190.
Maj. Dean A. Meuccl, 322-28-8066.
Maj. Henry J. Myers, 402-36-1108.
Maj. Joseph A. Ah New, Jr., 576-28-7850.
::-'1aj. David P. Otten, 331-26-4359.
Maj. Ernest C. Park, 004-26~3896.
Maj. John W. Piplow, 371-30-7874.
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EXTENSIONS OF REMARKS
EMERGENCY HEALTH PROTECTION

ACT OF 1975-HEALTH INSUR
ANCE FOR UNEMPLOYED WORK
ERS

HON. H. JOHN HEINZ III
OF PENNSYLVANIA

IN THE HOUSE OF REPRESENTATIVES

Wednesday, February 19, 1975

Mr. HEINZ. Mr. Speaker, today's un
employment rate stands at 8.2 percent,
meaning that more than 7.5 million
American men and women are now out
of work. Increasingly. it appears that un
employment may go to 9 percent--or be
yond-before economic recovery begins
and joblessness declines.

The cost of unemployment is usually
measured in macroeconomic terms such
as millions of people out of work, decline
in total work force, declining GNP, and
sliding- industrial production. But it is
the personal human toll with which each
unemployed worker must live and it is
this personal toll which, though alreadY
staggering, still grows. What I refer to is
the unemployed worker struggling with
the fear and insecurity of not knowing
when-or whether-work will again be
available; scraping by on less than $70
per week; living with the certainty that
in less than 26 or 52 weeks unemploy
ment compensation benefits will end.

But there is also one more frightening
cost of loss of work. Mr. Speaker, absurd
as it may seem, in America loss of a job
usually means loss of health insurance
protection as well. When a worker loses
his or her job, he or she must then de
cide whether to gamble with the fam
ily's health and economic security or to
purchase individual family protection
if available-at monthly rates up to $100
per month.

At 8 percent unemployment, the esti
mate is that at least 3 million Ameri
can workers with prior health insurance
protection have lost or are in danger of
losing coverage. We in Congress will be
striving in the weeks and months ahead
to bolster our sagging economy and to
get workers back on the job. But in the
meantime, we cannot allow the personal
economic crisis of the newly unemployed
worker to be compounded by a personal
or family health crisis just because loss
of job means loss of health insurance.

If we are to reduce the human suffer
ing and insecurity from recession and
unemployment while we struggle to right
the economy, we must act now.

That is why I have introduced H.R.
3166, the Emergency Health Protection
Act of 1975. to continue basic health
insurance coverage of unemployed
workers. The means and extent of cov
erage provided by my legislation would
be exactly that which the person and
his or her family had in effect previous
to being laid off. Benefits would be pro
vided through the program and insur
ance carrier under which the person was
covered prior to being laid off..

Eligibility for coverage under my Em
ergency Health Protection Act of 1975 is
simple and straight forward. First, the
individual worker must be eligible for
unemployment compensation benefits.
Second, he or she must have been eligi
ble for health benefits in the job just
lost. Third, the unemployed worker must
not be eligible for health insurance, be
cause of previous employment or through
the plan of an employed spouse or other
family member.

Certainly we should not for a mo
ment believe this program is a permanent
problem. It is not national health insur
ance. Nor does it address the pressing

need to control soaring health care costs
or assure high quality health care to all
Americans. Rather, it is an emergency,
stopgap measure that will allow us to
guard against additional human and ec6
nomic suffering among those who are
already casualties of recession and in
flation. If we delay until we enact and
implement national health insurance, it
will be simply too late to avert tens of
thousands of cases of needless additional
human suffering at a time of serious eco
nomic dislocation.

I urge my colleagues to join me in
pushing for immediate congressional en
actment of my Emergency Health Pro
tection Act of 1975.

JUSTICE FOR VETERAN WITH
MULTIPLE SCLEROSIS

RON. JOE SKUBITZ
OF KANSAS

IN THE HOUSE OF REPRESENTATIVES

Wednesday, February 19, 1975

Mr. SKUBITZ. Mr. Speaker, today I
have introduced a bill for the relief of
Mr. Thomas Warren Ralston of EI Do
rado. Kans. This bill would provide that
under chapter 11, tit.le 38 of the United
State Code relating to payment of com
pensation for service-connected disabil
ity or death, the mUltiple sclerosis of
Mr. Ralston shall be deemed to be a serv
ice-connected disability incurred while
he was sening on active duty in the
U.S. Navy.

Mr. Speaker. it is my judgment that
Thomas Warren Ralston is clearly en
titled to service-connected disability by
reason of the diagnosis of multiple scle
rosis within 7 years of his discharge,
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