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ORDER FOR ADJOURNMENT FROM
THURSDAY TO FRIDAY, JUNE 26,
1970, AT 9 A.M.
Mr. MANSFIELD. Mr. President, will

the Senator from Alabama yield to me
briefly?

Mr. ALLEN. I yield.
Mr. MANSFIELD. Mr. President, I ask

unanimous consent that when the Sen
ate completes its business tomorrow, it at
that time stand in adjournment until
9 o'clock Friday morning next.

The PRESIDING OFFICER.
out objection, it is so ordered.

CONGRESSIONAL RECORD-SENAJ:E J?t.rte 24, 1970
;, ~ j "'5"J,. ,~ \3\ 1<..)- t t'.';-"~'! ", ',-

public works bill will be enacted by the POSSIBILITY OF SATURDAY viding for. some c $4,5. bilJion,\Vith, three
House today. It is my hope that within SESSION amendments attached thereto, the two
2 weeks we may mark it up and send it Mr. MANSFIELD. Mr. p:resident, there Whitten amendments'9.nd the Jonas
to the Senate. is a. strong possibility that, with the amendment. They .are found in the bill

Mr. YOUNG of North Dakota. Can we Fourth of July recess coming up, we may which we have before Us as sections 209,
mark them up before the authorization be in session on this Saturday. I hope 210, arid 211. . .
bills have been acted upon? we would act on a fairly coordinated When the junior Senator. from Ala-

Mr. ELLENDER. I am hoping that the and accommodating basis and, insofar as bama saw, on yesterday. the distin
authorization will be enacted by then. the second shift legislation session is guished Republican leader (Mr. SCOTT)
We will have to work to that end. concerned, while the rule of germaneness come into .the Chamber ·with a paper,

Mr. YOUNG of North Dakota. What does not apply. I would hope that the obviously an amendment, at the time the
will be the schedule for the DefenSe Senate would continue to informally ap- present bill was under consideration, he
appropriation bill? ply that rule. felt certain that an attack was going to

Mr. ELLENDER. The House has not be made by the distinguished Senator
acted on that bill as yet. I spoke with from Pennsylvania, the. Republican
Mr. MAHON. It will be sometime during OFFICE OF EDUCATION APPROPRIA- leader, on one or more of these three
July that the House will enact the De- sections, because we have seen the dis-
fense appropriation bill. I do not expect TIONS, 1971 tinguished Senator from Pennsylvania
it to come to our side before the latter The Senate resumed the consideration offer amendments or participate in the
part of July. of the bill (H.R. 16916) making appro- discussion ofanieridmellts in the past

Mr. HOLLAND. Mr. President, will the priations for the Office of Education for that would· render ineffectual these
Senator yield? the fiscal year ending June 30, 1971, and Whitten amendments.

Mr. ELLENDER. I yield. for other purposes. We recall that the Whitten amend-
Mr. HOLLAND. I do not believe the Mr. STENNIS. Mr. President, may we ments were emasculated when the HEW

Senator made reference to the special have order? I do not think it is too much bill was considered in the Senate, by the
situation existing with reference to the to ask that the Senate be in order so addition of the six words "except as re
food stamp bill. I hope he will add a we can hear the Senators speak. quired by the Constitlltion," which al
statement on that, because I understand The PRESIDING OFFICER. The Sen- lowed HEW to continue its dual stand
it is not affected by this continuing ate will be in order. ard on the application of Federal guide
resolution. Mr. ALLEN. Mr. President, I am not lines and Federal rules with regard to

Mr. ELLENDER. The Senator is cor- sure I have, during the months I have the desegregation of publicllchools in
recto The Senator will recall that I sub- been in the U.S. senate, made it clear this country.
mitted an amendment to the supple- that I disapprove strongly of the Federal We saw, too, that the Stennis amend
mental bill yesterday providing $100 mil- school policy that demands desegrega- ment was made ineffectual in the con
lion for the months of July, August, and tion now in the South and that en- ference committee when the thrust of
September. I am glad to say that in con- courages and fosters segregation in the the amendment was changed from an
ference that amount was agreed to by North. amendment providing-for ·uniform ap
the House, so that there will be avail- Mr. President, the people of Alabama plication of Federal "rules, . ~uldelines,
able for the food stamp program for the are not willing to accept as final any and criteria regarding desegregation of
months of July, August, and September such policy which demands immediate the public schools. to a provision calling
at least $100 million per month. desegregation in the Alabama pUblic for a llDiform rule ;"regarding, de jure

Mr. HOLLAND. That is contingent on schools and which permits the continua- segregation, whichlS said to .exist in
the passage of a conference report on tion of segregation in areas outside of the South, anq.a,unif()rm rule regard
the supplemental appropriation bill, the South. ing de facto sElgregation,which iSlSaid
which we hope will take place within We are engaged in the Senate in a to exist in areas outside of the Southern
the next 2 or 3 days. most unusual procedure. We are work- States.. . .....J • ..•• •

Mr. ELLENDER. That is right, and ing on two shifts, so to speak. From So I say, in admiration rather than In
I do not anticipate any difficulty in that about 9 or 10 o'clock in the morning un- deprecation, that the title or cognomen
regard. . til 5 o'clock in the evening we consider of "the Great Emasculator". might well

Mr. President, may we have action on the Foreign Military Sales Act with com- be applied to the distingulllhed Republi-
the joint resolution? mittee amendments embracing the can leader· because.thesea,mendments

The PRESIDING OFFICER. The Joint Cooper-Church amendment, on which an have been ~omingoverto us in the Senate
resolution is open toameIldment. extended discussion is being carried on. from the House of Representatlveswhich

If there be no amendment to be pro- Mr. President, if that discussion were be- would, in piecemeal fashion, ,give the
posed, the que/Stion is on the third read- ing carried on primarily by Members of southern schools and· the· .pl:l,trons of
ing of the resolution. this body from Southern States, it would sOllthern schools, and the. students in

The joint resolution was read the be called a filibuster. Instead, however, southern schools, some rnellsure of equal
third time. . it is called an extended discussion- treatment under the la\y; an,d that is the

The PRESIDING OFFICER. The which is fine, and as the junior Senator effect of the Jonas amendment, section
joint resolution having been read the from Alabama, I have participated brief- 211 of the bill. Itprovldesa,measure of
third time, the question is, Shalllt pass? ly in that extended discussion. piecemeal stepsln the direction of equal

The joint resolution waS passed. Then, starting at about 5 or 5:30, we treatment under. the)aw;. an,d .the two
take UP the remainder of the calendar. Whitten amendInerits;whlch Vl1l1 be dis
I think it would be most unusual and un- cUssed later,are steps in the same (fi-
fortunate if we had an extended discus- rection.. .... •• ,
sion for the first 7 or 8 hours of the Sen- If there 'Yere equal protection •of the
ate session and then went into a filibus- law, if there were equal treatment of
tel', which I am sure it would be called if citlzens throughoutthe lan"d, there would
the junior Senator from Alabama were be no need forsectioll 2l1. the Jonas
participating in it, in the evening ses- amendment: There .wouljl be .no need of
sion. sections .. 209 and 219, i" the Whitten

So there is no disposition or desire or amendments.". ,
plan on the part of the junior Senator What does the JonasameIldment pro
from Alabama to conduct any sort of vide? It is a simple llttleamendment. The
filibuster with regard to the amendment distlnguishedSenatorfrom Pennsylvania
under consideration. says it would cause a whole lot of mis-

To get the parliamentary situation in chief, and that it is unco~titutionaI. Let
With- mind, the House passed the education us see what it says.

appropriation bill, and this is a bill pro- It provides that no part of the funds
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appropriated by this act may be used to
formulate or to. implement any plan
whereby any student, because of his race
or color, is denied the right or privilege
of attending any public school of his
choice, as selected by his parent or
guardian.

What is so bad about that? It provides
that no stUdent, because of race or color,
can be deprived of his right to attend
any public school of his choice, as
selected by his parent or guardian. That
is a provision that every Senator ought
to be willing to endorse, to accept, and
to support.

Mr. President, the amendment of the
distinguished Senator from Pennsylvania
seeks to strike that simple provision,
which makes a step in the direction of
achieving equal protection of the laws
and equal treatment under the law for
southern school patrons, and that is the
purpose of it. It is just to provide a meas
ure of equality for the people of the South
and the students of the South, white and
black.

Mr. ERVIN. Mr. President, will the
Senator from Alabama yield for a ques
tion?

Mr. ALLEN. I am delighted to yield.
Mr. ERVIN. HEW has shown a careless

indifference, has it not, for the plight of
black children in ghetto schools of pig
cities north of the Potomac River?

Mr. ALLEN. Yes, indeed. I shall touch
on that in a moment. And I might also
say it has shown a great indifference to
the best interests of the black students of
the South as well as the North, and I
shaH develop that in a moment. .

Mr. ERVIN. Under the Jonas amend
ment, could not a black child who has
had no concern manifested for his wel
fare by the Department of HEW insist
on going to a school Which is white, in
large cities like Philadelphia or New
York?

Mr. ALLEN. Yes, indeed, he could; and
I rather imagine that is one reason they
do not want to accept it. Does that an
swer the Senator's question?

Mr. ERVIN. That answers my question,
and also, I think, may explain some of
the opposition to the retention in the bill
of the Jonas amendment.

Mr. ALLEN. Yes.
Mr. ERVIN. Does not the Senator from

Alabama agree with the Senator from
North Carolina that it is not a devotion
to the equal protection clause of the 14th
amendment of the Constitution, as inter
preted by the decisions of the Supreme
Court of the United States, that leads
some Senators to oppose the retention of
the Jonas amendment in this bill?

Mr. ALLEN. Yes, I certainly agree with
the Senator.

Mr. President, the reason why the
junior Senator from Alabama is not go
ing to discuss this amendment exten
sively is that it is not an amendment
which is a direct, affirmative discrimi
natory action against the South. It does
not do anything against the South af
firmatively. What it does is to stop the
enactment of a section which would
give the people of the South some meas
ure of equal protection under the law.
If it were affirmative action directed at
the South, at my native State of Ala-

bama and the people of Alabama, it
would be the duty of the junior Senator
from Alabama to speak extensively
against any such amendment. But the
amendment offered by the distinguished
Senator from Pennsylvania is a nega
tive sort of amendment. It seeks to
prevent something affirmative from tak
in~ place. So a discussion from now
through eternity would· be of no bene
fit to the people of my section. Had it
been a direct, affirmative action against
the South, it would have been my duty
to speak against it indefinitely. So it
constitutes a denial of .relief rather than
a direct, affirmative discriminatory ac
tion.

The distinguish~Senator from North
Carolina has mentioned the fact that the
Department of;HEW has had little con
cern about the black stUdents in the
big cities of the North and the East and
in every section of the country outside
the South, and that is certainly true.
I wrote the distinguished former Sec
retary of the Department of HEW soon
after I came to the United States Sen
ate, and painted out to him that the
busing of students was being required
under many plans that HEW was re
quiring that the school boards in Ala
bama implement, whereas the 1968 HEW
appropriation biU provided that there
would be no busing of students; and I
called attention' to the fact that mas
sive busing operations were required by
the plans SUbmitted by the Department
of HEW and put into effect by decrees
of the Federal court.

I called that to his attention and he
wrote me a most interesting letter and
I will read in part from it: '

Your telegram correctly notes that HEW
Is prohibited from reqUiring transportation
In order to overcome racial Imbalance. HEW
operations financed under our regular ap
propriation Act are governed by sections 409
and 410 of PUblic Law 90-557.

Those are the Whitten amendments
of that year, as emasculated in the legis
lative process-emasculated by the ad
dition of the words that this could not
be done in order to overcome racial im
balance.

If the law said that busing could not
be used to overcome racial imbalance,
the average school patron, the average
school board member, the average prin
cipal, would think that that meant you
could not use busing to break down the
racially impacted schools. But not so,
said Mr. Finch; it does not mean that at
all.

As stated, these provisions prohibit the re
qUirement of busing In order to overcome
racial Imbalance. The legislative history of
these provisions as well as the decisions of
the federal courts make It clear that they
were intended to preclude any reqUirement
that school officIals take steps to overcome
racial Imbalance WhIch has resulted from
fortuItous patterns of residence. However,
where racial segregation of stUdents In a
school system has been caused in Whole or
In part by the official action of the state,
these statutory provisions prOVide no bar
rier to any steps necessary to desegregate
the schools and are not steps to overcome
racIal Imbalance prohibited by those laws.

So under the rulings of the Depart-

ment of HEW,we do have-and it has
been discussed on the floor. of the Sen
ate many times-a double· standarli of
enforcement of the desegregation re
quirements for our public schools.

Mr. President, under the rulings and
practice of HEW and the Federal policy
regarding segregation, and the decrees
of the Federal courts, the schools in the
South are required to desegregate now;
and in september, throughout the South,
we are going to have utter chaos in our
schools, because the boast has been made
by the executive department that by Sep
tember all racial segregation in the
schools in the South is going to be ended.
That is going to cause much confusion,
much unhappiness, and much lack of
support by. the school patrons and the
people of Alabama. It is going to cause
much unhapPiness among the black cit
izens of our State.

In my hometown of Gadsden, Ala.,
the black high school, which had been a
great institution in our city for 40 or 50
years-possibly even longer than that-
had a wonderful plant, had a great band,
and we always enjoyed watching them
parade in civic parades that we had in
the city, had a great football team, a
cafeteria, a good faculty, and a happy,
contented student body. Under the plans
of HEW, the Gadsden public school sys
tem was required to close that school,
causing much protest and much unhap
piness among the black citizens of that
community. Those stUdents were then
sent to white high schools throughout
the city. We have only two others. Many
of the students did not move. They
dropped out of school. So that has not
met with the approval ofc any of our
people, black or white in Alabama. If we
can move in piecemeal fashion, as pro
vided by sections 209, 210, and 211, to
ward a measw'e of equal enforcement of
the laws, equal application of the laws,
then we can solve the problems affecting
our public schools in Alabama and the
South.

Now, Mr. President, it has been
brought out on the floor of the Senate
many times that actuallY there is more
segregation in the big cities of the North
and East than there is in the South, but
that type of segregation has not been
outlawed by the Supreme Court, even
though, back in 1954, it ruled that a
State could not maintain a segregated
school system.

They have gone exactly 180 degrees
to the left and now say that the States
must provide an integrated school sys
tem.

So, what logic is there to that, to say
in one case that a State cannot main
tain a segregated school system, and
say, in another case, that they must
maintain an integrated school system?

In the North and East, and other
sections outside the South, the type of
segregation which obtains there, Is called
de facto segregation. It is segregation
that exists as an accomplished fact, that
did not come about by operation of law.
It came about, as Secretary of HEW
Finch said, by fortuitous patterns of
residence. That is all right, according to
the HEW, but it is not all right. We set
up .the Mondale commission to make a
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Mr. ERVIN.poes not the. Department
of HEW, in, everycase,'before it grants
mQneytoasouthem school district, re
quire that school district, as a condition
precedentto receiving the money, to de
vise a plan which will violate section 401
of title IV of the Civil, Rights Act of
1964?

Mr. ALLEN. Mr. President, that would
be the conclusion the junior Senator
from Alabama would reach, yes, sir.

Mr. ERVIN. Mr. President, has the
Senator from Alabama ever heard of the
Department of Health, Education, and
Welfare devising any plan as a condi
tion precedent for a southern district re
ceiving Federal funds Which was in com
pliance With section 401 of the Civil
Rights Act of 1964?

Mr. ALLEN. I agree that I have not.
Mr. ERVIN. Mr. President, does not

the Senator from Alabama agree with
the Senator from North Carolina that
the Department of Health, Education,
and Welfare has scant respect for acts of
Congress?

Mr, ALLEN. I certainly agree. That is
quite' bbviout Mr. President, going on
with my discussion regarding de facto
segregation and de jure segregation, I
call attention to, the fact that the Presi
dent of the United states-and I am not
saying that the .Presiderit'smessage was
an bad, becauS'c it was not; the Presi
dent ll:i,idaIot, of emphasis on the use
of riel!thborhoods~hools,and that Is one
of the possible solutions to this prob
lem-.-said that schoolchildren should
not be transportell from one district to
another. He obviouSIy, knows something
of the problems .we, have in the' South.
And I approve and , laud his recom
mendation that neighborhood schools be
used wherever possible.
. But on the matter of de facto segre
gation, that apparently is a sacrosanct
provision and is, absolutely, above being
reached. There is an element of sacred
ness about it.It cannot be tampered with.

The Presidellt pointed out that there
is not only de. jure segregation in the
~outh, but there is also some de facto
segregation. He did not go ,on to explain.
However, it has been pointed outthat in
a district or area where the character of
the neighborhood changes and new sub
diVisions have arisen since the Supreme
Court decision, the'type .,of segregation
In thll schools in that type .area would
be de, facto, segregation: Also, where a
once segregated system, becomes a deseg
regated or integl'ated sistemto the sat
isfaction and approval .of Health, Educ
ation, and Welfare. and the Federal
court!;. andthereaf'ter,after having once
become integrated, becomes then reseg
regateq so ~hat it :would come under the
protection' of the. de facto segregation
theory, if that happens throughout the
South, we. are going to have nothing then
but de facto segregaticmand will have
no integnitionanywhere inthe. country.

All,s.choolS tllen,.would h~ve. de facto
segregation. And there. is no rule of law
,at this time that is being directed against
the de facto segregation of schools.

The thrust of all ofthese efforts of
the distinguished Senator from Pennsyl
vania is to waterd6wna.nd make ineffec
tual tlie Jonas amendment: Redoes not

of the President's party, made a disclo
sure during the course of his speech,' as
to whether his effort to eliminate the
Jonas amendmerit is part of the Presi
dent's southern strategy.

Mr. ALLEN. No, sir. I do not believe
the Senator made that representation.

Mr. ERVIN. Well, would the Senator
from Alabama agree with the inference
of the Senator from North' Carolina that
perhaps the President and the distin
guished Senator from Pennsylvania, the
present leader of the President's party in
the Senate, are trying to conceal, from
the Senator from Alabama and the Sen
ator from North Carolina, and others,
whether the action taken by the Sena
tor from Pennsylvania in respect to the
Jonas amendment is part of the Presi
dent's southern strategy?

Mr. ALLEN. It rather looks like it to
the junior Senator from Alabama.

Mr. ERVIN. I should like to ask the
Senator from Alabama one or two other
questions.

Mr. ALLEN. All right, sir.
Mr. ERVIN. Does not section 401 of

title IV of the Civil Rights Act of 1964
say that desegregation means the assign
ment of students to public schools and
within such schools without regard to
race, color, religion,or.national origin?

Mr. ALLEN. Yes; sir; ..
Mr. ERVIN. Does not' that mean in

plain nonlegal English that inassigning
a stUdent toa public school, those who
do the assigning must absolutely ignore
the race, the color, the religion, and the
national origin of the student?

Mr. ALLEN. Yes sir. That is true. I
should like to suggest, in that same :::ec
tion, in the next sentence, 'it says that
desegregation' shall not mean transfer
ring a student from one school to' an
other in order to overcome racial imbal
ance, which shows again that theyafe
trying to protect de facto segregation in
the North.

Mr. ERVIN. I should like to ask the
distinguished Senator from .Alabama
whether a person who ,becomes the
Secretary of HEW prior to assuming the
duties of that office does not hold his
hand high, pointing somewhere toward
the heavens, and take a solemn oath
that he will support the Constitution
and the laws of the United states.

Mr. ALLEN. Yes13ir. That is the re-
qUirement. " " ,,', " ,.... '
Mr~:ERYIN. Well, would not that oath

require th'at theSecretary of HEW obey
the Civil Rights Act of 1964 which pro
hibits him from taking into considera
tion the race, the color,the religion, or
the national origin of stUdents to be as
signed to,a public school?

IvIr. ALLEN. It. would seem'to the
junior Senator from Alabama that that
is correct. '

Mr. ERVIN. I shoUld '~ike. to aS,k the
distinguished junior ,Senator from' Ala
bama whether he. hall heard of any in-

'stance" where the 'pepl,trtmeri.t, of, HEW
devised a plan qr aprogra:m for a south
ern school which complied with the spir
it and the letter of the Civil Rights Act
of 1964?, ',..'. .,'

Mr. ALLEN. Icertainly agree with the
Senator on ·thatobservation.

study and to come up with recommen
dations providing or suggesting how best
to eliminate de facto segregation in the
North. ' .

I shall be interested in watching that
report when it comes out, to see what
suggestions they make about eliminating
de facto segregation in the North. It will
be most interesting if that report is ever
made on that subject. We have appro
priated around $300,000 to make the
study, so that it will· be interesting to
see hOw they will recommend ending
de facto segregation in the North.

Mr. President, the President of the
United States came out with a long
statement, some 19 or 20 legal-size pages,
stating his position on school problems
and desegregation in the public schools.
He recognized the existence of de facto
desegregation in the North.•So, we are
not going to proceed against that. Oh,
no, we' are going to proceed against
de jure segregation which exists down
South. So, that is what is being done.

I should like to pose this question and
assume a set of facts: They say that
de facto segregation is allright, and' we
have no power to interfere with that,
that we cannot give----.:.

Mr. ERVIN. Mr. President, would the
distinguished Senator yield to me at this
point.

The PRESIDING OFFICER (Mr.
Moss). Does the Senator from Alabama
yield to the Senator from North Caro
lina?

Mr. ALLEN. I am glad to yield to the
Senator from North Carolina.

Mr. ERVIN. I should like to ask the
Senator if the Jonas amendment were
retained in the bill, the black children of
the North who are held in de facto seg
regated schools would have something
they could do about it, would they not?

Mr. ALLEN. That is exacty· right.
They could.' ' '

Mr. ERVIN. So, they would not be
there any longer as helpless pawns of the
Department of HEW.

Mr. ALLEN. That is exactly right.
Under their privilege and right, they
could not be denied that, by reason of
race or color.

Mr. ERVIN. I was not privileged to be
here on the :tioor at the time the distin
guished minority leader, the Senator
from Pennsylvania, wasspeaIqng on the
'amendment, but not the Senator from
Alabama, like the Senator from North
Carolina,read a great deal in the news
papers with reference to a subject called
"President Nixon's Southern Strategy"?

Mr. ALLEN. I have heard something
about that in words, senator, but I have
not seen too much 'action along that
line.

Mr. ERVIN. Is it not ordinarily to be
thought that when the leader in the Sen
ate ofa political party Which <occupies
the' White House takeS' action on' the
:tioor of the Senate,that he is, ordinarily
acting on behalf' of the White House?

Mr. ALLEN.He is supposed to be the
Republican .leader, representing the
party of the President.

Mr. ERVIN. I should like to ask the
distingUished Senator from Alabama
whether the distinguished' 'Senator from
Pennsylvania,the leader in the Senate
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to spend any of this $1.5 billion in the
schools in Chicago or Cleveland in order
to desegregate them?

Mr. ALLEN. No, I do not. Insofar as
the jUnioi' Senator from Alabama is ad
visEfd, no plans are being made along
those lines.

Mr. STENN;IS. The Senator from Mis
sissippi is a member of the Committee
on Appropriations \vhere we have had
this matter come up. There is no sugges
tion, no plan, and no suggestion leading
to any plan to do anything outside of
the. South to change the situation.

I had -referred to the fact that in
Clfilveland 66 percent of the Negro stu
dents are in all-blaCK schools. At the
same time only 6.4 percent of the white
children attend majority black schools.
So if there is any benefit to the white
children to go to mixed schools, as the
Supreme Court said in 1954, we thought,
the other 94 percent of the white children
in Cleveland are being denied that
privilege.

Mr. ALLEN. Yes, they are.
Mr. STENNIS; Does the Senator know

of any plan to change those white chil
dren over to mixed schools?

Mr. ALLEN. No.
Mr: EASTLAND.- Mr. President will

the Senator yield? '
Mr. ALLEN. I yield.
Mr. EASTLAND. I wish to ask the Sen

ator if the figures referred to by my
colleaglle do not show that men in public
life and in the Government in both po
litical parties nationally are segregation
ists in the North?

Mr. ALLEN. Yes.
Mr. EASTLAND. And integrationists in

the South.
Mr. ALLEN. The Senator is correct.
Mr. EASTLAND. But when it applies

to them, oh, no; they are strict segrega
tionists, just as segregationist as any
ultra-segregationist in the South.-

Mr. ALLEN. That capsules in just a
few words what the junior Senator from
Alabama has been trying to say.

Mr. ERVIN. Mr. President will the
senator yield? '

Mr. ALLEN. I yield.
Mr: ERVIN. Is the proposal of this

$150 million designed primarily to enable
school children to have their intellectual
horizons expanded?

Mr. ALLEN. No. As the junior Senator
from Alabama sees it, the $150 million
that the Senator refers to is money to be
used along the lines of a carrot and stick
type treatment to our peopie down South.
They will hold out as a carrot in the form
of the use of this money for their school
systems and at the same time brandish
~he power of the Federal courts, requ!r
rng them to desegregate now in public
schools of the South.

Now, Mr. President, those of us who
support the Jonas amendment, the Whit
ten amendments, and those of us who
supported the Stennis amendment, are
speaking for the public school systems of
our respective areas. We are trying to
save the public school system in my own
State and in the other States. Where this
same problem exists the same solution is
being used. The public school system is
in a chaotic condition; it is losing public

difference between de facto segregation
and de jure segregation?

Mr. ALLEN. I doubt if the percentage
would be high that would know the
difference.

Mr. ERVIN. It would certainly be a
very small number thatwould know the
difference.

Mr. ALLEN. I agree.
Mr. ERVIN. I thank the .Senator.
Mr.. ALLEN. Mr. President, I thank

the Sepator from North Carolina for
calling these thoughts to the mind· of
the junior Senator from Alabama.

Mr. STEN.f'j"IS. Mr. President, will the
Senator from Alabama yield to me brief
ly? I have a few remarks that I want to
make.

Mr. ALLEN. I yield to the Senator
from Mississippi.

Mr. STENNIS. Mr. President, I want
to make reference here to the distinction
between the approach in the South and
in the non-Southern areas.

I have before me some official figures
which show that in Chicago, Ill.-and
these are official figures from the office
of Mr. Finch-69.S percent of all the Ne
gro students of that city are in all-black
schools. That figure is 69.8 percent.

Now, under the present policy· with
reference to HEW, no effort, or virtually
no effort-just a fragmentary effort, so
for all practical purposes no effort-is
made to desegregate those schools. What
chance, if any, do those Negro students
in.those black schools in Chicago have of
ever getting the benefit of the decision
in the Brown against Board of Education
case?

Mr. ALLEN. Apparently none, if the
effort of those interested in doing away
with de jure segregation in the South is
confined only in the South and is not
directed against de facto segregation.

Mr. STENNIS. Does the Senator know
that nothing has been done in Chicago?

Mr. ALLEN. Nothing at all.
Mr. STENNIS. Nothing has been done

in Chicago since the Brown against the
Board of Education case in 1954. Is that
right?

Mr. STENNIS. Except to ask them to
desegregate de facto.

Mr. ALLEN. And they have refused
to do it.

Mr. STENNIS. I have further figures
from Cleveland, Ohio. The official figures
show that. 66.4 percent of the Negro stu
dents 'In Cleveland, Ohio, are in all
black schools. Now, under that same
policy we have been talking about is
there anything being done by the Federal
Government or with the moneY that we
appropriate here to give those black chil
dren a chance to get into more mixed
schools?

Mr. ALLEN. Not a thing, except the
Senator will recall that Congress set up
the Mondale Commission to go into this
matter and report back when it saw fit
to report.

Mr. STENNIS. Yes. The President rec
ommended $1.5 billion in his message
in April, I think it was, and some of that
money was referred to on the floor of
the Senate in a bill the other night and
more is coming, _as I understand.

But does the Senator know ofany plan

water it down. He seeks to knock it out
entirely.

Some Senator will come along when
we get through with this provision and
seek to knock out the Whitten amend
ments. That opportunity will be passed
along to someone. It is something ofa
plum, Mr. President, to have the privilege
of introducing one of tllese amendments
to strike out or water down or make in
effectual the Jonas amendment or the
Whitten amendments.

It is a great political plum to be able
to say to one's constituency, "I helped
kill the Whitten amendments," or to
say "I offered the amendment that killed
the Jonas amendment...·

I do not know who will offer such an
amendment, but we can see that some
Senator will regard it as a political
plum.

The thrust of all of these amendments
seeking to water down the Whitten,
Jonas, and Stennis amendments has the
effect in all of these amendments of
requiring desegregation of segregated
schools in cases where the segregation
is said to be de jure. And it protects
these efforts and fosters and encourages
the continued existence of de facto
segregation in areas outside of the South.

Mr. President, the question that oc
curs to me is how long it will be before
the constituencies of the Senators who
offer these amendments seeking to
desegregate the de jure schools, the black
schoolchild and his family and his
friends, are going to wonder why i~ is
that these distinguished Senators WIth
hold from them in de facto segregated
areas the benefits of integrated schools,
because they are preserving segregation
in the North and seeking to strike it
down in the South.

If it is so good for the South, are not
the black constituencies of the Senators
who foster and protect and preserve de
facto segregation in their areas going to
feel that their Senators ought to bring
them these same benefits?

As it is now, however, they are seeking
to solve the problems not of their own
constituencies, but of constituencies 750
or 1,000 miles away.

Mr. ERVIN. Mr. President, will the
Senator yield for a question?

Mr. AliliEN. Mr. President, I yield.
Mr. ERVIN. Mr. President, if I recall

the opinion of Chief Justice Warren in
the Brown case, lle asserted that it was
a psychological fact that it is detrimental
to a child to be excluded from a school
on account of his race. Is my recollection
correct?

Mr. ALLEN. The Senator is correct.
Mr. ERVIN. Mr. President, would the

Senator from Alabama tell the Senator
from North Carolina whether that psy
chological detriment is removed by the
fact that the child is in a school which
is segregated de facto rather than a
scl:.ool \yhich is segregated de jure?

Mr. ALLEN. No. I believe that feeling
will sUll exist in those schools.

IiJr. ERVIN. ]\11'. President, does the
Senator from Alabama think that the
child concerned, who happen$ to be in a
de facto segregated school somewhere
north of the Potomac River, knows the
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support; bond issues are being turned
down by the score; taxes being submitted
for a vote are being turned down; the
people do not know what is going to hap
pen to the public school system, and we
are trying to help solve that problem. We
are trying to help save the public school
systems of our respective States.

From whence will we get our help?
Where is our help going to come from?
Is it going to come from the Republican
leadership in the House? Apparently not.
The Republican leadership is seeking to
strike down the Jonas amendment which
is just a short step forward for equal
protection of the law for people of the
South. Is it going to come from the na~

tional Democrats? Apparently not. We
see on these votes that we get very few
votes from the Democrats outside of the
South.

Is it going to come from the executive
department? Certainly not from HEW,
which recognizes the dual system that
seeks to desegregate the de jure segre
gated school systems and protects the de
facto segregated school systems.

Is it going to come from the courts?
Well, Mr. President, on a long range basis
I am hopeful that we are going to get
some relief from the courts. There are
some rays of hope. The decision of the
Fourth Circuit Court of Appeals in a
recent case set up the rule of reason~

ableness. I refer to the opinion in the case
of Swann against· Charlotte-Mecklen~

burg Board of Education. The court
stated in that opinion:

We adopted the test of reasonab1eness
instead of one that calls for absolutes
because it has proved to be a reliable guide
in other areas of the law.

Again:
Nevertheless, school boards must use all

reasonable means to integrate the schools in
their jurisdiction.

I hope this case will be affirmed by the
Supreme Court of the United States and
this new rule set by the Fourth Circuit
Court of Appeals, setting up a rule of
reas0nableness, may be a part of the
answer.

Chief Justice Burger, in one of his
opinions, said that he hopes that cases
will come before the Supreme Court that
will allow the Supreme Court to rule on
questions that are now-I am not quoting
him now-in the gray area, questions that
have not been passed on specifically by
the Supreme Court of the United States.

So that I will not misquote him, he said
as follows:

As soon as possible, however, we ought to
resolve some of the basic practical problems
when they are appropriately presented, in
cluding Whether, as a constitutional matter,
any particular racial balance must be
achieved In the schools; to what extent
s.choo1 districts and zones mayor must be
altered as a constitutional matter; and to
what extent transportation mayor must be
prOVided to achieve the ends sought by prior
holdings of court. and other related Issues
that may emerge.

Mr. ERVIN. Mr. President, will the
Senator yield for a question about the
Fourth Circuit Court of Appeals deci
sion?

Mr. ALLEN. Yes, sir; I am delighted
to yield.

Mr. ERVIN. Am I correct in inferring
from the decision in that case that the
majority of the court held that they
would adopt the rule of reason?

Mr. ALLEN. Yes, sir.
Mr. ERVIN. Did not two judges dissent

on the ground that the court ought not
act reasonably?

Mr. ALLEN. I believe that was the
effect of it.

Mr. ERVIN. Does not the Senator re
call that on one occasion Justice Oliver
Wendell Holmes of the Supreme Court
of the United States handed down a deci
sion involving the constitutionality of a
State law providing for sterilization of
idiots, and that in announcing his deci
sion sustaining the State law Justice
Holmes said that "The Court thinks,"
speaking of the ancestry of the person
who was to be sterilized. "that three gen
erations of idiots are enough. but Mr.
Justice Butler dissents from that view"?

Mr. ALLEN. Yes, sir; he did.
Mr. ERVIN. Mr. President, I ask unan

mous consent that I may make the ob
servation here, without the Senator from
Alabama's losing his rights to the floor,
that when the Senator from Alabama
pointed out, as a result of his answer to
my question, that two of the judges of
the Fourth Circuit Court dissented to the
court's applying reasonableness to that
decision, I was reminded of that remark
made by Justice Oliver Wendell Holmes
on that previous occasion.

Mr. ALLEN. That is very interesting. I
was somewhat surprised to see that dis
sent, but the majority opinion was to the
contrary, that the rule of reasonableness
ought to be adopted.

I hope that rule will be approved by
the Supreme Court of the United States.
But, Mr. President, this is relief that will
come years down the road. We need re
lief now in the public schools of the
South. We need the rule of reason there.
We need the right of freedom of choice.
We need the Jonas amendment. We need
the Whitten amendments that will be ex
plained in detail later.

The amendment offered by the distin
gUished Senator from Pennsylvania
and I am sorry he is not here, because we
have been discussing him and his amend
ment for some little while here-seeks to
strike out section 211, which is merely a
provision which will afford some measure
of equality of treatment under the law.
It will furnish some measure of equal
enforcement of the law and equal ap
plication of the law. It will not solve the
problem, but it is something that will be
for the protection of black and white
alike, because it forbids the ·use of any of
the money appropriated by this act to
formulate or implement any plan that
would deny any student, by reason of his
color or his race, the right or privilege
to attend any public school of his choice
as selected by his parent or guardian.

Mr. THURMOND. Mr. President, will
the distinguished Senator from Alabama
yield?

Mr. ALLEN. Yes, I am delighted to
yield.

Mr. THURMOND. Mr. President, I
congratulate the distinguished Senator
from Alabama for the enlightening re
marks he has made on this school bill,

especially with regard to section 211 of
the bill, known as the Jonas amendment.
The Senator from Alabama has eloquent
ly described the· overriding importance
of a measure such as this.

Mr. President, I should like to say
further that prior to the Brown against
Board of Education decision, the law of
the land was that a State could assign
students to different schools on the basis
of race.

In 1954, the Supreme Court handed
down the Brown decision, which out
lawed this type of concept by saying that
the equal protection clause of the 14th
amendment prohibited the States from
assigning students to schools on that
basis. Is that not correct?

Mr. ALLEN. Yes, that is correct.
Mr. THURMOND. Today, the Supreme

Court and the all-powerful HEW have
construed the Constitution to mean that
school boards now must assign stUdents
to schools on the basis of race in order
to obtain integration.

Mr. ALLEN. That is correct. They
changed courses 180 degrees-to the left.

Mr. THURMOND. That is true, is it
not?

Mr. ALLEN. Yes, sir.
Mr. THURMOND. If the former con

cept were unconstitutional, then this
concept must be unconstitutional also;
is that not correct?

Mr. ALLEN. The junior Senator from
Alabama would agree with the distin
guished Senator from South Carolina.
The only trouble is that the Supreme
Court does not agree with the junior
Senator from Alabama.

Mr. THURMOND. As a matter of
fact, if it were unconstitutional to
assign a child to a certain school on
the basis of race previOUSly, does it not
seem that it would still be unconstitu
tional to use race as the basis for as
signing schoolchildren to certain schools?

Mr. ALLEN. The logic of the Sena
tor's contention is unassailable.

Mr. THURMOND. Federal bureaucrats
and civil rights zealots at HEW are at
tempting to require that students be
bused from. one school to another in
order to satisfy their own personal view
of how every school cllould be run. Does
not the Senator from Alabama con
clude that this is. an open violation of
the 1964 Civil Rights Act?

Mr. ALLEN. Yes, indeed. That is my
opinion.

Mr. THURMOND. Did not the 1964 act
specifically prohibit this very thing from
being done?

Mr. ALLEN. Yes, indeed.
Mr. THURMOND. But yet HEW and

the courts are requiring it to be done.
Mr. ALLEN. That is correct.
Mr. THURMOND. I wish to stress that

this. policy of busing students is op
posed in my State, and I believe in most
States, by both black and white par
ents as well as the students.

Mr. ALLEN. Yes; that is correct, I
am sure.

Mr. THURMOND. We are receiving
a lot of complaints in South Carolina
now from the black stUdents who are
being bused to other schools, that they
want to stay in their own schools, but
yet they are being forced, on account
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ested in the statement of the distin
guished .Senator from South Carolina
that white and black both oppose the
forced desegregaton of the public
schools. But I call attention to the fact
that our people are law-abiding; that
there is no violence in the South, in face
of these intolerable implementations of
plans and these intolerable court de
crees.

As I recall, when the Stennis amend
ment was under discussion here in the
Senate, one of the distinguished Sena
tors from a section outside of the South
said that this provision, which would
have required uniform enforcement of
the Federal desegregation criteria and
guidelines, with enforcement of the same
guidelines and plans and desegregation
policies in his area, would be so fraught
with violence that it would be necessary
to call out the Almy to put an end to the
violence and to keep order.

That is not so in the South. But we do
plead for equal treatment, equal enforce
ment of the law. We belIeve that the
Jonas amendment, embodied in section
211 of the bill, is a step in the light di
rection. It is a short step, but it does give
us some measure of equal treatment be
fore the law.

For that reason, Mr. President, I hope
that the amendment of the distinguished
Republican leader, the distinguished
senior Senator from Pennsylvania (Mr.
SCOTT), wiU be defeated, so that sec
tion 211 will remain in the bill.

Mr. President, I yield the floor.
Mr. SPARKMAN. Mr. President, be

fore the Senator yields the floor, will he
yield to me?

Mr. ALLEN. Yes, I am delighted to
yield to my distingUished colleague, the
senior Senator from Alabama.

Mr. SPARKMAN. I was interested in
the colloquy between my colleague and
the Senator from South CarolIna (Mr.
THURMOND), particularly on the free
dom of choice situation.

Mr. ALLEN. Yes, sIr.
Mr. SPARKMAN. I wonder If the Sen

ator is aware of the fact that back when
HEW started putting out its guidelInes
suggesting to distrIcts how they would go
about to desegregate their schools, It
actually proposed, itself, the freedom of
choice plan as the proper method to
pursue.

Mr. ALLEN. Yes, sir. I appreciate that
suggestion of my distinguished senior
colleague.

Mr. SPARKMAN. I could name
schools right near the Senator's home
for instance, Guntersville, in Marshall
County-in which the suggestion was
made by HEW to use the freedom of
choice plan.

Mr. ALLEN. And it was followed for a
time.

Mr. SPARKMAN. They freely entered
into it and carried it out in good faith;
and yet, after a year or maybe two years,
it was almost sacrilegious, you would
think, some of the howls they put up.

Mr. ALLEN. It was working too good.
Mr. SPARKMAN. Yes.
The Senator, I know, is aware of

neighborhood schools that have been
virtually destroyed by some of the plans

of their race-the very criterion that was
used before in saying you cannot force
a child to go to a certain school on
account of his race-and race is being
used as the very basis for requiring a
child to go to a school.

In 1965, the Fourth Circuit Court of
Appeals handed down a decision that de
clared that freedom of choice was what
the constitution required. Does the Sena
tor recall that decision?

Mr. ALLEN. Yes.
Mr. THURMOND. In my judgment,

the court was entirely correct in that
decision. I presume the Senator from
Alabama feels the same way.

Mr. ALLEN. Yes, sir; I surely do.
Mr. THURMOND. However, 3 years

later the Supreme Court virtually nul
lified that decision by their decision in
the Green case and some other deci
sions.

At that point, in my judgment, the
Supreme Court abandoned aU legal and
constitutional grounds in order to ac
complish the goal of bringing about
social reform. Does the distinguished
Senator agree with that statement?

Mr. ALLEN. Yes, I do. They are out on
an uncharted sea in their decisions.

Mr. THURMOND. What could be more
just than providing an opportunity for
each parent to choose the course of ac
tion which he feels is best for the educa
tion of his child?

Mr. ALLEN. No plan could be better
than tha t, in the opinion of the junior
Senator from Alabama; and that is the
only answer to the. problem-that, com
bined with the neighborhood school con
cept.

Mr. THURMOND. Indeed, the concept
of individual free choice lies at the very
heart of the foundation on which this
great Nation was built, does it not?

Mr. ALLEN. That is correct.
Mr. THURMOND. In my jUdgment,

the Jonas amendment, as embodied
and designated as section 211 in this bill,
is an attempt to project some reason
and some logic into the tragic state of
affairs we find facing this country today..

Mr. ALLEN. That is correct. That is
very sound logic.

Mr. THURMOND. I very strongly fav
or this amendment, and in my judgment
it should certainly stay in the bill. In my
judgment it is a very simple amendment.
It merely says that no part of the funds
proyided in this act shall be used to
formulate or implement any plan which
would deny to any stUdent, because of
his race or color, the right or privilege
of attending any public school of his
choice, as selected by his parent or
guardian.

Mr. ALLEN. That is right.
Mr. THURMOND. In other words, this

amendment does exactly what the
Brown decision of 1954 said had to be
done.

Mr. ALLEN. It seems to me it is in
line with it, yes.

Mr. THURMOND. I thank the able
Senat(Jr from Alabama.

Mr. ALLEN. I thank the distinguished
Senator from South Carolina for his
comments and the contribution he has
made to this discussion and thIs colloquy.

Mr. President, I was very much Inter-

they have put out there. Children have
been bused many miles, simply for the
purpose of obtaining racial balance, even
though the law plainly declared that
such could not be done. Is that not
correct?

Mr. ALLEN. Yes, sir, that is correct.
I was informed by the Superintendent

of Education in Alabama, the Honorable
Ernest Stone, that the State of Alabama
has had to close, and the local school
districts have had to close, school build
ings worth apprOXimately $100 millIon
as the result of HEW plans and Federal
court orders. In almost every instance,
these schools are black schools--uproot
ing the black students--and that is what
makes it so unpopular with the black
stUdents, as pointed out by the distin
guished senior Senator from South
Carolina.

Mr. SPARKMAN. And in areas that
are almost completely occupied by black
people.

Mr. ALLEN. Yes.
Mr. SPARKMAN. I have in mind a

very valuable school in the city of Bir
mingham about which there has been a
great deal of dispute. At one time HEW
directed that that school be demol
ished-a fine, brick school. It was in a
community that was occupied almost en
tirely by black people; and because that
was true and because, naturally, the stu
dents attending there, who lived in that
neighborhood, were black, there was you
might say, a black school. HEW ordered
that that school be demolished, or di
rected that it be-I cannot say that they
had the right to order that it be-and
they said that a new school should be
built in an area completely out of there,
and the stUdents would be bused over
there.

A lady in Birmingham wrote me that
she had a small daughter who, during the
2, 3, or 4 years she had been attending
school, had been able to walk a couple
of blocks to the school in the neIghbor
hOOd. Now they had come through with
an order that required her to be bused
11 miles across town in order to attend
school, under that direction.

It just does not make sense to destroy
the neighborhood schools, does it?

Mr. ALLEN. It does not.
Mr. SPARKMAN. And that is the ef-

fect of what they are directing be done.
Mr. ALLEN. That is correct.
Mr. SPARKMAN. I thank the Senator.
Mr. ALLEN. I thank the distingUished

and able senior Senator from Alabama.
Mr. STENNIS. Mr. President, my re

marks concerning the motion to strike
by the Senator from Pennsylvania will
be rather brief. I want to point out wIth
emphasis and quote briefly from the key
paragraph, .as I understand it, of the
case of Brown against the Board of Edu
cation. I want to point with emphasis to
the fact that this test has long since
been abandoned, as has been said by the
Senator from Alabama, and is prohibltt!'d
from being followed now, under the SUb
sequent decisions of the Supreme Court
and the rules and regulations of HEW.

I want to point out, further, that this
simple amendment of Representative
JONAS, of North Carolina is the very thing
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that in body and in spirit wo~ld restore
the real meaning of Brown agamst Board
of Education.

Mr. President, these are not my words.
These are the words of ~he Supreme
Court of the United States III the case of
Brown v. Board oj Education, 347 U.S.
483, 74 Supreme Court 636, 98th law
edition 873, decided in 1954;

We come then to the question presented:
Does segregation of children In public schools
solely on the basis of race, e:~n thO~~ the

h 'slcal faclllties and other tangible fac
~~ may be equal, deprive the children of
the minority group of equal educational op
portunities? We believe that it does.

I repeat, for emphasis, the last sen
tence of the Court;

We believe that it does.

That is the test. That is the rule they
laid down.

It was said here last night by the Sena;
tor from Pennsylvania-and I call thiS
to his attention because I do not want
to talk to his back-that 15 long years
ago--may I have the at.te~tion of the
Senator from Pennsylvama. .

Mr SCOTT. Yes. I am all attentlOn.
Mr' STENNIS. I thank the Senator.
I h~ve quoted from the case of Brown

against Board of Education what I con
sider the key holding of that case.

The Senator from Pennsylvania last
night-in all good faith, I am sure-said
that 15 long years had passed, .and still
th South had not done what It should
ha;e done, that very little had been do~e
in some areas, and so forth, a~d tha~ It
was time to put a stop to it. HIS motlOn
wasta strike out the section that wo~ld
give some measure of freedom of chOlce.

With great respect to him, I happe.n
to have before me the figures from his
wonderful city of Philadelphia, Pa:-and
it is a wonderful city. I had the. privilege
of visiting here briefly last week: .

According to these figures, which are
official, the percentage of Negro s~udents
attending majority white schools III that
great city in 1968 was 9.6 percent-9.6
percent only. In 1969, that h.ad d!-'opped
to 8.2 percent. So instead of It gomg up,
it is going down.

Mr. SCOTT. Does the Senator want me
to comment?

Mr. STENNIS. I want to finish my
sentence and then I will yield.

Instead of going uP,it isgoing down.
What is beIng done in the South? Let us
look at Pennsylvania~ Let us get home
first, and let us clean up a.little}here,
if this is sin. What about It? It IS the
same old double standard. Fifteen long
years have passed-they throw that at
us. b l'I have more figures here. I e leve
these to be official. They were given to me
as such. Pennsylvania is not alone. Cleve
land, Ohio-15 long years-in 1968, 4.8
percent of Negro students there were at
tending majority white schools. In 1969,
it dropped to 4 percent. Fifteen long
years-going down, not going up.
. I yield to the Senator from Pennsyl
vania.

Mr. SCOTT. ! am very grateful to my
distinguished friend. from Mississippi,
and I would be glad to answer him.

The reason why we have more black
students in schools where we have fewer

white students is nothing to pat our
selves on the back about. It is nothing
about which to accept any praise or any
blame. It is due to the fact that in varied
geographical areas of the city of Phila
delphia in recent years, a very large per
centage of that population, a large part
of west Philadelphia, almost all of north
central Philadelphia, and parts of many
other areas have been occupied in the
residencies by people who are black.
Therefore, in those schools, not neces
sarily because they seek to meet the edu
cational requirements on a quota of
more black than white students but
population shifts and de facto effects
rather than de jure situations have
brought that about. On the other hand,
I recall the Henry School, which is
very near to where I live, which
was once all white but which now
is very much in considerable majority a
black school, it remains a very good
school one of our best high schools.

I li~e in a residential area in Phila
delphia known as Chestnut Hill. My
neighbors are among the best neighbors
in the whole section. They are black. We
in Philadelphia do not regard the exist
ence of a city block of white or black
neighbors as unusual. In fact, in Wash
ington, D.C., my neighbors are black as
well.

We have accepted that as the situ
ation. What we are after is the quality of
education. It is not a matter of concern
to me whether my neighbor or the school
children there are black or white but
whether they get an equal quality of edu
cation. Where there has been de facto
situations they have been caused, in
other words, by the shifting of popula
tions, not by a legal determination to
evade the consequences of the law or of
court decisions.

I thank the Senator from Mississippi
very much for giving me this chance to
answer.

Mr. STENNIS. I thank the Senator. I
am glad that I yielded to him. He has not
answered yet, what. if anything, Phila
delphia has been doing these past 15
years about trying to eliminate this situ
ation of--

Mr. SCOTT. Well, we have been spend
ing--

Mr. STENNIS. Let me finish first,
please-the Supreme Court said in 1954
that it was not fair, that it was not equal
treatment under the law, and it must be
abolished. Thus, I am not trying to find
fault with anyone. I say, let us clean up
Philadelphia. While we are after .Phila
delphia, Miss., Ietus take Philadelphia,
Pa., and improve it a little bit.

Mr. SCOTT. I am sure, if I can say this
to my good friend from Mississippi, that
his remarks now, and his very fine speech
of a moment ago, willreadvery well in
Mississippi, ". .' .

Mr. STEr-.TNIS. Yes.
Mr. SCOTT. But, ,vin not be persua

sive in Pennsylvania.
Mr. STENNIS. I am fully satisfied with

that, Senator. I all). fully satisfied of it.
You are consistently here imposing every
rulii1g you can on .us in the South.. So far
"as I know. you haVe never satisfied us
anyway-! am not speaking about the
Senator personally, of course--

Mr. SCOTT. The Senator and I are
friends. We know that.

Mr. STENNIS. This is not a matter of
friendship. This is a matter of education.

Mr. SCOTT. I do not wish to embar
rass the Senator with my friendship-

Mr. STENNIS. No. We are friends. We
are friends, of course. I am proud of
that. My point is, what are we going to do
about Philadelphia, Pa., while we are
working in Philadelphia, Miss., since the
Supreme Court has said what it did about
the test?

If the Senator will pardon me, I will
read from these percentages once more
and then I will read one from Mississippi.

Mr. ERVIN. Mr. President, will the
Senator from Mississippi yield at that
point?

Mr. STENNIS. Let me give these figures
first, arid then I will yield to the Senator.

Mr. ERVIN. Yes.
Mr. STENNIS. As I say. in the Sen

ator's fine home State of Pennsylvania
and it is a wonderful State-in Phila
delphia, the figures are 9.6 percent in
1968 and 8.2 percent in 1969.

In 1969, the percentage of Negro stu
dents attending the majority white
schools in the largest city in my State
of Mississippi was 19.7 percent. Would
the Senator from Pennsylvania kindly
give me his attention? It is 19.7 percent.

In a large city in Mississippi-large for
us-the percentage of Negro students
attending a majority white school it was
19.7 percent in 1969, as compared to 8.2
percent in Philadelphia, Pa., and 2.8
percent in Chicago, Ill.

Mr. ERVIN. Mr. President, will the
Senator from Mississippi yield?

Mr. STENNIS.! yield.
Mr. ERVIN. ! want to ask the Senator

from Mississippi if they do not have de
facto segregation in some places in
Mississippi?

Mr. STENNIS. Yes. Yes.
Mr. ERVIN. Is there notone town down

there where virtually all the black people
live on one side of the bayou and the rail
road tracks and virtually all the white
people live on the other side of the bayou
and the railroad tracks; and that not
withstanding the fact that there was de
facto segregation there, and notwith
standmgthe" fact that the school board
set up 011e school district on one side of
the bayou and the railroad tracks and
another school district on the other side
of the bayou and .the railroad tracks,
primarily for the safety of the little chil
dren, the Federal court held that the
safety of the little children has to take
second place to the overriding necessity
of desegregation, and the school board
would have to make some of the little
black children endanger their lives by
crossing the bayou and the railroad
tracks to get over to the ',-,hiteschool, and
some of the little white children endan
ger their lives by crossing the bayou and
the railroad tracks, to get over to the
black school?

Mr. STENNIS.. That is true. That is
one of th.e cases we have down there. It
is just as the Senator has stated it. It is
part of this crusade supported and
backed by those who have not cleaned
'up their own backyards.

Mr. ERVIN. Does not the Senator
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from Mississippi know of the celebrated
case in Charlotte, N.C., where the court
handed down a decree requiring the bus
ing of thousands of students in de facto
areas inhabited by blacks to schools
in de facto areas inhabited by whites?

Mr. STENNIS. Yes. I am familiar with
that.

Mr. ERVIN. In other words, HEW and
the courts harass the schoolchildren
of the South regardless whether it is de
facto or de jure segregation in the
South; is that not correct?

Mr. STENNIS. That is right.
Mr. ERVIN. The South is subjected

in any event to compulsory integration.
Only the North can hide behind the
words "de facto."

Mr. STENNIS. That is deliberately set
up that way, Senator, by some of those
who helped to draft the 1964 Civil Rights
Act. They took that for themselves, in
no uncertain words. I have been frank
about it. I have said here on the floor
of the Senate, in a speech I made not
many days ago, that the Supreme Court
has repeatedly refused to hear a case
originating outside the South to decide
the question of the legality of this seg
regation that they have.

I cited four specific cases where the
litigants tried to get that point decided,
and applied for a writ of certiorari, but
that writ of certiorari was denied by the
Supreme Court in those four cases, as
well as more. Those four were clean and
clear cut, so there is some mysterious
reason why the Court refused to pass on
the legality of this very segregation we
are talking about.

When we talk about children and
equality of their education, I know of a
case in my State of a man and wife with
six children who, under orders of the
Court, must send those six children to
six different schools to the four different
sides of the city, each one leaving home
separately in the morning and going to
a different school in a city of 100,000.

Call that quality education-or quality
anything else that goes to make up the
training of youngsters at that tender
age?

I hope, Mr. President, and I submit
this on its fairness, that the majority of
Senators will see fit to let this amend
ment go on this appropriation bill for at
least 1 year. That is the life of it. It will
not be permanent law. Let It go along
for 1 year and see what the result will
be. Certainly it will not hurt anyone
outside the South. It will lend somewhat
of a new start and be of great encourage
ment to the spirit of the parents and
teachers. We always hear the bad things,
the thousands and thousands of parents
and teachers in our area of the country
that have sacrificed the right to make
this thing work. And they come back
with more, and more, and more intoler
able demands under which human flesh
can hardly live. It is injurious to those of
both races.

I hope that the Senate will see fit to
stand by the House and stand by the
House committee and stand by the Sen
ate committee and leave this temporary
provision in the bill for one time, just
one time, and let us see what good can
come from it in 1 year.

Mr. President, I yield the floor.
Mr. JAVITS. Mr. President, I hcpe the

Senate will sustain the motion to strike
section 211.

IfFREED01\t OF CHOICE" A IVIISNOl\lER

The progress of school desegregation
since the SUPl'eme Court announced the
Brown decision in 1954 has been some
where between nonexistent and slow. The
very latest statistics available from the
Department of Health, Education, and
Welfare issued June 8,1970, show us that
almost 50 percent of the minority stu
dents in American primary and second
ary schools attend schools with between
95 and 100 percent minority group popu
lations. The corresponding figure is 77
percent for the 17 Southern pnd border
States. Even in the 32 States oT the North
and West, where racial segregation of
schools has been by and large de facto,
more than 32 percent of the minority stu
dents attend schools which have 95 to
100 percent minority group populations.

In addressing my remarks to section
211 of the Office of Education appropria
tions bill-H.R. 16916-the so-called
Jonas amendment, I express the hope
that its presence and the presence of
the accompanying Whitten amendments
embodied in section 209-219 of the bill
reported out of the Appropriations Com
mittee, represent a futile last gasp on the
part of those who seek to scuttle the de
segregation process altogether. As I have
every time that the predecessors of these
amendments have been added to the ap
propriations measures by the House, I
must now oppose their acceptance by the
Senate.

Section 211 requires that desegregation
plans embrace the idea of freedom of
choice; it is quite clearly unconstitu
tional. The U.S. Supreme Court held in
Green against County School Board of
New Kent County, Va., in 1968, that the
freedom of choice plan at issue was itself
unconstitutional because it served to
perpetuate, rather than terminate, racial
segregation. The court was clear in stat
ing that constitutionally, "utilizing free
dom of choice is not an end in itself":
yet that is what section 211 would mean
in practical consequence.

Even were we to suppose that constitu
tional commands have weakened ir:. the
past 2 years, section 211 should be de
cisively defeated. The phrase "freedom
of choice," as rhetoric, has a rather
compelling emotional appeal. But at
taching the word "freedom" to a concept
cannot change its practical effect. We
would not for a moment entertain pass
age of a bill which attempted to estab
lish the "freedom to assault," the "free
dom to cripple," or the "freedom to kill."
Yet as moderate a black leader as Whit
ney Young of the National Urban League
said recently in testimony before the
Senate Select Committee on Equal Edu
cational Opportunity, that a system
which fosters school segregation com
mits "educational genocide."

Proponents of section 211 have argued
that if freedom of choice results in seg
regated schools, it is not because of de
jure state action, but because the stu
dents and parents of a given community
prefer segregation, which should be their
right so long as they impose their views

on no one else. This theoretical explana
tion simply does not comport with the
facts which have been uncovered by the
U.S. Commission on Civil Rights. The
Commission's September 1969 report on
Federal enforcement of school desegre
gation found a variety of causes for the
failure of freedom of choice plans to
achieve desegregation.

For one thing, fear of retaliation and
hostility from the white community has
continued to deter many black families
from choosing all-white schools. The fear
is not ill placed. The Commission has
documented numerous instances of vio
lent intimidation.

For example, a 16-year-old girl in
Sharkey-Issaquena Counties, Miss., is
today sightless in her right eye, the
result of a shotgun wound inflicted when
she tried unsuccessfully to transfer to a
white attended school.

A black family in Clay County, Miss.,
received death threats and gunshots in
its family home and the family car when
their 12-year-old son registered in a
white school.

Less than 5 years ago, an Alabama
Federal court found that a local chapter
of the Ku Klux Klan had been formed in
Crenshaw County to forcibly prevent the
desegregation of the public schools and
intimidate Negro parents who chose to
send. their children to white schools.

In addition, economic coercion has
been used as a weapon to prevent black
families from exercising so-called free
choice. A black truckdrive.r in Dorches
ter County, S.C., was flred from his job,
because as his former employer admitted,
his children enrolled in the white-at
tended schools. The district court in the
Crenshaw County case also found the
Klan had utilized economic coercion in
achieving its ends.

In the past, this body has been asked
to endorse obstructionism by removing
from jUdicial scrutiny freedom of choice
approaches to desegregation. Tonight, we
are asked not only to endorse obstruc
tionism but to require it by approving
section 211. To do so would be unpar
donable.

Mr. MONDALE. Mr. President, I rise
to support the amendment offered by the
Senator from Maryland to strike sections
209 and 210 of the education appropria
tions bill.

Sections 209 and 210, the so-called
Whitten amendments, would not in their
present form change legal requirements
in· the area of school desegregation, or
alter the authority and responsibility of
HEW to enforce those reqUirements. But
these provisions are designed to create
confusion in the minds of laymen, and
their passage would encourage futile re
sistance among school districts now fully
desegregated, or planning to complete
desegregation with the opening of school
next fall.

Sections 209 and 210 would prohibit
HEW from requiring the transfer or as
signment of students over parental ob
jection, or the busing of stUdents, with
respect to schools or school systems
which are "desegregated" as that term is
defined in title IV of the Civil Rights Act
of 1964 or from requiring the abolish
ment of any school so "desegregated:'
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These provisions are meaningless, of
course, since existing law gives HEW no
authority to require further action of a
school or school district which is "deseg
regated" within the meaning of title IV.

"Desegregation" is defined in title IV
as follows:

401 (b) "Desegregation" means the assign
ment of students to public schools and with
In such schools Without regard to their race,
color, religion, or national origin, but "de
segregation" shall not mean the assignment
of students to public schools in order to over
come racial Imbalance.

Under this definition, "desegregation"
of a school district encompasses the proc
ess of disestablishing the effects of racial
assignment, in order to achieve the non
racial operation required by the Con
stitution.

As the Supreme Court ruled over 2
years ago in the Green decision, a school
district does not stop the practice of
assigning stUdents on the basis of race
when it adopts an alternative method of
assignment which achieves the same
results as racial assignment. The Court
held that de jure segregated school dis
tricts achieve nonracial operation only
by integration in fact of faculties and
student bodies.

The title IV definition of "desegrega
tion" explicitly excludes efforts "to over
come racial imbalance," that is, to elimi
nate segregation Which is accidental or
de facto in origin. Thus, the term "deseg
regation" refers only to the constitu
tional obligations of school districts seg
regated by law or official policy.

No narrow interpretation of the term
"desegregation" is consistent with its use
in title IV. Its only present function is
to describe the Office of Education's au
thority to render technical assistance to
school districts requesting such assist
ance in meeting their legal responsbili
ties. The term "desegregation" is coex
tensive with 14th amendment require
ments, so that the Office of Education
program can render useful service to de
segregating school districts.

The administration has announced its
opinion that sections 209 and 210 would
have no legal effect, and asks that we
strike them because of the confusion they
would cause among desegregating school
districts. The Leadership Conference for
Civil Rights opposes these sections on
the same grounds. Mr. President, we are
dealing with the lives of children, and
with the most fundamental of this Na
tion's commitments, our commitment to
the elimination of racial injustice. Enact
ment of these meaningless but divisive
provisions would betray our public trust.

Mr. EASTLAND. Mr. President, once
again we are faced with the crucial ques
tion of whether the Senate is willing to
help save the public schools of the South
and the Nation from disruption and
chaos.

We must exercise our powers respon
sibly by returning to the local and State

.. school officials .• the . authority to bring
about desegregation in an orderly man
ner by use of the "freedom of choice"
plan.

The inferior Federal courts in the
South, with the sanction of the Supreme
Court of the United states, have entered
extreme and arbitrary orders forcing
Southern school districts to achieve in-

tegration by means of forced assignment
of students to schools on the basis of race
so as to achieve a racial quota in the
public schools. This has been done even
when it violated the "neighborhood
school" concept and entailed busing of
children for long distances in order to
attain a racial quota in the schools.

Likewise, officials of the Office of Edu
cation in the Department of Health, Edu
cation, and Welfare have similarly forced
Southern school districts to adopt the '
same sort of extreme destructive plans
for accomplishing desegregation as a
condition to the payment of Federal
funds for educational purposes.

It is this latter abuse of power which
is sought to be remedied by the Whitten
amendments and the Jonas amendment.

These amendments appear as sections
209, 210 and 211 in the pending bill
as reported by the Committee on Ap
propriations. This language must be re
tained in its present form. It must not
be watered down. Section 209 provides
that no part of the funds contained in
this act may be used to force any school
or school district which is desegregated
as that term is defined in title IV of the
Civil Rights Act of 1964, Public Law 88
352, to take any action to force the bus
ing of students; to force on account of
race, creed, or color the abolishment of
any school so desegregated; or to force
the transfer or assignment of any stu
dent attending any elementary or sec
ondary school so desegregated to or
from a particular school over the pro
test of his or her parents or parent.

Section 210 provides that no part of
the funds contained in this act shall
be used to force any schOOl or school dis
trict which is desegregated as that term
is defined in title IV of the Civil Rights
Act of 1964, Public Law 88-352, to take
any action to force the busing of stu
dents; to require the abolishment of any
school so desegregated; or to force on ac
count of race, creed, or color the trans
fer of students to or from a particular
school so desegregated as a condition
precedent to obtaining Federal funds
otherwise available to any State, school
district, or school.

Section 211 provIdes that no part of
the funds provIded in this act shall be
used to formulate or implement any plan
whIch would deny to any student, be
cause of hIs race or color, the right or
privilege of attending any public school
of his choice as selected by his parent
or guardian.

These sound provisions would merely
prevent forced busing and arbitrary clos
ing of schools, and would permit a child
to attend the school of his parents'
choice.

What. is wrong with that? This is
completely consistent with our American
traditions of self-determination and local
control under school boards.

If we fail to include these provisIons
in the law, we will permit, sanction and
condone the· actions of officials In the
Office of Education in unjustifiably treat
ing the public schools of the South dif
ferently from the public schools of the
other parts of the Nation.

Mr, President, my colleagues from the
South and I have made a number of
speeches on this fioor In which we stated
irrefutable facts which clearly demon-

strated that the arbitrary and outlandish
actions of the Federal courts and of Fed
eral adm1n1strative officials have had a
terrible effect upon many of the public
schools of our section. These Federal
edicts have caused many of the children
who attended public schools, both white
and black, to withdrawn from the public
schools. These unwise edicts have brought
about turmoil and confusion among the
teachers and stUdents In many of these
schools.

I deeply regret to say that apparently
the terrible events that are occurring in
many of the public schools of the South
seem to have little or no impact on some
of my colleagues from other sections of
the country.

In the event that anyone should think
that my considered judgment that the
forcing of a racial quota of students and
teachers in the public schools will in
variably result in educational chaos and
public resentment is influenced by the
fact that I am a southerner, then I invite
your careful attention to a few extraor
dinary statements made on this floor
during the course of the debate on the
Stennis amendment last February. I be
lieve that these statements, which were
made by eminent nonsouthern Members
of this body, show beyond the shadow
of a doubt that people in no section of
this country want to be subjected to a
racial quota system by the assignment
of students and teachers in the public
schools on the basis of race.

As you recall, the Stennis amendment,
as modified by an amendment of the
junIor Senator from Connecticut, stated
that the guidelines established pursuant
to title VI of the CiVil Rights Act of 1964
shall be applied uniformly in all regions
of the United States in dealing with
conditions of segregation by race in the
schools of the agencies of any State with
out regard to the origin or cause of such
segregation, whether de jure or de facto.

In other words, since we had previously
been unable to receive justice by the
adoption of the Whitten amendments
and the Jonas amendment, some of us
sought by the Stennis amendment to at
least be assured that the other sections
of the United States would receive the
same and equal treatment as that re
ceived by the South.

I commend my colleague from Missis
sippi for forcing this issue to the floor.
His efforts resulted in a landmark vote,
in which the Senate approved the "equal
treatment" amendment bya vote of 56
to 36. Unfortunately, even though the
Senate adopted the Stennis amendment,
its language was weakened by the con
ference committee with the House, and
the language which was finally enacted
into law still permits the Federal courts
and the Federal bureaucrats to discrimi
nate against the South. It is my firm con
viction that the people of the South are
being afflicted with terrible conditions in
their schools which 95 percent of all
·Americans in all sections of the Nation
would never voluntarily endure. This
statement is supported by the many
tragic events which had occurred in the
school systems of Mississippi as a result
of Federal interference in the operation
of the schools. I no\ij call to your careful
consideration a statement made by the
distinguished Republican leader, the sen-
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ior Senator from Pennsylvania in the
closing moments of the debate on the
Stennis amendment on February 18,
1970. Senator SCOTT opposed the adop
tion of the Stennis amendment. He took
the position during the debate that even
should both Houses of Congress adopt
the language of the Stennis amendment,
it might not have the effect of law be
cause it was couched in terms of a state
ment of policy. The Senator from Penn
sylvania then made the following
statement:

I say I am glad it is only stated as polley,
because any genuine attempt, In good faith,
to enforce thIs language would requIre, In
my judgment, the use of all the pollee
forces in America, and a great many of the
troops overseas. That may be a good thing; It
may be a good way to get the troops llome.

I completely concur with this state
ment of the Senator from Pennsylvania.
If HEW and the Federal courts should
harm and disrupt the public schools in
all 50 States to the same degree that
they have harmed and disrupted the
public schools of the South, it would
indeed require all of the police forces
and many of our. troops to enforce this
destruction of public education on an
angry and outraged American public.

Mr. President, if the consequences of
forced integration by racial quotas would
be so bitterly resented by the people of
America so as to compel the use of all
of the police forces and hundreds of
thousands of Federal troops in order to
enforce compliance with the law, then
how, in good conscience, can anyone
Justify or condone punishing the people
of the South in such a fashion? There is
no justification for such discriminatory
treatment.

One can draw at least three inferences
from the statements of the senator from
Pennsylvania which I have quoted.

The first possible inference is that the
people of the North, East, and West are
much more violently opposed to forced
integration by racial quotas than are the
people of the South, and for that reason
Federal troops would be required to en
force such conditions in those sections of
the NatIon. This mayor may not be true.
The Senator from Mississippi does not
undertake to impute thoughts, ideas or
motives to people in other States.

The second reasonable inference which
could be drawn from this statement is
that the South should be treated differ
ently than the rest of the Nation because
it has not yet paid enough pennance for
the War Between the States.

It Is my sincere hope that this infer
ence is not the correct one to draw from
this statement. I had hoped that the
spirit of Thaddeus Stevens was dead in
the Senate, but events of the last few
years make me wonder.

The third reasonable Inference which
could be drawn from the statement is
that ideally a system of forced integra
tion by racial quotas should be foisted
on all of the schools in America, but
that realism compels the concession that
the people of the North, East, and West
would not stand for such outrages, and
if such conditions were forced upOn
them might not only react with violence,
necessitating the use of troops, but, even
worse, they might react at the ballot

box with disastrous political conse
quences to some persons.

I hope and trust that this inference is
not the correct one to be drawn, because
it would put our Government in the po
sition of being a bully or tyrant.

Just because it has been forcibly dem
onstrated to the people of the South that
the whole might of the Federal Estab
lishment may be brought to bear on them
in order to force integration by means
of racial quotas in the public schools, it
does not follow that it is right, proper,
or moral to take such tyrannical actions.

We in the South have learned from
experience that the Federal courts and
the bureaucrats at HEW will blatantly
treat our schools differently from the
schools in other sections of the Nation.
We have learned that harsh and arbi
trary edicts will be entered by the Fed
eral courts In order to achieve the goal
of integration by quotas. We have
learned to our sorrow that Federal bu
reaucrats will arbitrarily and illegally
deny our schools and other institutions
funds to which they are entitled under
the law unless they submit to a policy
of integration by quotas.

We have even learned the ultimate les
son that Federal troops will be used to
bring about the complete social revolu
tion which is the goal of so-called civil
rights leaders.

Perhaps it would not be such a bad
idea for people in all of the other sections
of the Nation to realize that troops may
be used against them, too, in order to en
force integration by racial quotas and
the social revolution. It is an unhappy
thought, but perhaps only in that way
will all Americans learn of the results of
Federal interference in the operation of
the public schools.

I also call your attention to a state
ment made by the distin6"uished Repub
lican leader at an earlier stage of the
debate on the Stennis amendment on
February 18:

But, wIthout waltlng for that, we will now
have, if the amendment Is agreed to, a decI
sIon that after de jure segregatIon has been
pursued as far as It can be pursued, In all
sections of the country, includIng the South,
the whIte student wlll have gone to the pri
vate schools and the blacks wlll have at
tended the public schools and then we wlll
have a sItuatIon where we wlll have resegre
gatlon; and then, in the South, as in the rest
'of the country, we wlll have a United States
policy stated of an attempt to enforce the
unsegregatlon of the resegregated areas na
tIonwIde, WhIch is a matter highly exalted In
prIncIple and most desIrable. but would, In
fact, operate as a total breakdown of the law
all over the country.

On the preceding day of the debate,
February 17, the senior Senator from
New York made this prediction of what
would happen if the Stennis amendment,
which provided for equal treatment, were
adopted:

One of two things will happen. All efforts
to desegregate w1l1 stop, and It will be im
possible to go on; or there will be Federal
interference of such sIze, magnltudp., and
depth that the country wlll be appalled If
this measure becomes law.

I agree with my colleagues from Penn
sylvania and New York. If the tragedies
which are being intUcted on the public
schools of the South are visited upOn all

of the public schools in the United States,
then there would be a total breakdown of
law all over the country. andthe country
would be appalled.

My colleagues from the South and I
have made pleas in the past to grant us
simple equity and justice. Since we were
not able to receive equity and justice, we
then asked you for equal treatment.

We have failed to receive equity, jus
tice, or equal protection of the laws from
the Congress.

We now renew our demand for fair
ness and justice. If the Senate again
turns a deaf ear to our plea for justice,
it will have a tragic impact on all of the
schoolchildren of this Nation.

Do not think that you can forever suc
ceed in punishing the South and forcing
our section to bear the full brunt of'com
pulsory racial integration by quotas. It
just will not work that way.

I ask that the Senate restore sanity to
the operation of our public schools by
the adoption of the Whitten amendments
and the Jonas amendment.

The PRESIDING OFFICER. The ques
tion is on agreeing to the amendment of
the Senator from Pennsylvania. On this
question the yeas and nays have been
ordered, and the clerk will call the roll.

The assistant legislative clerk pro
ceeded to call the roll.

Mr. TOWER (when his name was
called). On this vote I have a live pair
with the Senator from New York (Mr.
GOODELL). If he were present and vot
ing, he would vote "yea." If I were per
mitted to vote, I would vote "nay."
Therefore, I withhold my vote.

The rollcall was concluded.
Mr. MANSFIELD (after having voted

In the affirmative). On this vote I have a
pair with the senior Senator from Geor
gia (Mr. RUSSELL). If he were present
and voting, he would vote "nay."1f I were
permitted to vote, I would vote "yea." I
withdraw my vote.

Mr. BYRD of West Virginia (after
having voted in the negative). On this
vote I have a live pair with the able
junior Senator from Maine (Mr.
MUSKIE). If he were present and voting,
he would vote "yea." If I were permitted
to vote, I would vote "nay." Having al
ready voted in the negative, I withdraw
my vote.

Mr. KENNEDY. I announce that the
Senator from Indiana (Mr. BAYH), the
Senator from Connecticut (Mr. DODD),
the Senator from Alaska (Mr. GRAVEL),
the Senator from Michigan (Mr. HART),
the Senator from Indiana (Mr. HARTKE),
the Senator from Louisiana (Mr. LoNG),
the Senator from Minnesota (Mr. Mc
CARTHY), the Senator from Montana
(Mr. METCALF), the Senator from Maine
(Mr. MUSKIE) , the Senator from Georgia
(Mr. RUSSELL), the Senator from Texas
(Mr. YARBOROUGH), and the Senator from
Ohio (Mr. YOUNG), are necessarlIy ab
sent.

I further announce that, if present and
voting, the Senator from Michigan (Mr.
HART) would vote "yea,"

Mr. GRIFFIN. I announce that the
senators from Arizona (Mr. FANNIN and
Mr. GOLDWATER) and the Senator from
California (Mr. MURPHY)· are neces
sarily absent.

The SenatOr from South Dakota (Mr.
MUNDT) is absent because of illness.
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MEMORANDUM

June 19, 1970.
Subject: Emergency School Assistance Pro

gram.
To: The Secretary.

We have been requested to furnish a brief
statement of our views With respect to the
adequacy of the statutory authority to carry
out the. emergency school assistance pro
gram for 1970 under the $150,000,000 supple
mental appropriation for that purpose con
tained in H.R. 17399, as reported In the Sen
ate. A summary of the program is attached
as an appendiX to this memorandum. A copy
of the relevant appropriation is also at
tached.

At the outset it should be clear that title
IV of the Civil Rights Act was deemed too
restrictive to enable .the program to meet
the full range of emergency needs faced by
desegregating school districts. Title IV au
thorizes the Commissioner of Education to
render technical assistance in the prepara
tion, adoption, and implementation of plans
of desegregation, make arrangements for
appropriate training institutes, and provide
assistance for In-service training for teach
ers and the employment of specialists With
regard to problems incident to desegrega

-th:Jn. Title IV would not provide authority
for the broader range of needs related to
desegregation, Including provision for special
personnel, such as teacher aides, remedial
and special services for stUdents involved
in the desegregation. process, and special
guidance and counseUng, which are C'On
templated In the supplemental request.

With respect to whether the authorities
cited in the supplemental appropriation are
adequate to carry out the emergency pro
gram, we, In conjunction with lawyers of
the Office. of Economic Opportunity, have
considered the matter· andcclUclude that
the authorities in question do provide a suf
ficient basiS to carry out this emergency
program.

Elementary and .SeCondary EduCllotion Act
Amendments of 1967, Section 402. This sec
tion author12.es grants, contracts or other
payments for planning and evaluating any
programs for which the Commlssloner of
Education has responslblllty for administra
tion.

These particular authorities were selected
because they met the -following criteria:;
focus on elementary and secondary educa
tion, can be used for student and teacher
services, are discretionary authorities, do
not have formulas which would channel
funds away from areas of greatest need, are
designed to support and encourage dem
onstr1l.tlon activities, are fiexlble In the
range of activIties which can. be approved,
are clearly related and appropriate to the
needs of school districts undergoing desegre
gation, have authorization levels which are
sufficiently above current levels of appropria
tion to permit additional appropriations.

Mr. JAVITS. Mr. President, in the
debate Monday night, the distinguished
chairman of the Education Subcommit
tee, Mr. PELL, raised a very valid ques
tion as to whether this appropriation
would be consistent with the relevant
authorizing legislation. In response to
this, I submit for the RECORD a memo
randum from the General Counsel's Of
fice of the Department of Health, Edu
cation, and Welfare. It is the opinion
of the Department that existing author
ity is entirely adequate to carry out the
programs contemplated.

I ask unanimous consent that the
memorandum referred to be printed at
this point in my remarks:

There being no objection, the memo
randum was ordered to be printed in
the RECORD, as follows:

duced on June 16 by Senator MONDALE
for himself, and other Senators, includ
ing myself.

The Appropriations Committee has
had an opportunity, therefore, to con
sider this proposal and one may find the
detailed testimony concerning it on pages
733 through 781 of the hearings on H.R.
17399.

This proposal would carry out the first
step of the plan proposed by the Presi
dent in his May 21 message to the Con
gress to provide $1.5 billion in assistance
on desegregation to schools throughout
the Nation over the next 2 years.

In order to meet the emergency situa
tion of schools facing September dead
lines this year, the amendment would
provide funds under six authorities pres
ently existing in law. Also, as the dis
tinguished chairman of the Subcommit
tee on Education, Mr. PELL, pointed out
this morning during hearings of the sub
committee, this amendment will serve as
a test vehicle for gauging the etIicacy of
the larger $1.5 billion administration
proposal to which I have referred.

I ask unanimous consent that there be
printed in the RECORD a memorandum
citing the individual statutes, the
amounts which would be utilized under
each, and a description of the authority.

There being no objection, the memo
randum was ordered to be printed in the
RECORD, as follows:

MEMORANDUM

1. Community development programs:
$100,000,000.

Economic Opportunity Act of 1964, Title
II, Urban and Rural Community Action Pro
grams. This title's purpose is to help focus
available local, State, private, and Federal
resources upon the goal of enabllng low-in
come famllles, and low-income individuals
of all ages, in rural and urban areas, to at
tain the skills, knOWledge, and motivations
and secure the opportunities needed for them
to become fully self-sufficient. Presently
funded under this authority are Headstart
and Follow Through, among others.

2. Personnel development programs: $9,
000,000.

Education Professions Development Act,
Part D, Improving Training Opportunities
for Personnel Serving In Programs of Educa
tion other Than Higher Education. Programs
or projects under this part are funded to im
prove the quaUficatlons of persons serving or
preparing to serve in educational program in
elementary and secondary schools (InclUding
preschool and adult and vocational educa
tion programs) or postsecondary vocational
schools or to supervise or train persons so
serving.

3. Major demonstrations: $14,000,000.
Cooperative Research Act. This Act au

thorizes projects for research. surveys, and
demonstrations In the field of education, and
for the. dissemination of information derived
from educational research.

4. Dropout prevention: $5.000,000.
Elementary and Secondary Education Act,

Section 807, This section authorizes demon
stration projects InVOlving the use of inno
vative methOds, systems, materials, or pro
grams which show promise of redUCing the
number of children who do not complete theIr
education In elementary and secondary
schools.

5. Technical assistance: $15,000,000.
Clv!l Rights Acts of 1964, Title IV. This

title authorizes rendering technical assist
ance to school boards in the preparation,
adoption, and Implementation of plans for
the desegregation of pubUc· schools.

6. Planning and evaluation: $5,000,000.

Pastore
Pearson
Pell
Percy
Prouty
Proxmlre
Randolph
Rlblcolf
Saxbe
Schwelker
Scott
Smith, Maine
Smith, Ill.
Stevens
Symington
Tydings
WIlUams, N.J.

AMENDMENT NO. 737

Mr. JAVITS. Mr. President, I submit
an amendment intended· to be proposed
by me for appropriations in the amount
of $150 million for emergency assistance
to desegregating local educational agen
cies. Tpis amendment carries f(jrward
the recommendations of thePresfdent
contained in his message to the Congress
of May 25. . .

The amendment is similar to the text
of the parallel provision contained in
chapter VII of the supplemental appro
priation bill;H.R. 17399, as reported to
the Senate by the Appropriations Com
mittee with two important exceptions
first, the item which made. the previous
provision out .of order hasbeenelimi
nated, and second, the amendment in
cludes as its second proviso the key· ele
ments of the three amendments includ
ing the .form decided by recall-intro-

OFFICE OF EDUCATION APPROPRIA
TIONS, 1971-AMENDMENT

So Mr. SCOTT'S amendment was agreed
to.

Mr. JAVITS. Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. GRIFFIN. Mr. President, I move
to lay that motion on the table.

The motion to lay on the table was
agreed to.

Bayh
Dodd
Fannin
Goldwater
Goodell
Gravel

Aiken
Allott
Anderson
Bellmon
Boggs
Brooke
Burdick
Case
Church
Cook
Cooper
Cranston
Dole
Dominick
Eagleton
Fong
Griffin
Harris

The Senator from New York (Mr.
GoODELL) is detained on otIicial business.

If present and voting, the Senator
from South Dakota (Mr. MUNDT) would
vote "nay."

The pair of the Senator from New
York (Mr. GOODELL) has been previously
announced.

The result was announced-yeas 53,
nays 27, as follows:

[No. 169 Leg.)
YEA8-53

Hatfield
Hughes
Inouye
Jackson
Javlts
Jordan, Idaho
Kennedy
Magnuson
Mathias
McGee
McGovern
McIntyre
MUler
Mondale
Montoya
Moss
Nelson
Packwood

NAYS-27
Allen Ellender Jordan, N.C.
Baker Ervin McClellan
Bennett Fulbright Sparkman
Bible Gore Spong
Byrd, Va. Gurney Stennis
Cannon Hansen Talmadge
Cotton Holland Thurmond
Curtis Hollings Williams, Del.
Eastland Hruska Young, N. Dak.
PRESENT AND GIVING LIVE PAIRS, AS

PREVIOUSLY RECORDED-3
Byrd of West Virginia, against.
Mansfield, for.
Tower, against.

NOT VOTINo-17
Hart Murphy
Hartke Muskle
Long Russell
McCarthy Yarborough
Metcalf Young, Ohio
Mundt
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