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a week ago, there are better men than
those of us who represent our States.
There probably al'e better candidates for
the U.S. Supreme Court than Judge
Carswell. Perhaps such a man could be
found. But I gave my own opinion; it
may not have any weight. It seems that
we have been a long time without a
ninth judge on the Supreme Court. We
have had extended debate. if not a fili
buster. on the floor of the Senate with
reference to Judge Carswell. I would
guess the same accusers could dredge up
something against the next nominee.
Why not wait until after November?
Perhaps then there would not be quite
the problem we have today in the Senate.

The PRESIDING OFFICER. Who
yields time?

Mr. CRANSTON. Mr. President. I sug
gest the absence of a quorum, and I ask
unanimous consent that the time be
charged to both sides.

The PRESIDING OFFICER. Is there
objection? The Chair hears none and
it is so ordered.

The clerk will call the roll.
The assistant legislative clerk pro

ceeded to call the 1'011.
Mr. MANSFIELD. Mr. President, I ask

unanimous consent that the order for
the quonun call be rescinded.

The PRESIDING OFFICER (Mr. HOL
LINGS). Without objection, it is is so
ordered. .------
ORDER FOR ADJOURNMENT UNTIL

10 O'CLOCK TOMORROW
Mr. MANSFIELD. Mr. President, I ask

unanimous consent that when the Sen
ate completes its business today, it stand
in adjournment until 10 o'clock tomor
row morning.

The PRESIDING OFFICER. Without
objection. it is so ordered.

(Later in the day the above order was
modified to provide for the Senate to
convene at 9:30 a.m. tomorrow.)

ORDER FOR RECOGNITION OF SEN
ATOR THURMOND AND SENATOR
TYDINGS TOMORROW
Mr. MANSFIELD. Mr. President, I

ask unanimous consent that after the
Chaplain has delivered the prayer, the
Senator from South Carolina (Mr.
THURMOND) be recognized for not to
exceed 25 minutes; and, following that,
the Senator from Maryland (Mr. TYD
INGs) be recognized f-or not to exceed
30 minutes.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from Montana? The Chair hears none,
and it is so ordered.

SUPREME COURT OF THE
UNITED STATES

The Senate continued with the con
sideration of the nomination of George
Harrold Carswell to be an Associate
Justice of the Supreme Court of the
United States.

Mr. HRUSKA. Mr. President, I yield
20 minutes to the Senator from Ken
tucky (Mr. COOPER).

The PRESIDING OFFICER. The Sen
ator from Kentucky is-recognized for 20
minutes.

Mr. COOPER. Mr. President. just over
a week ago, I stated pUblicly that I would
vote to confirm Judge Carswell to be an
Associate Justice of the Supreme Court.
I made the statement after reading the
report of the Committee on the Judi
ciary. the record of the hearings, and
some of the opinions which were rendered
by Judge Carswell and which were cited
in the record which is before the Sen
ate. I came to the conclUsion that I would
vote for Judge Carswell's confirmation.

Since that time, however, I have been
so amazed by the nature of the attacks
upon Judge Carswell. which do not re
flect the record of the hearings, but
made. perhaps. by some persons who
have never seen the hearings. let alone
read them, that I have felt I could not
vote against Judge Carswell without
being guilty of the bias and prejudice
which has been so freely charged against
him.

While it is a late hour. I want to pro
vide as succinctly as I can my reasons
for suppOrting Judge Carswell.

I assume. and I believe. that the pri
mary quality of an appointee to the
Supreme Court is integrity and common
honesty. I know that an appointee must
have judicial competence in addition,
and I will address myself to that proposi
tion later. but I assert that the primary
attribute of a judge must be his integrity
and honesty.

While the cases differ. I announced in
the Senate in 1968 that I would vote
against Justice Fortas to be Chief Jus
tice and, in 1969, I voted against Judge
Haynsworth because I had found in the
record concrete, open evidence of their
failure to obey the judicial canons of
ethics. In sharp contrast, there is no
proof in the record to challenge the hon
esty or ethical conduct of Judge Carswell
except the argument-very thin when
the facts are closely examined-that he
was evasive or attempted to mislead the
committee upon his connection with
Capital City Country Club transaction.

His basic honesty and integrity as a
man and in the trial of cases is attested
in the record by judges of the district
court, judges of the circuit court of ap
peals-courts on which he has served
by lawyers. and by outstanding citizens
such as former Gov. Leroy Collins, men
among whom he has lived and worked.

Mr. President, I ask unanimous con
sent that there be printed in the RECORD
a list of the members of the circuit court
of appeals supporting his nomination
and a copy of the telegram sent by the
district judges of the fifth circuit to the
President supporting Judge Carswell.

There being no objection, the list was
ordered to be printed in the RECORD, as
follows:

CIRCUIT COURT OF APPEALS JUDGES
Walter Gewen, Griffin Bell, Homer Thorn

berry, James Coleman, Robert Ainsworth.
David Dyer, Ryan Simpson, Lewis Morgan.

Charles Ciarke, Joe Ingraham, Warren Jones.

DISTRICT JUDGES OF THE FIFTH CIRCUIT
APRIL 3. 1970.

The PRESIDENT,
The White House,
Washington, D.C.

DEAR Ma. PRESIDENT: The undersigned
United States District Judges of the Fifth
Circuit endorse your nominee. Circuit JUdge
Harrold Carswell, as being well qua!lfied

to serve llS Associate Justice of the Supreme
Court.

Respectfully,
seybourn H. Lynne, Clarence W. Allgood,

Frank H. McFadden, Frank M. Johnson,
Jr., Daniel H. Thomas, Virgil Pittman,
Winston E. Arnow, David L. Middle
brooks, Jr.

Joseph P. Lieb, William A. McRae, Jr.•
George C. Young, Charles R. Scott, Ben
Krentzman, Charles B. Fulton, WiI
!lam O. Mehrtens, C. Clyde Atkins.

Ted Cabot, Joe Eaton, Sidney O. Smith,
Jr., Newell Edenfield, Albert J. Hender
son. Jr.• Wllliam A. Bootle, J. Robert
E11Iott, A~xander A. Lawrence.

Elmer Gordon West, Herbert W. Christ
enberry"Edward J. Boyle, Sr., Lansing
L. Mitchell, James A.Comiskey. Ben C.
Dawkins, Jr., Edwin F. Hunter, Jr.,
Richard J. Putnam.

William C. Keady, Orma R. Smith, Wil
!lam Harold Cox. Dan M. Russell, Jr.,
Walter L. Nixon, Jr., Joe Ewing Estes,
Leo Brewster. Halbert O. Woodward.

Ben C. Connally, Allen B. Hannay, Ray
naldo G. Garza, James L. Noel, Jr., Joe
J. Fisher, Adrian A. Spears, Dorwin W.
Suttle, Jack Roberts.

Ernest Guinn, Guthrie Ferguson Crowe,
Harlan H. Grooms, Emett C. Choate,
George W. Whitehurst, Frank A.
Hooper, T. Whitfield Davidson, Robert
E. Thomason, Allen Cox.

Mr. COOPER. These jUdges, the Flor
ida Bar Association and many lawyers
have testified to the committee. to the
Senate, and the country that Judge Cars
well is a competent judge and they have
recommended him for confirmation to
the Supreme Court.

Mr. President. I would say at this point
that the recommendations of the lawyers
and judges who know him, who have
been in his court, who have observed his
work professionally and who have tested
the bias or prejudice or lack of it. must
be entitled to weigh and respect unless
there is a biased belief in the Senate
of the United States and among deans
and faculties of law schools against
these men, that because they live in .the
district of Judge Carswell. or because
they come from the South. they cannot
give a true and unbiased recommenda
tion of Judge Carswell.

No orie challenges his lifelong record
of integrity, except some members of
the Committee on the Judiciary and
some members of the bar, deans and fac
ulties of some law schools, who do not
know him, and had not practiced before
him. with the exception of a miniscule
few who testified before the committee.

His lifelong record integrity is impor
tant. It stands to support a judge in time
of sudden attack. If a judge is basically
honest and possesses the integrity which
is joined with conscience, it will prevail
against the human bias and emotions
which test a trial or appellate judge. It
sets aside in my mind the efforts to dis
credit Judge Carswell.

Unable to make a case of unfaithful
ness to the Canons of JUdicial Ethics
which many had ignored in the cases of
Fortas and Haynsworth, the fight
against him shifted to the arguments
that he is not competent to be an Asso
ciate Justice of the Supreme Court, that
he is prejudiced and biased toward our
black citizens and. as I have noted, to
the claim of evasiveness before the Judi
ciary Committee. In the last case, all of
the facts adduced in the hearings have



10756 CONGRESSIONAL RECORD -SENATE April 8, 1970
not been stated in the debate by those
who oppose him.

As to his competence, he has had more
experience, and a very varied experience
as a U.S. district attomey, as a trial dis
trict judge and as a member of the cir
cuit court of appeals than any judge
now sitting on the Supreme Court prior
to appointment with the exception of
Chief Justice Burger. The record shows
that as a district judge he presided in
approximately 4,500 cases. About 2,500
were criminal and 2,000 were civil. In a
letter to the chairman of the committee,
it is stated that 7,000 to 8,000 motions
and judgments were rUled upon by
Judge Carswell, and it is a fair judg
ment, I believe, that perhaps one-fourth
of these could have been subject to ap
peal. The fact that only 44 appeals from
his decisions were made in 2,500 crimi
nal ca.ses and I understand 63 civil ap
peals attest to the fact that lawyers who
practice before him believe that his de
cisions were fair and were rooted in the
law, Lawyers appeal cases when the pre
siding judge is recognized as a poor
judge, but this was not the case with
Judge Carswell.

It is said, and correctly so, that Judge
Carswell was reversed in 40 percent of
his civil cases, as compared to the av
erage of 20 percent reversals of other
judges of the fifth circuit, and that he
was reversed in eight decisions of his
criminal cases. This is not necessarily
conclusive as to his competence consid
ering the large number of cases he tried
and considering the evolving status of
civil rights law since the Brown decision,
and the Civil Rights Acts enacted by the
Congress. Do the dissenting opinions of
Justices Frankfurter, Holmes, Harlan,
and Potter prove them to be mediocre
judges? I do not think so.

The views of deans and faculties of law
schools are entitled to respect, but they
have had little experience in the courts,
and in the trial courts where a multi
plicity of issues arise.

In the Fifth Judicial District, the over
whelming majority of district judges of
the circuit court of appeals, the Florida
bar and the appropriate committees of
the American Bar Association have be
lieved that his decisions were fair and
rooted in the law.

What then stands in the way of his
approval? It is a charge that the patent
ly racist speech he made in 1948, at the
age of 28, as a candidate for the Georgia
Legislature, still directs him and that he
is biased and prejudiced. He has repudi
ated unequivocally this ra«ist statement
of 1948. But inquiry has been made, and
properly so, whether the I?rejudice that
animated his 1948 speecji continues to
direct Judge Carswell. I must say, in
reading the record, that I have found
nothing to support such a claim. The
claim itself has been expanded and exag
gerated to extremes which are not sup
ported by the facts brought before the
Senate.

The chief argument that Judge Cars
well is prejudiced, is racially biased, rests
upon two propositions. The first concerns
his participation in the incorporation of
a country club in Tallahassee, Fla., in
1956. The second is that his decisions in

cases heard by him, were racially preju
diced.

I shall deal with the country club case
first. The dissenting views of committee
members and the speeches of his op
ponents do not lay before the Senate all
of the facts concerning the country club
case. The Tallahassee Country Club, a
private club, was conveyed to the city in
the depression years of the thirties.

Under a clause in the deed, it was re
conveyed to the private club in 1956,
when it was failing financially. The Capi
tal City Country Club, Inc., was formed.
A citywide drive was promoted to achieve
a membership of 300 to 350. Judge Cars
well became a subscriber and was listed
as an incorporator and a nominee-direc
tor to serve until the club's first annual
meeting. Later the property was conveyed
to another club--a nonprofit club which
Judge Carswell joined in 1963-66 so that
his sons could play golf. He resigned from
the club in which he had been an incor
porator a few months afterward.

The charge is made that Judge Cars
well participated in the establishment of
the Capital City Country Club for the
purpose of exclUding black members and
circumventing the decisions of the
courts. While that may have been the
purpose of some, Judge Carswell said
again and again that he did not do so
and that he never discussed such a pur
pose with anyone. Former Gov. Leroy
Collins, and a former Director of Com
munity Relations-dealing with the
problems of minority citizens to which
he was appointed, I believe, by the late,
President Kennedy-and there is no
more respected, unbigoted man in our
country than Leroy Collins, who became
a subscriber like Judge Carswell, alld he
too testified before the committee that
he had no purpose of discrimination in
joining the club.

The critics that seemed to abandon the
substantive issue of racial discrimination
in regard to the country club and quickly
shifted to an effort to prove Judge Cars
well was evasive, and attempted to mis
lead the committee about the fact that
he was an incorporator of the Capital
City Country Club Inc. It is true that
Judge Carswell had seen some photo
static copies of papers tendered him by
Mr. Charles Horsky and Mr. Ramsey the
evening before the commencement of
hearings, showing him an incorporator
and that his first response to a question
by Senator HRUSKA was that he was not
an incorporator. But In statement after
statement the first day of the hearings
and in the first session of the hearings as
well as in the second day. Judge Carswell
said he was an incorporator, that the
records would indicate the position that
he held and he asked the committee to
place in the record of the hearings the
complete records of the country club
deed and transaction, and that these
official records would accurately describe
his complete connection in this matter.

This statement appears on page 49 of
the hearing record, when he said to the
chairman:

Judge CARSWELL. Yes, sir; I would like to
make this one statement: Whatever the
records show about that, of course, is the
highest and best evidence. I testified here
purely from memory.

No.1, r had absolutely no discussion with
anyone at any time about this matter having
anything to do with discriminatory prac
tices, if there were any.

No.2, What I have to say about the matter
is that whatever the records show and what
ever capacity it may be listed that I am in,
Whether it be director, president, incorpo
rator, or potentate, as I tried to suggest
earlier, I had no conversations with anyone
about any actiVities of that organization in
any manner at all.

Now, What the details of the corporate
transactions are as to When one was formed
and what name appears on what piece of
paper, those records would be the best evi
dence. I respectfully request that I be af
forded the opportunity to get them in the
record as fast as they get here, and they are
already on the way.

I am rather surprised that none of his
opponents in the JUdiciary Committee
placed in the record the statement I have
just read, which Judge Carswell made
during the course of these hearings.

Whatever the cause of his first answer
before the committee, whether because
of confusion between his status in the
two clubs, or the desire to await the ac
curate records which he had requested, I
think it absurd to believe that Judge
Carswell was consciously and delib
erately misleading the committee when
the story had been published in the
newspapers, when the records were pub
lic and published for all to see and when
he himself was saying to the committee,
that he desired that the complete public
documents be placed in the record of the
hearing. The documents were placed in
the hearing record and they make UP a
rather voluminous record amounting to
43 pages.

The final charge Is that Judge Cars
well showed bias in the cases he heard
and determined.

I consider the analysis placed In the
record by the Senator from Nebraska
(Mr. HRUSKA) on pages 311 to 319, the
best reasoned and fairest analysis of the
civil rights cases tried by Judge Cars
well.

I may say that while I have not read
all of these opinions, I have read the
opinions which have been questioned by
those who oppose his nomination. I
would agree he was not an innovator or
leader in the field of civil rights; yet in
fairness to him it must be reported for
the record in this debate that:

He was the first to enter orders di
recting school desegregation in Florida.

He ordered desegregation of a barber
shop located in a hotel, and I believe he
was the first to enter such orders of such
a facility and propel"ly so, following the
Civil Rights Act of 1964.

While this case is termed not impor
tant by critics, I am informed that it
was the first case decided in the United
States dealing with a barber shop located
in another public facility. I remember
that during the debate on the Civil
Rights Act of 1964, interpretation was
provided that the Civil Rights Act would
cover such a facility even if it were lo
cated as a part of another bUilding
rather than as a separate enterprise.
The point is, he was the first who fol
lowed that interpretation.

He issued, and without delay, desegre
gation orders of airport facilities.
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In a recent case, Robinson v. Coop

wood, 292 Fed. Supp. 926, he joined in a
decision in the circuit court of appeals
reversing the decision of the district court
and holding under the first and 14th
amendments that local officers could not
require unreasonable notice-and the
notice here was only 1 hour of demon
strations and marches undertaken to pro
test the denial of civil rights.

Considering his record in the trial of
2,500 criminal cases, in which questions
of civil liberties arise constantly, con
sidering the few appeals from his 2,000
civil cases and the full record of his deci
sions in civil right cases, I do not believe
that it can be said that they show an in
herent bias or prejudice against the civil
rights of minorities.

The PRESIDING OFFICER. The time
of the Senator has expired

Mr. COOPER. Mr. President, will the
Senator yield to me for 2 additional
minutes?

Mr. ALLOTT. I yield 2 minutes to the
Senator from Kentucky.

The PRESIDING OFFICER. The Sen
ator {rom Kentucky is recognized for 2
minutes.

Mr. COOPER. Mr. President, I can only
say that I approached this case exactly
as I did the Fortas case and the Hayns
worth case. I did not announce my deci
sion until after reading the hearings and
a great number of the cases cited and
reading, if not hearing, the speeches of
the chief supporters and opponents of
Judge Carswell.

I am aware that his statement in 1948
offends our black fellow citizens as it of
fends me. But if the spirit is not harbored
by him, and I believe the evidence shows
that it is not, then, as I said in the com
mencement of this statement, I would
be prejudiced and biased if I should allow
anything other than the facts to control
and direct my decision to vote for or
against Judge Carswell.

It is upon these grounds that I have
made my decision to vote for his con
firmation.

Mr. CRANSTON. Mr. President, will
the Senator yield to me?

Mr. COOPER. I yield to the Senator
from California on his time.

Mr. CRANSTON. I wish to say that I
differ with the Senator only with great
reluctance because he is one of the most
admired and respected Members of this
body. That admiration and respect is
held on both sides of the aisle, and I
would add my personal affection for the
truly great Senator from Kentucky.

I was distressed when I read in the
newspapers that Senator' COOPER had
taken the position he has taken in this
matter, primarily because in his state
ment the Senator said that no questions
had been raised regarding violations of
the Canons of Judicial Ethics. I wonder
if the Senator was aware that I had
raised questions in that regard?

Mr. COOPER. I did not hear the
Senator.

Mr. CRANSTON. I wondered if the
Senator was aware that I had raised
questions of violations of the Canons of
Judicial Ethics by Judge Carswell.

Mr. COOPER. I read of the Senator's
concern about a letter written in suP
IJurt of Judge Carswell by Mr. Charles

Wilson, a lawyer now in the employ of
the Government. If the Senator has
raised questions specifically about viola
tions of certain canons, I would like him
to tell me what they are.

Mr. CRANSTON. Canons 5, 10, and 34
of the Canons of Judicial Ethics say,
among other things, that a judge should
be temperate, attentive, patient, impar
tial, and courteous to counsel, espe
ciallY to those who are young and
inexperienced.

Quite apart from the matter of the
letter from. Charles F. Wilson, my staff
or I talked with 10 civil rights attorneYs,
black and white, who appeared in Judge
Carswell's court in Florida. All 10 re
counted to me experiences in his cow1;
tantamount to--and I charge they
amount to--violations of the Canons of
Judicial Ethics.

Among other things, these 10 people
unanimously told me or my staff that
Judge Carswell had paid no attention to
them, that he seemed to have prejudged
their cases, that he turned his back on
them when they were presenting their
cases, that he lost his temper, and that
his voice rose. One told me that he felt
he was not in a court where there was
a judge present, but where he was facing
two attorneys who were on the other
side.

It would seem to me to be very plain
that this raises very serious questions in
regard to the judicial conduct required
by the Canons of JUdicial Ethics. I
am sure the Senator agrees with me that
ethics relate not only to money matters,
as in the case of Judge Haynsworth, they
relate to other matters and touch upon
other interests.

No money matter has been brought to
the Senate's attention in terms of any
negative charges regarding Judge Cars
well, but ethical questions relating to
other matters have come to the atten
tion of the Senate. They have certainly
come to the attention of the Senator from
California.

These ethical questions do not neces
sarily reach Judge Carswell's decisions in
civil rights cases. My comments-indeed
my judgment-goes directly to the be
havior of Judge Carswell while on the
bench or in chambers when civil rIghts
matters were before him.

Mr. COOPER. Let me respond to the
distinguished Senator by saying I agree
with him fully that questions of conduct
are not related solely to money matters.
But I must say money matters are very
important. But to get to the question of
the Senator from California, I have read
thestatements-

Mr. CRANSTON. Mr. President. may I
understand that the time of the Senator
from Kentucky is being charged to his
side, as he asked that my time be charged
to my side?

Mr. COOPER. Yes.
I have read the statements in the rec

.ora dealing with those charges. I believe
at least four witnesses testified to the fact
that Judge Carswell was not courteous
to them; more that he was rude and op
pressive to them. It is very interesting
that one witness testified that Jud;e
Carswell granted the relief he sought for
his clients but continued to say he just
did not like Judge Carswell. As to the

others the Senator has interviewed, I
would have to consider their testimony,
and give to it the weight it properly
should have, In relation to the fact that
dozens of lawyers and judges testified
personally, or through their associates
that Judge Carswell was courteous and
fair to lawyers and litigants before him.

The American Bar Association Com
mittee, after its investigation, testified to
and approved Judge Carswell's compe
tence, integrity, ane. judicial tempera
ment. Judicial temperament, of course,
would concerd directly the question of
conduct, demeanor, and fairness on the
bench, and also lack of bias and prej-
udices. .

Mr. TYDINGS. Mr. President, will the
Senator yield on that point?

Mr. COOPER. Yes, in just a minute.
One other point: One lawyer addressed
a letter to the committee which is in the
record. I think it is one of the most
sensible and> reasonable ones bearing on
the Senator's point. He said that at
times Judge Carswell showed irritation,
but the irritation arose when these law
yers continued to persist in raising ques
tions on legal points upon which he had
ruled.

Lawyers know that is a common oc
currence particularly by very aggressive
lawyers before the court.

I have practiced in the Federal dis
trict courts and before the circuit courts
of appeals. I have observed judges who
seemed to be discourteous to lawyers,
to district attorneys, and officers of the
court, but they were not actually dis
cow-teous but strict judges.

I considered after reading the evi
dence, that the charges have slight
weight as bearing upon his judicial tem
perament. One would have to strain at
the record in this case to find a reason
to attack Judge Carswell's judicial tem
perament and, as I have said, his
integrity.

The PRESIDING OFFICER. Who
Yields time?

Mr. TYDINGS. Mr. President, will the
Senator yield to me, on our time?

Mr. COOPER. Yes. I yIeld.
Mr. TYDINGS. I would like to ask the

Senator from Kentucky, since he men
tioned the American Bar Association
committee, whether or not he was pres
ent in the Chamber about a week and a
half ago when three of us, including the
Senator from Massachusetts (Mr.
BROOKE) and the Senator from Mary
land (Mr. MATHIAS), engaged in a col
loquy about the mechanics of the Ameri
can Bar Association endorsement.

Mr. COOPER. Yes.
Mr. TYDINGS. Was the SenateI' here?
Mr. COOPER. I was not in the Cham-

ber. I read the RECORD. I would know the
procedures even if I had not read it.

Mr. TYDINGS. Does the Senator real
ize that the American Bar Association
Committee, for reasons with which I am
not familiar, gave their endorsement or
approval not only before reading the
record, but before hearing any of the
testimony of those who testified in the
hearings before the Senate JUdiciary
Committee? Does the Senator know
that?

Mr. COOPER. Yes; I know that, and
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then I know that later. after the hearings
were concluded, the committee affirmed
its first recommendation.

Mr. TYDINGS. Does the Senator know
that the full testimony of John Lowen
thal. professor of law at Rutgers. who
was one of those attorneys involved in
civil rights cases before Judge Carswell.
was not before the American Bar Asso
ciation Committee when they gave their
original endorsement?

Mr. COOPER. No; I do not know that.
Mr. TYDINGS. Does the Senator know

that he asked them for 1 day to make a
complete written statement, and they
would not even wait for him?

Mr. COOPER. I do not know what oc
curred between the Bar Association Com
mittee and Mr. Lowenthal. He testified
before the Senate committee and I know
that it is reported in the hearings that
the American Bar Committee inter
viewed leading lawyers who had prac
ticed before Judge Carswell, and were
acquainted with him.

Mr. TYDINGS. Certainly. the leading
lawyers, the blue ribbon lawyers in the
top law firms. But they did not interview
any of the lawyers who had represented
poor clients, or black clients, or civil
rights clients before Judge Carswell.

How does the Senator account for the
fact that we have a telegram here, signed
by 35 black lawyers in the State of Flor
ida, two of whom were jUdges, one a
former assistant U.S. attorney, and one
a former assistant attorney general of
the State of Florida, Who stated that
they were steadfastly opposed to the
Carswell nomination because of his an
tagonistic attitude toward black and civil
rights litigants? What sort of analysis
is that of the American Bar Association?

Mr. COOPER. The Senator is chal
lenging their analysis, and I am sure
there is some merit to what he says. The
committee ought not to make a decision
until the records were closed. But the
committee did make a second decision
confirming its first recommendation.
Does the Senator know whether any of
the lawyers he has refen-ed to tried cases
before Judge Carswell?

Mr. TYDINGS. I have statements in
here from seven Florida lawyers who
tried cases before him, and from two
who are now judges.

Mr. COOPER. How many?
Mr. TYDINGS. Seven. The point is,

the American Bar Association checked
with the top lawyers of the top firms who
appeared before Judge Carswell, without
any type of examination in depth, and
once the ABA Committee was on record,
without having heard the testimony, they
did not have enough courage to reverse
themselves. '"

Does the distinguished! Senator real
ize that in the Florida State law school
in Judge Carswell's own hometown, a
majority of the full-time faculty said he
was unfit to go on the Supreme Court?
How could the American Bar Association
ignore the law school In his own home
town?

Mr. COOPER. The Senator will have
to address his question to the American
Bar Association.

Mr. TYDINGS. I was just pointing out
that the American Bar Association en-

dorsement, does not have muchwe!ght,
because of the manner in which it was
derived.

Mr. COOPER. As the committee was
required to give an opinion as to his com
petence, his integrity and his judicial
temperament, does the Senator say that
they were dishonest in what they said
about him?

Mr. TYDINGS. I say that their judg
ment was poor, that their examination
was incomplete, and that they could not
possibly render a fair decision, without
examining the facts anci interviewing
counsel who appeared before him, other
than a few lawyers from the top law
firms.

As the distinguished Senator well
knows, having been a judge and a prac
ticing lawyer himself, in every commu
nity there are certain lawyers who are,
generally speaking, at the top of the bar
association social echelon.

But when you consider a man for the
the Supreme Court, you ought to con
sider more than just the word of one or
two lawyers or one or two judges who sit
with him. How is it that the American
Bar Association Committee did not even
bother to interview Judge Tuttle, the
former chief judge of his circuit? Why
did they not call him before their com
mittee when they reviewed their deci
sion?

Mr. COOPER. I do not know. Perhaps
they--

Mr. TYDINGS. I mean, he is the dis
tinguished former chief judge of the
circuit, a distinguished former chairman
of the Georgia State Republican Com
mittee, a fair man. How is it they did not
call on Judge Wisdom?

Mr. COOPER. As to the Senator's
rhetorical questions, let me say this, and
I can make my case: The Senator can
ask why did they not call X, Y, and Z
from now until 1 o'clock, but the record
shows that the Amelican Bar Associa
tion Committee did-now, listen to me,
please, because it is in the record-that
its members did inquire of lawyers in
Florida who practiced before him and
knew his record. In addition, there are
a number of statements in this record
written by lawyers saylng that they have
been in his court when civil rights cases
were being tried, and they found him
unbiased and fair toward clients and
litigants.

Let me finish please. Furthermore
Judge Carswell's opponents did not com
ment in their speeches in the Senate on
the full record. I believe in fairness that
the whole story should be told. There
was no comment on the critic's part that
Professor Moore, one of the distin
guished teachers at Yale Law School, or
Professor Ladd, a former dean of the
Iowa Law School, had worked with Judge
Carswell in the establishment of an in
tegrated law school at Florida State Uni
versity. Both said he was unprejudiced
and unbaised. The Senator did riot report
tins to the Senate.

Mr. TYDINGS. But neither of them
had ever tried a case before him.

Mr. COOPER. His critics did not place
in the RECORD the full facts, and I think
they should have.

One further statement, and I shall
close. It is my understanding from the

CONGRESSIONAL RECORD-and I do not say
these things personally. becasue I respect
the judgment and the motivations of the
Senator from Maryland and of Senators
who oppose Judge Carswell-the senator
from Indiana (Mr. BAYH) had written
the president of the Florida Bar Asso
ciation, Mr. Mark--

Mr. TYDINGS. Mr. Hulsey.
Mr. COOPER. Mark Hulsey. Jr., a man

the Senator from Maryland said was one
of the finest lawyers in this country.

Mr. TYDINGS. He is; and he is a per
sonal friend of mine.

Mr. COOPER. And asked Mr. Hulsey
to comment on the various civil rights
cases that Judge Carswell had tried, and
upon his judicial temperament. The Sen
ator from Indiana did not put the re
sponse of his inquiry in the RECORD.

Mr. TYDINGS. The testimony of Mr.
Hulsey is to be found right here in the
hearings transcript.

Mr. COOPER. Oh, his testimony is in
the hearings, but the Senator from In
diana who had written Mr. Hulsey. did
not place the answer in the RECORD.

Mr. President, I ask unanimous con
sent that Mr. Hulsey's reply of February
17, to Senator BAYH, which had previous
ly been placed in the CONGRESSIONAL REC
ORD by the distinguished senior Senator
from Florida (Mr. HOLLINGS) be includ
ed in the RECORD at this pOint.

There being no objection, the reply
was ordered to be printed in the RECORD,
as follows:

THE FLORIDA BAR,
OFFICE OF THE PRESIDENT,

Jacksonville, Fla., February 17, 1970.
Re nomination ot Judges G. Harrold Cars

well for Associate Justice of the U.S. Su
preme Court.

Hon. BIRCH BAYH,
U.S. Senator,
Washington, D.C.

DEAR BIRCH: I regret that an unexpected
travel schedule has prevented an earller re
ply to your letter of February 8, 19'10.

You have asked for my rebuttal on the
statement made on behalf of the National
Conference of Black Lawyers and the testi
mony of Professor William Van Alstyne.
While it is now probably moot, I hope It wl11
give you cause to reflect again on the entire
subject and vote to confirm Judge Carswell
when the matter is considered by the full
Senate.

As I indicated to you earller. it Is certainly
ironic that Judge Carswell Is charged with
being a racist. My experience With him and
his reputation in the Northern District of
Florida are just to the contrary.

The statment made by the Nationa~ Con
ference of Black Lawyers is replete with mis
taken assumptions and premises. It argues
rather than states facts. Understandably,
the National Conference would have dl1li
culty in being objective.

The testimony of Professor Van Alstyne is
a different matter. His credentials are im
pressive. Conspicuous by its absence is his
lack of trial practice. Professors are qualified
to critique. Appellate decisions but it takes
the trial lawyer to evaluate the trial JUdge.
Professor Van Alstyne expected your com
mittee to give his criticism of JUdge Cars
well greater weight because he supported
Judge Haynsworth. Apparently, he did not
appreciate the difference between the at
mosphere in the trial arena and the serene
Appellate Court.

No useful purpose will be served by a com
plete rehash of the various causes cited. In
passing, however. I Will comment on them:

1. Due v. Tallahassee. The real issue in this
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case was when is a summary judgment proper
and also what states grounds for relief un
der the Civil Rights Act.

2. Singleton v. Board. This mootness Issue
was scarcely raised below. The Issue boiled
dOwn to credibility. A trial jUdge who saw
the parties thought one way, the Appellate
Court disagreed.

3. Dawkins v. Green. The District Court
found there was no material issue of fact to
be resolved and granted summary jUdgmel:lt.
The Circuit Court disagreed.

4. Steele v. Board. This case was remanded
because of a new decision, U.S. and Linda
Stout v. Jefferson county Board of Educa
tion, rendered by the Fifth Circuit after the
District Court Order.

5. Augustus v. Board. The Fifth Circuit
Court of Appeals held it was error to grant a
motion to strike the allegations relating to
the assignment of teachers, principals and
other school personnel because this was not
a matter that had "no possible relation to the
controversy". The Circuit Court also stated
that:

"In the exercise of Its discretion, however,
the district court may well decide to post
pone the consideration and determination of
that question until the desegregation of the
pupils has either been accomplished or has
made substantial progress."

ThUS, it appears that the Circuit Court
recognized that the issue of assignment of
school personnel was not one that must be
decided Immediately, it was only an Issue
that must not be disposed of by a motion to
strike. '

Professor Van Alstyne did mention the
Brooks and Pinkney cases as being favorable
to civil rights plaintiffs. Other civil rights
cases where the Judge's action was sustained
include:

Robinson v. Coopwood, 415 F. 2d 1377
(1969) .

Baxter v. Parker, 281 F. Supp. (1968).
Steele v. Taft (July 19, 1965).
Ball v. Yarborough, 281 F. 2d 789.
Knowles v. Board Of Instruction Of Leon

County, 405 F. 2d 1206.
Presley v. City of Monticello, 395 F. 2d 675.
Professor Van Alstyne said he did not know

Judge Carswell. Perhaps if he had known him
in Tallahassee, had heard him cursed, had
listened to the harassing telephone calls and
practiced law in his Court, he would not have
been so quick to condemn him.

I appreciate very much your asking for my
comment. Please call on me again if I may
be of service to you.

Sincerely yours,
MARK HULSEY, Jr.

Mr. TYDINGS. The Senator from
Maryland introduced Mr. Hulsey to the
committee.

Mr. COOPER. I close by saying that in
my view, the complete record, and these
cases do not support the critical state
ments that have been made by the op
position, statements which have been re
peated in the news media, and they had
the right to repeat them, and use them
in editOlials.

Mr. TYDINGS. Will the Senator yield
for one further question?

Mr. COOPER. I yield.
Mr. TYDINGS. I would like to ask the

Senator another question.
If tbe Senator had been a member of

the Committee on the JUdiciary, and had
been initially predisposed to be neu
tral--

Mr. COOPER. I have been neutral.
Mr. TYDINGS. Had he had a personal

friend of his who was the president of
the Florida bar, whom he intrOduced, as
I introduced Mr. Hulsey, and that friend
testified in favor of Mr. Carswell, and

then late one afternoon the Senator had
had a young lawyer working for the De
partment of Justice come down to see
him and give him the following set of
facts, I ask the Senator whether he could
maintain that neutral position.

This was the situation: I had never
heard of the young lawyer, and had never
set eyes on him. He was a graduate of a
major law school in the East. As a matter
of fact, he was on the board of editors
of that school's law review.

While awaiting the bar examination
results, he served as a law clerk to vari
ous lawyers who were serving in the
South on a voluntary basis, generally for
7 days or 2 weeks, to defend voter regis
tratiol'> workers who were being arrested
for various reasons and who were being
harrassed in various areas of some
States, inclUding northern Florida.

The young lawyer then proceeded to
tell me of his first experience with Judge
Carswell. Bear in mind, now, that up to
that date I was neutral.

He said that his first case was one in
volving some seven or.eight voter regis
tration workers who were engaged in reg
istering black sharecroppers in the vi
cinity of Tallahassee. Of the group, a
majority were Floridians and blacks.

The particular case in issue involved
a farm, unposted, located on a public
road. The aunt of one of the registra
tion volunteers lived on the farm. The
voter registration workers went on the
farm, endeavoring to register the black
sharecroppers--

Mr. COOPER. Is this case not in the
record?

Mr. TYDINGS. Some of it, but not the
circumstances involved. What I want to
get across to the Senator is the fact that
this Justice Department man, risking his
job, came to me and told me a story. I
want to relate it all to the Senator and
ask how, after hearing this and then
bringing in the witnesses and having
them testify, the Senator could, in my
position or any other neutral position,
not feel that Judge Carswell was COlll
pletely lacking in jUdicial temperament.

The story is one that was not unusual
in that time period. The manager of the
farm accosted the workers and inquired
why the young workers were on private
property. They said it was not posted.
They offered to get off. But they were
not allowed to get off. They were ar
rested.

When they went before the local court,
the local court refused to permit them
out-of-State counsel. Finally, they were
thrown into jail, where their physical
well-being was threatened.

The young law clerk, Mr. Knopf,
worked some 12 or 14 hours on a writ of
habeas corpus petition to get them their
just due-namely, to get them released
and brought before Judge Carswell's
court.

The Senator knows what a writ of
habeas corpus is. If Senator X is being
held by somebody improperly, or a Mem
ber of the House of Commons has been
thrown into the Tower of London im
properly or if anyone were incarcerated
illegally, each would have the right to file
the writ and expect to be released by
court order. But that is not what hap
pened in Judge Carswell's court. He

turned down that long, well-prepared
writ of habeas corpus and told the young
man he had to find another special
forum. Finally, he fOWld the forum, and
when he prepared his paper, he was told
it did not have as much material as the
original one. Then he was brought into
the judge's chambers.

The bar association committee would
not wait 1 day to get his statement.
What is Mr. Knopf's recollection? The
judge was so belligerent, so outspoken
in his hostility to voter registration
drives and opt-of-State lawyers repre
senting the WOrkers, that Mr. Knopf was
fearful he was going to be thrown into
jail. The judge said, "I'm not going to
honor your case. I'm not going to hear
you. You don't have a case."

Finally, they prevailed upon him to
sign a writ of habeas corpus. And what
does the judge do? He immediatelY re
mands the case back to the local court,
denies them the right of a hearing, denies
them a stay pending appeal. When the
sheriff releases the workers, he immedi
ately throws them back into jail,

How can any fair-minded lawYer, on
the basis of that sort of testimony, stay
neutral, I ask the Senator?

The PRESIDING OFFICER. Who
yields time?

Mr. COOPER. May I have 2 minutes?
I will answer the rhetorical question.

The Senator has painted a very vivid
and dramatic picture of wrongdoing. I
have read the account in the record.
But the Senator does not finish the rec
ord. The end of this story is that Judge
Carswell granted the relief asked for,
and the action was later approved by
the courts.

Mr. TYDINGS. That is not the end of
it.

Mr. COOPER. It is the end of it.
Mr. TYDINGS. He signed the writ of

habeas corpus--
Mr. COOPER. I yield to the Senator

from Tennessee.
Mr. BAKER. Mr. President, a point of

order. Will the Chair inform me who
has the floor?

Mr. COOPER. I yield to the Senator
from Tennessee. I know other Senators
wish to speak.

I have studied the Senator's rhetorical
questions, and they are in the record.
People have hung on these statements
some hearsay, some of them contra
dicted-as reasons for being against this
nominee.

Mr. HRUSKA. Mr. President, I yield
3 additional minutes to the Senator from
Kentucky.

The PRESIDING OFFICER. The Sen
ator from Kentucky is recognized.

Mr. BAKER. Mr. President, do I cor
rectly understand that the Senator from
Kentucky has yielded to the Senator
from Tennessee?

Mr. COOPER. Yes.
The PRESIDING OFFICER. The Sen

ator from Kentucky has the floor.
Mr. COOPER. I yield to th~ Senator

from Tennessee.
Mr. BAKER. Mr. President, I thank

the Senator from Kentucky for yielding
so that I may do two things.

First, I wish to praise him for an elo
quent statement in defense of the nomi
nation of Judge Carswell to the Supreme
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Court of the United States, and to point
out that it is more than just the ordinary
observations of any of us who are peers
in this group on a Presidential nomina
tion. The statement comes from one
who, as the Senator from Maryland has
pointed out, is universally respected in
this body, who has been a distinguished
attorney in the Commonwealth of Ken
tucky, who has been a jurist of that
State and an active trial judge, who has
been in the forefront of Republicanism
in the South, in Kentucky, and in sur
rounding States and areas, and who was
educated in the East, who has a wide vi
sion of all the issues that confront this
troubled Nation and have confronted it
since virtually after the close of the Civil
War.

I commend him on his scholarly ap
proach to his determination of how his
vote will be cast on this issue.

Then I observe, Mr. President, that in
the last 20 minutes or so prior to my put
ting this point of order, it has been im
possible for me to tell who had the floor
and to determine whether or not the de
bate was on this record or upon repre
sentations allegedly made to the Senator
from Maryland. I do not know.

I make a second point: I was in the
vanguard, in the forefront, of those who
opposed the nomination of Justice For
tas to become Chief Justice of the United
States. I stood on this fioor long hours
and long days opposing that nomination
on the ground of the Justice's insensitiv
ity to financial matters, to the canons of
legal ethics, to his judicial career, point
ing out the inadequacy, in my view, of
the observations of the American Bar
Association about Justice Fortas. I must
comment, in closing, that I do not recall
that the Senator from Maryland had any
such caustic and critical remarks to
make about the American Bar Associa
tion's review procedures at the time we
were trying to prevent the nominatio~

of Justice Fortas. I ask only for equal
treatment at this time.

I thank the Senator from Kentucky
for yielding.

Mr. COOPER. I want to say, as I said
before, that my judgment is based on the
l"ecord.

Before I close, I would like to say that
as a border State representative, and as
one who before he came here was a law
yer and a judge in a small community,
that we dealt with civil rights matters
before they became urgent throughout
the country.

I am very glad that throughout those
years I have voted and have done every
thing I could to insure the equal rights
of all our citizens before l.'came to the
Senate and during my serv~ce here. But
I do not want to be biased!or prejudiced
against another man against the nomi
nee unless there is cause for such bias. I
have not found it in the facts in the rec
ord. I yield the floor.

Mr. CRANSTON. I yield 1 minute to
the Senator from Maryland.

Mr. TYDINGS. Mr. President, first on
the point raised by the Senator from
Tennessee with respect to whether or
not I was critical of the American Bar
Association review of the Fortas nomina
tion, the Senator will see in the RECORD

that several evenings ago, in a colloquy
with Senator COOPEJl, I pointed out that
I· think the American Bar Association's
procedures in respect to Judge Fortas'
nomination were as weak as they were
with respect to the Carswell nomination.
I do not think the American Bar Associa
tion should endorse candidates for the
Supreme Court of the United States un
less they perfect their procedures so
that they examine completely the record
of the nominees in the same manner in
which they examine the records of nomi
nees for the district and circuit courts.

Mr. BAKER. If the Senator will yield,
since he made particular reference to me,
I will comment that I agree with him. I
think the American Bar Association has
not done an especially good job in review
ing this nomination.

My point is that at the time of the
Fortas nomination-not in this debate,
but at the time of the Fortas debate-l
heard no such criticism of the American
Bar Association by so many who sup
ported Justice Fortas, inclUding the dis
tinguished Senator from Maryland.

Mr. TYDINGS. I might add, we were
never able to vote on Mr. Justice Fortas
because the filibuster was successful.

Mr. BAKER. I must point out that we
debated the issue for 22 days.

Mr. TYDINGS. Yes, we debated.
Mr. BAKER. So there was no shortage

of time to have brought up that point.
Mr. TYDINGS. As to the point made by

the distinguished Senator from Ken
tucky (Mr. COOPER), let me say that my
quarrel with the conduct of Judge Cars
well was his refusal, at the time Judge
Carswell finally signed the writ of habeas
corpus, to allow these young men, these
workers, to be released from jail. Instead,
he immediately remanded the case to the
State court at once on his own motion,
without any request from the State,
without notice, without a hearing, and
without granting a stay pending an
appeal. He remanded it at once, so that
the sheriff could arrest the young men
and put them right back in jail. He
denied them even the right to a hearing
on the issue of the remand. That is what
is so patently unfair and, in my judg
ment, so biased and prejudiced.

Mr. President, I yield the floor.
Mr. CRANSTON. Mr. President, I sug

gest the absence of a quorum with the
time to be taken out of both sides equally.

The PRESIDING OFFICER (Mr. RIBI
COFF). Without objection, itls so ordered;
and the clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. ALLOTT. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HRUSKA. Mr. President, I yield
10 minutes to the Senator from Colorado.

The PRESIDING OFFICER. The Sen
ator from Colorado is recognized for 10
m1nutes.

Mr. ALLOTT. Mr. President, a roll
call of members of the Supreme Court
who have distinguished themselves on
the bench would show that many were
the subject of attack when nominated
to compare with that launched against

the nom1nation of George Harrold Cars
well to be a Justice of the U.S. Supreme
Court.

My remarks will be directed to two of
these objections as to his qualifications.

The first· is that in a portion of a
speech which he gave about 21 years ago,
while running as a candidate for the
Georgia State Legislature, he is quoted
as stating that segregation of the races
is proper. On this point, Judge Carswell
has already stated specifically that; he
renounces the words themselves, and the
thoughts they represent, as abhorrent.

Another basis for opposition 1s that he
is not of that greatness of stature re
quired of a Supreme Court Justice, and
that his opinion writing is "pedestrian."

Such objections are not new in our
h1story. Many nominees with such a
background have served with distinc
tion and honor, and have made impor
tant contributions to the Court's history
and development.

A notable example is John Marshall
Harlan, who sat on the Court from 1877
to 1911. He was the object of an attack
on his integrity which parallels that
made on Judge Carswell. As a younger
man, Harlan had been a slaveholder, an
opponent of the Emancipation Procla
mation, a bitter foe of the Civil War
Amendments and a severe critic of Fed
eral civil' rights legislation. In running
for Congress in 1859, at the age of 26,
Harlan campaigned as a devoted de
fender of property rights in slaves, sup
ported the Dred Scott decision, and ex
pressed the view that Congress had the
authority and should pass laws for the
protection of slave owners in the terri
tories. In 1863, at the age of 30, Harlan
ran for Attorney General of the State of
Kentucky on a platform which included
the defense of slavery. As Attorney Gen
eral of the State, he took positions which
reflected his convictions and political
views about Negroes. Harlan was, more
over, violently opposed to the 13th
amendment and urged his State not to
ratify it.

However, beginning in 1871, at the age
of 38, Harlan began to change his po
litical views. About this time, he moved
from the Democratic Party to the Re
publican Party, becoming that party's
candidate for Governor. In his cam
paign, he championed the war amend
ments whose ratification he had once op
posed, and gave his support to Negro civil
rights. Because of this shift in views,
Harlan came under fire from his former
democratic associates who branded him
as a "political weathercock," and charged
that he was advocating "social equality"
between whites and Negroes. Harlan de
nied this charge during the campaign,
asserting that "social equality can never
exist between the two races in Kentucky."
He said that while he favored full legal
equality of Negroes with whites, distinc
tions had to be drawn. In this connec
tion he expressed the view that in the
pubiic schools it was obviously "right
and proper" to keep "white and blacks
separate."

In 1877, President Hayes looked for a
successor to Justice David Davis who had
resigned from the Court to become U.S.
Senator from Illinois. Hayes, determined
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to appoint a "southern man," selected
Harlan and sent his name to the Senate.
In the hearings on his suitability, it was
said that a man who opposed all the late
constitutional amendments would be
dangerous to trust on the Bench. It was
also claimed that Harlan waa a politi
cal opportunist, and there were other al
legations challenging his Integrity. The
Senate Judiciary Committee was troubled
as to whether Harlan's prior statements
would impair his fidelity to the war
amendments and the Reconstruction
Acts of Congress. Finally, after his nomi
nation had remained in committee for
41 days, it was reported favor
ably, and Harlan was confirmed by the
Senate.'

This was the same Harlan who dis
sented from the "separate but equal"
doctrine established in Plessy v. Fergu
son, 163 U.S. 537 (1896), and it was this
dissent which the Supreme Court, in ef
fect, adopted In 1954 In the school segre
gation cases-particularly the Brown
against Board of Education case.

Speaking In 1896, Justice Harlan said:
Our Constitution is color-blind and neither

knows nor tolerates classes among citizens.
In respect of civil rights, all citizens are equal
before the law.... The arbitrary separation
of citizens on the basis of race • • . Is a
badge of servitUde wholly inconsistent with
the civil freedom and the equallty before the
law establlshed by the Constitution. It can
not be justified upon any legal grounds. (163
U.S. at 559,562.)

As has been pointed out in the debate,
the nomination of John J. Parker to the
Supreme Court in 1930 also involved an
Incident such as has been raised respect- .
Ing Judge Carswell's nomination.

There were, it may be recalled, two'
main objections to Judge Parker's ap
pointment. One is better known-his so
called "red jacket" or "yellow· dog"
contract decision, from which it was
claimed that he betrayed a judicial bias
in favor of powerful corporations and
against union organization. The other
principal objection to him came from
the National Association for the Ad
vancement of Colored People. It was al
leged that when Judge Parker ran for
Governor of North Carolina In 1920, he
said:

The participation of the Negro In polltics
is a source of evil and danger to both races
and is not desired by the wise men In either
race or by the Republican Party of North
Carollna."

Walter White, for the. NAACP, de
clared that Judge Parker's statement was
an "open, shameless fiouting of the 14th
and 15th amendments of the Federal
Constitution," and that no man who en
tertained such ideas "is fitted to occupy
a place on the bench of the United States
Supreme Court:"

The Senate Judiciary Committee re
ported the nomination adversely. The
Senate, after lengthy debate, voted

'See, Document, The Appointment 01 lIfr.
Justice Harlan, 29 Ind. L. J. 46 (1953);
Westin, John Marshall Harlan and the Con.
stitutionaZ Rights 01 Negroes: The Trans
jormation 01 a Southerner, 66 Yale L. J. 637
(1957).

• Harris, The Advice and Consent 01 the
Senate (1953), p. 129.

"Ibid,

against confirmation, 41 to 39. In this
case, the Negro opposition was based on
a single speech made by Judge Parker
when he was about 30 years old in the
midst of a political campaign conducted
about 10 years prior to the nomination.
As the Senate debates showed such oppo
sition was well organized, 72 Congo Rec.
8337-8339 (May 5, 1930)-as it has been
here. Here, as in the case of Judge
Haynsworth, there has been a well or
ganized campaign to smear and be
smirch the character and integrity of a
man. Although Judge Parker went to
great lengths to show that he never in
tended to deny the individual Negro any
of his civil rights, and that his statement,
taken out of context, had been grossly
misinterpreted, apparently this single in
cident was enough to swing a few cru
cial votes against him, losing the
confirmation.

If there was any single decision re
specting a nomination to the Supreme
Court which the Senate was later to re
gret, it was its rejection of Judge Parker.
For years thereafter, he continued to
serve with highest distinction as chief
judge of the Court of Appeals for the
Fourth Circuit. In many cases, he de
fended justly and impartially the black
man's rights as the Constitution and the
laws of Congress intended. I do not think
that this body would want to repeat the
grievous mistake which it made 40 years
ago. A similar injustice would have de
prived the Nation of the distinguished
services of John Marshall Harlan.

I believe that this body has recently
made a mistake comparable to the re
jection of Judge Parker; and I am re~

ferring to the nomination of Judge
Clement Haynsworth.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. HRUSKA. Mr. President, I yield 3
additional minutes to the Senator from
Colorado.

Mr. ALLOTT. Mr. President, another
major objection to Judge Carswell's
nomination to the Supreme Court is that
his opinions do not reflect sufficient legal
scholarship and insight to suggest that
he is qualified to sit on the Court-in
short, that his opinions are too "pedes
trian," and that he displays no great
talent for expounding the law.

Mr. President, I want to say this about
"pedestrian" opinions and about court
opinions. I certaInly would not, if I were
a judge, feel in the least downgraded if
the Supreme Court, as it has been con
stituted in the last 10 years, reversed me
many times.

I have seen Senators stand on the
fioor of the Senate, and I have read
magazine and news editorials from peo
ple who have no legal background, but
who talk about the mediocrity of this
man's decisions and talk about the pe
destrian quality of his ability.

No one is better qualified to evaluate
a judge's ability than are the judges
with whom he sits or the great prepon
derance of the lawyers who appear be
fore him.

It is not difficult to find a dissatisfied
lawyer who has lost a case and is willing
to say anything about the judge who
tried it. So, the remarks made on the
floor a while ago about the dissatisfied

lawyers who have appeared before him
carry no weight with this lawyer who
practiced law for 25 years before he
came to the U.S. Senate. I know courts
and I know lawyers and I know the great
emotion that can arise from these con
fiicts.

Some seem to think that ability de
pends more upon flowery language than
upon clear thought and the ability to
analyze the Constitution and to analyze
the precedents-an ability which has un
fortunately peen lost In the Supreme
Court in the·fast 10 years.

All of these qualities go to make a
great Justiee of the Supreme Court.

Greatness in the law is not a standardized
quality, nor are the elements that combine
it.

Some judges may excel in analysis;
some in a view forcefullY expressed over
a long peri,od on the bench; some may
speak with brilliance; some may reflect
special experience in a given field; some
may write incisively and with unusual
clarity; as Chief Justice Fuller described
Justice Lamar's contributions, some are
"especially valuable at the conference
table"; and some, like Chief Justice
Taft, may leave their mark in moderniz
ing the judicial machinery.

Further, there is a tremendous diver
sity in writing style, not only among the
nine Justices In anyone term but in the
marked changes displayed by their opin
ions over a period of years. There are a
few exceptions to be sure-such as those
opinions written by Cardozo, Holmes, or
Frankfurter, but these are rare, by no
means true of the vast majority of Jus
tices whose performance has also been
rated highly in retrospect.

Significantly, no one has suggested
that Judge Carswell shirks his work, or
that lIe lacks industry or that his opin
ions are unclear. These are exceedingly
important attributes of a Justice on the
Court.

Rather it is said that his opinions lack
the luster, the literary polish, perhaps
the scholarly analysis which mark the
writing of some judges.

Here again, history demonstrates how
unfair such an objection can be.

One case that comes to mind, in par
ticular, is David Davis, who was nomi
nated to the Supreme Court by President
Lincoln in 1862. Davis had played an
important role in Lincoln's campaign
strategy in 1860, and remained close at
hand as his adviser. His appointment ,,'as
viewed as a reward for his service. Davis
was a modest man, however, and har
bored doubts about his fitness for the
Supreme Court Bench. On his arrival in
Washington, he admitted to his wife:

Writing opinions will come hard to me. I
don't write with facillty.·

Yet in a few years, it was Davis who
was to write the landmark decision for a
unanimous Court in Ex Parte Milligan,
4 Wall. 2 (1866), that even in wartime
Congress lacked the power to provide
military trials for civilians In areas
where the civil courts were still fum:-

• The Justices 01 the United States Su
preme Court (Friedman & Israel, Editors).
Vol. II. p. 1048 (1969).
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about the fact that he is a judge of un
usual ability. They tell us that he may
turn out to be a judge like Justice Black.
However, I do not think we ought to be
called upon to do this on the basis of a
record supported so very completely by
legal scholars and judges, by liberal as
well as conservative members of the bar.

To me, the most single impressive piece
of evidence of this question of compe
tence, quite apart from the other issue
which has been raised, is the eloquent
and moving statement of Bruce Bromley,
Samuel I. Rosenman, Francis Plimpton,
and Bathuel Webster, of the New York
bar-four of the most eminent lawyers
in the country-backed by 450 distin
guished lawyers and the heads of law
schools of the United States.

They say in their statement:
We believe that, in the exercise of that

duty, the Senate should confirm an appoint
ment to the Supreme Court only if the nomi
nee is of outstanding competence and su
perior ability. Judge Carswell does not, In our
opinion, meet that test.So, too, as we in this Senate body now

prepare to vote on Judge Carswell's That seems to me to be ample basis
nomination, we will do well to consider for any Senator of the United States to
the Nation's long experience with other vote against confirmation.
Justices whose decisions are now the law The PRESIDING OFFICER. The time
of the land. On the basis of this experi- of the Senator has expired.
ence, we may properly cast our vote in Mr. BAYH. Mr. President, I yield 1
favor of Judge Carswell's nomination. additional minute to the Senator from

Mr. President, I urge the Senate not to New York.
make the mistake that has already been Mr. JAVITS. Mr. President, this is a
made once in the last year, not to make t t f h k'
the mistake that was made with Justice grea aspec 0 t e ma mg of a Presi-

dent, as far as the President of my party
Parker, but to confil1n Judge Carswell, is concerned. If this nomination is turned
who, I think, will make an outstanding down, it will be the second of the two
Justice without any of the prejudices that nominations for the same position which
some Senators on the floor of the Senate will have been rejected.
and the people in the news media and
other places have attributed to him. He The fact that this is not any retaliatory
will make a great Justice. activity on our part is made very clear

Mr. HRUSKA. Mr. President, I believe by the way we acted on the nomination
that more time remains on the other side. of Justice Burger.
I suggest that perhaps some time might We have the right to consider every
be taken at this time by the opponents. nomination that is sent to us until we

Mr. BAYH. Mr. President, I yield 3 get one that is worthy of being a Supreme
minutes to the distingUished Senator Court Justice.
from New York. It is my judgment that that kind of

Mr. JAVITS. Mr. President, as we come action on the part of the Senate will
to the close of this debate, one thing we make a better President. Also, the Senate
know very well, and that is that the will have asserted its constitutional
arguments which have been made from authority and its prerogative.
the highest quarters that the Senate's re- For that reason, I hope that the Senate
sponsibility are somewhat less than that will reject the nomination.
of the President, have fallen on deaf ears, The PRESIDING OFFICER. Who
because in the debate they stated that yields time?
the merits of Judge Carswell are made'. Mr. BAYH. Mr. President, I yield 10
on this record and made with reference minutes to the Senator from Illinois.
to the segregationist speech in 1948, but Mr. PERCY. Mr. President, if I were
that he has the ability to rate a Supreme to vote "aye" for the confirmation of
Court judgeship. Judge Carswell as an Associate Justice

I deeply felt that when this question of the Supreme Court, it would go
was raised by the President in his let- against the grain of many things that I
tel' to the Senator from Ohio (Mr. SAXBE) have worked and fought for throughout
and by our minority leader who quite my lifetime.
properly desired to make every argu- When we consider a man's qualifica
ment that he thought was pertinent on tion to assume this high office. It has
his side of the case that what should be been said that if a man does not have
our responsibility under the Constittuion compassion by the age of 21 and if a man
and under the prerogative of the Senate does not have wisdom by the age of 50,
was being attacked. there is not much hope. This must be

I think this is critically important to especially true when we consider a man's
the future of our country. The fact is qualification to assume thishigh office.
that we do have a right, in my judg- I think that in this case it is our re
ment, to judge the capacity of Judge sponsibility to look deeply into the life
Carswell. of the man who is a nominee of the

At the very least, in my judgment, the President and determine whether in our
defense does not try to tell us anything individual judgment "'e can see fit to

obstruction of interstate commerce and
the free passage of the U.S. mails.

On the basis of these precedents, I
challenge Senators to predict with any
assurance what history will record as a
"pedestrian" opinion. We need only take
stock of our own manner of speaking
and writing to realize that there is no
one way to expound a position-and this
is as true in this Chamber as it is in the
courtroom. Flowery language may have
its place. It is no prerequisite to sound
jUdicial thought and decision.

Many other cases may be cited to prove
the point that objections such as I have
just discussed respecting Judge Cars
well's fitness for the position of Justice
are wholly unworthy of our consider
ation.

Finally, I may recall Justice Holmes'
opening passage in his great work, The
Common Law, where he said:

The life of the law has not been logic; it
has been experience.

" The Justices of the Unit,ed States Supreme
Court, supra, p. 1243.

"ld., at p. 1520.
Justice Brewer, writing 'In his best "Pe

destrian" style, said In the Debs case (158
U.S. at 598-599) : ..

A most earnest and eloquent! appeal was
made to us in eulogy of the heroic spirit of
those who threw up their em~oyment, and
gave up their means of earning a livelihood,
not In defence of their own rights, but In
sympathy for and to assist others whom they
believed to be wronged. We yield to none
In our admiration of any act of heroism or
self-sacrifice, but we may be permitted to add
t!lat It Is a lesson which cannot be learned
t')') soon or too thoroughly that under this
government of and by the people the means
of redress of all wrongs are through the
courts and at the ballot box, and that no
",rong, real or fancied, carries With it legal
warrant to invite as a means of redress the
cooperation of a mob, with Its accompany
lugs acts of violence.

tioning. In this decision Justice Davis
wrote (4 Wall. at 120-121):

The Constitution of the United states is a
law for rulers and people, equallY in war
and in peace, and covers with the shield of
its protection all classes of men, at all times,
and under all circumstances.

Now it may be granted that some legal
scholars might describe this unadorned
language as "pedestrian"; others, on the
other hand, might view the same lan
guage as undeniably forceful. But for a
man who did not write with facility, this
was the kind of blunt language that
marked out plainly the rights m' our cit
izens, in war and in peace, when the
constitutional guarantees of indictment
and jury trial were involved.

Another example may be cited. It is
Morrison R. Waite, seventh Chief Jus
tice of the United States. It has been
said of him:

Most agree on the 'mediocrity' of his tal
ents, his commonplace style of expression,
and his limited legal experience.'

Yet, it is also said that "this quiet,
dutiful Justice, who drew up more than
a thousand opinions in 14 years on the
Court, may have created a body of law
with deeper ultimate effects than that of
more spectacular incumbents whose
views and personalities have taken the
fancy of publicists and reformers from
time to time." Ibid. It was this Justice
who had been dubbed with "medioc
rity"-that Harlan Fiske Stone later de
scribed as "the greatest Chief Justice
after Taney." Ibid. Now what were the
qualities he displayed in his writing?
Merely "clarity, succinctness and di
rectness." Id., 1244. We could use other
Justices of this caliber on the Court to
day so that those who read an opin
ion can readily understand what it
means.

So, too, speaking of Justice Brewer,
who served on the Court from 1890-1910,
it has been said that "the literary caliber
of his wlitings was often pedestrian and
the ideas conventional, but the sheer
stream of output" placed "his produc
tivity somewhere near the top of Su
preme Court Justices.'" It was Justice
Brewer's opinion for a unanimous Court
in 1895 in the Debs case 058 U.S. 564)
that laid down principles that still con
trol in protecting the public against the
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confirm his nomination to the Supreme
Court.

Mr. President, first of all, I simply can
not lightly dismiss the speech that was
given on August 13, 1948, by G. Harrold
Carswell. I simply cannot dismiss this
speech as the rash words of a young man
because I think at the age of 28 it is
time we be held accountable for our
thoughts and words. After all, G. Harrold
Carswell by that date had served in the
U.S. Navy leaving the service as a lieu
tenant senior grade. He had returned to
his home, he was a practicing lawyer, he
was married, and he was the head of
his family. He had had the opportunity
in the Navy to see that men must fight
and die together, whether they be black
or whether they be white, side by side,
when fighting for the freedom of all of
our people. He had worked under an Ex
ecutive order issued by the President of
the United States to remove discrimina
tion in the armed services.

Yet, he went back to his home com":
munity apparently feeling that it was
all right for men in the Navy to fight
and die together, black and white, but it
apparently was not all right to go back
home and work together and have equal
opportunity for gainful employment. To
fight for freedom for all the people was
all right, but to fight for the right to have
a job and to have equal employment op
portunities apparently was not all right.
Because in his speech of August 13, 1948,
at the age of 28, when he was a candi
date for the State legislature of the State
of Georgia, G. Harrold Carswell looked
upon equal opportunities in this way:
he considered a fair employment prac
tices commission a "foolish measure,"
not to be tolerated by him as a candi
date for the state legislature; he con
sidered civil rights programs as "civil
wrongs programs," and he said that he
would yield to no man in white suprem
acy, and that he "shall always be so
governed."

Let me quote some of his exact words
from the speech that he gave to the
American Legion and that he caused to
be reprinted in a Georgia newspaper:

Foremost among the raging controversies
in America today is the great crisis over the
so-called Civil Rights Program. Better be
called, "Civil-Wrongs Program."

I am a Southerner by ancestry, birth,
training, inclination, beUet and practice. I
believe that segregation at the races is proper
and the only practical and correct way of
life in our states. I have always so believed,
and I shaU always so act. I shall be the last
to submit to any attempt on the part of
anyone to break down and to weaken this
firmly established pollcy of our people.

If my own brother were to advocate such
a program, I would be compelled to take
issue with and to oppose him to the limits
of my ablllty.

I yield to no man as a feUow candidate,
or as a fellow citizen, in the firm, vigorous
belief in the principles of white supremacy,
and I shall always be so governed.

Mr. President, if this speech had been
given with the same sentiments expressed
about the Jews, or about the Catholics, or
about ProtestantS, there is no question
in my mind that the Department of Jus
tice, .if ~heyhad .known of the speech
never would" have dared to put for
ward this G. Harrold-Carswell name as a

nominee for the Supreme Court. Yet
those words were said about blacks, about
Negroes. The Attorney General said that
it is unfortunate that because of it Judge
Carswell is criticized. The Attorney Gen
eral excused this speech because of its
being given in the heat of a political
campaign. I think it was unfortunate the
speech was ever given. I think it is un
fortunate that the Justice Department
in its research on this nominee did not
discover the speech. I think it unfortu
nate we could ever take so cynical an
attitude that we could excuse anything
that is said because it is said in the heat
of a political campaign. A political cam
paign is the forum where potential pub
lic servants are saying what they stand
for and believe in, and by what standard
they will be judged. Judge Carswell just
simply cannot duck the impact of those
words. I simply cannot forget them, as
much as I have tried. Millions of Ameri
cans will never be able to forget them,

. and they"will look, of course, at his words,
actions, and decisions to see whether or
not in the intervening yearS his has re
pUdiated these racist sentiments.

It would have been a much different
story if we could have found words by
which he denounced what he had said
before or by his subsequent pattern of
actions he clearly showed he has re
nounced what he once held so dearly.
But I cannot find such words and I can
not find such a pattern of action until,
as a candidate for nomination to the
Supreme Court he was confronted with
the speech and, of course, then he de
nounced the speech, as he should have.

I cannot support the nominee because
of several other reasons. I cannot sup
port him because of the times in which
we are living. I believe we have today a
crisis of confidence in American institu
tions, and our first order of priority at
every level of government should be to
restore confidence in the established
great institutions of this country.

If Judge Carswell were confirmed I
think it would not contribute to con
fidence in our institutions. The extrem
ists are saying that the system is not
working, that the institutions are stacked
and rigged, and that you do not have a
chance if you are black, or underprivi
leged if you are not backed by powerful
and well financed interests.

If we were to put a man with this
stain on his record on the Supreme Court,
we simply hand a hatchet to those ex
tremists who are trying to wreck the sys
tem, a hatchet which undercuts the
ground. of those who have begged and
pleaded with minorities all over the coun
try to have faith in the system and to
work with the s~'stem, that the system
is responsive, fair, and just.

We must understand that the problem
of the moderate leadership is to try to
convince people to seek justice in the
courts and not on the streets. I am fear
ful that if affirmative action were taken
today, we would be adding one more piece
of ammunition to those who say the
system is not working.

Furthermore, I feel excellence in lead
ership is required in all three branches of
Government-the executive, the legis
lative, and the jUdicial. I think there are>
certain standards that must be estab-

lished for Associate Justices of the Su
preme Court and these 1nclude \\"isdom,
compassion, and understanding.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. PERCY. Mr. President, will the
Senator yield me 3 additional minutes?

Mr. BAYH. I yield 3 minutes to the
Senator from lllinois.

The PRESIDING OFFICER. The Sen
ator from lllinois is recognized.

Mr. PERCY. Mr. President, these
standards include wisdom, compassion.
and understaj.ding. The standards must
also include/in my judgment, superior
scholarship, ,legal distinction, and ad
herence to the principle that justice and
equality before the law is guaranteed to
all Americans. I find Judge Carswell to
be deficient in meeting these reasonable
and imperative standards.

Lastly, the responsibility of the Senate
has been the subject of considerable dis
cussion. It deserves mention here as I
explain my position. I think the Presi
dent has aptly put it when, in a discus
sion with him about Judge Haynsworth,
he said, and rightly so, "A Senator has
the responsibility to vote his own con
science and his own jUdgment."

We have that responsibility, particu
larly in confirming nominees to a third
branch of government, the judiciary. The
electorate has control over the executive
and the legislative branches of Govern
ment. Those two branches through com
bined efforts appoint and confilm the
judiciary in the federal system. We, the
President and 100 Senators, have the
power to put a man on the Court for life.
We must take that power exceedingly
seriouslY. It is in lieu of the votes of tens
of millions of citizens whose decisions
elect the other two branches. We in the
Senate must vote our own conscience and
judgment, exercising our judgment in
light of all the new information we have
which was not available to the Depart
ment of Justice or the President at ~e
time of their nomination.

Mr. President, it is not a matter of lib
eralism or conservatism with me and I
am sure it is not with my colleagues who
feel as I do. We had no question or prob
lem in confirming Chief Justice Burger
and we will not have in the future wheu
someone else is nominated to the Court
who does not present to the country and
the Senate the problems that this nom
ination does.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. BAYH. Mr. President, I yield 1
additional minute to the Senator from
Illinois.

Mr. PERCY. Mr. President, we must
look at the pattern of personal decisions
of G. Harrold Carswell, including his
Tallahassee golf course decision. In my
own birth city of Pensacola, Fla., the pre
ceding year, an order by the court had
been issued against it to desegregate the
municipal golf course. Following this,
various attempts to circumvent or subvert
the law were made throughout the South.
Yet, G. Harrold Carswell, at a time when
he was U.S. attorneY,sworn to uphold the
Constitution and the law of the land, par
ticipated as a shareholder and director in
a scheme which would keep segregated
the municipal golf course of Tallahassee.



CONGRESSIONAL RECORD - SENATE
When I look at his decisions as a Federal
district judge in voting rights cases, in
writ of habeas corpus cases, in school de
segregation cases, and the number of
reversals he has had time after time,
many unanimously, by the court of ap
peals I can only say thank heaven for
the process of appeal and reversal that
put justice to work in place of the de
cisions that were rendered by Judge
Carswell.

For these reasons I cannot vote, and
it is with great reluctance that I say I
cannot vote, to confirm the nomination
of Judge Carswell. It is with great reluc
tance because the Nation can ill alIord
the Fortas, Haynsworth, Carswell suc
cession; reluctance because the man him
self must have sulIered in the light of
the debate over his nomination; reluc
tance in opposing the President, the
leader of my own party. Yet the final test
must always be what a man believes is
right in his own judgment and in his
own conscience. I have concluded that
I cannot vote for Judge Carswell. To do
so would be to betray my own convic
tions.

Mr. BAYH. Mr. President, I yield 3
minutes to the distinguished Senator
from Idaho (Mr. CHURCH).

Mr. CHURCH. Mr. President, the Sen
ate is about to pass jUdgment on the ap
pointment of Judge Carswell to the Su
preme Court of the United States. I think
it is altogether fitting that we reflect for
a moment upon the moving tribute of one
of the supreme jurists of our time, Judge
Learned Hand, himself a man who did
not sulIer mediocrities gladly, paid to Mr.
Justice Cardozo shortly after Justice
Cardozo's death in 1938. Of Cardozo,
Judge Hand wrote:

In all this I have not told you what quali
ties made It possible for him to find just
that compromise between the letter and the
spirit that so constantly guided him to safety.
I have not told you, because I do not know.
It was wisdom: and like most wisdom, his
ran beyond the reasons which he gave for
it. And what is wisdom-that gift of God
which the great prophets of his race exalted?
I do not know; like you, I know it when I
see it, but I cannot tell of what it is com
posed. One ingredient I think I do know:
the wise man is the detached man. By that I
luean n~ore than detached !rom his grosser
interests-his advancement and his gain.
Many of us can be that-I dare to believe
that most jUdges can be, and are, I am think
ing of something far more subtly interfused.
Our convictions, our outl00!{, tl~e whole
makeup of our thinking, which we cannot
help bringing up to the decision of every
question, is the creature of our past; and
into our past have been woven all sorts of
frustrated ambitions with their envies, and
of hopes of preferment with jtheir corrup
tions, which, long since forgotten, still deter_
mine our conclusions. A wJlle man is one
exempt from the handicap of-such a past; he
is It runner stripped for the race; he can
weigh the conflicting factors of his problem
without always finding himself in one scale
or the other. Cardozo was such a man; his
gentle nature had in it no acquisitiveness;
he did not use hilnself as a measure of value;
the secret of his humor-a precious gift that
he did not wear upon his sleeve-lay in his
ability to get outside of himself, and look
back. Yet from this self-effacement came a
power greater than the power of him who
ruleth a city. He was wise because his spirit
was uncontaminated, because he knew no

Violence, or hatred, or envy, or jealousy, or
ill will. I believe that it was this purity that
chiefly made him the jUdge we so much
revere; more than his learning, his acuteness,
and his fabuious industry. In this America of
ours where the passion for publicity is a dis
ease, and where swarms of foolisb, tawdry
moths dash with rapture into its consuming
fire, it was a rare good fortune that brought
to such eminence a man so reserved, so unas
suming, so retiring, so gracious to high and
low, and so serene. He is gone, and while the
west is still lighted with his radiance, it is
well for us to pause and take count of our
own coarser selves. He has a iesson to teach us
if we care to stop and learn; a lesson quite
at variance with most that we practice, and
much that we profess.

The PRESIDING OFFICER. Who
yields time?

Mr. HRUSKA. Mr. President, I yield 5
minutes to the Senator from Florida (Mr.
HOLLAND).

Mr. HOLLAND. Mr. President, as one
Who, for years in his early political life,
supported the poll tax and later saw its
inequities and did as much as any Ameri
can to do away With it, I cannot agree
with the Senator from Dlinois and oth
ers who do not think a young man can, as
he gains a little stature, change his mind.
I could not be here to try to deceive my
brother Senators. I think this young man
is a fine young man, a good judge, a clean
one, and not a racist.

I note the statement of Mr. Mark Hul
sey, president of our bar association, in a
very recent letter, in which he states:

As I indicated to you earlier, it is certainly
ironic that Judge Carswell is charged with
being a racist. My experience with him and
his reputation in the Northern District of
Florida are just to the contrary.

Then he goes on to say:
Professor Van Alstyne said he did not

know Judge Carswell. Perhaps if he had
known him in Tallahassee, had heard him
cursed, had listened to the harassing tele
phone calls and practiced law in his Court,
he wouid not have been so quick to con
clemn him.

In addition to Mr. Hulsey, the present
president of the Florida State bar, the
record shows that the following recent,
former presidents of the State bar are
actively supporting Judge Carswell,
namely: Mr. Marshall CriseI', of West
Palm Beach; Mr. Delbridge L. Gibbs, of
Jacksonville; Mr. Fletcher G. Rush, of
Orlando; Mr. J. Lewis Hall, of Talla
hassee. Furthermore, the record shows a
tremendous endorsement of Judge Cars
well by numerous sitting judges in
Florida as follows:

First. All members of our Florida State
Supreme Court.

Second. All members of the District
Court of Appeals for the Northern Dis
trict of Florida and other individual
members of the two other district courts
of appeals.

Third. A large number of our circuit
judges. I placed in the RECORD myself the
endorsement of Judge Carswell by 38 of
our Florida circuit judges and my col
league, Senator GURNEY, has placed
others in the RECORD.

Fourth. Both of the sitting Federal dis
trict judges of the Northern District of
Florida and all six sitting Federal district
judges of the Southern District of
Florida.

Fifth. Also appearing in the printed
RECORD is the endorsement by the Gov
ernor and all six of the statewide elected
cabinet members of Florida.

Sixth. The endorsement of 50 sitting
Federal district judges in the entire fifth
jUdicial circuit of the Nation, including
the six States of Texas, Louisiana, Mis
sissippi, Alabama, Georgia, and Florida,
and seven of the retired district judges
of that area.

Seventh. The endorsement of the pres
ent eminent deans of the law schools of
Florida State University at Tallahassee,
and of the University of Florida at
Gainesville, as well as the endorsement of
the eminent former dean of the law
school at FSU, Dr. Mason H. Ladd, who
was formerly the dean at Iowa State Law
School.

Eighth. The endorsement of 11 of the
sitting asso:::iates of Judge Carswell on
the circuit court of appeals.

All of these men whom I have men
tioned, most of wh::>m sit in high jUdicial
positions, know Judge Cars\vell and know
him well, just as the two Senators from
Florida know him well.

The question which will sobn be sub
mitted to the Senate on the confirmation
of Judge Carswell will give to all Senators
the opportunity to show whether they
have confidence in sitting judges and
other high officials who know Judge
Carswell well and in many instances inti
mately, and in their brother Senators
who are members of the Senate JUdiciary
Committee and had the chance to see
Judge Carswell, heal' him, and appraise
his answers to their questions.

I am sure, also, the fact that fonner
Gov. Leroy Collins of Florida, who is
known throughout the Nation as being
anything but a racist, testified as to his
support of Judge Carswell and as to his
conviction based upon intimate knowl
edge and association of years with Judge
Carswell that Judge Carswell is not a
racist.

I note in the record strong statements
made by the Senator from Indiana (Mr.
BAYH), and the Senator from Maryland
(Mr. TYDINGS), as to their estimate of
Governor Collins. I will note them briefly.

The PRESIDING OFFICER. The Sen
ator's time has expired.

Mr. HOLLAND. I ask for 1 more
minute.

Mr. HRUSKA. I yield the Senator
from Florida 1 additional minute.

Mr. HOLLAND. Senator B"YH stated:
I would like to say for the record ... that

of all the pUblic servants I have had the good
fmtune to become famHiar with, I know of
no man I respect more than the witness who
is presently before us.

Senator TYDINGS said:
Gov. Leroy Collins of Florida, in my jUdg

ment, is one of the great public servants of
this generation. I wouid like for the record
to make tI.at comment for my brother mem
bers of this committee ... "My every experi
ence with Governor Collins has shown me
that he is a man of the highest integrity and,
a great American."

And Governor Collins says, based on
his longtime. record, which certainly is
not that of a racist, that Judge Carswell
is known to him to be not a racist. It will
be interesting to see whether my brethren
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from Indiana and Maryland show by
their votes their intimate confidence in
Governor Collins, as expressed in the
record from which I have quoted.

Mr. President, speaking for myself, I
simply say that I hope the Senate will,
in its judgment, confirm the appoint
ment of Judge Carswell, whom I believe
to be eminently qualified and a decent,
humane, commonsense American.

The PRESIDING OFFICER. Who
yields time?

Mr. HRUSKA. Mr. President, I yield
1 minute to the Senator from Iowa.

Mr. MILLER. Mr. President. in today's
New York Times there appears a letter
to the editor written by Francis William
O'Brien, professor of constitutional law,
of Rockford College.

Mr. O'Brien refers to the criticism
against Judge Carswell, and recalls simi
lar criticism in the case of the late Louis
Brandeis, nominated by Woodrow Wilson
in January 1916 and confirmed after sev
eral weeks of debate.

He points out that the New York Sun
wrote that Brandeis was "utterly and
even ridiculously unfit." The New York
press called the nomination "an insult
to members of the Supreme Court." A
petition signed by 55 Bostonians. includ
ing the president of Harvard University,
asserted they did not believe Mr. Bran
deis had the judicial temperament and
capacity which should be required of a
judge of the Supreme Court. The Amer
ican Bar Association charged that the
"reputation, character, and professional
career" of the nominee proves he is "not
a fit person to be a member of the
Supreme Court."

Nevertheless, Mr. Justice Brandeis was
confirmed by the Senate and served with
great distinction for 21 years. I think
this is a good time to point this out.

I ask unanimous consent that the en
tire letter be printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the RECORD,
as follows:

CRITICS OF COURT CHOICE
To THE EDITOR:

The criticism leveled against Judge Cars
well recalls that made against Louis Bran
deis, nominated by Woodrow Wilson in Jan
uary 1916, and confirmed several weeks later
after much bitter debate. The New York
Sun wrote that Brendeis was "utterly and
even ridiCUlously unfit." The New York Press
called the nomination "an insult to members
of the Supreme Court." Opposition was also
voiced by The Boston Transcript and The
New York Times.

Former President Taft, Chief Justice from
1921 to 1930, suffered "a fearfUl shock" in
learning of the Brandeis nomination.

A petition signed by "Fifty-five Bos
tonians" urged the senate to reject Bran
deis. The distinguished list included A. Law
rence Lowell, President of Harvard, and
Charles Francis Adams.

Among other objectioM, the petitioners
asserted that they did not "believe that Mr.
Brandeis has the judicial temperament and
capacity which should be reqUired in a judge
of the Supreme Court" and that his "reputa
tion as a lawyer is such that he has not the
confidence of the people."

The American Bar association lent Its
lungs to the swell1ng chorus of dissent. "A
painful dUty," the lawyers lamented, com
pelled them to charge that "the reputation,
character and professional career" of the

•

nominee proves that he Is "not a fit person
to be a member of the Supreme Court."
Among those who signed this petition were
seven past presidents of the Bar Association.

In spite of such formidable oppOSition,
Brandeis won confirmation and served for 21
years on the 11igh tribunal. Many knOWledge
able students of the Court would rank him
alongside of the two or three most gistin
gUished Justices of this century.

FRANCIS \VILLIAM O'BRIEN.

Mr. HATFIELD. Mr. President, in a
short time, I shall vote against the nomi
nation of Judge G. Harrold Carswell to
the Supreme Court. I do this as a result
of my stUdy of the hearing record, my
listening to and participation in debate
here on the Senate floor, my discussions
with my colleagues, and my consulta
tion with others interested in this mat
ter. I also have discussed this in con
versations with my constituents in
Oregon.

When I sent a message to the Pres
ident. asking that he withdraw the nom
ination, I did so in hope that he would
avoid this divisive vote today. In my
opinion, the Court, and the entire ju
dicial process, suffers as a result of this
vote.

As is sometimes the case with matters
of great public interest before this body,
the particular question-as each of us
sees it--gets obscured in rhetoric. Sup
porters and opponents both fill the air
with innuendo, inference, and allusion.
When this is viewed by our constitu
ents, the Senate gains nothing in the
eyes of the country when it strays from
the pertinent points regarding Supreme
Court nominations.

Currently, we are in a time unique in
our country's history. Questions are
being raised regarding our basic insti
tutions, and our jUdicial system has been
subjected to new pressures, with which
it was not designed to cope. Recent
events in Chicago and New York are evi
dence of these strains, and we must
focus our attention on shoring up our
jUdicial system in all respects.

These unique times require men
uniquely qualified for service in the U.S.
Supreme Court. Nominees must repre
sent the best that is within our jUdicial
system. Certainly there are conservative
judges and strict constructionists who
fulfill the requirement of excellence.

In this issue, a central concern should
be the Supreme Court as an institution.
The old adage, "without purse or sword,"
means that the Court must stand alone,
and that the public is the guardian of
its sanctity. The responsibility of the
Senate should be to guard against un
warranted attacks on the Court, be they
from those who think it too "liberal," or
from those who see it as "irrelevant," in
the jargon of the far left. We should not
give ammunition to those who faUlt our
jUdicial system.

We should examine a nominee in
this light: first, considering only the
pertinent questions, and second, not add
ing to the discord already directed at
the Court.

I have said this as a prelude to my
comments regarding the Carswell nom
ination.

I ask unanimous consent that, at that
point in my remarks, a copy of my mes-

sage to the President be printed, for it
sets out my basic reasons for opposing
the Carswell nomination.

There being no objection, the telegram
was ordered to be printed in the RECORD,
as follows:
The PRESIDENT,
The White House,
Washington, D.C.

DEAR MR. PRESIDENT: I shall vote yes on
the motion to recommit the nomination of
JUdge Carswell to the Judiciary Committee
and I am prepared at this point to vote the
nomination up or down.

I write you!as one of your early supporters
for the Pres1ci.entlal nomination and as one
who has re~ained publicly uncommitted on
JUdge Carswell. I write also as reflecting my
own evaluation of the mood of the Senate
and the thinking of many of my close col
leagues.

You and I share the common goal of re
storing the needed balance to the Supreme
Court. We share a common concern abOl.lt
the need to restore confidence in our entire
jUdicial process. I was a strong supporter of
Chief Justice Warren Burger and would wel
come the nomination of a man of his stature.

I stand ready to support a nominee from
any geographical area of the country. Just
as every section should be open for con
sideration for an appointment, so should any
nominee represent the best in professional
excellence and personal integrity. There are
men within the Southern States who repre
sent these composite traits and who do jus
tice to the best and to the future of that
region.

As I spoke very recently With my con
stituents and with many others from
throughout the country, I have become more
deeply concernec. with the crisis of confidence
that confronts our governmental process.
In all such discussions I continually urge the
full utilization of our constitutional and
jUdicial prJcess In seeking the orderly redress
of grievances. Yet, the name of G. Harrold
Carswell has become a symbol of the despair,
distrust, and disillusionment that begUiles
our admonitions to work peacefully within
our democratic institutions.

You and I share the commitment to pro
mote a national reconcillation between the
polarized factions in our land. We can do no
better than to give our words the ring of
authenticity by granting to our Institutions
the assurance of complete credibility.

Therefore, I respectfUlly urge you to with
draw the nomination of G. Harrold Carswell.

Sincerely,
M.\RK O. HATFIELD.

Mr. HATFIELD. Mr. President, to
those who say that Judge Carswell has
been victimized, I say only that a judge's
reversal rate, compared to that of his
fellow judges from his jUdicial circuit,
stands alone, without comment from his
supporters or opponents.

To those who say we need a conserva
tive judge on the Court, I merely ask
that he be one of the best conservatives
in the country. We owe this much to the
institution of the Supreme Court.

To those who say that Judge Carswell
has no racial prejudices, I ask that they
improve on their past demonstrations on
this floor to show that he professes the
degree of racial tolerance needed on the
highest court in the land. I share the
sentiments of some of my colleagues that
he appears to have shown no demonstra
ble change from his earlier derogatory
statements. We owe this much to those
who have relied on unbiased courts for
the redress of their grievances.

To those who say that the Senate
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would oppose any southerner, I say let
us examine the best that the South offers,
and not merely consider the present
nominee as the best from that geo
graphic area. As I have said earlier, just
as any geographical area should be
eligible for consideration, so should that
nominee represent that which is best
from that area. We owe this much to the
new, emerging South we all respect.

To those who say this is a partisan
issue, and that Republicans always
should support the President, I say that
the U.S. Supreme Court is not a partisan
arm of the Government. It is a coequal
branch with this body, the legislative,
and with the executive. Partisan politics
should not be considered, eithel' in sup
port or opposition of a nominee. We owe
this much to our country.

Those in the executive and legislative
branches of our Government are involved
in decisionmaking for relatively short
times, and are subject to periodic review
by the electorate. A Supreme Court Jus
tice, however, is appointed for life, and
his influence can be far reaching and
long lasting.

In conclusion, let me issue a plea to
all who follow this matter. This would
include the administration, the entire
Senate, and the country as a whole.

Let us consider nominees who repre
sent the best in our judicial system. Let
us consider men from any philosophical
viewpoint and from any geographical
area. Let us consider the merits alone,
and not enter the rhetoric race. Let us
focus instead or.. the central issue: Is he
the best qualified person to sit on the
highest court in the land? And how will
he affect the stature of the highest
court in the land?

As I have stated earlier, the Carswell
nomination has become a symbol of the
despair, distrust, and disillusionment
that beguiles our admonitions to work
peacefully within our democratic insti
tutions. The Supreme Court symbolizes
the hope of justice through due process
of law. It is the embodiment of the trust
which our Nation places in the effective
ness of our judicial system. It must sym
bolize to all Americans, therefore, the
highest and the very best that our dem
ocratic system has to offer. It deserves
unmatched excellence in its nominees.
If our jUdicial system is to be worthy
of the respect and support which is es
sential for it to function, then it must be
led by those individuals who can best
represent these ideals. It is the respon
sibility of this body to insure that our
courts are worthy of such faith.

Mr. MATHIAS. Mr. President, the Re
publican Party has contributed to the
quality of service on the Sbpreme Court
through respected men, such as William
Howard Taft, Charles Evans Hughes,
and Oliver Wendell Holmes. The State
of Maryland has contributed to the
quality of service on the Supreme Court
through respected men such as Thomas
Johnson and Roger Brooke Taney. The
excellence to which these men aspired
and, in large measure attained, must,
of necessity, be a benchmark in consid
ering appointments to the Supreme
Court. To acquiesce in a lesser standard
of quality would be unfaithful to the

present, unfair to the future, and a re
proach to the past.

In the current debate there has been
some question as to the constitutional
limit of senatorial discretion in the con
firmation of Justices to the Supreme
Court. Alexander Hamilton commented
on this question in the Federalist No. 76
when he said:

To what purpose then require the co
operation of the Senate? I answer that the
necessity of their concurrence would have
a powerful, though in general a silent opera
tion. It would be an excellent check upon
a spirit of favoritism in the President, and
would tend greatly to preventing the ap
pointment of unfit characters.

Thereafter enumerating the possible
reasons by which a President might be
tempted to make an unsuitable appoint
ment. It is notable that throughout most
of the 20th century the Senate's exercise
of its duty of confirmation has been, as
Hamilton predicted, "a silent operation."
On only 13 previous occasions in this
century has there been enough con
troversy to l-eq,hre a rollcall vote in the
Senate on appointments to the Supreme
Court and on only two of those occasions
has the nominee been rejected. I wish
with all my heart that in the instant
case the Senate could passively concur
and that this would be "a silent opera
tion." The nature of the case and the
nature o,f the times will not permit the
Senate to be silent and it should not be
silent.

To the President the Constitution gives
the power of nomination. To the Presi
dent and the Senate, it gives the power of
appointment. Between nomination and
appointment lies the key phrase, advice
and consent. The senate, basing its re
sponse on investigation and debate, shall
give its advice on the nominee and shall
consent-or withhold the same-to the
appointment.

The Senate is thus forced to address
itself to that quality of the nomination
which Alexander Hamilton has charac
terized as "fitness."

As I observed in the report of the Sen
ate Judiciary Committee on the nomina
tion of Judge Carswell, I regret to see
decisions of a sitting judge scrutinized
individually so that there would be some
apparent invasion of the principle of ju
dicial independence. I do not, however.
feel that the Senate either can or should
be preclUded from a broad overview of a
nominee's jUdicial record as one of the.
factors in ascel·taining "fitness." It has
been pointed out during this debate that
over half of the opinions rendered by
Judge Carswell which were subject to
appellate review were reversed. While
there might be considerations which
could be used to explain this high rate
of jUdicial error, they seem inadequate
when it is considered that Judge Cars
well's rate of jUdicial error is more than
twice as high as that of the average U.S.
district court judge. While such a rela
tively high rate of judicial error may be
tolerated at lower court levels where fur
ther appeal provides a remedy, it is a
rate of errol' which casts considerable
doubt upon the appropriateness of his
nomination to the Court of last resort.

I have studied some of Judge Cars-

well's opinions and conclude that many
of them can be considered routine and
unexceptional. This would be expected
from the calendar of a U.S. district court
judge. In fairness and candor, it must be
said that most of Judge Carswell's opin
ions which are available in published
form cannot be considered to be incor
rect. None of them, however, seem to
belong in the great tradition of Anglo
American jUrisprudence in which judges
over the years have contributed to the
growth and understanding of the law.
Some of them are marked by basic er
rors. I am appending hereafter a memo
randum prepared at my request which
sets forth some of the illustrative cases
which emphasize these points; and I ask
unanimous consent that the memoran
dum be printed in the RECORD at the con
clusion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit U
Mr. MATHIAS. There is a scholarly

side of the law and there is a human
side of the law. I hope that I am not blind
to either. In an attempt to make some
judgment on both aspects of Judge Cars
well's fitness, I requested an opportunity
to meet and talk with him. This request
was made to the Justice Department and
to others who were Vitally interested in
Judge Carswell's nomination. I regret
that this request was not acknowledged
until less than 24 how's before the vote.

I am not insensitive to the impact of
this vote on Judge Carswell as a man. I
am very much aware of the sentiments
of many American who would like to
see Judge Carswell appointed to the
Court in spite of the misgivings that I
have enunciated. I feel very deeply the
obligation that lowe to the President of
the United States to respect his judgment
and his leadership. It is, therefore, with a
very deep sense of sadness that I feel
that my oath as a Member of the U.S.
Senate requires me to vote against con
firmation of G. Harrold Carswell to be
an Associate Justice of the Supreme
Court.

EXHIBIT 1

MEMORANDUl>I

To begin wi th, there Is a series of cases
in Which JUdge Carswell refuses to grant
hearings on habeas corpus petitions In the
face of federal statutes and higher Judicial
authority to the contrary. The case of Harris
v. Wainwright, 399 F.2d 142 (5th Cir. 1968)
is reasonably typical.

In that case, the Indigent petitioner had
a past record of mental Illness serious enough
to warrant commitment. He sought to attack
his state court conviction collaterally on the
ground, inter alia, that he had been Incom
petent to stand trial at the time of his con
viction. (There had been no pre-trial psychi
atric examination, despite petitioner'S his
tory.) He brought his first collateral attack
in the state courts; he was not represented
by counsel at this proceeding, nor was he
himself produced. The court simply denied
the petition.

He then sought federal habeas in JUdge
Carswell's court. Carswell did not even ap
point counsel to represent this indigent,
mentally ill petitioner. He did not order a
h,earing, as required by federal statute (28
U.S.C. § 2255). He simply denied the petition
summarily. stating that petitioner had been
represented by "able" counsel at trial and
that "the alleged constitutional defect Simply
does not exist."
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The Court of Appeals unanimously reversed

and remanded to the district court to reex
amine the issue. The Court of Appeals held
that defendant's allegations of incompetency
raised a federal constitutional issue, which
Carswell should have known, since he had
relled on that rule to the detriment of an
other petitioner in a prior case, U.S. v. Levy,
232 F. Supp. 661 (1964). Very similar cases
are Meadows v. United States, 282 F.2d 942
(1960) (claim of incompetency by a peti
tioner previously discharged by the Army
as a psychoneurotic) and Dickey v. United
States, 345 F.2d 508 (1965) (claim of In
competency by petitioner alleging a previous
head injury). These repeated denials with
out hearing by Carswell in very similar cases
followed by unanimous reversals backed by
S(tpreme Court authority suggest a persistent
determination to refuse hearings without any
apparent legal basis. .

In a similar vein, see Bdrnes v. Florida,
402 F.2d 63 (1968) where JUdge Carswell de
nied a writ of habeas corpus without a hear
ing despite allegations of coercion of a guil
ty plea and inadequacy of counsel (whom pe
titioner allegedly saw for only a few minutes
prior to trial). Judge Carswell was unani
mously reversed by the Court of Appeals.
Still another case is Baker v. Wainwright, 391
F.2d 248 (1968) where a petition for habeas
corpus was again denied without hearing
despite an allegation that petitioner was not
granted counsel on appeal in a criminal case.
Again, the Court of Appeals reversed, citing
a Supreme Court decision, Entsminger v.
Iowa, 366 U.S. 748 (1966) where the Court de
clared: "As we have held again and again
an Indigent defendant is entitled to the ap
pointment of counsel on his first appeal."

This section states: "Unless the motion
and files and records of the case concluslvely
show that the prisoner is entitled to no re
lief, the court shall ... grant a prompt hear
ing thereon, determine the issues and make
findings of fact and conclusions of law with
respect thereto. . . ."

JUdge Carswell seems very quick to de
nominate cases as "frivolous". Such language
permeates a number of his opinions. In a
recent case, for example, he denied bail pend
ing appeal in a free-speech, contempt case. No
indication was adduced that petitioners were
dangerous, but Carswell apparently thought
the bail issue was frivolous. He was reversed
and directed to grant bail by a unanimous per
curiam opinion, Dawkins v. Crevasse, 391
F. 2d 921 (5th Clr.. 1968).

The fact that some of Judge Carswell's
criminal law decisions have not been reversed
does not indicate that they were correct. A
significant number of them may not have
been appealed because Carswell has made it
dlmcult to effect an appeal. When Carswell
rules against an indigent petitioner, he often
denies him the right to proceed further in
forma pauperis; see e.g., Baxter v. State 0/
Florida, 295 F. Supp. 1164; he does not ap
point counsel; and he frequently denies ball.
To be sure, the Court of Appeals can-and
sometimes does-reverse these orders; but a
great many indigent petitioners simply can
not overcome these hurdles and get the case
up for review.

JUdge Carswell's unwillingness to apply the
law In a manner favorable to criminal de
fendants seeking their freedom can be con
trasted with his reluctnace to limit an em
ployer by enjoining future Violations of the
Fa:r Labor Standards Act. Despite past viola
tions and what the Court of Appeals described
as "a history ... of delay and obstructIon to
the investigation of reliance on spurious legal
defenses, JUdge Carswell denied an injuction,
Mitchell v. Blanchard, 168 F. Supp. 689. This
decision was reversed unanImously. 727 F.2d
574, and the order denying the injuction was
declared "not supportable."

In quite a d11ferent field of law, one might
refer to Polar Ice Cream v. Andrews, 208 F.
Supp.899 (1962), reversed 375 U.S. 361 (1964).

•

That case involved a Florida regulation of
the supply and distribution of milk. The
challenged regUlations required that a
Florida company like Polar pay to his local
Florida suppliers the premium Class I price
of 61¢ for all Class I milk which Polar sold
in his Pensacola market, regardless of where
he bought the milk, prOVided that the local
Florida suppliers could provide hl~n with the
amounts he neecled. The effect of the regu
latIon was to make it uneconomical for Polar
to pay the premium price for milk from
out-of-state producers so long as such milk
could be purchased from his local Florida
suppliers. Instead, out-of-state producers
could only sell to Polar for the less-remuner
ative uses at prices which apparently would
not even cover their costs of production.
Polar challenged the regulations as consti
tuting a burden on interstate commerce by,
In effect, limiting out-of-state producers
from competing for the lucrative Class I busi
ness In Polar's Florida market.

JUdge Carswell upheld the Florida regula
tions. He first announced a general standard
of highly dubious applicability to a case such
as the one before him: I.e., "in order to
justify a pronouncement that a legislative act
is unconstitutional the case must be so clear
as to be free from doubt." He then declared
in very general, conclnsory terms-that the
regulations did not burden interstate com
merce. Nowhere in his opinion is there any
appreciation of the actual economic effects
of the regll1ations and their impact on the
feasibility of interstate sales to Polar.

The Supreme Court reversed unanimously,
finding that the burden on commerce was
clearly evident. In reaching the reSUlt, the
Court declared that the principles laid down
in an earlier Supreme Court case, BaldWin
v. Seelig, 294 U.S. 511 (1935): "justify, in
deed require, Invalidation as a burden on in
terstate commerce." Judge Carswell had dis
missed the Baldwin case because the surface
facts were different without recognizing that
the principle set forth in Baldwin (and other
cases) seemed plainly applicable to overturn
the Florida regUlations. Leaving aside the
enunciation of a seemingly erroneous legal
standard, JUdge Carswell's opinIon reveals,
not a difference of policy or philosophy, but
a failure to probe beneath the surface to ex
pose the underlying principles of existing
precedents and the economic effects of reg
Ulatory schemes such as those in the Polar
case. In this connectIon, one might also note
another regUlatory case decided by JUdge
Carswell and reversed on appeal, First Na
tional Bank v. Dickinson, 274 F. Supp. 449,
reversed, 400 F. 2d 548, amrmed, 90 S. Ct.
337 (1969).

In John P. Maguire Co. v. Herzog, 2 CCH
Bankruptcy Law Rep. U63,355 (5th Cir. 1970),
an omcer of insolvent corporation used some
of its assets to prefer corporate creditors to
whom he was also personally liable by in
dorsement or guaranty. Thereafter, the cor
poration filed petition for an arrangement
under Chapter XI of the Bankruptcy Act
and the officer went into straight bankruptcy
and received a discharge. Another of the
corporation's 175 creditors then sued the
corporate officer for misappropriation of cor
porate assets, contending that his claim was
exempt from the bankruptcy discharge by an
exception In the Bankruptcy Act for debts
"created by his ... misappropriation ...
whlle acting as an omcer." In an opinion by
Carswell the creditor's claim was ruled with
in the exception. There was no indication
that JUdge Carswell realized the full im
port of his rUling. Instead of preser\'ing
a corporate asset for the benefit of corporate
creditors, he ruled that the act of the cor
porate officer in preferring some corporate
creditors entitled another corporate creditor
to prefer himself. In reaching this seemingly
odd and unprecedented result, there was no
inquiry into whether the exception shOUld
be available only to the corporation or its

liqUidator rather than to a single corporate
creditor. There was no inquiry into Whether
Ga. Code AnD. § 22-709 upon Which the ac
tion is based (and which forbids omcers of
insolvent corporation to use their powers for
obtaining personal preference or advantage)
should be available only to the corporation
or its liqUidator. In fact, there was not even
a reference to the Georgia statute in the
opinion.

In Dawkins v. Green, 285 F. Supp. 772
(1968), reversed, 412 F. 2d 644 (1969), Judge
Carswell gave summary judgment to defend
ants, before any evidence 'fas heard. The
plaintiffs in this action had sought to enjoin
certain defenjIant public officials from en
forcing crimlRaJ statutes against the plain
tiffs, alleging that the defendants were act
ing in bad f!ilth, in that they were using the
machinery of the criminal law in order to
punish plaintiffs for their exercise of First
Amendment rights. In moving for summary
judgment, defendants tiled amdavits, setting
forth various facts, but on the critical issue
of "bad faith," the omclals simply denied so
acting. Carswell's grant of summary jUdg
ment pointed to these amdavlts and em
phasized that plaintiffs had not filed coun
ter-amdavits. Carswell's ruling seems plain
ly wrong. As the Court of Appeals pointed
out In unanimously reversing him, summary
jUdgment cannot be based on affidavits con
taining conclusory assertions that simply
repeat the pleadings. This procedural doc
trine is universally appUed in the federal
courts. For a similar case, see Due v. Tal
lahassee Theatres, 333 F. 2d 630 (1964) where
JUdge Carswell is again reversed by a unani
mous Court of Appeals.

Running through these procedural cases
as well as the criminal laW-habeas corpus
opinions is a tendency to dismiss cases sum
marlly without giving adequate opportunity
to explore the facts of the case. Similar tend.
encies exist in tort cases where Judge Cars
well is reversed for resolving as matters of
law issues that shOUld have been submitted
to the jury as questions of fact. See Shirey
v. L. & W. R.R., 213 F. Supp. 574 (1963), re
versed 327 F. 2d 549 (1964); Atlanta & S.A.B.
R.R. v. Chilean Nitrate Sales Corp., 277 F.
Supp. 242 (1967), reversed, 415 F. 2d 393
(1969) .

The PRESIDING OFFICER. Who
yields time?

Mr. HRUSKA. Mr. President, how
much time remains on either side?

The PRESIDING OFFICER, The
Senator from Nebraska has 5 minutes
remaining, and the Senator from Indi
ana has 12.

Mr. BAYH. Mr. President, I yield my
self 8 minutes.

Mr. KENNEDY. Mr. President, could
we have order?

The PRESIDING OFFICER. The Sen
ate will be in order.

Mr. BAYH. Mr. President. on the 26th
of March I received a letter that had been
written 3 days earlier by Arthur E.
Sutherland, who was a law clerk of the
late Honorable Oliver Wendell Holmes.
At that time, as some of us might re
member, they were not called clerks,
they were called secretaries. But I
thought that it would be appropriate to
share the contents of this letter with the
Senate, because of the message it con
veys, at this particular moment in our
decisionmaking progress. It reads:

DEAR SENATOR BAYH: Some friends have
suggested to me that an expression of opin
ion concerning the appointment of Judge
Harrold Carswell to the Supreme Court,
might appropriately be made by former Sec
retaries of Justices of that Court. As such a
Secretaryship, for Justice Oliver Wendell



CONGRESSIONAL RECORD - SENATE

The VICE PRESIDENT. Five minutes.
Mr. DOLE. Do the opponents have any

time remaining?
The VICE PRESIDENT. They have 2

minutes remaining. Who yields time?
Mr. BAYH. I yield the remainder of

my time to the distinguished Senator
from Massachusetts.

The VICE PRESIDENT. The Senator
from Massachusetts is recognized.

Mr. BROOKE. Mr. President, we are
now just some 8 minutes before the vote
will be taken on this very important
matter. I do not know that any more
arguments on either side of this issue
can be made at this late hour. I think
that all of our colleagues, Democrat and
Republican, conservative and liberal,
have studied the record and have made
their decision. Frankly, I do not think
that anything that I may say or that
anyone else may say at this late hour will
change any of the votes of any other
Members of this body.

I believe I should say that in making
this decision, all of us remembered our
great responsibility in the matter of ad
vice and consent to the President's nomi
nation for the Supreme Court of the
United States. Many arguments have
been made about the qualifications, about
credibility, about racial views, and about
a myriad of other things concerning this
man. I have spoken out in opposition to
him. It is somewhat of an unnatural role
for me, because all my lifetime I have
preferred to be for something rather than
against something. It is a very painful
duty for me to be so strongly opposed to
this man's nomination. I do not know
him. I have no personal animosity against
him. I wish him well and his family well.

The VICE PRESIDENT. The time of
the Senator has expired.

Mr. HRUSKA. Mr. President, I yield
the balance of the 5 minutes to the
Senator from Kansas.

The VICE PRESIDENT. The Senator
from Kansas is recognized for 5 minutes.

Mr. MURPHY. Mr. President, may we
have order?

The VICE PRESIDENT. The Senate
will be in order.

Mr. DOLE. Mr. President, this is the
Court of last resort for G. Harrold Cars
well. This is the end of an ordeal for G.
Harrold Carswell. It has been said day·
after day in this Chamber, judge him by
today's standards and judge us not at
all. That has been the message loud and
clear day after day.

The Senator from Indiana stated the
opponents argument a few minutes ago.
He said we should confirm the best man
we can find. I would remind the Senator
from Indiana the power to nominate still
resides with the President of the United
States, whether he be Republican or
Democrat-a power that, of com'se, the
Senate should not take lightly. We have
a great responsibility in the advice and
consent process. But today-in fact, in a
few minutes-we will decide the fate of
Judge G. Harrold Carswell.

I would guess that whatever the Senate
may do, Judge Carswell will survive.
Whatever the Senate may do, our coun
try, of course, will survive, and President
Nixon will survive.

What time remains, Mr. But let me say a word to my fellow
Republicans, because I believe that the

our children and their children that the
advice and consent responsibility given
to us by our Founding Fathers nearly
two centuries ago still has meaning to
day. It is just that-a responsibility,
which the U.s. Senate is not going to
shirk. We have the opportunity, and will
accept it, of reminding our children that
their forefathers had courage, just as
ours did. We have the opportunity to say
what we believe is important-not just
for the Senate and the Court, but for
the country.

Perhaps the greatest opportunity of
all, which surpasses the duty that we
have as Senators to shore up the advice
and consent provisions and responsibili
ties that are ours, is the opportunity we
have to speak to the young and to the
old, to all ages, so eloquently described
by the Senator from minois a moment
ago-to speak to those across this coun
try who are asking questions that cause
one to have deep concern about the fu
ture stability of this country. I ask any
one who wants a capsulization of this
problem to look, in the recent issue of
Newsweek, at an article written by Stew
art Alsop which deals forthrightly with
this question. The article states that it is
not overly dramatic to suggest that
America is at a crossroads, because in
creasingly large numbers of our young
people are wondering if our society has
what it takes. Do we have the courage?
Do we have the determination that we
are going to make tomorrow a little
better than it Is today?

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. BAYH. I yield myself 2 additional
minutes.

It seems to me, Mr. President, that in
addition to determining who is going to
sit on the Supreme Court of the United
States, we have the opportunity with this
vote to say to the prophets of doom who
say that America is about to tumble of
its own weight that this system still is,
in the words of Abraham Lincoln, the
best last hope of all mankind. We have
the opportunity to say that this Senate
and this country is still seeking excel
lence, to say that a better America will
be the result of our combined efforts.

We have the opportunity to say, in a
very personal way, that we are deter
mined to demand the best of ourselves
and the best of this body. We are now in
a position of saying to the members of
our respective parties, whoever they may
be, whether at the precinct level or on
the highest rung of the ladder, that we
want to do better, that we want to make
this great Nation, as great as it Is, even
better tomorrow.

Mr. President, I think the Senate will
make the right determination. We will
then have the opportunity to get the best
man we can find, the best conservatIve,
the best strict constructionist, the best
Southerner, and In the future the best
Northerner, the best Westerner, the best
man who can make the greatest contribu
tion on the highest jUdicial bench, the
court of last resort for each Amelican
citizen.

The VICE PRESIDENT. Who yields
time?

Mr. DOLE.
President?

ago.
Mr. Sutherland continues:
While I am reluctant to express an adverse

opinion concerning any member of the fed
eral judiciary. I feel obligated in good con
science to say that I consider JUdge Cars
well's appointment a regrettable mistake.

The country is entitled to see chosen for
Its Supreme Court the best prospective Jus
tice to be found on the American Bench or
among other American lawyers. On the evi
dence before the Senate Judge Carswell un
fortunately falls short of that rank. His
appointment should not be confirmed.

Respectfully yours,
ARTHUR E. SUTHERLAND,

.Member Of the Law Faculty. Harvard
University, Cambridge, Mass.

Investigation shows. Mr. President,
that in addition to the facts related in
the letter. here is a man almost 70 years
of age. a man who is a member of the
Republican Party. and a man who can
easily be considered a distinguished and
l1ighly reputable conservative legal mind.
I have read this letter. here in the final
moments of the debate. because it seems
to me that it symbolizes. really, a voice
from the past, describing the past great
ness of our country, a past greatness
which all too many of our younger citi
zens have overlooked and do not fullY
appreciate.

Today, the past, indeed. is prolog;
and there is not a Member of this body
who is not reminded all too often how
tenuous the present is.

Mr. KENNEDY, Mr. President, the
Senate is not in order.

The PRESIDING OFFICER (Mr. RIBI
COFF). The Senate will be in order. The
Senator from Indiana will suspend. Sen
ators will please take their seats. Con
versations will cease in the Chamber.
Senators will please cease their conversa
tions and take their seats.

The senator may proceed.
Mr. BAYH. Today indeed is a tenuous

moment for each and everyone of us.
Each of us in this body has a rare privi
lege that, in my judgment. cannot be
surpassed. in our efforts and our op
portlmities to serve our country, and I
think it is this call that compels us to
risk the rigors of political life.

The unique thing about this great op
portunity to serve in the U.S. Senate is
the fact that, as great as tItis responsi
bility, this honor, and this 'opportunity
are and as long as we may serve in this
body, seldom does the votf'of one Sen
ator or the effort of one individual Mem
ber of the U.S. Senate directly affect
the outcome of the broad scope of his
tory. Opportunities for Individual con
tribution to the common destiny are
really rare.

Today we have such an opportunity.
Today we have the opportunity, not just
to vote for ourselves, not just to vote for
the Senate, but, In deed, we have the op
portunity to speak for future genera
tions, and to set them an example.

Today we have the opportunity to tell

H~fmes. Jr.. was my high privilege in 1927
1928. I write this letter.

I admIt to just a slight tremor In my
voice when I realize that here is a man
who was the clerk to Justice Oliver Wen
dell Holmes in the year of the birth of
the Senator from Indiana-some time
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The VICE PRESIDENT. On this ques
tion. the vote is 45 yeas and 51 nays. The
nomination is not agreed to.

[Loud demonstrations in the galleries.l
Mr. MANSFIELD. Mr. President, if

there are any further demonstrations in
the galleries, r shall ask that the galleries
be cleared.

LEGISLATIVE SESSION
Mr. MANSFIELD. Mr. President, I ask

Ul:animous consent that the Senate go
into legislative session.

The VICE PRESIDENT. Without ob
jection, it is so ordered.

MESSAGE FROM THE HOUSE
A message from the House of Repre

sentatives, by Mr. Bartlett, one of its
reading clerks, announced that the
House had passed the bill (S. 980) to
provide courts of the United States with
jurisdiction over contract clainIs against
nonappropriated fund activities of the
United States, and for other purposes,
with amendments, in which it requested
the concurrence of the senate.

The message also announced that the
House had passed the following bills, in
which it requested the concurrence of
the Senate:

Mr. CURTIS. Mr. President, I ask that
the galleries be cleared.

The VICE PRESIDENT. The galleries
will be cleared. The Sergeant at Arms
will enforce the order.

Mr. MANSFIELD. Mr. President, I ask
that the Chamber be cleared of all un
necessary personnel.

The VICE PRESIDENT. The Chamber
will be cleared. The Sergeant at Arms
is instructed to carry out the order. The
galleries will be cleared.

Mr. MANSFIELD. Mr. President, I ask
unanimous cjmsent that the President be
immediatelY"'notified of the action of the
Senate. .-

The VICE PRESIDENT. Without ob
jection, it is so ordered.

Mr. CURTIS. Mr. President, I suggest
that the galleries be cleared.

The VICE PRESIDENT. The Sergeant
at Arms has been instructed to clear the
galleries and the floor of all unnecessary
personnel.

Mr. MANSFIELD. Mr. President, I wish
to take this opportunity to thank each
and every Member of this body on both
sides of the aisle who contributed to the
consideration of this nomination. Those
who were in the forefront particularly
may be singled out for their forthright
and forceful presentations. I speak of
those on both sides of the issue.

Notable, for example, was the effort
of the distinguished Senator from Ne
braska (Mr. HRUSKA), Clearly, he dem
onstrated the same strong and able advo
cacy on this matter that has character
ized his many years of public service.
The Senator from Mississippi (Mr. EAST
LAND), the able and distinguished chair
man of the committee and the rest of the
members of the Committee on the Judi
ciary all handled themselves in such a
manner as to assure a debate of the
highest order.

The Senator from Indiana, the Senator
from Massachusetts (Mr. BROOKE), the
Senators from Michigan (Mr. HART and
Mr. GRIFFIN), the Senator from Kansas
(Mr. DOLE), the Senator from Florida
(Mr. GURNEY), and many others deserve
the highest commendation of the Senate.
Their cooperative efforts were responsible
for providing such a high-level discus
sion. We are most grateful.

Murphy
Pearson
Randolph
Russell
Saxbe
Scott
Smith. Ill.
Sparkman
Stennis
Stevens
Talmadge
Thurmond
Tower
Wll!iams, Del.
Young, N. Oak.

Anderson
Bennett

Bayh
Brooke
Burdick
Cannon
Case
Church
Cook
Cranston
Dodd
Eagleton
Fong
Fulbright
Goodell
Gore
Gravel
Harris
Hart

Aiken
Allen
Allott
Baker
Bellmon
Bible
Boggs
Byrd. Va.
Byrd, W. Va.
Cooper
Cotton
Curtis
Dole
Dominick
Eastland

caution the galleries, please, to be cour
teous and let the vote proceed without
demonstrations.

The question is, Will the Senate advise
and consent to the nomination of Judge
G. Harrold Carswell to be an Associate
Justice of the Supreme Court of the
United States?

On this question the yeas and nays
have been ordered, and the clerk will
call the roll.

The assistant legislative clerk called
the roll.

Mr. KENNEDY. I announce that the
Senator from New Mexico (Mr. ANDER
SON) is necesarily absent.

I further announce that the Senator
from Rhode Island (Mr. PELL) is absent
on omcial business.

On this vote, the Senator from Rhode
Island (Mr. PELL) is paired with the
Senator from Utah (Mr. BENNETT). If
present and voting, the Senator from
Rhode Island would vote "nay" and the
Senator from Utah would vote "yea."

Mr. GRIFFIN. I announce that the
Senator from Utah (Mr. BENNETT) is
absent on omcial business as observer at
the meeting of the Asian Development
Bank in Korea.

The Senator from South Dakota (Mr.
MUNDT) is absent because of illness and,
if present and voting, would vote ·'yea."

On this vote, the Senator from Utah
(Mr. BENNETT) is paired with the Sen
ator from Rhode Island (Mr. PELL). If
present and voting, the Senator from
Utah would vote "yea" and the Senator
from Rhode Island would vote "nay:'

The yeas and nays resulted-yeas 45,
nays 51, as follows:

[No. 122 EX.)
YEAS-45

Ellender
Ervin
Fannin
Goldwater
GriIDn
Gurney
Hansen
Holland
Hollings
Hruska
Jordan, N.C.
Jordan, Idaho
Long
McClellan
Miller

NAYS-51
Hartke Moss
Hatfield Muskie
Hughes Nelson
Inouye Packwood
Jackson Pastore
Javits Percy
Kennedy Prouty
Magnuson Proxmire
Mansfield Ribicolf
Mathias Schweiker
Mccarthy Smith. Maine
McGee Spong
McGovern Symington
McIntyre Tydings
Metcalf Williams. N.J.
Mondaie Yarborough
Montoya Young. Ohio

NOT VOTING-4
Mundt
Pell

Issue now is approximately 99 percent
politics and 1 percent factual. This is the
second nomination we are considering
for this vacancy in a matter of months.
First, the Haynsworth nomination was
rejected. He was insensitive. Now we are
told Judge Carswell is mediocre and a.
racist. But let me say, with all the
earnestness I can muster, as a junior
Member of this body, the fate of G. Har
rold Carswell does not rest on the other
side of the aisle. The fate of G. Harrold
Carswell rests on this side of the aisle.
We will make the decision as our votes
will make the difference.

I would remind my Republican
friends-I quarrel with no one; I ques
tion no one's motives-but remind my
friends on this side that Richard Nixon
was elected President in November 1968,
and that with that election came the
right and duty to nominate Justices of
the Supreme Court. That right has been
once denied; perhaps soon twice denied,
we have the responsibility, as Republi
cans; it is our responsibility, not the re
sponsibility of the Senator from In
diana-and I do not question his mo
tives. Let me repeat, in conclusion if
this nomination should be rejected, I
sugrgest to the President of the United
States take his case to the people and
that he leave the seat vacant until No
vember. It may be easier to change the
Senate than the U.S. Supreme Court-
in fact it may be a prerequisite.

The VICE PRESIDENT. Who yields
time

Mr. DOLE. I yield back the remainder
of my time.

Mr. MANSFIELD. Mr. President, I
respectfully request that the Sergeant
at Arms be directed to clear the Chamber
of all excess personnel, 'which does not
include Representatives from the other
body, fellow parliamentarians from
France, I believe, or attaches who have
omcial business on the floor.

Mr. SCOTT. Mr. President, I ask unan
imous consent that the attaches attached
to my omce may be permitted to remain
who have business in the Chamber.

The VICE PRESIDENT. Without ob
jection, it is so ordered.

Mr. BAYH. Mr. President, I make a
similar request relative to my staff.

The VICE PRESIDENT. Without ob
jection, it is so ordered.

Mr. McCLELLAN. Mr. President, if
exceptions are to be made, let us have
exceptions for all the staff. I ask unani
mous consent that any staff member of
any Senator who is present in the Cham
ber may be permitted to remain on the
floor. [Laughter.]

Mr. MANSFIELD. Mr. President, I
object.

The VICE PRESIDENT. Objection is
heard.

Pursuant to the unanimous consent
request, the Chamber will be cleared of
all unnecessary personnel, except those
mentioned In the unanimous-consent
agreement.

The Sergeant at Arms is directed to
carry out this order.

The Chair would mention to the gal
leries that, due to the tremendous inter
est In this vote, there will' probably be
great attention on the part of everyone
to follow it closely. The Chair would
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