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On this question the yeas and nays
have been ordered, and the clerk will
call the roll.

The legislative clerk called the roll.
Mr. BYRD of West Virginia. I an

nounce that the Senator from Alaska
(Mr. GRAVEL), the Senator from Wash
ington (Mr. JACKSON), the Senator from
Massachusetts (Mr. KENNEDY), the Sen
ator from South Dakota (Mr. McGov
ERN), the Senator from Maine (Mr.
MUSKIE), the Senator from Alabama
(Mr. SPARKMAN), and the Senator from
California (Mr. TuNNEY) are necessarily
absent.

I further announce that the Senator
from Oklahoma (Mr. HARRIS) and the
Senator from South Carolina (Mr. HOL
LINGS) are absent on official business.

I further announce that, if present and
voting, the Senator from California (Mr.
TUNNEY), the Senator from Washington
(Mr. JACKSON), the Senator from South
Dakota (Mr. MCGOVERN), the Senator
from Massachusetts (Mr. KENNEDY). and
the Senator from Oklahoma (Mr. HAR
RIS) would each vote "nay."

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BROCK),
the Senator from Kentucky (Mr. COOK),
the Senators from Kansas (Mr. DOLE
and Mr. PEARSON), the Senator from
Colorado (Mr. DOMINICK), the Senator
from Iowa (Mr. MILLER), the Senators
from Oregon (Mr. PACKWOOD and Mr.
HATFIELD), the Senator from Pennsyl
vania (Mr. SCOTT), the Senator from
Alaska (Mr. STEVENS), and the Senator
from Connecticut (Mr. WEICKER) are
necessarily absent.

The Senator from South Dakota (Mr.
MUNDT) is absent because of illness.

The Senator from New York (Mr.
BUCKLEY) and the Senator from Mary
land (Mr. MATHIAS) are detained on
official business.

If present and voting, the Senator
from Colorado (Mr. DOMINICK) , the Sen
ator from Oregon (Mr. HATFIELD), the
Senator from South Dakota (Mr.
MUNDT), the Senator from Kansas (Mr.
PEARSON), and the Senator from Penn
sylvania (Mr. SCOTT) would each vote
"nay."

The result was announced-yeas 15,
nays 62, as follows:

[No. 49 Leg.)
YEAS-15

So Mr. ERVIN'S amendment was re
jected.

PROGRAM
Mr. GRIFFIN. Mr. President, for the

guidance of Senators, I would like to in
quire of the distinguished majority lead
er if he might give us some idea as to
what he expects during the remainder
of the afternoon.

MESSAGE FROM THE HOUSE
A message from the House of Rep

resentatives by Mr. Hackney, one of its
reading clerks, communicated to the
Senate the intelligence of the death of
Hon. ROBERT J. CORBETT, a Representa
tive from the State of Pennsylvania, and
transmitted the resolution of the House
thereon.

PROGRAM
Mr. MANSFIELD. Mr. President I also

point out to the Senate that if the
pending bill is disposed of today, and the
prospects look good,it is the intention of
the joint leadership to go over until
Thursday. The Senate will have finished
all available business. Only two items re
main on the calendar. One is S. 860 a
bill relating to the Trust Territory of the
Pacific Islands, on which a referral to
the Committee on Foreign Relations may
be sought. In any case, it cannot be acted
upon until this potential jurisdictional
problem is resolved. All Senators con
cerned are apprised of the matter. The
other bill is S. 646, having to do with the
creation of a limited copyright in sound
recordings for ,the purpose of protecting
against unauthorized duplication and
piracy of sound recording and for other
purposes. This measure is being held on
a temporary basis only-a routine ac-

formed by the Senator from NorthCaro
lina(Mr. ERVIN) that he intends to offer
three amendments. With respect to two
of them he would want them voted on
en bloc, and with respect to the third
amendment, he would want that amend
ment voted on separately. He wishes roll
call votes on these amendments. There
would thus be two rollcall votes, al
though in reality three amendments
would be considered.

On this basis the distinguished Sen
ator from North Carolina is willing to
enter into a unanimous-consent agree
ment allowing 10 minutes on each
amendment, with the time equally di
vided between the manager of the bill
and the sponsor of the amendments.

Mr. ERVIN. Mr. President, will the
Senator yield?

Mr. MANSFIELD. I yield.
Mr. ERVIN. I might inform the Sen

ate that I have some other amendments
dealing with what they call in ~ston

"open enrollment," prohibiting busing
and giving children the right to adequate
neighborhood schools, but that will not
take long.

The PRESIDING OFFICER. Is there
objection to the unanimous-consent re
quest? Without objection, it is so or
dered.

Mr. MANSFIELD. Mr. President, as
the distinguished Senator from North
Carolina pointed out, there will be other
amendments after those amendments are
disposed of, so I would suggest that for
the time being as many Senators as pos
sible remain in the Chamber, because the
distinguished Senator from North Caro
lina-as any Senator-is entitled to a
reasonably good attendance so that he
can explain that which he proposes.

The PRESIDING OFFICER. The
Chair Wishes to ask the majority leader
if the unanimous consent agreement
would apply to the three amendments or
all?

Mr. MANSFIELD. The three amend
ments, two of which will be considered
and voted on together.

Mr. ERVIN. Mr. President, I wish to
state that I think we can dispose of all
three of these amendments in 15 min
utes or thereabouts; 20 minutes at the
most.

NOT VOTINo-23
Holllngs Packwood
Jackson Pearson
Kennedy Scott
Mathias Sparkman
McGovern Stevens
Mlller Tunney
Mundt Welcker
Muskle

EMERGENCY SCHOOL AID AND
QUALITY INTEGRATED EDUCA
TION ACT OF 1971

The Senate continued ·.Jith the con
sideration of the bill (S. 1557) to provide
financial assistance to local educational
agencies in order t{) establish equal edu
cational opportunities for all children,
and for other purposes.

Mr. MANSFIELD. Mr. President, in re
sponse to the question raised by the dis
tinguished assistant minority leader-

Mr. COTTON. Mr. President, there is
still so much conversation in the Cham
ber I cannot hear.

The PRESIDING OFFICER. The ma
jority leader will withhold for a moment
until we restore order in the Chamber.
Senators will be seated. Clerks, aides, and
attaches will please be seated or leave
the Chamber.

The Senator may proceed.
UNANIMOUS-CONSENT AGREEMENT

Mr. MANSFIELD. Mr. President, after
conferences with the distinguished Sen
ator from North Carolina (Mr. ERVIN).
the manager of the bill. the distinguished
Senator from Rhode Island (Mr. PELL)
the ranking minority member of the
committee, the distinguished Senator
from New York (Mr. JAVITS), the dis
tinguished Senator from Michigan (Mr.
GRIFFIN), and others, we have been in-

INDEFINITE POSTPONEMENT OF
SENATE RESOLUTION 101, ON
VIETNAM VETERANS' USE OF THE
MALL
Mr. MANSFIELD. Mr. President, if we

may have order in the Senate, first I
ask unanimous consent that Calendar
No. 76, Senate Resolution 101, submitted
by the distinguished Senator from Mich
igan (Mr. HART), and cosponsored by 41
other Senators, be indefinitely post
poned.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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NAYS-62
Eagleton
Fannin
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commodation atIorded any Senator on a.
measure of this nature.

I make this announcement at this time
so the senate will be fully cognizant of
the possibiliti~ for today and the rest
of the week insofar as the joint leader
ship is concerned. The fact that the
work of the Senate is remaining ahead
of the work of the various committees 15
a tribute to us all.

EMERGENCY SCHOOL AID AND
QUALITY INTEGRATED EDUCA
TION ACT OF 1971

The Senate continued with the con
sideration of the bill (S. 1557) to pro
vide financial assistance to local educa
tional agencies in order to establish
equal educational opportunities for all
children, and for other purposes.

AMENDMENTS NOS. 49 AND 51

Mr. ERVIN. Mr. President, I call up
my amendments Nos. 49 and 51.

The PRESIDING OFFICER. The
amendments will be stated.

The assistant legislative clerk pro
ceeded to read the amendments.

Mr. ERVIN. Mr. President, I ask
unanimous consent that further reading
of the amendments be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered; and, without
objection, the amendments will be
printed in the RECORD.

The amendments, ordered to be print
ed in the RECORD, are as follows:

AMENDMENT No. 49
On page ll,line 2, insert a comma and the

word "reUgion" after the word "color".

AMENDMENT No. 51
On page 27, Une 14, insert the word "reli

gion" between the word "color" and the
words "or national origin."

Mr. ERVIN. Mr. President, I ask that
the two amendments be voted on en bloc;
and I ask for the yeas and nays on them.

The yeas and nays were ordered.
Mr. ERVIN. Mr. President, I can ex

plain these amendments briefly.
Mr. MANSFIELD. Mr. President, will

the Senator yield?
Mr. ERVIN. I yield.
Mr. MANSFIELD. I ask for the yeas

and nays on the second amendment,
which the Senator will otIer today, and
I ask that it be in order to make that
request at this time.

The PRESIDING OFFICER. Without
objection, it is so ordered. There is ob
Viously a. sufficient second.

The yeas and nays were ordered.
Mr. ERVIN. Mr. President, this bill has

provisions in it which authorize the ex
tension of Federal aid to private non
profit schools unless they practice dis
crimination on the basis of race, color,
or national origin. These two amend
ments merely add another prohibited dis
crimination.

The PRESIDING OFFICER (Mr.
HUMPHREY). Will the Senator withhold?

Mr. ERVIN. Yes.
The PRESIDING OFFICER. The Sen

ator from North Carolina deserves the
attention of the Senate. Will there please
be quiet so the Senator can be heard?

Mr. ERVIN. Mr. President, my amend
ment would simply add to the three pro-

hibited categories of discrimination
which would bar a private nonprofit
school from receiving aid under this bill
a fourth prohibited discrimination;
namely, it would deny the benefits of this
bill to a nonprofit private school which
discriminates against teachers or stu
dents on the ground of religion.

I think it is a terrible thing for tax
funds to be used for the benefit of orga
nizations which discriminate against any
person because of the manner in which
that person bows his own knees to his
own God in his own way.

I would like at this time to make my
argument for the next amendment. My
next amendment, which is amendment
No. 47, would amend section 601 of the
Civil Rights Act of 1964 so as to add to
the prohibited discriminations in feder
ally financed programs those which dis
criminate on the basis of religion. I would
consent to have the Senate vote on that
amendment as soon as it votes on the two
consolidated amendments, without fur
ther argument.

Since I have sta.ted the objectives of
these three amendments, that is, not
to allow Federal funds to be used to
discriminate against people on the
ground of religion, I am willing to forgo
further argument.

The PRESIDING OFFICER. Does the
manager of the bill wish to respond?

Mr. PELL. Mr. President, I would
like to ask a question of the Senator
from North Carolina.

As I understand his amendment, it
would mean that children in private or
parochial schools, which, while not dis
criminating, certainly do not encourage
the children of other faiths to attend
their schools, would not be eligible to
participate in programs under the bill.
Is that correct?

Mr. ERVIN. It would not be entitled to
funds if the private school refused em
ployment to teacl:ers on the ground
that the teachers professed no religion
or a religion that is ditIerent from that
of the organization which maintained
those schools, or if they excluded chil
dren from the schools on the basis of
their religion.

Mr. PELL. I do not think the Senator
will find many religious schools exclud
ing children of other faiths, nor do chil
dren of other faiths eagerly attempt to
go to those schools. I am trying to find
out what the etIect of this amendment
would be. To my mind, it would prevent
the help envisaged in this bill toward
relieving some of the problems we pres
ently face, being available to children
who are attending parochial schools or
plivate schools. Therefore I am opposed
to the amendment.

Mr. ERVIN. The amendment would
require that any private school which
wanted to receive benefits under this bill
would not only have to refrain from
practicing discrimination on the ground
of race, color, or national origin, but
also on the ground of religion.

Mr. JAVITS. Mr. President, will the
Senator yield?

Mr. PELL. Mr. President, prior to yield
ing to the Senator from New York, I
would like to add that I am constrained
to oppose the amendment. I yield to the
Senator from New York.

Mr. JAVITS. Mr. President, the trou
ble with the amendments is that they are
directed not to institutions, but to chil
dren, We are not now, and we will not-
there is no question about that--lend
our support to religious institutions in
violation the establishment clause. We
established that position in the Elemen
tary and Secondary Education Act, as in
all other education legislation, But we do
benefit with services children who do at
tend such schools. This is the very inher
ent framework of our education laws.
The amendment before us, I am sure un
intent1onally~I am sure the Senator
from North !:1arolina does not do it by
design-would nevertheless fracture that
practice. So ,we would be writing law di
rected at something which is not an evil
under a set of conditions designed to cor
rect an evil. We would be letting in some
thing that is not directed at an evil. If
we are seeking to correct something that
would be a violation of the Constitution
of the United States, which could be en
joined on that ground, at the same time
it would be mischievous with respect to
the ability to deal with assistance to pri
vate and parochial school children,
which is an essential concept of our edu
cationallaws. For those reasons, I would
be opposed to the amendment. We are
seeking to deal with immediate evils,
with immediate remedies. That is why
the Senate turned down the RibicotI
amendment. Therefore, let us go forward
with that objective, without fracturing
the whole purpose of the bill. This is not
a bill to promote religious education.
Should we later perceive problems in re
gard to religious education, we can deal
effectively with them later, without at
tempting to do it in this short-term edu
cation measure.

Mr. MONDALE. Mr. President, will
the Senator yield?

Mr. PELL. Mr. President, how much
time do I have left?

The PRESIDING OFFICER. The Sen
ator has 2 minutes remaining.

Mr. PELL. I yield those 2 minutes to
the Senator from Minnesota.

Mr. MONDALE. Mr. President, I want
to make one observation. The issue
which the Senator from North Carolina
seeks to raise with these amendments
could be raised against almost any title
of the Elementary and Secondary Edu
cation Act, which have long been estab
lished to deliver assistance for various
education purposes, because most of
these titles authorize participation by
private school students, as this bill
does-participation by children, but not
aid to the private institution.

For example, title I of ESEA, which de
livers educational assistance to the so
called educationally disadvantaged, a
program which now involves $1.8 billion
annually, would be subject to the same
criticism as that which the Senator from
North Carolina raises to the pending
bill.

Title II, the Library Assistance Act.
similarly provides for participation by
private school children, but does not pro
vide assistance to parochial schools as
SUCh.

Title III, assisting supplementary dem
onstration centers, contains similar pro
Visions, as does title VII, which is one
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Mr. ERVIN. Mr. President, I also ask
unanimous consent that the order for the
yeas and nays on that amendment be
withdrawn and that I be permitted to
withdraw the amendment.

The PRESIDING OFFICER. Is there
?bjection? The Chair hears none, and it
IS so ordered.

Mr. TOWER. Mr. President, I call up
my amendment and ask that it be stated.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk read
as follows:

On page 3, line 16, strike out "3 per cen
tum" and insert in lieu thereof "4 per cen
tum".

theY· bow their knees to God ar.e fruitless,
and for that reason I ask that my
amendment No. 47 be printed at this
point in the RECORD.

There being no objection, the ~mend
ment was ordered to be printed in the
RECORD, as follows:

On page 40, line 16, insert the following:

"AMENDMENT WITH RESPECT TO RELIGIOUS
NONDISCRIMINATION

"SEC. 17. section 601 of the Civil Rights
Act of 1964 is amended by in,erting a comma
and the word 'religion' after the word
'color'."

UNANIMOUS-CONSENT AGREEMENT

Mr. MANSFIELD. If the Senator from
Texas will yield for just a moment, I ask
unanimous consent that there be 6 min
utes on the pending amendment, with
the time to be equally divided between
the sponsor of the amendment and the
manager of the bill, or whomever he may
designate.

The PRESIDING OFFICER (Mr.
BUCKLEY). Is there objection to the re
quest of the Senator from Montana? The
Chair hears none, and it is so ordered.

Mr. TOWER. Mr. President, this
amendment does not put any additional
money into the bill at all. It provides for
a percentage of the amount already in
the bill-an additional $15 million 5
million in the first year and 10 milllon
in the second year, for bilingual educa
tion. I was pleased to have been an
author of this provision when it was en
acted in 1967 and hope that my col
leagues will be convinced now of the
necessity for increasing the funding for
this most successful new education pro
grams to come along in many years.
However, almost since its inception, it
has suffered from underfunding, and I
believe that the time has arrived to
remedy this situation and expand theop
eration and scope of bilingual education.

In my State of Texas there are liter
ally hundreds of thousands of house
holds where Spanish is the primary if
not the only language. The children that
come from these households by and
large enter schools where only English is
spoken. When the children from these
families enter school, the cultural shock
on them is great, and their learning abil
ity is impeded because they do not have
a proper grasp of the English language.
It is impossible to say how many chil
dren have dropped out of school, poten
tially brilliant children who could have
easily gone on to college, simply because

Montoya
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Eagleton
Fannin
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Grillin
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NOT VOTING-21
Hatfield Muskie
Hollings Packwood
Jackson Pearson
Kennedy Scott
McGovern Sparkman
Miller Stevens
Mundt Welcker

ERVIN'S amendments (Nos. 49
considered en bloc were re-

So Mr.
and 51)
jected.

Mr. MANSFIELD addressed the Chair.
The PRESIDING OFFICER. The

Senator from Montana is recognized.
Mr. MANSFIELD. Mr. President, I

yield to the distinguished Senator from
North Carolina.

Mr. ERVIN. Mr. President, it is obvious
that my elIorts to prevent the use of tax
raised moneys to prevent discrimination
against people on account of the way
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LINGS), are absent on official business.
I further announCE: that, if present

and voting, the Senator from South Da
kota (Mr. MCGOVERN). the Senator from
Washington (Mr. JACKSON), the Senator
from Massachusetts (Mr. KENNEDY), and
the Senator from Oklahoma (Mr. HAR
RIS), would vote "nay."

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BROCK),
the Senator from Kentucky eMr. COOK),
the Senators from Kansas (Mr. DOLE
and Mr. PEARSON), the Senator from
Colorado (Mr. DOMINICK), the Senator
from Iowa <Mr. MILLER), the Senators
from Oregon <Mr. PAOKWOOD and Mr.
HAT.FIELD), the Senator from Pennsyl
vama (Mr. SCOTT), the Senator from
Alaska (Mr. STEVENS) and the Senator
from Connecticut (Mr. WEICKER) are
necessarily absent.

The Senator '-rem South Dakota (Mr
MUNDT) is absent because of illness. .

The Senator from Arizona (Mr. GOLD
WATER) is detained on official business.

If present and voting, the Senator from
Oregon (Mr. HATFIELD), the Senator from
Colorado <Mr. DOMINICK), the Senator
from Kansas (Mr. PEARSON), the Sena
tor from South Dakota (Mr. MUNDT),
and the Senator from Pennsylvania (Mr.
SCOTT) would ,"ote "nay."

The result was announced-yeas 14,
nays 65, as follows:

(No. 50 Leg.]
YEAS-14

of the new and growinJ areas of our na
tional education elIort, bilingual educa
tion.

Mr. President, I believe the amend
ments of the Senator from North Caro
lina should be rejected.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. ERVIN. Mr. President, I listened
with interest to the argument of the dis
tinguished Senator from New York. Like
the flowers that bloom in the spring, it
has nothing to do with the bill. The bill
expressly provides that aid go to the
school::;, and not to the children. It pro
vides that, in the nonprofit schools, the
aid is to go through the local educational
agency, and the local educational agency
must consult with the officials of the pri
vate nonprofit school before asking for
aid for it. So the argument that the aid
goes to the students just is not a tenable
one.

The PRESIDING OFFICER. All time
has expired or has been yielded back.
The question is on agreeing, en bloc, to
the amendments of the Senator from
North Carolina. The yeas and nays have
been ordered, and the clerk will r:all the
roll.

The legislative clerk proceeded to call
the roll.

[Disturbance in the visitors' galleries,]
The PRESIDING OFFICER (Mr.

HUMPHREY). There will be order in the
galleries. The Chair admonishes the gal
leries that we will not tolerate any kind
of noise or any kind of concerted elIort
to disrupt. This Chamber is for the pur
pose of doing the business of the Senate
and the Government of the United
States.

The clerk will continue the rollcall.
The rollcall was continued.
[A further disturbance in the visitors'

galleries,]
Mr. TOWER. Mr. President, I ask that

the galleries be cleared.
The PRESIDING OFFICER. The

Chair asks those in the galleries to re
strain themselves, to refrain from com
ment, f.nd to abide by the rules, or the
Chair will order the Sergeant at Arms to
have those who violate the rules removed.

[Another disturbance in the visitors'
galleries. ]

Mr. TOWER. Mr. President, I demand
that the galleries be cleared.

The ?RESIDING OFFICER. The Chair
will ask that only those who violate the
rules be removed. The Chair urges visi
tors in the galleries to respect the rights
of others and the responsibilities of this
body.

The clerk will proceed w.ith the roll
call.

The roll was continued ll.nd concluded.
Mr. BYRD of West ~rginia. I an

nounce that the Senator from Alaska
(Mr. GRAVEL), the Senator from Wash
ington (Mr. JACKSON), the Senator from
Massachusetts (Mr. KENNEDY), the Sen
ator fl'om South Dakota (Mr. McGov
ERN). the Senator from Maine (Mr.
MUSKIE). and the Senator from Ala
bama (Mr. SPARKMAN), are necessarily
absent.

I further announce that the Senator
from Oklahoma (Mr. HARRIS). and the
Senator from South Carolina (Mr. HOL-
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they could not understand enough Eng
lish to keep up with other children in the
class. The current bilingual education
program has produced outstanding re
sults as is witnessed by report after re
port; however, for some reason, it has
never been given enough funds. The cur
rent levels of $25 million for fiscal year
1971 an.d the request of the same $25
million for fiscal year 1972 are simply
not adequate to take care of the millions
of children· throughout the Southwest
and the West. Also, the State of Florida
is beginning to experience similar situa
tions with itS increasing Cuban popula
tion who could add so much to the cul
ture of our country.

Mr. President, we can accomplish this
increased funding level without upsetting
the percentage ratio in this legislation.
It will be recalled that we deleted section
11 from this bill, which had allocated to
it 1 per centum of the entire fund au
thorization. What I seek to do in this
amendment is to merely transfer that 1
per centum that was deleted to the bi
lingual authorization. Thus, no other
section will suffer by this action.

In conclusion, Mr. President, I hope
that my colleagues in the Senate will
concur with me that bilingual education
in the United States needs more em
phasis than it is now getting. By so doing,
we are showing the Spanish-speaking
people of this Nation that we are com
mitted to helping them help themselves.
What these industrious people really
want is not more welfare, not more give
away programs, but jobs and education,
and these two go hand in hand. By pro
viding this increased opportunity for
Mexkan-Americans and other Spanish
and foreign-tongue groups to become a
true part of America, regardless of their
cultural background, we are striking at
the very core of poverty and any incipient
discrimination and going what should be
done: Helping Americans to help them
selves.

Mr. MONDALE. Mr. President, I do
not wish to take up the time of the Sen
ate. I think this is an excellent amend
ment. Even with the additional funds, we
will still be short of the money needed to
bring bilingual and bicultural education
within the reach of millions of children
who do not know English, but who speak
Spanish, Portugese, or Asian, and other
languages. Many children tragically, un
believably, go to school to be taught by
teachers whom they cannot understand
because their languages are different,
to be taught from textbooks which are
unresponsive to their needs and cul
turally insensitive.

Mr. President, I ask unanimous con
sent that the portion of the committee
report found on pages 22 through 24, en
titled "Programs To Overcome Language
Barriers and Cultural Differences" be
printed in the RECORD at this point in
my remarks.

There being no objection, the excerpt
was ordered to be printed in the RECORD,
as follows:
PROGRAMS To OVERCOME LANGUAGE BARRIERS

AND. CULTURAL DIFFERENCES

Section 7(c) of the b1ll authorizes pro
grams to meet the special educational needs
of minority group children from environ
ments in which a dominant language is other

than English and who are deprived of equal ricula in cooperation in the local educational
educational opportunity because of language agencies and requires as a condition to ell
barriers and cultural differences. With re- gibility that appllcant local educational
spect to this section, all programs and proj- agencies establish community committees
ects assigned under Section 7(c) must be which are broadly represenoatlve of parents
specifically designed to complement programs school officials, teachers, and members of th~
and projects carried out by local educational community, no less than half of whom must
agencies under Section 5. School districts be parents and not less than half of whom
with children from language minority back- must be members of the groups to be served.
grounds should participate on an eqUitable In addition, private nonprofit agehcles must
basis in the distribution of all. financial as- establish a program or project board which
sistance under the bill. Appllcations by such meets these requirements and which will
school districts must appropriately and equl- exercise policy-making authority with re
tably address the special educational needs of spect to the development of programs and
these children so that they may derive the projects. It is only with the full participation
full benefit of programs under the blll and so of the persons affected that these programs
that other children may derive the fullest can be success~uI.

possible benefits from the contributions that . t
chlldren from language minority group back- [Disturbance in a visitors' gallery.]
grounds can make to their education. The PR~SIDING OFFICER \Mr.

It is expected that the program author- BUCKLEY). ;The Sergeant at Arms will
ized by section 7{c) will be closely coordi- clear the gallery of the offending in
nated with that authorized by the Bllingual dividual.
Education Act (title VII of the Elementary Mr. TOWER. Mr. President, I yield 1
and ~eco~ldary Education Act of 1965), and minute to my distinguished colleague
that 1t Wlll be used to supplement and im- from Te
prove the title VII program. It should be xas. .
noted that the Blllngual EducRtlon Act is in- Mr. BENTSEN. Mr. President, I sup-
tended to authorize a long-mnge progrRm, port the amendment offered by the senior
while that which is authorized bv section 7 Senator from Texas (Mr. TOWER).
(c) is for a two-year period, a~y diminu- Mr. President, it has been estimated
tlon of the former cannot be Justified by the that over 3 million children in our coun
existence of the latter. try are in need of bilingual programs, yet

The need for ~eeting the special educa- at the present time we are only able to
tional needs of mmority group children with r'd .
language barriers and cultural differences Is p ?Vi e programs for a fractlOn of these
unquestioned. The Department of Health, children. . .
Education and Welfare estimates that there Under the Bllmgual Education Act, an
are 5 million pllbllc school chlldren who imaginative program signed into law by
come to school with limited Engllsh-speaking President Johnson, less than $25 million
abllity. Title VII of the Elementary and Sec- has been requested by the administration
ondary Education Act serves only 54,000 of out of a total authorization of $100 mil
these students. According to HEW's 1968 Ele- lion.
mentary and Secondary School Survey there. . .
are 2,002,776 Spanish-surnamed students; . ASIde from provldmg for only a frac
177464 American Indian students' 194022 tlOn of the students who currently need
Orl~ntal students in our nation's schools. 'Ac- bilingual aid, we are also failing to con
cording to the Bureau of Census, only 31 % centrate sufficient funds in the regions
of the 9,230,000 persons of Spanish origin in that need them. Texas receives scarcely
the United States considered Engllsh as their enough bilingual funds to dent the major
mother tongue and only half reported that problems we have with children who do
Engllsh was usually spoken In their homes. not have a sufficient knowledge of the
Among Spanish origin persons between the l' 5h
ages of 16 and 25 who reported to the Bureau Eng 1. language.
of the Census that they were.able to read and In fact, only 18,000 students in Texas
write the language usually spoken in their are being served by these programs now,
homes, twice as many had completed at and the estimated need runs into the
least 4 years of high school when that lan- hundreds of thousands.
guage was Engllsh than when It was Spanish. The city of Laredo, in the Mexican

The single most Important component of border area currently has 14000 ch'l-
programs to implement curricula developed .' ' . . '. I
under this subsection is teacher training. dIen m need of bllmgual educatIOn. but
Funds are authorized for in-service training, only 1,000 can be served because of the
which includes training conducted during shortage of funds.
the summer months. Only if teachers are For these reasons I support the amend
sensitive to the needs of the chlldren, and ment offered by the senior Senator from
understand and respect the language which Texas. The additional funds to aid bi
the,y speak In their homes and the culture of lingual education under this act can 0
wh1ch they are prOUd, wlll programs be suc- a Ion· . g
cessful. A program of in-service training Is g way towar~ meetmg the needs of
to be included in each project funded under our young p.eople m Texas an~ through
this provision. In addition, a balance should out the NatlOn who are handlCapped by
be maintained between curriculum develop- their inability to benefit from schools
ment and curriculum implementation, so which are frequently unprepared to help
that funds wlll remain for implementation them overcome their language diffi
of all successfully developed currICula. culties.
Training activities under section 7 (c) are not I urge the adoption of th" <>1 d t
to be administered w1th those of the Educa- - __nen men .
tion Professions Development Act. Mr. TOWER. My colleague, Mr. BENT-

Development of sensith·e. humane educa- SEN, comes from the Lower Rio Grande
tional programs to meet the needs of these Valley where we have a high percentage
students cannot be overemphasized. Section of Mexican Americans. He understands
7(c) is designed specifically to assure that their problem better than anyone else.
t~e development and Implementation of cur- Mr. JAVITS. Mr. President. will the
ncula for language mmorlty students involve Senator from Texas yield?
the full participation of representatives of,. .;'
the minority group students the educational M •. TO\VER. I Jield.
needs of whom programs ~nd projects are Mr; JAVITS. It has been said many
intended to meet. SecUen 7(c) therefore times th'lt this bill was drafted after
authorizes grants to prh'ate non-profit or- mo~t careful and difficult negotiations.
ganlzations for the development of such cur- Yve hac set a figur ~ of 3 percent for bi-
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lingual education. No one appreciates the
situation better than I as to the bilingual
education problem and the need for ef
fective effort.

I have taken this amendment up with
the administration, and, while it cannot
say it is for the amendment, it is not go
ing to stand in the way of it.

I can only promise the senator from
Texas that there is considerable sym
pathy for this situation. We will cer
tainly do our utmost, depending on what
the other body does in behalf of this
most constructive proposa:.

1\'11'. PELL. Mr. President, I yield my
self such time as may be necessary.

I have studied the amendment of the
Senator from Texas, I have discussed it
with the able senior Senator from New
York and the able senior Senator from
Minnesota and with the administration.
We all agree that it is a good amendment
and will be a real improvement in the
bill.

I personally am particularly de
lighted, because we have included in the
bill, for the first time, eligibility in bi
lingual provisions, not only for Spanish
speaking people, but also for Portuguese
speaking people-the whole of the Iber
ian Peninsula will now be covered. I am
therefore glad to accept the amendment,
and ask that I may be made a cosponsor
of it.

Mr. TOWER. Mr. President, I ask
unanimous consent that the following
cosponsors be added to the amendment.

The Senator from Massachusetts (Mr.
BROOKE), my colleague from Texas, Mr.
BENTSEN, the Senator from Minnesota
(Mr. MONDALE), the Senators from
Colorado (Mr. ALLOTT, and Mr. Do
MINICK), the Senator ::'rom Montana (Mr.
MANSFIELD), the Senator from Florida
(Mr. CHILES), the Senator from New
Mexico (Mr. MONTOYA), the senator
from Rhode Island (Mr. PELL) , and the
Senator from Florida (Mr. GURNEY) .

The PRESIDING OFFICER (Mr.
BUCKLEY). Without objection, it is so
ordered.

Mr. CHILES. Mr. President, I am very
:pleased to join with the Senator from
Texas (Mr. TOWER) in offering this
amendment to increase bilingual educa
tional funds by $15 million.

In my home State of Florida the need
to provide adequate funding for a project
of this type is extremely important, not
only for the established Spanish-speak
ing communities, but also to effectively
communicate with the many thousands
of refugees that have arrived from Cuba
over the past few years, and the migrants
who come to harvest the crops.

These people depend on our education
al system to meet their ne~ds, and if we
fail them by not even being able to com
municate with them in tlfeir native lan
guage, then we will have failed to bring
them in the American community. We
cannot afford to let this happen.

The PRESIDING OFFICER. All time
on the amendment has now expired. The
question is on agreeing to the amend
ment of the senator from Texas.

The amendment was agreed to.
Mr. GRIFFIN. Mr. President, I send

an amendment to the desk and ask that
it be stated.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk read as
follows:

On page 31 insert the following between
lines 4 and 5 :

"(e) No State shall reduce the amount Cot
State aid with respect to the proViSion ot free
publlc education In any schOOl d.lstrlet of
any local educational agency Within such
State because ot assistance made or to be
made available to such agency under this
Act."

Mr. JAVITS. Mr. President, will the
Senator from Michigan yield?

Mr. GRIFFIN. I yield.
Mr. JAVITS. As we understand the

purpose of the amendment, it does, with
respect to the States what the bill al
ready does with respect to the local
educational districts. In short, it provides
against the diminution of efforts by the
State, as we have already provided re
specting the district, for any benefit
which is conferred by the bill.

I think this is a perfectly good amend
ment and I hope very much that the
manager of the bill will accept it.

Mr. GRIFFIN. The Senator from New
York (Mr. JAVITS) states that very well.

Mr. President, this amendment seeks
to assure that States do not take away
with one hand what the Federal Govern
ment is providing with another through
this act.

The intent of S. 1557 is to assist local
educational agencies in meeting the addi
tional costs of desegregating or eliminat
ing or reducing racial isolation. By def
inition, these are additional costs, over
and above the regular school budget. It
would defeat the purpose of the act if a
State were to include funds received by
local agencies under this bill into its own
computations for allocating State aid.

Therefore, the amendment seeks to
make sure that the local district will not
suffer any reduction of State aid under
the funds in the bill which is supposed to
be for additional costs.

This amendment seeks to assure that
the intent of the bill is not subverted. It
provides that States cannot take into
account funds made available under the
act in determining local grants under
State equalization or foundation pro
grams.

The maintenance of effort provisions
set forth in the bill in section 9(a) (9) of
the bill are important, but they are di
rected at the school district or the local
educational agency-not the State.

My amendment would not change the
substance of the pending legislation. It
does seek to assure that assistance al
ready or otherwise provided by a State
to local districts will not be eroded by
State governments.

I hope that the distinguished chairman
of the Education Subcommittee, the
manager of the bilI, the Senator from
Rhode Island (Mr. PELL) , will agree to
what I expect to be a noncontroversial
provision.

Mr. PELL. I understand that the
amendment is acceptable to the admin
istration.

Mr. GRIFFIN. That is correct.
Mr. PELL. On the majority side we

have held consultations and it is accepta
ble to us. It is an improvement on· the
bill and we are glad to accept the amend
ment.

Mr. GRIFFIN. I thank my colleague
from Rhode Island.

The PRESIDING OFFICER. The ques
tion is on agreeing to the amendment of
the Senator from Michigan.

The amendment was agreed to.
AMENDMENT NO. 41

Mr. ERVIN. Mr. President, I call UP
my amendment No. 41 and I modify my
amendment so as to conform with the
document I sent to the desk. I ask unan
imous consent that the reading of the
modified amendment be dispensed with
and that the modified amendment be
printed in the RECORD at this point and
that I be permitted to explain the pro
visions in lieu of having it read.

The PRESIDING OFFICER. With
out objection, it is so ordered.

The modified amendment, ordered to
be printed in the RECORD, reads as fol
lows:

AMENDMENT No. 41
TITLE II-oPEN ENROLLMENT IN STU-

DENT ASSIGNMENTS TO PUBLIC
SCHOOLS
SEC. 201. The CiVil Rights Act of 1964 (4~

U.S.C. 1971, 1975a-1975d, 2000a-2000h-6) 13
amended by add.lng at the end thereof the
tollowlng new title:

"TITLE XII-PUBLIC SCHOOL-OPEN
ENROLLMENT

"SEC. 1201. As used in this title-
"(a) 'State' means any State, district, Com

monwealth, territory, or possession ot the
United States.

"(b) 'Publlc school' means any elemen
tary or secondary educational institution,
Which is operated by s. State, subdivision of
a State, or governmental agency within s.
State, or any elementary or secondary educa
tional Institution Which is operated, in whole
or In part, from or through the use ot govern
mental tunds or property, or tunds or prop
erty derived from a governmental source.

"(0) 'School board' means any agency or
agencies which administer a system of one
or more publlc schools and any other agency
which is responsible for the assignment of
studies to or within such system.

"(d) 'StUdent' means any person required
or permitted by State ls.w to attend a publlc
school tor the purpose at receiving instruc
tion.

"(e) 'Parent' means any parent, adoptive
parent, guardian, or legal or actual custodian
of a student.

"(1') 'Faculty' means the administrative
and teaching torce ot a public school system
or a public school.

"(g) 'Open enrollment system' means a
system for the assignment of students to pub
llc schools and within public schools main
tained by a school board operating a system
of public schools in which the publlc schools
and the classes it operates are open to stu
dents at all races and In which the students
are granted the freedom to attend publlc
schools and classes chosen by their respective
parents trom among the publlc schools and
classes s.vallable for the instruction ot stu
dents of their ages and educational stand
ings.

"SEC. 1202. No department, agency, oftlcer,
or employee of the United States empowered
to extend Federal financial assistance to any
program or activity at any public school by
way of grant, loan, or otherwise shall With
hold, or threaten to Withhold, such financial
assistance trom any such program or activity
on account of the racial composition of the
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student body at any publlc schoel or in any
class at any public school in any case what
ever where the school board operating such
pUblic school or class maintains in respect
to such public school and class an open en
rollment system as defined In sectlon 1201 (g) .

"SEC. 1203. No department, agency, officer,
or employee of the United states empowered
to extend Federal financial assistance to any
program or activity at any public school by
way of grant, loan, or otherWise shall with
hold, or threaten to withhold, any such Fed
eral financial assistance from any such pro
gram or activity at such public school to
coerce or induce the school board operating
such public school to transport students
from such public school to any other public
school for the purpose of altering in any way
the racial composition of the student body
at such public school or any other public
school.

"SEC. 1204. No department, agency, 01l1cer,
or employee of the United states empowered
to extend Federal financial assistance to any
program or activity of any public school in
any public school system by way of grant,
loan, or otherwise shall withhold or threaten
to withhold any such Federal financial assist
ance from any such program or activity at
such public school to coerce or indUce any
school board operating such publlc school
system to close any pUblic school, and trans
fer the students from it to another publlc
school for the purpose of altering in any
way the racial composition of the student
body at any publlc school.

"SEC. 1205. Whenever any department,
agi!llcy, 01l1cer, or employee of the United
states violates or threatens to violate sec
tion 1202, section 1203, or section 1204, of
this Act, the school board aggrieved by the
violation or. threatened violation, or the
parent of any student affected or to be af
fected by the violation or threatened viola
tion, or any student affected or to be affected
by the violation or threatened violation, may
bring a civil action against the United states
in the district court of the United States
complaining of the violation or threatened
violation, and the district court of the Unit
ed States shall have jurisdiction to try and
determine the civil action irrespective of the
value or the amount involved in it and enter
such judgment or Issue such order as may
be necessary or appropriate to redress the
violation or prevent the threatened viola
tion. Any civil action against the United
States under this section may be prosecuted
in the judicial district in which the school
board aggrieved by the Violation or threat
ened violation has its principal 01l1ce, or in
the judicial district in which any school
affected or to be affected by the violation or
threatened violation is located, or In the ju
dicial district in which a parent of a stu
dent affected or to be affected by the viola
tion or threatened violation resides, or in the
judicial district in Which a student affected
or to be affected by the violation or threat
ened violation resides, or In the judiCial dis
trict encompassing the District of Columbia.
The United States hereby expressly consents
til be sued in any civil action authorized by
this section, and hereby expressly agrees that
any jUdgment entered or order issued In any
such civil action shall be binding on the
United States and its offending department,
agency, 01l1cer, or employee, subject to the
right of the United States to secure an ap
pellate review of the judgment or order by
appeal or certiorari as is provided by law
with respect to judgments or orders entered
against the United States in other civil ac
tions in which the United States is a defend
ant.

"SEC. 1206. No court of the United States
shall have jurisdiction to make any deci
sion, enter any judgment, or Issue any order
requiring any school board to make any
change in the racial composition of the stu
dent body at any public school or in any

class at any publlc school to which stu
dents are assigned in conformity with an
open enrollment system as defined In section
1201 (g) of this Act, or requiring any school
board to transport any students from one
public school to another pUbllc school or
from one place to another place or from one
school district to another school district In
order to effect a change in the racial com
position of the student body at any school
or place or In any school district, or denying
to any student the right or prlvllege of at
tending any publlc school or class at any
pUbllc school chosen by the parent of such
student In conformity With an open enroll
ment system as defined in section 1201 (g) of
this Act, or requiring any school board to
close any school and transfer the students
from the closed school to any other school
for the purpose of altering the racial com
position of the student body at any publlc
school.

Mr. ERVIN. Mr. President, I ask for
the yeas and nays.

The yeas and nays were ordered.
Mr. ERVIN. Mr. President, this is a

very important amendment.
These are the objectives of the amend

ment:
First. To restore to local school boards

the power to administer the public
schools committed to their charge.

Second. To confer upon parents the
right to choose the public schools their
children attend.

Third. To secure to children the rigr.t
to attend the public schools chosen by
their parents.

Let me explain the provisions of the
amendment:

Section 1201 (g) provides that open
enrollment means "a system for the as
signment of students to public schools
and within public schools maintained by
a school board operating a system of
public schools in which the public schools
and the classes it operates are open to
students of all races and in which the
students are granted the freedom to at
tend public schools and classes chosen
by their respective parents from among
the public schools and classes available
for the instruction of stUdents of their
ages and educational standings."

Sections 1202, 1203 and 1204 of the
amendment forbid the Department of
Health, Education, and Welfare to do
any of these things:

First. To withhold, or threaten to with
hold, Federal financial assistance from
any public school operating under an
open enrollment plan "on account of the
racial composition of its student body."

second. To withhold, or threaten to
withhold, Federal financial assistance
from any public school "to coerce or in
duce the school board operating the pub
lic school to transport students from such
public school to any other public school
for the purpose of altering in any way the
racial composition of the student body at
such public school or any other public
school."

Third. To v.ithhold, or threaten to
withhold, Federal financial assistance
from any school board operating any
public school to coerce or induce the
school board to close any public school
and transfer the students from such pub
lic school to any other public school or
schools for the purpose of altering the
racial composition of the student body at
any public school.

Section 1205 of the amendment em
powers any school board or any parent
of any stUdent affected or to be affected
by any violation or threatened violation
of any of the provisions of sections 1202,
1203, and 1204 to sue the United States
in the district court of the United States,
and obtain such relief "as may be neces
sary or appropriate to redress the viola
tion or prevent the threatened violation."

[Disturbance in the visitors' gallelies.l
The PRESIDING OFFICER. Under

rule XIX the Chair is required to keep
order in the Senate. People in the gal
leries are guests of the Senate and should
maintain ordjlr without the Chair haVing
to request t1l.1S. If order is not maintained,
however, t~ Chair will be compelled to
order the removal of those persons from
the galleries who are causing the dis
turbance. If order is not maintained, the
Chair will be compelled to close the
galleries of the Senate to the public.

[Further disturbance in the visitors'
galleries. ]

Mr. BYRD of West Virginia. Mr. Pres
ident, I ask that the two galleries con
taining the disrupters be cleared.

The PRESIDING OFFICER. The Ser
geant at Arms will clear those two
galleries.

Mr. BYRD of West Virginia. Mr. Pres
ident, I ask that they be cleared until
order is restored.

The PRESIDING OFFICER. The re
maining visitors are reminded once again
that they are guests and that disturb
ances will not be tolerated.

Mr. HUMPHREY. Mr. President, may
I respectfully suggest that only those who
are guilty of violations of the rules be
taken out of the galleries. Many guests
have come in good faith.

The PRESIDING OFFICER. In com
pliance with the request of the Senator
from Minnesota, the Sergeant at Arms
will remove only those who have created
the disturbance so that other visitors will
not suiIer because of the violations of
some.

Mr. BYRD of West Virginia. Mr. Pres
ident. I ask that both galleries be cleared
and that those individuals who did not
participate in the disturbance afterward
be permitted to return to the galleries.

The PRESIDING OFFICER. The gal
lery will be cleared. Those occupants who
did not cause disturbance will be per
mitted to reenter.

Mr. ERVIN. Mr. President, section 1206
specifies that---

No court of the United States shall have
jurisdiction to make any decision, enter any
judgment, or Issue any order requiring any
school board to make any change In the
racial composition of the student body at
any public school or In any class at any pUb
lic school to which students are assigned in
conformity with an open enrollment system
as defined in sectlon 1201 (g) of this Act, or
requiring any school board to transport any
students from one public school to another
publlc school or from one place to another
place or from one school district to another
school district in order to effect a change in
the racial composition of the student body at
any school or place or in any school district
or denying to any student the right or privi
lege of attending any public school or class
at any public school chosen by the parent
of such student in conformity with an open
enrollment system as defined in section 1201
(g) of this Act, or requiring any school
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board to close any school and transfer any
students from the closed school to any other
school for the purpose of altering the racial
composition of the student body at any
public school.

Section 1206 is sanctioned by article
ill of the Constitution which empowers
Congress to regulate the appellate juris
diction of the Supreme Court and both
the original and appellate jurisdiction of
all Federal courts inferior to the Supreme
Court.

Mr. President, I can state what these
provisions would do in simpler fashion.
They would provide that wherever a
school board establishes an open enroll
ment policy for the assignment of chil
dren to schools or classes under its
jurisdiction, the assignment by the school
board could not be changeQ by require
ments imposed upon it by HEW or by the
Federal courts.

They also provide that the public
school board establishes an open enroll
ment policy when it opens all of the
schools subject to its jurisdiction to chil
dren of all races and permits the children
of all races to attend the public schools
available for the education of schoolchil
dren of their ages and intellectual at
tainments which are selected by their
parents. In other words, an open enroll
ment policy is what's known in the South
as a freedom-of-choice system.

It is known in Boston as an open en
rollment system. I propose that the Con
gress authorize for the South, and the
remainder of the country, open enroll
ment systems similar to that used in
Boston.

These provisions would prohibit the
busing of children at the instance of
HEW or the Federal courts. It would
also secure to each child the right to at
tend his neighborhood school, which is
the school nearest his home, and which
is available for children of his age and
educational achievements. The amend
ment would also prohibit both the HEW
and the Federal courts from closing down
schools, and taking students from the
closed schools to other schools merely
for the purpose of changing the racial
composition of some schools in the
system.

This bill is in perfect harmony with
the equal protection clause of the 14th
amendment.

If we are to understand the conditions
out of which the necessity for amend
ment arises, we must understand the
equal protection clause of the 14th
amendment.

The equal protection clause of the
14th amendment, which was certified
to be a part of the Constitution on
July 28, 1863, forbids a state to "deny
to any person within its jdrisdiction the
equal protection of the laws."

By these words, the equal protection
ciause requires L. State to treat in like
manner all persons similiarly situated.
State Board of Tax Commissioners of
Indiana v. Jackson, 283 U.S. 527 <1931> ;
Maxwell v. Bugbee, 250 U.S. 525 (1919).
The clause does not require identity of
treatment. Walters v. st. LOUis, 347 U.S.
231 (1934), It permits a State to make
distinctions between persons subject to
its jurisdiction if the distinctions are

based on some reasonable classification,
and all persons embraced within the
classification are treated alike. It merely
outlaws arbitrary or invidious discrim
ination. Avery v. Midland County, 390
U.S.474 (1968) ; Missouri Pacific Railway
Co. v. MackeY, 127 U.S. 205 (888).

From July 28,1868, until May 17, 1954,
the equal protection clause of the 14th
amendment was interpreted to sanction
the "separate but equal doctrine," which
permitted a State to segregate school
children in its public schools on the basis
of race when it furnished equal facilities
for the education of the children of each
race. Gong Lum v. Rice, 275 U.S. 78
(927); Cumming v. Richmond County
Board of Education, 175 U.S. 528 (899);
Plessy v. Ferguson, 163 U.S. 537 (896).

On May 17, 1954, the Supreme Court
handed down its historic decision in
Brown v. Board of Education of Topeka,
347 U.S. 483 (954), adjudging "that in
the field of public education the doctrine
of 'separate but equal' has no place" and
holding that a State violates the equal
protection clause if it denies any child
admissi~ to any of its public schools on
account of the child's race.

On the same day the Supreme Court
handed down Bolling v. Sharpe, 347 U.S.
497 (1954), ruling that the Due Process
Clause of the 5th amendment imposes
the same inhibition on the public schools
of the District of Columbia that the equal
protection clause does on the public
schools of a State, and 1 year later
the Supreme Court announced its imple
menting decision in second Brown, which
is reported as Brown v. Board of Educa
tion of Topeka, 349 U.S. 294 (955).

Since these decisions the Supreme
Court has applied the equal protection
clause to varying factual situations aris
ing in various southern public school dis
tricts in the following cases: Cooper v.
Aaron, 358 U.S. I, 20 (1958); Shuttles
worth v. Birmingham Board of Educa
tion, 358 U.S. 101 (1958); Bush v. Orleans
Parish School Board, 364 U.S. 500 (1960) ;
Watson v. City of Memphis, 373 U.S. 526
(963); Goss v. Board of Education of
Knoxville, 373 U.S. 683 (1963) ; Griffin v.
County School Board of Prince Edward
County, 377 U.S. 218 (964); Bradley v.
School Board of City of Richmond, 382
U.S. 103 0!i65) ; Rogers v. Paul, 382 U.S.
198 (965); Green v. County School
Board of New Kent County, 391 U.S. 430
(1968); Raney v. Board of Education of
the Gould School District, 391 U.S. 443
(1968) ; Monroe v. Board of Commission
ers of the City of Jackson, 391 U.S. 450
(1968); United States v. Montgomery
County Board of Education, 395 U.S. 225
(1969); Alexander v. Holmes County
Board oj' Education, 396 U.S. 19 (1969);
Dowell v. Board of Education of the
Oklahoma City Public Schools, 396 U.S.
269 (969); Carter v. West Felicana
Parish School Board, 396 U.S. 226 (1969) ;
Carter v. West Felicana Parish School
Board, 396 U.S. 290 (1970); and North
cross v. Board of Education of the Mem
phis City Schools, 397 U.S. 232 (1970).

Besides, individual Supreme Court
Justices, acting as Circuit Justices, have
expressed opinions on the subject in these
cases: Board of School Commissioners
of Mobile County v. Davis, 11 L. ed. 2d

26. (963) ; Keyesv.'School'IJiStrict No.1,
Denver, 396 U.S. 1215 (1970); and Alex
ander v. Holmes County Board of Edu
cation, 396 U.S. 1218 (969).

And on April 20, 1971" the Supreme
Court handed down its latest decision in
this area, Swann versus Charlotte
Mecklinburg Board of Education.

When all of these cases are· analyzed,
they interpret the equal protection
clause as follows:

First. The equal protection clause
makes it unconstitutional for a State to
deny any child admission to any public
school it operates on account of the
child's race.

Second. In consequence, the equal pro
tection clause imposes upon a State, act
ing through its appropriate agencies, the
responsibility to establish a system of de
termining admission to its public schools
on a nonracial basis.

Third. A State, which operated a
racially segregated system of public
schools on May 17, 1954, fulfills this re
sponsibilty by converting its dual public
school system into a unitary public
school system.

Fourth. A unitary public school system
is one "within which no person is to be
effectively excluded from any school be
cause of race or color."

As interpreted in the first Brown Case,
347 U.S. 483 (1954), and aU subsequent
Supreme Court decisions relevant to the
subject, the equal protection clause for
bids a public school board, which acts as
a State agency, to deny any child admis
sion to any school it operates on account
of the child's race. A public school board
obeys the clause. by maintaining a uni
tary school system, i.e., a school system
"within which no person is to be effec
tively excluded from any school because
of race or color." Northcross v. Board of
Education of the Memphis City Schools,
397 U.S. 232 (1970) ; Alexander v. Holmes
County Board of Education, 396 U.S. 19
(1969). See also the opinion of Mr. Jus
tice Black, acting as Circuit Justice, in
Alexander v. Holmes County Board of
Education, 396 U.S. 1218 (1969).

The power to assign children to State
supported schools belongs to the public
school board which· operates them. The
equal protection clause does not under
take to transfer this power to the Federal
Courts. It merely subjects the exercise
of the power by the public school board to
this limitation: The board must not ex
clude any child from any school it oper
ates because of the child's race.

If it faithfully observes this limitation
upon its power, a public school board has
the right to assign children to the schools
it operates in any nondiscriminatory
fashion satisfactory to itself.

School Board exercises this right when
it creates nondiscriminatory attendance
districts or zones and assigns all chil
dren, whether black or white, to neigh
borhood schools in the districts or zones
of their residence without regard to race.

It inevitably follows that where school
attendance areas are not arbitrarily or
invidiously fixed so as to include or ex
clude children of a particular race, the
equal protection clause does not prohibit
a State or local school board from re
quiring that the children living in each
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attendance area attend the school in that
area. even though the effect of such a
requirement. in a locality where the dif
ferent races are concentrated in separate
residential areas. is racial imbalance or
de facto segregation in the schools.

Although a school system is in the
South. racial imbalances produced in its
schools by de facto residential segrega
tion are just as innocent as racial im
balances produced in the public schools
of the North by the same cause, and are
equally exempt from federal interfer
ence, whether legislative, executive, or
judicial, under the equal protection
clause, which, as already pointed out,
condemns no discrimination except that
which is arbitrary or invidious.

Mr. PELL. Mr. President, I would sug
gest the Senate be in order so that we
can hear the Senator from North Caro
lina.

The PRESIDING OFFICER. There
will be order in the Senate, please.

Mr. ERVIN. Mr. President, the Su
preme Court has so adjudged. Indeed, it
must do so if the United States is to be
truly one Nation under one flag and one
Constitution.

It no longer comports with intellec
tual inegrity to call all racial imbalances
in the public schools of the South de
jure, and all racial imbalances in the
public schools of the North de facto.

There is now no de jure school segre
gation anywhere in our land. Racial im
balances in public schools are either ar
bitrary or invidious and, hence, consti
tutionally impermissible, both North and
South, or innocent and, hence, consti
tutionally permissible, both North and
South. Racial imbalances resulting from
de facto residential segregation or non·
discriminatory districting or zoning,
whether in the North or in the South, are
clearly innocent and constitutionally
permissible.

Moreover, it no longer comports with
reality, commonsense, or justice to apply
one rule to the North and another to
the South because the South did not
precede the Supreme Court in discover
ing that the "separate, but equal doc
trine" had ceas'ed to be the law of the
land.

As I shall demonstrate later, some Fed·
eral courts actually discriminate against
southern school districts simply be
cause southern school districts were not
smarter than the Supreme Court itself
and did not discover before the Supreme
Court discovered that the separate but
equal doctrine had ceased to be a part
of the law of the land.

As I have stated, a school board per
forms its duty under the equal protection
clause when it creates nondiscriminatory
districts or zones and assigns all chil
dren, whether they be black or white, to
neighborhood schools in the districts or
zones of their residence without regard
to race.

And, as we shall see, a school board
likewise performs its constitutional obli
gation when it assigns children to its
public schools pursuant to a freedom of
choice or open enrollment system as
defined in my amendment.

These things are so because if chil
dren are similarly situated and the

CXVII--755-Part 9

school board treats them exactly alike,
its action is in complete harmony with
the equal protection clause.

The equal protection clause is limited
in objective and operation. It imposes
this duty, and this duty only, on a State,
that is, to treat in like manner all per
sons similarly situated.

In consequence, it forbids a public
school board, acting as a State agency,
to exclude any child from any school
because of the child's race.

Further than that it does not go. It
does not rob any public school board of
its inherent authority to assign children
of any race to their neighborhood school
if the school board acts for reasons other
than racial reasons, such as a purpose to
promote ease of school administration,
convenience of the children and the
homes from which they come, or econ
omy of operation.

Hence, it does not empower Federal
courts to deny children of any race
admission to their neighborhood schools
and to bus them to other schools in other
areas to remedy racial imbalances in
their neighborhood schools or the other
schools arising out of the residential
patterns of their neighborhoods or of the
other areas.

And, above all things, the equal pro
tection clause does not intend that little
children, black or white, shall be treated
as pawns on a bureaucratic or judicial
chess board.

I reiterate: A school board, acting as
a state agency, has the power to assign
children to the public schools it operates
free from interference by the Federal
jUdiciary as long as it obeys the equal
protection clause and does not exclude
any child from any school because of the
child's race.

When a school board violates the equal
protection clause, a Federal Court has
jurisdiction to order the school board to
devise and implement a plan sufficient
to remedy its discriminatory assignment
of children to its schools, and to punish
the members of the school board for con
tempt of court if they fail to obey the
order. Nevertheless, the power to devise
and implement a plan to remedy the dis
criminatory assignment continues to
reside in the school board, and the Fed
eral Court is without power to reject a
nondiscriminatory plan submitted by
the school board because such non
discriminatory plan will not mix the
races in the schools in numbers or pro
portions satisfactory to the Federal
Court.

Besides the Federal Court cannot
usurp and exercise the power of the
school board to devise a non-discrim
inatary assignment plan because the
Federal Court wishes to mix the races in
the schools in greater numbers or pro
portions than the non-discriminatory
plan of the school board envisages.

When it is stated in simple fashion the
equal. protection clause merely means
that all persons subjected to state action
must be treated alike under like condi
tions, both in the rights conferred and in
the obligations imposed.

As Chief Justice Burger repeatedly
stated in Swann against The Charlotte
Mecklenburg Board of Education, the

Supreme Court has not departed in any
way from the interpretation it placed
upon the equal protection clause in the
original Brown case.

In interpreting this clause in Brown
v. Board oj Education oj Topeka, 347
U.S. 483, the Supreme Court held that a
State denies the equal protection of the
la\vs to black children if it denies them
admission to its public schools attended
by white children under State laws re
quiring or permitting segregation ac
cording to race. One of the int,ellect-ual
and legal giants of our age, the late
Chief Judge John J, Parker of the
U.S. Court of Appeals for the Fourth
Circuit, colrectly explained what the Su
preme Court decided in the Brown Case
in his per curiam opinion in Briggs v.
Elliott, 132 F. Supp. 776, 777:

Having said this, it is important that we
point out exactly what the supreme Court
has decided and what it has not decided In
this case. It has not decided that the federal
courts are to take over or regUlate the public
schools of the states. It has not decided that
the states must mix persons of dltrerent
races In the schools or must require them to
attend schools or must deprive them of the
right of choosing the schools they attend.
What It has decided, and all that it has
decided, Is that a state may not deny to any
person on account of race the right to attend
any school that it maintains. This, under the
decision of the Supreme Court, the state may
not do directly or indirectly; but If the
schools which It maintains are open to chll
dren of all races, no Violation of the Con
stitution Is Involved even though the chil·
dren of dllferent races voluntarily attend
dllferent schools, as they attend dltrerent
churches. Nothing In the Constitution or In
the decision of the Supreme Court takes
away from the people freedom to choose the
schools they attend. The Constitution, in
other words, does not require integration. It
merely forbids discrimination. It does not
forbid such segregation as occurs as the re
sult of voluntary action. It merely forbids
the use of governmental power to enforce
segregation. The Fourteenth Amendment is
a limitation upon the exercise of power by
the state or state agencies, not a limitation
upon the freedom of Individuals.

What Judge Parker said in the Briggs
case correctly interprets the ruling in
the Brown case. Circuit Judge Wisdom's
attempt in U.S. v. Jefferson County
Board of Education, 372 F. 2d 836, 862,
to dismiss what Judge Parker declared
in the Briggs case as "pure dictum" is
not even plausible. The Briggs case was
one of the four cases consolidated for
hearing and decision in the Brown case,
and Judge Parker was applying that
decision to the Briggs case on its remand
to the three-judge district court sitting
in the eastern district of South Caro
lina.

It is as clear as the noonday sun in a
cloudless sky that Judge Parker's asser
tion that when a State opens its schools
to children of all races and grants to
them freedom to choose the schools they
attend, its action in so doing does not
violate the equal protection clause of the
14th amendment and is absolutely
sound. This is so because 'when it takes
such action, the State treats all persons
of all races exactly alike under like con
ditions, and thus fulfills both the letter
and the spirit of the equal protection
clause. No amount of jUdicial or bureau·
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cratic jargon and sophistry can erase this
obvious truth.

Moreover, Judge Parker's declaration
is faithful to the proposition that the
Constitution decrees that Americans are
citizens of a free society and not the hap
less and helpless subjects of judicial and
bureaucratic oligarchies.

It is worthy of observation at this point
that when the Bro'W"Jl case itself was re
manded to the court in which it oligi
nated, the three-judge U.S. Dis
trict Court sitting in the District of Kan
sas revealed itself to be in complete
agreement with Judge Parker's analysis
of the Brown case by making the follow
ing statement:

It was stressed at the hearing that such
schools as Buchanan are all-colored schools
and that in them there is no intermingling
of colored and white children. Desegregation
does not mean that there must be Inter
mingling of the races In all school districts.
It means only that they may not be prevented
from Intermingling or going to school to
gether because of race or color.

If It Is a fact, as we understand It Is, with
respect to Buchanan School that the district
Is Inhabited entirely by colored students, no
violation of any constitutional right rooults
because they are compelled to attend the
school In the district In which they live. (139
F. Supp. 468, 470)

It is noted, in passing, that in Bell v.
School City of Gary, 324 F. 2d 209, Deal
v. Cincinnati Board of Education, 369
F. 2d 55, and other well considered cases
able Federal courts rendered decisions in
full harmony with the sound views ex
pressed by Judge Parker in the Briggs
case notwithstanding the fact that in
one or two cases the court has misap
plied these principles of law.

It is apparent from the Swann case,
which was handed down on April 20,
and every other decision of the Supreme
Court of the United States on this sub
ject, that a Federal court or the Depart
ment of HEW has no jurisdiction to com
pel a local school board to do anything
unless that local school board arbitrarilY
or unreasonably discriminates against
children by denying children admission
to a school which it operates because of
their race. That is in line with all the
other decisions of the Supreme Court on
this point.

[Disturbance in the visitors' galleries.J
The PRESIDING OFFICER (Mr.

BUCKLEY). Will the senator from North
Carolina suspend? The Chair wishes to
remind those in the galleries once again
that under rule XIX the Chair is required
to maintain order in the Senate. That
means absolute qUiet. If the rule is not
observed, the Chair will be obligated to
require that those causing the disturb
ances and noise be removed. '

The Senator from North Ca.rolina maY
proceed. f

Mr. ERVIN. Some of the Federal courts
inferior to the Supreme Court are now at
tempting to rob schoolchildren and their
parents of the liberty to select schools
embodied in the freedom of choice or
open enrollment concept. For example,
the Fourth Circuit Court of Appeals de
clared on July 11, 1969, in the case en
titled Hawthorne against Lunenberg
that "the famous Briggs against Elliott
dictum-adhered to by this court for

many years-that the Constitution for
bids segregation but does not require
integration, is now dead."

In this quotation from the Hawthorne
case, the Fourth Circuit Court of Appeals
was referring to the constitutional prin
ciple enunciated by Judge Parker in these
words:

Nothing In the Constitution-takes away
from the people the freedom to choose the
schools they attend. Briggs v. Elliott, 132 F.
Supp., 776, 777.

I make this observation: If this con
stitutional principle is now dead, it was
murdered by jUdicial activists in violation
of the equal protection clause of the 14th
amendment itself. This is so because no
man who is Willing to give words their
obvious meaning can find anything in the
equal protection clause which deprives
any individual in the United States of the
freedom to choose the public school he
attends or any other freedom. Indeed, as
I have pointed out, this clause relates
solely to State and not to individual
action.

Judicial activists cite the opinion of
Justice Brennan in Green against County
School Board of New Kent County, 391
U.S. 430, as a pronouncement of the Su
preme Court that the Brown case requires
all public schools to be compulsorily in
tegrated if both black and white children
of school age are obtainable and that all
"freedom of choice" plans are automati
cally unconstitutional.

I would point out that this case laid
down as the applicable constitutional
principle that the only obligation rest
ing upon a State which maintained a seg
regated system on May 17, 1954, was to
convert that system to a unitary school
system, a system in which admission to
its schools is determined on a nonracial
basis. I submit that that is exactly what
Chief Justice Burger stated time and
time again in his opinion in Swann
against Charlotte-Mecklenburg Board of
Education.

I would have to confess that I think
that the Green case misapplied that the
principle of constitutional law to the
facts of the case, while professing to ad
here to and enforce that principle of
constitutional law.

I shall not undertake to analyze the
Green case in detail. If one desires to
speak with assurance concerning it, he
must limit his remarks to these observa
tions: Its facts are plain; its verbiage is
ambiguous and murky; it lays down no
understandable or workable rule.

New Kent County is a rural county in
eastern Virginia which possesses only
two schools. One of these schools, the
New Kent School, is designated by the
opinion as a "white" school, and the
other, the Watkins School, is designated
by the opinion as a "Negro" school. Three
ye9.rs before the opinion was written,
the School Board of New Kent County
completely removed from its school sys
tem all State-imposed segregation, and
adopted a "freedom of choice" plan
which allowed each black and white
school child in New Kent County to at
tend whichever school he chose to attend.

The district court and the Fourth Cir
cuit Court of Appeals adjudged this free-

dom"of choice plan vaJid, a.ri.d'the Su
preme Court reversed their rulings and
remanded the case to the district court
with a statement that the school board
must be required to "fashion steps which
promise realistically to convert promptly
to a system without a 'white' school and
a 'Negro' school, but just schools." I will
not undertake to determine whether the
case constitutes a solemn adjudication
that the words "just schools" imply that
all schools must be black and white
schools where black and white children
are available for coercive mixing.

I will make certain comments, how
ever, concerning the only real reason
given by the opinion for the rejection of
the school board's "freedom of choice"
plan.

The opinion declares that such plan
did not constitute an "adequate compli
ance" with the responsibility imposed
upon the school board by the second de
cision in the Brown case (347 U.S. 294,
300-301), "to achieve a system of deter
mining admission to the public schools
on a nonracial basis" because not a single
one of the 550 white children in the
county had chosen to attend Watkins
School, and only 115 of the 740 black
children in the county had chosen to at
tend the New Kent School.

Despite this ruling, it is as clear as the
noonday sun in a cloudless sky that the
most effective way "to achieve a system
of determining admission to the public
schools on a nonracial basis" is to open
the public schools to children of all races,
and allow them or their parents to choose
the schools they attend. Oceans of
jUdicial sophistry cannot wash out this
plain truth.

If the Green case means anything, it
means that freedom of choice plans are
valid if black and white children choose
to mix themselves in public schools in
proportions pleasing to Supreme Court
Justices, but are invalid if black and
white children exercise their freedom
of choice in a manner displeasing to
Supreme Court Justices.

Obviously, the United States cannot
continue to boast that it is a free coun
try if the freedom of its people hangs
on such an arbitrary and tenuous judi
cal thread.

I wish to call to the attention of the
Senate a cartoon and editorial which
appeared in the Washington Star on
June 23, 1968, and which are highly per
tinent to the subject under considera
tion. The cartoon depicts a black-robed
Federal Judge who presides over a
classroom inhabited by small children,
banging his gavel on the teacher's desk
and declaring in stern judicial language :
"This court will come to order."

I deeply regret that the format of the
RECORD does not permit reproduction of
the cartoon for the edification of Sen
ators. Fortunately, however, I can have
the editorial reproduced in the RECORD.

Therefore, I ask unanimous consent
that the editorial which is entitled "Our
Judges Should Stick To Their Judging,"
be printed at this point in the RECORD.

There being no objection, the editorial
was ordered to be printed in the RECORD,
as follows:



April 26, 1971 CONGRESSIONAL RECORD - SENATE 11999

Eleven months ago the American Associa
tion of School Administrators, with some
17,000 members around the country strongly
urged that an appeal be taken 'from JUdge
Skelly Wright's decision In the District school
case.

The association said that the decision
"usurps the prerogatives of boards of edu
cation and school administrators" and, fur
ther, that Judge Wright's educational the
ories are "wrong and dangerous."

Now, a. year after the ruling, an appeal wUl
be heard this week by the United states Court
of Appeals. What the result will be IS, of
course, uncertain. But one may at least hope
thM the appellate judges w1l1 return con
trol of the Washington schools to the school
authorities, and that Judge Wright will be
encouraged. to devote himself to his judicial
knitting.

JUdge Wright has not been the only fed
eral judge to get Into the business of running
or trying to run pUblic school systems. The
Supreme Court and the Fourth Circuit Court
of Appeals also got In a few Whacks this year.

The case of Brown vs. Board of Education
was decided by the Supreme Court In 1954
and· an Implementing decision, known as
Brown II, came down a year later.

The 1954 Brown ruling held that segre
gated public school systems lmposed or re
qUired by state or local law were in viola
tion of the Fourteenth Amendment and
therefore unconstitutional. Brown II decreed
that such segregated systems must be abol
ished. The court did not say, however, that
compUlsory segregation must be replaced by
compulsory Integration.

John J. Parker, then chief judge of the
Fourth CirCUit, construed the Brown decision
In this language: "It (the court) has not de
cided that the states must mix persons of
different races In the schools or must require
them to attend schools or must deprive them
of the right of choosing the schools they at
tend. What it has decided, and aU that It has
decided, Is that a state may not deny to any
person on account of race the right to attend
any school that It maintains. • • • Nothing
In the Constitution or In the decision of the
Supreme Court takes away from the people
the freedom to choose the schools they
attend,"

Chief JUdge Parker was a distinguished
Jurist, not a man to bypass or undermine
Supreme Court rulings. A few years before
his death In 1958 he was awarded the Amer
Ican Bar Association's gold medal for "con
spicuous service to American jurisprudence,"
But in undertaking to construe Brown, JUdge
Parker spoke too soon. He couldn't foresee, of
course, what the Supreme Court would say in
May 1968 in the case of Virginia's New Kent
County, and he would have been horrified to
read that opinion.

New Kent Is a small rural county with
only tW'O schools for Its 740 Negro and 550
white pupUs--New Kent SChool on the east
side of the county for whites and George W.
Watkins School on the west for Negroes.
There Is no residential segregation In the
county,

New Kent, as It had to do, went along for
several years after Brown With the Virginia
Legislature's various efforts to avoid school
desegregation. But three years ago the
county. adopted a freedom of choice plan.
There has been no claim that the plan did not
offer a truly free choice or that It was applied
in any dlscrlmlnatory way. No White chlldren
transferred to the Watkins SChool. But In
1967 a total of 115 Negro children applied for
and were enrolled In New Kent. ThIs was up
from 35 In 1965 and 111 In 1966. To sum It
up, no white children have gone to the
"colored" school, but slightly more than 15
percent of the Negro children were attending
the "white" school at the end of this year's
term.

In an ambiguous oplnlon, Justice Brennan
said this was not good enough.

He did not. and lndeed he could not. prop
erly say that a bona fide freedom of choice
plan, such as New Kent's, Is unconstitu
tional. In fact, he did not cite any specific
constitutional basis for holding that the
New Kent system wouldn't do.

He said the plan placed a "burden" on
children and their parents-the burden of
applying for admission to one school or the
other If they wanted to switch. He did not
stress the point that the parents of 115
Negro children did not find this too burden
some last year. He also suggested that the
county should adopt some kind of "zoning"
system, although he was very vague about
this. And without more ado, he set aside a
ruling by the Fourth Circuit which had up
held the New Kent plan.

So much for that. But what Is It that New
Kent County is supposed to dO that will
satisfy the learned justices of the Supreme
Court when they doff their Judicial robes
and sit as a local school board? Justice
Brennan didn't say. The county authorities
are left In the dark. But we have several
suggestions. (1) The rullng applies only to
states whose schools formerly were segre
gated by law, which means the southern and
border states. If this Is what the law now
requires In those states, why Is It not re
quired In all states? (2) This decision, al
though It doesn't spell It out, clearly com
mands compUlsory integration, and this
without specifying any constitutional basis
for the command. Judge Brennan did cite
some language from Brown U, but Brown II
Is not the Constitution. (3) The court Is
saying, though not In so many words, that
some white children In New Kent County,
regardless of their Wishes, must be com
pelled by the local authorities to attend the
"colored" school, and that more than 115
Negro children, regardless of their desires,
must be compelled to attend the "white"
school. Precisely what racial "mix" wlll be
satisfactory? Again, the Justices in their in
flnlte Wisdom did not say. We suspect they
haven't the foggiest notion. We also suspect
that what they have done will play hob with
New Kent County's pUblic SChool system and
the education of both Its black and White
children.

Another Judicial shocker, which rein
forces our bellef that JUdges, especially eager
beaver judges, should stay out of the school
room, has just come down from the Fourth
CirCUit.

The effect of this 5-to-2 ruling In a
Norfolk case Is to cut down the neighbor
hood school concept. Again, the court ma
jority uses weasel words. It says that the
assignment of pupils to neighborhood schools
Is a sound concept. But It adds that this Is
not true If purely private discrimination In
housing keeps Negroes out of a given resi
dential area. How does private discrimina
tion, as distinguished from public or state
discrimination, offend the Constitution? The
majority judges, of course, do not say. But
we note with Interest the dissenting opin
Ion by JUdge Albert V. Bryan, Who said the
court was guilty of "usurpation", and that
the majority through Its decision "once again
acts as a school board and as a trial court,
and now Is about to act as a city planning
commission," This last presumably refers to
the problem of how to bus pupils In Norfolk,
which has no school bus system.

To sum It up, federal jUdges have a con
stitutional duty and the competence to
strike down any law which Imposes school
segregation. They have neither the duty nor
the competence to demand compulsory Inte
gration and to run the schools by judicial
fiat. The sooner the JUdges recognize this. If
they ever recognize It, the better It will be
for our system of public education.

[Disturbance in a visitors' gallery.]
The PRESIDING OFFICER. Quiet will

be maintained in the gallery.

The Sergeant at Arms will please clear
the gallery of those causing the disturb
ance.

The remaining guests in the gallery
are reminded that the Chair has the ob
ligation, under the rules of the Senate,
to maintain order, and intends to do so.

Mr. ERVIN, Mr. President, in passing
from this phase of my remarks, I note
that since it is authorized by congres
sional legislation to extend Federal fi
nancial aid to public school activities,
the Department of Health, Education,
and Welfare administers the provisions
of title VI of the Civil Rights Act of 1964,
which deals j\vith nondiscrimination in
federal assisted programs.

An obserVAnt and wise Federal district
jUdge, J. Robert Elliott, of the middle
district of Georgia, who performs his
judicial tasks where people live, move,
and have their being rather than in
some ivory tower. entered a trenchant
and illuminating interim opinion a short
time ago when the Fifth Circuit Court
of Appeals remanded the case of United
States against Board of Education of
Crisp County, Georgia, to the U.S. Dis
trict Court for the Middle District of
Georgia with directions that Judge El
liott reconsider his former ruling in the
light of the most recent decision of the
Court of Appeals and the Supreme Court
dealing with school desegregation.

In an order requiring the school board
to submit a new plan of desegregation,
Judge Elliott made an accurate and
penetrating analysis of the tragic impact
of JUdicially coerced integration upon
law and public school education. I quote
his words:

A review of these decisions shows that It is
Intended thlllt Integration be brought about
In some way by school administrators as the
first order of business. Problems of money,
problems of transportation, problems of find
Ing competent teachers willing to staff com
pletely Integrated schools, problems of polit
Ical and emotional ramifications and the
myriad frustrating difficulties peculiar to
publlc education, and even the substantial
objections of those thought to be benefited,
are either Ignored or brushed aside. We are
told not to be "color blind", but to be "color
conscious". The three R's long thought to be
the reason for the existence of the publiC
school system have been eclipsed by the one
big R-Race. Integration Is primary. Educa
tion Is secondary. And through It all Is the
clear Implication thait Federal Courts are
competent to design, supervise and adminis
ter plans for the Integration of all school
systems within our Jurisdiction regardless of
the diverse and complex problems presented.
As for myself, I disavow any such occult
power and am convinced that a fairly admin
Istered freedom of choice plan is the best
answer and that the "Immediate total In
tegration at any cost" approach must in
eVitably result In serious damage to the pub
llc school system. However, we are bound by
the decisions of the Supreme Court and the
Court of Appeals for the Fifth Circuit, so we
wUl make one more drag of the Judicial claw
across this sensitive area.

The judicial activists and the crusading
bureaucrats have Virtually taken over
the public schools of the South.

They arbitrarily establish numerical
or percentage quotas based on race for
specified schools, and compel school
boards to assign black and white admin
istrators and teachers, and black and
white children to these schools in num-
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bel's or percentages sumcient to meet
these racial quotas.

H neighborhood schools are located in
racially mixed school districts, they
compel school boards to force children
re.::iding in the districts to attend their
neighborhood schools even in instances
where some of the children have valid
reasons for assignment to schools else
where.

If neighborhood schools are not located
in racially rr:.ixed districts, they compel
school boards to resort to geographical
rezoning, to bus schoolchildren from one
school to anether or from one school
district to another, and to "pair 5chools."
The sole objective of each of these
courses of action is to mix black and
white children in the same schools, and
each of them requires that substantial
numbers of black and white children be
denied the freedom to attend the neigh
borhood schools nearest their homes
because children of their race are needed
to integrate schools elsewhere.

Let me explain what each of these
courses of action involves.

In geographical rezoning, Federal
judges and HEW officials compel school
boards to create new geographical dis
tricts or zones, gerrymandered if neces
sary for the purpose, to embrace racially
mixed residential areas, and to make ar
bitrary assignments of black and white
children to the various schools within the
newly created districts or zones, even
though such arbitrary assignments deny
substantial numbers of the children the
right to attend the neighborhood schools
nearest their homes and require them to
travel substantial distances to reach the
schools to which they are assigned.

Some of the judicially and bureau
cratically imposed geographical zoning
plans thrust grave hardships upon
schoolchildren and their parents. Others
are irrational. Moreover, some imposed
in the fifth circuit where judicial activism
runs rampant even imperil the safety of
schoolchildren.

I mention only a few of the numerous
instances which prove the validity of
these observations.

The School Board of Raleigh, the capi
tal of North Carolina, was coerced by
HEW to adopt new geographical zoning
by the threat of cutting off Federal funds
otherwise available to it. Under the
HEW-coerced geographical rezoning
plan, the school board in Raleigh had to
deny to numerous children, both black
and white, the right to attend their
neighborhood schools, and to assign them
to schools located substantial distances
from their homes. Two boys .who reside
only four blocks from a high 'School were
assigned to another high": school 41/ 2
miles distant from their home. When
their father made requests' in their be
half that they be assigned to their
neighborhood high school instead of the
distance high school, he received this re
sponse from the school authorities in
respect to each of his sons:

I regret to Inform you that your request for
transfer of school assignment • • • for your
child has been denied. * • • Honoring your
request would have resulted In exposing your
child to fewer students of a different race
than he would be exposed to In the school to
which he has been aEslgned for the next year.

The father wrote me a letter in which
he pointed out that the denial of his re
quest for the transfer of his sons to their
neighborhood high school compelled
them to walk 9 miles daily to and from
the distant high school, despite the in
tervening traffic hazards. He then put to
me a question which I now in turn put
to the Senate: Why should children "be
herded around like cattle and shifted like
pawns in a chess game?"

I \\ill now call attention to a few judi
cial decisions in the fifth circuit where
the courts are dominated by judicial ac
tivists of highly immoderate ~ttitudes.

They compel school boards to create geo
graphical zones sufficient to "produce in
tegration of faCUlties, statI, facilities,
transportation, and school activities such
as athletics, along with the integration of
students"-Adams v. Matthews, 403 F. 2d
181-even though the geographical dis
tricts are so irrational as to compel little
children to imperil their safety by cross
ing hazardous railroad tracks, bridges,
and bayous-U.S. v. Indianola Municipal
School District, CA-5, April 11, 1969, No.
25,655; U.S. v. Greenwood Municipal
School District, CA-5, February 4, 1969,
No. 25,714-ignore the density of popula
tion in the zones, the proximity of the
residences of school children to schools,
and natural boundaries created by God;
and deprive ~chool boards of the ability
to make maximum use of existing school
buildings-U.S. v. Indianola Municipal
School District. supra; Henry v. Clarks
dale Municipal School District, CA-5,
March 6, 1969, No. 23,255.

Indeed, the Court of Appeals for the
Fifth Circuit intimates in the Greenwood
Municipal School District case that the
equal protection clause of the 14th
amendment requires school boards to give
"all negro students a desegregated edu
cation," regardless of what burdens such
action would impose upon them, their
parents. other &<:hoolchildren, the par
ents of other schoolchildren, and the tax
payers.

Moreover, the same court makes the
astounding declaration in the Indianola
Municipal School District case that even
nondiscriminatory action of a school
board is unconstitutional if it fails to re
sult in substantial desegregation.

When they require school boards to re
sort to the busing of stUdents, Federal
judges and HEW omcials compel the
school boards to denv to substantial num
bers of black and white children the right
to attend their neighborhood schools, and
to transport them by bus to other schools
in the district in which they reside, or to
other schools in otner districts for the
purpose of altering the racial composition
of their neighborhood schools, or the
racial composition of the schools to
which they are transported.

When they require the pairing of
schools, Federal judges and HEW officials
compel school boards to swap certain
grades In a school located in a predomi
nately black residential area for certain
other grades in a school located in a pre
dominately white residential area. For
example, they may require a school board
to transfer gra0.es 1 thr,mgh 4 from
school A to school B, and grades 5
through 8 from school B to school A.

In their zeal for compulsory integration

of schOolS,FederiU'judges aiidHEWoffi
cials have even assumed ·overlordship·
over the property of the public schools of
the States...In many cases, they compel
school boards to close public schools at
tended in predominate numbers by chil
dren of one race, and to transfer such
children to other public schools attended
in predominate numbers by children of
the other race. In so doing, they regard
with utter disdain the fact that the
schools which are closed were built with
the hard-earned dollars of the taxpayers,
and the further fact that the closing of
such schools deprive the people of the
community of any community center.

Some time ago, under pressure from
HEW, the School Board of Hyde County,
N.C., undertook to close two schools
black children had been attending and
to force the black chIldren to attend a
predominately white school located else
where in the county. This action evoked
violent demonstrations by black citizens
of Hyde County who demanded that the
closed schools l>e reopened and that their
children be permitted to attend them.
Events of this nature have been inspired
by similar action in other areas.

Sometimes one encounters statements
in desegregation cases that courts only
enforce plans for desegregation present
ed to them by school boards. Candor
compels me to say that these statements
savor of hyprccrisy. The truth is that the
plans are dictated by Federal jUdges, and
are presented by school boards simply be
cause their members sit beneath Damo
clean swords. The members of the school
boards know they are subject to being
fined or jailed for contempt of court if
their omcial action is displeasing to Fed
eral judges. As a consequence of this, it
requires great patriotism for any person
to serve on a school board nowadays.

Even apart from constitutional con
siderations, Federal judges and HEW of
ficials ought to stop taking over and ex
ercising the functions of school boards.
This is so because they lack the com
petence to operate schools. The validity
of this observation is made manifest by
the arbitrary guidelines of HEW, Which
exalt the integration of the bodies of
schoolchildren above the enlightenment
of their minds; and the decisions of judi
cial activists which mommick educa-

. tional processes almost as badly as they
mangle the Constitution.

I yield at this point to the temptation
to comment briefly upon one of these
decisions, Hobson v. Hansen, .269 F. SuPp.
401, where Judge Wright uses 118 pages
to instruct the Board of Education of the
District of Columbia &.s to how it should
perform its "constitutional obligation to
abolish de facto segregation produced
in the public schools of the District by
prevalent residential patterns, and as to
how it should teach the children of the
District after its schools are desegre
gated." Judge Wright. adjudges, in es
sence, among other things, that the Con
stitution now forbids a public school to
extend to. bright or diligent students any
opportunity tQ learn anything more than
it attempts to teach to dull or lazy stu
dents.

.I challenge the validity of thisadjudi
cation. Gov. Charles Brantley Aycock, of
North Carolina, was right when he as-



April 26, 1971 CONGRESSIONAL RECORD-SENATE 12001

serted that the highest of the inalienable
righUl of the· American people is the
"right of each individual to make of him
self all that God gave him any possibil
ity of being." I deny that the Constitution
of my country undertakes to rob chil
dren of this right by imposing upon them
the equality of inferiority.

Since they treat all parents and chil
dren of all races alike under like condi
tions, freedom. of choice or open enroll
ment plans are in perfect accord with
the equal protection clause of the 14th
amendment, which merely forbids States
to treat differently persons similarly sit
uated. This being so, Federal judges and
HEW officials violate the equal protec
tion· clause when they nullify freedom of
choice plans and undertake to impose on
State school boards affirmative obliga
tions to commingle black and white chil
dren in public schools.

It is obvious, moreover, that Federal
judges and HEW officials actually force
school boards to violate the equal pro
tection clause as interpreted by the Su
preme Court in the Brown case when theJl
compel school boards to employ such
programs as large scale geographic re
zoning, the busing of children, or the
pairing of schools. These programs re
quire school boards to deny to sub
stantial numbers of children the freedom
to attend their neighborhood schools and
assign them to other schools because
children of their race are needed to de
segregate the other schools. Consequent
ly, these programs discriminate against
the children affected by them because
they deny those children admission to
their neighborhood schools on account
of their race.

There is nothing in the Constitution
which requires, or even authorizes, Fed
eral judges and HEW officials to substi
tute federally coerced schOOl integration
for outlawed State-imposed school seg
regation. Moreover, there is nothing in
the Constitution which confers upon
Federal judges or HEW officials the
autocratic power to deprive schoolchil
dren and their parents of the freedom to
determine for themselves how their con
stitutional and legal rights are to be ex
ercised. Yet this is precisely what Federal
judges and HEW officials do when they
assume authority to nullify freedom of
choice plans, deny schoolchildren the
liberty to attend their neighborhood
schools, and· compel them. to attend
schools other than those chosen by
them or their parents.

The actions. of Federal judges and
HEW officials, which I have enumerated,
are unjust and unwise as well as uncon
stitutional.

Governmental action which visits the
I;ins of the guilty upon the innocent is
repugnant to justice. Yet that is what
HEW officials intend to do when they
deny the benefiUl of Federal financial as
sistance to innocent children merely be
cause the members of public school
boards charged by law with the duty 01
operating public schools. with wisdom
disagree with their self-manufactured
views and arbitrary guidelines in respect
to the desirability of compulsory de
segregation or the particular methods of
achieving it:

In so doing, they not only punish the
innocent children for things for which
they are not remotely responsible, but
they. thwart the primary purpose Con
gress had in mind in authorizing Federal
financial assistance to public schools;
that is, the promotion of the education
and welfare of disadvantaged children.
As every intelligent man knows, disad
vantaged children suffer the most when
HEW officials deny Federal financial as
sistance to the school systems operating
the schools they attend.

When HEW officials cut off Federal
funds and they and Federal courts deny
to children the freedom to attend their
neighborhood schools, and herd them
around like cattle and shift them about
like pawns in a chess game, they seriouslJl
impede their education.

Knowing as I do the insatiable hunger
of nonelective Federal officials for power,
I give this warning to those who live in
the North, in the East, and in the West.
When the jUdicial activists and crusad
ing bureaucrats reduce the South to a
state of vassalage, they will not sit down
like Alexander the Great and weep be
cause they can find no other worlds to
conquer. They will turn their attention
to the North, the East, and the West, take
over and exercise the functions of their
school boards, and herd their children
around like cattle and shift them about
like pawns in a chess game.

For this reason, it is highly advisable
for northern Senators and Representa
tives to join me in my effort to put an
end to jUdicial and bureaucratic tyranny,
and restore to the States their right to
operate their public schools in a manner
consistent with wisdom and the true in
terpretation of the equal protection
clause of the 14th amendment.

Let me enumerate the things which my
amendment will do.

If it is enacted, the amendment will
restore to the local school boards of the
States their constitutional power to ad
minister the public schools committed to
their charge without impairing in any
way their constitutional obligation under
the equal protection clause of the 14th
amendment to treat all schoolchildren
and all parents of all races in like man
ner under like conditions. In so doing,
the amendment honors and enforces the
truth proclaimed by the Supreme Court
in Texas v. White, 19 L. Ed. 227,
237, that "the Constitution in all its pro
visions, looks to an indestructable union
composed of indestructable States,"

If it is enacted. the amendment will
confer on parents the right to choose the
public schools their children attend. In
so doing, the amendment will honor and
enforce the truth proclaimed by the Su
preme Court in Pierce against Society of
Sisters, 268 U.S. 510, that parents have a
right to a voice in the upbringing and
education of their children. After all,
God gives the children to parents and
not to judicial activists and crusading
bureaucrats, and parents have more in
terest in their upbringing and education
than any other human beings anywhere
on the face of this earth.

If it is enacted. the amendment will
secure to children, the right to attend the
public schools chosen by their parents.

In so doing, the amendment recognizes
the further truth proclaimed by the Su
preme Court in Pierce against Society of
Sisters, supra, that children are not the
mere creatures of the state. After all, the
father of the school boys in Raleigh, N.C.,
was right when he declared that children
ought to "to be herded around like cattle
and shifted like pawns in a chess game"
to satisfy the undefined notions of ju
dicial activists and crusading bureau
crats concerning compulsory integration.

If it is enacted, the amendment will
end the perversion of the equal protection
clause of the 14th amendment by jUdicial
actiVists an!l crusading bureaucrats.

The bill is in perfect accord with the
Constitution. Moreover, it makes a sub
stantial contribution to the constitutional
ideals that all Americans of all races
shall be members of a free society and
that none of them shall be the hapless
and helpless subjects of jUdicial or bu
reaucratic oligarchies.

The amendment is designed to accom
plish these things by restoring freedom
of choice to its rightfUl place in the law
of the land, and by placing certain pro
hibitions upon Federal judges and ex
ecutive officials with respect to the busing
of children, and the closing of schools.

Congress is authorized to do these
things by the fifth section of the 14th
amendment, which expressly empowers
Congress to "enforce, by appropriate leg
islation" the equal protection clause; the
first section of article III of the Con
stitution, which authorizes Congress to
prescribe the jurisdiction of the inferior
courts created by it, Chisholm v. Georgia,
2 Dall. (U.S.) 419, 432 (1793); Turner v.
Bank oj North America, 4 Dall. (U.S.) 8
(799); Ex Parte Bollman, 4 Cranch
<U.S'> 75, 93 (807); Cary v. Curtis, 3
How. m.s.) 236, 245 (845); Sheldon v.
Still, 8 How. (U.S.) 441 (1850); Kline v.
Burke Construction Co., 260 U.S. 226,
234 (922) ; Lauj v. E. G. Skinner & Co.,
303 U.S. 323, 330 (938); Lockerty v.
Phillips, 319 U.S. 182 (943) ; and Yakus
v. United States, 321 U.S. 414 (1944) ; and
the Second Section of Article III of the
Constitution, which vests Congress with
legal power to regulate the appellate
jurisdiction of the Supreme Court, Wis
cart v. D'AuchY, 3 Dall. m.s.) 321 (796);
Durousseau v. United States, 6 Cranch
309 (810); Barry v. Mercein, 5 How.
m.s,> 103, 119 (847); Daniels v. Rail
road Co., 3 Wall. m.s') 250, 254 (866) ;
Ex Parte McCardle, 6 Wall. (U.S') 318
(868); The Francis Wl'ight, 105 U.S.
381, 386 (882); Kuntz v. Moffitt, 115
U.S. 487, 497 (885); Cross v. Burke, 146
U.S. 82, 86 (892); Missouri v. Pacific
Railway Co., 292 U.S. 13, 15 (934); and
Stephan v. United States, 319 U.S. 423,
426 (1943).

Let me emphasize that my amendment
is in perfect harmony \\'ith the equal
protection clause. This clause applies
only to State action which is arbitrary or
invidiOUS, and, hence, it leaves a public
school board, acting as a State agency.
entirely free to assign students to its
schools by any method satisfactory to
itself if such method is not arbitrary or
invidious. A public school board acts ar
bitrarily or inVidiously if it assigns stu
dents to its schools for racial reasons, but
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a public school. board does not act ar
bitrarily or invidiously if it assigns stu
dents to its schools for nonracial reasons,
such as the promotion of the efIiciency
of school administration, the economy of
school administration, or the convenience
of the students or their parents. This
being true, the equal protection clause
does not impair in any way the power of
a public school board to assign children
to the public schools it operates in ac
cordance with an open enrollment plan.

It is necessary for Congress to adopt
my amendment to protect public school
systems and children from "the love of
power and proneness to abuse it" of ju
dicial activists and crusading bureau
crats. The amendment would do this by
granting to parents of all races the free
dom to choose the public schools their
childrf'n attend, and by depriving Fed
eral judges and the Department of
Health, Education, and Welfare of the
power to deny to any child of any race
the freedom to attend the public school
chosen by his parents. In so doing, the
amendment would exalt freedom above
governmental tyranny and make effec
tive to a SUbstantial degree the constitu
tional objective that Americans of all
races shall be members of a free society.
Moreover, it would do these things in
complete harmony with the equal pro
tection clause of the 14th amendment
whose only command is that States treat
ill like manner all persons similarly
situated.

My amendment merits the support of
every Senator and Representative who
believes that it is either unconstitutional
or unwise for Federal judges and bu
reaucrats to herd children around like
cattle or shift them about like pawns in
a chess game. Its adoption would restore
peace to the South and prove that all of
the United States is one nation under one
flag and one Constitution.

Mr. PELL. Mr. President, I have lis
tened with interest to the remarks of the
Senator from North Carolina. I realize
the depth of his knowledge and expe
rience in this field.

Basically to my mind his amendment
is a freedom of choice amendment. I
understand that freedom of choice
has been found by the Federal courts
to be an unacceptable alternative to a
desegregation plan when the freedom of
choice is utilized merely as a means to
continue some form of segregation.

The Senator from North Carolina
cited at some length the open enrollment
plan in Massachusetts, a plan with
which I am familiar inasmuch as Massa
chusetts is immediately to the north of
my State. The Senator cited that exam
ple as a means of allowing greater segre
gation of the schools. Butiin effect that
plan was designed for just the opposite
result, although it has not had a great
deal of success·

The major difference behind the adop
tion of that plan and the proposal of the
Senator from North Carolina allowing
freedom of choice is that the Senator's
proposal would allow the States to con
tinue to evade desegregation of the
schools, and to my mind that would be
an incorrect course. Therefore, as man
ager of the bill, I am opposed to the
amendment.

Mr. ERVIN. Mr. President, a commu
nication was had this morning by the
Legislative Reference service of the li
brary of Congress with the assistant su
perintendent of the Boston schools, and
the assistant superintendent of Boston
schools informed the Legislative Refer
ence Service that under the open enroll
ment pOlicy of Boston any child may
transfer from one school to another if
two things coexist: First, if a seat is
available at the school of his choice and,
second, a suitable course is available at
the school of his choice.

How can it be constitutional in Boston
and unconstitutional in North Carolina
to assign children to schools under an
open enrollment plan?

With reference to the statement my
good friend made about freedom of
choice, which is identical with open en
rollment, I will say that the Court de
clared in the Green case that children
may have freedom of choice if they ex
ercise it in a manner satisfactory to the
undefined and unstated wishes of Su
preme Court Justices; but that if they
exercise freedom of choice in a manner
pleasing to themselves, but displeasing
to the undefined and unstated wishes of
Supreme Court Justices, they can have
no such freedom.

Mr. President, the reversal of the
Green case was a strange thing to hap
pen under a Constitution which declares
in its preamble that it is ordained by the
people of the United States to preserve
the blessings of liberty for themseives
and posterity.

Mr. McCLELLAN. Mr. President, I
wish to comment only briefly on the
amendment.

As I understand it, the Senator's
amendment would apply the freedom of
enrollment plan as legalized by the stat
utes of Massachusetts and practiced in
the city of Boston, to the rest of the
States of the Union. Am I correct?

Mr. ERVIN. The Senator is correct.
Mr. McCLELLAN. I would like to make

some brief comments on that question.
I serve on the Select Committee for Equal
Educational Opportunity. This commit
tee has developed information in the
course of our hearings about the statute
of Massachusetts as applied in Boston,
which actually operates, as the Senator
from Rhode Island said, to desegregate
the schools. .

One school in Boston was predomi
nantly white in 1966. The name of the
school was the Solomon Lewenburg Jun
ior High School. Under freedom of en
rollment, what happened was that as the
Negroes moved in, the whites sought en
rollment in other schools and they all
moved out. In 3 years the school be
came 95 percent black and only 5 per
cent white.

That is what is going on in Boston,
and their representatives are now down
here insisting-and they are doing it
with great success-that the South is the
real culprit, and condemning it for every
thing, and doing nothing about their
own situation.

We brought this matter to the atten
tion of the Attorney General when he
was testifying before the committee. We
reported these facts to him, asking him
if he was going to do anything about it.

We did the same thing With the Secre
tary of Health, Education, and Welfare.
So they know about it.

Mr. President, do you know what has
happened? HEW has been investigating
it for a year. When we first took it UP
with the Attorney General, he said that
nobody had filed a complaint. Well, a
complaint has been filed by one of the
ofIicials in the school up there. No action
was taken. None has been taken until
this hour. I just called the Justice De
partment. HEW is making no recommen
dation. In my judgment, they do not
intend to make any. It is a whitewash. It
is tantamount to the perpetration of a
fraUd.

If this freedom of enrollment is legal in
Boston, Mass., then every Sen
ator here would vote to make it legal
across the Nation. Until we eliminate the
double standard and hypocrisy that goes
on in this country today in school in
tegration, we can expect no improve
ment. It is a national shame. Why can
we not get action in Boston? Will the
Senator from Rhode Island tell me that?
I yield for that purpose.

Mr. PELL. Mr. President, I under
stand that no suit has been flIed before
the Federal courts on this issue.

Mr. McCLELLAN. Why does not some
body, some citizen of Boston who wants
these laws imposed on the South, do it?

Mr. PELL. I can hear him very well.
Mr. McCLELLAN. I talk according to

my own sentiments. I do not raise my
voice at the Senator. Why does not some
one in Massachusetts who wants to im
pose these conditions on the South bring
suit and come in here with clean hands
and say, "We want the same thing ap
plied to us?"

Mr. PELL. I wish some citizen of the
Commonwealth of Massachusetts would.
I happen not to be a citizen of Massa
chusetts.

Mr. McCLELLAN. I know, but people
who are down here from Massachusetts
vote against everything that would give
the South equality of treatment and im
pose on the South standards and require
ments which they contend are constitu
tional but not what is practiced in Bos
ton, Mass.

Let me tell you, Mr. President, the day
will come in this country when there will
be a reckoning, when there will be equal
justice; and if this is the proper way to
educate children, by busing them miles
.and miles, in order to produce racial
equality, racial balance in the schools, as
the courts say, many are certainly not
getting a good integrated education in
Boston.

Mr. PELL. The Senator is absolutely
right.

Mr. McCLELLAN. Many are not get
ting a good education somewhere else. I
would like to hear from some Senators,
partiCUlarly Senators who are impOsing
conditions on the South, take the floor
and denounce what is going on in the
North and what is now the policy of this
administration, the double standard that
is being practiced and perpetuated.

The way to correct this grave discrimi
nation and injustice is to administer the
law equitably and alike in all sections of
America.

As long as we continue this antago-
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nism toward one section of ·the country
and allow the others immunity, soft
pedal the unlawful conditions that pre
vail elsewhere we are not going to have
integrity or equality in the public schools
of this Nation. That is what is happening
today. That is why the public school sys
tems are deteriorating. We are setting
a double standard here at the national
level that does not do equity or justice,
but which discriminates in favor of most
of this Nation, while imposing on and
jeopardizing the South.

Mr. President, I ask unanimous con~

sent to have printed in the RECORD at
this point an editorial which appeared
in the Arkansas Democrat on April 21,
1971, entitled "Anything Goes," which
refers to the recent Supreme Court de
cision.

There being no objection, the editorial
was ordered to be printed in the RECORD,
as follows:

ANYTHING GOES
The Supreme Court said yesterday that

when It comes to desegregating schools in
the South. anything goes.

Busing, pairing, gerrymandering, aban
doning schools. building new ones, assigning
faculty ..• Nothing can stand in the way
state laws. acts of Congress. lower court de
cisions. lack of funds. neighborhood living
patterns, or Inconvenience.

The Supreme Court said lower courts may
order anything for the purpose of eliminat
ing all forms of segregation caused by the
dual school system. which. of course, means
the South. As always. the court announced
It was dealing only with segregation that
had come about because of laws. It was not
dealing with the big-city ghetto school that
was created by neighborhood liVing patterns
because no such case was before it. An
other reason is that the court probably
thinks. as do even some members of the
NAACP Legal Defense Fund. that the schools
of Harlem. South Bronx and Chicago can
never be desegregated. This very practical
matter always makes an impression on
judges, it seems, but other practicalities,
such as where dirt-poor Southern districts
are going to get the money for transportation
systems. don't get much consideration.

This time the Supreme Court went· fur
ther than we dreamed it would go. Although
this is the very fuzzy part of the decision, It
comes very close to decreeing racial quotas
for schools. However, It denies it has done
this, saying in fact, that the Constitution
does not demand that "every school In every
community must always refiect the racial
composition of the school system as a
whole."

Yet, the court makes It plain that neigh
borhood schools (Chief Justice Warren Bur
ger calls them "walk-in" schools) will have
to go and that district judges will be "con
cerned with the elimination of the one-race
school," Especially significant is that this
decision upholds the Charlotte-Mecklenburg
integration plan, which called for the pur
chase of $I mIll10n worth of school buses to
move 13,300 school children (9,000 of them
in grade school) so that every school would
have an enrollment that was 71 per cent
white and 29 per cent black. In language
that must win a prize for ambiguity, the
court says that we must not conclude that
its approval of this plan means It approves
of racial quotas. The 71-29 ratio was not a
"starting point for shaping a remedy," Racial
quotas are not called for by the Constitution,
the court declares.

We also don't think "starting points" are
mentioned in the COnstitution. Either aU
of us are equal before the law, or we aren't.
Our color shouldn't make any difference, and

certainly It does when a child is going to be
forced to go to a different school--one that
he wouldn't normally attend-because some
jUdge has prescribed the number of whites
and blacks that have to be in each school.
This makes school kids the creatures of the
state and pretty well wipes out the theory of
individual freedom we prize so highly In
our country.

We think that now we will see "starting
points" laid down by all judges, who are as
sured from this point on that the Supreme
Court will uphold just about anything they
require. The Charlotte-Mecklenburg deci
sion will be the gUide especially for courts
like the Eighth Circuit Court of Appeals.
which has already demonstrated its Impa
tience with a moderate approach to desegre
gation.

Before it right now are appeals from the
reasonable desegregation plans now in effect
in the Little Rock, North Little Rock and
Pulaski County School districts. We can
Judge how quick this court will seize the
precedent of the Charlotte-Mecklenburg de
cision by the fact that It alreil.dy has taken
the unprecedented step of stopping school
construction on demand of some Negro law
yers who said the new buildings would in
crease segregation. Our reading of the deci
sion makes us beHeve that all school admin
istrators in Pulaski County had better get
ready for wholesale busing in the fall and the
breakup of many neighborhood elementary
schools.

Mr. McCLELLAN. I also ask unani
mous consent to have printed in the
RECORD at this point a statement en
titled "Monumental Hypocrisy: Boston
Mass.," an article which I inserted in the
CONGRESSIONAL RECORD, volume 116, part
24, page 33047, together with the letter
which I received from Mr. Jerris Leonard
on August 24, 1970, which appears on
page 33049 of the same date, and also
'the other letters and documents that
were entered in the RECORD at that time
by unanimous consent.

There being no objection, the material
was ordered to be printed in the RECORD,
as follows:

MONUMENTAL HYPOCRISY: BOSTON, MASS.

In the debates on the Senate floor leading
to the establishment of this Committee, the
charge was made that the North was gUilty
of "monumental hypocrisy" in. Its efforts to
force integration upon the South, While the
North became Increasingly segregated. In de
fense to these charges of monumental hypoc
risy. the question was asked of the South,
"What about the continuing efforts to evade
the constitutional mandate with 'freedom
of choice' and similar plans?"! At this point
in the hearing record we are confronted with
"freedom of choice plans," better known in
Boston. Massachusetts, as the "open-enroll
ment policy."

In August of 1965. Boston, Massachusetts.
enacted a Racial Imbalance Act. The law pro
vides for eHmlnation of racial imbalance In
the Boston school system. The remedy far
failure to el1minate imbalance is that the
Commissioner of Education must refuse to
certify all State aid for that system. This
requirement is unique in the 50 States. Un
der that law, the State Board of Education
voted unanimously to withdraw aid from the
Boston school system in 1966. Insofar as 1
have been able to determine aid was never
terminated.

Boston also has a number of programs
which have received Wide pUblicity, designed
to produce integration between minority
groups and suburban &tudents.

That Is the facade. That is the Image of

Footnotes at end of article.

Massachusetts and of Boston-the city often
represented as the cudle of American liber
ty, which has ostensibly taken great strides
to exercise leadership in the nation in the
field of quality integrated education. In
hearings before the Education Subcommit
tee of the Senate Committee on Labor and
Public Welfare, Boston was pictured in terms
of Its unique racial imbalance law and its
progressive Integration programs as well as
Its open-enrollment policy. The question
was then posed as to the net result of these
programs.-

Let us now look at the realities prevailing
in the North and Massachusetts in general
and then Boston In particulsr.

During the Senate debates leading to the
establtshment of this Committee. another
question ",lis asked of the South-"What
about the monumental hypocrisy of trying
to find SOllie way to develop private schools,
or to close the public schools, made by
Governors of states, somehow to avoid the
constitutional mandate of equal educational
opportunity?'" The latest available statis
tics show that the State of New York has
816.600 students In private schools whereas
the entire eleven southern states have only
569.700 such students.' Massachusetts has
done much better In this regard, it only has
234.300 in private schools. This does not, of
course, exceed the eleven southern states; it
only exceeds by 20,000 students the combined
private school popUlations of Alabama, Ar
kansas, Georgia. Mississippi, North Carolina,
South Caroltna, Tennessee, and Virginia.

What has haplOOned in the City of Boston
in response to its much touted drive to
achieve qualtty integrated equal educational
opportunity? According to the Department
of Health. Education, and Welfare, Boston
had 198 schools in 1966. Of these 198 schools,
47 contained more than 50 per cent non
Whites. In 1969, Boston operated 199 schools.
Of these 199 schools, 70 contained more than
50 per cent non-Whites. Thus Boston has
Increased its predominantly minority group
schools by 46 per cent while simultaneously
publtcizing its attempts to prOVide quality
integrated education. In addition, Boston
has now achieved 48 schools with more than
80 per cent minority group students. This is
the net result of Boston integration "ef#
forts." •

There reportedly is a great deal of trans
portation to achieve Integration in the Bos
ton area, but it should be noted that gen
erally the school does not pay for the trans
portation. and students are allowed to trans
fer to schools outside the Boston oohool dis
trict. Although this has been touted in
connection with inner-city Blacks attend
ing suburban schools, the only group which,
generally speaking. can internally finance
transfer of its children to schools outside
Boston is White, this "White fUght" report
edly is what made the Solomon Lewenberg
school a 95 per cent Black school." It should
also be noted that Massachmetts General
Laws Annotated, Chapter 71, section 37D,
provides that "no school committee or re
gional school district committee shall be re
quired as part of its plan to transport any
pupil to any school outside its jurisdiction
or to any school outside the oohool district
establtshed for his neighborhood, if the par
ent or guardian of such pupil flies written
objection thereto with such school commit
tee." Thus the neighborhood school is pre
served for those who want it-in Boston.

We have heard much concerning the ne
cessity of faculty desegregation in the South.
and Of the injustices perpetrated when Black
teachers lose their positions due to elimin
ation of need for teachers in many instances
when schools are merged. These Black teach
ers who seem to be surplUS may wish to know
that Boston is in great need of Negro teach
ers. Boston has only 5 per cent Negro teach
ers and 28.7 per cent Negro students" If the
law is enforced equally across the United
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states there obviously Is a great need for
Black teachers in Boston.

I now turn to examination of the legal re
sponse, both from Federal and State author
ities. As indicated in the hearing:, this mat
ter came to my attention through the testi
mony of Nell Sul11van, Commissioner of Ed
ucation in Boston, Massachusetts. In view of
the facts as they have developed, I am ex
tremely curious as to the reasons for which
the Commonwealth of Massachusetts has de
clined to take action to Implement its own
laws.' Boston and Massachusetts officials
have watched Boston segregate, with legally
sanctioned freedom of choice as a prime tool
to achieve their segregation. They have es
tablished racially identifiable schools in Bos
ton. The State Commissioner of Education
has complained of this policy to our Com
mittee; yet the State, whatever its actions
may have been under Its law, has only
achieved increased segregation in Boston.
Federal officials did not bring Boston to the
Committee's attention-indeed they ap
parently did not bother to brief the Attorney
General on the Basten situation before his
appearance on August 13.

Lest I be misunderstood. I state that this
is not a partis:1n attack on the RepUblican
Administration. They have only been in office
since 1969. segregation caused by legal ac
tion in Boston has been apparent and In con
troversy at least since 1966. State officials
have not enforced State laws. Former Justice,
and Health, Education, and Welfare officials
have not enforced the Federal law In Bos
ton.

The facts requiring action in this case are
clear. They were specifically called to the
attention of the Clvll Rights Division (in
the Department of Justice) in December
1969.9 The response, on January 16, 1970,
was that a parent must complain.lo Such
a parental letter was forwarded to the Jus
tice Department on January 22, 1970." It is
now September 1970, and no actIon, other
than some kind of an abbreviated investi
gation, has been slowly taken. I call upon
the Administration to explain why Its efforts
in the North are not at least as vigorous
and forceful as is Its efforts in the South.
Common northern excuses are that the South
has had seventeen years to correct their
racial problems and the North also should
have seventeen years. My answer is that they
have had those same seventeen years. In
addition, Boston has been in court as early
as 1966. They have declined to correct the
situation, and indeed have worsened it. Both
the Attorney General and Secretary Richard
son are pUblicly committed to enforcing the
law nationwide. Is it not time to take action
in the North where these fiagrant Violations
are known to exist? They have had eight
months to Investigate a situation in Boston
which would be, under their Interpretation
of the law, clearly megal in the South. As
we all know action would long since have
been taken If the Boston events had occurred
anywhere in the South. We can be sure
that no federal funds would be available to
any southern city for the 1970 school year,
if that city had actively proposed segre
gation and refused to correct the condition
as is the case in Boston. ..

At this point I wish to turn~o a concrete
example of the discriminatio!f beingprac
ticed against the South. I recently received
a letter dated August 20, 1970, from three
citizens of McCrory, Arkansas. These citi
zens live In a farming community very close
to McCrory. Because of historical factors not
relevant to the present controversy, children
of this community attended the schools of
an adjacent district, Cotton Plant, rather
than the McCrory schools. They receive their
mail from McCrory and their telephones are
connected with the McCrory exchange. All
of their trade is done through McCrory. The
children of this community obtained the
consent of all necessary local officials In both

the McCrory and the COtton Plant schools to
attend school in the Mccrory district. Mc
Crory is integrated, as is Cotton Plant, al
though Cotton Plant apparently has a higher
percentage of Bla{)k pupils. Due to objections
voiced by the Department of Health, Educa
tion, and Welfare, McCrory officials reversed
their decision and these children will not be
allowed to attend the McCrory scheJols. Let us
contrast the situation in McCrory With that
in Mas<;achusetts. .

Massachusetts General Laws Annotated,
Chapter 76, Section l2B, provides "... any
child may attend the publlc school where he
does not reside upon such terms as the
school committee of such town where he
does not reside shall fix; . , ." Thus, in Bos
ton, students may transfer not only from
one high school to another in the City, they
also have legislative approval for transfer out
of Boston to the suburbs. I have preViously
given the figures supplied by HEW which in
dicate the degree to Which Boston has seg
regated over the past three years. The ex
hibits reflect the belief of concerned Boston
citizens that the open-enrollment policies
have substantially increased the degree of
segregation in Boston. Mr. Pottinger's letter
refiects the opinion of HEW that the open
enrollment pollcy played a large part in the
segregation of the Lewenberg High School.
The facts I have related to this point are
indeed, to me, astonishing. I had thought
that surely the legions of Massachusetts citi
zens and representatives who preached the
value of integration were consistent. Yet I
find, to the contrary, that even as they
preached Southern integration, they were
segregating their own society.

According to Boston Herald Traveler and
Boston Globe reports of allegations made by
a mother whose child attends the Lewenberg
Junior High School, the situation is even
worse than presently set out. This mother
testified that conditions 1n the Lewenberg
High School, brought about by open enroll
ment, were "pure bedlam."I'

In an effort to remove her child from this
place of bedlam, she moved out of the Lew
enberg district and attempted to send her
child to the Washington Irving School ten
blocks from her home. She was refused per
mission to transfer her child to the district
in which she resided, and was forced to send
her child back to the Lewenberg school be
cause there were vacancies there and Wash·
ington Irving was crowded. We all know why
there were vacanies at Lewenberg-Boston
officials had aided Whites to leave Lewenberg,
thus creating the vacancies. Here we have a
concrete example of northern action, as op
posed to northern talk. No matter how many
meaningless laws are on the Massachusetts
books, no matter how many Massachusetts
leaders praise the virtue of Integration, the
deeds in Massachusetts, sadly, repUdiate and
Violate the law, and in the Blaclt mother's
case, tragically, imposes and enforces a rank
injustice.

While the citizens in Arkansas who Wish
to attend a school in the town with which
they are connected in every way are denied
that right. the clty of Boston, Massachusetts,
not only allows transfers, they then force
Black children back into the ghetto schools
from which the Whites have been allowed
to transfer.

Mr. Pottinger also reported on the situa
tion in Detroit, where the Administration has
taken no action." The NAACP has filed suit
In Detroit pointing out that "a northern
legislature has adopted the judicially dis
credited southern tactic of interposition and
nUllification (commonly, known as State's
rights) .. ," U

Net me'ltl()r.ed in the r.e\'.'spaper article is
the adoption of a freedom of choice plan by
the same Michigan legislature. Children in
Detroit are now free to attend schools of
their choice In addition to Initially attending
schools established by legislatively gerry-

mimdered' attencta.hce ZOnes. Southerll ChU:'
dren may not do these things. The NAACP
has filed sutt based all the belief that the
Constitution applies equally in the North
and In the South. The Administration has
not filed suit in either Boston or Detroit.
Why? Does not the Constitution apply equal
ly to all the States-North and South? In
theory it does. In practice however, it Is not
so applied.

One final commentary on equal application
of the laws. I have a letter dated August 28,
1970, from Jerris Leonard, Assistant Attorney
General Civil Rights Division," in respect to
an inquiry contained in a letter from me
dated August 26, 1970." In my letter I In
qUired into Administration policy on hiring
and firing of Black teachers. In response, Mr.
Leonard quoted to me a portion of a 1969,
5th CirCUit, decision. Therein it was stated:

"1. Effective not later than February 1,
1970, the principals, teachers, teacher-aides
and other staff who work directly With chil
dren at a school shall be so assigned that in
no case will the racial composition of a staff
indicate that a school is intended for Negro
students or white stUdents. For the remain
der of the 1969-70 school year the district
shall assign the staff described above so that
the ratio of Negro to White teachers in each
school, and the ratio of other staff in each,
are substantially the same as each such ratio
is to the teachers and other staff, respec
tively, in the entire school system.

The school district shall, to the extent
necessary to carry out this desegregation
plan, direct members of its staff as a condi
tion of continued employment to accept new
assignments,"

I am sure we all recall, during the previ
ous Administration, the 'controversy sur
rounding the Chicago schools refusal to inte
grate teaching staffs or to assign teachers to
different schools in accordance with Federal
policy existing in the South by court decree
and AdminIStrative guidelines. According to
the August 13, 1970, Chicago Sun Times,"
Chicago has been highly successfUl in can·
tinulng its segregated faCUlty while the De·
partment of HEW continues to complain
loudly and slap the Chicago wrist. In 1969
the Justice Department threatened to sue.
It is now getting late in 1970 and Justice is
still' threatenenlng to sue, but has not yet
done so. Why is there no such suit? I can
draw no conclusion except the obvious one
that there is one' integration, law for tile
South and another integration law for the
rest of the country. If there are those who
wonder why there Is a virulent third party
movement 'in the South, I submit that the
facts contained in this statement are most
conducive to it. Both Democrats and RepUb
lican administrations have consciously fol
lowed a program of forcing integration in the
South to an extent apparently not tolerable
in the rest of the country. Both parties have
been captured by groups which scream for
Southern integration, yet refused to integrate
their own states. This is a situat1on~a dou
ble standard-Which no elected representa
tive of a Southern state can contemplate with
less than, undisgUised disgust for such
"monumental hypocrisy,"
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DEPARTMENT OF JUSTICE,
, Washington, August 24, 1970.

Hon: JOHN MCCLELLAN,
U.S. Senate,
Washington; D.O.

DEAR SENATOR MCCLELLAN: I would like to
thank you for drawing my attention to the
fact that the Justice Department may )lave
been in error with reference to the Boston
School, situation, mentioned at pages 2239
2242 of the hearings before the Select Com
mittee on Equal Educational Opportunity.

Upon reviewIng our Boston, Massachusetts
file, I have ascertained that we did receive a
complaint pertaining to the, situation you
mentioned. '

Pursuant to our normal procedures we de
ferred our investigation, as the Office of Civil
Rights of Health, Education and Welfare had
received an identical complaint, and that
office was already investigating the matter.

The Office of Civil Rights has completed
a preliminary investigation, and we have
made arrangements with them to obtain a
copy of their investigation.

If our review of the investigation Indicates
that further action is warranted, we w11l
take such action as is necessary.

I would appreciate it If the hearing's record
were corrected to reflect; that we did receive
a complaint; that HEW received an iden
tical complaint, and investigated the com
plaint; and that the Justice Department has
made arrangements to review their investiga
tIon, and take such further action as is war
ranted.

Sincerely,
JERRIS LEONARD,

Assistant Attorney General, Civil
Rights Division.

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE,

Washington, D.O., August 28, 1970.
Hon. JOHN L. MCCLELLAN,
U.S. Senate,
Washington, D.C.

DEAR SENATOR MCCLELLAN: This is in re
sponse to your request for the current !>tatus
of Office for Civil Rights actIvIty With respect
to the school systeIUS of BostJn, Massachu
setts; Detroit, Michigan; and New York, New
York.

BOSTON
In January, 1970, a complaint was received

by Washington OCR that the "open enroll
ment" student assignment policy of the Bos
ton, Massachusetts school district has re
sulted, in the segregation of black students
at the' Solomon Lewenburg Junior High
School. Upon receiptor the, complaint ar
rangements were made to meet with the
Boston Superintendent, and a preliminary
investigation was conducted by representa
tives from OCR's Washington and Boston
regional offices on February 2-7, 1970.

Since enactment In 1965 of the Massa
chusetts Act for the elimination of racial
imbal.ance in the public schools, Boston has
entered a long-range progra.m with the stated
intention of ensuring that no school has a
majority non-White stUdent body, and with
the. goal of eUIIlinating "a ratio between
non-white' ,and otherstud~nts In public
schoolS Which Is shil.rply out of bal.ance With
the raclai t~.oinp~itionofthe society In which
non-whitechUdren stUdy, serve, and work"

(statutory language). The main features of
this program are a large scale construction
program designed to locate schools so as to
maxlIIlize integration and the open enroll
ment policy. In addition, a number of non
white children attend publ1c schools out
side the Boston district at their own expense
but With cooperation of the district officials.

The open enrollment policy provides:
(a) Open enrollment is applicable If the

following three conditions are fulfilled:
1. There is an available seat in the desired

school.
2. There is a suitable grade and/or course

of stUdy in that school.
3. Transportation is prOVided by the

parents.
(b) The principal makes arrangements for

the transfer. Information on seat vacancies
in the schools is periodically distributed
through all communications media.

These measures have not resulted in the
correction of the overall imbalance in the
district. During 1969-70, Boston operated 199
schools. of Which 70 had more than 50 %
minority students and 48 more than 80%.
This compares with 47 schools containing
more than 50% non-whites of a total of 198
schools in 1966-67. In addition, for 1969-70
there were 27,276 Negroes (28.7%) of a total
94,887 students, but only 226 Negroes (5%)
of a total 4,495 teachers. The district also
had 3,205 students of various Spanish lan
guage origins and 1,643 Orientals.

Because of the diversion of resources
needed to fully investigate so large a district,
it was decided. to concentrate on the Lewen
berg Junior High School. In 1966-67 thera
cial student enrollment was 736 whites and
384 Negroes. In 1969-70 the enrollment was
633 Negroes, 23 other minorities, and 78
Whites. In discussions with the Superintend
ent he alleged that the change was the
result of the open enrollment policy. The in
vestigative team Visited the school and con
firmed that open enrollment was the cause
in conjunction with a substantial change in
neighborhood racial residence patterns. While
the team noted many educational deficiencies
at the school, no comparison was made with
a representative sample of other Boston
schools, so no conclusions can yet be drawn.

The investigative team has recommended
a full scale investigation of the Boston public
school system's compl1ance with title VI of
the Civil Rights Act of 1964. At the present
time the prel1mlnary report is being studied
by the Office of the General Counsel, and a
final recommendation to the Director is an
ticipated within 30 days.

DETROIT
On July 7, 1970, the State of Michigan

enacted a measure which in effect defeated
a program of school integration in the De
troit Publ1c Schools. Detroit has adopted a
system of high school regions beginning
September 16, 1970, In response to an act of
the state legislature which, as a by-product.
would have for the first time largely inte
grated the high school student bodies.

However, by a 1970 amendment to the act
establishing compact neighborhood zones
drawn by a commission appointed by the gov
ernor, the school board plan was cance1!ed
and the segreglted nature of the schools has
allegedly been reinforced.

OCR has communicated with various De
troit school officials since passage of the re
cent amendment. Detroit has been requested
to supply more complete details with regard
to student assignment pol1cies and results,
past. present, and future. This Information
has not yet been receiVed.

On August 17, 1970, the NAACP (not Legal
Defense Fund) filed suit in the U.S. District
Court for the Eastern District of l\f1chlgan
(Detroit) seeking' to prevent implementa
tion of the State statute as it affects Detroit's
school integration, and also seeking complete
implementation Of the plan in September,

1970, rather than gradually as proposed. A
hearing on a motion for prel1minary injunc
tion has been set for August 28, 1970.

NEW YORK
In May 1970 the Regional Director of the

Office for CiVil Rights received complaints
from two sources concerning alleged discrim
ination in the drawing of community district
lines within the New York City school dis
trict. The district lines are in the Harlem
area of upper Manhattan, the Lower East
Side of Manhattan, and Oceanhills Browns
v1lle in Brooklyn.

Representatives of the Office met with
complainants on June 1 at which time it ap
peared that the district l1nes did not affect
the assignment i)f students to schools sincl.l
without exceptJ>n school attendance area~
were used in fact to make up districts. The
OCR Regional :DIrector bel1eved it necessary.
however, to ootain further information and
accordingly requested a meeting with the
city wide schOOl board. That meeting was
held on August 25, attended by four of the
five board members, the acting chancellor
and other staff of the board. The board de
nied that there was any valid basis for
charges of discrimination InclUding interven
ing charges which alleged that qual1fying ex
aminations hampered the recruitment of
teachers from minority groups.

The HEW representatives requested varl·
ous types of information from the board,
The board indicated that it would assemble
the Information and designate a staff mem
ber to serve as contact with HEW to supply
such additional information as may be
needed.

I appreciated the opportunity to discuss
school desegregation matters with, you on
August 21. If we can be of any further as
sistance, please let me know.

Sincerely yours,
J. STANLEY POTTINGER,

Director, Office lOT Oivil Rights.

BOSTON, MASS.,
August 14, 1970.

Senator JOHN L. MCCLELLAN,
Senate Select Committee on Equal Educa

tional Opportunities, U.S. Senate, Wash
ington, D.C.

DEAR SENATOR: I believe I have vital in
formation to give your committee in regards
to Attorney General John Mitchell's testi
mony of last Thursday. At that time he
stated that the Justice Department have
never received a complaint about Boston's
segregationist Open enrollment pol1cy. As a
teacher and project coordinator at the
Lewenberg Junior High School community
adVisory board In Boston, I filed a complaint
with the Justice Department last December
29th and they responded to it. I have all cor
respondence for your worthy investigation
and I am available as well as my files If it
w1ll be useful to your committee.

ALLAN S. COHEN.

PRESS RELEASE
In response to an article in this morning's

Boston Globe wherein U.S. Attorney General
Mitchell stated, While appearing before the
Senate's Select Committee on Equal Educa
tion Opportunity. that his office has never
received a complaint about the open enroll
ment policy as it exLsts in the Boston School
System, I wish to publicly state that the
Attorney General was very much In error in
making such a statement.

As Project Co-ordinator of the School Com
munity Advisory Board at the Solomon Le
wenberg Junior High School in Mattapan en
December 29, 1969. I sent letters to both the
Civil Rights Division of the Justice Depart
ment and the Office for Civil Rights for the
Department of Health. Education, and Wel
fare stating that on behalf of the Advisory
Board I wished to request an investigation
into the Racial Imbalance Law and the Open
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Enrollment Pollcy as it existed in Boston. I
stated in those letters that under the Open
Enrollment Policy the SOlomon Lewenberg
Junior High had gone from 5% black enroll
ment in 1965 to 95% black enrollment in
1969.

I received a reply from the Justice Depart
ment on January 16. 1970 confirming my re
quest for an Investigation and adVising me
that before such an investigation could be
made an official complaint from "a parent or
group of parents to the effect that his or
their minor chlldren are being depriVed by a
school board of the equal protection of the
laws."

A letter was sent to the Justice Department
conforming to their request on January 22,
1970 and signed by six (6) such Interested
parents.

To date, I nor the Advisory Board has re
ceived a reply to this formal complaint that
the Attorney General claims was never made.

I have copies of all the correspondence
mentioned above and w1ll make the same
public except for the names of those parents
who signed the requested complaint.

It should be made known that the Depart
ment of HEW did respond to our request by
sending a three (3) man Investigating team
to the SOlomon Lewenberg Junior High dur
Ing the last week of January and first part
of February, 1970.

I would further wish to state that It Is
quite disheartening when the Attorney Gen
eral of the United States publicly errs on
such an Important Issue as the one at hand.

HYDE PARK, MAss.,
August 19, 1970.

Senator JOHN L. MCCLELLAN,
Senate Office Building,
Washington, D.C.

DEAR SENATOR MCCLELLAN: Thank you for
your prompt reply: Enclosed are copies of
the Boston Globe news articles Which pre
ceded the press release; the Record American,
Herald Traveler, and Boston Globe articles
which followed the release; all correspond
ence to both the Clvl1 Rights Division of the
Justice Department and the Otflce for Civ11
Rights of Health, Education and Welfare;
and a copy of the January 14, 1970 Herald
Traveler article announcing the Justice De
partment complaint made by us.

As noted in the press release that I sent
you, the Otflce for Clvl1 Rights of Health,
Education and Welfare did send a team of
investigators headed by Mr. Walter J. Pat
terson, Otflce for Civil Rights, U.S. Depart
ment of Health, Education and Welfare, 7th
and D Streets, S.W., Room 3636, Washington,
D.C. He, Mr. Horn from the New York Civil
Rights Office, and Mr. John Bynoe from the
Boston Clvll Rights Office visited the school,
speaking with faculty, students and parents.

Mr. Patterson seemed very concerned, but
as of this date his report has not been re
leased. It would be greatly appreciated and
a benefit to all that this report be released
immediately; If not pUblicly, at least to
those making the complaint.

I am looking forward to your action on
this matter, and as stated before, w1ll be
available to you and the Senate Select Com
mittee on Equal Education .. Opportunity.
Thank you again for your concern. Hope
fully the problems facing llhe,.Lewenberg and
all Boston schools can be impfoved.

Sincerely yours, .
ALLAN S. COHEN,

Project Co-ordinator, Solomon Lewen
berg Junior High School Community
Advisory Board.

SOLOMON LEWENBERG JUNIOR HIGH,
Mattapan, Mass., December 29, 1969.

Mr. GERRIS LEONARD,
Director, Civil Bights Divisions, Justice De

partment, Washington, D.O.
DEAR MR. LEONARD: On behalf of the 8clo

mon Lewenberg Junior High School Commu-

nity Advisory Board, we would like to request
an investigation by your department into the
Racial Imbalance Law of the State of Massa
chusetts and the Open Enrollment Policy of
the Boston School System.

Under this State Law and School Depart
ment Pollcy the Lewenberg Junior High bas
undergone a change trom 95% white
stUdent enrollment In 1965 to over 95%
black student enrollment today. As parents,
stUdents, and teachers on the Advisory Board
we wish the best ed\lcatlon for all. We believe
this can be best achieved through integrated
education.

We would llke to know the rationale of this
law and pollcy and If poosible to have a mem
ber of your department meet with us to dis
cuss the problems created by the State Law
and School Department Pollcy at the Lewen
berg.

Sincerely,
ALLAN S. COHEN,
Project Oo-ordinator.

SOLOMON LEWENBERG JUNIOR HIGH,
Mattapan, Mass., January 22, 1970.

Re JL:CKH:sec DJ 169-36-1 #20-025-7.
Mr. CHARLES K. HOWARD, Jr.
Attorney Education Section,
U.S. Department 0/ Justice,
Washington, D.O.

DEAR MR. HOWARD: In reply to your letter
of January 16, to Mr. Cohen, the Advisory
Board project co-ordinator, we are pleased
with your Interest.

As parents who have children at the
Lewenberg Junior High, we wish a good edu
cation for our children and hope It w1ll be
an Integrated one.

The Lewenberg being a part of the Boston
School Department come under the Open
Enrollment Policy Instituted by the Boston
School System. Under this policy any child
may enter any school district in which there
Is a vacant seat.

The Lewenberg has enrolled many out of
district students from schools that are pre
dominately black; at the same time many
white pupils have transferred under the
Open Enrollment Polley to overcrowded pre
dominately white schools. Therefore, we feel
that the present Open Enrollment pollcy de
feats the Racial Imbalance Law of the State
of Massachusetts and its goal of an inte
grated education.

Sincerely,

U.S. DEPARTMENT OF JUSTICE,
Washington, D.O., January 16, 2970.

Mr. ALLAN S. COHEN,
Project Oo-ordinator, Solomon Lewenberg

Junior High School, Oommunity Advi
sory Board, Mattapan, Mass.

DEAR MR. COHEN: This Is in response to
your letter of December 29, 1969, concerning
the racial change in Lewenberg Junior High
since 1965, the Racial Imbalance Law of the
State of Massachusetts, and the Open En
rollment Polley of the Boston School Sys
tem.

In order for the Department of Justice to
conduct an investigation Into possible vio
lations of Title IV of the 1964 Civil Rights
Act (Desegregation of Publlc Education) it
Is necessary that we have a complaint in
writing "signed by a parent or group of par
ents to the effect that his or their minor
chl1dren ... are being deprived by a school
board of the equal protection of the laws."

It would seem that the racial change at
Lewenberg Junior High School since 1965
might well fall into the equal protection
quallficatlon. It subsequent investigation
proves racial considerations have contrib
uted to this change. At any rate we are un
able to tell from your letter whether or not
you are a parent of a child attending scbool
In the involved school system or whether
perhaps another member of the Committee
who Is a parent should write us also.

We would also appreclateany o~~, d.e
tails at your disposal. to assist us ~ deter
mining what action is appropriate. Partic
ularly, we would appreciate a more detailed
description of the problem you describe in
your letter and the identity of the school
department to Which you refer.

Thank you very much for 'brlnglng this
matter to our attention.

Sincerely,
JERRIS LEONABO,

Assistant Attorney General, Oivil Bights
Division.

By: CHARLES K. HOWARD, Jr.,
Attorney, Education Section.

[From the Boston (Mass.) Herald Traveler,
Aug. 15, 1970)

WARNER, HICKS, DEFEND OPEN ScHOOL EN
ROLLMENT

Director John D. Warner of the Boston Re
development Authority and City Councilman
Mrs. Louise Day Hicks yesterday defended
Boston's open enrollment school policy in
the wake of a statement by U.S. Atty. Gen.
John N. Mitchell that it was megal.

Warner also criticized State Education
Commissioner Nell SulllvRn for what he said
was Sullivan's fallure to speed up a study of
possible revisions to the Massachusetts racial
Imbalance law.

Mitchell's remark was made ThUrsday in
testimony before the Senate's Select Com
mittee on Equal Educational Opportunity.
In an appearance before the committee in
May, SUlllvan had described the open en
rollment plan, which permits Boston parents
to enroll their children In any city school
they choose.

Mrs. Hicks said yesterday, "Boston's open
enrollment pollcy has not been declared un
constitutional ina court of law. Boston's
open enrollment policy enables a student to
attend any public school in Boston on a com
pletely free and voluntary basis provided, of
course, there Is a seat avallable and that an
appropriate course of study .Is in operation,

"Boston has judiciously attempted to obey
both state and federal laws and fortunately
there still exists In our great country a judi
cial system," continued Mrs. Hicks. "Citizens
are not dependent upon unwarranted, un
proven statements of constitutional officers
who should know better."

Sullivan, in his remarks before the Sen
ate committee, said the open enrollment
pOllcy was responsible for turning the Solo
mon Lewenberg Scllool In Mattapan from a
predominantly white schOOl to an almost
completely black school.

Sulllvan said the plan "permitted the
mobIle-class chlldren - to escape from the
school, continue to live In their community,
but go to all-White schools.ln Boston on the
periphery."

Warner denied this, saying "The Lewen
berg School Is black because whites have left
that section of the city."

Robert. Smith, publlc Information officer
of the Civil Rights Division of the Dept. of
Health, Education, and Welfare, said yester
day the HEW general counsel is ·consldering
whether the open enrollment policy. con
stitutes a violation of the 1964civll rights
act, and, if there has, whether It. would come
under the jurisdiction of HEW or the Justice
Dept.

Allen Cohen, a teacher at the Lewenberg
School, said he had sent a complaint to Atty.
Charles .K. Howard of the JustiCe Dept. Dec.
29 of .last year, and. said it was possible that
Howard turned the complaint over to HEW.

Warner, in an afternoon press conference,
said the state's racial imbalance law,which
requires that every school be at least 50 per
cent white,. is . adversely. affecting Boston's
school construction program.

"The city of Boston Is not months or days
away from a very critical situation Insofar
as the planning of our school construction
program Is concerned," Warner sald.
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"We are now, today, being forced into mak

ing unsound planning decisions with re~ect

to the location of new schools, all in a frantic
and, at this time, foolish effort to comply
with the patently unworkable provisions of
the racial imbalance law."

He denied a link between open enrollment
and racial imbalance. Sullivan's remarks, he
said, were "unbelievably unfair" to the citi
zens of Boston and showed "shocking un
awareness" of the history of the open enroll
ment policy in Boston schools.

"An inaccurate and unjust appraisal of
Boston's efforts to solve the problem of racial
imbalance has now been given not only to
the Congress but to the nation," Warner said.

He urged Sullivan to move "as swiftly as
possible" to permit filing of legislation
changing the R.acial Imbalance law.

"The law may be great in Pride's Crossing
or Beverly Farms, but it doesn't work as far
as the city goes," said Warner.

Asked if Mrs. Hicks had been right in her
oppoSition to the Racial Imbalance law be
fore its enactment in 1968, Warner said, "Yes,
for the wrong reasons."

Mayor Kevin H. White yesterday reaffirmed
his long-standing position that the Racial
Imbalance law was in prinolple sound but
unworkable because of the 50 per cent clause.

He also urged a qUick stUdy of possible
amending legislation.

Warner said a prime example of the harm
being done by the law is the necessity to
close the Prince School, in the Back Bay, in
order to provide White children to racially
balance the new Carter School in the South
End, due to open in two years.

The Prince School, on Newbury Street, is
racially mixed. One of Warner's children Is
enrolled there.

Warner said the closing of the Prince
School would be deleterious in the neighbor
hood concept. of the Back Bay.

"Does the Back Bay remain a neighborhood
or become a commercial, transient area?"
he said. "A neighborhood ha.a to have a
neighborhood school."

The closing of the Prince School, he said,
"would have a disastrous effect on the Back
Bay as a neighborhood. Famllles would move
out rather than send their kids that far away
(to the Carter SChool). Or they would put
their chUdren in private schools."

(From the Boston (Mass.) Record American,
Aug. 15, 1970)

WARNER HITS SCHOOL Boss SULLIVAN
Boston R.edevelopmentDirector John D.

Warner yesterday accused State Education
Comr. Neil Sullivan of giving "Inaccurate.
unjust and unfair" testimony in Washington
about Boston's racial problems.

Warner angrily charged that Sullivan's
testimony to the U.S. Senate Select Commit
tee on Equal Educational. Opportunity was
"such a distortion of the Boston school situ
ation that it will make the entire problem
much more dUllcult to solve."

The head-on collision of Sullivan and
Warner pointed up a quaITel of long standing
over what should be done to ease racial ten
sions in the Boston school system.

Warner said the state's present racial im
balance law is unworkable and that "frantic"
and "foolish" attempts to comply with it is
driving the city to a crisis in trying to plan
for school construction.

The smouldering issue 1iared up again after
Atty. General John Mitchell said that Bos
ton's open enrollment school policy is uncon
stitutional and allows segregation through
city policy. .

Mitchell was appearing before the Senate
subcommittee when he got Into a verbal
tussle with Sen. John L. McClellan (D-Ark.).
McClellan was attempting to make the point
that the adm1n1stration sends federal agents
to the South to enforce desegregation but
allows segregation to flourish in the North.

McClellan quoted testimony given on May

21 by Comr. Sullivan who said that the
events at the Lewenberg Junior High School
in Roxbury was typical of the actual results
of the city's open enrollment policy.

Sullivan said the school was almost com
pletely white but that shortly after a few
black students moved in the White students
moved out and that the school is now 95
percent black.

McClellan demanded to know whether that
situation was constitutional and Mitchell
answered, UNo, sir."

"What are you going to do about it?"
McClellan asked. "We have never had a com
plaint," Mitchell answered.

This statement was challenged by Allan
Cohen, a project coordinator for the Com
munity Advisory Board of the Lewenberg
SChool.

Cohen said Mitchell was in error in saying
he never received a complaint and that he
had sent a letter on Dec. 29, 1969, to the Jus
tice Dept., asking an investigation of the
racial imbalance law and open enrollment
as it eXists in Boston.

EXCERPT FROM RACIAL ISOLATION IN THE PUB
LIC SCHOOLS, A REpORT OF THE U.S. COM
MISSION ON CIVIL RIGHTS
The Massachusetts policy is supported by

the strongest enforcement powers. In August
1965, the Massachusetts Legislature enacted
a Racial Imbalance Act, which provides that
upon notification by the state Board that a
school within its system is racially imbal
anced, a school committee must prepare and
file with the board a plan to eliminate the
imbalance. If the committee fails to show
progress Within a reasonable time in elim
inating racial imbalance in its school system,
the Commissioner of Education must refuse
to certify all State school aid for that system.

Massachusetts is the only State which re
quires, either by law or administrative regu
lation, that State educational funds be with
held from school systems operating racially
imbalanced schools.

MOTHER HITS "BEDLAM" AT MATTAPAN SCHOOL
A Mattapan mother said yesterday at an

anti-discrimination hearing that Lewenberg
Junior High School in Mattapan was a place
of "pure bedlam."

Mrs. Barbara Harrison of Clarkwood Street,
told members of the Massachusetts Com
mission AgaInst DIscrimination (MCAD)
"that she would rather teach her daughter
herself than send her to Lewenberg school."

Mrs. HaITison brought a discrimination
complaint against the Boston SChool De
partment, charging that her daughter Donna,
was assigned to a 6th grade classroom at
Lewenberg "because she is black."

Mrs. Harrison wants her child to attend
Washington Irving school in Roslindale.

"I'll keep her home and teach her myself.
I feel I can do a much better teaching job
than she receives at Lewenberg," Mrs. Har
rison testified. "There's pure bedlam going
on there."

She testified that some teachers at Lew
enberg scream at the pupils and others
announce, "I don't feel like teaching to
day," and allow the students to take over
the classroom.

Mrs. Harrison said teachers at the school
advised her: "Take your daughter out, she
doesn't belong here,"

Anthony Galeota, school department en
gineer, outlined the schOOl construction
program designed to eliminate racial im
balance in Boston schools.

He said 14,000 non-whites, inclUding 12,
000 blacks, attended Boston elementary
schools.

Mrs. Harrison's attorney, Steven Cohen,
told the commission members "the number
of schools built is irrelevant, the point ls a
child has been denied admission to a school
because she is black."

Asst. Corporation Counsel Edith FIne told
the commission that the Boston SChool De
partment had an open enrollment policy
"which is color blind."

"It helps both blacks and Whites," she
said.

MOTHER ATTACKS ENROLLMENT POLICY
A black parent told the Massachusetts

Commission Against Discrimination yesterday
that her daughter had been assigned to the
Solomon Lewenberg Junior High School this
fall despite the fact that the family had de
liberately moved out of the Lewenberg dis
trict to avoid going to school there.

Mrs. Barbara Harrison of 52 Clarkwood
St., Mattapan. testified at a hearing on a
case chargingsc discrimination against black
students in 'the administration of Boston's
open enrolll!).ent program.

Mrs. Harrison said she preferred to have
her daughter to attend the Washington
Irving School, which is 10 blocks from her
home, because pure bedlam is going on in
the Lewenberg. Mrs. Edith Fine, attorney for
the Boston SChool Department, said the
Washington Irving school was overcrowded,
but the Lewenberg had vacancies.

NAACP FILES SUIT To RESTORE SCHOOL
INTEGRATION PLAN

(By Jerome F. Hansen)
The NAACP has asked the Federal Court

in Detroit to reinstate the Detroit Board of
Education's original school decentralization
and attendance plan.

The request was contained in a suit flled
yesterday which challenged the constitution
ality of a bill passed recently by the Legisla
ture which nUlllfied the school board's plan.

The suit was filed in large measure to vin
dicate the five board members who deVised
the plan, according to Nathaniel R. Jones,
general counsel of the NAACP.

The members were A. L. Zwerding, Dar
neau V. Stewart, Andrew Perdue, Peter Grylls
and the late Dr. Remus Robinson.

The first four voted for the plan and were
recalled from office this month. Dr. Robin
son was too III at the time and did not vote.

The plan, designed to increase racial in
tegration in 12 of the city's 22 high schools,
stirred Widespread controversy. Many persons
objected to the distance stUdents would have
to travel to school.

However, the legislature voided the plan
by ordering the boundaries drawn by a three
member committee appointed by the gov
ernor and deferring changes in attendance
areas.

"As a result of the action of the Legisla
ture," Jones said, "not only were the efforts
of this school board frustrated, but their
successors in office are reqUired to carry out
an unconstitutional pollcy maintaining the
existing segregated schools,"

NAACP officials, scheduled to meet Tuesday
With Federal JUdge Stephen J. Roth, who will
handle the case, said the suit was filed be
cause "we believe that the constitutional
mandate for desegregated education must
apply equally throughout the United States."

"In Michigan, we ha.ve a situation Where
a northern legislature has adopted the Judl
cially discredited southern tactic of interposi
tion and nUllification (commonly known as
states' rights) to prevent black and white
children from enjoying their constitutional
rights to an integrated education enforced
by the U.S. Supreme Court," the NAACP said.

"This lawsuit is part of a continuing pat
tern of school desegregation SUits sponsored
by the NAACP in northern communities."

In addition to asking that the school
board's decentralization attendance plan be
reinstated, the suit also asks:

That the Legislature's plan be declared
unconstitutional.

Assignment of principals, supervisors,
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faculty and other personnel In proportion
to the school's racial makeup.

That construction of school buildings be
delayed until desegregation Is completed.

Named as defendants In the suit were the
governor, state attorney general, State Board
of Education and the Detroit school board.

The suit contends the Legislature's action
violates the 14th Amendment to the U.S.
Constitution.

"The (legislative) act pertains solely to the
Detroit Board of Education and thereby de
liberately prohibits the Detroit Board of
Education from making pupil assignments
and establishing pupil attendance zones In a
manner Which all other school districts In
the state of :Mlchlgan are free to do," the
suit contends.

AUGUST 26, 1970.
Mr. JERRIS LEONARD,
Assistant Attorney General,
Department of Justice,
Washington, D.O.

DEAR MR. LEONARD: In relation to our con
versation on the 13th and my earlier letter
to you regarding the firing or demotion of
black teachers in the South, I have the fol
lowing additional requests for Information
which I would like to place In the Com
mittee record:

1. As early RS possible I would like to have
the number of complaints received by you
from the Committee or the NEA concerning
the Louisiana and Mississippi schools. I wish
for them to be Identified as NEA originating
where pOSSible.

2. I wish the specific Information set out
In my earlier letter as to your post-Investiga
tive evaluation of the complaints.

3. I wish to have your evaluation of
whether you have been granted full access
to all complaints alluded to In our hearings.

4. There has been a great deal of con
troversy over the firing or demotion of Black
teachers In the South. On the one hand
Southern school systems have received bit
ter complaints concerning the low quality of
Black schools and teachers. On the other
hand equally vociferous complaints are re
ceived when there Is an attempt to upgrade
teacher quality on a fair and equitable basis.
Could you furnish a statement of HEW-Jus
tice policy In the area of hiring and firing
of teachers? I wish specifically to know the
degree of federal Involvement In teacher hir
Ing policy you propose for the federal govern
ment.

Your prompt attention to this matter wlIl
be greatly appreciated.

Sincerely yours,
JOHN L. MCCLELLAN.

DEPARTMENT OF JUSTICE,
Washington, August 28,1970.

Hon. JOHN L. MCCLELLAN,
U.S. Senate,
Washington, D.C.

DEAR SENATOR MCCLELLAN: This Is In re
sponse to your letter of August 26, 1970 re
questing additional Information respecting
complaints about the firing or demotion of
black teachers In the South.

My letter to you of the same date ex
plains some of the problems that exist In
trying to give a precise report. In addition,
during these weeks when schoql' openings are
underway we do not have the' stalI to do a
detailed analysis of the type you request. I
shOUld also note that at present the Fed
eral Bureau of Investigation is at our re
quest, investigating complaints of demotions
or dismissals in approximately 18 systems,
and we have not yet received their investiga
tive reports as to these systems. In these cir
cumstances I would ask your IndUlgence and
would propose to attempt to prOVide a full
answer to your first two questions later In
the fall.

You inquired whether we have been
granted full access to all complaints alluded

to in the Committee hearings. We' have ex
amined the full record of the hearings and
have been given access to N.E.A. files In
Washington. Because the source of some
complaints Is unclear and some complaints
are non-specific In nature, It Is difficult to
assess whether the disclosure by the N.E.A.
has been complete. I know that some in
stances of non-cooperation in the field have
occurred recently but I know of no such
recent problems in Washington.

Finally, you Inqul:'e Into our policy as to
hiring and firing of teachers. Our policy Is to
enforce the requirements of non-discrimina
tion as spelled out In the court decisions.
The most detailed appellate description of
those rules appears In Singleton v. Jackson
Municipal Separate School District, 419 F. 2d
1211 (5th Clr. 1969), and I think It worth
while to set those rules out here, The court
ordered:

DESEGREGATION OF FACULTY AND OTHER STAFF
The School Board shall announce and Im

plement the following policies:
1. ElIective not later than February I, 1970,

the principals, teachers, teacher aides and
other stalI who work directly With children
at a school shall be so assigned that in no
case will the racial composition of a stalI
indicate that a school is Intended for Negro
students or white students. For the remainder
of the 1969-70 school year the district shall
assign the stalI described above so that the
ratio of Negro to white teachers In each
school, and the ratio of other stalI In each,
are SUbstantially the same as each such ratio
is to the teachers and other stalI, respec
tively, in the entire school system.

The school district shall, to the extent
necessary to carry out this desegregation
plan, direct members of Its stalI as a condi
tion of continued employment to accept new
assignments.

2. StalI members who work directly with
children, and professional stafI who work on
the administrative level will be hired, as
signed, promoted, paid, demoted, dismissed,
and otherwise treated without regard to race,
color, or national origin.

3. If there is to be a reduction In the
number of principals, teachers, teacher-aides,
or other professional stalI employed by the
school district which will result in a dis
missal or demotion of any such stalI mem
bers, the staff member to be dismissed or
demoted must be selected on the basis of
objective and reasonable non-discriminatory
standards from among all the stalI of the
school district. In addition If there Is any
such dismissal or demotion, no stalI vacancy
may be filled through recruitment of a per
son of a race, color, or national origin dif
ferent from that of the individual dismissed
or demoted, until each displaced stalI mem
ber who is qualified has had an opportunity
to fill the vacancy and has failed to accept
an olIer to do so.

Prior to such a reduction, the school board
wlll develop or require the development of
non-racial objective criteria to be used in
selecting the stalI member who is to be dis
missed or demoted. These criteria shall be
available for public inspection and shall be
retained by the school district. The school
district also shall record and preserve the
evaluation of stalI members under the cri
teria. Such evaluation shall be made avail
able upon request to the dismissed or de
moted employee.

"Demotion" as used above Includes any
reassignment (1) under which the stalI
member receives less payor has less respon
slbillty than under the assignment he held
previously, (2) which requires a lesser degree
of skill than did the assignment he held
previOUSly, or (3) under which the stalI
member Is asked to teach a SUbject or grade
other than one for which he is certified or
for which he has had substantial experience
within a reasonably current period. In gen-

eral and depending upon the Slibject matter
involved, 'five years is such a, reasonable
period.

Sincerely,
JERRIS LEoNARD,

Assistant Attorney General, Oivil
Rights Division.

[From the Chicago (lll.) sun-Times,
Aug. 13, 1970J

BEGIN FACULTY INTEGRATION OF SCHOOLS HERE
(By Joel Havemann)

School Supt. James R. Redmond an
nounced Wednesday that about 700 teachers
have been given school assignments to In
crease faCUlty Integration in Chicago schools
in September.

He said this number was about 16 per cent
of the 4,400 teachers that must be assigned
on the basis of race so that the Board of
Education can meet federal desegre~ation

gUidelines.
Of the 700 teachers assigned so far, Red

mond said 400 are new teachers or substitute
teachers Who have gained regular certifica
tion this summer.

The other 300 are substitutes formerly as
signed to a school full-time who have been
displaced by regularly certified teachers.

NO MANDATORY TRANSFERS
No regUlarly certified teachers have been

forced to transfer In the Interest.~ of inte
gration, Redmond said. Mandatory transfers
have been attacked bitterly by the Chicago
Teachers Union.

The Justice Department threatened last
suinmer to sue the school board If It did not
Integrate Its teaching stalIs.

TIle Health, Education and Welfare De
partment suggested that the number of
black teachers at any school sliould not de
Viate by more than 10 per cent from the city
wide average of 34 per cent.

HEW proposed a number of desegregation
steps, including about 1,000 mandatory
transfers. Redmond told the school board
he was negotiating With HEW" omcials to
work out a plan acceptable to federal officials
and to the board.

In other action, the school board sent tele
grams to all U.S. senators and congressmen
from llllnois, urging them to vote to over
ride President Nixon's veto of the federal aid
to education blll,

ON VETO OF EDUCATION BILL
Redmond said the blll would increase Chi

cago's share of federal aid by nearly $5 mil
lion, to an annual total of $37 mllUon. Mr.
Nixon said he vetoed the blll because it was
inllationary,

Board members also criticized the efforts
of school administrators to combat street
gang actiVities in the schools.

They suggested that school officials work
more closely with m111tant community orga
nizations and perhaps establisIl a "gang in
telligence unit" within the school system.

Board members responded to, a report by
Deputy Schools Supt. Manford Byrd Jr., who
recommended that the quality of the schools
be Improved to the point where they would
attrRct their pupils away from tllegangs.

Board member WarrenH, Bacon ,suggested
that school administrators co-operate With
such organizations as Operation Bread
basket, The Woodlawn Organization and the
West Side Organization,

Byrd said the schools already worked With
such groups as the YMCA and Boys Club.

"What we've done in the past has proved
entirely inadequate," Bacon said.

Board memper Alvin ;1. Boutte suggested
the posslb111ty of 's school "gang Intelllgence
unit" Slmilar,to the one in the police de
partment. Byrd saId such an Idea might work.

Boutte noted that the board has spent its
entire 1970 bUdget for school security. Byrd
promised that a transfer of funds into the
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He points out that the open school enroll

ment polley was Instituted years ago, long
betore the conception ot the racial imbalance
law, which Is providing too harmfUl to
Boston.

"The key is that this racial Imbalance law
doesn't work," Warner asserts. "It has a
classic ablllty to harm both blacks and
whites. In the long run It will torce busing
at kids around the city and this is not
healthy.

"It requires the bUilding ot schools on the
peripheries, and that is wrong. There is no
substitute tor the strong neighborhood
school, and the racial Imbalance law makes
this Impossible."

Warner Is convinced that the time to do
something about the racial Imbalance law Is
now. it the city Is to replace with new schools
the antiquated structures which should have
been replaced long ago.

And It would appear he does not Intend
to permit Sullivan to serve as the stumbling
block.

[From the Detroit Free Press, Aug. 4, 19701
U.S. COURT BLOCKS INTEGRATION PLAN FOR

CITY SCHOOLS

(By William Grant)
U.S. District Judge Stephen J. Roth denied

Thursday a request by the National Associa
tion for the Advancement ot Colored People
that the Detroit school system be reqUired to
put its controversial high school Integration
plan Into effect next week.

The NAACP had made Its appeal as part
of a suit challenging the right of the Michi
gan Legislature to prohibit the school system
from implementing the plan which was
adopted by the school board last April 7.

A hearing on that suit has been set for
the first two weeks In November, but the
NAACP had asked that Judge Roth order the
plan implemented pending the final outcome
of the case.

Judge Roth said Thursday that to issue
the temporary order would be, in effect, de
ciding the whole case.

"The best interests of the schools, the stu
dents and the parents will be served if no
order is Issued at this time," Roth said.

Attorneys for both sides were notified by
telephone Thursday morning of Judge Roth's
decision. The judge has been hearing cases
In Flint and his office said a written opinion
will be available early next week.

The decision means Detroit stUdents wlll
enroll next Wednesday as 1! the school boa.rd
had never adopted Its April 7 high school In·
tegration plan.

Charles Wolfe, executive deputy superln.
tendent for the school system, said:

"Students will follow the same school at
tendance pattern they have for the past sev
eral years. Anyone with any question should
call either their neighborhood school or the
regional school office."

The school board voted 4-2 April 7 to alter
school boundaries to balance the racial com
position of 11 of the city's 22 pUblic high
schools.

But the Legislature passed a new state
school decentralization law In July which
p:cohlbited the board from implementing the
integration plan.

And Detroit voters Aug. 4 ;recalled from
office the four boa.rd members who had ap
proved the plan.

Mr. McCLELLAN. I think this is the
proper time and place to again docu
ment in the RECORD the hypocrisy that is
now going on in this country. If we keep
up this hypocrisy we will bring disgrace
upon the Nation. A nation that believes
in justice, equal justice, equal treatment,
cannot pursue this course indefinitely
without some retribution coming to it.
Oh, you can do it for a little while. You
can impose it on the South. You have the

power to do it. All three departments
of Government are equally guilty. You
can do it for a little while, and you can
insist on it, but the time will come in
this Nation when hypocrisy and the
double standard that is being followed
in the administration of justice will rise
to shame and plague it.

Mr. ERVIN. Mr. President, I ask for
the yeas and nays on my amend:nent.

The yeas and nays were ordered.
Mr. ERVIN. Mr. President, I want to

say a word or two more. The distin
guished Senator from New York (Mr.
JAVITS) introduced a letter in the REC
ORD from the Secretary of Health, Edu
cation, and Welfare, in which the Secre
tary asked for the defeat of the pending
amendment and the other amendments
offered by me. The distinguished Sen
ator from New York assured us that the
Secretary's letter represented the posi
tion of the administration. I believe the
Senator from New York is honestly mis
taken in this assurance.

When the President came down to
North Carolina in 1968, asking the peo
ple of North Carolina to vote for him, he
told them that he favored just exactly
what I have in the pending amendment.
He emphasized that he favored neighbor
hood schools and was opposed to busing
to achieve integrated public scho<Jls.

He came back to North Carolina in 1970
and went to the city of Asheville. He was
not seeking votes for himself at that
time, but he was seeking them for the
Republican candidate for Congress from
the Asheville district. He assured the
people of North Carolina a second time
in public utterances that he favored what
is in this amendment; that is, securing
for children the right to attend their
neighborhood schools, and prohibiting
busing to change the racial composition
of schools.

I believe the President is an honest
man, and that he meant what he said
when he declared he favors neighbor
hood schools and is opposed to busing,
as he did in Charlotte, N.C., in 1968, and
as he sa:d in Asheville, N.C" in 1970.

I cannot accept the theory that the
letter of the Secretary of Health, Educa
tion, and Welfare, expresses the Pres
ident's position, because if it does, a
lot of North Carolina people are going
to doubt the President's credibility.
BelieVing that the President is an hon
est man, I cannot accept what I conceive
to be the honest assurance of the dis
tinguished Senator from New York that
the letter of Mr. Richardson expresses
the President's position in respect to this
matter. I would point out that my pend
ing amendment is, in a sense, separate
from the original purpose of the bill.
It is an amendment to the Civil Rights
Act of 1964. Believing the President to
be an honest man, and believing that he
meant exactly what he said in North
Carolina on two occasions, I am unable
to accept the assurance that his posi
tion was correctly stated by the Secre
tary of Health, Education, and Welfare.

Mr. McCLELLAN. Mr. President, will
the Senator yield?

Mr. ERVIN. I yield.
Mr. McCLELLAN. Does the Senator

believe that if this bill is enacted, one
dollar of the money will be spent to

bring a lawsuit in Boston, to correct the
favoritism. that now prevails up there
tinder the Massachusetts statute per
mitting freedom of enrollment?

Mr. ERVIN. Not at all; because, un
fortunately, there are a lot of people who
favor desegregation in the South but
support segregation in the north. There
are a lot of people-and many of them
are in public office-who are like the
doctor who would not take the medicine
he prescribed for his patient.

Mr. McCLELLAN. I think that is cor
rect; but does the Senator know that
HEW has supposedly been investigating
that situation of this one school up there
in Boston for about a year, and cannot
find out whether it is true or not? Would
the Senator be surprised to know that
they have not even made a recommenda
tion to the Department of Justice yet
as to what action should be taken?

Mr. SPONG. M~·. President, will the
Senator yield?

Mr. McCLELLAN. In a moment. May
I say this further: I just called Mr. Jerris
Leonard at the Justice Department, a
fine gentleman, and asked him if any
thing had been done. He was present
when I interrogated the Attorney Gen
eral last year in the comrnitte~. I think
he was also present when I interrogated
Mr, Richardson, the Secretary of Health,
Education, and Welfare. If not, he has
the record. At that time, it was stated
absolutely by Mr. Mitchell before the
committee that that law in Massachu
setts is unconstitutional.

But nothing has been done. The Fed
eral Government has taken no action.
They have had over a year. What does
that indicate to the country today with
respect to justice and equality under the
law, under this administration?

Mr. ERVIN. It would indicate to me
that there are some people in this Nation
who entertain the view that we are not
one Nation under one Constitution, but
that on the contrary we have one Con
stitution for the South and another for
the rest of the country. The truth is that
the South is 'being penaliZed, as I
observed some time ago, simply because
the Southern States were not smart
enough to discover that the separate but
,equal doctrine was no longer the law of
the land before the Supreme Court Jus
tices made that discovery for themselves.

Mr. McCLELLAN. We are being pe
nalized because of a Supreme Court de
cision which we followed for many years.
It was the law of the land lffitil the 1954
decision. We followed the law of the land,
and, because some judges made up their
minds about what the law should be and
made that 1954 ruling, we in the South
have been penalized, because we followed
the ultimate source of authority until
they-the Court-changed the Constitu
tion.

Mr. ERVIN. Just because we be
lieved what they adjudged to be the law
of the land was actually the law of the
land prior to May 17, 195!.

Mr. McCLELLAN. Yes. I yield to the
Senator from Virginia.

Mr. SPONG. Mr. President, I merely
wanted to confirm what the Senator
from Arkansas has said. Last year, in the
hearings, this situation in Boston was
dramatically brought to the attention of
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So Mr. ERVIN'S amendment No. 41 was
rejected.

UNANIMOUS-CONSENT AGREEMENT

YEAS AND NAYS

Mr. ERVIN. Mr. President, I have two
more amendments that I intend to call
up. I will agree to a time limitation of
2 minutes on each side on each amend
ment, and I would like to have the yeas
and nays on both of them.

Mr. MANSFIELD. Mr. President, I ask
that it be in order for the yeas and nays,
and I ask that the Chair make a judg
ment on the unanimous consent request
of the distingUished Senator from North
Carolina that there be 2 minutes to the
side.

The PRESIDING OFFICER. Is there
a sufficient second? There is a sufficient
second. "

The yeas and nays were ordered.
Mr. MANSFIELD. Mr. President, has

the unanimous-consent agreement been
agreed to?

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from North Carolina? The Chair hears
none, and it is so ordered.

AMENDMENT NO. 42

Mr. ERVIN. Mr. President, I call UP
my amendment No. 42 and ask that the
reading of the amendment be omitted
and that I be permitted to state what
the amendment would do.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ERVIN. Mr. President, the
amendment is very simple. It would place
a prohibition on the busing of children
to effect the racial composition of
schools.

That is all it does.
I yield back the remainder of my 2

minutes.
Mr. PELL. Mr. President, under the

basic bill any movement of children is
voluntary. I oppose the amendment.

I yield back the remainder of my time.
Mr. ERVIN. Mr. President, I ask unan

imous consent that a copy of the amend
ment be printed in full just before the
vote.

The PRESIDING OFFICER. Without
objection, it is so ordered.

There being no objection, the amend
ment was ordered to be printed in the
RECORD, as follows:

AMENDMENT No. 42
At the end of the b1lllnsert the following:
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ily if there is not uniform application
throughout the United States that all of
the people can understand.

I thank the Senator from Arkansas.
Mr. McCLELLAN. I thank the distin

guished Senator, and I thank the able
Senator from North Carolina for yield
ing to me. I commend him for bringing
these amendments before this body in
an effort to make at least an attempt,
Mr. President, to get the laws in this
country equitable and equal in all sec
tions of the Nation and for all our peo
ple, and to get them enforced accord
ingly.

The PRESIDING OFFICER (Mr.
BUCKLEY). The question is on agreeing
to the amendment (No. 41) of the Sena
tor from North Carolina (Mr. ERVIN) . On
this question, the yeas and nays have
been ordered, and the clerk will call the
roll.

The legislative clerk called the roll.
Mr. BYRD of West Virginia. I an

nounce that the Senator from Alaska
(Mr. GRAVEL), the SenatOr from Indiana
(Mr. HARTKE), the Senator from Wash
ington (Mr. JACKSON), the Senator from
Massachusetts (Mr. KENNEDY), the Sen
ator from South Dakota (Mr. McGov
ERN) ,and the Senator from Maine (Mr.
MUSKIE) are necessarily absent.

I further announce that the Senator
from Oklahoma (Mr. HARRIS), and the
Senator from South Carolina (Mr. HOL
LINGS) are absent on official business.

I further announce that, if present and
voting, the Senator from Oklahoma (Mr.
HARRIS), the Senator from Washington
(Mr. JACKSON), the Senator from Massa
chusetts (Mr. KENNEDY), and the Sen
ator from South Dakota (Mr. Mc
GOVERN) would each vote "nay."

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BROCK),
the Senator from Kentucky (Mr. COOK),
the Senator from Kentucky (Mr.
COOPER) , the Senator from ColoradO (Mr.
DOMINICK), the Senator from Arizona
(Mr. GOLDWATER) , the Senator from Iowa
(Mr. MILLER), the Senator from Oregon
(Mr. PACKWOOD), and the Senator from
Kansas (Mr. PEARSON) are necessarily
absent.

The Senator from South Dakota (Mr.
MUNDT) is absent because of illness.

If present and voting, the Senator from
South Dakota (Mr. MUNDT) would vote
'(yea."

On this vote, the Senator from Ten
nessee (Mr. BROCK) is paired with the
Senator from Colorado (Mr. DOMINICK),
If present and voting, the Senator from
Tennessee would vote "yea" and the Sen
ator from Colorado would vote "nay."

Also, if present and voting, the Sena
tor from Kansas (Mr. PEARSON) would
vote "nay".

The result was announced-yeas 32,
nays 51, as follows:

[No. 51 Leg.)
YEAS-32
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the Secretary of Health, Education, and
welfare, Mr. Richardson.

Mr. McCLELLAN. Incidentally, his
home is Boston; is it not? .

Mr. SPONG. I believe it is.
Mr. McCLELLAN. Yes; that is char

acteristic of this law enforcement in civil
rights. .

Mr. SPONG. Now this time has passed.
After the situation being called to the
attention of the Department of Justice,
several months have passed, and we have
received no answer that would lead us
to believe they intend to do anything
about it.

Mr. McCLELLAN. I have the answer.
I called the Department of Justice a few
minutes ago. Nothing has been done.
The Department of Justice has said it
had not received any recommendation
from HEW regarding it. Nothing what
soever. So nothing has been done other
than a pretended investigation; it is said
that an investigation is being conducted.

Mr. SPONG. Will the. Senator yield
further?

Mr. McCLELLAN. I yield.
Mr. SPONG. I did not support the

Ribicoff amendment because I did not
think it had received thorough hearings.
There are many educational questions
involved with regard to which we needed
testimony. I believe hearings should take
place.

But1 wish to say that for. a period of
more than a year now, the Senator from
Mississippi and the Senator from Arkan
sas have cited situation after situation
with regard. to Boston, wi1lh. regard to
Detroit, Mich., and with regard to cities
all over the country, and there has not
yet been forthcoming any evidence at all
that either the Justice Department or
HEW has any idea of applying the law
of the land uniformly throughout the
Nation.

We are not talking about situations
where de facto segregation has always
existed. We are talking about situations
where. the evidence brought out that
there were statutes in those localities
which, by their nature, were discrim
inatory.

Mr. McCLELLAN. If the Senator will
yield, the situation in Boston was de facto
until they passed the Massachusetts stat
ute; Now it is de jure.

Mr. SPONG. Without question.
Mr. McCLELLAN. And still no action

is taken.
Mr. SPONG. There is no question

about that. I should like to make just
one further observation.

Senators who have listened to the Sen
ator from Connecticut in the past would
do well to review what he has stated.
Also, they would do well to read the last
paragraphs of the Supreme Court deci
sion in the Charlotte-Mecklenburg case,
in which the Supreme Court acknowl
edges that the time will come when the
localities of the South will be exactly
like the localities in the North; they
will be de facto. By reason of having
become unitary school systems, they will
have complied. They will also have re
segregated, as has taken place in many
parts of the country, and all the educa
tional values that Dr; Coleman and oth
ers suggested with regard to educational
opPortunity will be defeated by virtue of
this; and they will be defeated more hast-



12012 CONGRESSIONAL RECORD-· SENAD

highschoolbetween:(>i965jUld>1969.,In
June 1970. seven graduated, only < three
from public schools: '

There is no longer any question
whether these kinds of school segrega
tion limit the educational potential· of
children.

As far back as 1966, HEW published
"Equality of Educational Opportunity."
by Dr. James Coleman, which described
the pervasive impact of racial isolation
on minority stUdents. Again, in 1966, the
Panel on Education planning the White
House Conference concluded:

There is clear documentary evidence of a
direct relationship between segregated
schools and inferior education, and of cumu
lative academic retardation among children
in Negro ghettoes. There is evidence also
that this waste is remediable. hence the
greater tragedy.

Following that disclosure, I introduced
in February 1966 an amendment to title
IV of the Civil Rights Act of 1964 to
provide grants and technical asslstance
to school districts which sought to pre
pare, adopt, and implement plans for the
correction of racial imbalance. Unfor
tunately, that measure was not passed.

Since then, we have witnessed a host
of further studies reaffirming the handi
caps faced by children denied equal
educational opportunity. In 1967. the
U.S. Commission on Civil Rights, after
a year of extensive investigation of the
school systems in 15 major cities, issued
its report on "Racial Isolation in the
Public Schools." It foUnd that "racial iso
lation, whatever its origin, inflicts harm
upon Negro students." It also conclUded,
"school desegregation remedies have been
devised which will improve the quality
of education forall children."

The report emphasized that only a
combination of school desegregation and
improved educational quality can assure
true equality in education to the Nation's
schoolchildren. Magnet schools. educa
tional parks, conSOlidation of attendance
boundaries. •metropolitan planning-all
of these techniques were cited as possible
solutions. solutions that parents. teach
ers, and community representatives
might choose.

The physical end of segregation is only
part of the equation, it must be matched
by improved edUCational programs in the
school-"at the\end of the bus ride," as
Julian Bond told the select committee
last year.

We already have evidence that ending
racial isolation in tandem .with better
quality .•• educatipn can produce. major
advances in. educational achievement.
Perhaps the best example is at Berkeley,
where the integrated schools are balanced
between 50-percent disadvantaged black
students and 50-percent ,advantaged
white students,.Sincethat program was
instituted, the academi<: achievement of
black.students has increased60-Percent
faster thanpri0l'to desegregation. White
students have at least maintained their
previous rateofJef\.ming and in some
cases that. rate actually increased.

There aTl:l,other examples of positive
results when adequate resources are com
bined with integration efforts. Despite an
overall failure to remedy existing racial
isolation in :l3oston, two kinds of educa
tional innovations open to local.districts
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PREVIOUSLY RECORDED-l
Metcalf. against.

NOT VOTING-18

EQUAL EDUCATION FOR ALL
Mr. KENNEDY. Mr. President. I want

to commend the able chairman of the
Senate Education Subcommittee (Mr.
PELL), the chairman of the Select Com
mittee on Equal Education, the Senator
from Minnesota (Mr. MONDALE), and the
ranking minority leader of the Labor and
Public Welfare Committee, the Senator
from New York (Mr. JAVITS), for their
leadership in the development of the
Emergency School Aid and Quality Inte
grated Education Act of 1971.

Mr. President. the history of this legis
lation begins at least 17 years ago with
the decision by the Supreme Court in
Brown against Board of Education.

The Court found that school segrega
tion affects the hearts and minds of chil
dren "in ways unlikely ever to be un
done:' From that moment forward, this
Nation has been struggling to meet the
demands of law and the demands of jus
tice to divest itself of the vestiges of seg
regation. The Congress has responded fit
fUlly to those demands, all too frequently
deferring to the Supreme Court when it
should have been leading the way.

The failures of the past are spelled out
in school statistics of today, statistics
that place more than 4 million of the
9 million minority schoolchildren in
schools where they constitute more than
80 percent of the total enrollment. More
than 1 million of those children attend
schools in which there is 100 percent
minority enrollment.

Of the 6.2 million black students in the
Nation, 53 percent are in schools whose
enrollments are 99 to 100 percent com
prised of minority group stUdents. Of the
2 million Spanish-surnamed children,
nearly a third are in 80- to 100-percent
minority schools.

Boston is a microcosm of this problem.
There. the proportion of the city's black
students enrolled in schools with over 90
percent minority students increased from
43.1 to 45.5 percent between 1968 and
1969. Of our 7,000 or more school-age
Puerto Ricans, only four graduated frOm
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So. Mr. ERVIN'S amendment (No. 42)
was rejected.
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"LIIlUTATlON

"SEC. 17. No court. department. agency. of
ficer. or employee of the United States shall
have Jurisdiction or power to require any
State or local public school board or any
other State or local agency empowered to
assign children to publ1c schools to trans
port any cblld from one place to another
place. or from one school to another school,
or from one school district to another school
district to alter the racial composition of
the student body at any public school:'

The PRESIDING OFFICER. All time
having expired, the question is on agree
ing to the amendment of the Senator
from North Carolina. On this question
the yeas and nays have been ordered.
and the clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. METCALF (after having voted in
the negative). On this vote I have a pair
with the Senator from Louisiana (Mr.
ELLENDER). If he were present and voting,
he would vote "aye." I have already voted
"nay:' I withdraw my vote.

Mr. BYRD of West Virginia. I an
nounce that the Senator from Louisiana
(Mr. ELLENDER) , the Senator from Alaska
(Mr. GRAVEL), the Senator from Indiana
(Mr. HARTKE), the Senator from Wash
ington (Mr. JACKSON). the Senator from
Massachusetts (Mr. KENNEDY), the Sen
ator from South Dakota (Mr. McGov
ERN), and the Senator from Maine (Mr.
MUSKIE) are necessarily absent.

I further announce that the Senator
from Oklahoma (Mr. HARRIS) and the
Senator from South Carolina (Mr. HOL
LINGS) are absent on official business.

I further announce that, if present
and voting, the Senator from Oklahoma
(Mr. HARRIS), the Senator from Massa
chusetts (Mr. KENNEDY), the Senator
from Washington (Mr. JACKSON). and
the Senator from South Dakota (Mr.
MCGOVERN) would each vote "nay."

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BROCK),
the Senator from Kentucky (Mr. COOK),
the Senator from Kentucky (Mr.
COOPER). the Senator from Colorado
(Mr. DoMINICK). the Senator frcm Ari
zona (Mr. GOLDWATER). the Senator
from Iowa (Mr. MILLER), the Senator
from Oregon (Mr. PACKWOOD). and the
Senator from Kansas (Mr. PEARSON) are
necessarily absent.

The Senator from South Dakota (Mr.
MUNDT) is absent because of Illness.

If present and voting, the Senator
from South Dakota (Mr. MUNDT) would
vote "yea."

On this vote, the Senaotr from Ten
nessee (Mr. BROCK) is paired with the
Senator from Colorado (Mr. DOMINICK).
If present and voting. the ,Senator from
Tennessee would vote "yea" and the
Senator from Colorado wqllid vote "nay."

Also, if present ,and voting, the Senator
from Kansas (Mr. PEARSON) would vote
"nay."

The result was announced-yeas 35,
nays 46. as follows:

[No. 52 Leg.)
YEAS-35
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