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from the proceedings of yesterday that
while there were some amendments,
they did not involve the fundamental
issues, but that the fundamental issues
in the bill, which had a substantive im
pact on how senators would vote, related

• to busing and school desegregation.
So, Mr. President, in dealing with that

question today, in debate and thrOUgh
the voting which will take place during
the middle of the day, and "Without in
any way, though the unanimous-consent
agreement permits it, very fully going
into other phases of busing and the
school desegregation problem, whether
applied to section 901 or other sections
of the bill, I say that we are dealing
with what will make the bill stand or fall
here in the Senate. For that reason, Mr.
President, the big competing ideas here
are the idea incorporated in the Griffin
amendment, which "Will be voted on again
today, and the idea incorporated in the
Scott-Mansfield amendment, which will
likewise be voted on today.

I should like to address myself to the
Griffin amendment. It is well-known
that I am opposed to it. I flnd a rather
interesting analogy between the Grif
fin amendment and what we did about
equal employment opportunity. There,
Mr. President, after a 5-week struggle,
we finally came to a resolution of our
problems and adopted essentially Sena
tor DOMINICK'S formula for giving some
power, greater power than it has had,
to that commission, but less power than
the committee sought to give it in the
bill reported to the fioor.

That was considered so reasonable a
compromise that an overwhelming ma
jority of 71 Senators voted to close de
bate; and that by no means represented
the total number of Senators who were
in favor of that compromise, which was
even greater. That bill is a progressive
milestone.

Mr. President, last Friday the Senate
passed, by a vote of 43 to 40, the so
called "Griffin amendment." Today we
will have the opportunity to reverse
that action.

For 5 weeks prior to the consideration
of the pending legislation, the Senate
debated, and ultimately adopted, legis
lation expanding the authority of the
Equal Employment Opportunity Com
mission to deal with discrimination in
employment practices. As cofioor lead
er of. that bill, along with the distin
guished Senator from New Jersey, I
fought every step of the way to extend
protection against discrimination. In
the end, a compromise was necessary in
order to secure passage, but the final
result was clearlY an affirmation by the
Senate of its commitment to equal op
portunity in the vital area of employ
ment. That bill is a progressive mile
stone.

Compare that with the Senate's ac
tion last Friday. The Griffin amend
ment may well be the most regressive
measure in seeking equal opportunity
for children in education on which the
Senate has taken affirmative action in
years. Unlike the Scott-Mansfield com
promise amendment adopted a day ear
lier, which deals \\ith the legitimate
concerns expressed by many parents
about excessive and educationally cOun:"

EDUCATION AMENDMENTS OF 1972

The PRESIDING OFFICER. At this
time, in accordance with the previous or
der, the Chair lays before the Senate the
unfinished business which will be stated
by title.

The assistant legislative clerk read as
follows:

Calendar No. 576, S. 659, a bill to amend
the Higher Education Act of 1965, the Vo
cational Education Act of 1963, and related
Acts, and for other purposes.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. The time
for morning business has expired.

to persons hurt by the fiood, for restora
tion work in the area, and to take all
post>ible steps to prevent a future recur
rence of such a tragedy.

The PRESIDING OFFICER. The
pending question is on agreeing to
amendment No. 947 of the Senator from
New York (Mr. JAVITS).

Mr. PELL. Mr. President, I suggest
the absence of a quorum and ask unani
mous consent that the time be equally
divided between both sides.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk will
call the roll.

The second legislative clerk proceeded
to call the roll.

Mr. JAVITS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JAVITS. Mr. President, how much
time remains to the proponents of the
amendment?

The PRESIDING OFFICER. One
minute remains to the proponents.

Mr. JAVITS. Mr. President, I with
draw that amendment.

The PRESIDING OFFICER. The
amendment is withdrawn.

Mr. JAVITS. Mr. President, I send to
the desk an amendment and ask for its
immediate consideration.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk read as
follows:

On page I, line 2, of the Mondale amend
ment, after the words "be applied" Insert:
"In all regions of the Nation".

Mr. JAVITS. Mr. President, how much
time do I have on this amendment?

The PRESIDING OFFICER. There are
30 minutes on the amendment, 15 min
utes to each side.

Mr. JAVITS. I yield myself 10 minutes.
Mr. President, the Senate is now en

gaged in the final 36 hours of endeavor
ing to come to a decision upon this phase
of the bill, which really involves the
basic controversy in the bill, as we all
saw yesterday when the track was
cleared for amendments which had to
do with education. On Friday we cleared
the road for amendments to be offered
yesterday, and of course they can be
offered today and tomorrow as well,
which relate to the higher education
aspects of the bill; and it was very clear

FLOOD DISASTER IN WEST
VIRGINIA

Mr. BYRD of West Virginia. Mr. Presi
dent, I met with President Nixon today
for a briefing on his recent trip to China.

While I was at the White House, I had
an opportunity to express appreciation
for his efforts in securing Federal aid
for the West Virginians injured and left
homeless by this past weekend's tragic
flood. I also expressed the hope that the
President would be able to personally
visit the area damaged by the flood.

I have been assured that all Federal
agencies involved are placing their high
est priority on providing such aid as may
be needed; and I am continuing to main
tain daily contacts with the agency
heads to assure that their efforts produce
meaningful results.

As a member of the Senate Appropria
tions· Committee, I have called on all
Federal agencies engaged in the relief
work tQ submit as soon as possible their
estimates on the funds that will be
needed to. provide all the aid possible

5J'~n f;~';;; ~j':: .' ., . ." - ' " -' , , " ,_. - ,,' ," ~

effective and· pleasing to the ear. Since he
is only twenty-six ytfurs old, he may be a
spearhead of something I have heard a lot
about, though I have experienced very little
of it: a return by younger composers to
melodic writing. If this happens, there is stlll
a chance for a reconclliation between con
temporary opera and the musical public.

By means of fiashbacks, the opera portrays
many episodes in the life of Abraham Lin
coln's wife, whUe devoting its main narrative
to the trial at which she is adjudged insane
and from which she is taken to the mad- o'

house. She has been brought to trial by her
son Robert over a question of her financial
responsibUlty as well as the state of her
mind. The flashbacks show her flamboyant
behaVior during the CivU War, her efforts
on behalf of the wounded Union soldiers,
her confrontation with a nephew, who is
fighting on the other side, the death of her
child just after she has been gaily dancing
in the White House ballroom, and several
other incidents. Lincoln is merely a pres
ence offstage. There are several qUite moving
scenes. If the opera has a fauIt, it is that
Mary Lincoln never quite attains the stature
of tragic heroine. The fiaws In her character
are too obvious. For all her sorrows, she is
basically a frivolous woman and a meddle
some one. And so the emotional punCh that
real tragedy would have produced is some
what vitiated. On the other hand, the opera
shows Mr. Pasatleri to be an extraordinarily
gifted young operatic composer, and I ex
pect great things from him.

The role of Mary Lincoln Is sung by Elaine
BOdazzi, and is done with such remarkable
dramatic insight that Mary almost becomes
the tragic heroine one looks for. Miss Bonazzi
is one of the outstanding actresses on the
contemporary operatic stage, and her por
trayal-even though the role Is not entirely
successful-Is something to remember. Other
excellent singers in the cast are Carole Bo
gard, Chester Watson, Elizabeth Pritchett,
Louise Parker, Julian Patrick, and Alan
Titus. The sets, by Francis Mahard, and the
costumes, by Lewis Brown, are appropriate,
and Kirk Browning's direction is admlrable.
The conductor is, as usual, the able and en
terprising Peter Herman Adler, who commis
sioned the work for N.E.T. The libretto, by
the way, was done by Anne Howard Bailey,
who has written countless television dramas
as well as the llbretto of Leonard Kastle's
"Deseret," an opera done with some success
a dozen years ago by the N.B.C. Opera Com
pany.
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terproductive busing, the Griffin amend
ment reacts to unfounded fears and
sheer emotion in a way which may
effectively cancel out the long, painful
struggle for equal educational oppor
tunity to which the Senate had there
fore been committed.

In the first section of the amendment,
the Federal courts are purportedly denied
jurisdiction to order what they have held
the Constitution to command. We are
told by the Senator from Michigan and
the Senator from North Carolina that
Congress has the constitutional author
ity to bridge the separation of powers in
this way because of power over lower
court jurisdiction. But the authorities
they cite are unpersuasive at best. Ex
parte McCardle, a Supreme Court deci
sion which upheld the right of Congress
to prohibit the courts from entertaining
writs of habeas corpus, is readily distin
guishable. In that case, the Congress
sought to deprive the courts of a whole
area of subject matter jurisdiction, not
just the constitutional remedies which
make jurisdiction meaningful. Further
more, as at least one scholarly commen
tator has noted, alternative ways re
mained available after Congress had
acted in for the vindication of the very
constitutional rights in issue. See Ratner,
Congressional Power over the Appellate
Jurisdiction of the Supreme Court. 109
Pa. Law Review 157. Indeed, there is
some question whether Ex Parte Mc
Cardle remains good law today. See Glid
den Co. v. Zdanok 370 U.S. 530, 605
<l962)-dissenting opinion.

The proponents of the Griffin amend
ment cite the validity of the Norris
Laguardia Act in support of their con
tention that Congress may use the basis
of lower Federal court jurisdiction to
limit remedies. But in the Norris
Laguardia Act the remedies limited, that
is, injunctions in labor disputes, did not
derive from the exercise of constitutional
rights. It is quite a different matter to
limit the courts in their exercise of gen
eral equity jurisdiction and to withhold
from them the implements necessary to
vindicate constitutional rights. Indeed,
in Battaglia v. General Motors Corp., 169
F. 2d 254, 257 (2d Cir. 1948), cert. denied
335 u.S. 887, the Court said:

We think ... that the exercise by Congress
of its control over court jUrisdiction is sub
ject to compliance with at least the require
ments of the Fifth Amendment. That is,
while Congress has the undoubted power to
give, withhold and restrict the jurisdiction
of courts other than the Supreme Court, it
must not exercise that power so as to deprive
any person of life, liberty or property with.
out due process of law.

As the Supreme Court held in Bolling
against Sharpe, a companion case to
Brown against Board_ of Education that
racial segregation in the schools is pro
hibited by the due process clause of the
fifth amendment as well as the equal
protection clause of the 14th amendment,
the principle enunciated by the Court in
the Battaglia case would seem to lead to
a finding of unconstitutionality for the
Griffin amendment and indeed Senator
GRIFFIN himself has recognized that pos
sibility.

Notwithstanding the question of its
constitutionality, the Griffin amendment

would operate to deny equal rights to
black and other minority schoolchil
dren. Efforts by its proponents to say the
issue is "quality education" rather than
desegregation are as imprecise as the
President's August 3, 1971, statement

• that he does not favor busing for bus
ing's sake. Those of us who wish no turn
ing back in the desegregation of schools
are indeed concerned with quality edu
cation. And, neither the Senator from
:M:ichigan nor any of his Southern col
leagues who have led the battle against
school desegregation have provided us
with any evidence to contradict the evi
dence compiled by the Select Committee
on Equal Educational Opportunity, that
neither dollars nor institutional reforms,
both desirable in· their own right, can
have as substantial an impact on educa
tional disadvantage as desegregation.

The issue is not, as the Senator from
North Carolina would have us believe,
whether black children cannot learn
when they are isolated from white chil
dren. It is whether disadvantaged chil
dren, of all races, benefit in terIns of cog
nitive school achievement from a heter
ogenous classroom enVironment, and
whether all our children are going to ap
preciate and benefit from a pluralistic
society, one which must still free itself
from the yoke of racial prejudice and re
sulting segregation.

The first section of the Griffin amend
ment undercut the basic enforcement
mechanism of desegregation, the courts;
the Senator from Michigan then give us
two "insurance" provisions, presumably
included to salvage as much as possible
in the event the first provision is held
unconstitutional. The second section of
the amendment, if adopted, would have
the effect of repealing title VI of the
Civil Rights Act of 1964 as it presently is
most relevant to public education. No
longer would the Department of Health,
Education, and Welfare be permitted to
withhold funds from a school district
which is in violation of the constitutional
command to desegregate its schools. At
the very least, this provision would re
quire relitigation of the vast majority
of desegregation plans already in effect
throughout the country, and attendant
delays, confusion, and divisiveness. At
worst, it could authorize segregation of
thousands of school districts.

In its third section, the Griffin amend
ment imposes a legislative stay on all
school desegregation. In voting for the
Scott-Mansfield amendments, I expressed
doubts about the advisability, and even
the constitutionality, of its provision
staying for 16 months court orders re
quiring school district consolidation or
interdistrict assignment of students. At
least the objectionable provision in Scott
Mansfield is limited by its own terms to
legal questions not yet fully resolved by
the Supreme Court.

The Griffin amendment paints with a
much broader brush. By staying all de
segregation orders which will require
transportation it encourages frivolous ap
peals and delays interminably the im
plementation of adjudicated rights.

Mr. President, last Friday was a dark
day in the history of our national com
mitment to equal opportunity. I hope
that the Senate will heed rationality and

conscience and
sion. .

I consider the amendment most. re
gressive. For all those reasons, I hope it
is defeated in the Senate.

Mr. President, I yield all but 1 minute
of my remaining time to the Senator·
from South Dakota.

BUSING-NO TIME FOR RETREAT

Mr. McGOVERN. I thank the Senator
from New York.

Mr. President, the Griffin amendment
and others like it have been mislabeled
"antibusing" amendments.

That label does not define either their
purpose or their effect.

Their purpose is to respond to unrea
soning political panic.

And their effect is to retreat on our
national commitment to eqUal opportu
nities for all Americans, regardless of
the color of their skin.

In the process they can only mask and
divert attention from the real concerns
of the American people.

Black, white, brown, and red Ameri
cans who were in school just a few years
ago are still exposed to the constant risk
of death or dislllbility in needless war.

There is still a risk that our children
will someday choke on polluted air and
water.

There is still the fact that millions of
American children are denied a decent
education, regardless of their race, be
cause we are too busy building overkill.

There is still a risk that inadequate
food and nutrition will start many of our
children in life with crippled minds and
bodies.

And there is still the risk that our chil
dren will inherit· the same racial divi
sions and suspicions which have plagued
us for nearly 200 years.

Yet with those and other issues unre
solved, some act as if the survival of the
American way of life turned on whether
or not some of our children will be bused
to integrated schools.

That, I submit, is a sorry spectacle to
present to the American people in 1972.

These proposals respond to no national
revulsion against busing. The school bus
is not public enemy No. l.

Certainly it is an jnconvenience to have
to ride a bus to school, rather than to
have the school within walking distance.
No one disputes that.

But about 65 percent of the school
children in this country ride buses and
other vehicles to school every day, simply
because school is too far away to walk.
Such busing has nothing to do with race.

And there is, of course, no amendment
to prohibit busing of that kind.

Nor are these amendments directed
against all racially motivated busing.

In fact the school bus has been used
··for decades as a vehicle to affect the

racial makeup of schools. It. has· been
used to bus white children past black
schools and black children past white
schools, and to keep black and .white
children!apart.

And these amendments are not de
signed to prevent unreasonable or exces
sive busing. In fact, jn some instances
they will likely preseFe such busing.

The Supreme Court decision which in
spired much of today's controversy, for
example, involved a situation where some
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26,500 pupils were bcing bused for an
average one-way tril' of a full hour, for
the purpose of maintaining a dual school
system. Now, under the decision in the
Swann against Charlotte-Mecklenburg
case, the average bus ride has been cut
in half.

With few exceptions that has been
the experience throughout the South.
Desegregation, accomplished in part by
busing, has been accompanied by reduc
tions in the average distances children
must travel to school.

Further, the Supreme Court has held
in connection with the Charlotte cas!!
that-

An objection to transportation of students
may have Validity when the time or dis
tance of travel is so great as to risk either
the health of the children or significantly
Impinge on the educational process.

What the Court has said, in effect, is
that where there have been deliberate
official efforts to maintain segregated
schools, and where other methods are in
sufficient to remedy those wrongs, then
busing will be used-but only if it is not
harmful to health or to the educational
process.

It is clear that excessive or unreason
able busing is not a question which is
before either the Congress or the Amer
ican people.

Rather we are considering whether
reasonable incremental busing can be
used, when other remedies fail, as a
means of fulfilling our 18-year-old com
mitment to integrated schools.

The PRESIDING OFFICER (Mr.
GAMBRELL). The time of the Senator
from South Dakota has expired.

Mr. McGOVERN. Mr. President, will
the Senator from New York yield me
more time?

Mr. JAVITS. I have no additional time.
Mr. ALLEN. Mr. President,although

I disagree with the arguments the Sen
ator is making, I yield him 5 minutes of
our time.

The PRESIDING OFFICER. The Sen
ator from South Dakota is recognized
for 5 additional minutes.

Mr. McGOVERN. I appreciate the gen
erosity of the Senator from Alabama in
yielding me this time, especially since
he does have 'an opposing view.

Mr. President, we must consider that
question in the recognition that without
busing as a tool, desegregation will prob
ably stop dead in its tracks.

What is before the Congress is whether
we want to return to the undemocratic
dual school system, or move ahead to a
society where our children see each other
as equals and where there is quality edu
cation for all. That is the question in
volved in the Griffin amendment.

That question has been stated very
clearly by the Governor of Florida, Mr.
Askew, to whom we owe so much in the
way of wisdom and prudence on this
issue.

Before we yield to the current busing
hysterics, we ought to consider the costs.

The Supreme Court estimated those
costs as long ago as 1954.

Based on extensive psychological and
sociological studies, the Court found
then, as a fact, that separation of pupils
based on race was harmful to educational

and mental development. The Court
held, in Brown against Board of Educa
tion~that-

Separate educational facilities are inher
ently unequal.

The Court was forced to rely largely
on theoretical data in reaching that con
clusion. But its judgment has since been
confirmed beyond any rational doubt,
through years of experience in carrying
out its mandate for school desegregation.
•. An extensive Federal study, "Equality
of Educational Opportunity," usually
referred to as the Coleman report, has
found that the educational progress of
black children is measurably improved by
attendance at integrated schools.

A study sponsored by the New York
Board of Regents, "Racial and Social
Class Isolation in the Schools," reached
the same conclusion.

In an important Senate address less
than 2 weeks ago, Senator MONDALE cited
case after case of enhanced performance
records by minority children attending
integrated schools. His remarks were
grounded in the brilliant documentation
compiled by the Select Committee on Ed
ucational Opportunities which Senator
MONDALE has chaired with such distinc
tion and devotion.

And it follows that regardless of how
they are dscribed, regardless of mislead
ing titles and confusing rhetoric, the
amendments now before the Senate are
proposals to deny black children the
chance for equal educational opportunity.
They are proposals to deprive black
children of the right to develop their
full potential as human beings. That is
the inevitable result of these amend
ments.

Some might think it is worth that
price to overturn the school bus. They
ought to admit it.

But whether they will or not, I dis
agree-with every fiber in my being.

The Nation has responded to the quest
;for human rights. The Congress has
adopted legislation assuring equal access
to public accommodations-so that
blacks can eat in the same restaurants,
sleep in the same hotels, and ride in the
same seats on public transportation as
whites.

We would find it unthinkable to retreat
on those programs.

We have adopted legislation to end
racial discrimination at the registrars'
desk and in the voting booth.

No one suggests that we should undo
that legislation.

We have also addressed the issues of
equal access to jobs and housing. There
is conflict over the implementation of
those programs.

But, again, there is no suggestion that
we reverse ourselves and turn back to the
old discriminatory practices.

To do those things would be to aban
don the lessons purchased at such tragic
cost in the 1960's.

It would restore the chains of injustice
which have shamed our country for
nearly 200 years.

It would write out of our conscience
and our policy much of what our most
brilliant and beloved leaders of the
1960's-John Kennedy, Robert Kennedy,
and Martin Luther King-lived for and

fought for through their tragically
shortened lives.

Is it more acceptable, then to rob black
children-whose voices are not so loud,
and whose rage is not so immediate
of the protection guaranteed by the
14th amendment? .

Can we see a need in these antibusing
amendments that is so compelling that
it justifies perpetual discrimination with
respect to one of the most fundamental
basic conditions of human dignity?

We have gone too far with this repul
sive strategy of fear.

We have seen too much faltering lead
ership on the question of racial quality
over the past 3 years.

We have flirted too much with the
old racial divisions that nearly tore our
country apart.

Let us reaffirm instead our commit
ment to true equality of opportunity.

Let us encourage the same coopera
tion and compassion which have brought
us so far already toward a country which
sees the true worth-and searches for
the truly decent instincts-in everyone
of its people.

Mr. President, I ask unanimous con
sent that certain supporting editorial
items and a brilliant speech by the dis
tinguished Governor of Florida Reuben
Askew be printed in the RECORD, and I
thank the Senator from Alabama and
the Senator from New York very much
for yielding me this time.

There being no objection, the material
was ordered to be printed in the RECORD,
as follows:

[From the Washington Post]
WILL THE UNITED STATES BE AsKW To
ELECT PRESIDENT ON RACISM BASIS?

The white political leadership of White
America is making Its Ideas perfectly clear
in this election year. There are some real
problems for the candidates to take stands
on: the war, the arms race, unemployment,
the economy, the health care system, the
cost and conduct of local governments. the
environment. But it appears that what the
political leaders Will fight over is the most
effective way to beat the blacks. the browns.
the poor. If the campaign continues to de
velop the way it has begun, we shall be asked
to choose in November a President of the
United States not for his race, but for his
racism.

Each of these leaders gives his own reasons,
but what they all are doing Is obvlO'Us.
Sen. Edmund Muskie has made It clear he
does not think he could win the presidency
with a black on the national ticket. Sen.
Henry M. Jackson (D-Wash.) has made it
clear he Is willing to give constitutional
sanction to racial fears by proposing an anti
busing amendment. Gov. George Wallace of
Alabama clearly believes that the Old South
will rise again-in the North. on Capitol
Hill.

And Mr. Nlxon's views, as he says, are
well known. He has tried to construct a Su
preme Court that \llill decide the law ac
cording to his preferences. He has said he
favors equal job opportunities. but his ad
ministration joined the Southern bloc In the
Senate this year to beat back efforts to give
the Equal Employment Opportunity Com
mission independent enforcement powers.
He has repeatedly stated his opposition to
what he calls "forced economic Integration
of the suburbs."

His opposition to schOOl busing has never
been a secret. He has created his own oppor
tunities to talk about It. He has strength
ened the forces in Congress which want to
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prohibit the use of federal funds to pay for
busing, thus depriving local school boards of
the help they need to follow court orders.
And his Willingness to consider backing a
constitutional amendment prohibiting bus
ing has greatly improved the chances of
House members who want to bring a dis
charge petition to a vote, to force out of the
House Judiciary Committee an antibusing
amendment proposed by Rep. Norman Lent
(R-N.Y.).

The danger is obVious. If an amendment
of that kind were sent out to the state legis
latures, or conventions, in a campaign year,
all other business of government and all
other political purposes would be hidden be
hind it. They w1ll be hidden behind it in the
Florida primary March 14 when a busing
referendum, with no binding authority, will
be on the ballot.

What can happen nationally Is evident in
the Florida situation. Gov. Reuben Askew
has fought patiently and decently, but hard,
to promote racial equality in his state, and
to use school busing to achieve integration.
He says this Is his responsib1l!ty under the
law and under court mandates. Now, in
eVitably, he wlll be drawn into the battle
over this referendum and thus into a presi
dential primary campaign he would rather
stay out of.

Askew and a few other Southern gover
nors have found from experience that school
integration does work, that education can be
improved whlle equallty is being ensured
and that busing is the most efficient means
of accomplishing these aims at this time. It
is not easy, but, when governors and school
boards have decided it must be done, they
have proven it can be done, and· with good
results. Now, in the midst of their efforts
Askew and school boards and admin1strator~
are being forced to wage a battle against
popUlar hatreds whipped up once again by
the President and a pack of people who
want to be President.

Historically, integration was thought of as
a Southern problem and solutions were first
imposed on the South by the courts. In the
last few years, the people in the South have
elected governors-witness North Carolina,
South Carolina, Florida, Arkansas-who
have decided to make those solutions work.
In the race for national power, it is the
President and some members of Congress who
are seeking ways to prevent those solutions
from working.

The Supreme Court itself has been brought
under tremendous pressures as a result of
this politiCal antibusing compaign. It has
cases coming up to it involving a number of
large northern cities. Now it must decide
them in the midst of crisis of authority, for
the politicians have invited the people to
oppose power and prejudice to the law, and
to the concept of law. This is the politics of
revolution.

It is the polltics of racial suppression. No
matter what reasons the President and these
congressional polltlcians give, what they are
doing is a clear message to the blacks and
other minorities that the government wlll
not exert itself further to guarantee their
rights under the law and it is a message to
the Whites that the law does not rule any
more.

[From t·he New York Times)
THE FIFTH OPTION

(By Tom Wicker)
High officials in the White House have let

it be known that upon his return from China
President Nixon wlll be presented four "op
tions" from which to choose a means of haIt
ing or sloWing court-ordered busing for pur
poses of school desegregation. Apparently,
there is to be no "option" suggesting to Mr.
Nixon that perhaps the President's role
ought to be, instead, to restore some perspec
tive and restraint to a highly emotional situ
ation.

The four options, as described to Robert
B. semple Jr. of this newspa.per, are as fol
lows:

1. A Presidential speech or statement sum
marizing his oft-stated opposition to busing,
but aiso raising broader educational issues.

2. More Justlce Department intervention
against busing in school desegregation cases.

3. Legislation restricting the remedies that
courts could impose to overcome segregation.

4. A Constitutional amendment banning
busing.

But surely someone around the Presi
dent-perhaps his able H.E.W. secretary, El
llot Richardson, who apparently opposes a
Constitutional amendrnent--could at least as
devl!'s advocate present him a fi!th option
that would go something like this:

"A speech or a series of speeches by the
President expressing the view that .whlle he
personally favors other means of desegregat
ing schools and considers bUsing in some
ways harmful, he views segregated schools
as even worse and realizes that at ·present
there is no feasible alternative to some bus
ing for purposes of racia.l desegregation; that
the evidence is overwhelming that the 'qual
ity education' he seeks cannot be achieved
without substantial school desegregation;
that therefore there will have to be some
busing until other means of desegregation
make it unnecessary."

Put more bluntly, this option would ask
Mr. Nixon to put aside, without abandoning,
his personal views, and to assert powerful
Presidential leadership that would lay the
real alternatives before the people. Governor
Reubin Askew of Florida, for instance, has
said to his constituency what Mr. Nixon
might well say to the nation.

No one, Mr. Askew reminded a news con
ference last week, "liked the inconvenience
and the hardship that accompanied bus
ing ... I don't like it, the people don't like
it and the courts don't llke it. The question
is, however, how do you address yourselves
to achieving an end, and the end is to insure
an equal opportunity for the school chlldren
of this state regardless of race, creed, color
or place of residence.

"r say that somewhere along the line we've
got to break this cycle . . . by which many
people, particularly black people in this
country, are not having a chance a.t an ade
quate education so that it could help
them . . . to improve themselves economi
cally and in turn improve the whole economy
of our entire country.

"At this time busing is an artificial and
inadequate instrument of change and I think
it should only be used as a temporary meas
ure to try to put us on the road to doing
what we should do and that is to provide
this equal opportunity. And I haven't seen
to my satisfaction any other way that we
could accomplish this untll such time as our
housing patterns change and all of our
schools are upgraded so that busing then
will become unnecessary."

Mr. Nixon himself has pointed out that
those who have studied the matter "know
that desegregation is vital to quality educa
tion." He knows that big investments in
"compensatory education," on the other
hand, have produced few encouraging re
sults. He must know as well as anyone some
of the statistics Senator Walter Mondale of
Minnesota cited in a notable speech last
week-that twenty million school chlldreI't
ride buses to school in America every week,
and that 65 per cent of the nation's school
chlldren ride buses to school for reasons that
have nothing to do with desegregation.

And if he does not know it, Mr. Nixon
could easlly find out that only in rare in
stances have the courts ordered anything
Ilk\} unreasonable busing, and that virtually
every husing plan has been aimed at over
coming state-sponsored segregation-not at
establlshing some social planner's arbitrary
racial balance. Nor would it be hard for him
to learn that busing programs, to a great

extent, enabled Senator Mondale to say.that
"integrated educ~tion--sens~tlvelyconducted
and withcommuntty .. Bupp0rt-:-hasbeen
tried, and is working in Countless communi
ties in every section of this nation. It can
and does result in better education for all
children, white as well as black, rich as well
as poor."

That is why the fifth option should go
before Mr. Nixpn with the rest. There may
be no quick polltical profit in it, but the
vision and the courage that have taken Mr.
Nixon to China might yet cause him to find
the right course here at home.

[From the Los Angeles Times, Apr. 12, 1971)
THE COURT'S INTEGRATION DEOISION

The Supreme Court has tried mightily to
sweep away quibbles, and doubts, and deiays.

The Supreme Court has said that "the
constant theme and thrust of every holding
from (1954) to date is that state-enforced
separation of races violates the equal pro
tection clause" of the Constitution. The
Supreme Court has said that school author
ities must exclude no pupil of a racial mi
nority from any school, "directly or indi
rectly," on account of race. The Supreme
Court has said that to this end cross-town
bussing is permissible; school assignment by
race is permissible; gerrymandering of dis
tricts is permissible. The neighborhood school
concept falls before the command of the
Constitution: official racial discrimination is
not allowed.

The decisions were unanimous. The jus
tices who made them were appointed by
Presidents Roos"'valt, Eisenhower, Kennedy,
Johnson and Nixon. The four opinions were
written by Mr. Nixon's appointee, Chief Jus
tice Warren E. Burger. The decisions are the
law of the land, ar d they have behind them
the force of a COl stitutional, phllosophical,
and, indeed, politIcal consensus.

The Court has gone far toward settling
the arguments about what the South must
do to undo. the results of .the separate schooi
systems it once supported. The Court has
been as precise as it could be. It cannot be
abSOlutely precise; and the working out of
school desegregation plans in the South, or
anywhere else for that matter, is extraordi
narily complicated. Much depends on the
willingness of the administration, which
sought a less rigorous resolution than the
Court reached, to support the Court's com
mands with the affirmative action of the :fed
eral government.

And the Court hasn't yet tackled, as Burger
pointed out, the whole tangled question of
what must be done by school systems outside
the South. (Neither, of course, has Con
gress; note that the Senate Wednesday voted
down Sen. Abraham Ribicoff's proposal to
require the integration of inner-city black
chlldren into White suburban schools
throughout the nation.)

But you cannot conclude that Los Angeles
and other California and Northern cities
are wholly unaffeoted by the Court's chain
of reasoning.

"We do not reach in this case the question
whether a showing that school segregation
(as) a consequence of other types of state
action, without any discriminatory action by
the school authorities, is a constitutional
violation requiring remedial action by a
school desegregation decree,"Burger wrote.

That statement and others by Burger leave
well open the possibl11ty that even in non
Southern school districts, which never oper
ated overtly separate school systems, dis
criminatory action by school· authorities
would require remedial action bY the courts.
Which, in fact, rlliates to what former Su
perior Judge. Alfred 'Gltelson found in Los
Angeles: that by selecting sites, bullding
schools, drawing district lines and denying
transportation to minority stUdents, the Los
Angeles Board of Education was ·uticonstltu-
tionally discriminating. .



February 29, 197.g CONGRESSIONAL RECORD - SENATE 5965
JUdge Gitelson may well be upheld; this,

for Los Angeles, is the.prlnclpal message in
the Court's decisions.

For the country, the larger message, It
seems to us, is that we are definitely going
to proceed toward becoming an Integrated
society.

The process Is going to be dllIicult; the
problems multitudinous.

Burger confessed that the Court cannot
make every wrong right; and he was carefUl
not to Insist upon precise and rigid balanc
ing.of the races in the schools. "In an area
as sensitive as we deal with here," he said,
"words are poor Instruments to convey the
sense of basic fairness inherent In eqUity."
Yet it was to that sense of basic fairness,
Inherent In the Constitution and In the
traditions of the nation, that the Court
addressed itself; and its four decisions show
the country what it truly is, and what It must
become.

[From the Baltimore (Md.) Sun]
"THIS CASE"

A unanimous Supreme Court has taken
the next logical step in the series of rulings
that began in 1954, when forced school seg
regation by race was held to be unconstitu
tional. Since then the federal Judiciary has
said time and again that not only must old
separate school systems be discarded, but
also that officials have a. duty to take affirm
ative actions to see that actual desegregation
follows legal desegregation.

Though the court was once again unani
mous in Its finding, this most recent decision
is going to be controversial. There are two
aspects of the ruling to which many South:"
erners strongly object, and there is no
shortage of political lead'ers wUl1ng to make
political capital out of this resentment. True
political leadership would be to urge acc!lpt
ance of the inevitable ruling, and to search
for ways to improve both the educational
systems in the region and the relations be
tween the races. We single out the South
because the ruling singles out the South and
the Border states which once had dual school
systems.

The aspects of the ruling Southerners will
object to most is of course that having to
do with bUSing. The court says that the
neighborhood school concept Is not accep
table in a formerly dual system it the results
are segregation. Since that is the usual result,
the affirmative action school systems may be
ordered to take, the court ruled, is busing
students past their "neighborhood school"
to a distant one. For years that practice has
been accepted in the white South it the
schools at the end of the trip were all-white.
Those who oppose It now do so for reasons
tbat are race-related. The court bas sald very
clearly now for 17 years that such opposition
to school desegregation may not prevail.

The second aspect of the courts' ruling
that Southerners are going to object to is
that having to do with racial ratios. The
court said these may be used by school 01Ii
cials to decide how students will be assigned,
and by courts to test the eqUity of assign
ment plans. Southerners have insisted that
since assigning pupils to meet a ratio meant
using race as a basis for official action, this
was forbidden by the 1954 decision. The
court now has unequivocally rejected that
argument.

Many Southern spokesmen are saying that
the court is dIscr1m1.na.ting again, and that
de facto school segregation In the North is
allowed to stand even though that is no
different !rom what now exists in the South.
That is true, The court said pointedly that
the constitutionality of the sort of school
segregation that exists where there was never
II dUal school system is not an issue in "this
case":

"We do not reach in this case the question
whe~herashowing that school segregation is

a consequence of other types of state action,
without any discriminatory action by the
school authorities, is a constltutiona:l viola
tion ~equ1rlng remedial action by a school
desegregation decree." Many people believe
de facto segregation does result from state
actions and is unconstitutional.

What this decision does is force the SOuth
to be equal to the North In doing away with
every vestige-and legacy-of a dual school
system. SChool systems that meet that re
quirement and then resegregate along
Northern lines will presuma.bly be as con
stitutional In North CaIolina as In North
Dakota. Or' as unconstitutional. The Chief
Justice said, "It does not follow that the
communities ... will remain demographically
stable. . . . Neither school authorities nor
district courts are required to make year-by
year adjustments of the racial composition
of stUdent bodies once the aIIlrmative duty
to desegregate has been accomplished."

"This case" then has brought the South
to eqUity with the North. That is the mean
ing of the decision. Some future case will
deal with the national problem of segregated
schools in our SOCIety, Perhaps busing and
racia.l ratios will be required everywhere.
What seems clear now is that they will
eventually be required everywhere or no
Where.

That is exactly as it should be. Rights of
Americans should no more be based on geog
raphy than on race. Furthermore, as many
Negro children attend schools in the North
and West as In the South now. So both the
Census and the Supreme Court have set the
stage for a national resolution of our di
lemma. Yesterday the Senate refused to face
up to the issue, When presented with a plan
for national desegregation. But the issue is
here to stay, and senators will, we hope,
think some more llibout such plans.

[From the New York TImes, Apr. 22, 1971]
JUSTICE BURGER'S WARNING

Although the Supreme Court has ruled
unanimously that busing of pupiis to achieve
school desegregation Is constitutional, the
issue at the heart of Chlef Justice Burger's
opinion is not busing at all. It is rather the
court's belief that the school authorities of
Charlotte, 'N.C., and other Southern districts,
have openly defied the 1954 Supreme Court
ruling that outlaWed the maintenance of
dual school systems.

Chlef Justice Burger does not minimize
the legitimate objections to extensive busing,
particularly to that of young chlldren over
long distances. He also acknowledges the un
deslrab1l1ty of fixed mathematical norms
and expl1citly recognizes that some schools,
because of their location, will In fact remain
segregated.

But the ruling-With all nine Justices In
agreement--emphasizes that the district
under review hall deliberately maintained a
segregated system at least until 1969 and
that the school board had "totally defaUlted
in its acknowledged duty to come forward
with an acceptable plan of Its own, notwith
standing the patient efforts of the district
judge... ,"

Because busing has become so Intensely
political an issu6--'made more so since Presi
dent Nixon has deliberately exploited It
the real significance of the Burger ruling is
in danger of being obscured. The opinion
underscores the fact that bus transporta
tion has been an integral part of public
education for years, making possible the
transition from the one-room schoolhouse to
the regional school. A giant transportation
system Is used by well over one-third of the
total public school population, largely un
related to Integration.

But busing has also long been the tool of
many Southern districts for the specific pur
pose of maintaining segregation. The Char
lotte district, for example, had been trans
porting 23,600 puplis of all ages for an aver-

age one-way trip lasting an hour. Under the
district court's ruling now upheld by the
Supreme Court, one-way transportation
would not have required "over 35 minutes
at most."

The Chief Justice concedes that In the
absence of a history of discrimination, "it·
might well be desirable to assign pupils to
schools nearest their homes," It is precisely
because, In the case under review and many
others like It, discrimination has been dellb
erntely perpetuated In direct violation of
the 1954 ruling that some uncomfortable
remedies are now held legitimate. Even so,
the opinion emphasizes the need to make
such remedies realistic and workable.

At the same time, Chief Justice Burger
has served notice to those inside and outside
the Administration who would ignore or
obstruct earlier rulings identified with his
predecessor that he does not intend to allow
the Supreme Court to be undercut or infiu
enced by political pressures In the area of
civll rights.

[From the Washington Post, Jan. 24, 1972]
THE COURT ON THE SCHOOLS: CLEAR AS A BELL

In common usage-but not In the eyes of
the law-there are three types of racial "seg
regation" in our schools. One Is that which
exists in schools mostly-but not exclu
sively-in the South, where it can be demon
strated that there has been deliberate Intent
on the part of the government officials at
some level to segregate schooi children solely
on the basis of ,their race. The dual school
systems of the South and a number of school
systems in the North where such (covert)
Intent has been establlshed, fall Into this
category of segregation which was outlawed
by the Supreme Court In 1954. A second type
of school "segregation" is that which can be
demonstrated to proceed, at least in part,
from the racially discriminatory actions of
government officials in areas other than edU
cation-In housing, for example. This cate
gory would Include much of the so-called "de
facto school segregation" on the constitu
tionality of which the court has yet 'to speak.
The third type Is simple racial concentration
In our schoois for which no specific govern
ment Intent or activity in any field is held
accountable. This too has not been before the
high court.

The wise and well-written decision Which
Chief Justice Burger handed down for a
unanimous court on Tuesday, in fact dealt
exclusively with the first of these ·categorles.
This point was one the Chief Justice stressed
repeatedly throughout the decision, and It Is
worth rememberIng. For In the central case
at hand-Swann versus the Charlotte-Meck
lenburg (N.C.) Board 0/ Education--the court
made abundantly clear that only in the con
text 0/ remedying a state-inflicted wrong, or
overcoming the e.fJects of past segregation on
an official, deliberate basis, was it upholding
the authority of federal courts to impose
school desegregation plans that might involve
busing, non-contiguous zoning, racial propor
tioning and the rest. Thus:

"All things being equal, with no history of
discrimination, It might well be desirable to
assign pupils to schools nearest their homes.
But all things are not equal In a system that
has been deliberately constructed and main
tained t{) enforce racial segregation. The rem
edy for such segregation may be administra
tively awkward, inconvenient and even bi
zarre in some situations and may impose
burdens on some; but all awkwardness and
inconvenience cannot be avoided In the in
terim period when remedial adjustments are
being made to eliminate the dual school
systems."

And again, In one of the companion rul
ings:

"The Constitution does not compel any
particular degree of racial balance or mixing,
but when past and continuing constitutional
violations are found, some ratIos are likely
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JOHN F. KENNEDY, PRESIDENTIAL MESSAGE
The heart Of .the question ls whether all

Americans are to be afforded equal righJts and
equal opportunities, Whether we are going to
treat our fellow Amertca.ns as we want to be
trea.ted. If an American, beica.use his skin is
dark cannot eat ~unch 1n 0. restaurant open
to .the public, if he cannOit send his children
to the best pUblic schOOl avallable, if he can
not vote for iIlhe public oWcials who repre
sent him, if, in short, he ca.nnot enjoy the
full and free life which all of us want, then
who a.mong us would be content to have the
color Of his skin Qhlllll.ged and stand In his
pila.ce? Who among us would then be con
tent with the counsels of patience and delay?

BUSING FIGHT CREATES CHAOS FOR DEMOCRATS
IN FLORIDA'S PRIMARY

(By Norman C. Miller)
TALLAHASSEE, FLA.-School busing is erupt

Ing into a white-hot issue In the Florida
presidential primary, and that's extremely
bad news for the Democrats.

For busing-an Increasingly emotional is
sue not only here but across the natlon
threatens to engulf the Democrats in such
,divisive strife that the party's nominee,
whoever he or she turns out to be, couId be
badly damaged before taking on President
Nixon. "Busing Is a potentially catastrophic
Issue for us," worries one national Demo
cratic strategist.

More Immediately, the emergence of bus
Ing as the overriding Issue In Florida In
creases the chances that George Wallace wll1
beat the major Democratic candidates In the
March 14 primary. And Victory here would
give the Alabama governor fuel to keep the
busing issue blazing in later primaries.

What Is bringing the controversy to a boil
In Florida is the legislature's enactment of
a b1ll enabllng the March primary voters to
cast a straw vote on a U.S. constitutional
amendment to ban "forced busing:' In effect,
the primary is being turned into a refer
endum on buslng--and no politician In
Florida doubts the outcome. "Every poll I'm
famlllar with shows the antibusing vote wUl
be 75% to 80%," says Richard Pettigrew, the
Democratic speaker of the Florida House,
who sought to block the straw-vote bUI.

DRAMATIC IMPACT
The impact on the Democratic presiden

tial contest has been swift and dramatic.
Some of the. candidates are running for
cover, hastily backing plans to limit busing.

Mr. Wallace Is pounding harder, accusing
his senatorial opponents of first voting for
busing and then retreating for reasons of
"pure polltlcal expediency."

This hammering Is drawing enthusiastic
responses from his Flo~lda audiences. Here,
as elsewhere, the issue Is increasingly pit
ting blacks and probuslng white llberals

ren Burger in the Oharlatte-Mecklesbury,
N.C.• case:

"Absent a Constitutional Violation there
would be no basis for Judicially ordering
assignment of students on a racial basis. All
things being equal, with no history of dis
crimination, It might well be desirable to
assign pupils to schools nearest their homes.
But all things are not equal in a system that
has been deliberately constructed and main
tained to enforce racial segregation. The
remedy for such segregation may be admin
istratively awkward, inconvenient and even
bizarre In some situations and may impose
burdens on some; but all aWkwardness and
Inconvenience cannot be avoided in the In
terim period when remedial adjustments are
being made to eliminate the dual school sys
tem."

Whatever exact formUlations were adopted,
the statement could help to restore perspec
tive, and some moral focus, In a time when
mindless demagogy is striving to create an
ugly "one issue" campaign and take the
country for a rough ride.

"save your local school" from the black
hordes. Slmilar subllmatlon w1l1 be available
for those harassed by the cost of food, or the
prolongation of the war and the continued
intepunent Of American prisoners.

Efforts to Initiate any great debate on such
matters as the bulging military budget, an
inequitable tax structure that stlll shelters
the atIluent and on the widening, explosive
gap between haves and have-nots abroad
and at home wlll be (so the script goes)
blanketed by a deepening obsession with
the busing bUsiness, with Its somber over
tones of racial bitterness.

Many Democrats seem plunged into gloom
by the prospect; once again one hears the
despairing murmur that Mr. Nixon holds all
the cards, and can play out this game Just
about as he pleases-alternating In the role
of international statesman and artful do
mestic agitator.

The problem presented for the Democrats
Is a real one. The spectre of buslng-espe
c1ally Inthose situations where It means the
transportation of White children into con
gested black slum areas-haunts many anx
ious fam1l1es who are unaftUcted by racial
pr1m1t1vlsm. And those fears have been pro
Jected into a dread of any busing, including
those in which it is the black children who
do the travellng. Although school busing is
an ancient American Institution (and 18,
000,000 pUbllc school chlldren, or nearly 40
per cent of the stUdent populace, are trans
ported that way each day), the words have
become a fighting phrase.

Ben. Jackson (D-Wash.) has chosen to
"meet" the Issue by total, craven surrender
to the historic segregationist position. He
has already moved to Introduce a Constitu
tional amendment of his own that would In
elfect repeal the Supreme Court school de
cision of 1954c-the extreme recourse from
which the Administration has so far re
frained. Jackson's mind Is primarily on the
Florida primary, where his campaign could
be suddenly aborted; he has desperately re
solVed to try to out-Wallace Wallace.

But the other Democratic contenders have
generally refused to run for cover (although
Hubert Humphrey appeared ready for capit
ulation In a llttle-noted Interview shown on
a CBS news broadcast Tuesday night).
Nevertheless most of them appear to be on
the defensive, and at times seeking to score
peripheral points at each other's expense.

The climate will get worse unless a swift
attempt Is made to recapture the Initiative.
The matter Is of sufficient urgency to call for
unprecedented, coherent countermeasures
that would involve a minimal degree of self
lessness among those competing Democrats.

It Is beyond the realm of "realism" for
representatives of Muskle, McGovern, Lind
say, Humphrey, McCarthy, Chisholm and
Hartke to meet and formUlate a point dec
laration designed to clear the air before it
Is more seriously poisoned by the "anti
busing" fumes?

The statement would embody a warning
to the country that a concerted drive is
under way to sweep momentous Issues under
the rug by making diversionary discord over
busing the central domestic battleground In
the politics of '72. It would summarize the
vast, unsolved problems, trials and torments
confronting the nation--some of them cited
earller here--that will be obscured by ag
gravated turbulence over the busing argu-"
ment.

Whlle agreeing that reasonable people may
disagree over the application of busing plans
In specific situations, It would emphasize
that the present hysteria imperils much of
the progress achieved since 1954 through the
conscientious cooperation of many citizens
of goodwill, very notably in the South. It
would pledge united resistance to propo!jllis
that would In elfect give leglslatlve--or Con
stltutional--sanctlon to regression. The sig
natories might even Identify themselves
with the words recited by Chief Justice War-

To CHALLENGE DEMAGOGY
(By James A. Wechsler)

If John Mitchell, as Mr. Nixon's campaign
manager, can dictate the shape of things,
the transcendent emotional Issue of 1972
will be school busing.

According to the battle-plan, passions al
ready aroused wlll be so Infiamed by autumn
that all other concerns w1ll be thrust Into
the background. Mlllions of white unem
ployed in major cities wlll be urged to fill
idle hours by enlisting in the crusade to

to be useful starting points In shaping a
remedy:'

There are not just "starting points," but
also terminal points suggested In these de
cisions: Chief Justice Berger made evident
that the Supreme Court does not View these
remedies and compensations as carrying on
In perpetuity for past wrongs, but rather
as steps leading to a conclusion, to some
point where the olIending districts w11l have
fulfilled their responsiblUty to dismantle
their dual school systems and overcome the
vestigial elIects traceable to them.

Although the court confined its rullng ·to
school districts that have been (or yet may
be) found gullty of dellberate, officially in
spired segregQtlon, the language of the de
cision did have some Impllcation for the
kinds of cases on which It has yet to rule.
Chief Justice Burger was very tidy and
specific In llmltlng the scope of the decision
and in distinguishing between the two prin
cipal types of case the court has not heard.
Of what we have called the second category
of segregation, he observed:

"We do not reach In this case the ques
tion whether a showing that school segrega
tion Is a consequence of other types of
state action, without any discriminatory ac
tion by the school authorities, is a constitu
tional violation requiring remedial action by
a school desegregQt10n decree."

He thus left open the posslblllty that the
court might find a constitutional violation,
say, in a case where school segregation was
found to be a direct consequence of officially
abetted housing discrimination. But he did
not leave a lot of room for such a finding
in an outright racial balance case where no
official Intent could be found to have pro
duced racial concentrations of stUdents.
Thus:

"If we were to read the holding of the
District Court to require, as a matter of sub
stantive constitutional right, any particular
degree of racial balance or mixing, that ap
proach would be disapproved and we would
be obllged to reverse:'

All this, of course, has yet to be spelled
out In actual high court rulings, but the
line of .thoughtbehlnd the distinctions
made by the Chief Justice is one that we
find Important and persuasive. The notion
that government should be empowered, even
directed, to deal with citizens solely on the
basis of their race for a purpose no matter
how well-intended Is one that we find par
ticularly perllous and repugnant. That, how
ever, is the notion behind much of the cur
rent movement to establish racial propor
tions on a fixed formula basis In the publlc
schools, particularly Senator RlblcolI's plan.
We have discussed before--and we w11l short
ly come back to--our reasons for finding
Senator RlblcolI's proposed legislation in this
field a bad blll and a prospective hinderance
rather than help to the achievement of
racial justice In the schools.

Desegregation of the schools In the North
conceivably w11l be expedited by some future
court decision on housing-related racial con
centrations In the schools. But we are con
vinced that It could be expedited now by a
concerted, forcefUl effort to demonstrate
that many Northern school districts are In
fact gullty of dIscrimination within the
meaning of the Supreme Court's rulings from
Brown down to the present case.
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against white working-class Democrats who
are angered or ap~rehenslve about court
ordered busing that most often involves
their children.

And the White House, with little to iose
and much to gain from the issue, has helped
to foment the Democratic discord here. A
key Nixon aide played a part in pushing
through the legislature the bill enabllng
Floridians to express their opInions on an
antibusing constitutIonal amendment. GOP
state sen. Richard Deeb, author of the
straw-vote measure, dIscloses that he re
ceived encouragement and advice froi'n"
Harry Dent, the President's Southern polit
ical agent, during the legislature's bitter
struggle over the bill.

The spl1t that busing creates among Dem
ocrats is even more divisive in some of the
party's crucial Northern constituencies than
here in the South. In Michigan, actual and
prospective court-ordered busing to deseg
regate schools has already torn the party.
White liberal Democrats have scrambled
swiftly to the antibusing side; a probusing,
position would be "suicidal," says Democrat
ic Congressman Lucien N'edzi, who repre
sents a predominantly white Detroit dIstrict.

A "COP-OUT"?

But such explanations are met with
charges of "cop-out" by Douglas Fraser, a
vice president of the United Auto Workers
union, the most potent organized force in
Michigan Democratic polltlcs. And Demo
cratic Rep. John Conyers, a Detroit black
leader, declares that it Is "Incredible" that
white liberals "seem intimated and com
promised by the shrm voices of bigotry."

Here in Florida, the major Democratic
presidential candidates have widely diverged
in their reactions to the fiare-up of the bus
ing issue. Some clearly have rushed to build
up their defenses against the increased
Wallace threat.

Sen. Henry Jackson, who had already been
talking an antibusing line, quickly proposed
a constitutional amendment to prohibit
"mandatory" busing and to insure "freedom
of choice." that old Southern rallying cry,
in school assignments. sen. Hubert Hum
phrey, the veteran civil-rights warrior, sud
denly emphasized in Miami iast week that
he Is "against forced busing to achieve ra
cial balance" and promised to support leg
islation (as yet unspecified) that would at
tempt to stop It.

Sen. Edmund Muskie reacted uncertainly
at first, refusing to say he'd vote on an
anti-busing constItutional amendment. A
coupie of days later, Mr. Muskle declared
that he was against such an amendment
and that some busing is necessary to achieve
integrated schools. But he carefUlly added
that busing was the least desirable school
Integration' method.'

THE LIBERAL VIEWPOINT

The most liberal of the major candidates,
Sen. George McGovern and New York Mayor
John Lindsay, have continued to defend
the use of busing. Indeed, Mayor Lindsay,
who's seeking to convince Floridians that
he's a gutsy fighter, is emphasiZing his pro
busing stand and is charging Gov. Wallace
with taking a "racist" antibusing line.

Mr. Wallace is playing the busing Issue
for all it's worth, and pis campaign Is tak
Ing on an emotlOl,al fervor that sometimes
seemed lacking earll-r. At Jacksonvllle the
other night, a crowd of 10.000 roar;>d Its
approval when the Alabamian accused his
Democratic foes of swltGhlng or softening
their busing positions. As he named his
senatorial ooponents who have "voted to
bus our chlldren to kingdom come." the
foot-stomping crowd derisIvely chanted the
names along with him.

Among the state's leading Democratic poli
ticians, only Gov. Reubln Askew and House
Speaker Pettigrew have dared take an out
spoken stand against the antibusing measure

on the ballot. At considerable political risk,
Gov. Askew is urging that Floridians accept
busing to achIeve full desegregation. At his
iIlslstence, the legislature also approved a
second straw-vote measure that asks the
voters whether they favor "equal opportu
nity for quallty education" and "oppose a
return to the dUal school system." The gov
ernor hopes an affirmative vote on this sec
ond question would offset the expected vote
against busing. (Gov. Askew's views on the
busing situation are detailed ln a separate
story appearing on page 10) .

In the Florida race, antibusing talk may be
a plus for Sens. Humphrey and Jackson, but
it could hUrt them when they reach the pri
maries in some Northern states such as Wls
consln,where the issue Isn't feverish. In the
North, the traditionally liberal forces in the
party may be repelled by an antibusing line.
"Humphrey Is going to wind up losing part
of his liberal and black constituency with his
antibusing talk," argues one McGovern
backer.

But where the Issue has become heated In
the North, the Democratic candidates who
still support bUSing wUl find themselves at
a disadvantage. "There Is no way a presi
dential candidate can come into Michigan
and tell people who deliberately moved close
to a school that their kids can't go to that
school," says Congressman Nedzl. Even at
the risk of alienating blacks and the UAW's
liberal leaders In the state, argues another
Michigan Democrat, "the candidates are just
going to have to take a stand against busing
here and not permit themselves to be out
done by the Republicans."

The Michigan busing controversy was in
flamed last fall by extensive court-ordered
busing In Pontiac. Now Detroit is under a
court order that poses the prospect of mas
sive busing next fall. And threatened or ac
tual busing orders have caused consterna
tion among white parents in other Northern
cities Including Boston, Waterbury, Conn.,
Indianapolis, Denver, San Francisco and
South Holland, TIl.

The danger for the Democrats in the North
is shown by the AFL-CIO's retreat from its
support of schooi desegregation. Last week,
the federation's executive council adopted a
policy statement "wholeheartedly supporting
busing of children when it will Improve the
educational opportunities of the children."
But the AFL-CIO leaders explained that this
policy didn't support busing of children
from white suburban areas to schools In
black neighborhoods-which Is the type of
busing the courts are Increasingly saying is
necessary for desegregation.

That policy certainly won't please many
black Democratic leaders. Right now, for ex
ample, the 13 members of the House who
form the congressional black caucus are
drafting a position paper denouncing any
efforts to restrict busing to one-way move
ment of black'chlldren. "There was no out
cry until they started busing white chil
dren," Rep. Louis Stokes (D., Ohio), the
caucus chairman, says bitterly. "Black chil
dren have been bused for years,"

AFL-CIO chiefs concede that white union
members could turn away from the Demo
cratic nominee If he supports busing, and
that black unionists might sit out the elec·
tlon If the Democratic candidate goes
against busing. Lacking a strategy to deal
with the dilemma, the AFL--CIO leaders sim_
ply hope the storm over busing will subside.

A CHANCY HOPE

That Is a very chancy hope, as the Florida
experience shows. The moderate Democrats,
who now lead the state party.here, thought
until recently that the busing controversy
was fading. In the 1970 elections, the "new
breed" Democratic candidates-Mr. Askew
for governor and Lawton Chlles for U.S. sen
ator-walloped two Republicans who sought
to ride the busing issue.

This beating was before communities
throughout Florida were ordered by courts
to begin much more extensive busing effec
tive last September. Nevertheless, last sum
mer's fears of massive resistance by whites
and of racial violence In the schools didn't
materialize. Before school started, Gov. Askew
appealed to parents to accept busing as nec
essary for desegregation and people appar
ently responded to his call. The schools con
tinued to operate In general peace, and some
politicians concluded the busing Issue was
dead.

But the surface calm masked intense re
sentment building up among many whites
(and, some say, among blacks) as parents
and their children experienced the daily In
conveniences of busing. In JacksonVille, for
example, School Superintendent Cecli Hard
esty says: "The mood of the people Is much
angrier now than it was in the fall. They've
had a bellyful of busing."

SURFAcrNG FEELINGS

George Wallace's entry Into the presidential
primary and the legislature's consideration
of the straw-vote on busing brought the an
tibusing feeling to the surface. At first, state
Democratic leaders thought they could easily
keep the busing Issue off the primary ballot.
It was opposed by Gov. Askew and the party's
entire legislative leadership, and the Repub
licans who were pushing it were outnum
bered two-to-one In the legls:ature.

But GOP Sen. Deeb Invoked a rarely used
parliamentary device to force the b1ll to a
floor vote In the Senate. After that, there was
no stopping it In either house. The entire
legislature is up for reelection this year and
"there was a strong feeling by most people
on the fioor that they couldn't afford to vote
against" an antibusing measure, says House
Speaker Pettigrew.

However the vote turns out on the two
rather contradictory ballot questions dealing
with school desegregation, there already are
disturbing signs of heightened racial ten
sions In some public schools. A week ago, ra
cial Violence forced a big Jacksonville high
school to close early, and Superintendent
Hardesty maintains the "demagogic" anti
busing talk by politicians was at least one
cause.

"This Issue Is being used politically and it
Is Intensifying the tensions we already have,"
Mr. Hardesty says. "There may be a. lot of
bloodshed as a result of the political debate
before we get a. solution."

REMARKS OF REUBIN O'D. ASKEW, GOVERNOR
OF FLORIDA AT THE GOVERNOR'S LUNCHEON
CENTRAL FLoaIDA FAIR, ORLANDO, FLA., FEB
RUARY 21, 1972
I want to thank you all for the Oppor

tunity to be With you today to help kick off
the 60th Annual Central Florida Fair.

You've certainly come a long way since
1912, when this fair opened with relatively
few exhibits and even fewer people.

Just In the past year, we've witnessed the
opening of Disney World and now, just last
Friday, It was my pleasure to join In the
announcement of a $50-mllllon Ringling big
top In Polk County not far from the Disney
complex.

Orange County and Central Florida have
truly come Into their own.

I wish you continued sucess In developing
the economy of this area, while at the same
time taking steps to see that that develop
ment is not at the expense of our beautiful
environment here In Central Florida ... an
environment without which none of this
would have been possible in the flrst place.

Ralph Waldo Emerson once said that "this
time, like all times, Is a very good one, ... If
we but know what to do with it,"

I'm not sure that I know what must be
done In order to bring out the good In today's
times.

But I'm convinced that sitting by and
waiting for the ineVitable is not the answer.
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And so I come before you today to say a

few things with· which you might disagree, a
few things which are decidedly unpopUlar,
but a few things which I feel must be said in
the interest of Florida and her people-all of
them. And in doing so I am not attempting
in any way to judge nor place labels on those
who may disagree.

As I'm sure most of you know by now,
there'll be three questions added to our Presi
dential primary ballot on March 14.

The questions are:
1. Do you favor an amendment to the

United States Constitution that would pro
hibit forced busing and guarantee the right
of each student to attend the appropriate
pUbllc school nearest his home?

2. Do you favor providing an equal oppor
tunity for quallty education for all chlldren,
regardless of ra.ce, creed, color or place of resi
dence, and do you oppose a return to a dual
system of publlc schools?

3. Do you favor an amendment to the
United States Constitution to allow prayer
In the publlc schools?

I realize present expectations are that up
to 90 per cent of those who vote on March
14 Intend to vote "yes" on the amendment
against busing.

I reallze that precisely that many voted
against busing right here In Orange County
just last November.

I also realize that the people feel very
strongly about this subject ... and rightly
so.

It Is because of these reallties ... not In
spite of them ... that I feel I must share
my views with the people of Florida in the
weeks ahead as frequently as time per
mits ... and as forcefully as I know how.

I don't take this declsionllghtly.
For It is my hope that the people wlll

vote "no" on the anti-busing amendment,
and "yes" on equal opportunity on March
14.

The third question, on school prayer, is an
Important one and I have made my feellngs
clear on it. But I would like to ·address my
remarks this afternoon to the first two and
touch briefly on the two State constitutional
amendments also to be decided on March
14th.

I strongly oppose a constitutional amend
ment to outlaw busing ... not because I
particularly llke It or think it's a panacea
for our problems.

On the contrary ... I recognize and re
gret the inconvenience, the disruption and
the hardship it eften creates for many of
our parents and our chlldren. I am not
Without feellng for them, and I don't think
anyone Is.

Busing is an artificial and inadequate in
strument of change. It should be abandoned
just as soon as we can afford to do so.

Yet by the use of busing and other meth
ods, we've made real progress in dismantllng
a dual system of pUbllc schools in Florida.

And I submit that untll we find alternative
ways of providing an equal opportunity for
quallty education for all ... regardless of
race, creed, color or place of residence . . .
and that last part is important....

Untll we can be sure that an end to busing
won't lead to a return to segregated publlc
schools....

Untll we have those assurances, we must
not unduly llmlt ourselves ... and certainly
not constitutionally.

We must not take the risk of seriously un
dermining the spirit of the Constitution ...
one of the noblest documents ever produced
by man.

And we must not take the risk of return
ing to the kind of segregation, fear and mis
understanding which produced the very
problem that led to busing in the first place.

I would hope that instead, we can all work
together to find ways other than busing to
guarantee that no one In this country is

denied an equal opportunity to grow and de
velop in a nonsegregated society.

That Is what It's all about.
Nobody Is really committed to busing as an

end In itself.
But I certainly hope that the overwhelm

ing majority of Floridians are committed to
the goal which busing was designed to
pursue.

That goal Is to put this divisive and self
defeating issue of race behind us once and
for all.

I think we're closer to doing that now
than ever before. I think we're closer than
any civilization in history to achieving a
society In which all races, all creeds, and all
religions not only can live With their differ
ences, but thrive upon them ... and learn
from them as well.

I think we're well within reach of under
standing one another, caring for one another,
and affirming our commitment to the prin
ciples of justice and compassion which made
this country what It is today.

How sad it wlll be If we turn back now ...
not only for minority chlldren ... but for all
of us.

Of course we don't want our chlldren to
suffer unneCessary hardships. That goes
Without saying.

But neither do we want our chlldren to
grow up into a world of continuing racial
discord, racial hatred and, finally, a world
of racial violence.

And I submit that this Is what we'll have
If we don't work now to solve our problems.

This is surely what we'll have If we Insist
on thwarting any and all attempts to bring
us together.

For If It Is true that famll1arlty breeds
contempt, It also Is true that Ignorance is
the father of cruelty.

We're beginning, at last, to overcome the
Ignorance which has kept us divided for so
long ... the Ignorance which has been re
sponsible for so much cruelty between the
races.

This Is true especially of the South.
You know, much has been said in recent

months to the effect that the South is "join
ing" the Union.

I think that's a short-sighted view.
For I believe the people of the South aren't

merely going to join the unIon . . . they're
going to be faced With the opportunity ...
perhaps even the responsiblllty ... to lead it.

We've been run through the gamut of
racial appeals in the South over and over
again.

And we're tired ... very tired.
And beoause of our persistent preoccupa

tion with race related Issues, we have all too
frequently neglected the real economic and
environmenJtal problems of the people . . .
both black and white.

In this way, we're not being falr to our
selves.

For if the people remain divided against
themselves on the race Issue, they'll have no
time to demand a fair shake on taxes, on
utlllty bllls, on consumer protection, on
Government services on environmental pres
ervation, and other problems.

In this session of the Florida Leglslasture
alone, we've seen our proposals for reform
of education, environmental controls and
ut1llty regulation take a back seat to a straw
vote on busing Which, in the final analysis,
doesn't really accompllsh anything.

BeHeve me, you can be sure that whlle the
legislature and the news media were focus
Ing your attention on the busing debate, the
lobbyists and special interests were hard at
work undermining those programs which
would put money Into the pockets of the
people, and which would help us protect the
people and the other HYing things which
make Florida a worthwhlle place in which to
llve. .,

This Is probably the greatest single rea
son why the south has been lagging behind

virtually every otherregion,inSUchll.J'eas
as wages, distribution of the tax burden,
health, medical care and aid to the elderly
and others in need.

It seems that so often, when someone has
attempted to actually do something about;.
the problems of the people, the race issue has
been resurrected ... in one form or another.

Interestingly enough, I asked the legisla
ture to put those oth,er kinds of issues on
the ballot along with busing. The legislature
refused.

It Is my hope that we're moving beyond
racial appeals here in Florida ... and in the
rest of the south as well.

I say it's time We told the rest of the na
tion that we aren't caught up in the mania
to stop busing at any cost . . . that we're
trying to mature poHtically down here . . .
that we now know the ·real Issues when we
see them . . . and that we no longer Will be
fooled, frightened and divided agalnst our
selves.

That is how the south can lead other
regions to a better understanding of what
this country's all about.

For many years now, the rest of the nation
has been saying to the south that it's moral
ly wrong to deprive any citizen of an equal
opportunity in Hfe because of his color.

I think most of us have come to agree With
that.

But now the time has come for the rest
of the nation to llve up to its own stated
principles. Only now are the other regions
themselves beginning to feel the effects of
the movement to ellminate segregation.

I say we should not let them get out of it
just when the going gets tough. And I don't
say this to be vindictive; I say it to be fair.

The rest of the Nation has tried to teach
us justice in the South by mandate and
court order.

Now perhaps it Is up to us to try to teach
them the same thing in a much more effective
way-by example.

I certainly hope we wlll.
But regardless of how you feel about bus

ing or segregation, a constitutional amend
ment to change things is neither necessary
nor desirable.

It Is very dangerous under emotional cir
cumstances to tamper With the United states
Constitution.

I was therefore heartened by reports last
week that President Nixon and Vice Presi
dent AGNEW have reservations about amend
ing that document in this way, that the U.S.
Senate leaders in both parties, MmE MANS
FIELD and HUGH SCOTT, are against any such
constitutional amendment.

As one key member of the Nixon adminis
tration put it, these proposals "could have
the effect of actually undercutting and roll
ing back the measures that have been taken
to dismantle the dual school system."

There are other ways of effecting or slow
ing change under our system of government,
inclUding legislation and a change in the
makeup of the Supreme Court, both of which
the President seems to be pursuing.

If for no other reason, I hope the people
of Florida wlll vote "no" on the antibusing
amendment, recognizing that attempts ·are
being made to achieve the same results With
out risking the dangers inherent in changing
the COJlStltutlon.

But I hope we can do better than that.
.• I hope we can say to those who would
keep us angry, confused and divided that
we're more concerned about a problem of
Justice ... than about a problem of Trans
portation.

And that whlle we're determined to solve
both ... we're going to take justice first.

It never has been my feellng that the ma
jority of the people who oppose busing are
racially motivated.

On the contrary, I stronglybelleve that
most people who are dil\turbed by .the. In
convenience, the disruption and the hard-
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ship caused by busing, are nevertheless just
as concerned that \fe put an end to segre
gation ... and assure equal opportunity for
all.

Busing is one way of doing that ... perhaps
the least desirable way, but effective never
theless.

Floridians of good faith now must search
for other effective ways.

One way, as I've said before, would be
to work at the community level to overcome
economic barrIers and change our housing
patter1l!l ... so that every neighborhood.
school Is, In fact, a desegregated school ...
not necessarily one with an exact racIal bal
ance, but one in whIch the proper emphasis
is on our real goal of quality education for
all.

It is regrettable that education has had to
shOUlder a disproportionate share of the bur
dens of overcoming the effects of segregation.

We can and should put greater emphasis
on employment opportunities and fair
housing practices as well as education.

We also can and should see that no schools
exist which are so lacking In adequate fa
clllties, discipline and properly trained per
sonnel that parents are legitimately fearful
for their child'S safety, health, development
and well-beIng.

For if such schools are harmful to one
child, they are harmfUl to all children. And
they should not be tolerated.

There is much more we can do, I'm sure
... and I hope we wlll.

Then we can put an end to busing with
out setting the stage for a raciai discord such
as we've never before imagined.

And then we oan get on to those other
problems which we've neglected for far too
long.

A "no" vote on amending the Constitution,
and a "yes" for equal opportunity . . .this
is how we can set the tone for a better Florida
of peace and compassion and harmony.

This is what I hope the people will dellver
on March 14.

In additIon to the candidates, there are two
other issues on the March 14 ballot . . • two
amendments to the Florida constitution . • .
not the United States Constitution ... but
the Florida constitution ... amendments
whIch I hope you will support.

One of them wouid reform the court struc
ture In this state, providing for a workabie
and realistIc organ12'IBtion of the judiciary,
upgrading our lower courts, and upgrading
judiciai qualifications.

This reform is long overdue.
The other is, in effect, a bond referendum

for student loans.
It would move us st11l another step to

ward that day when no young man or woman
In Florida is denied a chance to develop to
his or her full potential, simply for lack of
money.

In closing, let me say that we should be
working together to free ourselves of the
fears and divisions of yesterday ... and to
seek a better tomorrow.

And if I seem presumptuous in taking
this opportunity to say so, I apoiogize.

It is not my intention to impose my w11l
on anyone.

But it is my intention to give the people
of Florida cause for sober reflection, so
that they're sure ... very sure ... before
they encourage an amendment to the United
states Constitution, one which ... for the
very first time I believe . . . wouid seek to
reverse our efforts to make that great docu
ment a Hving testimony ... to the pursuit
of freedom ... equality, and justice ... for
all.

Thank you.

Mr. ALLEN. Mr. President, I yield 1
minute to the Senator from Oklahoma
(Mr. HARRIS).

The PRESIDING OFFICER. The Sen
ator. from Oklahoma is recognized for 1
mfnute~ .

ADDITIONAL COSPONSOR

Mr. HARRIS. Mr. President, I ask
unanimous consent that the names of the
Senator from South Dakota (Mr. Mc
GOVERN) and the Senator from Indiana
(Mr. HARTKE) be added as cosponsors of
amendment No. 953 to S. 659.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ALLEN. Mr. President, I yield my
self 6 minutes.

The PRESIDING OFFICER (Mr.
BENTSEN) . The Senator from Alabama is
recognized for 6 minutes.

Mr. ALLEN. Mr. President, the pend
ing amendment, I am sure, will be with
drawn. The discussion that has been had
in the Senate has not been directed to
ward the amendment. Instead, the debate
has been centered on whether we should
agree to the Griffin amendment with
drawing jurisdiction from the courts to
order busing of students in order to
create a racial balance, or whether we
should agree to the Scott-Mansfield
amendment which does practically
nothing-which really is less than noth
ing. It does not address itself to the prob
lem but merely, in the main, restates the
law as it was announced by the Supreme
Court. It will permit and in fact encour
age the continued use of busing as the
vehicle for desegregation of the public
schools.

Mr. President, on August 31,1971, Chief
Justice Burger, commented in writing
on his denial of an application for a
stay order pending disposition of a peti
tion for a writ of certiorari arising from
a Winston-Salem, N.C., school case. He
said:

In its present posture, this stay application,
like that presented to Mr. Justice Black and
acted on by him August 19, 1971, in Corpus
Christi Independent SChool District v.
Cesneros is in an undesirable state of con
fusion .••

Mr. President, I submit that the con
fusion is not limited to the cited cases.
It is extensive. There is evidence of con
fusion among Federal court judges, in
the executive branch of Federal Govern
ment, in Congress, State legislatures,
among school board members, the media,
and the public. The confusion pervades
the Nation. A remedy is urgently needed.

The reasons for the current state of
affairs can be traced to one primary
cause. And Qefore we consider the pro
posed legislative remedy, let us examine
that cause. I will repeat in passing what I
have frequently said before on the Senate
floor. The problem originated in the sec
ond Brown decision-1955-in which the
Supreme Court set out procedures for
disestablishing State-imposed segre
gation in public schools.

It is near incredible but the U.S. Su
preme Court dumped the fantastically
complicated problem into the laps of local
school boards-who, should they not have
the power to disestablish state-imposed
segregation, would then be subjected to
plans dictated by U.S. district court
judges.

Mr. President, on this point Mr. Walter
Lippmann in an interview published in
the Washington Post on October 17, 1971,
had this to say. I quote:

Q. One of the major national anxieties
continues to be the problem or Integt'llltion.
Do you think the 1954 Supreme Court de-

clsion was the proper way to go about this
problem?

A. I think the decision was right. What I
criticized at the time, and I still do, is that
the President and the Congress then left the
problem with the courts, whereas that was
when the President and Congress should
have brought in a national program headed
by the President and ratified by Congress for
integration according to a certain plan. The
idea of throwing everybody together in in
tegrated schools Without anybody having
any idea as to how it would work out, and
who should do it except the courts, seemed
to me a very crude and really irresponsible
proceeding.

Mr. President, I think the crux of Mr.
Lippmann's opinion lies in this sentence:

The idea of throwing everybody together
in integrated schools without anybody hav
ing any idea as to how it would work out,
and who shOUld do it except the courts,
seemed to me a very crude and Irresponsible
proceeding.

Mr. President, at this stage of the
game, it may be fruitless to dwell on
what Congress should have done after
the 1954 Brown decision. However, it is
not fruitless to consider what Congress
should do today to help con'ect the hor
rendous mess resulting from procedures
for implementation adopted by Federal
courts. In considering alternatives we
must return to a consideration of the
cause of this mess.

It may be that Justices of the Supreme
Court in 1954 believed, as some appar
ently believe today, that local school
boards are actually vested with plenary
powers. This idea is reflected in the
opinion of the now celebrated Swann
against Charlotte-Mecklenburg decision,
where the term "plenary" is used to de
scribe supposed powers of local school
boards.

The facts are to the contrary. The
powers of school boards are not plenary.
They are derivative and limited. State
constitutions and State school codes pre
scribe and proscribe for local boards in
almost every area of public school ad
ministration. Such powers of discretion
as are delegated to local school boards
can be exercised only within well-defined
limits. How can it be imagined that an
agency has plenary powers when it is ut
terly dependent on State and local gov
ernments for revenues to implement its
decisions?

The U.S. Supreme Court may, and in
fact does, give play to individual predi
lections of its members in determining
what the Constitution means. But, the
Court cannot change facts. And one in
disputable fact is that local school boards
had neither the power nor the necessary
funds to disestablish State-imposed seg
regation in public schools to the extent
required by Federal courts.

But even were we to assume, for sake
of argument, that local school boards did
have the power to disestablish State
imposed segregation, they had no idea of
what ultimately would be required of
them.

For nearly 10 years the Supreme Court
permitted freedom of choice plans as au
thorized by the first definitive decision by
a lower Court of Appeals on the subject
of implementation (Briggs v. Elliot, 132
F. Supp. 776 (1955». Furthermore, it
was almost 10 years after Brown I before
Congress ·even undertook to define the
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term "desegregation." The definition was
provided in the Civil Rights Act of 1964
(section 2000c (b) ) :

"Desegregation" means the assignment of
students to pUblic schools and within such
schools without regard to their race, color,
religion, or national origin, but "desegrega
tion" shall not mean the assignment of stu
dents to public schools in order to overcome
racial Imbalance.

Mr. President, we know too that the
Department of HEW and the ~epart
ment of Justice have flagrantly VIolated
the above law of Congress and others of
a similar nature in their persistent drive
to impose a racial balance in all South
ern schools. We know also of their reck
less and wanton imposition of desegrega
tion plans which could be achieved only
by massive disruptions .and busing !l'nd
cross-busing of schoolchildren to achIeve
racial balance such as specifically pro
hibited by section 2000 c(6) of the Civil
Rights Act of 1964, which reads as fol
lows:

... nothing herein shall empower any of
ti.clal or court of the United States to issue
any order seeking to achieve a racial balance
in any school by requiring the transporta
tion of pupils or students from one school to
another or one school district to another in
order to achieve such racial balance . . .

The purpose of calling attention to
these violations of specific laws of Con
gress is to make clear that Congress
neither required nor authOlized the radi
cal, racial balance proposals hatched up
and pushed by the Department of HEW
and the U.S. Department of Justice and
implemented by Federal courts.

On what basis then did these agencies
claim the power to flaunt the will of Con
gress? The answer is from the U.S. Su
preme Court and this brings us back to
a consideration of the 1955 Brown imple
mentation decision. In that decision the
Supz-eme Court relied on traditional
equity powers of courts to accomplish a
degree of desegregation which local
boards had no power or funds to accom
plish. In the language of the 1955 opin
ion-cited with approval by the Burger
Court, it was said:

School authorities have the primary re
sponsibUlty for solving these problems;
courts will have to consider whether the
action of school a.uthorities constitutes good
faith implementation of the governing con
stitutional princlples.

• •••
In fashioning and effectuating the decrees,

the courts will be guided by equitable prin
ciples. (Emphasis supplied) Traditionally,
equity ha.s been characterized by a practical
fleXibility in shaping its remedies and by a
fac1l1ty for adjusting and reconciling public
and priva.te needS.... To effectuate this
interest may call for elimination of a variety
of obstacles in making the transition to
school systems operated in accordance with
the constitutional principles set forth in our
May 17, 1954, decision. Courts of equity may
properly take into account the public inter
est in the elimination of such obstacles in a
systematic and effective manner.

Now let us consider some of the court
ordered remedies which the U.S. Su
preme Court has since approved' as
consistent with traditional principles of
equity-U.S. district courts issued
orders closing thousands of perfectly
good schools without even a pretense of
due process of law in the traditional

sense of that phrase. In Alabama, at
least, procedures for closing and con
solidating schools are prescribed by State
laws and local boards of education have
no authority to disregard those laws.

Many of these closed school buildings
were yet to be paid for by taxpayers who
had voluntarily assumed bonded in
debtedness to build them for the benefit
of the children of their commlUlities.
Neither local boards of education nor
even a State has the power to abrogate
contracts and bonded indebtedness and it
is ridiculous to assert that the Constitu
tion requires it or that court orders
which compel it are consistent with tra
ditional equity principles.

Furthermore, teacher tenure rights of
school teachers were ordered abrogated
by U.S. district court judges. Teacher
tenure rights are established by State
laws and local boards have never had the
authority to disregard State laws on the
subject. Yet, this is also justified as an
exercise of equity powers of Federal
courts.

In rural areas children were ruthlessly
uprooted from their home communities
and environments and transported
against their wills and the wills of their
parents, under the authority of Federal
court judges, to strange and distant
schools. The same fate was in store for
children in cities and urban areas who
were compelled by the coercive power of
Federal court judges to abandon their
neighborhood schools and submit to in
voluntary busing to strange schools.

In some cases schools were ordered
paired or clustered in such a manner that
public school education would be avail
able to many children only by means of
massive busing, cross busing, and shut
tling children by buses from school to
school. Yet, funds for busing are provided
by State legislatures and are strictly
budgeted without funds for busing on the
massive scale required, local boards sim
ply could not comply. But Federal court
judges were not and are not inhibited
either by practicalities of State appro
priations or by compassion for the chil
dren who were innocent victims of these
decrees.

Children were ordered to attend
grotesquely overcrowded schools and
classrooms. They were ordered to attend
schools in shifts and in classes held in
auditoriums, libraries, cafeterias, and
portable huts, and many of these without
adequate sanitary facilities.

Frequently the time and distance of
travel was so great that children had to
leave home before daylight and return
after dark.

Some children were ordered to attend
four to five different schools in the course
of 3 years. Families with three or four
children were ordered scattered to dif
ferent schools in the four corners of cities
and cOlUlties.

Children living across the street from
neighborhood schools were denied by
Federal courts the right to attend that
school O1,ly because of their race and
because of court-imposed racial ratios.

Qualified teachers were denied em
ployment only because of their color and'
the racial ratios prescribed by orders of
Federal courts.

I could go on and on citing actual cases
of injustices which occured in Alabama. I

know that other Senators could add ad
ditional examples to illustrate destruc
tion of schools and maximum inconveni
ence of parents and harm to children
resulting from court-imposed plans for
desegregating public schools.

Mr. President, let us keep in mind con
stantly that all these hideous, judicial
remedies such as forced, massed busing
and rearranging school district lines, and
the merger of school districts as we have
seen it in Richmond, in Chesterfield, and
Henrico Counties, are supposed to be
consistent with traditional principles of
equity such as may properly be enforced
by Federal courts sitting as courts of
equity.

The big question is: Does the Congress
have the power to limit the jurisdiction
of the Federal court? That is what the
Griffin amendment seeks to do.

Let us examine that question a little
bit.

Mr. President, ,if these remedies are
consistent with the current Supreme
Court concepts of equity, then 1984 is
not around the corner-it is with us now.
How can anyone with the slightest un
derstanding of traditional principles of
equity twist those principles into prem
ises that justify the reduction of human
beings to abstract digits to fit the con
venience of computers and barbaric ra
cial theories?

But that is what Federal courts have
done and that is why Congress should
act and act now to limit the use of equity
powers by Federal courts to shape re
medial decrees in school desegregration
cases.

But some few will contend that Con
gress does not have the power to enact
legislation which may con1lict with the
revealed truth as expressed by the U.S.
Supreme Court. With that, Mr. Presi
dent, I disagree.

In the first place, it is a matter of
fact and a matter of law that lower Fed
eral courts are creatures of Congress and
Congress alone can determine limits on
the jurisdiction and powers of such
courts. .

Second, section 5 of the 14th amend
ment specifically empowers Congress to
implement provisions of the 14th amend
ment by appropriate legislation.

Mr. President, if there isa lingering
doubt about the power of Congress to
limit remedies which can be prescribed
by U.S. district courts, let us look to the
Civil Rights Act of 1964, which Congress
enacted pursuant to the 14th amend
ment. With reference to desegregation
actions brought in a U.S. district court,
the act provides:

Such Court shall have and shall exercise
jurisdiction ... provided that nothing herein
shalL empower any official or count of the
tf.S. to issue any order seeking to achieve a
racial balance in any school by requiring
the transportation of pupils or students
from one school to another or one school dis
trict to another in order to achieve a racial
balance, or otherwise enlarge ,the existing
powers of the Court to assure compliance
with constitutional standards.

Look how similar this is to the Griffin
amendment. That section did not with
draw the power to handle these matters.
What that said was that the act iself did
not create any special additional powers
in the Federal equity courts.
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It will be seen that Congress not only

conferred jurisdiction <In U.S. District
Courts in the desegregation cases but it
also attempted to limit the scope of per
missible remedies to exclude a remedy in
the form of orders requiring racial bal
ance in the schools. We all know how the
court squirmed out of that limitation by
pleading the equity powers of courts.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. GAMBRELL. Mr. President, will
the Senator yield me 3 minutes? .

The PRESIDING OFFICER (Mr.
BENTSEN). The Senator from Georgia is
recognized for 3 minutes.

Mr. GAMBRELL. Mr. President, Presi
dent Nixon recently held a meeting at
the White House with several Members
of Congress concerning the question of
forced busing. After the meeting, Presi
dent Nixon announced his opposition to
forced busing, but offered no plan to put
a stop to this outrageous practice. In
stead, the President appointed a Cabinet
committee to inquire into the matter.

Several days after this meeting, I was
consulted by reI-i'esentatives of the Cab
inet committee, and after a lengthy
discussion, I proposed to them a four
point plan for dealing rapidly with the
busing crisis.

As yet, President Nixon has not an
nounced any plan on this subject. The
issue is to be voted on today and the
time for action has 'arrived.

For the third time, since September of
last year, I call upon the President to
act decisively. I repeat the four-point
plan which I suggested to his representa
tives last week.

They areas follows:
First. That there be an immediate leg

islative roll-back moratorium on forced
school busing for integration purposes.
This means that until a permanent solu
tion to the matter can be arrived at there
would be no more busing required by
Federal courts or the Department of
HEW, that busing heretofore required
would be terminated, and that this would
be accomplished through legislation
rather than by waiting for this to be done
through executive or judicial action.

Second. That the President, through
the Justice Department, seek a prompt
and comprehensive judicial determina
tion of the constitutional issues involved
in the busing controversy.

Third. That immediate congressional
consideration be given to a permanent
constitutional and legislative solution
which will preserve community public
schools, free of racial discrimination.

Fourth. That any Federal desegrega
tion remedies hereafter adopted shall be
uniformly applied in all regions of the
country.

Mr. President, the so-called Griffin
amendment furnishes an opportunity to
proceed in accordance with this 4-point
plan. I, therefore, urge the President to
give an endorsement to the Griffin
amendment and that the Senate act
favorably on that amendment when the
opportunity for voting arises at 12 o'clock
today.

Mr. JAVITS. Mr. President, I yield my
self the remaining minute.

The PRESIDING OFFICER. The Sen
ator from New York is recognized for 1
additional minute.

Mr. JAVITS. Mr. President, I under
stand that some further debate is de
sirable,I therefore withdraw my amend
ment.

The PRESIDING OFFICER. The
amendment is withdrawn.

Mr. JAVITS. I yield back the remain
der of my time and send another amend
ment to the desk.

The PRESIDING OFFICER. The clerk
will report the amendment.
~e legislative clerk read as follows:
On page 1, I1ne 1, insert the following after

the words "this Act"; "and the Civil Rights
Act of 1964."

Mr. JAVITS. Mr. President, I yield my
self 1 minute. I have already expressed
myself on the subject. I understand that
the Senator from Alabama desires to
utilize some time at this time. I simply
reserve the remainder of my time and
suggest that if other Senators wish to
speak upon the matter that will be voted
on soon by the Senate, I am prepared to
yield time to Senators who wish to speak,
regardless of which side of the question
they wish to address.

Mr. ALLEN. Mr. President, I yield my
self 5 minutes.

The PRESIDING OFFICER. The Sen
ator from Alabama is recognized for 5
minutes.

Mr. ALLEN. Mr. President, if any Sen
ator desires any of our time, I will be
glad to yield to him.

I want to continue further the dis
cussion of the power of Congress to limit
the jurisdiction of the Federal courts
which are, except for the Supreme Court,
creatures of Congress. The Congress has
the power to confer jurisdiction or to
withdraw jurisdiction.

The point is that Congress not only
conferred jurisdiction, but it also limited
the remedies and if the language is in
adequate to have accomplished the pur
pose of Congress, the language can be
changed. Of course, Congress has exer
cised this power on many occasions. For
example, see 29 U.S.C. 101-115 where
Congress defined and limited jurisdic
tion of Federal courts sitting in equity,
with particular reference to the scope
of remedies in certain labor cases.

There can be no reasonable doubt
about the power of Congress to limit the
scope of remedies which tile Federal
courts may impose in particular types
of cases and on the Griffin amendment
itself.

The vote comes at 11 :45, which vote
does not have anything to do with the
busing amendment. As I understand it,
the amendment of the distinguished
Senator from Oklahoma (Mr. HARRIS)
has to do with a sense of the Senate res
olution that students should be placed
on college boards. However, a little after
12 will come the vote on the Griffin
amendment which seeks to limit juris
diction of the Federal court to impose
busing decrees for the enforcement of
efforts to provide a racial balance in the
public schools.

In fact, the Supreme Court recognizes
its dilemma and almost pleads for Con
gress to give it help by way of suggesting
remedies. In the Charlotte-Mecklenburg
decision the Court said:

In short, there is nothing in the Act (CivIl
Rights Act 01 1964) which provides us with

material assistance in answering the ques
tion of remedy for state-imposed segregation
in violation of Brown I.

The Court then implies that it has had
to proceed alone in devising remedies
except for the assistance that Congress
has sought to give it, and that assistance
has not always been accepted-and has
had to resort to use of equity powers of
courts, and that-

There is no suggestion of an intention by
Congress to restrict those powers or withdraw
from courts their historic eqUitable remedial
powers.

The Supreme Court has said that Con
gress has not attempted to restrict these
powers. That indicates to the junior Sen
ator from Alabama that had they at
tempted that action, it would have been
honored by the Supreme Court.

So, Mr. President, I ask what are we
waiting for? Let us give the Supreme
Court the help it asks for on the subject
of remedies in school desegregation cases.
In doing so, let us make it unmistakably
clear that we intend specifically to ex
clude any remedial order which contem
plates the denial of enrollment in schools
or denial of employment of teachers on
the basis of their race and remedies
which requires involuntary busing and
involuntary abandonment of neighbor
hood schools.

Mr. President, it is worth repeating
the U.S. Supreme Court does not contend
and couId not logically contend that the
U.S. Constitution outlaws neighborhood
schools or that the Constitution requires
racial balance in schools or that it re
quires closing of schools or grotesque
gerrymandering of school attendance
boundaries, or pairing of schools and
grades, or massive uprooting and trans
portation of schoolchildren from their
neighborhoods and communities. Neither
has Congress prescribed such require
ments. Instead. the Court has justified
these actions as being consistent with
"eqUitable principles" and within the
discretionary power of Federal judges.

The Griffin amendment withdraws
that discretionary power which the court
seized in the absence of specific instruc
tions by Congress.

The Constitution requires only that
State-enforced segregation be disestab
lished-not how it is to be disestablished.
That is what gives the Supreme Court
the idea of reaching out and taking un
der its wing desegTegating the public
schools of the Nation.

Mr. President, you know, the Supreme
Court has made a 180· change in course
because under the Brown case I
think everyone agrees to the principle
laid dovm there that the State cannot
impose a segregated system in its public
schools. We have had amendments be
fore the Senate and we will have other
amendments which will deprive the Fed
eral Government or any of its agencies
or any of the courts from assigning any
child with the school on the basis of race,
color, creed, or economic class. That is
the decision in the Brown case.

The PRESIDING OFFICER. The Sen
ator's 5 minutes have expired.

Mr. ALLEN. Mr. President, I yield my
self 3 additional minutes.

The PRESIDING OFFICER. The sen
ator from Alabama is recognized.
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Mr. ALLEN. Mr. President, the Su

preme Court has changed the course 180·.
They do not now say the State can
not maintain a segregated system.
What they say now is that the State
must maintain an integrated system.
Where is the logic to that? They cannot
have a segregated system-that is fine.
But if they could not have a segregated
system, how could that be required to
provide' an integrated system?

The Constitution requires, as I stated,
only that state enforced segregation be
disestablished-not how it is to be es
tablished.

This is a matter which the 14th
amendment left for Congress to deter
mine and not the judicial branch of Gov
ernment. It is a problem not susceptible
to solution by Federal courts and cer
tainly not by means of dragging in and
twisting and distorting traditional prin
ciples of equity. In fact, I believe that it
can be demonstrated to the satisfaction
of reasonable men that the Supreme
Court is guilty of a grave mistake in
having entangled concepts of equity in
this mess.

Let us consider some of the traditional
principles of equity which the Supreme
Court has invoked and dragged through
the mire. Traditionally, equity has been
an agency for individualizing the appli
cation of law. As pointed out by Roscoe
Pound, the discretion vested in judges in
the exercise of equity powers is an out
growth of the purely personal interven
tion by judges in extraordinary cases and
on grounds that appealed to the con
science of a judge. Equity jurisdiction
has its origin in such cases.

But see how the Supreme Court has
distorted this principle. In the school
cases, the courts are dealing with "class
actions"-classes determined by the sole
criterion of race. Theoretically, the court
could solve by decree all problems relat
ing to other classes identified by creeds,
colors, and national origins and, more
recently, socioeconomic status. Millions
of citizens are in each category. How does
this "class" application of equitable prin
ciples square with the historical concern
of equity with reasonable and just solu
tions to individual controversies?

A judge cannot properly serve as a con
science for millions of persons. Equity is
twisted and distorted beyond recogni
tion when it is used to effect massive so
cial, political, and economic reforms
made on the basis of class actions and
ideologies that may appeal to a judge's
fancy. Such problems are political in
nature and simply are not amenable to
solution by nonelected judges.

Let us consider another traditional
principle. Equity does not alter the law
it takes the law for granted. Equity is a
remedial system alongside the law. Now
see how this traditional principle of
equity has been distorted by the U.S.
Supreme Court.

The decree of a judge, in a class action
involving the welfare of millions of citi
zens, creates and imposes absolute duties
and responsibilities on elected public of
ficials with respect to classes of· people
which duties cannot be implemented
without legislative or Executive author
ity. Are we to believe that the traditional

equity powers to shape remedies in indi
vidual controversies is in fact a legislative
power to impose duties on elected public
officials? The very idea staggers the
imagination. One cannot but wonder
what Marx and Engles would have done
with the idea had it been available to
them. We know with a fair degree of cer
tainty what Lenin would have done with
the idea. He would have vested the Com
munist Party with equity powers and pro
ceeded with his revolution by means of
decrees, enforced by the threat of con
fiscatory fines and imprisonment without
benefit of trial by jury. This is done by
our Federal courts-\Vith blessings of the
U.S. Supreme Court-and it is also done
by the present Communist Party but un
der a different theory.

Surely, no reasonable person will seri
ously contend that traditional equity
principles contemplate the role of non
elected judges acting as super-legislative
bodies with power to rule by decree.

But again-after courts of equity have
legislated new duties and responsibilities
to be executed by elected public officials,
it is still necessary for the courts to en
force the decrees. How does equity, as
conceived by the Supreme Court, accom
plish this feat?

The courts issue mandatory injunctions
which, for all practical purposes, func
tion as a writ of mandamus-a writ to
compel public officials to perform clearly
defined statutory duties of an adminis
trative nature.

But see the distortion-a writ of man
damus is a common law writ with which
courts of equity traditionally have had
nothing to do. But that does not stop
judges who are determined to do indi
rectly what they cannot do directly. Un
der the prevailing distortions of equity,
Federal courts create laws and devise
their own means of enforcement. This
practice may be called "equity" by the
Supreme Court-but it has the attributes
of judicial tyranny.

Implicit in these distortions are affir
mations of value judgments. Some of
these are expressed in the following
propositions:

We are under a Constitution, but the Con
stitution is what the judges say it is.

This proposition is attributed to
Charles Evans Hughes, but he said it be
fore he became a Justice on the Supreme
Court. This proposition refutes the idea
that we live under a government of laws
and not of men.

Too, if we accept the present distor
tions of equity, we are compelled to em
brace the premise that the end justified
the means.

Mr. President, I contend that these dis
tortions violate the constitutional struc
ture of our Government which is the
highest duty of courts to protect.

Mr. Justice Harlan in his dissent in the
lS-year-old voting rights case made this
thoughtful observation:

The federal judiciary, which by express
constitutional provision is appointed for Hfe,
and therefore cannot be held responsible by
the electorate, has no Inherent general au
thority to establish the norms for the rest of
society. It Is limited to elaboration and ap
plication of the precepts ordained in the
Constitution by the political representative

of the people. When the Court cUsregards the
express intent and understanding of the
Framers, It has Invaded the realm of the
political process to which the amending
power was committed, and it has violated the
constitutional stnlcture which it Is its high
est duty to protect.

Mr. President, if we are to redress this
situation, we can do so by voting for the
Griffin amendment. Such a vote will do
more than clear up much of the Court
created confusion in the schools. It will
also reassert the constitutionally rec
ognized distinction between legislative
and judicial functions of Federal Gov
ernment.

Mr. President, the distinguished mi
nority whip (Mr. GRIFFIN) has proposed
a constitutional amendment to curb the

, powers of Federal courts which would
prevent the use of "equity" power to
order school children assigned to schools
by race. The distinguished Senator from
Tennessee (Mr. BROCK), has proposed a
similar amendment. The distinguished
majority whip, Mr. BYRD, has spoken
eloquently on the subject in an address
printed in the CONGRESSIONAL RECORD
and reprinted in the October 15, 1971,
issue of "Vital Speeches." Now, one of
the most distinguished and respected
constitutional lawyers in the Nation, the
distinguished Senator from Michigan
(Mr. GRIFFIN), has proposed an amend
ment to this bill to curb the power of
Federal courts to prescribe remedies in
school desegregation cases.

If this amendment is passed, a con
stitutional amendment may not be nec
essary.

Mr. President, I urge passage of the
Griffin amendment.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. ALLEN. Mr. President, I reserve
the remainder of my time.

Mr. JAVITS. Mr. President, I yield 3
minutes to the Senator from Colorado.

The PRESIDING OFFICER. The Sen
ator from Colorado is recognized.

Mr. DOMINICK. Mr. President, I rise
at this time to speak briefiy in connec
tion with the talk just given by the Sen
ator from South Dakota. I must: say I
have to admire his courage, even though
I think his judgment is pretty abysmal. I
say that because as far as I know he is
the only Senator who has stood on the
floor of the Senate and advocated forced
busing. I do not know anyone in this
country that wants forced busing,
whether he be black, Spanish-speaking,
Chinese, or Japanese.

The Chinese, as we know, have with
drawn their children from the public
school system in San Francisco and they
have set up their own schools in order to
avoid having their children bused from
one area to another.

In our State when this situation came
up we had two Democratic school board
members running ina Democratic city
in favor of forced busing. We had two
Republicans running against forced bus
ing.

I do not believe a Republican has been
elected to our school board in years. On
that occasion they were both overwhelm
ingly elected. They' received 4-to-l-ma
jorities in the Spanish-speaking area.
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They received more than 50 percent of
the black vote. They received the Chi
nese-Japanese vote."as well as the white
vote.

There is no group that I know of.
whether ii be a minority group or any
other grouP. that believe that to solve
the problems of quality education we
must simply take children and bus them
past the school they may live next to and
into an area they know nothing about,
and spending the funds for buses in
stead of educational quality.

It seems to me that the Senator from
South Dakota. with all due respect to
his courage. certainly has the wrong side
of this wicket.

I thank the Senator from New York
for yielding.

Mr. JAV1TS. Mr. President. I am
moved also to make some response to
this outbreak of debate on this issue
which has been signaled by the Senator
from Colorado and the Senator from
South Dakota.

The issue before the Senate is not
forced busing. The issue before the Sen
ate is whether the courts shall or shall
not be permitted to utilize a particular
remedy in given situations which re
quire the use of that remedy. The reason
I say that is that almost no one is con
tending for no amendment. We are con
tending for the Scott-Mansfield amend
ment. The opponents of that view are
contending for the Griffin amendment.

As I pointed out when I began today,
the Griffin amendment is completely
regressive. It takes us back far beyond
what the Senator from Michigan (Mr.
GRIFFIN) himself, in my judgment,
should seek. He would strike the jurisdic
tion of the courts to issue any order in
volving busing, even to correct segrega
tion.

For years. there are cases 111 which
black children are bused on long bus
trips by white schools in order to get
to black schools.

The important thing is that what we
are contending for is really the deter
mination of the courts in the Swann case,
and asserting what is left open by the
Swann case. I am not SUfd it is left open,
but in any case it might be so construed.

In the Swann case the court said where
it would interfere with the child's health
or welfare to be bused the child will not
be bused, even if there is a need to bus to
help cure segregation. The court went
further and said where it impinges on the
educational process of the child, bus111g
must be limited or not required at all.
The court left rather unclear-although
some think it is clear. I do not-whether
the only impingement to be considered
was impingement on, the child being
bused or impingement as well upon the
school to which the child was being
bused.

What the Scott-Mansfield amendment
would do. and I think it is monumental
because it goes to every single substan
tial complaint that has any validity,
would be to state that impingement on
the educational process shOuld be double
track.

It involves the child being bused and
the children in the school to which he
is being bused. and if the white child is
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going to be bused from a suburb to a
city to aid desegregation or a black child
is to be bused, the same standard would
apply. Additionally a safeguard is pro
vided in the provision that the use of
Federal funds for busing is contingent
upon the local educational agency's will
ingness voluntarily to seek such funds
from the Federal Government.

So the argument is no longer about
forced busing. The argument is. Which
path shall we take? Shall we take the
'compromise path. accepting some busing
for the higher constitutional good of the
country, with very reasonable limita
tions, which are excellent limitations,
because they can be adjusted case by
case, or shall we tread the path of ab
solute prohibition? I think very strongly
that elemental justice as well as the
social good of the country dictate the
course of the Scott-Mansfield amend
ment.

One other thing that is very revealing
about the argument on constitutional
ity: I think the Griffin amendment may
very well be unconstitutional notwith
standing the rather simplistic explana
tion that the lower courts having gotten
jurisdiction under· the Judiciary Act of
1789, we can take it away, and for this
reason: 'J:1his question was raised in Bat
taglia versus General Motors Corp. in
1938 where certiorari was denied. this
being a case in the Second Circuit. There
the court held that Congress cannot take
away jurisdiction to enforce constitu
tional rights; that that is not inclUded
within the capability of Congress to take
away jurisdiction.

The fact is that the school desegrega
tion cases are based upon the fifth
amendment as well as upon the 14th
amendment, not only upon the equal
protection of the laws clause. but also
upon due process of law deprivation of
me. liberty, or property without due
process. So I would like to read for the
RECORD an excerpt from that case.

Mr. President, how much time do I
have?

The PRESIDING OFFICER. The Sen
ator has 5 minutes remaining.

Mr. JAVITS. I yield myself 4 minutes
out of those 5.

I should like to read this paragraph
from the decision, which is very thought
provoking and worthy of the attention
of every Senator. and especially that of
every lawyer in this body.

The Court of Appeals in the Second
Circuit said:

We think: ... that the exercise by Con
gress at its control over court jurisdiction Is
SUbject to compliance with at least the re
quirements at the Fifth Amendment. That Is,
while Congress has the undoubted power to
give. withhold and restrict the jurisdiction
ot courts other than the Supreme Court. It
must not exercise that power so as to de
prive any person ot lite, liberty or property
without due process of law....

And the corollary to that proposition
is found in the decision of Bolling against
Sharpe. decided in 1954. as the compan
ion case to Brown against Board of Edu
cation. In that case. the Supreme Court
found that racial segregation in the
schools Is not only prohibited by the 14th
amendment, the equal protection claWle.

but is prohibited as well by the fifth
amendment, to wit, the one I have just
referred to, that is, the right not to be
deprived of life, liberty, or property with
out due process of law.

As I have said, that raises very inher
ent constitutional questions about the
first section of the proposal; the second
section of the Griffin amendment abso
lutely strips the Civil Rights Act of 1964
of its application to most current school
desegregation problems; the third section
lowers the barrier of constitutional pro
tection in any acti.on on a decree for de
segregation so long as any appeal or
motion is pending, and encourages the
whole panoply of frivolous appeals and
delays for that purpose, into the picture.
with our consent and approval. I think
the Griffin amendment falls heavily of
its own weight simply because it goes
beyond what even reasonable people who
do not like busing but still understand
constitutional rights have to be safe
guarded may logically advocate. if there
is a scintilla of good faith in the propo
sition that they really do want families
and their children to have the constitu
tional right of an equal break. which is
what it comes down to, in respect of edu
cational opportunity.

I reserve the remainder of my time.
Mr. ALLEN. Mr. President, I yield 4

minutes to the Senator from West Vir
ginia (Mr. RANDOLPH).

The PRESIDING OFFICER. The Sen
ator from West Virginia.

Mr. RANDOLPH. I appreciate the
courtesy and the cooperation of the Sen
ator from Alabama (Mr. ALLEN).

Mr. President, I do wish to comment
briefiy on the amendment which is
pending. offered by the Senator from
Oklahoma (Mr. HARRIS) on behalf of
himself and the Senator from Indiana
(Mr. HARTKE).

As we talk about this subject of stu
dents participating on governing bodies
in institutions of higher learning, per
haps it is not inappropriate for me to
indicate that I had the opportunity as a
junior at Salem College in West Virginia,
to serve on the board of trustees. That
was in 1923.

In those years no one thought of hav
ing a student member of a college board
of trustees.

It was necessary for my father, Ernest
Randolph, to retire from the college
board, and the board of trustees in that
instance elected me to fill the unexpired
term of my father. I was subsequently re
elected and reelected, and in the year
1972 I am still a member of the Salem
College Board of Trustees. My interest
then as a student and my interest later
has been a continuing one-to develop
that college to the very best of our abil
ity to serve young persons not only in
West Virginia but those from other
States as well.

Mr. President, it is my belief that
student representation on governing
boards of institutions of higher learning
is a sound policy.

I shall support the amendment, and I
ask the sponsors to allow me to join as a
cosponsor.

Mr. HARRIS. Mr. President, will the
Senator yield briefiy?
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thing and at the very first court test it
will be held to be unconstitutional, null,
and void, and no limitation on busing
will have been enacted."

So, Mr. President, those two points
made by the Senator from New York I
wanted to answer on behalf of the pro
ponents of the Griffin amendment. I
yield the distinguished Senator from
New York such time, within our limita
tion, as he may require to respond to my
statement.

Mr. JAVITS. Mr. President, I yield my
self 1 minute.

I would suggest, since the time for the
vote is almost upon us, that the amend
ment be withdrawn and that we suggest
the absence of a quorum. Is that agree
able to the Senator from Alabama?

Mr. ALLEN. Well, the amendment is
not mine. I have no object.ion.

Mr. JAVITS. No, I will v..ithdraw it.
Mr. President, I withdraw the amend

ment and suggest the absence of a quo
rum.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. HARRIS. Mr. President. I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
BENTSEN). Without objection, it is so
ordered.

The hour of 11 :45 a.m. having arrived,
under the previous order the Senate will
proceed to vote on the question of agree
ing to the amendment (No. 953) offered
by the Senator from Oklahoma (Mr.
HARRIS). The yeas and nays have been
ordered, and the clerk will call the roll.

The legislative clerk called the roll.
Mr. BYRD of West Virginia. I an

nounce that the Senator from Indiana
(Mr. HARTKE), the Senator from Wash
ington (Mr. JACKSON), the Senator from
Minnesota (Mr. HUMPHREY), and the
Senator from Arkansas (Mr. FULBRIGHT)
are necessarily absent.

I further announce that, if present
and voting, the Senator from Minnesota
(Mr. HUMPHREY), and the Senator from
Washington (Mr. JACKSON) would each
vote "yea."

Mr. SCOTT. I announce that the Sena
tor from South Dakota (Mr. MUNDT) is
absent because of illness.

The Senator from Michigan (Mr.
GRIFFIN) is detained on official business.

The result was announced-yeas 66,
nays 28, as follows:

[No. 64 Leg.)
YEAB-66

McGee
Saxbe
Scott
Smith
Stafford
Taft
Tower
Weicker

Allen
Anderson
Baker
Beall
Bellmon
Bennett
Brock
Buckley
Chiles
Cotton

NAY8-28
Curtis
Dominick
Ervin
Fannin
Fong
Goldwater
Gurney
Hansen
Hruska
Jordan, Idaho

NOT VOTING-6
Fulbright Hartke Jackson
GrlJfin Humphrey Mundt

So Mr. HARRIS' amendment was agreed
to.

Mr. HARRIS. Mr. President, I move to
reconsider the vote by which the amend
ment was agreed to.

Mr. RANDOLPH. Mr. President, I move
to lay that motion on the table.

The motion to lay on the table was
agreed to.

Mr. CHILES. Mr. President, I voted
against Senator HARRIS' amendment
making it the sense of the Senate to urge
at least one student to be a member of
all college governing boards.

I am aware that student interest runs
high in favor of representation and that
experience with student trustees has been
excellent; and I believe that local colleges
and universities would be wise to make a
structural change to provide for in
creased student-'administration dialog.
Student trustees would, undoubtedly,
make the governing boards more respon
sive. However, I believe this is an area
that Congress ought to leave up to the
individual colleges and universities.

I think the idea of student representa
tion on college governing boards is sound
and that colleges would be wise to imple
ment it. But I also believe that this is a
matter which ought to be left up to the
discretion of the colleges themselves.

Mr. SPARKMAN. Mr. President, as one
who is opposed to the busing of children
to achieve racial balance" I feel that
much of the debate on this issue has not
been directed to the heart of the matter.
Those who favor the busing of children
contend that they are doing so because of
their opposition to segregated schools.

Mr. President, the issue is not segre
gated schools versus integrated schools.
The simple truth is that busing, as it has
been utilized and as it is threatened to be
utilized, is destroying the neighborhood
schools of America. That, and that alone,
is the issue before us. Do we want to pre
serve neighborhood schools as meaning
ful social and educational institutions in
our country? I feel that we must.

I believe that Senators know of the
work that I have done during my years in
Congress in the field of housing. My
single goal in all these years has be~n to
make it possible for every AmerIcan,
regardless of his economic or social

.• status, regardless of his race, religion, ?r
national origin, eo have a decent home 10
which to live. This goal was born of a
steadfast conViction, which endures with
increasingly greater strength as time goes
by, that the home is a meaningful insti
tution in our society, and that people who
have a decent place in which to live are
better citizens in every way. Pride. in
one's home gives him a sense of belongmg
to the community, and this is especially
true of children.

Mr. President, so it is with neighbor-

Nelson
Packwood
Pastore
Pearson
Pell
Percy
Proxmlre
Randolph
Ribicoff
Roth
Schwelker
Sparkman
Spong
Stennis
Stevens
Stevenson
Symington'
Talmadge
Thurmond
Tunney
Williams
Young

Harris
Hart
Hatfield
Hollings
Hughes
Inouye
Javits
Jordan, N.C.
Kennedy
Long
Magnuson
Mansfield
Mathias
McClellan
McGovern
McIntyre
Metcalf
Miller
Mondale
Montoya
Moss
Muskle

Aiken
Allott
Bayh
Bentsen
Bible
Boggs
Brooke
Burdick
Byrd, Va.
Byrd, W. Va.
Cannon
Case
Church
Cook
Cooper
Cranston
Dole
Eagleton
Eastland
Ellender
Gambrell
Gravel

Mr RANDOLPH. I yield.
Mr: HARRIS. Mr. Presid~n~, I ask

unanimous consent that the distmguish
ed Senator from West Virginia (Mr.
RANDOLPH) and the distinguished Sena
tor from Minnesota (Mr. MONDALE) be
shown as cosponsors of the amen~ent.

The PRESIDING OFFICER. WIthout
objection, it is so order~d.

Mr. ALLEN. Mr. PresIdent, how much
time do I have remaining?

The PRESIDING OFFICER. The Sen
ator has 5 minutes remaining.

Mr. JAVITS. Mr. President, will ~he

Senator allow me to proceed for 1 mm
ute?

Mr. ALLEN. Yes.
Mr. JAVITS. Mr. Pre~ident, I have

not spoken on the HarrIs amendment,
and I was not present yesterda~, because
of duties in my State, but I wIsh to ex
press myself as favorable to it, as has the
manager of the bill, the Senator from
Rhode Island (Mr. PELL).

I believe that we will work out in ~on

ference a particularization of t?-e Idea
which is here contained, but I th10k it is
important that students should have .8.
place on the governing boards of theIr
colleges and universities. I have so urged
in my own State, including my own alma
mater, and I shall vote for and support
this amendment.

I thank my colleague.
Mr. ALLEN. Mr. President, I yield

myself such time as I may consume.
The distinguished Senator from N~w

York has pointed out and made a bnef
point of the fact that under the Scott
Mansfield amendment, which I oppose
and I hope the majority of the Senate
will oppose, the local educational institu
tion or the local educational agency does
not have to accept Federal funds for
busing unless it wants to.

But, Mr. President, if the Federal co~rt
orders an educational agency to bus Its
students from one end of the county to
another, from one school district to an
other, where is it going to get the money?
It would be forced to calIon the Federal
Government. So that is no concession at
all, to say that the school board does ~ot
have to ask for Federal funds for busmg
unless it wants to. If the long arm of the
Federal Government is reaching out and
saying to that agency that it has gO~ ~o

bus it has to bus, and the only way It IS
gO~g to get the funds for busing is to
call on the Federal Government. So that
section is absolutely worthless and mean
ingless.

Mr. President, the opponents of the
Griffin amendment, which withdraws
jurisdiction from the Federal courts, or
any courts, to order busing for the l?u~

pose of creating racial bal~nce, s~y It IS
unconstitutional. Mr. PreSident, If they
thought it was unconstitutional, do you
think they would have put up the bruis
ing battle that they have put up against
this amendment, using all of the force
and power of the joint leadership to mus
ter the Scott-Mansfield amendment in
ahead of the Griffin amendment, so as to
get the first vote? The~ know, or ha,:e
reason to believe, that thiS amendment IS
constitutional. If they though it was not
constitutional, they would just sit back
and say, "All right, go ahead and pass
your amendment. It does not mean any-
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hood schools. My files are filled with let
ters from parents a.nd children, both
black and white, pleading with me to
make it possible for the children to at
tend their neighborhood school. I need
not go into greater detail about this be
cause I know that the files of every Sen
ator are similarly filled.

Community pride, Mr. President, is a
rather complicated thing. It emanates
from quite a variety of things. A little
girlloo;rg forward with unbounded thrill
to playing a part in the school play, be
cause she knows, not only that her par
ents will be bursting with pride as they
sit in the aUdience, but their neighbor
hood friends are also there. She wants
so badly to impress the people she knows
and she fully expects that,as she makes
her way around the neighborhood the
following week, she will receive the praise
that she deserves. A high school boy goes
into the Friday night football game con
fident that the male adult leadership of
his community is looking on, and that he
is in no small way the community's
standard bearer. A school band is pre
sented with the opportunity to partic
ipate in a parade or band festival, and a
sense of belonging springs to life when
the community joins together in a fund
drive to pay the expenses. I could go on
and on.

The point, Mr. President, is that the
neighborhood school in America is more
than just a tradition, it is a strong,
vibrant, meaningful institution, which
contributes greatly to the social well-be
ing of communities throughout our land.
If there are problems of malappropria
tion of school funds or of unequal educa
tional opportunities, other solutions
must be found which do not bring on
the demise of neighborhood schools.

I need not remind Senators of the
urban problems that beset us. In my
view, the neighborhood school in an
urban community is the single most ef
fective core around which the commu
nity can build a sense of responsibility
and pride. It seems to me that we shall
do no more than compound our problems
by destroying neighborhood schools.

Mr. President, the proponents of bus
Ing seem willlng to overlook the effect
that busing has upon the children in
volved. These children are made to feel
that they are simply pawns to be shifted
from pillar to post without regard for
their and their parents wishes. They are
herded Into a. strange school where few
of the students feel any sense of pride or
belonging toward the school. Discipline
problems are grea.tly increased, and it
becomes virtually impossible to maintain
the kind of student attitude and school
atmosphere that is necessary to the
learning process. After all, Mr. President,
education is the name of this game. Are
we not to be concerned about the quality
of education our children wilI receive?

Mr. President, the responsibilities of
citizenship are learned. They are learned
from one's experiences in his commu
nity and from what he is taught at home,
at church and at school. A person can
learn these responsibilIties easily enough,
but for them to become meaningful to
him and for him to want to practice good
citizenship, he must feel that he has a

stake in the community where he lives.
Just as he gets this feeling from having
a decent home in the community, he also
gets it from having a good school in the
community to which he can send his chil
dren. But more importantly, his children
get this feeling from a neighborhood
school at a time in their lives when their
social attitudes are being molded. Doing
away with neighborhood schools will de
prive communities throughout America
'\Vith their most effective tool in teaching
their children the responsibilities of good
citizenship. I hope that the Senate will
not let this happen.

Mr. President, the Senate will face up
to its responsibility on this issue today.
In my view, we should do so by providing
clearly in the bill that the Federal courts
do not have jurisdiction to order that
schoolchildren shall be transported to
school on the basis of race, color, religion,
or national origin. In other words, we
should limit the jurisdiction of the courts
to order forced busing for the purpose
of achieving racial balance. As I have
said, we. should deny the courts the power
to destroy neighborhood schools in
America.

Those who favor busing have grasped
at every straw during the course of this
debate. They have attempted to make it
appear that the adoption of the amend
ment which I support-the Griffin
amendment-would make it impossible
for Federal courts to enforce the
Supreme Court decision against seg
regated schools. Nothing could be fur
ther from the truth. In his statement to
the Senate yesterday, Senator GRIFFIN
set out in detail the powers that would
remain vested in Federal courts to deal
with segregation cases.

Busing proponents have said that the
Griffin amendment is unconstitutional. I
think not. The power of Congress to limit
the jurisdiction of Federal courts is
clearly established in article III of the
Constitution. Article III provides.

The judicial power of the United states,
shall be vested in one supreme court, and
In such Inferior courts as the Congress may
from time to time ordain and estabZish.

Not only is it clear that the power to
establish or abolish lower Federal courts
carries with it the power to prescribe and
limit their jurisdiction, but there is am
ple precedent supporting the power of
Congress to so prescribe and limit. As
the Senator from Michigan (Mr. GRIF
FIN) stated yesterday, Congress with
drew from the Federal courts the power
to issue antiunion injunctions with the
passage of the NOlTis-LaGuardia Act in
1932.

The Griffin amendment does not take
away from the Federal courts the power
to enforce the law as set forth by the
Supreme Court in the Brown case. The
only thing it does is to withdraw from
the courts the authority to so enforce
the law through the issuance of orders
that schoolchildren must be bused to or
from school solely on the basis of their
color, race, religion, or national origin.
Such orders have proved to be totally
unreasonable. They have placed terrible
burdens upon school systems through
out America. They have placed uncon
scionable burdens upon parents and

schoolchildren. They have destroyed a
time-honored and meaningful social
force for community wellbeing-the
neighborhood school. And they have cre
ated schools where quality education
simply cannot exist. In the face of all of
this, the Congress-exercising the pow
ers granted to it in our great Constitu
tion-has not only the power, but a clear
and present duty, to take action to forbid
these totally disruptive court orders.

Mr. PELL. Mr. President, during this
past week's debate on busing, we have
all too often heard from those with
emotional commitments pro or con.
However, thinking about the debate, I
find it hard to remember hearing the
views of educators on this question.
Therefore, I was particularly struck by
a statement, released today, signed by
certain Chief State School Officers,
which opposes amendments which would
prohibit the Federal courts from exer
cising jurisdiction over transportation
to achieve school desegregation. The
Chief State School Officers, in a Novem
ber 17 meeting, endorsed transportation
of students as a "viable means of achiev
ing equal educational opportunity." I ask
that the signed release of certain Chief
State SChool Officers be made part of
the RECORD at this point.

There being no objection, the state
ment was ordered to be printed in the
RECORD, as follows:

At the November 17, 1971 meeting of the
Council of Chief State School Omcers In
Louisv1lle, Kentucky, resolutions were
adopted supporting the principle of desegre
ga.tlon of our nation's schools and endorsing
the method of transporting students to at
tain this end as one viable means of achiev
ing equal educational opportunity.

We, the undersigned Chief State SChool
Officers, have made the commitment to re
sist all efforts which impede or prohibit
school desegregation. We view With alarm
the recent attempt to amend the Higher
Educllltion Act so as to prohibit the Federal
courts from exercising any jurisdiction over
transportation of pupils to achieve desegre
gation. We view this as a IImltatlon of the
options of school omclaIs to achieve the de
sired end of the provision of equal educa
tional opportunities through desegregated
schooling.

[Statement signed by the folloWing Chief
State School Omcers, Tuesday, February 29.
1972: Floyd Christian (Fla.), Carol! McGary
(Maine), Nell Sullivan (Mass.), Ewald
Nyquist (N.Y.), Fred Burke (R.I.). Joe
Oakey (Vt.), Daniel Taylor (W.Va.) 1

Mr. PELL. Mr. President, reaction to
the Senate's adoption of the Griffin
amendment is starting to be heard. The
Senate by its action last Friday took a
step backwards--in attempting to deal
with busing, all efforts taken to segre
gate the schools have been arrested.

A most interesting and meaningful
editorial appeared in the Providence
Journal of February 29, 1971. It speaks
clearly of just what is at stake in today's
vote. I ask unanimous consent that that
editorial be placed in the RECORD at this
point.

There being no objection, the editorial
was ordered to be printed in the REC
ORD, as follows:

BUSING COMPROMISE

When the United states Senate convenes
today, it will face a critical issue--a decision
on how best to handle the welter of blUa



and amendments on school busing. The
country will be best served by a decision to
support the compromise sponsored by sen.
Mike Mansfield, Democrat of Montana, and
Sen. Hugh Scott, RepUblican of Pennsylvania,
and supported by the Senate last Thursday.

For a while as the week drew to a close,
it appeared that the Mansfield-Scott pro
posal would prevail. But late last Friday, in
the absence of many senators, including five
Democratic candidates for the presidency,
a tough anti-busing amendment, sponsored
by Sen. Robert P. Grltfin, RepUblican of
Michigan, passed by the narrow vote of 43
to-40.

The candidates were not the only missing
senators. At least 12 others were out of Wash
ington, apparently secure in the belief that
the support given the Mansfield-Scott blll
would stand. Now, Senator Mansfield has
summoned the senators back from the cam
paign trail and from whatever other press
ing items of business drew them from at
tendance last Friday.

The Mansfield-Scott proposal would permit
llmited busing of children but not to schools
of inferior quallty and not across existing
school district lines unless the Supreme
Court orders it. It also would 'bar federal
subsidies for busing unless a school district
requests help. Like all compromises, the pro
posal did not please diehard supporters or
opponents of busing.

The Griflln proposal also is an amendment
to the federal aid-to-education bill which
carriers funds to help local school districts
finance desegregation. It 15 very tough; it
would ellmlnate federal authority to order
children bused to achieve racial balance In
the schools. It does not go as far as proposed
and unreasonable constitutional amend
ments, but it is hardnosed.

The great virtue of the Mansfield-Scott
proposal is that it leaves the door open to
local option. By its nature, i,t keeps the is
sue in the area of statutory law and avoids
the risk of trying to resolve an administra
tive problem by writing an amendment to
the Constitution. Its purpose is to defuse a
divisive issue with reason.

Senators John O. Pastore and Claiborne
Pell supported the Mansfield-Scott legislation
last week and presumably can be expected
to stand firm with the two leaders today.
Perhaps their best immediate contribution
would be to help Senators Mansfield and
Scott steer the compromise through the
shoals of rough parliamentary seas today.

WILL CONGRESS REALLY ACT ON BUSING?

Mr. STENNIS. Mr. President, many
pages of the RECORD of this great body are
now filled with debate on the issue of
busing schoolchildren out of their own
neighborhoods. After all these hours of
Senate time have been spent and many
thousands of words have been spoken,
the dust has finally cleared and the
question before 1,1S is simple: Will Con
gress act on busing or will it refuse to
act? It is, I say, now a simple question
on which every Senator is thoroughly in
formed. The Griffin amendment forbids
Federal courts to order busing and thus
puts an end to many of the abuses which
have been visited upon our young chil
dren. The Scott-Mansfield amendment,
on the other hand, does absolutely
nothing positive to halt this outrage. The
only real antibusing element of the
Scott-Mansfield amendment is its title.

While I have the greatest respect for
the cosponsors of that amendment, as
they well know, I truly believe that the
only effect of their amendment is to
simply put off any real action on the
busing issue until after the fall elections.

I also believe very strongly that they are
in error in trying to delay such action.
Just because the busing issue stirs up
strong emotion in this country is no rea
son to run away from it, which is what
the Scott-Mansfield amendment does.
Since that amendment is only effective
until June of next year, it merely puts
off urgently needed congressional action.
Avoiding the issue in that way would be
be a grave error, in my opinion. Every
candidate for President and for the Sen
ate or House should be called on to
state his position before the election on
the issue of busing, and the Griffin
amendment is the only one before the
Senate with any real meaning. The peo
ple demand action now, and as their
elected representatives, we are duty
bound to heed their wishes.

Let us consider more closely, by way of
contrast, the Scott-Mansfield amend
ment, which is in three sections. The
first section forbids the use of Federal
funds for busing if it risks the health or
impinges on the educational opportuni
ties of children.

Mr. President, it is almost incredible
that we have reached a point in this
country where we need such a law, but
it is true. This provision admits that
Federal court orders in many districts
are now so severe as to actually risk the
health and impinge UpOn the education
of our children. Under present law, how
ever, the persons to decide whether a
child's health or education would be
damaged by a busing order are the same
authorities and Federal bureaucrats
who have already required such abusive
busing plans in the past. This part of
the amendment Is clearly insufficient.

Section (b) of the Scott-Mansfield
amendment forbids any agency of the
Federal Government to expend money
for busing unless constitutionally re
quired. This language, as well as the
language about racial imbalance In sec
tion (a) deftly destroys the effect of both
the Mondale and Stennls-Ribicoff
amendments requiring uniform nation
wide application of school desegrega
tion policies In this country because It
freezes in by implication the old de jure
de facto distinction between school seg
regation in the South and elsewhere.

This amendment once again attempts
to create a distinction between northern
and southern school districts long after
all objective observers In the public
press, Congress, and even HEW, have
agreed that the old de jure-de facto dis
tinction is totally invalid.

The latter part of section (b) forbids
Federal agencies to bus any child to an
inferior school. This provision, in prac
tice, would mean that Federal money
could be used to bus black children Into
white schools but not to bus white chilo':
dren into black schools. If we are to
abolish busing, we should do It fairly,
and our action should apply equally,
across the board, to all children. In ef
fect, this provision which would allow
the busing of black children but not of
white Is a fiagrant vJolation of the equal
protection clause and would not ll}-St 2
minutes before the Supreme Court.

Section (c), which appears to stay
busing orders pending appeal, In reality
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does no such thing, since It Is llmIted to
busing across district lines. Only one case
in this entire country would be affected
by such a stay and that Is the Rich
mond, Va., case. While a stay in that case
is a very fine and commendable thing,
I must ask: What about the children in
Detroit, Mich.; Denver, Colo.; Charlotte,
N.C.; and Jackson, Miss.? ThIs section
affords them no protection whatsoever
since they are all bused many miles
within their own districts.

In summary, then, the Scott-Mans
field amendment does virtually nothing
to stop busing, but is a mere political
trick to make voters think Congress has
acted to stop busing. The fair thing to
do would be to strike the title of this so
called anti-busing amendment, and re
title it "Amendment To Avoid Action on
Busing Until After the Election." Under
that title, citizens would know the pro
posal for what it really Is.

Compare to the empty shell· which Is
the Scott-Mansfield amendment the ef
fective and SUbstantial provisions of the
Griffin amendment.

First, it takes away all Federal court
jurisdiction to order busing of any
child, anywhere, just because of his race.
Second, it forbids any Federal agent
from threatening to withhold funds in
order to force a school district to bus Its
children against its will.

Third, it stays indefinitely-and not
just until next June-all court orders re
quiring any student to attend a school
other than his own neighborhood school.
It does not apply just to one school dis
trict as the Scott-Mansfield version does,
but to all school districts of this country
equally, and I urge my fellow Senators
to show their opposition to busing and
to take positive action to stop it by sup
porting the Griffin amendment.

Mr. BENNETT. Mr. President, toda.v
the Senate will again decide the fate of
the Griffin amendment dealing with
schoolbusing. Last week I voted In favor
of that amendment and intend to do so
again today. I should like to outline the
reasons why I will take this position. I
believe the Griffin amendment is con
stitutional. Certainly the Congress of the
United States has the power to limit the
jurisdictional authority of Federal courts
other than the Supreme Court. In the
Griffin amendment the Congress Is
merely delineating a congressional Intent
and policy which I do not believe vio
lates the rights of any American or Is
contrary to the spirit or the letter of
the Constitution.

I firmly believe that every American,
black and white, has the right to attend
schools of equal quality. I believe the
courts of the United States starting with
the historic 1954 decision have been say
ing that with complete justification. I
believe this can and should be accom
plished without resorting to the ex
tremes and the foolishness of busing
children away from their. neighborhood
schools. I believe also that the large ma
jority of the American people, both
blacks and whites, are opposed to this
concept.

I question the wisdom of spending so
much money for buses and salaries to
transport children" when that money
could be spent more wisely to improve
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the actual educational experience and the
physical plant of lichools that do not
measure up to the quality to which all
Americans are entitled. I think the school
busing practice is a false hope. I ques
tion the wisdom of busing children from
good schools to inferior schools. Because
by so doing you have damaged the edu
cational experience of those who are in
top quality schools. I believe the answer
lies in improving and upgrading the
schools where quality education does not
exist. In other words, I think we should
address ourselves to the immediate prob
lem and stop the foolishness of dancing
around the periphery by busing children
long distances across town and in some
cases into other counties.

I also question whether in this whole
process anybody has looked at the im
pact of busing upon the children. What
have we gained if we require a child to
ride a schoolbus for an additional 1 or 2
hours a day? To achieve the equality
that some people think can be obtained
through busing will require in some cases
that children arise much earlier in the
morning to ride a cold schoolbus many
miles across town or into 'another county.
They spend the day in 'a new school and
a strange neighborhood only to have to
ride the bus 'back, returning home much
later than normal. I think there are
enough pressures now tearing away at
the American family and the American
home that we do not have to absent our
children even longer from this environ
ment. It is not uncommon in some
school systems for children to return
home and find themselves with from 1 to
3 hours of homework. If you add to this
an additional hour or two to ride a
schoolbus I think you have added addi
tional pressures to the child; you have
imposed additional outside interference
upon the family and I think you have
solved none of the problems. which the
school busing was designed to resolve.
For these reasons I think it is manda
tory that the U.S. Senate retain the Grif
fin amendment. I think it is time that we
return to reason in this area and not
only refiect the wishes of all Americans
but see the fallacy of the concept in
volved. I believe it is time that we at
tacked the problem itself and that is in
adequate schools where they now exist.
Because of these factors I will support
the Gri1fin amendment.
OPPOSITION TO SCOTT-MANSFIELD SUBSTITUTE

Mr. ALLEN. Mr. President, if the Sen
ate passes the Scott-Mansfield proposal,
a constitutional amendment will become
necessary and, in my judgment, inevi
table. The reason is that the proposal
simply does not address itself to the sub
stantive problems which have given rise
to the school busing controversy.

The proposal will not stop a single
U.S. district court judge from entering
racial-balance decrees. It will not stop
massive forced busing and cross
busing to achieve racial balance. It does
not repudiate the hideous racist doctrine
of racial balance in schools. It will not
put an end to consolidation of schools
involving separate political subdivisions
of a state to achieve racial balance in
schools.

It will not save a single community
school. It will not save a single neighbor
hOOA school, and it simply will not put an
end to the massive school closings and
pairings which require busing and cross
busing across cities and counties. In
short, it will not stop forced uprooting of
schoolchildren, and their transportation
from home communities and neighbor
hoods to strange and distant schools.

To the contrary, the Scott-Mansfield
iJroposal specifically condones, and would
write into the law, congressional ap
proval of U.S. district court orders which
require, and I quote:

The transfer and transportation of any
student or students from one local edUca
tional agency to another or which requires
the consol1dation of two or more educational
agencies for the purpose of achieving racial
balance among students with respect to race,
sex, rel1gion or socioeconomic status.

Mr. President, I have quoted from the
third section of the Scott-Mansfield pro
posal. The only concession in this section
is the requirement that the effectiveness
of such court orders shall be postponed
until appeals have been exhausted or un
til the time for such appeals have ex
pired. This provision is substantially the
Broomfield amendment, adopted by the
House in specific recognition of the
U.S. district court order in the Detroit,
Mich., school case. That order contem
plates massive consolidation of separate
school districts in the Detroit area for the
purpose of achieving racial balance. The
provision provides for a delay but noth
ing else. It merely recognizes the power
in U.S. district courts to enter such
orders.

Mr. President, the question is, What
does the Scott-Mansfield proposal offer
in regard to U.S. district court orders
other than to delay the effectiveness of
such orders? The answer is: Nothing!

Let us turn now to the first section of
the proposal. Here, too, the provision
contemplates that U.S. district court
judges will continue to order racial bal
ance in all schools.

However, it appears that a bit of hand
washing is in order, so it is provided that
Federal funds may not be used for the
purpOse of 'providing transportation un
less specifically requested by local school
officials. At first glance, this seems to be
a reasonable proposition. However, it be
comes meaningless once we realize that
U.S. district court judges continue em
powered to close schools and pair schools
in order to achieve racial balance. Under
the circumstances, in many cases there
would be no way for children to get to
such racially balanced schools to which
they have been ordered without trans
portation. So, naturally if local school
officials ask for funds for busing, it is
there for them and Federal judges know
it.

Mr. President, there is something cyni
cal about this pretended disallowance of
funds for busing. The cynicism comes
through loud and clear when we realize
that the bill to which the Scott-Mans
field amendment is to be added provides
funds to be used to encourage construc
tion of fantastic school conglomerates
and school complexes referred to as
"school parks:' Few pupils can reach

such schools without transportation.
Naturally, the money is available for
busing to such experimental labora
tories.

In fact, under the bill, grants are made
contingent on the establishment in each
school district of at least one racially
balanced school which is also integrated
by socioeconomic status of the families
of 'pupils. How will the pupils get to such
school? By busing-paid for from funds
authorized by the act.

In short, while this Scott-Mansfield
proposal purports to prevent the use of
Federal funds for busing, the blll itself
authorizes funds for establishment of
schools which would be useless without
some means of mass transportation of
stUdents. Furthermore, this blll author
izes funds for every busing order and
decree which may be issued by every U.S.
district court judge in the United States.

Mr. President, I suggest that we real
istically recognize this proposal for what
it is. It is a massive busing proposal.
Make no mistake about it.

Turning now to the second section of
the Scott-Mansfield proposal, we read
all the things which Federal agents and
agencies may not do by way of rule, regu
lation, and guidelines unless, and here is
the catch, "unless required by the Con
stitution." What this means, of course,
is that Federal agents will not tlo this
and not do that unless it has been re
quired by a U.S. district court judge.

Mr. President, this is the same old,
time-worn dodge, which has been so suc
cessfully used in the past to scuttle any
legislation intended to curb the destruc
tive effects of racial balance decrees.

Mr. President, let us take another look
at this phrase, "except as required by
the Constitution."

The Supreme Court has said that ra
cial balance is not required by the Con
stitution. Congress has excluded racial
balance as a requirement under two pro
visions of the Civil Rights Act of 1964.
Yet, U.S. district court judges continue
to issue racial balance decrees and con
tinue to compel whatever is necessary to
achieve racial balance including the
closing of perfectly good neighborhood
and community schools. And, the U.S.
Supreme Court continues to give its
blessings to such decrees, not as required
by the Constitution or by act of Congress
but as a proper exercise of discretionary
equity powers of U.S. district court
judges. So what does the term mean
it means nothing but what may be re
quired by a Federal judge and that is
the problem and the source of the
trouble.

Mr. President, the provisions of sec
tion 2 which limit the power of certain
Federal officers and employees to require
transportation where the time and dis
tance of travel is so grea t as to risk the
health of the child or significantly im
pinge on his or her educational process
is redundant. The U.S. Supreme Court
has already recognized such a limitation
so why put it in this proposal except
to mislead the people? Federal Courts
alone are empowered to decide what im
pinges on the educational process. In
short, repetition of this language is pure
eye wash. What is said is that if such
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courts rule that time and distance in
volved in busing impinges on the edu
cational process, the Federal offlcers and
agents would not require it. Some deal.

There is another provision in this sec
tion which is most likely to mislead. It
too is a limitation on busing and pro
hibits Federal offlcers and employees
from requiring busing,

Where the educational opportunities avail
able at the school to which it is proposed
that such student be transported will be
substantially inferior to those offered at the
schools to which such student would other
wise be assigned under a nondiscriminatory
system of school assignments based on geo
graphic zones established without discrim
ination on account of race, color or national
origin.

Mr. President, I am certain that the
language I have quoted is intended to
calm the fears of people in Michigan, New
York, California, and other States where
the people are under the threat of a court
ordered school consolidations and result
ant massive busing. However, let us bear
in mind that this provision is a limita
tion on the discretion of certain Federal
employees and that it is not a limitation
on so-called equity powers of U.S. dis
trict court judges who alone will deter
mine what schools are "substantially in
ferior." Once a court has decided on
consolidation of schools, it matters not
to the judge how the students get to the
school to which assigned. The judge
knows-thanks to the scott-Mansfield
proposal-that Federal funds will be
available to bus the children there.

However, if we were to indulge the as
sumption that this "inferior school" pro
vision would save anybody from the fate
visited on schools and schoolchildren in
Southern States, then the provision
would clearly contradict section 702 of
the main bill Which provides that the
Civil Rights Act and other laws on the
subject of school segregation shall be
applied uniformly throughout the United
states.

Mr. President, they cannot have it
both ways-they cannot provide an out
for school systems outside the South and
at the same time keep faith with the
uniformity pOlicy in the bill itself.

Mr. President, it is obvious even if it
were not admitted that this proposal is
the result of a concerted effort to defuse
the busing issue. It won't work-the peo
ple will not be fooled again by hemming
and hawing and slick parliamentary
tricks and slippery language inserted in

, bills and amendments.
The fact is that the Scott-Mansfield

proposal is a busing bill, purely and sim
ply. It finances every busing scheme that
any and all U.S. district court judges in
the United States may dream up as well
as some concocted by the U.S. Depart
ment of Education. The judges will
thank you-the bleary-eyed radicals in
the Department of Health, Education
and Welfare will thank you-but the
American people will thank you for
nothing!

Mr. President, it is my judgment that
the rug has been yanked from under
President Nixon. His promise to study
the problem extended hope of relief
from ruinous busing. AIl that is empty
rhetoric now unless--a.nd this is impor-

tant-unless he gets behind a constitu
tional amendment or a bill to effectively
limit the power of U.S. district court
judges to enter orders which directly
require or have the necessary effect of
requiring the transportation of pupils to
achieve racial balance in public schools
now under the iron heels of their juris
dictions.

Mr. MANSFIELD. Mr. President, if I
could have the attention of the senate
on behalf of the distinguished minor
ity leader--

Mr. RANDOLPH. Mr. President, may
we have order in the senate?

The PRESIDING OFFICER. The Sen
ate will please come to order.

Mr. MANSFIELD. And the Senator
from Munt~na, I ask unanimous consent
to have only 10 minutes allotted on each
of the next four or five amendments be
cause they will come in rapid succession.

If there is no objection on the part of
the Senate, it is now on notice that there
will be 10 minutes time on each vote.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from Montana?

Mr. JAVITS. Mr. President, without
objecting-and I shall not-I should like
to call the attention of the distinguished
majority leader to something. Before one
of the votes, there will be a half hour's
debate, is that not correct?

Mr. MANSFIELD. That is right.
Mr. JAVITS. Would the distinguished

majority leader consider leaving that
one out?

Mr. MANSFIELD. That one is aileady
out. That is taken care of in a previous
unanimous-consent agreement.

Mr. JAVITS. I thank the Senator from
Montana.

The PRESIDING OFFICER Is there
objection to the request of the Senator
from Montana? The Chair hears none,
and it is so ordered.

Mr. MONDALE. Mr. President, a par
liamentary inquiry.

The PRESIDING OFFICER (Mr. TuN
NEY). The Senator from Minnesota will
state it.

Mr. MONDALE. Is my understanding
correct that the next vote will be on the
pending Mondale amendment?

The PRESIDING OFFICER. That is
correct.

Mr. MONDALE. Under the present
parliamentary situation, am I further
correct that if one opposes the Griffln
amendment, he will vote "nay" on the
pending Mondale amendment because it
contains the Griffln amendment?

The PRESIDING OFFICER. That is
an interpretation of the Senator which
the Chair cannot consider. [Laughter.]

(At this point the Vice President as
sumed the Chair.>

The VICE PRESIDENT. The Senate
will be in order, please.

The hour of 12 o'clock having arrived,
the Senate will now proceed to vote on
the pending amendments in the follow
ing order.

Please, gentlemen, may we have order
in the Senate?

The first vote will occur on the Mon
dale amendment as amended, on which
the yeas and nays have been ordered.

The second vote will occur on the Grif
fin amendment as a perfecting amend-

ment to the language of the AlIen amend
ment proposed to be stricken out by the
Scott-Mansfield amendment, on which
the yeas and nays have been ordered.

The next vote will occur on the Scott
Mansfield amendment as a substitute for
language proposed to be inserted by the
Allen amendment, on which the yeas
have also been ordered.

The next vote will occur on the AlIen
amendment as amended, if amended.
There will be 30 minutes debate, to be
equally divided and controlled before the
vote on the Allen amendment as amend
ed, if amended.

The question now recurs on agreeing
to the Mondale amendment as amended.

On this question, the yeas and nays
have been ordered and the clerk will call
the roll.

Mr. ERVIN. Mr. PresIdent, a parlia
mentary inquiry.

The VICE PRESIDENT. The Senator
from North Carolina will state it.

Mr. ERVIN. Where is the Griffin
amendment? Is it not voted on in this?

The VICE PRESIDENT. The second
vote 'will come on the Griftin amendment.

Mr. ERVIN. I thank the distinguished
Presiding Offlcer.

Mr. MONDALE. Mr. President, a par
lin,mentary inquiry.

The VICE PRESIDENT. The Senator
from Minnesota will state it.

Mr. MONDALE. Is my understanding
correct--

Mr. PASTORE. Mr. President, may we
have order? We Cannot hear anything.
This is a very important vote.

The VICE PRESIDENT. Please, gen
tlemen, will senators please take their
seats?

Mr. MONDALE. Mr. President, is my
understanding correct that the present
Mondale amendment as-

The VICE PRESIDENT. Will the Sen
ator please withhold for just a moment?
The Chair will have to stop the procero
ingS until 'we have a sufficient degree of
order in the Senate so we can hear the
proceedings.

The Senator from Minnesota may
proceed.

Mr. MONDALE. Mr. President, is m~'

understanding correct that the present
amendment as amended includes the
Griffln amendment?

The VICE PRESIDENT. That is
correct.

Mr. MONDALE. So that adoption of
the amendment offered by the Senator
from Minnesota, as amended, would, if
adopted, include the adoption of the
Griffin amendment; is that not correct?

The VICE PRESIDENT. And the
adoption of the Griftin amendment and
the Scott-Mansfield amendment also.

Mr. MONDALE. I thank the Chair.
The VICE PRESIDENT. The question

is on agreeing to the amendment of the
Senator from Minnesota (Mr. MONDALE)
as amended.

On this question the yeas and nays
have been ordered, and the clerk will
call the roll.

The assistant legislative clerk called
the roll.

Mr. BYRD of West Virginia. I an
nounce that the Senator from Indiana
(Mr. HARTKE) and the Senator from
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So the amendment was rejected.
Mr. BYRD of West Virginia. Mr. Pres

ident, may we have order in the Senate?
May we have order in the galleries?

The VICE PRESIDENT. The Senate
will be in order. The occupants of the
galleries are cautioned that the rules do
not permit demonstrations.

The question is on agreeing to the
amendment of the Senator from Michi
gan. On this question the yeas and nays
have been ordered, and the clerk will call
the roll.

Mr. GRIFFIN. Mr. President, a par
liamentary inquiry.

The VICE PRESIDENT. The Senator
will state it.

Mr. GRIFFIN. Mr. President, is the
vote now before the Senate the vote on
the so-called Griffin amendment to the
Allen amendment?

The VICE PRESIDENT. The Senator
is correct. The vote is on the Grl1lln
amendment as a perfecting amendment
to the language of the Allen amendment
proposed to be stricken by the Scott
Mansfield amendment.

Mr. GRIFFIN. Mr. President, I thank
the Chair.

The VICE PRESIDENT. On this ques
tion the yeas and nays have been ordered,
and the clerk will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. BYRD of West Virginia. I an
nounce that the. Senator from Indiana
(Mr. HARTKE) and the Senator from

RlblcolI
Smith
Sparkman
Spong
Stennis
Taft
Talmadge
Thurmond
Tower
Young

Pearson
Pell
Percy
Randolph
Roth
Saxbe
Schweiker
Scott
Stafford
Stevens
Stevenson
Symington
Tunney
Weicker
WIlliams

Magnuson
Mansfield
Mathias
McGee
McGovern
McIntyre
Metcalf
Miller
Mondale
Montoya
Moss
Muskie
Nelson
Packwood
Pastore

NAY8-34
Fannin
Gambrell
Goldwater
Griffin
Gurney
Hansen
Holllngs
Hruska
Jordan. N.C.
Long
McClellan
Proxmlre

NOT VOTING-3
Jackson MundtHartke

Dole
Dominick
Eagleton
Fong
Fulbright
Gravel
Harris
Hart
Hatfield
Hughes
Humphrey
Inouye
Javlts
Jordan. Idaho
Kennedy

Allen
Baker
Bentsen
Brock
Buckley
Byrd, Va.
ChIles
Cotton
Curtis
Eastland
Ellender
Ervin

So the Scott-Mansfield amendment in
the nature of a substitute for the Allen
amendment was agreed to.

Mr. SCOTT. Mr. President, I move to
reconsider the vote by which the amend
ment was agreed to.

Mr. JAVITS. I move to lay that mo
tion on the table.

The motion. to lay on the table was
agreed to.

The PRESIDING OFFICER (Mr.
TuNNEY). The question now recurs on
agreeing to the amendment of the
Senator from Alabama (Mr. ALLEN), as
amended.

Mr. JAVITS. Mr. President, a parlia
mentary inquiry.

The PRESIDING OFFICER. The
Senator will state it.

Mr. JAVITS. The text of the Allen
amendment is now the so-called Scott
Mansfield substitute, is it not?

The PRESIDING OFFICER. The
Senator is correct.

On this question, the yeas and nays
have been ordered, and the clerk will call
the roll.

Mr. ALLEN. Mr. President, is there
not time for debate?

The PRESIDING OFFICER. The
Senator is correct; 30 minutes, to be
equally divided.

Mr. ALLEN. I yield myself 7 minutes.
Mr. President, we have come full circle

with regard to this amendment. We
started off with a simple amendment to
title IX, section 901--

Mr. BYRD of West Virginia. Mr. Presi
dent, may we have order?

The PRESIDING OFFICER. The
Senate will be in' order. Staff members
will be seated, or leave the Chamber.

Mr. BYRD of West Virginia. Mr. Presi
dent, I hope the Sergeant at Arms will
keep staff personnel seated.

The PRESIDING OFFICER. The Ser
geant at Anns will see that order is
maintained. The Senator from Alabama
may proceed.

Mr. ALLEN. Mr. President, we have
come full circle in the consideration of
amendments to title IX, section 901,
which started some days ago when the
junior Senator from Alabama sought to

Jordan. Idaho
Long
McClellan
Proxmire
Randolph
Roth
Smith
Sparkman
Spong
Stennis
Taft
Talmadge
Thurmond
Tower
Young

Packwood
Pastore
Pearson
Pell
Percy
RlblcolI
Saxbe
Schwelker
Scott
Stafford
Stevens
Stevenson
Symington
Tunney
Welcker
Williams

Cannon
Case
Church
Cook
Cooper
cranston

Allen
Allott
Baker
Beall
Bennett
Bentsen
Bible
Brock
Buckley
Byrd. Va.
Byrd. W.Va.
Cannon
ChIles
Cook
Cotton
Curtis

Aiken
Anderson
Bayh
Bellmon
Boggs
Brooke
Burdick
Case
Church
Cooper
Cranston
Eagleton
Gravel
Harris
Hart
Hatfield
Hughes

Aiken
Allott
Anderson
Bayh
Beall
Bellmon

Washington (Mr. JACKSON) are neces
sarily absent.

1. further announce that, if present and
voting, the Senator from Indiana (Mr.
HARTKE) and the Senator from Washing
ton (Mr. JACKSON) would each vote
"nay."

Mr. GRIFFIN. I announce that the
Senator from South Dakota (Mr. MUNDT)
is absent because of illness.

The result was announced-yeas 47,
." nays 50, as follows:

[No. 66 Leg.]
YEAS-47

Dole
Dominick
Eastland
Ellender
Ervin
Fannin
Fong
Fulbright
Gambrell
Goldwater
Griffin
Gurney
Hansen
Hollings
Hruska
Jordan, N.C.

NAYS-50
Humphrey
Inouye
Javlts
Kennedy
Magnuson
Mansfield
Mathias
McGee
McGovern
McIntyre
Metcalf
MUier
Mondale
Montoya
Moss
Muskie
Nelson

NOT VOTING-3
Hartke Jackson Mundt

So Mr. GRIFFIN'S amendment (No. 935)
to Mr. ALLEN'S amendment was rejected.

The PRESIDING OFFICER (Mr. TuN
NEY). The question now recurs on the
Scott-Mansfield amendment as a sub
stitute for the language proposed to be
inserted by the Allen amendment, on
which question the yeas and nays have
been ordered, and the clerk will call the
roll.

The assistant legislative cler& called
the roll.

Mr. BYRD of West Virginia. I an
nounce that the Senator from Indiana
(Mr. HARTKE), and the Senator from
Washington (Mr. JACKSON) are necessar
ilyabsent.

I further announce that, if present and
voting,the Senator from Indiana (Mr.
HARTKE) would vote "yea."

I further announce that, if present and
voting, the Senator from Washington
(Mr. JACKSON) would vote "nay."

Mr. GRIFFIN. I announce that the
Senator from South Dakota (Mr.
MUNDT) is absent because of illness.

The result was announced-yeas 63,
nays 34, as follows:

[No. 67 Leg.]
YEAS-63

Bennett
Bible
Boggs
Brooke
Burdick
Byrd, W. Va.

Jordan, Idaho
Long
Mathias
McClellan
Proxmire
Randolph
Roth
Smith
Sparkman
Spong
Stennis
Taft
Talmadge
Thurmond
Towcr
Young

Pastore
Pearson
Pell
Percy
Ribicoff
Saxbe
Schwelker
Scott
Stafford
Stevens
Stevenson
Symington
Tunney
Weicker
Wl1liams

Allen
Allott
Baker
Beall
Bellmon
Bennett
Bentsen
Bible
Brock
Buckley
Byrd, Va.
Byrd,W. Va.
Cannon
Chiles
Cook
Cotton

Hartke

Washington (Mr. JACKSON) are neces
sarily absent.

I further announce that, if present and
voting, the Senator from Washington
(Mr. JACKSON) would vote "nay."

Mr. GRIFFIN. I announce that the
Senator from South Dakota (Mr.
MUNDT) is absent because of illness.

The result was announced-yeas 48,
nays 49, as follows:

[No. 65 Leg.]
YEAS-46

Curtis
Dole
Dominick
Eastland
Ellender
ErvIn
FannIn
Fong
Gambrell
Goldwater
Griffin
Gurney
Hansen
Hollings
Hruska
Jordan, N.C.

NAYS-49
Humphrey
Inouye
Javits
Kennedy
Magnuson
Mansfield
McGee
McGovern
McIntyre
Metcalf
Mlller
Mondale
Montoya
Moss
Muskle
Nelson
Packwood

NOT VOTING-3
Jackson Mundt

Aiken
Anderson
Bayh
Boggs
Brooke
Burdick
Case
Church
Cooper
Cranston
Eagleton
Fulbright
Gravel
Harris
Hart
Hatfield
Hughes
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amend section 901. That section provides
that no provision of this act shall be con
strued to require the assignment or
transportation of students or teachers in
order to overcome racial imbalance. I
pointed out that the phrase "overcome
racial imbalance" means to overcome de
facto segregation, so that the prohibition
against busing was only against busing to
overcome de facto segregation.

The amendment as offered by the jun
ior Senator from Alabama would have
provided that nothing in this act or any
other act should be construed as requir
ing the assignment or transportation of
students or teachers in order to establish
a racial balance in any school. That
amendment has been supplanted, so that
we now have before us the Scott-Mans
field amendment as an amendment to
section 901. Actually, there is nothing
leflt to be decided. Section 901, as it ap
pears in the bill, is absolutely worthless.
The Scott-Mansfield amendment is abso
lutely worthless, and very probably, in my
judgment, worse than worthless, because
it creates a false impression that some
thing is being done about the mass forced
busing of schoolchildren in order to es
tablish a racial balance.

Mr. President, the SCott-Mansfield
amendment does not make any change
of substance in the present law. In the
first place, it would provide that no
school district is required to accept Fed
eral funds for transportation of stUdents
without its consent, and it is not reqUired
to use any State funds without its con
sent. Mr. President, that is absolutely
worthless. That is not the point, whose
funds they use. If the Federal district
court requires a school board to bus
students from one end of the county to
the other end of the county, they are
going to have to use somebody's funds,
and naturally they are going to have to
use either State funds or Federal funds.
To say that Federal funds do not have
to be used Without their permission cer
,tainly is no concession at all, because
they are going to have to call on the
Federal Government for the money to
provide hundreds of buses, to provide
school bus drivers, and to maintain the
buses. So those two sections provide
absolutely nothing.

In the third section, provision is made
for the Richmond and Henrico and
Chesterfield Counties situation by pro
viding that any order in a situation such
as that, where school districts have been
consolidated for the purpose of creating
a racial balance should be stayed, until
June 30, 1973.

That order has already been stayed
by the higher court, the circuit court of
appeals. So absolutely nothing is accom
plished in this regard. It is the opinion
of the junior Senator from Alabama that
it would be much better to turn down
the Scott-Mansfield amendment, which
we are going to vote on again. It is like
a cat with nine lives; we are having to
vote on it at every turn. Unfortunately,
we have not been able to kill it a single
time except when it was tied in with the
Griffin amendment, and then the very
people who put the Scott-Mansfield
amendment on the Mondale amendment
voted against it, so that, by a very close

vote, we were depriVed of going to con
ference with the Mondale amendment,
which is a revision and restatement of
the Stennis amendment, and also the
Scott-Mansfield amendment which was
added to it, and then the Griffin amend
ment. So, with the sheer power of nwn
bel'S, the Senate has been denied the
right to go to conference with all three
of these measures in the bill.

We would be much better off without
the Scott-Mansfield amendment. We still
have the House amendments that will
be before the conference, which are much
better than Scott-Mansfield, which is ab
solutely worthless and, in the judgment
of the junior Senator from Alabama, is
a smokescreen to make it appear that
something is being done to stop busing
when actually something is being done
to permit busing.

If it were possible to offer another
amendment to the pending amend
ment-we have agreed that no more
amendments will be adopted-I would
offer an amendment to the Scott-Mans
field amendment, naming it "the busing
authorization amendment," because that
is exactly what it does. It is a pro-busing
amendment.

So let there be no mistake about it.
Do not let any Senator be in doubt about
what the issue is; because the Scott
Mansfield amendment, which is now the
amendment before the Senate, it having
supplanted or taken over the little
amendment which I offered, provides ab
solutely no relief. So if we hold out to
the country the assurance that some
thing has been done in this regard and
then the country has to operate under
the Scott-Mansfield amendment, it is
going to be very disappointed; because
the' amendment does not provide any
measure of relief whatever from the
forced, massive busing of little children.

Mr. President, we should not be sur
prised at this situation. The distin
guished minority leader, the Senator
from Pennsylvania (Mr. SCOTT), in an
interview with U.S. News & World Re
port, just last week, predlcted that Con
gress was not going to take any action
clarifying the mess with regard to forced
busing. He made that prediction. Thus
far, that prediction has come true, based
on the Senate action, because no clari
fication has been made. All that hfuSbeen
done is to restate some of the opinions
of the Supreme Court. That is already
the law. What is the use of going through
the motions of restating what is already
the decision law of this country?

Mr. President, where action is needed
is not only in limitations on the execu
tive department, because the Scott
Mansfield amendment does not provide
any limitation whatever on the courts,
except the one situation-so far as t
know, it is only one-that would roll
back to June 30, 1973, the decision or
order in a case such as the Richmond
case. What we need is a limitation on the
power of the court, and this amendment
does not even seek to reach the real need.

So the country is demanding an end to
the pernicious 1,ractice of forced bu,sing
of litle schoolcUldren to create a racial
balance. But the Senate, in its wisdom,
by a very close vote-49 to 48-has de-

cided that it wants instead the busing
authorization amendment; and that
should be the citation of this amend
ment. It should be known by that term.
the SCott-Mansfield busing authorization
amendment.

Mr. President, I reserve the remainder
of my time.

The PRESIDING OFFICER. Who
yields time?

Mr. JAVITS. I yield myself 2 minutes.
Mr. President, I believe that the Sen

ate is thoroughly apprised of the issues
as voted, with considered judgment, on
three phases of the issues. I wUl be pre
pared to yield back my time after these
2 minutes, when the other side is ready to
do the same, so that we may wind up this
phase of the debate.

Mr. President, I wish to make this
statement, however, which I think is im
portant, notwithstanding that not many
Senators are in the Chamber. As a Sen
ate conferee, I would feel it my duty to
do everything I could to sustain the posi
tion of the Senate. I wish to make that
very clear.

The Scott-Mansfield amendment, in
my judgment, makes material sugges
tions for the exercise of the authority or
power of the courts to deal with desegre
gation through any form of busing. The
most important suggestion, aside from a
stay for 16 months where more than one
educational district is involved, comes in
the proposal that courts and HEW should
take into account the impingement upon
the educational opportunity of the re
ceiving school or receiving students, as
well as impingement upon the educa
tional process of the bused student, in
fashioning desegregation plans. This, I
think, is critical; and as the days go on
and we see this work out in practice, we
will find that it is critical and that this
was a real compromise.

I wish to assure the Senate that, as
a conferee, I shall take that most seri
ously and exercise my duties with fidelity
to the expression of the will of the
senate.

Second, I hope that, having settled this
questions as we have, with a very gifted
unanimous-consent agreement as worked
out by Senator MANSFIELD with a great
many of us last Friday afternoon, we
may now go on to consider the other edu
cational issues. This is an enormous bill
$22 billion in 3 years. It has the capacity
for materially changing, in a very con
structive direction, the higher educa
tional system of America. It relates, also,
to very important aspects of the elemen
tary and secondary education system. It
is almost a bill of rights for the·voca
tional education system which is so criti
cal to the country.

I hope very much that, having cast
our votes and having given our decision
on this controversial busing question, we
may now go on to give consideration' to
this toweringly important bill in the field
in which it really is mainly operative
to wit, the higher education field.

Mr. MONDALE. Mr. President, will
the Senator yield?

Mr. JAVITS. I yield.
Mr. MONDALE. In a remarkable

speech the other day, the Governor of
Florida, in the course of discussing this
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explosive issue, commented upon the
cost of these racial disputes in terms of
diverting American" attention from the
real issues which face American life. I
think this debate underscores the cost
of this kind of racial tension in America.

Here we have a bill which covers 754
pages. It affects profound questions of
higher education, of vocational educa
tion. It establishes a long overdue Na
tional Foundation for Postsecondary
Education, and a National Institute of
Education. It deals with Indian educa
tion. As the Senator from New York
knows, for 4 or 5 years now, those of us
who once served on the Kennedy Special
Subcommittee on Indian Education have
tried desperately to implement the rec
ommendations which we agreed upon
unanimously in its report. In many other
ways we have labored here to adopt per
haps the most sweeping, important
changes in education that Congress has
dealt with in many, many years. Yet,
practically all the debate surrounds the
question of whether the courts shall con
tinue to have jurisdiction to eliminate
discrimination.

I would suggest that when this debate
is over we will find it has been a prime
example of the cost of racism in America
in terms of displacing rational discus
sions of our real problems. Would the
Senator from New York agree?

Mr. JAVITS. I thoroughly agree with
the Senator. That was the reason why I
said what I did, and I certainly associ
ate myself with the Senator's remarks.

I would issue this word of caution. As
we have seen, this is a complex issue,
whether we wished it on ourselves or
not, and it involves a very serious ele
ment of social stability in our country.

Therefore, while I deplore efforts to
impede desegregation, and while I feel
we should be sPending our time on mat
ters far more pertinent to the issue than
the one we have decided and redecided,
I am perfectly prepared to meet it with
the same spirit and the same conviction
and the same vigor that those on the
other side have displayed and that we
must display if we are to be successful.

I said what I did-I explain to my
colleague, as he also will be a conferee-
because I feel that the Scott-Mansfield
amendment is really a genuine compro
mise; and I was simply committing my
self, as is my duty as a Senator, in good
faith seeking to see that it prevails In
conference so that no one will think this
is a facade, a way to get rid of the busing
issue and adopt an unrestrained advo
cacy of busing. I pledge to do my utmost
to win with the Mansfield-Scott com
promise, assuming, as seems to be the
case, that that will be the will of the
Senate.

Mr. ALLEN. Mr. President, I yield the
remainder of my time to the distin
guished Senator from North Carolina
<Mr. ERVIN).

The PRESIDING OFFICER (Mr. TuN
NEY). The Senator from North Carolina'
is recognized.

Mr. COOPER. Mr. President, will the
Senator yield me 2 minutes?

Mr. JAVITS. Mr. President, I will be
glad to yield 2 minutes to the Senator
from Kentucky.

CXVIll-378-Part 5

The PRESIDING OFFICER. The If they will just stop and read the
Chair has already recognized the Sena- amendment, they will no longer even be
tOr from North Carolina. fooling themselves.

Mr. ALLEN. Mr. President, I yielded The PRESIDING OFFICER. The time
the remainder of my time to the Sen- of the Senator from North Carolina has
ator from North Carolina and he has expired.
just been recognized. Mr. JAVITS. Mr. President, I yield 3

Mr. ERVIN. Mr. President, the Scott- minutes to the Senator from Kentucky.
Mansfield amendment reminds me of The PRESIDING OFFICER. The
a story about a cemetery in my home Senator from Kentucky is recognized for
county. The habit was, each year, to call . 3 minutes.
the people who had relatives, or friends, Mr. COOPER. Mr. President, I thank

"buried in the cemetery, to meet there on the Senator from New York for yielding
a certain day in order to remove the me this time.
weeds and the briars from the graves. Mr. President, I voted against the

On one occasion, a man like myself, amendment offered by the distinguished
who was opposed to physical labor, hired Senator from Michigan; first, because I
a boy named George to go along with doubt very much that we can by statute
him to do his part of the work in the limit the constitutional authority of the
cemetery. courts. Second, because I view it as an

George was pulling weeds and briars amendment which is retrograde in the
from a grave when he suddenly burst into field of school desegregation.
laughter. His employer asked, "George, I know that the Senator from Montana
what are you laughing at?" George said, (Mr. MANSFIELD) and the Senator from
"I am laughing at them funny words Pennsylvania (Mr. SCOTT) can be relied
writ on this here tombstone." on for their oonscientious purpose in this

George's employer said, "I don't see matter, as can my friend the Sena
anything funny about those words on tor from New York (Mr. JAVITS). They
that tombstone." propose to reach a compromise in the

George said, "Just read it. It says, 'Not SCott-Mansfield amendment. But the
dead, but sleeping.' " amendment has to be something. It must

His employer said, "Well, what's funny either favor busing or be antibusing, or
about that, George?" slightly inhibit busing.

George said, "He ain't fooling nobody I do not think, whether it is intended
but himself." [Laughter.] or not, that we can have it both ways.

Mr. President, the proponents of the I shall vote against the amendment. I
SCott-Mansfield amendment, or the do not think in any way that it affects the
Mansfield-Scott amendment, whatever de facto segregation of schools. Clause
its nomenclature, "ain't fooling nobody 2, section (a), refers to actions brought
but themselves." for school desegregation, which are based

The people of the United States have on the action of the State termed "de
enough intelligence to know that the first jure" segregation. I do not think that
section of the amendment, which mere- either clause of section (a) has any effect.
ly provides that we cannot use Federal I do not think the amendment as a whole
funds to desegregate schools without has any effect except to inhibit school de
those funds being accepted by local au- segregation, which I explained earlier
thorities, has always been the law and in this debate. While there is much talk
it will always be the law as long as the of compromise, it has been analyzed ef
Federal Government and the State gov- fectively and fairly by the Senator from
ernments constitute separate govern- New York (Mr. JAVITS). I am rather sur
mental entities. prised that both the Washington Post

The first portion of the second section and the New York Times refer to it as a
merely reaffirms the fact that the Fed- great compromise while denouncing, and
era! court can order desegregation when- I think correctly, the Griffin amend
ever it is adjudged there has been dis- ment as retrogressive in school deseg
crimination under the 14th amendment regation. This amendment is also retro-
as now interpreted. gressive if it means anything at all.

The second portion of the second sec- I shall vote against the amendment.
tion merely takes out some indefinite Mr. RffiICOFF. Mr. President, I am in
and vague language used in the Swann complete agreement with the comments
case and uses it as a limitation on the of my distinguished colleague from Ken
power to bus. The language is about as tucky. I shall join him in voting "nay."
nebulous as the supposed stars in the Mr. JAVITS. Mr. President, I am pre-
Milky Way. pared to yield back my time if the Sena-

The third section of the Scott-Mans- tor from Alabama is.
field amendment merely applies to the Mr. ERVIN. All time has expired on
case involving the city of Richmond, and our time.
the counties of Chesterfield and Henrico Mr. JAVITS. Mr. President, if there
in Virginia. It stays the judgment are no other requests to speak, I yield
until the 30th of June 1973. That back the remainder of my time.
judgment has already been stayed The PRESIDING OFFICER (Mr.
by the circuit court of appeals. The 30th TuNNEY). All time on this amendment
of June 1973 will pass into history be- has now been yielded back.
fore that case can possibly reach the The question recurs on agreeing to the
Supreme Court. Allen amendment as amended.

So I say to the proponents of the On this question the yeas and nays
Scott-Mansfield amendment, or the have been ordered and the clerk will call
Mansfield-SCott amendment, who ac- the roll.
tually think it does something, that they The legislative clerk called the roll.
"ain't fooling nobody but themselves." Mr. COTTON (after having voted in
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On page 707, between lines 18 and 19. in

sert the following new pa.ragraph (4). and
renumber succeeding paragraphs:

"(4) Appllcations for waiver shall be
granted by the 8ecretary upon determination
that any pra.ctice, polley, procedure or other
activity resulting in inellgiblllty has ceased
to exist, and that the appllcant has given
satisfactory assurance that such activities
will not reoccur".

On page 707, llne 22 strike out all after the
period- through llne 25.

On page 704, line 13, strike out the word
"nonpublic" and insert in lieu thereof:
"transferee whiCh it knew or reasonably
should have known to be a nonpublic".

Mr. MANSFIELD. Mr. President. will
the Senator yield?

Mr. CHILES. I yield.
Mr. MANSFIELD. Mr. President, it is

my understanding that this amendment
may well be accepted 'by the committee.
If it is, it will not take long. After that
the senator from Connec'ticut (Mr.
RIBIcOFF) will offer an amendment.
When that is done it is the anticipation
of the leadership that a request will be
made that ,the Senate stand in recess
until 2 o'clock for the purpose of allow
ing the Republican Members of the Sen
ate to conclude their policy meeting.

Mr. CHILES. Mr. President, there is
very harsh language in the act which
provides that if any school district makes
a sale of any equipment of whatever
value, and that equipment finds its way
into the hands of what turns out to be
a segregated school, the district that
made that sale cannot obtain additional
funds for desegregation and, in fact,
could be required to pay back any mon
eys they have received.

Obviously, the intent of Congress was
not to apply this kind of harsh treat
ment. The intent was to prevent a school
district from doing through the back door
what it could not do through the front
door, and that is to set up segregated
school;; and get rid of all their equip
ment and property and give it to a segre
gated school system.

Mr. JAVITS. Mr. President, will the
Senator yield?

Mr. CHILES. I yield.
Mr. JAVITS. Mr. President, I have

read the amendment. I appreciate the
particular problem which the Senator

EDUCATION AMENDMENTS has outlined.
OF 1972 I would like to make this suggestion

The Senate continued with the consid- to the Senator, which I ask that he con-
sider. I suggest that he substitute for.

eration of the House amendment to the words "such activities" the words
S. 659, a bill to amend the Higher
Education Act of 1965, the Vocational '~~~~' activities prohibited in subsection
Education Act of 1963, and related acts, If he would do that it would result
and for other purposes.

Mr. CHILES. Mr. President, I send to in encompassing all the various precau-
the desk an amendment and ask that it tions which were taken in the ~ill di
be immediately considered. rected toward the same problem, mclud

The PRESIDING OFFICER. The _. ing t~e particular kind of transfer in
amendment will be stated. questIOn. .

The legislative clerk proceeded 'to read If that would be satisfactory, although
the amendment I have some doubt about using the word

Mr. CHILES: Mr. President, I ask "shall" an~ making it mandatory, I will
unanimous consent that further reading go al<:»ng WIth the amendment: .
of the amendment be dispensed with, and ThIS has be~n .ra;ther hastily cons1d
that the amendment be printed in the ered by us and If It IS necessary to define
RECORD. the amendment in conference we will do

The PRESIDING OFFICER. Without so but first consult with the Senator from
objection, it is so \)rdered. Florida.

The amendment, ordered to be printed Mr. MONDALE. Mr. President, will
in the RECORD, is as follows: the Senator yield?

MESSAGE FROM THE HOUSE
ENROLLED BILLS SIGNED

A message from the House of Repre
sentatives, by Mr. Berry, one of its read
ing clerks, announced that the Speaker
had affixed his signature to the following
enrolled bills:

H.R. 1824. An act for the rellef of Clln
ton M. Hoose;

H.R. 2828. An act for the relief of Mrs. Rose
Scanio;

H.R. 2846. An act for the relief of Roy E.
Carroll;

H.R. 4497. An act for the relief of Lloyd B.
Earle;

H.R. 4779. An act for the relief of Nina
Daniel;

H.R. 6291. An act to provide for the dispo
sition of funds arising from jUdgments in
Indian Claims Commission dockets num
bered 178 and 179, in favor of the Confed
er~ted Tribes of the Colville Reservation, and
for other purposes;

H.R. 6998. An act for the relief of Sal
man M. Hilmy; and

H.R. 7871. An act for the relief of Robert J.
Beas.

equal access to all levels of education,
undergraduate, graduate, professional,
and vocational.

Direct legislation such as this amend
ment seems to me to be the most effec
tive way to deal with the problems of sex
discrimination. Most of the discrimina
tion against women which has broUght
about the equal rights movement can be
eliminated by application of the 14th
amendment, coupled with such specific
legislation as this amendment to the
higher education bill.

I cannot foresee all of the consequences
of adopting the proposed equaI rights
amendment to the Constitution, and I
am concerned that such a constitutional
amendment may prohibit recognition of
differences between men and women
which elevate the status of women. This
problem may be avoided by attacking dis
crimination with specific legislation
aimed at specific problems.

Disclimination against women should
be ended, and I will certainly support ap
propliate legislation. I am pleased, there
fore, that amendment No. 874 was
adopted by the Senate yesterday.
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So Mr. ALLEN'S amendment, as amend
ed, was agreed to.

Mr. JAVITS. Mr. President, I move to
reconsider the vote by which the amend
ment was agreed to.

Mr. MANSFIELD. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. GAMBRELL. Mr. President, I sup
ported the Bayh amendment No. 874
adopted by the Senate yesterday to the
higher education bill which calls for an
end to sex discrimination in education.

In my study of the proposed equal
rights amendment to the Constitution, I
have become aware that women are often
subjected to discrimination in employ
ment and remuneration in the field of
education. This is intolerable, and I wel
come adoption of the Bayh amendment
which attempts to rectify this problem.
I also welcome the opportunity to sup
port legislation which will a.-;sure women

the negative). On this vote I have a
pair with my colleague, the Senator
from New Hampshire (Mr. MCINTYRE).
If he were present and voting, he would
vote "yea." If I were at liberty to vote,
I would vote "nay." I withdraw my vote.

Mr. BYRD of West Virginia. I an
nounce that the Senator from Indiana
(Mr. HARTKE) , the Senator from
Washington (Mr. JACKSON), and the
Senater from New Hampshire (Mr. Mc
INTYRE) are necessarily absent.

I further announce that, if present
and voting, the Senator from Washing
ton (Mr. JACKSON) would vote "nay."

Mr. GRIFFIN. I announce that the
Senator from South Dakota (Mr.
MUNDT) is absent because of illness.

The result was announced-yeas 66,
nays 29, as follows:

[No. 68 Leg.)
YEA8-66
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