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cappedv;illnot be jeopardized by the. ad
ministrative changes proyide.d for ir this

.bill. However, it is my Lelielthatif it
becomes apparenJ; that the chantes pro
vided. for in this bill are>detrimental

· to the quality of Federal programS,. cor
rective actions. should· be taken immed
iately.

On the whole, I believe tha.t the meas-
·ure will provide positive and productive
improvements in the quality of life for
handicapped people. It is on that basis

•that I suppor'; enactment of the Reha
bilitationAct.

FREEDOM OF. INFORMATION ACT
VETO

The ··PRESIDING ·OFFICER. Under
the previous unanimous consent agree
ment, the hour of 1 o'clock having ar
rived, the Senate will now proceed to the
consideration of the veto message on
H.R.12471.

The PRESIDING OFFICER (Mr. TAL
MADGE) laid before the Senate a message
from the House of Representatives,
which was read, as follows:

The House of Representatives haVing pro
ceeded to reconsider the blll (H.R. 12471)
entitled "An Act to amend section 552 of
title. 5, United States Code, known as the
Freedom of Information Act", returned by
the President of the United States with his
objections,to the House of Representatives,
in which it originated, it was

ReSOlved, That the said blll pass, two
thirds of the House of Representatives agree
ing to pass the same.

The PRESIDING OFFICER. The ques
tion is, Shall the bill pass, the objections
of the President of the United States to
the contrary notwithstanding?

The time for debate will be limited to
1 hour, to be equally divided between and
controlled by the majority leader and the
minority leader or their designees.

Who yields time?
:Mr. ROBERT C. BYRD. I yield myself

1 minute.
Mr. President, on behalf of the distin

guished majority leader, I take this time
merely to express appreciation to Mr.
STAFFORD, Mr. RANDOLPH, and Mr. CRANS
TON, for their consideration of the time
element that developed as a result of the
desire on the part of various Senators to
speak earlier this morning on another
subject. These Senators-Mr. STAFFORD,
Mr. RANDOLPH, and Mr.· CRANSTON-cer
tainly deprived themselves of time which
they had hoped to use in their discus
sions of the necessity of overriding the
President's veto.

I want to express appreciation on be
half of the leadership for their under
standing and their splendid cooperation.

Mr. President, how much time does the
distinguished Senator from Massachu
setts desire?

Mr. KENNEDY. Is the minority leader
going to control the time?

Mr. ROBERT C. BYRD. Mr. President,
on behalf of the majority leader, I yield
the time to the distinguished Senator
from Massachusetts (Mr. KENNEDY) for
his control 011 this side of the aisle.

Mr. KENNEDY. I thimk the Senator
from West Virginia.

Mr. President, at the outset, I ask
unanimous consent that the following
persons, who are members of. staffs of
affected committees in connection with
this measure, be permitted the privilege
of the floor: Bert Wise, James Davidson,
AI From, Jan Alberghini, and Mr. Suss
man.

Mr. HRUSKA. Mr. President, will the
Senator yield for the purpose of adding
the name of DouglaS Marvin, a member
of the staff of the Committee on the
Judiciary?

Mr. KENNEDY. I add that name, Mr.
President. I ask unanimous consent that
those persons have the privilege of the
floor during the discussion of this mat
ter and the vote.

The PRESIDING OFFICER. Without
objection, it is so ol'dered.

Mr. KENNEDY. Mr. President, I yield
myself sucll time as I may take.

Mr. President, the Senate is today
faced with an important challenge. We
are moving out of the "Watergate era,"
and are focusing our attention and our
energies on the pressing economic issues
of the day. But one question that our
children, and our children's children,
will surely ask in the years to come is how
our Nation and its elected representa
tives responded to the abuse and misuse
of the institutions of government, and to
the corruption of the political processes,
that chara.cterized Watergate.

We will surely tell them about how the
Senate Watergate Committee and the
House Judiciary Committee laid bare the
evidence of official misfeasance and mal
feasance, leading to the resignation of
a President and the prosecution of some
of the highest officials in the executive
branch.

We will tell them that Congress en
acted campaign finance reforms to begin
to free our election processes from the
corroding influence of large private cam
paign donors.

I hope we can tell them about legisla
tion enacted to protect individual pri
vacy, and to guard against future mis
use of governmental institutions.

I also hope, Mr. President, that we can
tell them about how Congress stood up
against a hostile bureaucracy and passed,
over a Presidential veto, legislation to
give the public greater access to Govern
ment information.

President Ford last summer promised
the American people an "open Govern
ment." Congress gave him a chance to
give substance to that promise when it
sent to the White House last month H.R.
12471, a bill to strengthen the Freedom of
Information Act, With his veto of this
bill, however, returned to the Congress
just minutes before our recess on Octo
her 17, the President yielded to the pres
sures of his bureaucracy to keep the
doors shut tight against public access
in many areas.

I do not believe that President Ford
personally harbors any desire to per
petuate the kind of insidious secrecy
that characterized the Watergate years.
But that is precisely the result of his
veto of the Freedom of Information Act
amendments. The President's former

press secretary, Mr. terHorst, stated the
problem most clearly in the Star-News
earlier this month ",hen he wrote:

The Nixon holdovers in· the· AdmInistra
tion have. sandbagged the new President's
pledge of new openness in government. • • •
The lesson for Ford is that there still re
mains an excessive amount of anti-media
zeal among the Nlxonites in government.
despite his ovm desire that federal agencielt
make more. not less, informationavaUable
to the public.

I think that a vote today to override
the President's veto must be viewed not
as any affront to the President, but
rather as a visible and concrete repudia
tion by Congress of both the traditional
bureaucratic secrecy of the federal es
tablishment and the special antimedia,
antipublic, anti;.Congress secrecy of the
Nixon administration.

The late Chief Justice Earl· Warren
made the need for this override .clear
last year when he observed-

If we are to learn from the debacle we
are in, we should first strike at secrecy in
government whenever it exists, because it is
the incubator for corruption.

Extensive hearings in both the House
and Senate have brought out clearly the
need to broaden and strengthen the 1966
Freedom of Information Act. Court con
struction of some loosely drafted pro
visions in the law have opened gaping
loopholes which have engulfed entire
buildings of Government files. Even
where the law clearly and IDlambigu
ously requires disclosure of certain doc
uments, bureaucratic sleights of hand
continue to keep them out of reach of
the public and the press.

Our hearings identified the problems.
In the course of extensive SUbcommit
tee, committee, floor, and conference de
liberations the legislation was sharp
ened, clarified, adjusted, and readjusted.
At each stage. agency views were heard,
considered, debated, and accommodated.

The end product was H.R. 12471. The
bill was passed by the House and Senate
overwhelmingly; the conference report
was approved by both bodies again over
whelmingly. This legislation, Mr. Presi
dent, waR given close attention at each
stage of the legislative process.

President Ford objects to the legisla
tion. Last week before a .journalists'
group he called his objections "minoi'
differences" that could be ironed out if
Congress would go along. He intimated
that his proposed changes were fresh
and new and that Congress should look
at them carefully, as if for the first time.

Unfortunately, the President's pro
posals, which he sent up a few weeks ago,
are simply warmed-over agency sugges
tions which have been made time and
again at each level of congressional de~

liberation. They involve the shop"'crn
incantation that our bill threatens na
tional security and imposes extreme bur
dens on the already overworked Federal
bureaucracy. The difference is that now
the old national security scare tactic
and the bureaucrat's perennial lament
of overwork have been emblazoned with
a Presidential seal.

These proposals would give us more of
precisely what our bill was carefully de-
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signed to avoid-more secrec~T,more foot
dragging, and ultimately more Govem
ment irresponsibility. Let me diSCUSB
each of the administration objections
and suggested changes in tum.

First, tIle administration wants to tie
the hands of Federal judges in reviewing
executive classification decisions. This,
we are told, is necessary to protect our
national security.

This national security argument
sllould be placed in its proper pcrspective.
John Ehrlichman gave us a clue to how
the executive branch views national se
curity when he told President Nixon,
during a discUSBion of the Ellsberg
break-in, "I would put the national se
cm'ity tent over this whole operation."
National security improvements to the
San Clemente swimmi~g pool; national
security wiretaps on journalists; na
tional security burglaries. The White
House taped conversation of April 17,
1973, has the President summing up the
Watergate coverup thusly.

It is national security-national secu
rity area-and that is a national security
problem.

What about the operation of the formal
classification system, carried out under
Executive order by Federal officials with
specially delegated authority? The for
mer President shed some light on this
system too, when he said:

The controls which 111l.Ve becn imposed 011
classification authority have proved unwork
able, and classification has frequently served
to conceal bureaucratic mistakes or to pre
nmt embarrassment to officials and adminis
trations.

We know too well how the classifica
tion system has been ovel'used and mis
used. We know too well that of the mil
lions of documents marked "secret,"
most should rightfully be open to schol
ars, journalists, and the interested
public.

Yet the administration proposes to
limit review of classification decisions,
allowing courts to require disclosure only
if the Government had no reasonable
basis whatsoever to classify them. This
would make the secrecy stamp again
pra.ctically det.erminative.

The President writes the classification
rules in his Executive order. If those
rules are inadequate to protect impor
tant information vital to our national
defense, then let the President change
the rules. But make the Government
abide by them. Judicial review means
executive accountability. Judicial review
will be effective only if a Federal judge
is authorized to review classification de
cisions objectively, without any pre
sumption in favor of secrecy. That is
what our system of checks and balances
is all about.

I think Senator ERVIN best presented
the issue of judicial review standards to
the Senate during our debate on the
original legislation-

The ground ought to be not whether II man
has reached a wrong decision reasonably or
1ll1reasonably. It ought to be whether he had
rl'ac!H,d a wrong decision.

This bill is not going to endanger
nilitary secrets or defense information.
Il Y. m not require discioslire of sensitive

international negotiations or confiden
tial military weapons research.

Our conference statement of man
agers makes clear that we expect all
agency head's affidavit to be given con
siderable weight in judicial determina
tions on classified material. But if the
agency cannot produce enough evidence
to justify keeping a document secret,
then that document should be released.
If the agency can show that it has prop
erly classified the document in the inter
est of national defense or foreign policy,
then that document should be withheld,
and the courts will so rule.

I therefore reject out of hand the
President.'s argument against this bill's
provisions for de novo judicial review of
classified material, and I reject along
\vith it his proposed changes.

Second, there is the issue of time
limits. Our bill provides an agency 10
working days to respond initially to a
request for information, 20 working days
on appeal, and an addiUonal 10 working
days where unusual circumstances are
present. That gives the agency 40 work
ing days, or almost two calendar
months-more than enough time for
any agency to complete the process of
finding and reviewing requested docu
ments.

If a person sues the agency after that
time, and the agency is still diligently.
trying to complete review of the mate
rials under exceptional circumstances,
then we have another escape valve in
the bill-added by specific request of the
Administration during our conference.
The agency may ask for, and the court
is authorized to grant, additional time
pending completion of such review.

The President ha.<; asked Congress to
add 25 working days to the time limits
in our bill. This, Mt·. President, is even
more time than the administration
asked for when the bill was before the
Judiciary Committee. And it is certainlY
longer than any journalist or member of
the public should have to wait to get
information from the Government.

Let me give a most recent example of
agency delays. The IRS just released
documents relating to the Special Serv
ices Group requested over a year ago.
Little wonder that this agency, which is
probably the most dilatory of all in
responding to citizen requests for infor
mation, waited a year before handing
over the documents; they show that the
Ir-tS had been gathering intelligence, at
White House request, on groups like the
Americans For Democratic Action, the
National Council of Churches, the Con
gress of Racial EqualitY,the Urban
Leag'ue, the Unitarian Societ~T, and the
John Birch Society. I should note for the
record that even after a year, it took
a law suit to disgorge the requested
records.

The administration also wants us to
allow the agency to go to· court on its
own initiative to get unlimited extensions
of time to respond to an information re
quest. This suggestion may not· only be
unconstitutional-since it puts the Gov
ernment in Federal court whel'e no "case
01' eontrovcrsy", exists-but it is assuredly
unconscionable, \Vith infol'tl1ntion, like

justice, delay can be tantamount to
denial. That is just what we want to
aVOid, and that is just what the admin
istration's proposal would give us.

The· third issue relates to the cost of
Freedom of Information Act imple
mentation. Extensive testimony during
om' hearings made clear that fees and
charges have been imposed by agencies
as "toll gates on public access," and H.R.
12471 attempts to remedy this problem.
Yet the administration would allow
charges in excess of $100 to be levied
against a person requesting information
where agency review and examination of
records is involved. This $1\)0 minimum
is totally meaningless. An agency could
easily drive up the cost of access to any
record simply by adding layersof l'eview
and examination, or by convening com
mittees or using higher-level officials to
discuss the matter. And then when this
review and examination is through, the
documents may not even be turned oyer.

I should note that this is one issue
where we thought we had met the admin
istration's objections way back at the
committee stage. For we had heard no
complaint on this point until the Presi
dent sent up his suggested changes to
the vetoed bill. This is just one more in
dication· that the administration is not
just proposing last minute changes to
iron out minor differences, but is really
trying to reopen the entire bill and start
from scratch again.

There is no evidence that excessive or
unreasonable expenditures have been re
quired to implement the Freedom of In
fonnation Act over the past 7 years. In
fact, the evidence points in just the
opposite direction-that agencies have
been overcharging and using fees to block
release of public records. We continue
specific authorization for agencies to
charge for search and copying, and these,
with the requirement that records be
reasonably described in the request,
should serve as an adequate deterrent
to any idle request by the curious busy
body for voluminous files.

Government agencies spend millions
of dollars to promote dissemination of in
formation they want the public to have.
It is not too much to ask that they use
some of these funds to provide the public
and press With infol1llation they specif-
ically request. . '

Speculation on future costs cannot jus
tify our takhlg the chance or imposing
the substantial barriers·to access 'con
tained in the administration's proposal.
In any event,freedorn of information
should not be for sale only to the highest
bidder.

FinallY,the President has asked that
we allow agencies to deny access to rec
ords where the agency considers a re
view of the records to be impractical and
concludes that they probably contain
only investigatory records. This is. but
another .atteJllPt, hardly disguised, to
shut the door to access to FBI files, and
Congress should reject itl·esoundingly.

I would like to point out and empha
size that the President does not object to
our. opening· investigatory files. to public
access. We have been most careful to pro
tect privacy and law enforcement inter-
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[From the Kansas City Star, Oct. 21,19741
AN UNFORTUNATE FORD VETO ON INFORMATION

FREEDOM

President Ford's veto of a good b1l1 to
strengthen tIle Freedom of Information Act
of 1966 Is puzzling. We can only assume that
he got some bad advice from the executive
agencies for which most routIne disclosures
of business would be inconvenient or em
barrass!ng or both.

The proposed amendments to the 1966 act
were entirely In order, and language was
chang:C{\ In the conference committee a few
days ago to take account of the Presldent's

President Ford's veto last week of amend
ments to the Freedom of Information, Act
Is an indefensible effort to preserve this
massive loophole. . . ,

'the U.S. Supreme Court ruled In 1973 that
not even the courts could question the
validity of the secrecy stamps placed OIl
government documents.

The high court agreed that the purpose
of the Freedom of Information Act Is to pro
vide greater publlc access to government
Information, but It said the legislative his
tory prevented the courts from reviewing the
classifications given to documents. The court
made clear that Congress could change the
law and authorize JUdicial review.

The Judicial review proviSion Is one of sev
eral amendments to the Freedom of Informa
tion Act Intended to make It easier for the
publlc to learn about government actions.

In vetoing the measure, President Ford was
critical chiefly of the court review prOVision.
He declared that it would have an. adverse
Impact on national security by permitting
courts to pass on matters In whlcl1 they lack
expertise.

A major functIon of the courts Is to hear
arguments on disputed Issues and rule 011
the valldlty of the arguments. The courts
do this OIl a vast array of complex Issues.
JUdges are no less capable of rullng OIl the
valldity of security classification decisions
than on other decisions by government
officials.

It Is essential that government officials not
be vested with unreviewable power to hide
information. Justice Potter Stewart declared
In the 1973 opinion that Congress:

" ... has built Into the Freedom of Informa
tion Act an exemption that provides no
means to question an executive decision to
stamp a document 'secret: however cynical,
myopic, or even corrupt that decision might
have been, ... Without disclosure ... factual
information avallable to the concerned
executive agencies cannot be considered by
the people or evaluated by the Congress.
And with the people and their representa
tives reduced to a state of ignorance, the
democratic process is paralyzed,"

Government officials notoriously over
classify documents and misuse secrecy
stamps to hide tllelr mistakes. "National
security" has become almost a catch-all
phrase to justify keeping congress and the
publlc In the darl. about matters they have
a right to know.

The Watergate scandal revealed how gov
ernment officials used "national security" to
justify illegal wiretaps and a host of other
improper activities. It Is distressing to find
President Ford Ignoring this recent history
and Invoking "national security" to defend
the same old secrecy practices which enabled
the White House "horrors" to occur.

He Is the man who promised open govern
ment when he took over In the wal.e of the
Nixon secrecy and distortion of facts about
government,

Congress has an obligation to override the
veto and declnre in unmlstal.able terms that
It has had enong-h of cover-up by secrecy
stamp.

lFrom the Des Moines (Iowa) Regist"r.
Oct. 22, 1974]

ENDORSING COVER-UP

The Free:lom of Information Ad adopted
by Congress in 1966 listed among the docu
ments thatco'uld be kept from the publlc
those "specifically requu-ed by executive
order to be kept secret In the Interest of
the national defense or foreign policy."

tal legislation. I ask unanimous consent
that following my remarks a list of news
papers givmg, editorial support to this
legislation be printed. in the RECORD,
along with a sampling of some of the
columns that have recently appeared. '

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1).
Mr. KENNEDY. Mr. President, this is

far from special-interest legislation, Mr.
President. Its beneficiaries .will include
every American who wants to keep his
Government accountable, his society
open, and his Nation free. I urge my col
leagues today to vote to override the
President's veto of the Freedom of In
formation Act amendments.

EXHIBIT 1

[From the Arizona Dally star, Oct. 27, 1974]
THE INFORlItATION VETO

The President has vetoed proposed amend.
ments to the Freedom of Information Act
that would have gone far in holding ac
countable the headless mass of federal bu
reaucracy. His veto must be overridden.

The amendments woulg have required
agencies to keep an Index of the tons of in
formation they record each year for use by
the consumer-taxpayer. It would have re
quired agencies to produce information on
request by general subject matter rather
than much less-accessible file numbers. It
would have provided for court review of
each refusal of information.

Bureaucrats would be reqUired to report
annually to Congress the number of times
Information was withheld. by whom and
why, Whether appealS were made under the
act and the outcomes of those appeals. The
law was specifically applied to the executive
department, the Pentagon, government cor
porations, government-controlled corpora
tions and independent regulatory agencies.
Those Individuals who withheld Information
without firm basis would be subject to civil
service discipllne.

But President Ford was persuaded by the
FBI, the CIA and others that such law would
dangerously inhibit them In their work. They
want to be totally exempted.

In fact, the amendments provide nu
merous safeguardS to the conduct of active
pollee Investigations, foreign intelligence
and counter-Intelllgence. Specifically ex
empted was information classified for na
tional defense, information that would foul a
criminal case, deprive a defendant of fair
trial, constitute an unwarranted invasion of
privacy, disclose the Identity of a confiden
tial source, disclose unusual procedures and
techniques or endanger the Ilfe of an officer.

If all that falled there would be the courts
to make the determination behind closed
doors.

The American system of government can
afford no Isolated enclaves of nonrespon
slveness-certalnly not after the revelations
of the past two years that the FBI and CIA
have been employed for extensive political
services.

The conduct of criminal law enforcement
and legitimate foreign intelligence would not
be hampered by the amendments. It would
make agencles like the FBI a!ld CIA, not used
to being held accountable, ac~ouutable. Rnd
thnt Is their real cbjection,

ests to the utmost in the blll.we passed.
The objection 'in this Rrea is stated sole.,.
ly in' terms of administrative burden, an
argument: we havE:' heard, before,-first
when. Congress passed the' AdIninistra
tive Procedure Act in 1945,and again'in
1966 when we enacted the F'rl!edom of
;Information Act. That argument is even
less sound today, where we have such a
recent history, of. documented abuses' of
investigatory. prpcesses of Govemment.

Two cases cleady illustrate why even
some administrativ('j b.urderi is worth the
cost, where it results in greater lJubUc
disclostu'e. In the case where NBC ne\vs
man Carl stern took the FBI to court to
obtain documents' relating to counterin
telligence programs, the Bureau took the
position ,that those documents were "in
vestigatory' files." ,The' FBI argued this
point strOngly, but a Federal judge even
more forcefUlly found it lacking h1 sub-
stance. The judge responded: .

The government. has' not demonstrated
tllat the requested documents, which are
couched In broad generalities. relate to any
ongoing Investigation or that disclosure
would jeopardize any future law enforce
xnent proceedings.

No doubt this is just the kind of docu
ment-revealing a program that earlier
this week the Justice Department itself
characterized as involving "practices
tl1at can only be considered abhorrent
in a free society"-that the FBI would
find impractical to review and unlikely
to ,be available for release. Yet this is
also precisely the khld of Government ac
tivity which the public has the greatest
interest. in knowing about.
.,Then there is the case of Congressman

KOCH and two' of his col:eagues who re
quested access to their own'FBI files. The
FBI first denied it had such files. Only
after suit was filed did the Bureau turn
over,some correspondence and newspaper
clippings from those so-called "investi
gatory" files. Only court action in this
instance forced the FBI to even admit
that it had the requested files.

As these cases illustrate, not even the
FBI should be placed beyond the law, the
freedom of information law. Watergate
has shown us that unreviewability and
unaccountability in Government agen
cies breeds irresponsibility of Govern
ment officials. In this light, Mr. Presi
dent, I would think the FBI would wel
come the reviewability and accountabil
ity which the Freedom of Information
Act amendments carry with them.

Mr. President, the list of groups and
individuals urging Congress to override
the veto of the Freedom of Information
Act amendments is lengthy. Some of the
media, consumer, and public interest
groups, and labor organizations, which
have taken a special interest in seeing
this legislation enacted over the Presi
dent·s veto mclude the National News
paper Association, the Radio-Television
News Directors Association, the Ameri
can SocietY of Newspaper Editors, the
Consumer Federation of America, the
American Civil Liberties Union, Common
Cause, Public Citizen, the United Auto.
Workers, and AFL-CIO.

Hundreds of editOlials across the Na
tion supporting override attest to the in
terest of the American press in this ,,1-
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[F'i'om the Charlotte (N.C.) Observer,
Oct. 28, 1974J

KEEP IT SECRET--THIS VETO DOES J'US'l'
THAT

'rake away· Linus's blanket and this usu
ally mild-mannered Inhabitant of the Pea
nuts comic strip becomes a tiger. Bm'eau
Cl'ats sometimes react siml1arly when some
one threatens to take away their precious
"top secret" clasificatlon stainps. Iii their
elIOl'ts to keep Information from the people,
they now have received a boost from Presi
dent Ford.

Aware when he assumed ollice that pcople
were sick and tired of secrecy, of being lIcd
to, and of finding. that Washington was a
Byzantium on the Potomac, President Ford
promised to make candor and openness the
touchstones of his Administration. But liow
he is buying the tried arguments that have
been Invoked so many times to defend
secrecy. '
. In his veto of a bill to· strengthen the

}'reedom of Information Act, he said .it was
a threat to American "military intelligence
secrets and diplomatiC relations."He also
said It would give the courts power lu au
area they were unfamiliar With .and com
plalnedthatit would requiretoomu(Jll
bureaucratic ... work' .to .go through t110se
mountains of classified· documents In com
plyillgWith requests fer information. .

The· futent of the. amendments was ·to
strengthen the bill., ,p9rtictllarlyby putting
the burden not on ~J~e citizen seeking infor-

The act was passed In 1966, and. Was de
signed to 'make- it· easler, not harder,. for
the public to know what l'ts· gOvernment was
doing. The law, however, contained numerous
loopholes which have allowed Insensitive fed
eral agencies to continue the aura of secrecy
Which for far too long has permeated govenl-
ment thinking. . ',_

The new amendments to the act were de
signed to eliminate some ·of the key loop
holes, and were passed overwhelmingly by
both houses of Congress,

,The ameudments would put a time limit ot
10 working days on a federal agency to decide
Whether It would bonor a request to make
information public, and 20 working days to
decide appeals when aecess to information is
denied. These are not unreaSonable limits,
and they would force agencies to come to
grips wltll the public's right to know, in
stead of indUlging in bureaucratic' foot-drag
ging. Another amendment ,called for judicial
review of classified national security infor
mation, if its release is sought, before It could
be withheld.

Within the government, opposition to the
amendments has come mainly from ollicials
connected With foreign polley and national
defense policy. It was on their objections
that President Ford apparently acted in an
nouncing his vcto.

The president said he would submit pro
posals of his own to congress. We hope he
will do so, and soon, for there are good
reasons otbcrwlse Why Congress should try
to oven'ide. this veto. WhUe it is true that
newsmen Slid newswomen are among those
who have been pr~ssing for passage of the
amendments, all of the public has a stake in
them. , .

Over the .last decade, we have "een the
fruits of government secrecy-in the con
duct of the war· in Vietnam, tIle decisions
that led to and Increased American Involve
ment there, hl the secret decisions to bomb
Cambodla,snd in the .. aftermath of the
Watergate scandals. What all of these events
haye shown is that govcrnment governs worst
when It does not trust the people, and Is
unwilling to tell the people what it is doing.
That is why the public should support elIorts
to strengthen the l;'reedom of Information
Act, and wh~r President Ford is wrong to veto
such ei1'orts.

widespread distrust of government to con
vince them of the importance of overriding
President Ford's veto of important amend
ments to the Freedom of Information Act.

The blll, Which would strengthen the basic
law passed In 1966, was passed by majorltiell
of more than two thirds In both the House
and the Senate. Members of both houses
should stick to their gUllS when they act on
the veto during the lame-duck session in
November and December.

It was to combat the federal bureaucracy's
inclination toward secrecy that Congress
passed the original act. The purpose of the
law was to help citizens keep track of what
their government was doing by giving them
access to the documents, reports, records and
files that are the life's blood of ollicial Wash
ington. Nine categories of material are
exempt, including national security informa
tion, trade secrets and law enforcement In
vestigatory files.

Because civU servants have an unfortu
nate instinct for delay and concealment, re
enforced no doubt by similar tendencies in
the Nixon White House, the law has turned
ont to be less effective than CongresR in
tended. Requests for Information sometimes
go unanswered for months. Controversial
tuaterial tllat ought to be available to the
public can be hidden behind a national se
curity classification.

The high cost of litigation hasdiscour
aged journalists and others from challeng
ing an agency's decision to withhold a docu
ment.

The bill Mr. Ford vewed contains a num
ber of amendments designed to remedy these
problems, One of the more controversial
amendments, and one to which the Presi
dent objected in his vew message, would
permit fedci'al judges to exami~e classified
documents in. secret to determme Whether
the classification is justified by the govern
ll1€'llt's undisputed noo<1 to keep some mate
rial confidential. Under tlte law now, the
courts cannot review a security classification.

Congress has recognized that there must
be some proccdure for balancing the public's
right to know With the need to keep certain
national defense and diplomatic matters se
cret, Mr. Ford said that federal jUdges lack
the expertise to make such decisions. But
as Sen. Sam Ervin has pointed out, if a
federal Judge can't recognize a national se
cret after hearing arguments for and against
the release of a docutnent, then he has 110

business being a jUdge.
Other Important provisions won.ld req~lire

government officials to reply to a request for
information Within 10 days, provide for dis
ciplinary action against federal employes
who arbitrarIly withhold information, and
t'equire the government to pay the legal fees
of citizens who successfully challenge bu
t'eaucratlc secrecy In court.

It Is indeed unfortunate that a govern
ment established to work for the people
should have to be forced to let the people
know what It Is doing. But the obstacles en
countered by citizens Who asl{ for informa
tion, particularly information tl~at might
cast the agency Involved in a dIsadvanta
geous light, convinced Congress of the need
for a freedom of InformJl.tion law. The pro
posed amendments should make the law
work better and would give the citizen new
tools for extracting the material he needJl
from an often unwilling bureaucracy. Con
grcss WOtlld be derelict if it did not override
Mr. Foret's totally unjustified veto.

IF'rom the Detroit (Mich.) Free Press,
Oct. 26, 1974]

Fmm L.'PSES ON PRor,uSE To OPEN Up
GOVERNMEN'r

In light of the new era of openness Presi
dent Ford has pledged to bring to the federal
bureaucracy in Washingwn, his recent veto
of changes in the Freedom of InformatIon Act
\\',\S unfortunate and misguided,

[From the Louisville (Ky.) Times, Oct.
24,1974J

A FORD VETO THAT CONGRE£S SHOULD
UPSET

By the time they return to washington
llftei' the election recess, most congressmen
Y'ill surely have heard eilo~lgh about the

1eservatlons. Nevertheless the veto has fallen.
and It has wiped out a lot of good work. If the
veto stands or unless Congress can come back
with a good bill that can survive, the people
wlll continue to remain In the dark concern
ing a lot of SUbjects they need to know more
about.

The essentlall=urpose of the law and its re
finements was to prevent federal agencies,
their political overseers and vested bureau
crats from hiding Information from the pUb
lic under 'the guise of "national security" or
dassificatlons With even less to recommend
them. A 1973 Supreme Court decision had
said, in effect, that if a document Is stamped
"classified," a citizen can do little but accept
the label. The docUlnent Is exempt from the
law.

That gets to the heart of the question.
Proponents of a more open policy are not
trying to pry top secret material from the
Pentagon or the Department of State. If they
were, they hardly would pursue such a pUblic
l'oute to covert knowledge. They are trying,
instead, to find examples of the bureaucratic
waste and pOlitical excess that abound in
both the military and civilian sectors of the
great washington scene. They are, in fact,
trying to get at the very Information that is
conven1ently stamped "classified" and bid
den away from the public.

It is difficult to imagine that Mr. Ford
l'eally was cognizant of the blll or what was
involved beyond bureaucratic discomfiture.
The language In the message does not so~md
like his. There Is talk of a "federal district
Judge" being able to "overturn a determina
tion by the secretary of defense that dis
closure of a document would endanger our
national security." Of course this is non
sense. The proposal would allow a judge to
examine contested materials privately (in
camera) to determine If they were properly
exempted under any legal category. It ought
to be assumed that our federal judges can
he trusted not to betray the security of the
country.

And If, Indeed, any document is sheltered
by tbe secretary of defense, It Is hard to be
lieve that a federal judge would not be rea
sonable, The act is not Intended to put the
secretary of defense In an untenable position
l'egarding state secrets. It is intended to nail
the petty (and sometimes not so petty) brass
tha~ may be trying to hide behind the au
thority of the secretary of defense.

But It is in the civil sector that the act
could take on its greatest significance. '1'he
nation has just gone through a tumultuous
era in whicll a President was overthrown be
cause information was bidden and lied about.
There was a concerted effort to pass oil' the
watergate break-in as an operation of the
Central Intelligence Agency and thereby foist
oft' investigation by the Federal Bureau of
Investigation. If this was not a matter that
would bave been uncovered by the Freedom
of Information Act, at least the direction of
malfeasance was In the same spirit.

This is hardly the time for the executive
branch to act as if It can be business as
usual in secreting what ought to be public
Infomlation.

TIle Freedom of Information Act Is useful
only in so far as the people can use it. As
it standS, the Individual citizen bas had no
luck in running up against the great brick
wall of govel'llment l'eticence and conceal
ment unless he is able to spend a fortune
on lawyers.

President Ford has vetoed a good bill and
11as not given good reasons for his mest dis
~,ppoiiltingaction.
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mation but the buteaucratwithholding it.
When the act passed in 1966, it was halled
as a breakthrough for citizens and newsmen
anxious to kno~ what their goverIllllent was
up to. But the act has notUvedup, to its
billing, and part of the reason is that bU
rea.ucrats are able to frustrate requests for
information through administrative hurdles
and the courts.

The. bill would.have. changed this by cut
ting the time limit for agency. responses
to requestS for inforltlatlon, setting adminis
trative penalties. for arbitrary refusal and
permitting ~ecovery ot legal fees by success
ful petitioners.' The courts would have been
allowed to review classified documents and
classification' procedures.. And a bureaucrat

,would have .been criminally liable if the court
:found he "arbitrarily or capriciously" with
held. desired. information. III short, the act
would have some teeth. .,' , . '

Attorney .General William Saxbe also rc
cently moved to put shrouds around govern
ment Information. He in effect has reversed
a 15-month old decision by his predecessor.
Elllot Richardson, which gave authorized
scholars access. to Investigatory files more
than 15 years old. A scholar writing a book
on the Alger Hiss case obtained FBI files that
had numerous deletions, apparently made
because of the scholar's request. Mr. Saxbe
backed up the FBI on this, thereby vIolating
the spirit if not. the letter ot M1". Richard-
son's policy. '

For weeks now, we have been hearing about
the "lessons of Watergate," and we will Ull

'doubtedly hear more as moralists of every
type look for Watergate lessons like sham
ans examining entrails for signs. But there
is 'one lesson that must be obviou!l to all:
Secrecy creates the environment for a Water
gate, a Vietnam, a Bay of Pigs. The power
of It bureaucrat 01' Administration official to
covel' his mistakes with a classlfication'stamp
is inherently anti-democratic. President Ford
could not see that. Congress shOUld over
ride his veto of the Freedom of Information
blll when It returns In November.

[From the Chicago Dally News, Oct, 24, 1974]
PUSHING SECRECY Too FAR

One of Congress' first actions when it re
convenes should be to override President
Ford's veto ot legislation amending the Free
dom of Information .Act. An override
shOUldn't be diffiCUlt in this case: The House
passed the bill 349 to 2, and the Senate ap
proved it by voice vote without a roll-call.

The amendments were designed to make
the Freedom of Information Act work. The
reason it hasn't worked properly is that gov
ernment departments and agencies have
never allowed it to work. Since its passage In
1966, over bureaucratic opposition, the
wielders of the "classified" st,amps have
blocked access to public r-ecords at every turn.
Congress worked long and hard to devise
amendments that would overcome these bar
riers, only to encounter the Ford veto.

There are some government documents and
records, obViously, that o\lght to be held
close to the vest. When it comes to foreign
polley and national security in partiCUlar, a
certain amount ot secrecy m'er a period of
time is doubtless In the best interests of the
nation. But the law allows for such excep
tions. It also recognizes that trade secrets filed
with the government deserve protection, and
such things as Individual personnel files and
medical records ought not to be laid out for
e"e1'yone to see.

?-Iany kinds of records that should be pUb
lic property. however, are being hidden with
out cause or reason, and it was this super
secrecy that the bill sought to overcome. It
is disappointing to find President Ford, Who
has pledged a candid and open administra
tion, going along with tIle crowd that preters
to sqUirrel away the· govemmcnt records
where 110 one can see them.

His prIncipal objection. apparently, was to
It provision that would allow courts to deter
1nine whether a "secret" or "top secret"
classification was Justified. The courts al
r,aady have this power when the docwnents
pertain to criminal trials, however, and the
Supreme Court held last ~ellr that Congress
could broaden that authority to cover other
cases if It chose to do so.

The fact that Congress did so choose, and
that President Ford chose to use a veto on a
bill passed so overwhelmingly, creates a need
less confrontation at a time when the legisla
tive and executive branches should be striV
ing to work In harmony. But since the Presi
dent has posed the challenge, it is up to
Congress to reply. Its response should be
another overwhelming vote to pierce the veil
of secrecy. The events, of the past provide
ample reason for doing so.

[From the Washington Post, Oct. 21, 1974]
A REGaETTIIBLE VETO

President Ford's assurances of openness in
government were' dealt a serious blow by his
decision Thursday night to veto the amend
ments to the Freedom of Information Act.
Those amendments, intended to make It
easier for citizens and the press to learn what
is going on within government, could have
played an important role in b1'Inging about
that promised openness, Congress was will
ing; the amendments passed both houses by
substantial margins, But Mr. Ford chose In
stead to accept the counsel of the bUrea\IC
racy that these changes in the law somehow
menaced the operation of government.

The section that caused the P1'esldent to
bring down the. weight of his veto power
prOVides that documents that are stamped
"secret" lllust be proved to contain valid
secrets if a citizen or a reporter seeks to
inspect them. An orderly mechanism was pm
vlded for seeing this pnrpose through. Tho
legislation reqUired that, when a dispute
arose over such a document, a federal district
court judge would inspect the document In
private and determine whether it was In the
public Interest for the document to be re
leased.

There were other provisions of the act, all
of them of paramount importance In the
effort to make the government more account
able to those It seeks to serve. The new legis
lation would have reduced the number of
days within which an agency wotlld be re
qUired to say whether it intended to provide
tile public with a previously withheld docu
ment. The FBI and other investigative agen
cies would no longer have been able to with
hold material unless they could justify doing
so on the grounds that a current Invcstlga
tlon or a defendant's rights would be compro
mised. And, perhaps most important of all
from the bureaucrat's vantagepoint, If an
official Withheld a document and the court
decided the document should not have been
Withheld. the official might be required by
the Civil Service Commission to giye an ac
count of his actions.

All of these provisions were In the spirit
of tile kind of relationship between govern
ment and the public that Mr. Ford assured
the Congress he "'anted when he made his
first appearance before a joint session only
days after taking office. Now he has vetoed
a piece of legislation that sought to 0\"61'
haul a well-intentioned law that has lan
guished ineffectively for nearly a decade. In
so doing, the President has put it up to both
houses of congress to muster the votes to
make the Freedom of Information Act a more
effective servant of the public's right to
know.

[From the Sacramento Bee, Oct, 30, 1974)
FREEDOM OF INFOR~IATION

President Gerald Ford missed an oppor
tunity to strl1<e a blow for openness in gov-

ernment by vetOing a bill which \\'ould open
up the public files and documents perttnent
to government actions. '

Congress approved a number of amend
ments to the Freedom of Information Act
which would have made It much easier for
the citizens and representatives of the media
to find out what the government is doing,
both good and bad.

The Freedom of Information Act, although
it embodies a sound idea, is too cumberst>lne
to be effective. There are major gaps In the
law through which agencies are able to jus
tify unnecessary delays, to place unreason
able obstacles in the way of public access
and to withhold information which should be
released to the public,

For example, the Tennessee Valley Au
thority came up with an innovative wrinkle
under the act. It charged a citizen $6.75 au
hour for every hour a clerk had to spend
checkhlg the files for data the citizen re
quested.

The TVA levied the $6,75-an-hour charge
against reporter James Branscome of the
Mountain Eagle, a weekly In Letcher County,
Ky" a paper which could ill afford to pay the
tariff for information about the TVA opera
tion.

In addition to doing away with any such
practice as charging for government agency
infonnatlon, the new amendments would
have required agencies to keep an index of
the documents they generate so cit-lzens, for
the first time, would have some sensible way
of keeping track of what the goyernment
agency Is doing.

A government agency then would have 30
clays to respond to a suit claiming that valid
Information had been denied a citizen 01' a
jom·nallst.

Government officials who withheld infor
mation the court believed they should have
provided could be held to answer for their
actions before the US Civil Service Commis
sion.

Confidential sources and investigative in
formation involving current prosecutions
would be protected, but jUdges, not execu
tive officials, would decide the legitimacy
of the security claim.

Congress expressed its clear intent that
citizens should have relatively easy access to
government information.

The President was wrong in vetoing the
bilL It is hoped Congress will override the
veto in the name of the people's freedom to
know more about their government.

Mr. KENNEDY. Mr. President, I yield
5 minutes to the Senator from Maine. "

Mr. MUSKIE. Mr. President, first, I
express my appreciation to the distin
guished Senator from Massachusetts for
taking the leadership with respect to
this issue and this piece of legislation. I
wish to express the satisfaction I have
had in working with him in advancing
this measure and now defending it and
urging the override of the President's
veto.

MI'. President, the vete before us this
afternoon is, in my opinion, one of the
most important we will consider during
this postelection session.

Throughout the campaign period this
fall flowed an increasingly visible under
current of voter frustration with govern
ment and politics as usual. Among many
signals transmitted by the voting public
on November 5 was that government has
become too big, too unresponsive, and
too closed to the people it is supposed to
serve.

Candidates across the Nation were
confronted with demands for openness
and candor to a degree unparalleled in
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rec_ent years. To many observers, these
demands reflect the voters' cynical be
lief that most of the public's business Is
conducted far from the public's eye.

If this reading Is correct-and I be
lieve it is-then one of the best ways to
deal with such cynicism is to open up
the business of government to greater
public scrutiny. The legislation before us
now-the amendments to the Freedom
of Information Act of 1966-is intended
to do just that.

During joint hearings on the Freedom
of Information Act held last year - by
Senators ERVIN and KENNEDY and my-

-self, it became evident that loopholes in
the oliginal 1966 act were interfering
substantially with the pUblic's right to
know.

The cost of challenging Government
secrecy claims in court remained too
great for most citizens to bear.

Red tape and delay -generated in re
sponse to a request for information
tested both the patience and endurance
of the citizen making the request.

And, as demonstrated in the case of
Environmental Protection Agency
against PATSY MINK, there was no mech
anism for challenging the propriety of
classifications under the national defense
and foreign policy exemptions of the 1966
act. Thus, the mere rubberstamping of
a document as "secret" could forevel'
immunize it from disclosure.

The legislation before us today is de
signed to close up the loopholes which
have led to such abuse of both the spirit
and the letter of the law. It will enable
courts to award costs and attorneys' fees
to plaintiffs who successfully contest
agency withholding of information. It
w1ll require rtgencies to respond promptly
to requests for access to information,
and thereby help bar the stalling tactics
which too many agencies have used to
frustmte requests for information. And
most importantly, the legislation will
establish a mechanism for checking
abuses by providing for review of classi
fication by an impartial outside pa.rty.

These -amendments are not just a
hasty, patchwork effort. On the con
trary, they represent many months of
careful study by three subcommittees
in the Senate, and the Subcommittee on
Foreign Operations and Government Op
erations in the House. And they were
sent to the President with the over
whelming support of both Houses of
Congress.

unfortunately, the same President
who began his administration with a
promise of openness, sided with the se
cret-makers on the first big test of that
promise.

The President claims to have several
problems with the legislation we sent to
him. But his major problem goes to the
heart of what these amendments are all
abollt.

When the Freedom of Information Act
amendments were first considered by the
Senate, I offered a change which would
authorize the courts to conduct in cam-

.era a review of documents classified by
j he Government to determine if the pub·
lie intf;rest would be better served by
keeping the information in question se
cret 01' making it available to the public.

My amendment \I..-as a response to the
increased reliance by former adminis
trations to use national security to shield
errors in judgment or controversial
decisions.

It was a response as well to the mount
ing evidence, more recently confirmed
in tapes of Presidential conversations,
that national security reasons were de
Eberately used to block investigations of
White House involvement in Watergate.

That amendment was incorporated in
the legislation sent to the President for
his signature. And it is primarily that
amendment which caused the President
to veto the legislation.

The President does not seem to ob
ject to the concept of judicial review of
classified documents. The changes he
proposed in returning the bill to Con
gress adopted the same mechanism of in
camera review.

What the President does object to is
the standard to be used in reviewing
such documents. And on this point his
proposals would deal another setback to
the public's right to know.

The legislation passed by Congress
would call for a determination by the
judge reviewing the documents in ques
tion that the documents were properly
classified, in accordance with rules and
guidelines for classification set out by

-the executive branch itself.
The jUdg-e would be required to give

susbtantial weight to the classifying
agency's opinion in determining the
propriety of the classification.

The President's counterproposal on
this point would make it even more diffi
cult to extract information of question
able classification from the executive
branch. Under his proposal, the court
could only enjoin an agency from with
holding agency records after finding the
agency had no reasonable basis whatso
ever for classifying them in _the first
place. Thus, in spite of the record of
abuse, we are being asked once again to
assume that the Government is right, on
the basis of a very vague standard in
deed, and to accept that the stamp of
se-erecy is challengable only in the most
blatant cases of misuse.

The conflict on _this particular point
boils down to one basic concern-trust in
the judicial system to handle highly sen
sitive material. The administration soems
to feel that only the agency dealing with
specific information is capable of passing
judgment on the legitimacy of classifi
cation, except in cases where that judg
ment has been found to be grossly in
appropriate.

The bill passed by COllgTesS recognizes
that special weight should be given
agency judgments where highly sensitive
material is concerned. -

But that bill also expresses confidence
in the Federal judiciary to decide
whether the greater public interest rests
with public disclosure or conti11Ued pro
tection..

I cannot understand why we should
trust a Fedcml judge to sort out- valid
from invalid claims of executive privilege
in litigation involving criminal conduct,
but 110t trust him or his colleagues to
make the same unfettered judgments in

matters allegedly connected to the con
duct of foreign policy.

As a practical matter, I cannot imagine
that any Federal judge would throw open
the gates of the Nation's claSsified
secrets, or that they would substitute
their judgment for that of an agency
head without carefully weighing all the
evidence in the arguments presented by
both sides.

On the contrary, if we constrict the
manner in _which courts perform this
vital review function, we make the clas
sifiers themselves privileged officials, im
mune from the accountability necessary
for Government to function smoothly.

A final point that needs to be made
about the President's opposition to this
legislation concerns his claim that -the
blllis unconstitutional.

On Tuesday I placed in the RECORD an
opinion I solicited from Prof. Philip ~Kur
land on this question. I would like to
quote from Professor KW'land's letter
again, because he has so succinctly and
finally laid the President's claim to rest.

I would repeat that the Issue between
Congress lind the President here .Is not
whether there Is or should be a priVilege fm'
rnilltary and state secrets. Both are In agree
ment that there should be such a prlvllege.
Nor Is the Issue -between the President ant!
the Congress the question whether the fed
eral courts should have the power of' -In
camera Inspection In order _to lietermine
whethel' the materials that are classified
should retain their privilege.-Both are -Ill
agreement that in camera Inspection Is ap
propriate. The controversy 1$ solely over the
question of the standard to be appUed by
the courts In making. determinations Of
availability. Congress says that the materials
In question must In fact have been properly
classified in accordance with the executive's
own standards for classification. The Presi
dent wants the secrecy maintained _If tile
court finds a "reasonable," If erroneous,
basis for the cl:lsslticatlon ... I do not see
how It Is possible to say that the Presidential
position Is constitutional, but the congl'es
slonal position ullconstltutlonal.

The President's charge _that _this bill
is unconstitutional isa serious one to
make. I hope that my colleagues w11l not
be swayed by it, for I believe it to be
without foundation. '

In closing,' I -want to underscore my
feeling that this legislation represents
a unique opportunity to bl1ngthe people
of this country closer to the factsll,nd
figures on which governmental decisions
are based.

We •must not delay any furthel' the
people's opportunity to know more about
their Government. For too long __that
opportunity. has •been eroded by. _not
enough candor and too much secrecy.

The people are saying tha.t they want
to know more. I hope that by our actioll
-today, we will give them that chance.

The PRESIDING OFFICER (Mr.
BIDEN). Whoyieldstime?

Mr. HA,RT. If I may have 2 minutes,
Mr. President.

The PRESIDING OFFICER. The Sen
ator from Michigan is recognized.

Mr. HART. Mr. President, lriBe under
a very limited request to suggest that we
be aware tllat· the position of the ad
ministrll,tton "iith _respect ~o the .treat
ment of disclosure of investigatory files
has shifted.·Init!ally.~ndthroughavery
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IOllg conference, they insisted that the
safeguards were inadequate to protect
against the identification of an inform
ant. Language was incorporated in the
conference: rePi>rt to insure against that
possibilitY.. Now· the objedion with re
spect to the investigative files is that
there is an· adnl1nistrative burden too
great.to be imposed. .

Mr. President. I suggest that the bur
den is substantially less than we would
be led to believe by the President's mes
sage, but I· conclude on the point, Mr.
President, that the price of some ad
ministrative inconvenience is not too
much to pay to increase public confi
dence in and the accountability of gov
ernment. That is precisely the issue that
confronts us.

Mr.. President, in September, when
President Ford made his fortlll'ight as
surances of. openness in Government, I
welcomed them as another sign that a
fresh wind was blowing through the
White House. I did not expect that 2
months later, I would be asking my col
leagues to override his veto of the Free
dom of Information Act amendments.

The veto was even more of a surprise
because of the major efforts to accom
modate the President's views which were
made by the conferees from the House
-and Senate in the conference.

One of the reasons given by the Pres
ident for his veto is that the investiga
tory files amendment which I offered
would hamper criminal law enforcement
agencies in their efforts to protect con
fidential files, We made major changes
in the conference to accommodate this
concern.

My amendment to the Freedom of In
formation Act permits the disclosure of
investigatory files only after elaborate
safeguards are met-that is, that dis
closure will not--

(A) interfere with enforcement proceed
ings, (B) deprive a person of a rIght to a
fail' trial or an impartial adjUdication, (C)
constitute an unwarranted invasion of per
sonal privacy, (D) disclose the ident-ity of a
confidential source and, in the case of a rec
ord compiled by a criminal law enforcement
authority in the course of a criminal investi
gation, or by an agency conducting a lawful
national security intelligence investigation,
confidential information furnished only by
the confidential source, (E) disclose in,estl
gative techniques and procedures, or (F) en
danger the life or physical safety of law en
forcement per personnel;.

After lengthy negotiations during the
conference 011 the bill, the Justice De
partment apparently agreed that these
safeguards are adequate. The major
change in conference was the provision
which permits law enforcement agen
cies to withhold "confidential informa
tion furnished only by a confidential
source". In other words, the agency not
only can withhold information which
would disclose the identity of a confi
dential source but also can provide
blanket protection for any information
snpplied by a confidential source. The
President is therefore mistaken in his
statement that the FBI must prove that
disclosure would reveal an informer's
identity: all the FBI has to do is t<- state
that the information was furnished by a
·confidential source and it is exempt. In

fact, this Pl'otection wall introduced by
the conferees in resPi>nse to the specific
request of the President in a letter to
Senator KENNEDY durhlg the conference.
All of the conferees endorsed the Hart
amendment as modified.

Now the administration has shifted its
ground and argues that compliance with
the amendment will be too burdensome.
Specifically the PreSident's message sin
gles out investigatory files for exemp
tion from the amendment's command
that "any reasonably segregable portion
of a record shall be prov1ded-after dele
tion of the portions which are exempt:~

The Presidential substitute allows the
age~y to classify a file as a unit with
out close analysis, all-eging that the time
limits and staff resources are inadequate
for such intensive analysis. This would
allow an agency to withhold all the rec
ords in a file if any portion of it runs
afoul of the safeguards above. It is pre
cisely this opportunity to exempt whole
files which gives an agency incentive to
commil'lgle various information into one
enormous investigatory file and then
claim it is too difficult to sift through
and effectively classify all of that in
formation.

This "contamination technique" has
been widely used by agencies to thwart
access to publicly valuable information in
their flies. If investigatory files are
unique in terms of length and complexi
ty, an agency's logistical difficulty in
conducting a thorough analysis would
strongly infiuence a court to extend the
time for agency analysis, as is authorized
by the b11l. Therefore, a procedure is
already available to provide for accurate
and thorough analysis.

The President's objection to the Hart
amendment, as was the objection to the
time limits, is one of degree. In light of
the fact that" [tJhe FOIA was not de
signed to increase administrative ef
ficiency, but to guarantee the pUblic's
right to know how the government is
discharging its duty to protect the public
interest," Wellford v. Hardin, 444 F. 2d
21,24 (971) disclosure of severable por
tions of investigatory documents does not
appear to create an unreasonable burden.

In conclusion, the agencies will not be
overburdened for the following reasons:

First. The agencies will be able to
charge search end copying fees-up to
$5 an hour, 10 cents per page-which
will, it. most cases, be more than enough
to discourage frivolous requests;

Second. The Hart amendment has six
pigeonholes into which the agencies can
place information t.hat they do not want
to release. It is reasonable to expect that
they will find plenty of scope in these ex
cuses for nondisclosure to keep them
from being overburdmlCd by public re
quests for access to their files;

Third. The fact that the agencies can
withhold information furnished by a
confidential source relieves it of the bur
den of showing that disclosure \,·ould
actually reveal the identity of a confi
dential source.

Fourth. The clauses providing for
"segregation of records" and "search
fees" are ambiguous and dOUbtlessly will
be subject to litigation. If the req",lests
prove unnecessarily burdcnsome, I sus-

pect that the agencies will find a sym
pathetic ear in the COUl'ts when the time
comes for interpreting those sections.

If the agencies can .show after 6
montllS or so that the cost threshold is
inadequate and that the benefits from
disclosure are outweighed by their cost,
I would support supplemental appropri
ations for the additional staff and if
necessary an amendment to the act to
permit the agency more discretion in as
sessing fees for extraordinary requests,

Finally, we must keep our sense of pro
portion in considering the President's
objections to the Freedom of InfOl'ma
tion Act amendments. No one suggests
that our citizens' right to know about
their Government can be protected with
out· some cost. It is my conviction that,
in the aftermath of Watergate and the
recent disclosures about the FBI's coun
ter-intelligence activities, the price of
some admhlistrative inconvenience is not
too much to pay to increase public con
fidence in-and the accountabilit.y of
Government.

This conviction has been bolstered by
recent disclos~res that the Nixon White
House instigated Internal Revenue Serv
ice investigations of social action groups
on the left and in the black community.
As the Washington Post noted,

The absurdity of the exercise is illustrated
by the fact that the Urban L('agl1e 'NilS
among the targets, lumped in as "rOOlelll"
along with several social organizations that
hardly merit either the la-bel or the atten
tion they were given by IRS.

The tax laws wcre not intended to be
used for political harassment. The in
teresting point about these disclosures is
that they were made possible by the
utilization of the Freedom of Informa
tion Act.

Second, the Justice Department re
cently released a report on the opera
tions of the counter intelligence opera
tions of the FBI. Much of this informa
tion about the use of dirty tricks against
the far left and the far right had been
revealed earlier this year, again because
of action taken under the Freedom of
Information Act.

It is important that this country have
a strong freedom of information law
that will make it possible for the public
to learn of such activities-and to learn
of them as quickly as possible.

Finally, we should remember tlwt
these amendments were necessary be
cause the agencies have not made a Rood
faith effort to comply with the act-The
President is asking that the agencies be
given more discl'etion, not less, to under
mine the act.

The American Civil LIberties Uniml
which has studied the FBI's response
to requests for historical information
from scholars over the last 2 years. The
ACLU concludes that the FBI's historical
records policy has been a dismal failure.
In case after case. significant historical
research has been curtailed by adminis
trative l'estrict.ions which often seem ar
bitrary and unnecessary and heavy costs
of time and money have been imposed
on the persons requesting access. One
example will suffice:

Prof. Sander Gilman, chairman
of the Department of German Literature
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at Cornell University, is preparing a bi
ography of the German playwright
and poet, Bertolt Brecht. On Decem
ber 14, 1973, the FBI respOnded to Gll
man's request for access to Brecht mate
rials by informing him that it had "ap
proximatelY 1,000 pages" in its files on
Brecht, and stating initially that if Gil
man would "submit letters from Brecht's
heirs granting their approval" to his
research, the FBI would provide him
with the materials at a "processing" cost
of $160.

On January 16, 1974, Professor Gilman
sent the Bureau a deposit and a letter
to him from Brecht's only son, dated a
week earlier, stating that the son had
"no objection to your use of FBI files on
my father." Two months later the FBI
provided Gilman with 30 heavily deleted
pages from its Brecht files as the "final
disposition" of his request. It refused
to produce the bulk of the files on the
ground that Gilman had not prOVided
the Bureau with written authorization
from the heirs of each of the hundreds
of persons-many of them public figures,
such as Thomas Mann-whose names
appear in the files. Included within the
30 pages-3 percent of 'the entire file,
for which Gilman paid $40, were 8-10
magazine and newspaper clippings on
Brecht's well-publicized travels in the
United States.

Mr. President, I urge that the Senate
override the veto.

The PRESIDING OFFICER. Who
yields time?

Mr. HRUSKA. Mr. President, I yield
myself 4 minutes.

Mr. President, I supported the free
dom of information bill as it was re
ported out of the Senate Judiciary Com
mittee. It was-and is-my belief that
arr.endments to the Freedom of Informa
tion Act are necessary to remove the
obstacles to full and faithful compliance
with the mandate of the act to grant
citizens the fullest 'access to records of
Federal agencies that the right of pri
vacy and effective Government will per
mit.

The bill was amended on the floor,
however, in a way that could open con
fidentia! files to any person who requested
tJ:'_em at the expense of our Nation's
interest in foreign relations and defense
and every individual's interest in law
enforcement, the right of privacy and
of personal security. Because of these
amendments, the President was com
pelled to veto this bilI.

I. DEFENSE AND FOREIGN RELATIONS

INFOR~IATION

The first objectionable feature of the
bili concerns the review of classified
documents. It is important to stress just
what is and what is not the issue here.
The issue is not whether a judge should
be authorized to review classified docu
ments in camera, As reported by an
unanimous Judiciary Committee, the bill
contained a, provision which enabled
the courts to inspect classified documents
and review the justification for their
c:assi11cutiol1. And the President, in his
V'3to message, stated that he was pre
piu'cd to accept such a provision.

No. 111'3 issue is not whether a court

should be able to question an agency's
decision to afilx a classification stamp to
a document. Instead, the issue is whether
this judicial scrutiny' should be un
checked. It is one thing to empower a.
court to review a document to determine
whether the executive's decision to class
ify was arbitrary or clearly unreasonable.
It is patently different to authorize a
court to determine in the first instance
whether a document should he classi
fied or released to the public. The courts
have the facilities and expertise to re
view executive determinations but they
do not have the facilities or expertise
to make executive determinations. That
is the sole province of the executive
branch.

The vetoed bilI does not check judicial
authority. There are no standards, such
as guarding against the arbitrary and
capricious, or requiring a reasonable
basis, to guide the judge's decision. The
judge can disclose a document even
where he finds the classification to be
reasonable if he also finds that the plain
tiff's case for disclosure is equally rea
sonable. This is not the general lUle in
cases of court review of any regulatory
body or executive agency.

It is clear that the President has a
"constitutionallY based" power to with
hold information the disclosure of Which
could impair the President's conduct of
our foreign relations or maintenance of
our national defense. As Justice stewart
observed in New York Times v. United
States, 403 U.S. 713, 729-30 (1971) :

It is clear to me that it is the constitu
tional duty of the Executive-as a matter of
sovereign prerogative and not as a matter of
law as the courts know law-through the
promulgation and enforcement of executive
regulations, to protect the confidentiality
necessary to carry out its responsibilities in
the fields of international relations and
defense.

In C. & S. Air Lines v. Waterman Corp.,
333 U.S. 103, (1948), the Supreme Court
stated that the
President . • . possesses in his own right
ccrtairi powers conferred by the Constitution
on him as Commander-in-Chief and P"5 the
Nation's organ in foreign alfairs.

Acting in these capacities, the Su
preme Court added:

The President has available intelligence
services whose reports are not and ought
not to be pUblished to the world.

Just this past summer, in a unani
mous decision in the United states v.
Nixon case, 94S.Ct. 3090,3108 (1974), the
Supreme Court expressly recognized
that the President has a "constitution
ally based" power to withhold informa
tion the disclosure of which could impair
the effective discharge of a President's
responsibility. As the Court stated,

As to these areas of Art. II duties (mili
tary or diplomatic secrets) the courts have
traditionally shown the utmost deference to
presidential responsibilities •.. Nowhere in
the Constitution, as we have noted earlier,
is there any explicit reference to a privilege
of confidentiality, yet to the extent this in
tercst relates to the effective discharge of a
President's powers, it is ccnstitutiOllally
based,

Another recent court decbion, United
States v. Marchetti, 466 F.2d 1309 ({ Cil'.

1972) is particularly noteworthy, The
Court summarized the law in th18 area
as follows:

GatherlngtnteU1gence information and
the other activities of the Agency, inclUding
clandestine a1fairsagainst other nations,
are all within the President's CC}1/.stttutionaL
responsibmties tor the security ot the Na
tion as the Chief Executive and as Com
mander in Chief of cur Armed forces. Const~
art. II, § 2. Citizens have the right to criti
cize the conduct of our foreign aft'airs, but
the Government aIso has the right and the
duty to strive for internal secrecy about the
conduct of governmental, affairs in areas in
which disclosure may reasonably be thOUght
to be inconsistent with the national in
terest ••• (Emphasis supplied.) '466 F.2d
at 1315. "

It is clear then that the Constitution
vests in. the Chief Executive the au
thority to maintain our national defense
and to conduct our foreign relations. It
is also clear that in order to discharge
these responsibilities effectively, the
President must take measures to insure
that information the disclosure of which
would jeopardize the maintenance of our
national or the conduct of our foreign
relations is not disclosed to all the world.

From these two points, it should also
be clear that an attempt to empower a
judge to detenriine, on his own, whether
this same type of information should be
disclosed to the public infringes eill the
constitutional power of the President to
maintain our national defense and con
duct our foreign relations. To authorize
a court to make its own decision whether
a document should be classified is to em
power a court to substitute its decision
for that of the agency and, in certain
cases, the President.

Attempts to grant courts unfettered
powers of judicial scrutiny of classified
documents have been criticized in sev
eral recent law reviews. The 1974 Duke
Law Journal, in an article on "Develop
ments Under the Freedom of Informa
tion Act-1973," states that the amend
ment of the Senator from Maine (Sena
tor MUSKIE) unduly infringes upon the
privilege of the Executive to protect
national secrets:

In this, regard. Senator Muskie recently
proposed an amendment to the FOIA whic11
would ")roaden the scope of de novo judicial
review. Pursuant to the proposed amend
ment a court would be empowered to ques
tion the Executive's claim of secrecy by ex
amining the classified records in. camera in
order to determine whether "disclosure would
he harmfUl to the national defense or foreign
policy of the United States." This proposfil,
however, extencis judIcial authority too far
into, the political deci"lon-making process, a
field notappropl'lately Within the province
of the courts. A more satista<;tory legislative
solution WOUld, be a judicial procedure which
would not undUly restrict .the Executive's
prerogative to determine· what ,should. re
main secret ilt the' national interest bnt
wTtich. would. s'imultaneously provide a
lim/itecl judicial check ,on arbitrary and,
capricious executive determinations. .An ac
ceptable compromise of these competing in
terests might be' a procedure Whereby the
agency asserting the privilege would sepa
ratelyclassify each docum~nt and portions
thereof and prepare a detailed iteml'1:ation
and index of this classification scheme for
the court.' ThUS, th.e court could adequately
ascertain whether tlteclaim ot pl"ivilege was
based upon a reasoned determination mther
than an arbitrary classification witho'ut sub-
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jectlngthe mater~alto In camera scr"\itiny.
Such. apToceduri1'-would, Prt;tJentifl,d,~cr1~i
nate and arbftrary classifiqatfonllet 1I0tun
dUly infringe upon the privilege 0/ the Execu
tive to protect national· seCrets~ (Emphasis
supplied.) 74 DUk«;L.J.25~~59;· "

'The Columbia LaWR~view's.J{me197~
issue, in a, comprehensive study,entitled
"The ',Fre,edom '. of Information' Act: A
Seven Year Asses~ll1ent,"says: .

To ad1)ocate soine form 0/ jUdi(jialscrutiny
is not to s.'],y thfLt power should be unchecked.
That ,a court 'should assume tlte burden 0/
declassifying documents seems altogether
improper. Judgments as to the Independent
classification of genUinely secret, Informa
tion should be left. to the executive. Little.
can be said, however, for, exempting from dis
clOStlre non-classified information solely be
cause of its physical nexus with a classified
document. To aSsIgn to the Judiciary the
function of winnowing the state secret from
the spuriously classified" docUment does
violence neither to the language of the Act
as an integrated statute. nor to the declara
tion of policy impllcit in the first exemption.
Even conceding that excising interspersed but
non-secret from secret matter necessarily
implies the exercise of some substantive
judgment, this does not amount to a de tacto
power of' declassification. Only· materials
that would not' have been independently
classified as secret should be deleted and dis
closea on the court's initiative, In close
cases, the COUI·t, cognizant 0/ the "delicate
character oJ the, responsibility 0/ the Presi
dent in the conduct 0/ /orelgn affairs," should:
defer to' the executive, determination 0/
secrecy. (Emphll,sis supplied.) 74 Col. L. Rev.
935.

A "Developments in the Law-Note on
National Security" by the Harvard Law
Review reaches the same conclusion. In
discussing the role of the courts in re
viewing classification decisions, it states
that-

There are llmits to tlie scope of review
that the courts are competent to exercise.

And concludes that-
A cotut would have diffiCUlty determining

when the pUbllc interest in disclosure was
sufficient to requIre the Government to
require the Government to divulge infor
mation notWithstanding a SUbstantIal na
tIonal security Interest in secrecy." 85 Har
vard Law Review 1130, 1225-26 (1972).

Mr. President, every practitioner in
administrative law knows that judicial
review of agency decisions is not un
limited. The courts review agency de
cisions to determine whether they are
reasonably based or whether they are
arbitrary or capricious. This enrolled bill
would establish a different type of re
view, however. It would empower a court
to substitute its own decision for that of
the agency. This is not review of agency
decisions but the making of the decision
itself.

I simply caml0t tU1derstand why a
different standard should be applied to
IJ.genc~' decisions to classify certain docu-
ments. .

By confel'l'ing on the courts un
checked powers to declassify documents,
the enrolled bill is not only unwise but
apparently also unconstitutional.

II. LAW ENFORCElIIENT INVEl:TIGATORY
INFORlllATION

The second issue relates to thecliminai
and civil files of law enforcement
agencies. The confidentiality of countless
law enforcement files containing infor-
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mation of the highest order of privacy
is jeopardized by this bill. At stake here
is not simply the issueof effective law en
forcement ,but the individual's right to
plivacy, assurance of personal security,
and to be secure. in the knowledge that
information he furnishes to a law en
forcement agency will not be disclosed to
anyone who requests it.

The enrolled bill requires the FBI ,and
other law enforcement agencies to re
spond to any person's request for investi
gativa information by sifting, through
pages and pages of files within strict
limits. If the agency believes that infor
mation must be \\ithheld from the public,
it must prove to a court line-by-line that
disclosure would disclose the identity of
a source of confidential Wormation fur
nished by him, would impair the investi
gation or would constitute an invasion
of personal privacy.

Mr. President, it is extremely difficult
if not impossible to prove that informa
tion, if disclosed, would invade a person's
privacy or would impair the investiga
tion. The magnitude of such a task and
the standards of harm that are defined
in the amendment create serious doubt
as to whether such a provision is work
able aside from its questionable wisdom.
Where the rights of privacy and personal
security are at stake, measures should
not be adopted that even tend indirectly
to undermine these fundamental rights.

Mr. President, the issue here does not
involve a denial or rejection of "freedom
of information." This concept has the
active support of most, if not all of us.

The real issue relates to the provisions
for determining how the right to know
can be exercised without impairing the
effective operation of our Government
and also infringing the rights of privacy
and security.

Mr. President, as I stated at the out
set, I believe that amendments to the
Freedom of Information Act are neces
sary. Freedom of information is basic
to the democratic process. It is elemen
tary that the right of the citizen to be
informed about the actions of his Gov
ernment must remain viable if a govern
ment of the people is to exist in practice
as well as theory.

Yet, it is also elementary that the wel
fare of our Nation and that of its citi
zens may require that some information
in the possession of the Government be
held in the strictest confidence. The
right to know must be balanced against
the right of the individual to privacy.
Lil{ewise the right to YJlOW must be bal
anced against the interest of our Na
tion to conduct successful foreign rela
tions and to maintain our military secrets
in confidence.

I cannot support the enrolled b11l be
cause it emphasizes the right to know to
the detriment of the right of privacy and
security and the interests of us all in a
responsive government. These interests
must be accommodated. One cannot be
elevated above the others because all of
these interests are so important.

The enrolled bill does not balance and
protect all of these interests. Therefore,
I urge my colleagues to vote to sustain
the veto of the President. And, in tum,
I urge my colleagues to reenact the bill

with the amendments proposed by the
President so that we will have legislation
that balance and protects all of the in
terests while insuring the fullest respon
sible disclosure of Government records.
Such a bill is S. 4172, introduced by the
Senator from Pelmsylvania (Mr. SCOTT).
and now pendiiJ.g.

Its provisions will improve the present
statute on making Government held in
formation available, without, violating
the Constitution, and yet in a fashion
that will not result in inten:upting 01'
derlyand effective conduct of the Na
tion's business. It will protect the privacy
and personal security of those who co
operate with the State and Justice De
partments by furnishing necesSary, vi
tally needed information. It will enable
law enforcement to proceed without im
pairment in that it will instill in in
formants the necessary confidence that
they will not be endangered by disclo
sure. S. 4172 should be enacted.

The veto should be sustained.
The PRESIDING OFFICER. Who

yields time?
Mr. HRUSKA. I yield 4 minutes to the

Senator from Ohio.
Mr. TAFT. Mr. President, I appreciate

the Senator's yielding, and I appreciate
a.Iso the, I think, good sense and reason
ableness of his approach in his remarks.

Mr. President, I intend to vote to sus
tain the veto of the President. In casting
this vote, I want to make it clear that
I am not less committed to the right of
the public to know the actions of their
Government than any other advocate of
democratic government. In this regard,
I voted for final passage of the bill dur
ing Senate fioor consideration although
I w'ged my colleagues to approve it with
out amendment in accordance with the
JUdiciary Committee's recommendations.

Freedom of information is the hall
mark of a democratic society. It is ele
mentary that the people cannot govenl
themselves-that this cannot be a Gov
ernment of the people-if the people
calillot know the actions of those in
whom they trust to discharge the func
tions of Government.

But, Mr. President, the right to know,
like any other right, cannot be exercised
at the expense of other rights that are
also fundamental. Some information in
the possession of the Government must
be held in the strictest confidence. For
example, the individual's right of privacy
requires that certain information col
lected by the Governnlent in either cen
sus reports or law enforcement investi
gations must be protected from disclo
sure. Information bearing on our Na
tion's endeavors to pW'sue peace through
negotiations with foreign nations must
also be held in confidence if the discus
sions are to be frank and complete. And.
of course, our military secrets must be
safeguarded.

In this respect, the President objects
to, and I voted against. the floor amend
ment offered by Senator MUSKIE on
May 30, 1974, which granted a court the
authority to disclose a classified docu
lllent even where there is a reasonl\ble
basis for the classification. Most courts
are not knowledgeable in sensitive for
eIgn policy and national defense consid-
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erationsthat must be weighed in deter
mining whether material deserves, or in
deed, requires classification.

I am sure those of us in the Senate who
take a part in the naming and selection
of those who are to serve in judicial ca
pacities in the courts around the country
do not select those men for their knowl
edge of military matters and national
security, or even foreign affairs. We
choose them· for their legal expertise to
judge, In accordance' with standards es
tablished by law, as to just what the ap
plication of the law ought to be to situa
tions; but not to give judgment them
selves, to make the decisions, in areas
properly reserved by the Constitution to
the other branches of the Government.

Notwithstanding this fact, the bUl, as
passed, calls for a de novo weighing of
all these factors by the court which
creates confusion and vagueness and, in
my view, w1l1 not serve the interests of
clear legislation or assist in the process
of making available sensitive classified
material.

I prefen'ed the Judiciary Committee's
approach to this problem which com
pelled a court to determine If there is a
l'easonable basis for the agency classifi
cation. If there is a reasonable basis, then
the document would 110t be disclosed.
Certainly the standard "reasonable
basis" is not vague, it having been ap
plied in our jUdicial system for centuries.
This standard and procedure correctly
accord foreign policy and national de
fense considerations special recognition
and provides the executive branch with
sufficient fiexibility in dealing with these
sensitive matters.

Mr. President, we must recognize the
competing interests in disclosure and
confidentiality. While a judge should be
able to review classified documents to
determine whether there is a reasonable
basis for the classification, he should not
be empOwered to second-guess foreign
policy and national defense experts.
While a law enforcement agency should
not be authorized to hide all types of in
formation, it should be given the tools to
protect information the disclosure of
which could likely invade a person's pri
vacy, or impair the investigation.

I believe that the competing interests
in disclosure and confidentiality are ac
commodated only if the enrolled bill is

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, the Sen
ator from Michigan has correctly stated
the situation which occurred with respect
to his amendment to this legislation
which was adopted on the fioor. His
amendment initially protected a.gainst
the disclosure of the identity of an in
former. We decided in conference, how
ever, as a result of a specific request from
the President, to change that to protect
confidential sources, which broadened it
and provided a wider degree of protec
tion.

Then we also pro"ided that there be
no requirement to reveal not only the
identity of a confidential source, but also
any information obtained from him in
a criminal investigation. The only source
information that would be available
would be that compiled in civil investi
gations. The arguments made about this
particular issue today sounded like argu
ments directed more toward the initial
amendment of the distinguished Senator
from Michigan rather than actually to
the resulting language that emerged from
the conference.

I might add parenthetically, Mr. Pres
ident,. that this was actually language
suggested by the distinguished Senator
from Nebraska in behalf of the admin
istration. So it really could not be all
that bad.

On the second question, Mr. Presi
dent, which the Senator from Ohio men
tioned, and which has been discussed
here with respect to the examination in
camera of certain information, the Sen
ator from Maine, I think, has provided
a rather complete response in his state
ment which makes the record complete.
But It is important to note that today
judges are examining extremely sensi
tive information and carrying out that
judicial review l'esponsibllity very well.
We can think of recent cases-the Pen
tagon Papers case, the Ellsberg case, the
Watergate case, the Keith case where
the key issue involved national security
wiretaps, the Knopf case involving CIA
material in a book written by a former
CIA official-where courts have met
these responsibilities, and have been ex
tremely sensitive to the whole question
of national defense and national se
curity.

amended with the changes proposed by I mention at this point here what the
the PresIdent. . Supreme Court said in the Keith case.

The. Senate and the. House of Repre- r The Court said:
~entatlv~s l!h9Uld have no trouble in do-: We cannot accept the Go,'ernment's argu
mg that. It IS, therefore, my hope that·, ment that intHUal llecurlty matters al'e too
the veto of the enrolled bill is sustained \mbtle and complex for judicial evaluation.
so that we can reenact this legislation .tJourts regularly deal with the most diffiCUlt
with necessary amendments. . tissues of our socIety. There is no reason to

The PRESIDING OFFICER. Who! believe that federal judges wlll be lnsensi-
~'ields time? . ( ~Ive to ~r tlllcOm~rehen~lng oOf the Issues

Mr KENNEDY M · p, 'd t 1 ,\ll1volved 11t domestlC securlty Co.ses,
. . . . 1. 1 eSI ell , 10\\ \.

much time remains? ( This is important:
The PRESIDING OFFICER. The Sen- \, Ii the threat is too subtle or complexIol'

utor from Massachusetts controls 13 'lour senior law enforcement officers to con
minutes. /'vey its significance to a court. one may

Mr, KENNEDY, I yield myself 3 ~\quest~~ll wll€ther thel'e Is probable cause for
minutes. lsurvcl.lallce,

I ask unan!mousconsent that Dorothy L Mr, President, on both of these mat
Parker of Senator FONG'S staff be ac- tel's I want the record to be extremely
corded the prhilege of the floor during clear that, in our Administrative Practice
the consideration of this matter. Subcommittee, the full Judiciary Com-

mittee, and on the Senate fioor, they were
cOIlSidered in great detail. They were the
principal matters discussed in the course
of the conference. .

We have been extremely sensitive to
these objections raised by the adminis
tration and, it seems to me, the bill we
are considering is a reasonable accom
modation of the views of the administra
tion. However, it also carries forward
the central thrust of the legislation
passed by the Senate. I would hope those
arguments which have been made in
opposition to those provisions would be
rejected.

If I may, I would like to yield 3 min
utes to the Senator from Tennessee and
then to the Senator from North Caro
lina.

Mr. BAKER. Mr. President, I thank
the distinguished senior Senator from
Massachusetts for yielding,

Mr. President, events of the past 3
years have dealt harshlY with the con
ceptof "secrecy" in Govelnment. We
have witnessed two national tragedies
Watergate and the Vietnam war-which
might not have occurred, and surely
would have suffered an earlier demise
had not the President and his advisers
been able to mask their actIons in
secrecy.

ThIs experience, coupled with my be
lief in the axiom that "sunshine is the
most effective disinfectant," prompted
my support for H,R. 12471,the Freedom
of Information Act Amendments of 1974.
I regret that President Ford returned
this legislation to the Congress without
his approval, and I shall vote to over
ride his veto. While I believe that the
President's action was taken in good
faith, I particularly disagree with his
proposal that judicIal review of. classi
fied documents should uphold the classi
fication if there is a reasonable basis to
support it.

During my tenure as a member of the
Senate Select Committee on Presidential
Campaign Activities, I reviewed literally
hundreds of Watergate-related ·docu
ments that had been classified "secret"
or "top secret" or the like. It is my
opinion that at least 95 percent of thE,)se
documents should not have been classi
fied ill the first place and that the Na
tion's security and foreign· policy would
not be damaged in any way by public
disclosure of these documents. Yet,
despite sevel'al formal requests by the
Senate Watergate Committee, the Cen
tral Intelligence· Agency, in particular,
has not declassified these docmnents aild
evinces 110 intent Of so doing,

In short, recent experience indicates
that the Federal Govel'l1ment exhibit.s a
proclivity for overclassification of in
formation, especially that which is em
barrassing or incriminating; and I
believe that this trend would continue if
jUdicial review of classified documents
applied a. presumption of validity to the
classification as recommended by the
President. De llOVO jUdicial determina
tion basedon:.in camel'a inspection of
classified documents-as provided by
the Freedciin of Information Act amend
ments passed by the congress-insures
confidentiality for genuine military,
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intelligence. and fOl'eign policy infor
mation while allowing ci~izens, scholars.
and perhaps even Congress access to in
formation which should be in the public
domain.

In balancing the minimal risks that a
l"ederal judge might disclose .legitilIlate
national security information against the
potential fOl' mischief and criminal activ
ity under the cloak of secrecy. I must
conclude that a fully infonned citizenry
provides the most secure protection for
democracy.

Consequently. I urge that the veto of
H.R. 12471 be overridden.

The PRESIDING OFFICER. Who
yields time?

Mr. KENNEDY. I yield 3 minutes to
the SenatOl' from North Carolina.

Mr. ERVIN. Mr. President. the execu
tive agencies of the U.S. Government re
mind me of a young lawyer in Charlotte.
N.C. Years ago he brought suit for dam
ages against Western Union Telegraph
Co. Mr. C. W. Tillotson. a very eminent
lawyer. represented the telegraph com
pany, and he filed a motion to require the
plaintiff to make his complaint more
specific.

The judge who hl.".d to PlJ.ss 011 the mo
tion happened to see this ~'otll1g lawyer
and suggested to him that he go ahead
and make his complaint more specific in
the respects that had been asked for. The
young law:l'er told the judge he would
not do it.

He said:
If Mr. Tillotson is going to want me to tell

him what this laWsllit is all about he is just
a damn fool,

.. Every time Congress or the American
people or the American press seek in
formation from the executive branch of
Government they have an equivalent re
ply in most cases from the executive
branch of the Government.

For some reason that begs understand
ing. the executive branch of the Govern
ment thinks that the American people
ought not to know what the Government
is doing.

I have been a believer in the right of
the people· to know what the truth is
about the activities of their Government.
For that reason I supported the orig
inal Freedom of Information Act of 1966.
We had a good bill when we started out.
But, as a result of the limitations and
exemptions that were imerted in the
bill and. as a result of the reluctance of
the executive branch of the Government
to observe that part of the bill which
survived, the existing law is totally in
effective for the purpose that was sought
to be accomplished.

Now. the distinguibhed Senator from
Massachusetts just stated what I think
is the truth about this matter. Every O:1e
of the objections which were set forth by
the Pl'esident in his veto message was
considered at length by the Senate com
Plittee during the original hearings on
the bill. Tney were considered minutely
and carefully by the conference com
mittee. Everyone of those legislators
who, after all, IU'e the people who are
supposed to enaet our laws, cameup with.
a majority of them came up with. the
conclusions that these objections did not

merit the defeat of the bill or the al
teration of the bUt

1 ask unanimous consent that a copy
of the letter written on October 31, 1974.
by the distinguished Senator from Mary'
land (Mr. MATIIIAS). the distinguished
Senator from New Jersey (Mr. CASE), the
distinguished Senator from New York
(Mr, JAVITS), the distinguished Senator
from Tennessee (Mr. BAKER), the dis
tinguished Senator from Massachusetts
(Mr. KENNEDY). the distinguished Sen
ator from Maine (Mr. MUSKIE). the dis
tinguished Senator from Michigan (Mr.
HART). and myself be inserted in the
RECORD at this point.

There being no. objection, the letter
was ordered to be plinted in the RECORD.
as follows:

WASHINGTON, D.C" October 31, 1974.
DEAR COLLEAGUE:. We are enlisting your

support to override President Ford's veto of
the FreedolUof Information Act Amend
ments (II.R. 12471) when the Congress re
turns from the cun'ent recess. We believe
that this veto Is unjustified and urge that
the legIslation be enacted as preViously ap
proved by Congress.

The 1966 Freedom of Information Act has
worked neither efficiently nor effectively.
There are loopholes In the statute. Agen
cies have engaged In delaying and obstruc
tionist tactics in responding to requests for
government Information. The Freedom of
Information Act Amendments will fac1lltate
pUbilc access to information, while preserv
ing confidentiality where appropriate.

The President has proposed numerous
specific changes to this legIslation. Similv,r
proposals were made by government ageu
cies time and again over the past year and
a half. These proposals were considered. they
\7erO debated, and in the end they were re
jccteddurlng the legislative process.

The President has sug·gested that the
Freedom of Information Act Allendn~ents

pose II threat to our national secm'ity b"e~

cause they do not suffieiently restrict federal
court review of executive classification deci
sions. As an alternative, the President has
proposed that courts be allowed to require
disclosure of classified documents only if
the agency had no reasonable basis whatso
ever to classify them. We do not believe a
secrecy stamp shOUld be that determinative.

We believe tbat the approach taken in the
Amendments is the correct one. Federal
courts should have the authority to review
agency classification of documents and make
their findings on the weight of t!le evidence.

The Executive writes the classification
rules, since dOCllments are classified under an
Executive order, not a statute. A federal
jndge should be empowered to review classi
fiCatIon decisions as an objective umpire, and
he shOUld determine whethcr Executive
branchofficiaIs have complied With their own
rules. This is consistent with administrative
due process and the tradition of checks and
balances. We a,'e oonfident that the legisla
tion po~es no threat to this nation's secu,
rity interests.

The President has also decried the pcssl
b:Iity of an administrative burden placed
on law enforcement and other agencies by
the new amendments, although we are
pler.sed tu note that he did not object to the
oJ)Cning of some new invest!g&tory materials
to the publlC. We bel!e\·e, however, that the
Bdditional dE-lays, c~utrges, and exclusions
requested by the President do more than
alleviate administrative burdens-they would
effectively bar a~cess t{) some records by the
press. the nonaffinent, and the scholar.

FreedOll1 of Information is too precio'ls a.
right to be sacrificed to false economy. Like
due pro~e~." it Ill?)" c~rJ''' 30111e cost; but that

is a cost to be bome by all Americans who
would keep Oill' government open and ac
countable and responsible.

Government agencies universally opposed
original enactment of the Freedom of Infor
mation Act in 1966, and they likewise op
posed enactment of amendments to the Act
this. year. As a practical matter. with our
heavy workload for the remainder of this ses
sion and continuing agency hostility to any
strengthening of the Information Act, faU
ure to override the President's veto next
month will result in postponement of any
lmprovements to the Act for a substantial
period 01 tlme.

We have too re~ently seen the insidious
effects of government secrecy run rampant.
Enactment of H.R. 12471 eRn do much to open
the public's business to public scrutiny, while
providing appropriate safeguards for mate
daIs that should remain secret. We therefore
urge you to join us when Congres returns
In voting to enact the Freedom of Infor
mation Act Amendments over the President·s
veto.

Sh~eereIS.

Charles McC. Mathias, Jr., Clifford P.
Case, Jacob K. Javits, Howard H.
Baker. Jr., Edward M. Kennedy, Ed
mund S. Muskie, Phillp A. Hart, Sam
J. Ervin, Jr.

Mr. ERVIN. Mr. President, I ask unani
mous consent that an editorial from
the Washington Post dated November 20,
1974; and the speech I made on the bill
be printed in the RECORD. I thal'..k the
Senator from Massachusetts.

There being no objection, the editorial
and speech were ordered to be printed
in the RECORD, as follows:

FEDERAL FILES: FREEDOM 0]1 rN:t"'ORl'!rA'IIG~

Just before the election recess. President
Ford used his power of veto and sent back to
the Congress a pIece of very Important legis
lation, the 1974 amendments to the Free
dom of Information Act. Those amendments
were important because they strengthened a
law that was fine in principle and purpose
but poor in practical terms. The Freedom of
Information Act had been enacted in 1966 in
the hope of making Itpoesible for the press
and the publlc to obtain documents from
within government to which they are en
titled. Because of cumbersome provisions of
the act, however, obtaining such informa
tlon provecl very diffiCUlt.

This year, after lcng hearings, much hag
gllng between House and Senate and two
resouncti!lg votes, a series of amendments
was ready for pl'esidential signature. They
shortened the amount of time a. citizen
wo'.lld be reqUired to wait for the burca.t1~

racy to produce a requested document. Tiley
removed some rc~·trictions on the kinds of
information that could be obtained; and
they placed sP.llctions Oll bureaucrats who
tried to keep information secret that SllCUld
be released in the public interest. In light of
President Ford's previous statements in sup
port of openness in govern!nent. it was as ..
sumed th(\t the Fn:sident would welcome
this l"gisla.t!cn and sign It into laW', Instead.
sadly, Mr. Ford yielded to tl~e arguments at
the burea ucracy and vetoed the legislation,

Since then, a number of journallsts' and
citizens' grOtlp~ ha"e criticized thRt action
by the President end urged Congress to oyer
ride the \'eto. Today in the House and tomor
row in the Senl>te, t!~ose votes are scheduled
to take place. We would urge a strong vote
in support of the legislation, partlcularly in
llght of two recent disclosures made possible
by the Freedom of Information Act.

TIec.;ntly, a Ralph Nader-supported group
on tal{ reform tUl"lled up the fact the NL'Con
\Vhite House instigated Internal Revenue
Service il,ve5tlgations of social action groups
en the left Gnd in the bluck community. The
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absurdity of the exercIse is illustrated by the
fact that the Urban League was among the
targets, lumped in as "radIcal" along with
several social organizations that hardly merIt
either the label or the attention they were
given by IRS. As we have had occasIon to
say in the past, the tax laws were not in
tended to be used for politIcal harassment.
The interesting point about these latest dIs
closures Is that they were made possible by
the utUization of tIle Freedom of Informa
tion Act.

In the same vein, the Justice Department
released a report earlier this week on the
operations of the counter intelligence opera
tions of the FBI. Much of this Information
about the use of dIrty trIcks against the
far left and the far right had been re
vealed earlier this year, again because of
actIon taken under the Freedom of Informa
tion Act. Attorney General William Saxbe
felt compelled, on the basis of what the
Justice Department had been forced to re
lease about the program, to order a study
of what the FBI had done. Mr. Saxbe found
aspects of the program abhorrent. But FBI
director Clarence M. Kelley actually defended
the practices of his predecessor, J. Edgar
Hoover. This is a good example of how im
portant it is that thIs country have a strong
Freedom of InformatIon law that will make
it possible for the public to learn of such
activitIes--and such attitudes on the part of
officials in sensitive and powerful jobs-and
to learn of them as quickly as possible.

The Freedom of Information Act Is not
a law to make the task of journalists easier
or the profits of news organizations greater.
It Is, in other words, not special interest
legislation in the sense that the term is ordi
narily used. It Is special interest legislation
in that it Is intended to assist the very
specIal interest of the American people in
being better informed about the processes
and practices of their government. This is a
point President Ford's advisers missed badly
at the time of the veto. One of them is
alleged to have said that if the President
vetoed the bill, "who gives a damn besides
The Washington Post and the New York
Times?" The truth of the matter is that this
legislation goes to the heart of what a free
society is about. When agencies of govern
ment such as the FBI and IRS can engage
in the kind of activity just revealed, It is
serious business. That's why we should all
give a damn--especially those who are to cast
their votes today and tomorrow.

SPEECH BY SENATOR ERVIN
Mr. President, I rIse in support of this

amendment. It seems to me that we ought
not to have artificial weight given to agency
action, whIch the bill in its present form
certainly would do.

It has always seemed to me that all judicial
questions should be determined de novo by a
court when the court is. reviewing .agency
action. One of the thIngs Which has been
most astounding to me during the time I
have served in the Senate is the reluctance
of the executive departments and agencies to
let the American people know how their Gov
ernment is operating. I think the American
people are entitled to know how those who
are entrusted with great governmental power
conduct themselves.

Several years ago the Subcolllmittee on
Constitutional Rights, of which I have the
privilege of being chairman, conducted quite
an .extensive InvestIgation of the use of mili
tary intelUgence to spy on civilians Who, in
most Instances, were merely exercising their
rights under the first amendment peaceably
to assemble and to petlti<~n the Government
for redress of grievances. At that time, as
chall"lnan of that SUbcommittee, I was in
formed by the Secretary of Defense. when
the committee asked that one of the com
manders of military Intelligence appear be
fore the committee to testify that the De-

partment of Defense had the prerogative at
selecting the witnesses who were to testify
before the subcommittee with respect to the
activities of the Department of Defense and
the Department of the Army,

On another occasion I was informed by the
chief counsel of the Department of Defense
that evIdence which was qUite relevant to
the commIttee's inquiry, and whIch had been
sought by the committee, was evidence
which, In his judgment, neither the commit
tee nor the American people were entitled to
have or to know anything about.

And so the Freedom ot Information Act,
the pending bUl, is designed to make more
secure the right of the AmerIcan people to
know what their Government Is doing and
to preclude those who seek to keep the Amer
ican people in ignorance from being able to
attain their heart's desire.

I strongly support the amendment offered
by the distingUished Senator from Maine,
of which I have the privilege of being a co
sponsor, because it makes certain that when
one is seeking public information, or Infor
matIon whIch ought to be made public, the
matter will be heard by a judge free from any
presumptions and free from any artificial
barriers which are designed to prevent the
Withholding of the evidence; and I sincerely
hope the Senate will adopt this amendment.

Mr. MUSKIE. Mr. President I yield to the
Senator from North Carolina.

The PRESIDING OFFICER. The Senator from
North Carolina is recognized.

Mr. ERVIN. Mr. President, the question in
volved here would be whethel' a court could
determine this is a matter which does af
fect natIonal security. The question Is
whether the agency is wrong In claiming that
It does.

'I'he court ought not to be required to find
anything except that the matter affects or
does not affect national security. If a jUdge
does not have enougllsense to make that
kind of decision, he ought not to be a judge.
We ought not to leave thnt decision to be
made by the CIA or any other branch of
the Government.

The bill provides that 1\ court cannot re
verse an agency even though it finds It Wll5
wrong in classifyIng the document as beIng
one affecting national security, unless it
further finds that the agency was not only
wrong. but also unreasonably wrong.

With all due respect to my friend, the
Senator from Nebraska. is it not ridiculous
to say that to find out what the truth Is, one
has to show whetller the agency reached the
truth in a reasonable manner?

Why not let the judge determine that ques
tion, because national security is information
that affects national defense and our dealings
with foreign countries? That is alllt amounts
to.

If a judge does not have enough sense to
make that kind of jUdgmellt and determIne
the matter, he ought not to be a jUdge, and
he ought not to inquire Whether or not the
man reached the wrong decision Inllll un
reasonable or reasonable manner.

The PRESIDING OFFICER. Who yields time?
Mr. HRUSKA. Mr. President, I yield myself

3 minutes.
Mr. President, will the Senator respond to

a questIon on that subject? He and I have
discussed this matter preliminarily to com
ing on the floor.

If a' decision is made by a court, either
ordering a document disclosed or orderng it
Withheld, is that jUdgment or order on the
part of the district court judge appealable
to the circuit court?

Mr. ERVIN. I should think so.
h-Ir. HRUSKA. What would be the ground of

appeal?
Mr. ERVIN. The ground ought to be not

whether a man has reached II wrong decision
reasonably or unreasonably;· It ought to be
whether he h!ld reached a wrong decision.

Jllr. HRUSKA. I cUd not hear the Senat.or.

Mr. ERVIN.' The question involved ought
to be whether an agency reached. a correct
or incorrect decision when it classified a
matter as affecting national security. It
ought not to be based on the question wheth·
er the agency acted reasonably or unrea
sonably in reaching the wrong decisIon. That
is the point that the bill provides, in effect.
In other words, a court ought to be search
ing for the truth, not searching for the rea
son for the question as to whether someone
reasonably did not adhere to the truth in
classifying the document as affecting na-
tional security. . , .

1\Ir. HRUSKA. The blll presently provides
that a judge should not disclose 1\ classified
document if he finds a reasonable basis for
the classification. What would the Senator
from North Carolina say in response to the
following question: Should a judge be able
to go .ahead and order the disclosure of a
document even if he finds a reasonable basis
for the classification? .

Mr, ERVIN. I think he ought to require the
document to be disclosed. I do not think
'that a judge should have to. inquire as to
whether a man acted reasonably or unrea
sonably, or whether an agency or department
did the wrong thing and acted reasonably
or unreasonably.

The question ought to be Whether classi~

fylng the document as affecting national
secUrity was a correct or an incorrect de
cision. Just because a person acted in a
reasonable manner in· coming to a wrol'1g
conclusion ought not to require that the
wrongful- conclusion be sustained.

Mr.. HRUSKA. Mr. President, I am grate
fui to the Senator for his confirmation that
such a decision would be appealable.

However, on the second part of. his answer.
I cannot get out of my mind the •. langl1age
of the Supreme Court. This is the pal·tlcular
language t.hat the Court has used: Decisions
about foreign policy are decisions "which the
judiciary has neit.her aptitude, facilities, nor
l'esponsbility and which has long been held
to belOllg in the domain of political power
not SUbject to judicIal Intrusion or inquiry."
C. & S. Air Lines v. Waterman Corp., 333 U:8.
103 (194B).

That is not their field; that is not their
policy.

MI'. ERVIN. Pardon me. A court Is com
posed of human beings. Sometimes they
reach an unreasonable conclusion, and the
question would be on a determination as
to whether the conclusion of the agency
was reasonable or unreasonable..

The PRESIDING OFFICER. The Sen
ator's 3 minutes have expired.

Mr. HRUSKA. Mr. President, I yield
3 minutes to the Senator from South
Carolina.

Mr. THURMOND. Mr. President, the
Freedom of Information Act, H.R. 124m,
was vetoed by President Ford on October
17, 1974. I rise .in support of the Presi
dent's veto 'decision and ask that m~'

colleagues join me in this elfort.
My decision to support the President

on this veto is based upon several key ob
jections which the President expressed
regarding this legislation.

If this bill is allowed to become law,
classified documents relating to our na
tional defense and foreign relation!;
would be subjected to an in camera
judicial review.

In his veto message, the President
stated that he was willing to accept the
provision which would enable courts to
inspect classified documents and review
the justification for their classification.

Howe\;er, the issue is not whether a
judge should be authorized to review in
camera classified documents relating to
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tIle national detens'.' and foreign rela,;.
tions. Instead, the issue is whether a.
standard should be established t<> guide
the judge' in making. a. decisIon as to
whethel' a document is pr0l'edy:classi
l1€d~ In its present· form, there are no
guidelines for·' a judge to. determine if
a document is classified In a 'propel' man-
nei'. '.> ',;, ",

Mr. President. aiudgeshould be au
thorized to disclose'a classified document
if he discovered that' there was no rea
sonable basis for the classification. It
should' not' be within, the power of a.
judge to reveal a classified document
\vhere there is a reasonable basis for the
classification. "

Another objectionable area of H.R.
12471 deals with the compulsory disclo
sure· ,of' the confidential,. investigatory
files of the Federa,l Burea,u of Investiga
tion and other law enforcement agencies.

Under this bill, Mr. President, these
investigatory files would be exempt from
disclosure only If the Gover1llllent could
prove that the release would cause harm
to certain public 01' private interests. The
President objected to this portion of H.R.
12471, since it would be almost impos
sible for the Government to establish in
every: instance that harm would result
from a release of information.

Instead, the President suggested that
investigatory records of the Federal BU
l'eauof Investigation and other law en
forcement agencies. should be exempt
from the act if there is a "substantial
possibility" of harm to any public or pri-
vate interest. .

This is an area in which the rights of
privacy and personal security are hang
ing in the balance, and no measures
should be enacted to erode these basic
and fundamental rights.
, Due to these objections which have
been raised, I agree with the President's
decision to veto this bill, and I call upon
my colleagues in the Senate to vote to
stL~tain this veto.

The PRESIDING OFFICER. Who
yields time?

Mr. KENNEDY. I :I'ield 4 minutes to
the Senator from California.

Mr. CRANSTON. Mr. President, I
thank the Senator for yielding and for
the great work in committee that has led
to this very important legislation which
is before us.

I support the Freedom of Information
Act amendments because I believe in the
freest possible flow of information to the
people about what their Govemment is
doing, and why. The people must have
access to the truth if they are to govem
themselves intelligently and to prevent
people in power from abusing the power.

Under the amendments in the vetoed
bill, our courts, not our bureaucrats, will
have the final say as to what information
can legitimatelY be kept secret without
violating the basic right of a democratic
people to know what is going on in their
Government.

'What are some· of the objections
raised?

First. That a judge is not sufficiently
kaowledgeable to determine whether a
dc>cument should be kept secret or not.
·r maintain that a judge is at least as

competent as some Pfc or some low
echelon civilian bUl'eaucrat who classi
fied the document in the first place.
.' Presently, and this is incredible, pres
ently in tens of thousands of cases, there
is often no review by anyone highel' of
a classification made by a. Pfc or a very
low echelon bureaucrat, and these classi
fications remain in elfect for a minimum
of 10 years.

I also maintain that the PIc and that
bureaucrat will do a better job, and a
more honest and thoughtful job, of
classifying documents in. the future if
they know their decision may be reviewed
by an independent judiciary.
. Second. Some people object to giving
so much discretion to a single judge.

There is little reasonable ground for
fear.

If the judge ruled against the Govern
ment'in a particular case and the Gov
ernment felt strongly that the decision
to disclose was unwise, the Govemment
can, of course, appeal. Thus in actual
practice, many of the top minds of our
country-at the various appellate levels
ol our courts-WOUld in fact be passing
on the decision to disclose.

If we can not trust their wisdom and
good judgment, whose can we trust?

Third. Some people say the time limits
imposed by the amendments are too
brief, that agencies need more time to
determine whether a document being
sought should be made public.

I say that reasonable speed is of the
essence where public information is con
cerned. Speed of disclosw'e is the enemy
of the coverup. Delay Is its ally.

Concern over too much speed is hardly
a compelling matter when you considel'
that under present procedures, for ex
ample, it took 13 months-yes, 13
months-before the Tax Reform Re
search Group was able to get released to
the public earlier this week 41 documents
showing how the Internal Revenue Serv
ice's special services staff investigated
dissident groups.

Fourth. Finally, some people fear that
increased emphasis on freedom of in
formation, on the people's right to know,
may harm the national interest in some
instances.

I, myself, believe the national interest
demands more emphasis on openness in
government and less emphasis on goV
ernment secrecy.

Nothing is mOl'e important in a demo
cratic society-nothing is more vital to
the strength of a democratic society
than for a free people to be told by its
government what that government is
doing. And why.

Of course, we must have proper safe
guards to protect our legitimate secrets.
Our amendments provide such safe
guards.

But we have too many governmental
secrets; too many governmental de
cisions are being made behind closed
doors by people with closed mhlds.

Om' amendments provide a sensible,
workable solution to the problem of how
to protect legitimate secrets in an open
society.

Turning to the courts as a disinter
ested third party t-o resolve disputes be-

tween individuals or between individuals
and the goveInment is in keeping with
centuries of Amelican tradition.

The courts have served us well. I have
full confidence in their continued compe
tence, Integrity, and patriotism.

I strongly urge that we vote to over
ride the President's injudicious veto of
this legislation.

The PRESIDING OFFICER. The Sen
ator from Nebraska has 13 minutes l'e
maining under his control.

Mr. HRUSKA. Mr. President, at this
'time I have no further requests for time.
There is one other possibility. I would
be willing to call for a brief quorum call
on equal time, if that is agreeable with
the Senatol' from Massachusetts.

The PRESIDING OFFICER. The Sen
ator from Massachusetts has used all of
his time on the bill. There are 13 minutes
remaining.

Mr. HRUSKA. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. HRUSKA. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
, Mr. HRUSKA. Mr. President, I yield 4
minutes to the Senator from West Vir
ginia.

Mr. ROBERT C. BYRD. Mr. President,
I thank the able Senator for yielding.

When H.R. 12471, the Freedom of In
formation Act amendments, was passed
by the Senate 011 May 16, 1974, I voted
against the bill because I was concerned
that passage of the bill would severely
hamper law enforcement agencies in
the gathering of information from con
fidential sources in the course of a crim
inal investigation

The Senate-passed version of the biH
contained an amendment which would
have required disclosure of information
from a law enforcement agency unless
certain information was specifically ex
empted by the act. What particularly
disturbed me was that while the identi
ty of an informer would be protected, the
confidential information which he had
given the agency would not have been
protected from disclosure. Another mat
ter that disturbed me was the use of
the word "informer", since that could
be construed to mean that only the iden
tity of a paid "informer" was to be pro
tected and not the identity of an unpaid
confidential saure,e. I was deeply con
cerned that without such protection,
law enforcement agencies would be
faced with a "drying-up" of their sources
of information and their criminal in
vestigative work would be seriously
impaired.

The bill in the form now presented to
the Senate has been significantly changed
by the conference on these c11tical is
sues. The language of section 552t:b)
(7) has been changed from protecting
from disclosure the identity of an "in
fOl'mer" to protecting the identity of R
"confidential source" to assure that the
identity of a person other than a paid i11-
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former may be protected. The language
has alSo been broadened sUbstantially
to protect from disclosure all of the
information furnished by a confidential
source to a criminal law enforcement
agency if the information was compiled
in the course of a criminal investigation.
Thus, not only is the identity of a confi
dential source protected but also pro
tected from disclosure is all the informa
tion furnished by that source to a law
enforcement agency in the course of a
criminal investigation.

There are two other substantive
changes in the bill now before the Sen
ate as compared with the bill orig
inally passed by the Senate. First, the
bil: now provides an exemption from
disclosure of investigative records which
would "endanger the life and physical
safety of law enforcement personnel."
The bill as originally passed by the Sen
ate contained no such exemption.

Second, the original bill included an
exemption from disclosure for investiga
tory records which constituted a "clearly
unwarranted invasion of personal pri
vacy." The bill as it is now before the
Senate strikes the word "clearly" and
exempts from disclosure investigatory
records which constitute an "unwar
ranted invasion of personal privacy."
Thus, the agency could withhold investi
gatory records which would constitute
an unwarranted invasion of privacy
rather than be forced to show that the
material was a "clearly" unwarranted
invasion of privacy.

The conference changes from the lan
guage of the original bill satisfy my
objections to the bill, as they have over
come the substantive objections I had
to the bill in its original form, and I
shall now support the bill and vote to
override the Presidential veto.

I again thank the Senator for yielding.
Mr. BAYH. Mr. President, the Ameri

can system is built on the principle of
the openness of public debate and the
accountability of the Government to the
people. The greatest danger to both
these fundamental principles lies in ex
cessive Government secrecy. As the
power and size of the executive branch
has grown in recent years, so has its
ability to cloak its actions which broadly
affect the American people and to con
ceal those who are responsible for them.

It was 16 years ago that we in the
Congress first recognized the dangers
of bureaucratic secrecy when we enacted
a one sentence amendment to a 1789
"housekeeping" law which gave Federal
agencies the authority to regulate their
business. It read:

This section does not authorize with
holding information from the pUblic or
limiting the Rvallablity of records to the
public.

. It quickly became clear, however, that
this rather broad language was not suffi
cient. Therefore in 1966, after more than
a decade of hearings, investigations, and
stUdies, we enacted mUGh more compre
hensive legislation which we termed the
"Freedom of Information Act." But the
bureaucracy was not to be so ·easily un
veiled. There were many loopholes which
legions of bureaucratic lmvyers, with

some help from the courts,managed to
enlarge into gaping and blanket exemp
tions. For example, take the exemption
contained in the 1966 act for "Law En
forcement Activities," This exemption
carne to be interpreted as including such
things as meat inspection reports, reports
concerning safety L'l factories, corre
spondence between the National High
way Traffic Safety Administration and
the automobile manufacturers concern
ing safety defects, and reports on safety
and medical care in nursing homes re
ceiving federal funds,

That is not to say, Mr. President, that
the 1966 act did not accomplish some
significant breakthroughs. Recently, for
example, a Freedom of Information Act
suit uncovered the fact that the Nixon
White House had instigated Internal Re
venue Service investigations of social ac
tion groups on the left and in the black
community. Included among these "radi
cal"· groups was the Urban League. In
the same vein, the Justice Department
earlier this week released a report on the
counterintelligence operations of the
FBI. The initial aspects of this police
state-type of operation were revealed by
a Freedom of Information Act lawsuit.
But the loopholes remain.

Congress then responded this year
with a bill to provide for some 17
amendments to the 1966 law. Lengthy
and full hearings were held in both
Houses. All· of the competing interests
were heard. Once the legislation reached
the Senate-Honse conference committee,
of which I was a member, significant con
cessions were made to the administra
tion's objections. Yet almost inexplicably
President Ford heeded the advice of the
self-interested bureaucracy, who had
likewise opposed the first legislation in
1966, and he vetoed the bill. In doing so,
he dealt another crushing blow to his
self-professed image of openness and
candor in Government.

Let me examine, briefly, the stated
reasons for the President's veto. They
are basically two. First, that the bill
would have unconstitutionally com
promised our military or intelligence
secrets and diplomatic relations by al
lowing a U.S. district court to review
classified documents. Second, that the
bill would have placed unrealistic bur
dens on agencies by requiring them to
respond within a finite period of time to
requests for information. To me it is
abundantly clear, after carefully exam
ining all of the arguments, that these
concerns are completely misplaced and
without merit.

The first exemption to the present
Freedom of Information Act states that
the act does not apply to matters that
are "specifically required by Executive
order to be kept secret in the interest of
the national defense or foreign policy."
That section has been interpreted by the
Supreme Court to mean that Congress
granted to the Executive, sole discretion
to classify documents:-'Environmental
Protection Agency v. Mink, 410 U.S. '73
(1973). The Court went on to say that
because of this statutory construction
the courts could net review the decision
of an executive ·bTlmch employee to

classify nor could the court even exa,m~~
the document in .caIIlera. :However, .the.
court also indicated that .therewere lll,).
constitutional barriers to full court re
view, and that Congress .had. the power
to change the law if it saw fit to do so,
The proposed amendments before us to
day provide for full court review of clas
sification decisions made pursuant to Ex
ecutive order. The executive branch stili
would have the power to make the rules
and decision governing classification.
This bill merely makes it clear that the
courts may rietermine whether those
rules are being followed. . . .

The Presidellt wants documents that
are claimed to fall within the .national
security exemption treated differentlY
than documents that are claimed to fall
within the other exemptions. He wants
a court to igno~'e w~etheror not the clas~

sification decision was l'ight or wrong
and only determine whether the agency
official acted reasonably or unreasonably.
Under this approach a situation could
arise where a judge determines that a
document is not properly classified and
should be. public, but that the Secretary
of State acted reasonably in classifying
the document and therefore it remains
secret. In other words, for a document to
be released a judge must find that the
Secretary of State acted unreasonably,
There is no constitutional basis to sUP
port this result, and it is contrary to the
spirit of the FreeG_m of Information Act.

Second, President Ford objects to the
finite time limits provided for by the bill
and seeks to have them relaxed, espe
cially as they apply to law enforcement
agencies. The time limits would allow lQ
working days,2weeks, for an initial re
sponse arid 20 working days, 4 weeks, to
respond to administrative appeals. In ad
diti.on an agency can extend tlle time for
UP to 10 working days, 2 weeks. This adcis
up to 2 months time inwhich an agency
has to respond to a request for informa
tion. The President calls this "simply un
realistic." Two months is more than adc':
quate. To allow more time would be to
allow agencies to continue their current
practice of using delay to discourage re:'
quests for information. Moreover, the bill
permits a court in exceptional circum
stances to delay its review of a case until
an agency has had sufficient time to re
view its records. In other words, after the
2 months of administrative deadlines
have lapsed and after a complaint has
been filed with the court, the court still
has the discretion to grant the agency
more time if exceptional ch'cumstances
warrant. These provisions more than
adequately satisfy the President's con-
cern for flexibility. .

In short, Mr. President, a close exami
nation of the administration's objections
to this bill reveal their insubstantiality.
If we have learned anything from the
political events of the past 2 years, it
should be that openness and accounta:'
bility in Government are crucial to the
preservation of our democracy. Yester
day the other bodY acted overwheIffiingly
to reassert this principle by overriding
this ill-advised veto. I urge my colleagues
to do likewise.
- Mr. I\.iETCALF.Mr. President, the
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leaders of the free and responsible press
have joined the drive to make the free.;
dom of information law a more workable
tool to dig out Government information,
not because it means money in their
pockets but becaul\e they truly believe
in the ideals of a democratic society.
The~' know that democracy can survive
only if the public has access to the facts
of government. stories about Govern
ment problems do not sell newspapers, do
not influence the public to watch televi
sion or listen to radios. The public would
rather not listen to or read about the
bad news which most Government stories
report.

Those dedicated newsmen flghting for
the people's right to know are not fight
ing for· their OW11 special interest. This
fact is emphasized by looking at the or
ganizations and indivIduals supporting
the drIve to override· President Ford's
veto of the amendments· which would
make the freedom of information law a
more effective tool. The representatives
of the business side of the news indus
try-the AmerIcan Newspaper Publish
ers Assoclation--do not want us to over
rIde President Ford's veto of the free
dom of information law amendments.
The representatives of the news side of
the information business-the American
Society of Newspaper Editors-have
gone all-out to urge overriding of Presi
dent Ford's veto. The ASNE is interested
in the people's right to know, not the
publishers' desire to make a profit.

This point is emphasized in an edi
torial from the Denver Post. William
Hornby, executive editor. of the news
paper, also serves as chairman of the
freedom of information committee of
ASNE. He and other leaders of the in
formation industry have rallied the
members of their profession to fight for
the light of the people to know, not the
right of the press to publish. I urge you
to consider carefully the cogent points
made in the recent editorial in Bill Horn
by's newspaper.

Mr. President, I ask wlanimous con
sent to have the editorial printed in the
RECORD.

There being no objection, the editorial
was ordered to be printed in the RECORD,
as follows:

[From the Denver Post, Nov. 7, 1974]
CONGRESS MUST OVERRIDE VETO OF INFORMA

TION ACT CHANGES
\Vhen Congress reconvenes after the elec

tion recess, it ought to act promptly-and de
cisively-to oven'ide President Ford's veto
or essential amendments to the Freedom or
Information Act,

The amendments. embodied in the bill
II.R. 12471, are designed to improve the sev
en-year-old FOI law by removing bureau
cratic obstacles in the way of freer public
acce.."S to gover!lI!lental documents.

Mr. Ford's veto of H.R. 12471 Is in direct
contradiction of his avowal of all "open ad
ministration." Further, his demands for more
concessions from Congress on FOI amend
ments raise additional questions about the
crediblUty of his openness pledge.

Congress has gone more than halfway to
meet administration objections to the origi
11al FOI changes considered on Capitol HUl.

The House-Senate conference committee
bi!! that emerged was a genuine compromise

between congressional representatives and
Justice Department experts..

Mr. Ford got tour out ot the five changes
he recommended to the committee. Yet not
only did Mr. Ford veto the final bill, but 11e
added a. new demand to his original pro
posals.

In his veto message, President Ford con
tended for the first time that lengthy in
vestigatory records should not be disclosed
on the grounds that law enforcement agen
cies do not llave eno\lgh competent ofilcers
to stUdy the records. He also restated his
earlier demand that Congress should not give
the courts as much power as the bill pro
vides to decide on whether documents
should be withheld for reaSOllS of national
security.

Mr. Ford's veto also prevented other 1m
pl'Ovements in the FOI law ranging from the
setting of reasonable time limits fOl' federal
agencies to answer l'equests for public rec
ords to requiring agencies to file annual re
ports on compliance of the law.

The amendments to strengthen the FOI
law represent a. true consensus of Congress:
H.R. 12471 passed the House with only two
dissenting votes and there was no opposi
tion in the Senate.

If Mr. Ford will not follow throngh on his
open ndministration pledge, then Congress
ought to do it for him by overriding bls
veto.

Mr. MONDALE. Mr. President, over a
century ago, one of the greatest leaders
our Nation ever produced, Abraham
Lincoln, expressed his faith in the Amer
ican people. Lincoln said:

I am a firm believer in the people, if given
the truth, they can be depended upon to
meet any national crisis. The great point Is
to bring them the rcal facts.

Eight years ago, the Congress passed
and President Lyndon Johnson signed
the Freedom of Information Act, which
was intended to aid the people in their
search for the truth. The act was a rec
ognition of the sad fact that all too
often our Government's desire to covel'
up the truth from public view took prec
edence over the need to bring this truth
to the people. The Freedom of Informa
tion Act held out great promise for the
Nation's media and for every American
citizen to gain the information they
needed from the Federal Government,
information which is often vital to their
livelihood, their welfare, and even their
freedoms. The act sought to place into
law one more concrete manifestation of
our society's respect for the truth and
our willingness, if need be. to sacrifice
convenience in order to uncovel' the
facts.

Sadly, the years since 1966 have not
produced the increase in Government
responsiveness which we had hoped
would follow enactment of the Freedom
of Information Act. Indeed, secrecy has
become even more of a hallmark of Gov
ernment aetions in recent years than
ever before in our history. And for the
first time in 200 yeaTS, a President was
forced to resign because he refused to
give the Nation the facts we deserved
about Government wrongdoing at the
highest level.

Every day, at lower levels of Govern
ment, Federal agencies have regrettably
\mdertaken coverups which have also
undermined the confidence of the Amer
ican people in their GQ"ernment. While

the substantive prOV1S10ns of the Free
dom of Information Act have stood the
test of time, the agencies whose job it is
to comply with requests for information
under the act have demonstrated their
ingenuity in using the procedural provi
Si0115 of the act to frustrate the legisla
tion's intent. Fonner Attorney General
Elliot Richardson, testifying before the
Senate Administrative Practice and Pro
cedure Subcommittee, noted that-

The problem in affording the public more
access to ofilcial information is not statutory
but administrative ... The real need is ~lOt

to revise tile act extensively but to improve
compliance.

The Freedom of Information Act
amendments of 1974 are an attempt to
improve compliance with the act, which
is needed to make it a better vehicle for
leaming the truth. Under the outstand
ing leadership of the distinguished Sen
ator from Massachusetts (Mr. KENNEDY) ,
the Congress has made every attempt to
fashion legislation which will remove
the procedural loopholes through which
Federal agencies avoided compliance in
the past, while at the same time affording
adequate protection for vital govern
mental interests in sensitive or national
security information.

I believe that the Congress has done
this job well, and I was, therefore, dis
tressed and disappointed that President
Ford saw fit to veto this bill. Only 3
months ago, President Ford came into
office on the heels of the most secretive
and repressive administration in our
history. His pledge was to open up Gov
ernment and make it more responsive to
the people. And yet the President, while
espousing the rhetoric of openness has
chosen to implement the policy of se
crecy tl1l'ough his veto of this legislation.
His principal objecti0115-to those sec
tions of the bill dealing with in camera
inspection of classified documents and
the disclosure of agency investigative
files-are, I believe, without justification.
In fact, the Congress has made every at
tempt to overcome any legitimate objec
tions based on national security or law
enforcement grounds, and has accepted
many modifications in language designed
to accomplish these ends. The legislation
on which we wlll shortly be voting is a
balanced compromise, which safeguards
the legitimate interests of the Govern
ment while expanding the ability of citi
zens to obtain the information they need
to maintain a vital and free society.

I am hopeful that the Senate will
override this most \U1fortunate veto, and
in so doing will reaffirm our commitment
to openness in government, The Ameri
can people are tired of the politics of sec
recy. They are demanding a. politics of
honesty and openness. And enactment of
the Freedom of Information Act amend
ments of 1974 will be an important step
toward restoring the faith of a free
people in their Govemment.

Mr. President, I ask unanimous con
sent that an excellent editorial from the
l\IinneapOlis Tribune, outllnlng some of
the principal issues involved in this vote
to override, be inserted in the RECORD
at the conclusion of my remal'b.
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There being no objection, the editorial

was ordered to be printed in the RECORD,
as follows:
IFrom the l\Iinneapolls Tribune, Oct. 21,

1974}
l.IR. FORD A.ND THE uRIGHT To KNow"

In 1966, when the first Freedom of In
fonnation Act was passed, Gerald Ford, then
a congressman, voted in favor, along with
306 other House members, despite the op
position of many federal agencies. Passage
put Lyndon Johnson on the spot, but he
tool;: the heat and signed the bill.

Now President Ford is on a similar spot.
Early this month Congress passed a bill to
close major loopholes in the 1966 "rlght-to
know" act and make it a sharper tool for
citizens to dig out government secrets. As
in 1966, the bill was opposed by Virtually all
government agencies, but had the support
of many House Republicans, Including Min
nesota Reps. Quie and Franzel (Neisen and
Zwach did not vote). On Thursday, Mr. Ford
vetoed the bill as "unconstitutional and
unworkable."

The bill's key provision empowers federal
courts to go behind a government secrecy
stamp and examine contested material in
camera to see if it has been appropriately
classified. The bill exempted nine categories
of material ranging from secret national
security information to trade secrets and
law-enforcement Investigatory records.

Despite the exemptions-and despite the
fact that federal judges already have the
right to review olassif.ed information in
criminal cases-Mr. Ford objected. The pro
Vision, his veto message said, would mean
that courts could make wh:1.t amounted to
"the initial classification decision in sensi
tive and complex areas where they have no
expertise." It could adversely affect intelli
gence secrets and diplomatic relations. "Con
fidentlallty would not be maintained If many
millions of pages of FBI and other Investi
gatory law-enforcement files" were not pro
tected.

The veto has met with strong congres
8ion3.1 criticism. Sen. Kennedy, one of the
bill's major backers, called it "a distressing
new example of the Watergate mentality
that st111 pervades the White House." Rep.
Moss. an author of the 1966 act, said there is
"no validity to the fears expressed by the
president .•. He Is buying the old line of
the intelligence and defense community
that all information they have Is sacrosanct."

Coming from a president who has prom
ised "open" government, the veto surprised
those who had expected him to sign, espe
cially since Congress had already incor
porated in the blll modifications he sug
gested last summer. But, according to re
ports from Washington, Mr. Ford finally
bent to the wishes of the National Security
Councll, which led the federal agencies' op
position. Mr. Ford says he wm submit new
proposals next session, but it is unlikely
that they wlll do as much for the pUblic's
"right to know" as the vetoed bill.

There is a good chance Congress will over
ride the veto. It has the votes. We hope it
uses them.

:MJ:. HUGH SCOTT, Mr. President,
just prior to the recess, President Ford
vetoed the Freedom of Information Act
amendments. In his veto message, the
President cited several objections, in
cluding adverse impact on military or in
telligence secrets and diplomatic rela
tions, loss of confidentiality in law:en
forcement'matters, and inflexibility with
regard to P1'ocedures associated with the
release of information to the public.

I am sympathetic with the President's
objections, I agree with him the "the
courts should not be forced to make what
amounts to the initial classification deci-

sion in sensitive and complex areas
where they have no particular expertise."
I agree with him that it would be very
difficult for the Government to prove to
a court that disclosure of detailed law
enforcement investigatory files would be
harmful. And I agree with him that "ad
ditional latitude" must be provided Gov
ernment agencies during the informa
tion release period.

However, in spite of my sympathy
with the purpose of the veto, I am con
vinced that I must vote to override. The
bill proposed 17 specific amendments to
the Freedom of Information Act; 14 of
these pick up the slack that has devel
oped since 1966 to facilitate public access
to information. The balance of the bill
tilts in a responsible direction, and the
good prOvisions should not be discarded
because there are a few bad provisions.

In fairness to the President, and if the
bill becomes law over his objections,
Congress has an obligation not to lose
sight of his objections in the interest of
national welfare. Therefore, I have sub
mitted a new bill, which is drafted to
reflect the changes proposed by the
President. If, after [', trial period, the law
proves defective as the President insisted
that it would, Congress must respond
quickly and in a responsible way.

I have been in Congress a long time.
I h2ve seen Presidents of both political
parti'3s misuse secrecy stamps. On bal
ance, too much information is withheld
from public scrutiny, and the trend
must be reversed. The President and the
CongTeSs have a duty to protect the pub
lic from unwarranted secrecy and to
protect the Nation from losing its ability
to protect itself.

Mr. RIBICOF'F. Mr. President, on
October 17, President Ford vetoed the
Freedom of Information Act Amend
ments which were overwhelmingly ap
proved in both Houses of Congress. Yes
terday, by a vote of 371 to 31, the House
of Reprasentatives reaffirmed that man
date.

In his veto message, :M:r. Ford's con
viction was that the bill is unconstitu
tional and unworkable.

The President's objections to the bill
seem to be three: First, that our m:litary
secrets and foreign relations could be
endangered. Second, that a person's right
to privacy would be threatened by pro
visions of the bill requiring disclosure
of F'BI files and investigatory law en
forcement files. Third, that the 10-day
deadline imposed upon Government
agencies to reply to requests for docu
ments and the 20 days afforded for de
terminations appeal are unrealistic.

A closer examination will show these
fears are unfounded. The President con
tends that the amendments will jeopard
ize our national security interests, The
President said that he obj ected to for.:
ing the courts to make initial classi
fication decisions "in ser.sitive and com
plex areas where they have no partic
ular expertise." The FOIAA does not
require the courts to render initial classi
fication decisions. The act a110'·s the
courts to inspect in camera classified
records and l'eviewthe classification to
determine if the material sought is "in
fact properly classified."

The bill empowers the courts to de-

classify such records if they determine
that an agency acted arbitrarily. The
bill places faith in the ability of the
judiciary to promote both the national
interest and the pUblic's right to infor
mation, while also encouraging the Fed
eral courts in making de novo determina
tions to "accord substantial weight to an
agency's affidavit concerning the details
of the classified status of a disputed rec
ord."

Presently, the executive branch alone
retains the power to declassify docu
ments. It appears that Mr. Ford regards
such in camera inspection of classified
documents as a usw'pationof his con
stitutional authority to be final arbiter.

The Supreme Court, however, has sug
gested in the case of EPA against Mink
that Congress has the constitutional
pOwer to grant in camera authority to
the courts when questions a1'ise concern
ing the classification of documents. In
the Mink case, the· Court held that the
judiciary lacks the power to review clas
sified documents. However, the majority
opinion suggested that Congress could
legislate this power to grant such au
thority to the courts. Mr. Justice stew
art, in a concurring opinion in the Jl.,Iink
case, noted that under the Freedom of
Information Act, a court has no power to
disclose information "specifically re
quired by Executive order to be kept se
cret in the interest of national defense
of foreign policy." Mr. stewart contin
ues:

It is Congress, not the Court, that ... has
ordained unrequestionlng deference to the
Executive's \lse of the "secret". stamp • • •
Without such disclosure, factual informa
tion available to the concerned Executive
agencies cannot be considered by the peo
ple or evaluated by the Congress. And with
the people and their representatives reciucell
to a state of ignorance, the democratic proc
ess is paralyzed.

The House-Senate conferees have
clarified the intent of Congress· for in
camera examination of contested rec
ords in FOI cases. The vetoed bill, in
fact, answers the present weaknesses of
the FOIA, as evidenced in the Mink case,
Congress and the courts have voiced the
belief that the President's sole pOWer to
classify documents is not absolute.

A second objective ofi'ered by the Pres
ident is that FBI files and other lawen
forcement agency files woutd be open to
inspection on demand. Both the FOIAA
and existing statutes provide adequate
guidelines to insure. that an. individual's
right to privacy will not be endangered.
The FOIAA's exempt from the rule of
mandatory uisclosure the files of law en
forcement and investigatory agencies if
their production interferes with enforce
ment proceedings, deprives a person of
his right to a fair trial, constitutes an
ullwarranted invasion of privacy, endan
gers law enforcement persoimel or dis
closes the identity of a confidential
source. It also safeguards information
involving current prosecutions.

The President's third objection is that
it sets an unrealistic time limit for an
agency to reply to a request for informa
tion. The time limit prohibits an agen
cy's use of delaying.tactics. Just this
week, the Tax Reform Research Group
listed 9D organizations which were ms
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1;argets .for harll,Ssment.~is 1n!ol'lna
tion was obtained under the FOA 13
months after It .• was first requested.
There is no excuse for such unnecessary
bmeaucratlc .delays' when abuses such
as this ar~ occurring In. opr government.

I believe. the President's veto of the
Freedom'· of Infor'Uation .. Act Amend
ments Is unfortunate. ..unfortunate at a
time when confidence In .our Govern
ment has dramatically declined and the
principles of·· openness and honesty are
urgently needed. I will vote to ovelTide
this veto.

Mr. CLARK. Mr. President, the Senate
is about tovote on oneo! the most im
portant issues we have considered· all
year: the Freedom of. Infol'lllation Act
amendments. This bill con·ects some of
the deficiencies in the current law to in
sure that th~ public and the news media
have access to the information the pub
lic is entitled to know. For example, it
cuts down the length· of time a citizen
will have to wait for the Government to
release a requested document. It also
eliminates some of the more questionable
restrictions on what information is
available to the public. Finally, it right
fully provides for penalties against the
people who withhold requested informa
tion which should be in the public do
main.

As we consider this legislation, I am
reminded ofa remarkable definition of
democracy which I once read. It origi
nated within an agency of the U.S. Gov
ernment and went as follows:

Democracy: A government of the masses.
Authority derived through mass meeting or
any other form of direct expression. Results
in mobocracy. Attltude toward property is
communistic ••• negating property rights.
Attitude toward law is that the will of the
majority shall regulate, whether it is based
on deliberation or governed by paSSion, preJ
udice, and impulse, without restraint or re
gard to consequences, Result is demagogIsm,
license. agitation, discontent, anarchy.

The definition is from a U.S. Army
Training Manual No. 20005-25 in use
from 1928-32. The manual was published
38 years before the Freedom of Informa
tion Act became law.

But it is interesting to note that the
manual was withdrawn almost immedi
ately after a newspaper story on the
manual because of the public fmor, and
it is just this kind of public accountabil
ity that is the central purpose of the
Freedom of Information Act.

Mr. President, the strength of a de
mocracy is derived directly from the
ability of the entire populace to make
its own jUdgments about the Govern
ment's policy decisions and the leaders
selected to make and implement them.
If those judgments are to be sound, it is
essential that people have access to the
information it takes to evaluate Govern
ment performance. Openness, candor,
and access to information are not lux
w'ies; they are vital to the democratic
process.

Mr. President, t..'le recognition of this
fssential principal led to the initial pas
sage of the Freedom of Information Act.
For too long. the Government had been
publishing-and acting upon-question
able documents that the Army Trai!ling

Manual I referred to earlier. For too
long, Government has claSsified and re
classified reams of information,. much
of it needlessly and succeeded in hiding
embarrassing information from the pub
lic. For far too long, Government agen
cies have been impervious to the needs
and requests of the people they sup
posedly are serving, and Congress passed
the original Freedom of Information Act
in an effort to solve those problems.

Since its passage in 1966, many of
these unnecessary barriers to gaining in
fmmation have been eliminated. The act
has played a vital role in protecting some
fundamental rights. For example, it was
the Freedom of Information Act which
recently led to the disclosure of the In
telnal Revenue Service Investigation of
political and social groups in the coun
try in direct violation of their constitu
tionalright~. By the same token, the
Freedom of Information also has been
cited as the primary vehicle for reveal
ing the improper counter-Intelligence
operations of the FBI. Finally, the act
opened the door for every American citi
zen to a wide range of information that
the public is entitled to receive.

The act was not perfect. It did not
completely eliminate all of the barriers
which had been erected over a period of
decades. For example, agencies often
were reluctant to provide iIidexes of rel
evant information so the public could

. ascertain what was available, and they
were reluctant to establish reasonable
procedures to help identify and obtain
pertinent records. Many Federal agencies
engaged in delaying tactics in response
to legitimate requests for information by
the public, placing an unfair financial
burden on the individuals requesting the
information as well as an unnecessary
burden on the courts to resolve the dis
pute. In addition, the Watergate scandal
revealed numerous instances of the mis
use of the law's various exemptions
such as the national secmity exemp
tion-and it highlighted the need for an
independent review of such exemptions
to prevent agencies from making uni
lateral and arbitrary classification to vi
olate the intent of the law.

With these deficiencies in mind, Con
gress has attempted to Improve the law.
On March 14, the House approved the
1974 amendments by a resounding vote
of 382 to 8. The Senate followed shortlY
thereafter and voted overwhelmingly in
favor of the new amendments, 64 to 17.
Given that congressional mandate, as
well as President Ford's repeated asser
tions of his commitment to openness and
candor, many people were stunned by the
President's veto of this legislation. While
the President's public position is that
the new amendments are unconstitu
tional, it is clear that such a position is
untenable in light of the facts, and that
he has bowed to the wishes of the bu
reaucracy at the expense of the public.
The constitutional issue is no issue at
all. As the eminent law professor, Philip
Kurland of the University of Chicago, re
cently observed in a letter to Senator
~\1':USK!E:

Although Fre£ldent Ford states that the
provision to "..hieh he tal<es exception IS un
constitutional, not surprisingly. be refers

neither to provision of the Constitution nor
to any Judicial decision on which such a
conclusion could rest. It is not surprising,
beause there is neither constitutional pro
vision nor Supreme Court decision to sup
port his position.

My considered opinion is that the issues
between the Congress and the President in
this regard axe really issues of policy and not
at all issues of constitutionality. Tome, It
is clear that the blll does not offend the
Const! tution in I\ny way.

Mr. President, we needed the Freedom
of Information .Act baclt in 1928 when
the Army Training Manual was first
printed. It became even more imperative
as more and more information became
harder and harder to get as the bureauc
racy grew. Certainly now, after the
abuses of the past administration and
the misuse of so many agencies at the
expense of the public, it has become
essential to the very future of democ
racy that we guarantee every citizen
maximum access to information.

I urge my colleagues to follow the ac
tion of the House yesterday and over
ride this dangerous veto.

Mr. DOLE. Mr. President, I would like
to take this ~pportunity to express my
concern that the President's veto of he
Freedom of Information Act should be
upheld.

I have consistently supported the in
tent of the Freedom of Information Act
and have worked to achieve passage of
the bill. However, amendments were
added in the Senate which are objection
able. I voted aga,inst the amendment
concerning investigatory records when
it came before the Senate and had
hoped that this amendment would be
dropped in the joint Conference Com
mittee. It was not, and because of the
serious harm it could cause to the crime
fighting agencies in this country, I am
compelled to uphold the President's
veto.

REASONABLE CHANGES

I have read the President's veto mes
sage carefully and feel that his obliga
tions and suggested changes are reason
able. This is why I have cosponsored the
substitute Freedom of Information Act
introduced by the senior Senator from
Pennsylvania (]\'1r. HUGH SCOTT).

The changes suggested by the Presi
dent are relatively minor and would not
derogate from the benefits provided by
the act. I support the substitute bill
which contains these amendments.

Considering that crime is rising in this
country, it is mport:mt that we should
not jeopardize the ability of the FBI and
other crime fighting organizations to
control crime. The substitute bill would
prevent a derogation of the FBI's ability
to combat crime while not restl'icth1g
the basic improvements in the freedom
of information prOVided under the bill.

Similar questions have been raised
about the detrimental impact this meas
ure could have on our national security.
Freedom of information is a basic right
in this country; however, national de
fense does clearly require some security
precautions. National security remains a
vital national requirement in the tense
and adversary-oriented environment
existing in the world. The changes sug
gested by the President in this respect
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Abourezk
Allen
Bakel'
Bayh
Beall
E~nt3en

Bible
Biden
Brock
Brooke
Durdiek
BinI.

H:.rrj· F .. Jr.

NOT VOTING-8

Bennett Hatfield McGovern
Buckley Humphrey Sparkman
Fulbright Mathias

The PRESIDING OFFICER. On this
vote the yeas are 65 and the nays, 27.
Two-thirds of the Senators present and
voting having voted hI the affirmative,
the bill, on reconsideration, is passed, the
objections of the President of the United
states to the contrary notwithstanding.

EXTENSION OF THE REHABILITA
TION ACT OF 1973-VETO

The Senate continued with the
reconsideration of the bill H.R. 14225, an
Act to extend the authorizations of
appropriations in the Rehabilitation Act
of 1973 for 1 year, and for other purposes.

The PRESIDING OFFICER, Under
the previous order, the Senate will now
proceed to vote on overriding the veto
of H.R. 14225. The question is, Shall the
bill pass, the objections of the President
of the United States to the contrary not
withstanding?

The yeas and nays are required under
the Constitution, and the clerk will eall
the roll.

The second assist.ant legislative clerk
called the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from Arkansas (Mr.
FULBRIGHT), the Senator from South
Dakota (Mr. MCGOVERN), the Senator
from Alabama (Mr. SPARKMAN) , and the
Senator from Missouri (Mr. SYMINGTON)
are necessarily absent.

I further announce that the Senator
from Minnesota (Mr. HUMPHREY) is ab
sent on official business.

I further announce that, if Pfesent
and voting, the Senator from Minnesota
(Mr. HUMPHREY), the Senator from
South Pakota (Mr. MCGOVERN), and the
Senator from Missouri (Mr. SYMINGTON)
would each vote "~·ea."

Mr. GRIFFIN. I announce that the
Senator from Utah· (Mr. BENNETT) is
necessarily absent.

I also announce that the Senator fWIll
New York (Mr. BUCKLEY) and the Sen
ator from MarylanC; (Mr. MATHIAS) are
absent on official business.

I further announce that the Senator
from Oregon (Mr. HATFIELDl is absent
due to illness in the family.

I further ~mnounce that, if present and
voting, the Senator from Oregon Ui[r.
HATFIELD) and the Senator from Mary
land <Mr. 1YLITHIASI would each vote
"yea."

Mondale
Montoya
Moss
Musltle
Nelson
Nunn
Packwood
Pastore
Pearson
Pell
PerCY
Proxmire
Randolph
Rlblcoff
Roth
Schwelker
Scott. Hugh
StaffOrd
Stennis
Stevens
stevenson
Taft
Talmadge
Thurmond
Tower
Tunney
Weicker
Williams
Young

PROTECTION OF THE RIGHT OF
PRIVACY

The PRESIDING OFFICER. Under the
previous order, the Senate Will nowpro
ceed to consider S. 3418, which the clerk
will report.

The Senate will be in order.
The legislative clerk read as follows:
Calendar No. 1127,S. 3418. to establish a

Federal Privacy Board to oversee the gather
ing and disclosure of information concerning
individuals, and so forth, and fol' otllerpur
poses.

The E:el:ate proceeded to .comider the
bill.

NAY8-1
Scott,

WilliamL.

NOT VOTING-9
Bennett Hatfield McGovern
Buckley Humphrey Sparkmrm
Fulbright Mathias Symington

The PRESIDING OFFICER. On this
vote, the yeas are 90, the nays are 1. Two
thirds of the Senators present aild voting
having voted in the affirmative, the bill,
on reconsideration, is passed, the objec
tions of the .President of the United
States to the contrary notwithstanding..

VISIT TO TJ.IESENATEBYMEMBERS
OF THE COMMITTEE ON FINANCE
OF THE GERMAN. BVNDESTAG
Mr, LONG. Mr. President, I wish Sen-

ators would remain present for a few
moments while I address a message in
which they· are very much interested.

Mr. President, we have in our Chamber
today. some of the outstanding parlia
mentarians of the world. I refer. to 'the
membars present in the Chamber of the
Committee on Finance of the Bundes
tag of tile Federal RepubliC of Ger-
many. .,

I would like to ask our guests to stand
so that Senators may see them. .

rApplause.] •
I WoUld like to ask that those whom I

intl'oduced ndse their hands as they are

The yeas and nays resulted-='Yeaa 90.
nays 1, as follows:

[No. 495 Leg.]
YEAS-gO

Abourezk Ervin
Aiken Fannin
Allen Fong
Baker Goldwater
Bartlett Gravel
Bayh Grilfln
Beall Gurney
Bellman Hansen
Bentsen Hart
Bible Hartke
Blden Haskell
Brock Hathaway
Brooke Helms
Burdick HolUngs
Byrd, Hruska

Harry F .• Jr. Huddleston
Byrd. Robert C. Hughes
Cannon Inouye
Case Jackson
Chiles Javlts
Church Johnston
Clark Kennedy

. Cook Long
COttOll Magnuson
Cranston Mansfield
Curtis McClellan
Dole McClure
Domenicl McGee
Dominick McIntyre
Eagieton Metcalf
Eastland Metzenbaum

Nunn
Scott,

William L.
Stennis
Taft
Talmadge
Thurmond
Tower

scott. Hugh
StaffOrd
Stel'ens
stevenson
Symington
Tunney
Weloker
WUliams
Young

Pastore
Pearson
Pell
Percy
Proxmire
Randolph
Riblcoff
Roth
Schwelker

NAYS-27

Goldwater
Grilfln
Gurney
Hausen
Helms
Hollings
Hruska
Long
McClellan
McClure

Aiken
Bartlett
Bellmon
Coole
Cotton
Curtis
Dole
Dominick
Eastland
Fannin

McIntyre
Metcalf
Metzenbllum
Mondale
Montoya
Moss
Muskie
Nelson
Packwood

would not decrease the basic improve
ments in freedom of information under
this act but would prevent jeopat'dizing
our national defense.

Mr. President, for these reasons, I be
lieve the President's veto should be up
held and that the substitute bill which
would include all the basic provisions
and improvements in the freedom of in
formation contained in this act should
be passed, and I urge the Senate to adopt
this substitute measure.

The PRESIDING OFFICER. Who
yields time?

Mr. HRUSKA. Mr. President, I sug
gest the absence of a quomm.

The PRESIDING OFFICER. The clcrk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. MANSFIELD. Mr. Prcsident, I
ask unanimous consent that tlle order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
HELMS). Without objection, it is so
ordered.

Under the previous order, the hour of
2 p.m. having arrived, the Senate will
now proceed to vote on overriding the
President's veto of H.R. 12471. The ques
tion is, Shall the bill pass, the objections
of the President of the United States to
the contrary not withstanding? .

The yeas and nays are required under
the Constitution, and the clerk will call
the roll.

The legislative clerk called the roll.
Mr. ROBERT C. BYRD. I announce

that the Senator from Arkansas (Mr.
FULBRIGHT), the Senator from South
Dakota (Mr. MCGOVERN), and the Sen
ator from Alabama (Mr. SPARKMAN) are
necessarily absent.

I further announce that the Senator
from Minnesota (Mr. HUMPHREY) is
absent on official business.

I further announce that, if present and
voting, the Senator from Minnesota (Mr.
HUMPHREY) tmd the Senator from South
Dakota (Mr. MCGOVERN) would each vote
H~7ea.'·

Mr. GRIFFIN. I announce that the
Senator from Utah (Mr. BENNETT) is
necessarilY absent.

I also announce that the Senator ffom
New York (Mr. BUCKLEY) and the Sena
tor from Maryland (Mr. MATHIAS) are
absent on official business.

I further announce that the Senator
from Ofegon (Mr. HATFIELD) is absent
due to illness in the family.

I further announce that, if present and
voting, the Senator from Oregon (Mr.
HATPIELD) and the Senator from Mary
land (Mr. MATHIAS) would each vote
"yea."

The yeas and nays reslllted-~'eas 65,
nays 27, as follows:

[No. 494 Leg.]

YEAS-·65

Byrd. Robert C. Hartke
Cannon Ha~kell

Case Hathaway
Chiles Huddleston
Church Hughes
Clark Inouye
Cranston Jackson
Domenici Javits
Eagleton Johnston
Ervin Kennedy
Pong ~Iagnuson
G ravel Mnnsfield
Hart McGee
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