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LEGAL SERVICES CORPORATIONS
ACT

The PRESIDING OFFICER. Under the
previous order, the Senate will now pro
ceed to the consideration of the un

, finished business, S. 2686, which the
clerk will state by title.

The legislative clerk read the bill. by
title, as follows:

A bill (S.2686>toamend the Economic
OPPo!iunity Act of 1964 to. provide for .
the transfer oftl1e legal services program
from the Omceof Economic Opportunity
to a Legal Services Corporation, and for
other purposes.
. The Senate resumed the consideration

of thebm.
'The PRESIDING OFFICER.TIme'for

debate on the legal~ervices bill," the
Scott-Byrdameridment, arid the cloture
motion,. all prior to the vote on the Scott
ByrdaIl1endment,., shall ,be ,equally ,di
vided ang controlled by the majority and
minority leaders or their designees.

Mr. EAGLETON. Mr. President, I in
tend to speak in opposition to the Scott
Byrd amendment. I wllIask whoever has
control of the time if I maybe permitted
some time to speak in' opposition there'-
to. '. " ". ,""

limitless scope of actions which might
be considered in some cuIture 01' in some
circumstances to be punishable as geno
cide, another provision of the Convention
takes on increased significance. For, un
der article IV of the Convention, persons
shall be punished for genocide "whether
they are constitutionaily responsible
rulers, public officials, or private indi
viduals." Thus, the President of the
United states or a Senator or Congress
man who has voted the wrong way on
some social program could be harassed
with charges of committing genocide.
The Genocide Convention would lay the
elected leaders of the United States open
to all kinds of charges arising out of their
innocent actions. It would give a club
to our enemies to beat us over the head
with..

Once a person is accused of genocide,
he may be tried wherever in the world
the alleged act was committed or by
whatever international penal court has
been accepted by nations who are parties
to the convention. Conceivably, this
means that an official of the United
States who may be visiting or serving in
Japan could be tried at any time in the
future for responsibility on the part of
his government in dropping the two
atomic bombs which killed several thou
sands of Japanese. Even if the legiti
mate Government of Japan would never
think of bringing such an accusation,
guerrilla groups supposedly acting to up
hold the Convention, would be encour
aged, to establish mock trials, in which
accusations of the commission of all
sorts of crimes by the United States could
be aired against us. A U.S. leader visit
ing India could theoretically be brought
to trial there for complicity in genocide
beca.use' U.S. aid moneys had been used
to supply birth control services to some
group in India in the past.

Or former American military person
nel returning to Southeast Asia as tour
istsor on business may be apprehended
and charged with genocide, because of
their past participation in our struggle
against communism ir. the area. It would
betelatively 'simple under the Genocide
Convention to place former American
pilots on trial for trumped-up charges of
intending to destroy part of a national
or racial group. SOM.ewhere down the
road, should the present governments of
South Africa or Rhodesia be replaced by
native African rulers, Americans in those
two countries could be charged under the
Genocide Convention with complicity 'in ,
genocide; because of U.S. ree<>gnitionand
past suppott:ofthe white governments
there~ . .

In summary, the GenOcide Convention
is so open-ended, the full range of crimes
with which innocent Americans could be
charged and against' which they would
have ·to defend themselves defies list
ing. I must ask, Mr. President, is placing
its signature on the Genocide Convention
the only way in which the United States
can' reaffirm its true dedication against
genocide? Do we not bear witness to
our commitment to the'survival and lib..
erties of individuals' by our everyday
deeds? What country in the history of
the 'world has eVer uplifteu the freedoms
and economic status of its citizens to l
SUch Heights as the'United States? Where

in the annals of history can one find ally
nation which has so unselfishly and
without any dfsigns of conquest or ex
pansion given of its blood and resources
with such dedication as the United States
did by its participation in the 'fight
a<;ainst tyranny during World Wars I
and II? What nation ilas ever compared
with.the generosity of the United States
following the last world war when it em
barked upon the Marshall plan to re
build war-ravaged countries and the lives
of impoverished peoples'"

Far from being embarrassed at our
rejection of this bady written docUment,
which has very little to do with its title,
the United States can stand as the leader
of tile world in the fight against genocide
by virtue of our actual deeds in the 20th
century. Our behavior in the world com
munity and at home is all that could be
asked to justify this cOLntry's claim to
moral leadership among the free peoples
of the world.

Mr. President, I oppose this treaty and
will vote against it.

SANCTIONS AGAINST THE
PRESIDENT

Mr. TOWER. Mr. President, at a time
when shrill voices are heard clamoring
for unprecedented congressional sanc
tions against the Presidency, it is im
portant to hear both the substance and
tone of' statements from two groups of
Americans representing the heartland,
and the heart, of our Nation.

The American National Cattlemen's
Association, representing thousands of
independent, self-reliant families, rec-·
ognizes the dangers inherent in any un
substantiated campaign which entangles
the normal processes of our Government.
In their national convention on Jan
uary 23, 1974, the cattlemen therefore
adopted the following resolution, calling
for an end to the divisive attacks on the
Presidency which threaten our constitu-
tional structure: .
AMERICAN NATIONAL CA'l"rLEMEN'S ASSOCIA

TION, RESOLUTION No. 34

Whereas, the American National Cattle
men's Association remains firmly In support
of the U.S. Constitution that separates the
powers of government among the Executive,
Leglsl8,tlveand JUdicial branches; ,and

Whereas. the Executive branCh has come
under severe attack which, If not quickly
resolved may Ultimately weaken Il.nd destroy
the Constitutional separation of powers and
permit views contrary to those supported by
the. cattle Industry to be furthered; and '

Whereas,these attacks may be prevent
Ing all"'branchesof government from,effec
tlvely performing the functions, fOr which
they were created;

Now, .therefore be It resolved, that Con
gress be urged .tolmmedlately determine th~ .
merits of'aconstltutlonal p1'l)Ceeding t91<re~
solve the controversy surrounding the Presi-
dency. ,.',

But the attack on the Presidency is
more than a contUct between legislative
and executive,it Is an assault by pro
ponents of.apolitical phnosophy sotindly
rejected by the American people at the
ballot box. The Ainerican Farm Bureau
Federation, representing over 2 millIon
American families, 'has seen this assault
fOI-what'it IS;'a tfue'at to in4i~dualfree- .
domand our representative form of gOV~

ernment.. The, F!trm Bureau Federation,
whose members must daily stand on their
own decisions and jUdgments, have called
for an end to such destructive activities.
At their January 17,. national meeting,
the Farm Bureau's House of Delegates
unanimously adopted the following res
olution:
SPECIAL R.ESOLUTloN ADOPTED UNANIMOUSLY

. BY THE HOUSE OF DELEGATES OF THE AMER
ICAN FARM BUREAU FEDERATION, ATLANTIC
CITY, N.J., JANUARY 17, 1974
The otllce of the President of the United

States is under attack by groups and individ
uals Whose philosophy and objectives are
contrary to those of Farm Bureau members.
Contlnued use of the "Watergate" issue by
this group as a. delaying tactic, ultimately
could destroy the effectiveness of the Presi
dency.

In the Interest of Individual freedom, we
believe that our present representative form
of government, as prOVided in our Constitu
tion, must be preserved by the proper division
of authority among the Legislative, Execu
tive and JUdicial branches of government.

We urge Congress, through its properly
constituted committees, to make a decision
on Whether, or not there is basis for con
tinuing the' Impeachment process. Such a
decision Is long overdue. Any further delay
creates a cloud as to the Integrity of Con
gress itself. This Is no time for "politics as
usual." The citizens of this country expect
their government to act promptly and re
sponsibly on major issues confronting the
nation.

We need to get an ear to the ground
and listen to the grassroots of America
to the people. They are giving US a mes
sage, one which we must hear, and the
message to Congress is to get off the
President's back and to get on with the
work of the Nation.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. If there
be no further morning business, morning
business is closed.
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STATEMENT OF MAYOR WALTER E. WASHINGTON,
JANUARY 29, 1974

Once again, I feel it is of urgent impor
tance to call attention to the direction and
goals of our criminal justice system and the
essential part the institutions at Lorton play
in that system,

The senate has been highly supportive of
our efforts in the past, especially in helping
us get the resources we need to get the job
done. We look forward to continued support
in the future.

Despite a dramatic population Increase
which placed a tremendous strain on Lorton
fac1l1tles and programs In 1972, the popula
tion has decreased substantially and stabil
ized during 1973. The Incidence of escapes
and absconds which reSUlted from over
crowding and understaffing have dropped
dramatically as the popUlation has stabilized
and staffing has Increased. Further, we have
taken decisive measures to control the con
ditions which result In these inCidents.

Security eqUipment has been increased.
The number of officers and other stalf has
been increased. Rehab1l1tative educational
and vocational training programs and self
help groups to prOVide positive, outlets for
the men In Lorton institutionS have been ex
panded. Administrative reorganizatlon,of the
institutions is under. way: and management
training fQr key staff people is in progress.

Further, In response to' current population
projections. we have prepared a detailed plan
to reorganize fac1l1ties Which "'ill vastly in
crease our capabUit1es for, operating ar;. effi
cient, secure and rehab1l1tativesystem..Un,.
der this plan, men Will, be'separated by age,
olfenseand rehab1l1tation needs intosmaner.
more secure Institutions and major support
se.rnce,s will be r~rgan1zed,to serve. all Lor
ton institutions. ,. , .'c,. . " . ," . ",

The' CitY has ~iiita'ined In .the PllStd~lld;
contlnues to. maintain that it .is .esselltlaltor
the success' of our criminal jUStl~:BYs,tem.,

that)oca1 con~rq(?t'the fa.PtUt1~j)!.~~to.l:l: t
be malilta:ined. We have founeT that the re-

given the resources and the situation the
city has to work With; I don't know if the
Bureau could do any better job With Lorton
than is presently being done.

Mr. President, I ask unanimous con
sent that a letter and supporting mate
rials which I have received from Mayor
Walter Washington, together with an
editorial which appeared in the W~sh

ington Post this morning, b:l printed at
this point in the RECORD.

There being no objection, the material
was ordered to be printed in the RECORD,
as follows:

THE DISTRICT OF COLUMBIA,
Washington, D,C., January 29, If!'U.'

Hon. THOMAS F. EAGLETON,
U.s. Senator,
Washington, D,C.

DEAR SENATOR: In accordance with your re
quest, I am transmitting a package of, in
formation on the District of Columbia's op
erations at the Lorton Complex.

I am enclosing a statement of my views in
opposition to proposals that would transfer
control of that facUlty tQ the Federal Gov
ernment.

Included in the package are the following
documents :

A report made to me today by Delbert C.
Jackson, Director of the Department of Cor
rections.

An excerpt from an interview this month
with Norman A. Carlson, Director of the
Federal Bureau of Prisons. reiterating his
opposition to a transfer of the fac1l1ty.

Other supporting materials.
Your Interest and support In this matter is

greatly appreciated.
Sincerely,

WALTER E. WASHINGTON.
Mayor-Commissioner.

Senator SCOTT'S amendment was last
before the Senate on July 10, 1973, and
was defeated at that time, I see no rea
son to engage in an extended debate re
garding this transfer, and believe that
the reasons against such transfer may be
summed up very simply.

First, the transfer of Lorton would not
create better security for Lorton, rather
it would close the prison down entirely
since the U,S. Bureau of Prisons does not
operate this type of mixed facility with
prisoners ranging from minimum to
maximum security on such a small scale.
Therefore, the proposal if; really not a
transfer proposal at all, but an attempt
to eliminate the only District of Colum
bia penal institution in existence.

Second, in line with both the theory of
home rule and the theory of President
Nixon's New Federalism, the Congress
has attempted to delegate its authority to
the local government rather than at
tempting to federalize the District.

Third, and perhaps most importantly,
the District of Columbia government Is
doing as good a job as any government
in controlling its prison population. As a
matter of fact, as I noted earlier, the
escape rate from Lorton, to which Sen
ator SCOTT has referred, is lower than
that of prisons in the State of Virginia.

Finally, the U.S. Department of Jus
tice has informed me that they are op
posed. to the transfer of Lorton. Their
reasons mllY best be summed up by an
interView in the Corrections Digest of
January 23, 1974, with Norman A. Carl
son, Director of the U.S. Bureau of
Prisons. Director Carlson, commenting
on the transfer of Lorton, Reformatory
to the Bureau of Prisons, stated:

I am unalterably oppOSed to Bureau con
trol of Lorton, I believe that if the District
of Columbia is going to be a self-ruling city
then it should have responsib1l1ty for all
facets of the society that live here. Just as
the city controls its hospitals, schoois and
police, so should it control Lorton. The crim-.
inaI' justi~ systelll In this area should b,(
handled on a,contInuum and not pe fr~g;
mentEld out, as wOjlld be the c~ if. the D'.C.
C9urts were 1lD.de;'. the, cityil.nd, Hartop. fell,
1lD.der federal jur1Sdidtlon. And to' be bonest,

that the immediate residents of that area
have written him and are concerned, UP
set, and dismayed. The Senator's amend
ment is in response to that concern and
dismay.

It still has to be said that a govern
mental entity comprised of three-fourths
of a million people must have a penal in
stitution. And if it is to have true home
rule, it must have jurisdiction over that
penal institution, including the manage
ment, control, and parole practices in
connection therewith.

The Senator from Virginia (Mr. WIL
LIAM L. SCOTT) for years in the House
introduced this penal legislation.

On June 14, 1973, I asked the Attorney
General for his comments as to whether
this institution should be transferred to
the Bureau of Prisons, since that is un
der the Department of Justice. Late yes
terday afternoon my office received' a
phone call from the Justice Department,
finally answering my June request. Their
answer:

The Justice Department is opposed to the
transfer of Lorton to the U,S. Bureau of
Prisons.

.,' The PRESIDING OFFICER. There is
nitQP?e ,pre~l::Jlt rep~esenting the major-

y. " '" .... ..
Mr;EAGLETON. Mr. President, I have

been told by the grapevine that I am rep
resenting thei.majority insofar as this
amendn'lent is concerned. .

The'!" PRESIDING OFFICER. How
much tinlE;doesthe Senator yield him-
self? ' .

,Mr. JAVITS. Mr. President, if the Sen
ator will yieid, I think I am the only one
representing the management of the bill.
I understood the Senator would handle
the Scott.;.Byrd amendment and deal with
it.! do hope that the Senator will rec
ogni~e that this, is, ,the only time~for de
ba.te on910ture, . too, so that III con
trolling the time! hope he will accom
modate Senators who. wish to speak on
that.

Mr. EAGLETON. Mr. President, my re
marks will be brief and to the point.

li'i.rst t.' ask UIlanimous consent that
Bob'H~rris"'andAndy Manatos have the
privileie of the floor during the pend
ency of this matter.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. EAGLETON. Mr. President, I rise
in opposition·4>·Senator SCOTT'S amend
ment to transfer'responsibility for Lorton
Reformatory from the District of Colum
bia government to the U.S. Bureau of
Prisons:

The transfer of Lorton is an idea whose
time has passed. Several years ago there
was a major problem there with the
prison population far in excess of the
rated capacity and the number of guards
far iess thanthat needed. However, all
this has' changed. The prisoner popula
tion is now down to the rated capacity;
the number of guards at Lorton has vir
tually doubled in the past 3 years and the
escape rate has dropped dramatically. In
1972 there were 39 perimeter escapes
from the entire Lorton complex. In 1973
this figure was reduced to 13 or exactly
one-third of those the previous year.
And even in 1972, the last year for com
parative figures, the escapes per thou
sand prisoner population were lower
from Lorton than'from either the Vir
ginia or Maryland State prisons.

On December 24, 1973, the President of
the United States signed' the home rule
bill and we gave the citizens of the Dis
trict of Columbia powers over the opera
tion, ,of their, courts, gave them power
to tax, to PallS, ordinances, zone, and the
normal' routine' powers that go with a
city or a state; The District of Colum
bia is a curious composite of both city
and State.'

As we' give'with one hand, the measure
of the Senator from Virginia would take
away by saying that they cannot run
their own pimal system.
,:No one likes penitentiaries. No one

likeS incinerators. I take it that the good
people o.f Virginia do not want prisons or
incinerators, in their backyard".We have
~Wl1()hold th~ same feelings in Mis
sourLWithrespect, to penal institutions
and incinerators. '
.Thefactt Ufthaj;'Lorton is where it is,

and, 1thiltV"1lny 'quasl:'stare containing
750'lboo~lieopre'2yfa8ito have a penal in
stitiltiOfil. 'l'Here'lt;i 1Sfii £h~ llOhie: state
of the~tor fr8iiifVIrglrita.;·I' am' sure
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SecUrity' measUres are only as efl'ective
as those 'who eventually must implement
them. It has therefore been OUr belief that',
not olllymUst we improve our' physical
capabilities and reduce the ,opportunities for
transgression, but we alsoniust make every
efl'ort to Involve our own personnel In a
united efl'ort. We havetherefo~undertaken

to, "i1nprlive direct comm~lcatlon capablll-
tiElS Withliithe pep!ll'tme:',it. '

~~~.~t ", pOP\lt.a~~~ fil~n~.:!~, .!p;;a~-
The new institutlonsarchitectural 'design

wUl enhance security. The livf,ng'QDits wID
form' a formidable ,security Perimeter an4
fences will surround any open areas. Each
of the institutions w1ll have all.'~wet" rooms.
that' is rooms withlndividua! tonets and
sInkS andwtll be deSigned. 'in clusters so
that in times of diSturbanCes. sections of the
institutions can be separated and residents
contained within their rooms.

In terms ''If previous problems In the se
curityarea:; there were two factors contrib
uting to tnstitutlonal unrest in the De
partment's facUlties in 1972:overcrowcling
was at its maXimum, and the Institutional
staff contained a high proportion of Inexpe
rienced persann!!l.

Over-crOwding 'Is probably the single
greatest factor in institution~ disorder, as
inmates experience frustration, and idle
ness: Even' recreatIonal facUlties become
overtaxed, and Inmate cliques form. A
large discontented popuIatlonis d1fllcult to
control,but,for a stafl' In which nearly one
out of two officers has less than three years
expert.ence.the problem 1:lecomes ~ore d1fll
cult. These prob~ems,wUl be largely alleVi
ated 'as the popUlation declines, and our
tralnlngeffortstak.e effect., '

We recognize that the problems of ade
qua.te and efl'ectlvellecurity'have many facets
and we have, been attempting to address as
many of these arllas as phyplcally possible
in order to achieve a model fagUity that will
be the, 'safest possible ,for all who come into
contact wIth it. eIther through court action,
employment. or geographic proximity.

Statlstlca.lly, things are improving, al
though In' areas such as these Improvement
can never be consIdered as a signal to slacken
our efforts,

In 1972, there were a total of 34 perimeter
escapes from the, CentralFaclllty. This oc
curred during a period of severe overcrowcling
at ,this fa~U1ty. Sincetha't tIme the resident
popUlation has beeJt',decuning. the, correc
tional force has been' enlarged, and securIty
procedures have been tightened. As a result,
in 1973 oIlly2 perlmeter escapes occurred a.t
the Cllntrlil Facility..

On the Reservatlpn, wnich includes the
central Facllity, ~d' the ,two Youth,centers,
there were 39 perimeter escapes In '1972.
This was reduced to 13 in 1973:

Itl, adgitlon. the ,total, nUmber of "walka
ways" ,from the Mln!nium SecurIty Facility'
decreased from 67 In FIscal Year '1972 to 64
In 1973.

AsSaults on personnel during 1972 and 1973
remaIned almost the same with only a .few
percentage points dlfl'erence; ABBaults by in
mates on ",inmates have risen. but.oIlly
slightly. " " ,"

The" following "table reflects ,the, escapes
for Virginia,' Maryland, D.C., and' Federal
Bureau of Prisons during FY 1972. ,This is
the latestyell:rfor:coDlpara~lvedata. .

FISCAL YEAR 1972 ESCAPES

Popu· Escapes
lalion pe~,lhousand

sources available in the local community and
the coorclinatlon'of '" the ,resOurces, developed
by the city gover~ent over the years' have
been key element;; in !lupporting those under
our supervision' when they return to the
community. "

I am plee.sed to note that Norman A.Carl
son, ,director of the Federal Bureau of Pr~
ons, remains unalterably opposed to Bureau
of Prisons control of Lorton. Earlier thlsyear
Mr. Carlson was quoted in a published in
terview as stating:

"I am unalterably opposed to Bureau cor:,
trol of Lorton. I believe that if the District
of Columbia is going to be. a self-ruling city
then it should have responsibility ,for all
facets of the society that live here. Just all
the city controls Its hospitals, 'schools and
police; so should it control Lorton. The crUn
inal Justice system in thIs area should be
handled on a continuum and not be frag
mented out, as would be the case If the D.C.
courts were under the city and Lorton fell
under federal JurisdictIon. And to be honest.
given the resources and the situation the city
has to work With, I don't know If the Bu
reau could do any better job with Lorton
than is presently beIng done,"

Although no' correctional system-local.
state or federal-can ever completely ellIr,
Inate all 'Incidents; we have developed and
have successfully operated a system tokeep ,
these incIdents at a: mInImum. At, the same
tIme, the evidences of successful rehabilita
tIon of the men In Lorton Institutions are
substantial. •

We place a higher percentage of'those re":
leased from the correctional instItutIons in
jobs than are employed in the total popula
tion. An increasIng number of men released
from these institutions are comIng out wIth
educatIon and vocational skills they need to
get a job-Including some who have become
college graduates. Corrections department
residents increasingly are Involved in self
help programs to prOVide mutual support to
solve the 'problems whICh caused' them to
commIt crUnes In the first place. Increasing
numbers also are being aBBisted by cItizen
groups, who help them during the transItion
fl,'om instItutional to community livIng. '

To remove the facilities at Lorton from
the support which has been bUilt up over the
years In the 10cll.I buslneBB and civic commu
nitle\> and, to separate these faclUties from
the resources of other District govetpment
agencies would not only be a step backward
administratively, but would also be contrary
to the positIon tal\:en by the senate With re
gll.rd to self~determinationfor the District.

. We have looked In the past to the support
of the U.S. Senate for the resources we need
to help us make Lorton the klnd of secure
and rehabIlitative complex we need. The Sen
ate has been responsive In the past in provId
Ing these resources, and wIth' these resources
we are achieving our goals. We look for con..:
tinued support for ,the job we are doing at
Lorton.

D.C. J)EPARTMENT OF CORRECTIONS,
'Washington, D.C., January 29,1974.

Memoranduni to: Honorable Walter E. Wash
ington, Mayor-CommissIoner, DistrIct of
ColumbIa:' .'

From: Delbert a.Jackson, Director.
Subject:Seeurityat Lorton.

This report is SUbmItted on security m,eas
ures which have been efl'ected to improve
our Mnllnlstratlon of the instItutions at
the Lortoh'n,E,servatlon. .

Over the past yell1" we have been involved
in many efl'9r~,' both ,Internal and in co
operation with other District and neIghbor
Ing jUI'isdictlonalagencles, which have been
geared to' enhance the .securIty of our in~',
stitutlons in VirginIa. Specifically, ,in termS .
of personal security efforts, we are able to
report that in cooperation ,with other Dil!
trtct,agencles we have sponsored a special
efl'ortaimed at the removal of debris fro~ I

th~, reservation thereby re!lucing the inci-

dence of contraband; we have ,installed new
and IInproved dormitory lightmg at the cen
tral facUity, 'as well as' new and improved
Ughtlng attached to the exteriors of the
Central Fac1llty;'we have installed free
stancling lights at the quadrangle, and its
envir.ons; .new security doors have been
added to the Central Faclllty; at Youth
Center ;#:1, we have replaced all room doors
and locks to improve the personal security
of the residents.

In' addition, regardIng institutIonal secu
rity. we have increased the number of shake
downs WhIch are conducted unannounced
and periodically; Ingress areas to the reserva
tion have been reduced to two, gates # 1 and
#6; every individual, Whether a Depart
ment employee or outside vlsitor,.is searched
upon entry into the reservation; metal de
tectors have been installed, mobile patrols
have been created to scan the periphery on a
continuous basis from 4:00 p.m. to 8:00 a.m.
dally; the number of security posts hall been
Increased over the past year; we have in
stalled new siren equipment and ha,ve plans
for instituting further Unprovements In this
area; based on our authorIzed complement.
we have increased our staff of correctional
officers and have added a new correctional
training program tp better prepare our men
for the responslbUitles of their jobs; we have
Issued identification cards to all inmates to
aid in population control.

In a continuing effort to foster better com
munication and Unprove our relationships
with other crUninal justice agents in the
area, we have undertaken several steps to ep,
hance our institutional security maIntenance
capablllty. In this regard, we meet at least
qua.rterlyWlth surrounding police and fire,
department officials from Maryland, VirgInia
and the District. I have also 'been meeting
with the Chairman of the Fairfax County
Board, and the Chiefs of Fire and Pollee in
an effort to Improve direct liaIson at the pol
Icy level. Through these efforts we have estab
lished several joint task forces to Unp,ove
both police and fire measures. As a result,
we now have improved procedures for escape
alerts and fire warnIngs. In addition, the D. C.
Department of Corrections notifies the FBI
field office In Alexandria of escapes,' assaults,
rapes, or other cases prosecutable under'the
law as soon as Corrections officials are noti
fied. I,ocal police also ,aid In the apprElgenslon
of escapes.

The FBI, and the Department have now
established direct communication and liaison
on all current cases. In'thls regard, rElcent
articles In the local press charged that a
"free wheeling drug ring" was 6peratlngln
Lortollinvolvlng paId employees. Although
the Department of Corrections and the Dis
t~ct of polumbia can neither comment upon
or revlew,these .charges until presented with
specific facts, w'hen and if substantIated facts
are brought Jorth., the District and the De
partment Will investigate ,the matter thor
oughlyln an' effort to answer allof the ques
tions. Appropriate sanctions will be Emforced
against any inmate or employee proven to be
involved in drug trafficking.

Our plans for, physIcal Unprovements at
Ll)rton ,are also largely influenced by, the
desire, to iJUprove" pperations and create a
more secure enV,lronmentfor stafl','lnmates
and the :publlc at, large. The Depalj;ment ex
pects that approval ,and implementation of
the Lorton Improvement ;Plan' will improve
Internal and external securIty.

The present Complex will be reduced to
a 400-person institutIOn. This sIze reduction
will enable ph;vslcaltmprovements ipcludlng
the elimination, of blind spots by new fence
lines. Unproved perUneter and internal light
Ing, a road for periineter patl.'ols, andphys
Ical 'separation of supportse"l~s as the
laundry ,and Industries.,oPportuIllties, for
esc,ape" 91: ,th~, intr¢uctlonof contraband
wUl.there~yhe sign1fica~tlylimlted. In addi..
tioIl,.~~e SIze.edu?~P]:h~: e~ble ,more

Jurisdictions

Federal Bureau of
Prisons : ••••

Virginia ...••.••••.••
Maryland.•••....••.•
Dislrict of Columbia•••

Escapees

671 ,22,089
250 6,029
266 .. 5.083
144 . 3,581

>,,,:,.

30.38 '
41. 46
52.36
40.20
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We are now in the final stages of improv

ing the internal communications system of
administrative issuanceJ. Within the past
several months many system improvements
were made which guarantee that pollcy di
rection reaches the people wro need it.

This will now provide us with a formal
system for communciating pOlicy and proce
dural orders of the Department, thereby en
hancing the ability of every member of our
operation to perform his job at the best
possible level of effectiveness.

All of the above efforts have been InitlMed
In our sincere belief that security, in the
final analysis, is the foremost responsibility
of this Department. RehabiUtation etrorts are
possible only in an environment that has
first taken those steps necessary to protect
those individuals associated With It, What
ever that involvement may be.

[From the Corrections Digest, Jan. 23, 1974]
EXCERPTS FROM AN INTERVIEW WITH NORMAN

A. CARLSON

(Excerpts from an InterView with Norman
A. Carlson, Director of the Bureau of Prisons
of the Department of Justice. He was asked
his position on the proposal to remove the
Lorton Reformatory Complex from District
of Columbia government operation In favor
of placing it under the U.S. Bureau of Pris
ons. His answer follows:)

"I am unalterably opposed to Bureau con
trol of Lorton. I believe that if the District
of Columbia is going to be a self-ruling city
then It should have responsibility for all
facets of the society that live here. Just as
the city controls its hospitals, schools and
pollee, so should it control Lorton. The
criminal justice system In this area should
be handled on a continuum and not be frag
mented out, as would be the case if the D.C.
courts were under the city and Lorton fel!
under federal jurisdiction. And to be honest,
given the resources and the situation the
city has to work With, I don't ,know if the
Bureau could do any better job With Lorton
than is presently being done."

CORRECTIONAL 'BUDGET INFORMATION

For the past five years the District of Co
lumbia has placed priority on Improving the
resource availability for corrections and all
criminal justice programs. Virtually every
program area--corrections, courts, ball, legal
services-has Witnessed tremendous program
expansion.

Operating budget
Fiscal year 1970 (1,530 posi-tions) $17,850,000

Fiscal year 1974 (2,090 posi-
tions) 30,200,000

Funding has been increased by more than
69 % and positions by 37 %.

Since FY 1970 the number of correctional
officer positions has been increased from 850
to 1,150 In the Department. Now more than
800 correctlonfll officer positions are assigned
to Lorton.

It is estimated that about two thirds of
the total departmental budget or $20,000,000
is directly related to actiVities at Lorton. For
courts' and related agencies bUdgets amount
ed to $16,500,000 in FY 1970. The FY 1974 ap
proprla.tion for those agencies amounts to
$34,200.000.

CHART CAPTION

For much of recent history, Lorton has
been impacted by severe overcrowding, caus
ing many d!fl'Icult operational problems. This
population has tapered off and has now
reached ra.ted capacity, eliminating many of
the problems attendant' on overcrowding.
Further relief will be provided when the pro
gram of construction and modernization now
proposed is completed. The attached table
shows the average monthly popUlation at
Lorton.

Chart not lncluded In RECORD.
"cXx:-87-part 2

NEWS RELEASE

I1Iayor Walter E. Washington sent to the
City Council today a propo;;al to modernize
corrections facilities at the Lorton Correc
tional Complex to provide increased rehablli
tation opportunities and improved security.

l'he proposal, which WOUld inciude con
struction of three new facilities already au
chorized, is in the form of a request to re
program $40 million for the modernization
work.

The proposal by Mayor Washington would
reduce the actual capacity of Lorton facillties
by about 200. It also substantially reduces
the number of spaces from the total pro
jected in an earlier construction plan. The
proposal is based on new population projec
tions which reflect a leveling off of the num
ber of offenders sent to correctional institu
tions.

Following City Council clearance, the re
quest would go to the House and Senate
appropriations subcommittees for their re
view and approval.

The $45 million to modernize the complex
is part of an original $65 million authoriza
tion for Lorton construction. Mayor Wash
ington proposed today that $10 million of
the original total be used to complete the
detention facility now being bUllt to replace
the D.C. Jail. The balance of lunds author
ized would be retained as a reserve.

In making the reprogramming request, the
Mayor said:

"By acting favorably on these requests, the
Council and the Congress will provide funds
to go forward with projects already approved
to modernize and strengthen detention fa
cilities. Upon completition of these faciIltles,
the D.C. Department of Corrections will for
the first time in generations have available
modern, decent and secure facilities, designed
to support a rehabilitative program with a
focus on education, training and counseling."

The plan calls for construction of three
institutions for 200 resIdents each, reduc
tion through lIlodernizativn of the eXisting
Central facility from some 900 to 400 spaces,
elimination of one outdated facillty for some
300 residents, and retention of three existing
facilities for 400 or fewer residents each.

This woUld result in a net reduction of
some 200 spaces, and all new spaces would
be In complexes of 400 or fewer residents.

Residents with varying lengths of sen
tences, varying rehabUitation needs and in
different age groups would be placed In units
with others of similar sentence structures
and needs, reSUlting in provision of more
individualized attention for residents. Cer
tain administrative and support serVices
would be centralized to serve all institutions.

"The result of this construction would be
that resident interaction is Iikelv to become
a positive and supportive rehabilitation ele
ment," the Mayor said. "In smaller institu
tions, security will be maintained more easily,
and staff members VlIII be able to prOVide
more specialized and individualized atten
tion.

"We beHeve these proposed facillties w11l
be of significant help in enabling the Depart
ment to aecomplish Its mission."

SENATOR SCOTT'S AsSAULT ON LORTON

Some years ago, a fearless band of congres
sional law-and-order men headed by former
House District Committee Chairman John
L. McMillan (D-S.C.l-and abetted by then
Rep. Wllliam L. Scott (R-Va.)-came up With
a singularly ill-conceived plan to solve any
and all problems at Lorton, the city's prison
complex. In the sacred-sounding names of
law, order and the "federal interest," this
self appointed posse proposed that Lorton be
turned over to federal control.

Fortunately, there were a.Iways enough
thoughtful members of Congress around who
recognized that this change would not work
miracles for penal propriety, and each time

the plan was dropped or defeated. But Mr.
Scott, who is now a member of the Senate,
is still peddling this counterproductive pro
Vision-this time in the form of an amend
ment to the Legal Services Corporation bill
scheduled for Senate consideration today,

The Idea, which has been opposed consist
ently by local as well as federal corrections
officials, seems to be to stop "permissiveness"
by turning overall the inmates to Uncle
Sam's custody. As I\fr. Scott once explained,
in this way "mil1tants would not need to be
concentrated in one Institutional complex."
Instead, you could just distribute the bad
actors around the country and forget about
the struggling programs aimed at returning
them to their community as productive mem
bers of society. '

That may appeal to politicians who would
rather rant about "discipline" than create
a good, local correctional setup. But frag
mentation of the correctional system would
only aggravate the real problems that earnest
local officials have been working to solve.
Programs to deal With crime and rehabilita
tion-from improvement of the faclllty to
better staff training and narcotics treatment
and control-need local ties and superVision
to be effective,

James V. Bennett, former director of the
Federal Bureau of Prisons, opposed the Lor
ton transfer on these grounds, and the cur
rent director, Norman A. Carlson, has made
his view clear in an interview published this
month in Corrections Digest:

"I am unalterably opposed to Bureau con
trol of Lorton. I believe that if the District
of Columbia is going to be a self-ruling city
then it should have responsibility for all
facets of the society that live here: Just as
the city controls its hospitals, schools and
pollee, so should It control Lorton."

Not oniy should the criminal justice system
bc handled on a continuing basis, said Mr.
Carlson, but "to be honest. given the re
sources and the situation the city has to
work With, I don't know if the Bureau could
do any better job with Lorton than is pres
ently being done." To ignore these profes
sional jUdgments In favor of an ill-considered
plan to dump the whole problem on the
federal government is senseless. Members of
the Senate who have any faith in the city's
ablilty-and responslbllity-to cope 'with lo
cal matters should vote against the Lorton
amendment.

The PRESIDING OFFICER. Who
yields time?

Mr. WILLIAM L. SCOTT. Mr. Presi
dent, I made a statement with regard
to the amendment at the time the
amendment was offered to the Senate.
This is a matter that I believe the Sen
ate has heard about many times. I be
lieve it is a matter that the Senate is well
informed on. I did insert in the RECORD
miscellaneous clippings with regard to
the hardships that were imposed on the
State of Virginia by this penal institu
tion.

You know, Mr. President, we refer to
it as a reformatory. It is not a reforma
tory in any sense. It does not reform, and
it is not for people who have been con
victed of misdemeanors. We have con
victed felons who are the primary make
up of this institution.

It is something that the board of su
pervisors of Fairfax County, where the
facilities are located, have indicated that
they would like to see moved to Federal
control. The General Assembly of the
State of Virginia has passed a resolution
urging the transfer to Federal control.

The attorney general of Virginia has
filed a law suit asking that the penal



1364 CONGRESSIONAL RECORD - SENATE J anilary 30,'r197J,.

institutions be declared a public nui
sance.

We have had murders committed on
inmates by inmates and on guards by
inmates.

This is something that does require
the attention of the Senate.

I hope that we have a favorable vote
on our amendment.

Mr. President, I am glad to yield to
my colleague, the distinguished senior
Senator from Virginia.

Mr. HARRY F. BYRD, JR. Mr. Presi
dent, I join my junior colleague from
Virginia in supporting the amendment.

It seems to me that the Congress of
the United States should take cognizance
of the very bad condition that exists in
this facility which is located in the State
of Virginia, although operated by the
District of Columbia.

My colleague from Virginia has had
printed in the RECORD the fact that dur
ing 1972 there were 137 instances of
prisoner assaults, 50 inmate assaults on
prison guards, and 51 assaults on inmates
by inmates.

The District of Columbia has either
been unwilling or unable to bring order
out of chaos. If the District of Columbia
Committee wants to oppose this amend
ment' I think that it has some obliga
tion to demand that the government of
the District of Columbia tal{e steps to
bring about conditions in that penal fa
cility which will not only protect the in
mates from assault upon the guards and
upon one another, but will also protect
the people in the neighborhood where
the facility is situated.

I think that the two Senators from Vir
ginia have recommended as fair an ap
proach as possible to the Senate; namely,
the transfer of this penal institution to
the Justice Department.

Mr. WILLIAM L. SCOTT. Mr. Presi
dent, I am delighted to yield to the Sen
ator from Alabama.

Mr. ALLEN. Mr. President, I thank the
Senator for yielding to me so that I
may speak in opposition generally to the
Legal Services Corporation proposal, and
not with respect to the amendment of the
Senator from Virginia which I do sup
port.

Mr. President, the Legal Services Cor
poration bill is being offered as the solu
tion by one gesture to all the legal prob
lems of the poor, the deprived, the
minorities, the underprivileged and every
other group in society which claims to
have a grievance. Mind you, I am not
saying real grievances do not exist. In
fact, I favor steps to enable all citizens
to have equal, fair access to the judicial
system, but in pursuit of this goal, ex
cesses can and do arise. Not only excesses
in action, but errors in direction, or ex
cesses in a certain course of action have
occurred; examples are legion.

There is one course of action in par
ticuHlr which I view as contrary to much
in America's tradition and, indeed,
sharply out of keeping with the Amer
ican character.

Mr. President, I have spoken in past
days in opposition to the creation of the
Legal Services Corporation. I wish to
speak today with respect to one activity
of the Legal Services activities now be
ing carried on in the Department of the
OEO.

Mr. WILLIAM L. SCOTT. Mr. Presi
dent, might I inquire of the Senator
from Alabama that perhaps, since we do
have limited time, that he only take a few
moments.

Mr. ALLEN. I am delighted to comply
with that request.

Mr. President, I refer to the practice
of involuntary busing of schoolchildren
which has been much decried in these
Halls for several years. Practically every
one is against forced busing, but espe
cially those who have to deal with it in
anything like a practical, everyday way.
Parents who hazarded their life savings
to buy a house in a neighborhood so their
children would have access to better pub
lic schools understandably resent a sys
tem which consigns their children by bus
to inferior schools.

What is more important and more di
rectly my concern is the question of what
causes school systems to start busing pro
grams. Why do they suddenly determine
that they are improperly balanced, and
the only cure is large-scale busing? Well,
school boards do not wake up one fine
morning and embrace the idea-far from
it. Most city and county school boards
are compelled to adopt busing schemes,
compelled by force of law. In many cases,
the party who brings the suit, who starts
the whole thing rolling, is one of our
local friendly legal services lawyers. Also,
in numerous cases, standing behind the
nonlegal services attorney is the am
munition and armor of a legal services
backup center, a research organ whose
sole purpose is to fill him with recent
case background, briefs, related informa
tion, outside help of every type imagin
able, and so on, a backup center funded
by the taxpayers.

A good example of a backup center
is the Harvard Center on Law and Ed
ucation. The Harvard Center has been
instrumental all over the country in gen
erating busing suits that in turn brought
about busing programs. It strikes me as
ironic, however, that their own city of
Boston was singled out recently by the
New York Times for an article in the
Sunday magazine section to be examined
microscopically and was declared a
monumental failure in equal education.

Mr. President, the cost to the tax
payers of a Legal Services Corporation
is not inconsequential. Legal Services has
had specific allocation since 1966, when
it was given $26 million. By 1974, the
program had budgeted $71.5 million, well
over a 100-percent increase. In 1966,
about 1,000 lawyers were involved; at
this time, estimates are around 2,200.
That means, at a cost close to a hundred
million dollars, more than 2,000 attor
neys are on the loose without a care in
the world, free to exercise their legal
skills in whatever way they choose, with
out any supervision from the footers of
the bills.

In Portland, Oreg., in 1970, OEO legal
services filed a class action against the
school board. At this time, that case, I
believe, is in the court of appeals and has
so far cost the city of Portland some
$22,648. It has not cost the social re
formers a thing-remember, from their
perspective, it seems as if legal services
is free. The checks keep coming from
Washington, no matter what kind of

work they do or what sort of services
they provide or faUto provide. Of course,
the people of the city of Portland sooner
or later have to produce that $22,648, in
one way or another. Under the bill ''Ie
are considering today, any time a legal
services office decides to sue a school
board, city government, or other agency,
they can make the proceedings as costly
and as time consuming and difficult as
they want. Win or lose, it is no money out
of their pockets, but itisoften a financial
problem to the defendant and the tax
payer. It seems we have given legal serv
ices attorneys an effective way to harass
public officials and clobber the taxpayer.

An excellent amendment introduced
by Congresswoman EDITH GREEN was
adopted by the House. It provided that
the court would give court costs ar.d at
torney fees to the defendant if he won the
case. The money would come out of the
Legal Services office. I am sorry that pro
vision was not included in the bill before
us. If anything would have a restraining
effect on trivial or plain harassment
cases, given the unrestricted funding of
all actiVities, this might be the thing to
do it. As the situation stands, however,
there is no disincentive to filing expen
sive, unpopular, unlikely law suits.

That, I contend, is precisely what the
Harvard Center has done. They make no
pretense of being objective or impartial
in their ideas on equality in education
and how to attain it. Their prejudice is
very obvious. Their publication, entitled
"Inequality in Education," shows very
clearly the basic presumption: the focus
13 on the problems rather than on pos
sible solutions. They assume that all
school systems are guilty of inequality
until proven innocent.

In March 1972, "Inequality in Educa
tion" ran a three-page article that must
surely rank as a masterpiece of empty
verbiage and use of politico-patriotic
trigger words. ,

Untll we are sure that ending busing
will not bring a return to segregated pUblic
schools; until we have those assurances,
we must not unduly limit ourselves--and
certainly not constitutionally.

Mr. President, this line of argument
is wrenching the Constitution from its
original spirit and intent, as are others
who try to justify this busing monstros
ity on constitutional grounds. The laws
of the land are clear en..mgh to prevent
segregated schools, if those laws were
given a chance to be invoked in objec
tivity and freedom from pressure and
considered in the spirit of judicial dis
interest on which the American system
is based. However, tragically, this neu
trality, this dispassion, hae been de
stroyed by the vehemence and fervent
ideology of young liberals and radicals
in the corps of legal services lawyers.

They seem to believe that people can
be forced to "care for one another" by
being forced to associate with each other
a few hours a day in classrooms. As if
"caring for one another" were the most
inlportant thing in a free society-never
mind respecting one another's rights.

Equality is not the only thing of value.
Dignity and diversity are equally im
portant, and perhaps more so. But the
legal services fanatics are dedicated to
their ideas and at the price of corrupt.-
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ing the judicial system. They have
been given the free mechanisms for exer
cise of their schemes, they pursue their
reforms at taxpayers expenses. The city
governments and school boards elected
by the people and responsible to the
citizenry have no unlimited resources
for defense of their position in the face
of such assaults. But competition it is
competition in rhetoric, agitation. prop
aganda. citizen activism, legal twists
and turns, threats of disorder if certain
ends go unattained-that is not justice,
that is countervailing pressures. Those
are the tactics of pOpulism, of street
governance, of government by yelling.

Mr. President. this is a travesty of
justice, and this is the predicament to
which unrestricted legal services has
brought us. Continuation of this pattern,
for the unending foreseeable future, as
provided by an independent Legal Serv
ices Corporation, with no restrictions or
restraints whatsoever on activities legal
or extra-legal by well-financed, well
provided-for, young lawyers bodes ill
for our country and our society, and
promises further disrupt,ion and distor
tion. Thus, I oppose unconditionally S.
2686, and will continue to do so as long
as it remains the uncontrollable hydra
it presently is. There has to be a better
way to deliver legal services to the truly
needy.

Mr. EAGLETON. Mr. President, I ask
unanimous consent that I may yield the
remainder of my time to the distin
guished Senator from New York (Mr.
JAVITS) .

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JAVITS. Mr. President, we are
about to vote immediately after a vote on
this amendment on cloture with respect
to the Legal Services bill.

The Legal Services bill, along the basic
outline of those which passed the Senate
on two previous occasions, was worked
out painstakingly with the administra
tion. The administration stated its posi
tion on the bill through Counsellor to
the President former Representative and
former Secretary of Defense, Mr. Laird.

There would hardly be any point at
this stage of the debate and in the few
minutes we have remaining to argue
the merits of the bill. However, I think a
few things have to be emphasized.

First. the House, the Senate, and the
President have agreed that there should
be an independent national Legal Serv
ices Corporation. To delay a vote on this
question under those circumstances is
merely to delay something which by
general consensus has now been ac
cepted as the way in which to carryon
the program and the benefits to be de
rived from the program. It is a desirable
p!'ogram because of all the things that
we have developed respecting the sense
of dignity of the poor in this country.
The sense of dignity of the poor at this
time in the Legal Services Corporation
seems to be at the top of the priorities.

It must be understood that. notwith
standing a cloture vote which does noth
ing but enable us to go ahead with our
consideration of the bill, every one of
the amendments--and there are, I be
lieve. in excess of one hundred-perhaps

150 of them by now-will be voted on
either up or down, and by a rollcall vote
if the proponents desire it. A cloture
motion does not prevent votes on amend
ments or on amendments to amendments
provided they are on file before a
favorable vote on the cloture motion is
taken. The Senate will vote them either
up or down by a majority.

In short, I emphasize the fact that this
vot~ only enables us to get on to the
business of passing a policy that is ac
ceptable to the White House and that
has been accepted twice by the Senate,
and in principle by the House.

I deeply believe that, as always hap
pens, this is a test as to whether this
Government is run by 33 Members of the
Senate, which the Constitution never
dreamed of, or whether it is run under
the Constitution, by the President and
by a majority of each House.

rt has always been said on the part of
the filibusterers that we should not worry
about it, that if we really. want to get on
with the business of getting a good bill,
we can get it.

Let me see whether that is so or not.
Will we get it or will the whole process
be frustrated for reasons that have
nothing to do with the merits of the
proposed legislation or an ability to
change the legislation?

Mr. MONDALE. Does the Senator from
New York agree that the bill here before
us now has probably been more thor
oughly analyzed and more thoroughly
heard, and is the result of a longer period
of intensive negotiation between both
sides of the aisle, and between Congress
and the Executive, than perhaps any
other matter we will have before us this
year?

Mr. JAVITS. There is no question
about that. And not only. as I say, is
that the case, but let us look at the com
mitment of the White House and its
limitations. What they have said-in the
letter of October 4 written by Melvin
Laird, counsellor to the President, ad
dressed to Senator NELSON-is:

Therefore, we urge that final action be
taken on the b1ll In this general form by the
fUll Committee and by the Senate followed
by an expeditious reconcll1ation of issues
with the House passed blll so that the best
possible measure may result and a National
Legal Services Corporation may be imple
mented at the earliest opportunity.

In the same letter, they also say:
WhlIe we differ with some of the speclflc

provisions of the bIll as reported, we believe
it does include essential principles proposed
in the Administration's blll such as Inde
pendence and accountability of the Corpora
tion, freedom of the attorney to represent his
cllent, and maintenance of a Vital program.

The ·White House was absolute as they
made this arrangement with me. I speak
with the greatest personal knowledge.
The White House reserved its right to
use whatever infiuence it has in the Con
gress, and it is well known that they fa
vor some elements of the House bill. But
that is all right with us; we can fight
that. We say. "Now, let us get on with
the business of considering amendments
to the bill and getting it out of the Sen
ate, and then we will take our chances-
and fight-in conference."

There is nothing locked in about the
bill. However, we believe that the great
majority of us are in essential agree
ment, and wish to implement a pretty
well agreed upon effort.

Mr. MONDALE. Will the Senator yield
further?

Mr. JAVITS. I yield.
Mr. MONDALE. One of the things that

perplexes me about the opposition to this
bill is that what we are seeking to estab
lish and maintain here is. it seems to me,
elementary justice. All that we seek to as
sure by this measure is that the poor
those unable to afford the opportunity to
have a lawyer represent· them in legal
proceedings--should have the right to do
so in the courts and the tribunals of the
land. We do so in the face of a clear
record that. absent such a program, the
right to certain constitutional rights is a
mockery for millions of Americans who
cannot afford to be represented before
the courts of our land.

Would the Senator from New York
(Mr. JAVITS) not agree that what we are
seeking to establish here is nothing less
than elementary justice for a position of
America?

Mr. JAVITS. There is no question about
that, Mr. President. And in addition to
the constitutional rights of the indigent,
which have often been denied before,
there is the additional fact that this is
the one program that is relatively eco
nomical in money, that represents for its
size an enormous bulk in terms of the re
habilitation of the poor, who feel justi
fiably that they, too, have the dignity
and standing to have their rights pro
tected in America. and to have a lawyer.

Mr. MONDALE. Will the Senator Yield
further?

Mr. JAVITS. The Senator from Ari
zona wanted me to yield for a question.

Mr. GOLDWATER. Mr. President,
have there ever been hearings held on
this bill?

Mr. JAVITS. Oh, yes. many days.
Mr. GOLDWATER. In this Congress?
lVIr. JAVITS. We turned the matter

out in the last Congress.
Mr. GOLDWATER. The reason I ask

is that, while I shall vote against this bill,
I do not like to do so. I like the purpose
and intent of the bill. But as I have stated
previously on this floor, there is evidence
that it is used for political purposes.
Their people in Arizona deny that, those
who make the charges and make the pre
tense of appearing before the committee.

I think, frankly, the basic idea is good,
but I do not like to see the Federal Gov
ernment in my State, for example, spend
ing three times as much money in one
area of the State as we spend through
the Attorney General's office in the whole
State.

Mr. JAVITS. In the first place, the bill
is very tough on political activities. But
beyond that, why are we having a cor
poration? Previously because of what the
Senator says, to insure and institution
alize the continuing conduct of the pro
gram as a responsible program.

Mr. KENNEDY. Mr. President, I firmly
oppose amendment No. 887 to the Legal
Services Corporation bill. The Senator
from Virginia introduced this measure
because he insists that under Federal
control, the District of Columbia correc-
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tional facility at Lorton, Va., would be
administered more easily and efficiently.
I am certain that if substantial evidence
existed to indicate that such a transfer
would eliminate or greatly reduce the
problems described by the Senator, then
clearly the Federal Government, the gov
ernment of the District of Columbia, and
the Congress, would have seen fit to make
such a transfer long ago. But all who
fully understand the problems at Lorton
agree that there is no more justification
for transferring that facility to Federal
control than there is for transferring the
Virginia State penal system to the U.S.
Department of Justice.

Instead, there must be a committed de
termination to provide the resources and
the cooperative assistance of local agen
cies to insure the proper management of
that facility if it is to serve the National
Capital community. Public concern about
security at Lorton reaches a peak when
reports of spectacular escapes are an
nounced. And certainly for those of us
who live in Fairfax County, such reports
may seem alarming. Indeed, they are no
less alarming than reports of escapes
from the Virginia State penitentiary in
Richmond or from any other State prison
complex around this country. However,
penal officials have advised me that the
escape rate from the Virginia State com
plex compares with that at the maximum
security facility in the D.C. Corrections
Department at Lorton. The reason for
that is simple. Maximum security facili
ties are arranged to house olfenders in
separate rooms. Each person is placed in
a cell with personal sleeping and toilet
facilities. Such olfenders are able to rea
lize a modicum of privacy. It is also
easier for prison officials to maintain
adequate security with such an arrange
ment. But a large part of the Lorton
complex is significantly dilferent. At Lor
ton, more than 1,000 olfenders are housed
in 24 dormitories designed to hold 850
people. The overcrowding and lack of pri
vacy create enormous problems that cer
tainly do not lend themselves to elfective
control.

Instead of seeking to shift this vital
municipal responsibility to the Federal
Government we should concentrate on
ways to improve the ability of the Dis
trict government to manage the system
that serves its citizens.

Somehow those who support the trans
fer seem to feel that the resources of the
Federal Government can be brought to
bear upon the problems at Lorton to im
pose stronger controls. If that is the case,
if money and other resources from the
Federal Establishment promise to solve
the problems at Lorton, then we should
give the District of Columbia govern
ment adequate funds to meet that prob
lem.

Beyond the question of funding, at
least four fundamental reasons clearly
demonstrate why the complex at Lorton
should remain under control of the Dis
trict of Columbia.

First, home rule means the District
should control its own service facilities.
Last year the Congress enacted a land
mark piece of legislation to begin imple
menting home rule for the District of
Columbia. Any meaningful followup to

that legislation can only be that which
enables the city government to effectively
perform its duties. Home rule means that
the District of Columbia manages and
administers the services required to meet
the needs of its people. That goal can be
accomplished only by providing the city
managers with the necessary tools.

Second, a unified criminal justice sys
tem is the most direct way to deal with
the problems of offenders.

I share the view of Norman Carlson,
Director of the U.S. Bureau of Prisons,
who insists that such a transfer would
be unwise and inappropriate. Prison ex
perts are convinced that a transfer to
Federal control would simply fragment
the criminal justice system in the District
of Columbia.

There is simply no evidence to indicate
that the U.S. Bureau of Prisons could
perform the task at Lorton any better
than officials in the city of Washington.

Indeed, the serious overcrowding in
the Federal prison system has strained
Federal penal facilities to strive to ac
commodate the 3,700 inmates who exceed
the rated capacity of existing Federal
penal facilities.

Third, any attempt to achieve reha
bilitation of offenders can be best accom
plished through family contacts with
maximum possible access to the offend
er's home.

Proponents of the transfer to Federal
control suggest that a dispersal of Lorton
inmates throughout the Federal penal
system would substantially relieve the
overcrowdedness at the Virginia complex.
But Federal officials, who are already
charged with the care of some District
of Columbia offenders in Federal peni
tentiaries know that inmates who are
moved away from home become more
unmanageable than those who can main
tain family contacts. Separation from
families breeds discontent and frustra
tions that Federal officials know only too
well. Removal to faraway locations effec
tivelY reduces any chance to achieve re
habilitation through family contacts.

Fourth-mutual assistance from Vir
ginia and the District of Columbia au
thorities can best insure security inside
the complex, and for the home and bUSI
ness neighbors of the Lorton facility.
Because geographic boundaries strictly
limit the District of Columbia in its effort
to provide expanded services, the prop
erty in Lorton, Va., is unique. Yet, District
officials have worked cooperatively with
Fairfax County administrators to assist
with the responsibilites of managing that
correctional complex.

Mrs. Jean Packard, chairwoman of the
Fairfax County Board of Supervisors,
says that a transfer to Federal control
simply will not solve the problem.

Mrs. Packard has urged the board of
supervisors and the Virginia State Leg
islature to support a demand for ade
quate and immediate support to increase
the capabilities of the District of Colum
bia Department of Corrections. In her
view, the District of Columbia deserves
to be provided with the proper tools and
continued cooperation from Fairfax
County officials to insure that the exist
ing system will work.

These reasons substantially support

the demand to provide the District of
Columbia government with adequate
assistance to operate Lorton. Attempts
to transfer control to the Federal Gov
ernment completely avoid the issue of
providing satisfactory attention to the
problems of maintaining a penal insti,:
tution.

Mr. President, last July, 44 Senators
opposed the attempt by the Senator from
Virginia to transfer the facility at Lor
ton to Federal control. We rejected the
transfer at that time and there is every
reason to reject it at this time.

I urge the Senate to oppose the amend
ment offered by the Senat{)r from Vir
ginia to transfer this important District
of Columbia institution to control of the
U.S. Department of Justice.

Mr. WILLIAM L. SCOTT. Mr. Presi
dent, we are almost at the point of vot
ing on the amendment that I have pro
posed to transfer the Lorton penal in
stitution from the control of the District
of Columbia government to the Attorney
General.

Let me add, for the information of
some of my colleagues who are friends
of labor, that the then president of the
American Federation of Government
Employees, John Griner, when this mat
ter was before the House of Represent
atives, did appear and testify in favor
of the proposal to transfer this facility.
I feel this is something they might be
interested in knowing.

I would also like to call the attention
of my colleagues to a letter that is on
each Senator's desk, a letter from me
to my colleagues, providing some infor
mation in support of the amendment. I
ask unanimous consent that the letter be
printed in the RECORD at this point.

There being no objection, the letter
was ordered to be printed in the RECORD,
as follows:

u.s. SENATE,
Washington, D.C., January 28, 1974.

DEAlI COLLEAGUE: As you may know, I re
cently offered as an amendment (No. 887) to
the Legal Services Corporation Blll (S. 2686),
a proposal to transfer the Lorton, Virginia
Penal FacUlty from the control of the Dis
trict of Columbia to the jurisdiction of the
Attorney General.

This proposal is not new to the Congress.
In fact, it was passed by the House during
the 9lst Congress but the Senate at that time
failed to include it in the blll as finally
agreed upon.

The conditions that existed at Lorton at
that time continue to exist today and the
situation grows worse by the day, as the
number of murders, robberies and jail breaks
increase. During 1972 the record discloses 137
instances of prisoner escapes, 50 inmate as
saults of inmates upon inmates. During the
past year there have been six murders com
mitted at the facUlty, including the murder
of a corrections officer.

The Virginia General Assembly and the
Fairfax Board of Supervisors have called for
the transfer of Lorton t{) federal control but
still no action has been taken by Congress to
relieve this complex and continuing problem.

Enclosed is a copy of my amendment. I
hope you will see fit to support this pro
posal when it comes up for a vote, and if you
are interested in co-sponsoring it, please
let me know or have a member of your
staff contact Pat Carty on extension 52026.

Sincerely
\VILLIAM L. SCOTT,

U.S. Senate.
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Abourezk Fannin Mondale
Aiken Fong Montoya
Allen FUlbright Moss
Baker Goldwater Muskle
Bartlett Griffin Nelson
Bayh Gurney Nunn
Beall Hansen Packwood
Bellmon Hart Pastore
Bennett Hasltell Pearson
Bentsen Hatfield Pell
Bible Hathaway Percy
Blden Helms Proxmire
Brock Hollings Randolph
Brooke Hruska RlbicolI
Burdick Huddleston Roth
Byrd, Hughes Schwelker

Harry F., Jr. Humphrey Scott, Hugh
Byrd, Robert C. Inouye Scott,
Cannon Jackson William L.
Case Javlts Sparkman
Chiles Johnston Stafford
Church Kennedy Stennis
Clark Long Stevens
Cook Magnuson Stevenson
Cotton Mansfield Symington
Cranston Mathias Taft
Curtis McClellan Talmadge
Dole McClure Thurmond
Domenlcl McGee Tower
Dominick McGovern Tunney
Eagleton McIntyre Welcker
Eastland Metcalf Williams
Ervin Metzenbaum Young

Mr. ROBERT C. BYRD. I announce
that the Senator from Alaska (Mr. GRA
VEL) and the Senator from Indiana (Mr.
HARTKE), are necessarily absent.

Mr. GRIFFIN. I announce that the
Senator from New York (Mr. BUCKLEY)
is necessarily absent.

The PRESIDING OFFICER. A quorum
is present.

Mr. GOLDWATER. Mr. President, I
suggest the absence of a quorum.

Mr. ROBERT C. BYRD. I ask for the
regular order, Mr. President. A quorum
call is not in order. A quorum call has
just been completed.

Mr. GOLDWATER. I think a quorum
call is in order.

Mr. ROBERT C. BYRD. A quorum call
is not in order.

The PRESIDING OFFICER. Inasmuch
as business has not transpired since the
last quorum call, another quorum call
is not in order.

The question is on agreeing to the
amendments of the Senator from Vir
ginia (Mr. WILLIAM L. SCOTT). On this
question the yeas and nays have been
ordered, and the clerk will call the roll.

The second assistant legislative clerk
called the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from Alaska (Mr. GRA
VEL) and the Senator from Indiana (Mr.
HARTKE), are necessarily absent.

Mr. GRIFFIN. I announce that the
Senator from New York (Mr. BUCKLEY)
is necessarily absent.

The result was announced-yeas 38,
nays 59, as follows:

[No. 16 Leg.]
YEAS-38

NOT VOTINO-3
Buckley Gravel Hartke

So Mr. WILLIAM L. SCOTT'S amendments
were rejected.

Mr. EAGLETON. Mr. President, I move
to reconsider the vote by which the
amendment was rejected.

Mr. STEVENSON. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. HELMS. Mr. President, there has
been some discussion on the floor about
the shortcomings of the present legal
services program of OEO. The pro
ponents of the Legal Services Corpora
tion bill argue that under their bill the
shortcomings would be cured. It Is my
opinion that the shortcomings are in-'
herent in the structure of the staft' at
torney system that would be perpetuated
in the present bill.

This is borne out if we examine some
of the shortcomings involved. And I do
not intend to discuss mere hearsay or
biased newspaper articles. I intend to
make available for the record some of
the inspection reports filed by civil serv
ants at the Office of Economic Opportu
nity itself. If anything, the inspections
are slanted to give Legal Services per
sonnel the benefit of the doubt.

The findings, while unofficial and in
complete, do nonetheless shed some .light
on the reasons why so many Amencans
are supporting the drive to reform Legal
Services abuses. They indicate how wide
spread the abuse is, and how easily it
comes about. We are constantly told that
such examples are the exception, that
they are minor in the overall context of
the program. But the way in which they
are described by inspectors of the OEO
itself leaves little doubt that the struc
ture of the program itself is the major
abuse, and that it can only be wiped out
by statutory reform.

These are Government documents
which have been hitherto undisclosed. I
realize that there may be some clitiClsl1,l
for disclosing them. But we have here no
real secrets essential to our national se
curity or defense. We have, on the face
of it, only the desire of some bureaucrats
to cover up the abuses in OEO.

I am also sure that the enthusiastic
supporters of OEO will welcome their

Mr. WILLIAM L. SCOTI'. Mr. Presi
dent, this is a festering sore within Vir
ginia. The state of Virgi11ia has no con
trol over a penal institution within its
boundaries. I just wonder how any Sen
ator would feel about a similar facility
being in his own state, and not having
any control whatsoever over it.

I urge that the amendment be adopted,
and unless someone desires time, I am
prepared to yield back the remainder of
my time.

Mr. NELSON. Has all remaining time
been yielded back?

The PRESIDING OFFICER. There are
3 minutes remaining before the vote.
Who yields ti':lle?

Mr. WILLIAM L. SCOTT. Mr. Presi
dent, a parliamentary inquiry.

The PRESIDING OFFICER. The Sen
ator will state it.

Mr. WILLIAM L. SCOTT. I have just
been handed a note saying that the yeas
and nays have not been ordered. It is my
recollection that there was unanimous
consent for the yeas and nays when the
majority leader was here on the floor. If
not, or if there is any doubt, at this time
I ask for the yea:; and nays on my amend
ment.

The yeas and nays were ordered.
Mr. NELSON. Mr. President, I call at

tention to the absence of a quorum.
The PRESIDING OFFICER. The clerk

will call the roll.
The second assistant legislative clerk

proceeded to call the roll.
Mr. GOLDWATER. Mr. President, I

ask unanimous consent that the order
for the quorum call be rescinded.

Mr. MONDALE. Mr. President, I am
standing in for the Senator from Wis
consin (Mr. NELSON), and I object.

The PRESIDING OFFICER (Mr.
CLARK). Objection is heard. The Clerk
will continue to call the roll.

The second assistant legislative clerk
continued to call the roll.

Mr. GOLDWATER. Mr. President, a
parliamentary inquiry. Under unani
mous consent were we not to vote at 2
pm. today?

The PRESIDING OFFICER. The
Senate is in a quorum call and debate is
not in order.

Mr. GOLDWATER. I am not talking
about debate. I am asking a question.

The PRESIDING OFFICER. A quorum
call is in order even though the hour has
been set for a vote at 2 o'clock.

The clerk will continue the call of the
roll.

The second assistant legislative clerk
continued to call the roll.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

Mr. GOLDWATER. Mr. President, I
object-I object.

The PRESIDlliG OFFICER (Mr.
BARTLETT) . Objection is heard. The clerk
will continue to call the roll.

The second assistant legislative clerk
continued to call the roll, and the fol
lowing Senators answered to their
names:

Aiken Dominick
Allen Eastland
Baker Ervin
Belhnon Fannin
Brock Fulbright
Byrd, Goldwater

Harry F .. Jr. Griffin
Byrd. Robert C. Gurney
Chiles Hansen
Cotton Helms
Curtis Hollings

Hruska.
Huddleston
Long
McClellan
McClure
Montoya
Nunn
Randolph
Roth
Scott.

WilliamL.

Sparkman
Stafford
Stennis

Abourezk
Bartlett
Bayh
Beall
Bennett
Bentsen
Bible
Blden
Brooke
Burdick
Cannon
Case
Church
Clark
Cook
Cranston
Dole
Domenlcl
Eagleton
Fong

Talmadge
Thurmond
Tower

NAY8--59
Hart
Haskell
Hatfield
Hathaway
Hughes
Humphrey
Inouye
Jackson
Javlts
Johnston
Kennedy
Magnuson
Mansfield
Mathias
McGee
McGovern
McIntyre
Metcalf
Metzenbaum
Mondale

Young

Moss
Muskie
Nelson
Packwood
Pastore
Pearson
Pell
Percy
Proxmlre
Riblcoff
Schwelker
Scott. Hugh
Stevens
Stevenson
Symington
Taft
Tunney
Welcker
Williams
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which must be index~d ~nc;l~p~p.Yii1la,1?l~,1n
llbraries" it w1ll not examine'~P9S!li~l~p!,o1:>-
lems in the area In deU\ll:O" 'j;\fbj~~ is
approprJate t'or!1ddJtional~; . mVQ~i~
gation and analysis.) The p " " ,,~Of
this artIcle. therefore, Is adiscusstonofthe
Act as it relates to records wht~are likely to
be of help to poverty lawyers. '

THE ACT AND ITS HISTORY

Until the Freedom of Information Act was
passed in 1967, a citizen's rlgbt of access to
publlc documents was largely in the realm of
common law equitable princlples..Whlle a
public disclosure section of ,the Admtnlstra
tlve Procedure Act (APA) hal;! ,been In force
since 1946,'° the Senate Judictary Committee
concluded that this older statute usually
served the purpose of non-disclosure. This
statute largely depended on,tradittonal com
mon law concepts. For example'a person had
to have a proper and legit1Dlate Interest in
the document. and the agency in possession
of the document was entitled to withhold the
document If, in the agency's jUdgment. the
release of the document would be, contrary
to the public interest. JudlctlOtl review, to the
extent tt existed, consisted of an eqUitable
balancing of interests between the partles
the needs of the plalntUf as opposed to the
needs of the agency and the possible ,harm
to the public interest. ReCogniztng that 1n
practice this "equitable" sY/iitem' favored the
agency over the citizen, Congress spent 12
years formUlating the present Freedom of
Information Act.n

In general terms, the Freedom of lnfor
mation Act eliminated the prior requirement
that parties requesting the ,recqrds have a
direct and proper interest in, them.1.2 All Iden
tifiable records (as covered by the Act) must
now be made available for inspection and
copying upon request unless specIfically ex
empted by the Act. The Act speCifies nine
exceptions (discussed below) and then
states: "This section does not a"lithortze with
holding of information or l1mit the avaH
abUlty of records to the public. except as
specifically stated in this, sectton,""" The
Senate report section pertaIning to thts sta-
tutory section reads: " , '

"The purpose of this subsection is to make
it clear beyond doubt that a1l1l1aterials of
the Government are to be ,made avallable to
the publlC by publication or qtJ;lerWise unless
expllcitly allowed to be l~ept ~ecret by one
of the exemptions In subsection (e) ,"1'

Despite clear congressional intent that the
specifically enumerated exemptions be the
sole determinants as to whether records may
be withheld, a threshold debate arises con
cerning whether Congress intended to strip
the district court of its eqUitable powers. One
commentator argues that a court may bal
ance the eqUities among the parties and re
fuse to order disclosure of records not ex
empted by the Act If it finds that the harm
to the pUblic interest would be gieaterthan
the plalnttif's need for therccord.w Most 01
the cases, however, have concluded that Con
gress intended to do its own balancing, and
that the court's sole resp0l!:sibillty ts to ex
amine tile exemptions (t!l.t~rpreting them in
favor of dlsdosure)tosee'Ua record has
been properly Withheld. '1:'1iEide1:Jate Is most
clearly presented in Souci13 v,papid,1a where
tl1e majority held that the Act<stripped the
courts of their eq:ultable jurisdiction (based
on the legislative history., illdicating Con
gress' intent to do its own balancing)" and
on the clear wording of§ 552 (c) quoted
above. Judge Wilkes, whlleconculTing, ar
gued that the courts retain their equitable
power and may, if they choose, ,uphold an
agency's decision to wttl1llqld,records even
though such records are not within one of
the specific exemptiol1s."Con«crning- ,con
gressional intent, the more recent case of
Welljord v, Hardin has noted: "It is not the
province of the Courts to restrict that legis
lative judgment under the gutseof judiciallyFootnotes at end of article,

a class action suit which NARF-Native
American Rights Foundation-brought
against law enforcement officials in
Scottsbluff, Nebr.

Fifth. "1971 Inspection of San Mateo
Legal Aid Program."-This report de
scribes questionable activities by a for
mer Legal Services project director.

The PRESIDING OFFICER. Without
.objection, it is so ordered.

(See exhibit 2).
EXHIBIT 1

[From Clearinghouse Review, May 1972J
KNOWLEDGE Is POWER: POVERTY LAw AND THE

FREEDOM OF INFORMATION ACT

(By Stephen R. Ellas and Trudy Rucker, Staff
Atto~neys, Center on Social Welfare Policy
and Law)

INTRODUCTION

Information-publlc versus classified-has
recently aroused Widespread interest and con
troversy, particularly since the Pentagon pa
pers case. The public is now keenly aware
that there are literally tons of government
documents withheld from the pUbllc domain
in the secret preserve of government offlclals.
Although the act of divulging such "secret"
documents has become heroic, since the Free
dom of Information Act 1 was passed In 1967
any member of the American public has been
entitled to inspect mlllions of documents
which hundreds of government agencies cur
rently consider beyond their reach. It is con
ceded that the preCise records obtained by
Daniel Ellsberg might not be obtainable un
der the Freedom of Information Act." How
ever, vast amounts of records of the same
public Importance are obtainable under the
Act, and the fruit, in a manner of speaking,
Is ripe for the picking.

This article and the Freedom of Informa
tion Act are both slanted toward the view
that all government records should presump
tively be disclosed. Poverty lawyers and their
cHent grollps-welfare rights, tenant and
consumer organizations-have always taken
the position that where a benefit exists it
should be utilized, and that where a benefit
might be obtained through political action or
litigation, that benefit should be pursued. In
the case of the Freedom of Information Act,
there Is a large volume of information which
if made public or avallable to the poor would
help them obtain their rights. Legal Services
lawyers should seek this infermation aggres
sively.

This article Is concerned with the uses of
the Federal Freedom of Information Act'
and the problems likely to be encountered
therewith. The Act identifies the type of ma
terial to be made available to the public, and
the manner in which it must be made avail
able. This includes Information which must
be printed in the Federal Register,' informa
tion which the agency is reqUired to index
and Ireep avallable for publlc inspection
(such as final opinions and statements of
polley interpretations which have been
adopted by the agency and are not published
in the Federal Register), and administrative
staff manuals and instructions to staff which
affect a member of the public.' Finally, the
Act requires all other Identifiable records to
be disclosed upon request except as specifi-
cally exempted.' The Act also provides for
judicial review of an agency's failure to make
the requested Information public; it lists the
types of records exempted from the Act's
coverage (nine such exemptions in all);' and
it provides that no records shall be withheld
except as specifically prOVided in the second
part of the Act.s

This article will not discuss the Federal
Register requirement. Further, although at
tinles it wil! discuss the types of information

publication. Indeed, it is an article of
faith among Legal Services attorneys
that the public should have complete
access to the workings of bureaucracy
and of bureaucratically funded programs.
I have leamed, in fact, that the official
monthly publication of the Legal Serv
ices program. Clealinghouse Review. ran
a 15-page cover article urging citizens to
take full advantage of the Freedom of
Information Act, which says, and I
quote:

The public Is now keenly aware that there
are literally tons of government documents
which hundreds of government agencies cur
rently consider beyond their reach ... the
fruit, in a manner of speaking, Is ripe for
the picking.

The article continues:
This article and the Freedom of Informa

tion Act are both slanted toward the view
that all government record's should presump
tively be disclosed. Poverty lawyers and thelr
client groups-welfare rights. tenant and
consumer organizations-have always taken
the position that where a benefit exists, it
shOUld be utllized, and that where a benefit
might be obtained through political action
or litigation, the benefit should be pursued.

It is not my purpose to endorse this
article or any of its presumptions. I
merely cite it to indicate that the pUbli
cation of inspection reports on the Legal
Services program ought to ce eagerly
awaited by those who are enthusiastic
supporters of the program.

Mr. President, I ask unanimous con
sent that the article from Clearinghouse
Review be printed in the RECORD at the
conclusion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)
Mr. HELMS. Mr. President, I have five

of the inspection reports prepared within
the OEO itself, and I ask unanimous con
sent that they be printed in the RECORD
at the conclusion of my remarks. They
are as follows:

First. "Legal Aid Society of Alameda
County/Union City, Calif."-This report
discloses that the Legal Services project
office was used as an official voter regis
tration site in violation of the Economic
Opportunity Act.

Second. "Monterey Legal Aid Society/
Seaside, Calif."-This January 1972 re
port relates to the involvement of a Legal
Services employee on behalf of the Move
m.ent for a Democratic Military and the
Pacific Counseling Service "which coun
sels military people concerning their
rights as conscientious objectors." Such
activity is justified on grounds that it
occurred during the attorney's "free
time" as an ACLU attorney. offers the re
port. But, for professionals, who decides
what is "free time" when they are sup
posed to be full-time employees of a Gov
ernment-subsidized Legal Services pro
gram?

Third. "Legal Services Aids South Da
kota Indian Radicals."-This March
1973 report reviews the role of Gary
Thomas, a Legal Services attorney, in
representing an American Indian Move
ment leader involved in rioting.

Fourth. "Native American Rights Fund
at Wounded Knee."-This OEO report
and newsclipping discuss the presence of
this organization at Wounded Knee and

1368
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balancing the same interests that Congress
has considered." ,. Getman v. NLRB 2Q has
fUlly concurred \~,ith the conclusions of the
Soucie and Wellford courts. It would seem,
therefore, that despite dicta to the con
trary 21 the weight of authority clearly re
quires a strict reading of the Act. There is no
doubt that the burden of justification rests
heavily on the agency withholding the rec
ord after a proper request.'"

The Act is accompanied by a House"" and
Senate 21 report comprising 95% of the rele
vant legislative history'" and by a contem
poraneous Attorney General's memorandum ~~

(hereafter called A.G. memora.ndum) which
purports to be an impartial analysis of the
Act in light of the relevant legislative history.
The A.G. memorandum is naturally biased in
fa~'or of the agencies. and in light of the fact
that the agencies were virtl1ally unanimous
in opposing the shtute, the memorandum
constitutes a highly partisan statement
against full Implementation of the ActP
Ho"ever. at least one court case has reminded
us that the Attorney General is not charged
with administering the Freedom of Informa
tion Act, and therefore the memorandum is
110t to be accorded the force and effect of
hw."" Furthermore. only the Senate report
.accompanied the bill through beth houses,
and this report is true to the actual language
,of tile Act, whereas the House report (relled
on almost exclusivelv in the A.G. memoran
dum) so departs frem the langu:1ge of the
Act as to eITectl\'ely "amend" it."" In light of
the fidelity of the Senate report to the clear
wording of the statute, conflicts between the
Senate and House reports should be resolved
1n favor of the Senate report. Three case~

have so specifically concluded.3u Lil,ewise. to
the extent that the Attorney General's re
port conf'.icts with the Senate report or the
-cle'lr words of the statute, the latter should
prevail."' However, since the A.G. memoran
'Clum is the advice of the agency's "lawyer,"
the agencies should always at a minimum
comply with the interpretations therein.
This background, as will be seen, is extremely
important to a number of issues which pov
~rty lawyers are likely to encounter while
pursning records under the Freedom of In
formation Act. Of course. since the Act ex
~mpts from disclosure only those records
specifically designated in the Act. the legis
lative history should always remain subser
Yient to the olain meaning of the statute, and
should never be resorted to except in the case
'Of statutory ambiguity.

EXEMPT!ONS

'I"1'e Freed'Om of Information Act states
essentially that all identifiable re;:ords must
be made available for inspectio:1. '-'pon proper
reql1est unless they are specifically exempted
by anyone of t11e Act's nine exemptions.32
Tlle exemptions include:

(1) matters specifically required by Execu
t1\'e Order to be I{ept secret in the interest
of the nati9)1al defense or foreign policy;

(2) matters related solely to the internal
personnel rules and practices of an agency;

(3) matters specifically exempted from dis
clc-surc by statute;

(4) trade secrets and commercial or finan
cial i1'fcr!119.tion obtained from a person and
p:lvileged cr confidential;

(5) inter-agency or intra-agency memo
rctndums or letters which wO'.lld not be avall
able by law to a party other than an agency
in litigation v,..ith the agency:

(6) personnel and medical files and similar
nles the disclosure of which would constitute
a clearly unwarranted invasion of personal
privacy:

(7) investigatory files compiled for law en
forcement purposes except to the extent
available by law to a party other than an
agency;

(8) matters contained in or related to ex
amination, operating, or condition reports
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prepared by. on behalf of, or for the use
of any agency responsible for the regulation
or supervision of financial institutions; or

(9) geological and geophysical information
and data, including maps concerning wells.

Of these nine exemptions, the first,"" sixth,
eighth and ninth do not on their face seem
particularly reievant to tile types of records
which poverty lawyers are likely to seek. Nor
is there any case authority indicating other
wise.This article will therefore be confined to
those exemptions which are most likely to
confront poverty lawyers.

The second exemption
Although the second exemption, which

covers internal personnel rules arid practices,
has been the subject of litigation only
twice," it might prove relevant in the fu
ture. The actions of agency personnel often
seem Incomprehensible and remain unex
plained. Administrators frequently act on
internal instructions which the agency does
not consider to be in the public domain.
However, materials which must be indexed
and kept available for inspection include
"admInistrative staff manuals and instruc
tions to staff that affect a member of the
public...."~;

In Polymers v. NLRB the Second Circuit
held that the second exemption applied to a
staff manual entitled "A Guide to the Con
duct of Elections." 3ll The exact nature of
this manual is not clear from the opinion.
Howe.....er. the court relied exclusively on the
House report which interprets the second
exemption as exempting "operating rUles,
guidelines, and manuals of procedure for
government investIgators and examiners." '"
The court noted that the Senate report
Umits the exemptions to Instructions deal
ing with such intet'nal matters as sick leave,
and that GSA v. Benson had criticized the
House report for going beyond the scope of
the Act."" In fact. the House report absolutely
contradicts the Senate report and the clear
words of the Act-a point appropriate for
extensive discussion and criticism.3• In light
of the relevant legislative history, the Polym
ers case carries its own admission of errcr.
Because of poverty lawyers' lack of experi
ence in this area, it is difficult to gauge the
type and amount of information which they
might obtain under § 552(a) (c). However, it
is clear that when properly interpreted the
second exemption should not stand in the
way of an expanded understanding of the
reason for official behavior.

The third exemption
The third exemption applies to all records

specifically exempted by any other statute.
The A.G. memorandum explains this as pre
serving the force and effect of any statute
which restricts disclosure of records not
exempted by the Freedom of Information Act
itself. The A.G. memorandum refers to a
House committee print entitled Federal
Statutes on the Availability of Information
which prOVides a list of many of the statutes
prohibiting the disclosure of various types
of records. A stUdy of this document has re
vealed only one statute which seems to apply
in any way to the poverty law context.'" The
committee print, however, was published in
1960, and by its own terms is not exhaustive.

The one case which has dealt with this
exemption 41 held that a statute allowing the
agency to Withhold information upon the
wrItten request of the provider, where dis
closure would be prejudicial to the provider,
was the type of statute which exempted rec
ords through the third exemption. The case
contains no real analysis of this exemption
and there is clearly much room for argument
as to precisely what kinds of statutes the
case was referring to.

The fourth exempticxn
The fourth exemption has been the SUb

ject of some litigation, and to the extent
that the information sought involves finan~

cial or commercial information or trade se;,

crets which have been obtained from a per
SOil outside the agency under a pledge of
privilege or confidentiality, the exemption
may prove troublesome.'2 Hewever, many
courts have made it clear that the fourth
exemption applies only to financial and com
mercial information or to trr.de secrets, and
that the confidential or privileged informa
tion exempted must possess these character
istics." Although the House report and the
A.G. memorandum indicate a different posi
tion. Getman," for example, relied on the
clear wording of the statute and adopted the
position, taken by the court in Consumers
Union,'" that only the Senate report is to be
relled on.'· In Schapiro v. SEC," the district
court for Washington, D.C. discussed the
question of who determines the "confiden
tial" natm'e of the records. The court,
quotIng Gl'Umman Aircraft v. Renegotiation
Board, held that the test for avallabil1ty was
"whether they [the records] contain com
mercial or financial information which the
contractor would not reveal to the public." ,.
Addressing the defendant·s argument that
the person giving the record to the agency
should be the one to determine its confiden

·tiality (the SUbjective test), the court
stated:

"Regardless of whether the information
was submitted on the express or implled
condition that it would be kept confidential,
a Court should determine, on an objective
basis, that this is not the type of informa
tion one would reveal to the publlc." ,.

In short, the confidentiality of financial
01' commercial information is not solely de
pendent on the donor or the agency, but may
be subjected to the independent. and final.
judgment of the reviewing court.

The fifth exemption
The fifth exemption is by hI' the most

common one raised by HEW. the agency
with which the authors have had most of
their experience. Although the SUbject cf
much litigatlon,"o this exemption is clear
enough on its face. The only records ex
empted are Inter-agency or intra-agency
memoranda which are not available by law
to a party in litigatIon wIth the agency. That
is, only intra-agency or inter-agency records
which are not discoverable by law are ex
empted. Since the word "agency" is defined
by § 551 of the Administrative Procedure Act
to· exclude state agencies."' a strong argu
ment can be made at the outset for the prop
osition that no record which passes between
a federal and a state agency is exempted by
thi3 section. Although this was pointed out
to the House committee."2 the exemption as
written failed to exempt communications
between the federal and state governments.
Since the committee did not change the
wording, the conclusion is justifled that com
munications between such governments are
not exempted from disclosure. As stated in
Getman, "[T] he court is not free to give the
statute an expansion which Congress con
sidered and denIed." ,., Therefore, no state
phn proposals. waiver requests. conformity
materials, suggestions or comments by the
federal agency. or any other communication
of any sort between a federal agency and a
state agency or official should be considered
exempt by this section. HEW has now taken
the lead and recognized the availability for
inspection of all such records."

What is available by discovery is covered
e3sentially by FRCP Rule 26b. This rule states
that:

"[P]arties may obtain discovery regarding
al'ly matter, not privileged. which is relevant
to the subject matter involved in the pending
action, whether it relates to the claim or
defense of any other party, including the
existence, description, nature. custody, con
dition and location of any books, documents,
or other tangible things and the identlty and
location of persons having knowledge of any
discoverable matter. It is not ground for
objection that the information sought will be
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inadmissible at the trial If the information
sought appears reasonably calculated to lead
to the dlscovery of admlsslble evidence."

The key requisites for material to be dis
coverabie. therefore, are relevance to the
cause of action and the lack of any applicable
..privilege.....

In freedom of information cases, however,
there is no substantive lltlgatlon by which
the relevance of the requested documents
can be judged. Further, the Freedom of In
formation Act abolished the requirement
that a person have a direct and proper In
terest in a record, and therefore the agency
itself would never, under the Act, have
occasion to qu~tlon the relevance of a record
to any possible lawsuit. The conceivable rele
vance of records to some hypothetical law
suit Is not mentioned In the legislative his
tory nor in the A.G. memorandum. Rather,
strong evidence· shows that Congress was only
concerned with allowing the government to
Withhold those records which are subject to
the privilege exception in Rule 26b(I).'"

The exception of privileged materials ap
plles to records which come within the com
mon law privileges of doctor-patient, attor
ney-client, and clerical relationships. But in
litigation against tl1e government, the fed
eral government has consistently raised a
special priVilege-the executive evidentiary
privilege-as a defense to motions to compel
production of documents. This privilege has
been held to reside in the executive to pro
tect it from disclosure of documents which
would expose its actual reasoning processes
as opposed to tl1e factual bases for decision
making. Thus,

" ... the privilege obtains with respect to
intra-governmental documents reflecting ad
visory opinions, recommendations and dellb
erations comprising part of a process by
which government decisions and policies are
formulated." ,.

The purpose of the priVilege has been
stated to be twofold: first, to protect and
encourage a frank interchange of opinion
within the agency, and second, to protect
the reasoning process of the agency from
publiC exposure.'"

It is helpful to see how this executive
eVidentiary privilege works in practice. In
Kaiser Aluminum & Chemical Corp. v. United
States,'. the court of claims held that an
agency employee'S internal opinion on pos
sible agency action on a $36 million contract
between the agency and Kaiser, was the type
of record which an agency could claim as
privileged. In Machin v. Zuckert,"u the United
States Court of Appeals for the District of
Columbia held that Air Force deliberations or
recommenda.tlons pertainiClg to a crash were
privileged, even absent mUltary secrets, but
that the factual findings and conclusions of
mechanics who actually examined the wreck
age must be disclosed. In Boeing Aircraft v.
Coggeshall," a case concerning attempts to
obtain rccords from the renegotiation board,
the court held that the executive privilege
applied to those records which recommended
policies to be pursued by the renegotiation
board, in order to preserve the integrity of
its decision-making process; it also held that
purely investigatory or factual reports were
not within the privilege.'"

When agencies invoke the privilege on
judicial review, the courts are faced with the
choice of accepting the agencies' character
ization of the nature of the documents, or
examining the records in camera to deter
mine whether they fit within the privilege. In
some cases the courts inspectcd the records
in camera, and ordered privil-eged matter to
be separated from non-privileged if com
mingling had occurred."" Such inspection was
not ordered in cases where the priviI'"ged na
ture of the records seemed eVident.·'

The legislative history of the Freedom of
Information Act indicates th9.t the courts
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must apply the same test to the ftfth exemp
tion as they always have when the executive
evidentiary privilege has been rais~d in dis
covery proceedings against federal agencies.""
Certain difficulties are presented, however, by
the clear wording of the statute. For eXR..."l1ple,
in discovery proceedings, the executive privi
lege may have to yield where the requester
has great need for the record. The priVilege,
in other words, is balanced against the req
\lisites of justice in the courtroom. Yet in
Freedom of Information cases. the need for
the record is not a factor. The exemption
refers to rec:)rds available to a "party," rather
than "the person making the request." The
question, then, is whether records which are
only sometimes available in lltigation are
available under the Freedom of Information
Act. This question was squarely dealt with
in a recent District of Columbia case. In
Sterling Drug till the plaintiffs had been
charged with Section 7 Clayton Act violatio:1s
involving a merger with ano:her company.
The FTC had previously appro\'ed a similar
m~rg~r b~t'",een one of Sterling's competitors
a.nd a:lOther company. Sterling unsucce3S
fully petitioned the age!1cy to drop the
charges on the ground of this apprQval, and
then moved for production of records con
sisting inter alia of FTC staff memoranda,
memoranda of indiVidual commissionJrs, and
memoranda prepared or adopted by tl:e com
mission as a whole relating to the basis for
their decision to uphold the merger in the
other case. This motion was denied. A free
dom of information case was then filed, seek
ing disclosure of the records. The plaintiffs
claimed that the records were discoverable in
the Clayton Act aotion pending against them,
and were therefore not exempt under the
fifth exemption. The lower court held that
the records consisted of internal worlcing
papers relating to the formulation of policies
and were therefore exempt under the fifth
exemption. On appeal, the District of Colum
bia circuit court considered the question
raised by the plaintiffs as to whether the dis
cQverab1llty of a record in litigation auto
ma'cically meant that the record VIas not
within the fifth exemption. Quoting at length
from Davis, The Injonnation Act, A Prclim
inary Analysis," and relying on language in
the House report and the A.G. memorandum
that the fifth exemption does not apply to
memoranda. which are routinely discoverable,
the court conCluded that records otherwise
priVileged did not escape the exemption
solely because they rr:ight, in special circum
stances, be discoverable.

As modified by Sterling, then, the courts
wlll follow the discovery cases and allow the
withholding of records which would reveal
the reasoning process of the agency; such
memoranda wouid include internal working
papers and drafts, in which statements of
opinion and suggestions were made regard
ing agency decisions or action. Conversely,
no memorandum which embodies data relied
on by the decision maker, no report, statis
tical workup, computer printout or any other
factual data should be considered exempt.••

Sterllng, however still leaves open the ques
tion of What is or is not exempt from dis
closure. The court held that the memoranda
prepared by the commission staff and indi
vidual commissioners were exempt, while
the memoranda prepared by the commission
as a whole were not. The court reasoned that
memoranda which comprised operative
agency law were disclosable, whereas opin
ions and recommendations which did not
necessarily comprise the whole of an agency
policy did not constitute such agency law
and were therefore within the exemption
comprising internal opinions and recommen
dations. However, 5 U.S.C. § 552(a) (2) (B)
requires that agencies index .and have avail
able for inspection those "statements of pol
icy and interpretations which have been
adopted by the agency and are not published
in the Federal Register." In a powerfUl and

well reasoned dissent,'" Judge Bazelon has
pointed out that to the exte:J.t that the stalf'
and commissioner memor~nda provide the
basis for all or part of a final agency deci
sion, they then fall within the classification
of § 552(a) (2) (B) and should be made avail
able. Judge Bazelon reminds us that &lthough
the purpose of the exemption was to en
courage discourse at the policy formulation
stage. Congress intended to prevent the de
velopment of "secret law" within an agency.
The dissent points out that the Ninth Cir
cuit had previously decided in GSA v. Ben
son'O that the kind of opinions and_ recom
mendations sought in Sterling were not with
in the exemption to the extent that the
agency ultimately adopted them expressly or
implicitly. In any event, even the majority
in Sterling leaves no doubt that memoranda
constituting the working law of an agency
are not within the exemption.

When there is a dispute as to the charac
terization of a record, or when a record COll

tains both types of material, the court has
a duty, as in discovery proceedings, to exam
ine the records in camera to decide which
material is disclosable.l1

It seems reasonably clcar that Congress
intended bureaucrats to be able to engage in
frank interchange of opinion without the
world knowing their indl\ idual view.;;, and
that without the priVilege this might be in
hibited. Therefore, in deciding whether the
privilege should apply, courts should look to
see whether the specific record in question
wm or will not expose the agency's reasoning
process to public view. In the discovery case
of Marhin v. Zurker," the court decided that
disclosure of the mechanic's opinions as to
the causes of the accident would not expose
the agency's reasoning process, and that such
opinions were actually in the nature of a
factual summary. This approach protects the
government against having to disclose docu
ments which will harmfUlly reveal its think
ing process while at the same time prOViding
for full disclosure of all records which con
tain the basis for government action.

The Senate and House reports and the
A.G. memorandum express the belief that
the fifth exemption prevents premature dis
closure." This refers to situations where dis
closure would make nugatory the purpose
for the records or would prejudice contrac
tual negotiations in progress." Clearly, only
where parties are actually negotiating in a
contractual sense should prematUrity be
considered an issue. Thus, where the federal
government is performing a function con
cerning a state government, such as deciding
whether to grant a state's request for a
§ 1115 waiver, the alleged prematurity aspect
would not apply, regardless of the present
stage of the federal agency action. HEW's
example in its regUlations exempting records
"of correspondence between Federal and
state or local oflicials, priVileged through
custom and usage or where disclosure might
prejudice negotiations in progress," is thus
without merit.'·

The seventh e:remption
Although the seventh exemption has been

held applicable to areas not generally of
concern to poverty lawyers, some discussion
of this exemption is nevertheless in order.
The Senate report refers to the investigatory
files in the seventh e:<emption as follows:
"These are the files prepared by Government
agencies to prosecute law Violators." 76 This
language indicates that Congress had in
mind proceedings of regulatory agencies
with power to mete out punishment for law
violations by court prosecution. In Bristol
Myers Co. v. FTC" the court concluded that
"Congress intended to llmit persons charged
with violations of the Federal regulatory
statutes to the discovery available to persons
charged with violations of Federal criminal
law." Such actions would be brought by the
FDA in food adulteration cases, the FTC in
anti-trust actions, the SEC in financial in-
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stitutions regulations, the FPC in 011 and gas
cases, and the CAl3 in airlines regulations.

Quite recently, the Fourth Circuit held
that the seventh exemption "should not be
enlarged ... to include records of adminis
trative action taken to enforce the law:' In
so holding, the court determined that letters
of warning of non-compliance with federal
law were disclosable.~' Finally, in interpret
ing this exemption, JUdge Sleelly Wright in
Getman v. NLRB" concluded that the pur
pose of the exemption was to ensure that
agencies' court cases would not be harmed
by the disclosure. To the extent that an
agency's activities do not involve judicial en
forcement as an affirmative matter, then ma
terials collected to implement the law should
not be excluded from disclosure by this
exemption.so

Even where the seventh exemption may be
applicable, however, withholding is justified
only when the files are in fact compiled and
maintained for such judicial law enforce
ment purposes. Thus, a long lapse of time
without any intervening "law enforcement"
activity between the compilation of the files
and the date they are requested would in
dicate that the files are no longer being
maintained for "law enforcement" pur
poses."' Further, when the files, or records
therein, have been disclosed to the parties
subject to the agency's "law enforcement"
actions, it Is obvious that further disclosure
to the public cannot hurt the agency's case
in court."

BEYOND THE EXEMPTIONS

Although it might be argued that agen
cies can lawfully withhold any record which
falls within the exemptions, a number of
agencies have adopted regulations which
compel them to disclose any record, exempted
or not, unless there are compelling reasons
to the contrary. Thus, in GSA v. Benson·3

the agency refused to release the records of
certain business transactions between it and
the person requesting the records. The court,
inter alia, noted that the agency required
disclosure in the absence of a compelling
reason to the contrary, and that since the
court could discern no compelling reason for
the agency to withhold the records, the rec
ords must be disclosed, notwithstanding the
fact that they might fit within one of the
exemptions. Other examples of such regula
tions are: (1) the Department of Interior
regUlations which require disclosure unless
the records fit within an exemption and
"sound grounds exist which require the in
vocation of the exemption" or disclosure is
prohibited by statute or executive order; 81

(2) HEW regulations which provide that
"disclosure of particular items of such
Iexempt) kinds will nevertheless be made
when this clln be done consistently with ob
ligations of confidentiality and administra
tive necessity"; &. (3) HUD regulations which
prohibit a record from being withheld unless
it both comes within an exemption and
"there is need in the public interest to with
hold it"; .Band (4) DOT regUlations which
provide that notwithstanding the exemptions
the department will release a record "un
less it determines that the release of that
record would be inconsistent with a pur
pose of the [exception] section covered:' 87

These types of regulations are binding on
the agenCy and provide a means to obtain
otherwise exempted records.""

A number of agencies aiso attempt to de
fine and interpret the exemptions in the
Freedom of Information Act further. These
regUlations give examples of the types of
records which the agency considers exempt.
These interpretations and examples are
often broader than the statutory exemption.
If these interpretative regUlations exempt
from disclosure items which are not ex
empted by the governing statute, they con-
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filct with the statute,"" they are out-side the
otliclal's scope of authority,"''' and are hence
invalid. A federal administrative regUlation
must comport with the enabling legislation,
inciuding the congressIonal mandate as it
is "ascertainable in underlying policy." 91 In
any freedom of Information case the under
lying policy of Congress is to interpret the
exemptions strictly, in favor of the fullest
possible disclosure.·'

The exemptions, thereforE, refer to a llm
ited class of materials. Moreover, the Act ex
pressly reqUires that all other records shall
be dlsclosable. Although some courts have
gone astray and used their own judgment as
to Whether or not certain records should be
disclosed, the great majority of courts have
looked only to the exemptions for possible
justification of agency withholding. And as
records are more aggressively pursued under
the Act in the future, the exemptions should,
under proper court interpretation, become
increasingly nat'l'ow. veering away from the
old, broad eqUitable principles toward the
clear statutory intent of total poSSible dis
closure of government records.

APPLICATION OF THE ACT

From the cases which poverty lawyers have
filed against federal agencies, it appears that
the following agencies are most often in
volved: Health, Education and Welfare;
Housing and Ur1)lIn Development; the Bu
reau of Indian AffaJrs; the United States De
partment of Agriculture; the Department of
Labor; the Depal'tment of Transpcl'tatlon;
the EnVironmental Protection Agenc;!; and
the Depart.ment of Justice. Each of these
agencies administers programs which involve
some degree of federal-state cooperation;
most of the programs also involve federal
state shared funding schemes. The federal
agencies are l'espensible for assuring that fed
eral law is fully complied with.. If it is not,
then no fe(~eral m:cney should theoreticallY
be provided for the program's operation."'
Whether or not federal agencies choose to
take any action in the event of non-cem
pliance, mest of them colie~t ccw,id()rable
data concerning compllance (or lack thereof)
with applicable federal laws. All S1-:ch data
compiled by any of the p,gencies and pro
grams specified above should be obtainable
under the Freedcm of Information Act on the
ground that the one possibly applicable ex
emption-the fifth-does not apply either
because the material was obtained from the
state or some ether non-:tgency source and
is thus not Within the exemption, or because
such data does not in any way expose the rea
soning process of the agency, but rath~r cen
stitutes factual summaries and reports. To
the extent that conformity materials include
recommendations to higher offioials based on
factual data or summaries, such recommen
dations might also prove disclosable, espe
cially if the recoro..mendation is later adopted
by the agency head. Even if the recommenda
tion were In a privileged form, however, the
administrator could excise the privileged ma
terials frem the rot of the m~.terials, or, if
the administrator contests the request, the
court could do so.

Another type of record consists of the com
munications betwe'On a fectual agency and
the state agency. Lengthy correspondence
often goes on between them concerning either
state plans to take certain actions in the
future, or state practices of the recent past,
These records are notel:empted by the fifth
exemption, which only refers to communi
cations involving federal agencies." Also,
such communications would be d1scO\'erable
in litigation because their disclosure would
not expose the agency's reasoning process.
As already mentioned, HEW has recently
changed its policy and now allows disclusure
of all such correspondence."

Another type of record which should be
aValiable for inspection under the Freedom
of InformatIon Act consists of the formal
and informal oplnions which are constantly

handed down in response to state agency
queries and requests. For example, within
the past year Califonlia sought HEW's opin
ion on some administrative changes it de
sired to make in Calif::>rnia',; welfare pro
grams. HEW put its opinion in the form of a
letter stating that wme of the changes were
permissible While others would violate the
Social Security Act and would need waivers.
Regardless of how HEW might wlsh to char
acterize such a communication. under the
Act it should have been characterized as an
agency opln.!on or decision. indexed, l:ll1d
made available for inspection in the agency
library. Another type of decision making is
the agency response to each public informa
tion request received by the office. These de
cisions should also be in the library. General
policy d'3cisions are often made by regionai
federal officials and then sent to the agency
head for final a,pprov31.oo These intra-agency
opinions and decisions, no less than the
opinions and de~isicllS sent out by the
agency. shculd be on file and readily avail
able.

Finally, the large number of decisions
ma.de by federal agencies which seem to con
flict with the governing sta.tute or even the
agencies' own regUlations Is an area Of in.
creasing concern to poverty lawyers.1Ot In
other cases, it appears that the reasons for
certain agency decisions are either purely
political or have no basis in fact. Recent ex
amples of the la.tter include the New York
regional SHS commis,.loner's determJ.na,tion
that New York ha,d an adequate ut1l1zatioll
review procedure in its medicaid program,""
and HUD's decision to allow various redevel
opment projects to proceed based on a HUD
certification of a workable program,"" where
no basis in fact existed for either decision.' ''''At the time the decision is made it is often
unknown what kind of record exists and
what is before the decision maker. Clearly,
except for internr,l staff opinions, suggestions
and recommendations it is permissible to ob
tain the factual and an1lJytlca.l record on
which the de'>lsion is based. It would seem
that a request for the documents, reports.
memoranda, computer printouts, charts,
graphs and surv<>ys on whioh an administra
tor relied to make his dec;:;ion (i.e., the ad
ministrative recOrd) would be sufficient
identificp.tion and su('h records would there
fore be (~)tainable under the Freedom of
Information Aet except for those records
which consisted of agency debates over pollcy
matters. .

There are many uses to which the types of
information ontllned above ca.n be put.
Groups of poor persons have l'.lways h~d to
face the explanation from bureaucrats that
the bureaucrat is acting on information
which "unfortunately" is unavailable to the
public. Clearly, the obtaining of all or most
of the same information whic.h the bureau
crat has will greatly help these organizaotions
in their efforts to attain power in relation
ship to the government agencies with which
they deal. Second, as ha-s been tragically
proven L'l the case of the Pentagon Papers,
governments can go awry absent pUblic ac
countability. The harder It is for bureaucrats
to conceal their errors, hopefully the fewer
they will make. The more the administrative
decision making process is brought to light,
the less likely it is that political deals wUl be
made.

The aftermath of a recent case filed by
NWRO '01 to obtain copies of waiver appli
cations SUbmitted by the States of California
and New York provides a good example of the
J-lses which an organization can make of the
type of information discoverable under the
Freedom of Information Act. The purpose of
the sult was to obtain the waiver applications
as early as possible in order to have a chance
to prOVide HEW with comments and criti
cisms, and to be able to mount a poUtlcal
campaign prior to any HEW approval of the
applications. The suit was settled on the
basis of an agreement by HEW to release the
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applications at least 30 days prior to taking
any formal action on them.'''' The first appli
cation received was from California, which
was seeking to nUl a demonstration project
whereby medicaid recipients would be
charged a certain amount for aid and serv
ices. During these 30 days, CWRO prepared
and submitted an extensive comment and
criticism of the project. The next appllca
tions received under this agreement were two
applications SUbmitted by New York. One
of them sought a waiver of Social Security
Act provisions so as to allow New York to
operate forced work programs, without pay,
for all weifare recipients. The second appli
cation was for waivers permitting New York
to operate a program in which the grant
would be reduced to $2,400 for a family
of foul' from the approximate current average
level of $3.760. The family would then be
given an opportunity to work itself back up
to the current grant level by accruing such
"brownie points" (which were assigned a dol
lar value) by among other things cooperat
ing with school authorities, joining the boy
or girl scouts, participating In both control
programs and joining forced work projects.
NWRO and various comnlunity and profes
sional groups mounted an attack on the
demonstration projects and HEW eventually
informed New York that the project's pro
po,als were unapprovable as SUbmitted. (This
was after HEW had told New York that the
applications would certainly be approved.)
New York SUbmitted new proposals, which
HEW approved shortly tllereR.fter. A lawsuit
is currently pending challenging this ap
proval on the grounds that the agreement to
give 30 days lead time was violated. The New
York community is still alerted to many
problems in the new proposals, and it is qUite
possible that because of the politlcal opposi
tion the projects will never be carried out.
In any event, the community, by being fore
warned, is forearmed.

In addition to the lIse of records for pur
poses of polltical mobilization, records ob
tainable under the Act can prove valuable in
lltigation. Although many records would ce
obtainable by discovery upon the filing of a
lawsuit, it is often important first to compile
information in order to put the lawsuit to
gether. In one type of lltigation in whillh
poverty lawyers are becoming Increasingly In
volved-judicial review of federal adminis
trative action-it is of the utmost importance
to ascertain the scope and extent of the
"administrative record" on which the dcci
sion maker relled in making the decision.'"'
Much of the decision-making power whl(lh Is
subject neither to adjudicatory nor rule
ll1.aking pubIlc hearings is committed to fed
eral agencies by statute. Thus, the Secretary
of HEW may grant certain waivers of Social
Security Act provisions, the Secretary of HUD
may certify the existence of a workable plan
for redevelopment, and the Secretary of
Transportation may decide to release federal
funds for a highway. In each case there is 110
formal record, nor is there generally a re
quirement for formal findings. Such decision
making, although carried out pursuant to a
governing statute, is caIled "informaL"

The scope of jUdicial review for such
informal decision making has recently been
described by the Sdpreme Court,'.1 in Cit i
~'en3 to Preserve Overton Park v. Volpe under
whicll the court is to review the administra
tive record. Hovlever, if there is no such rec
ord (as is often the case In informal decision
making), then the administrator may make
ex post facto findings Which will themsclves
be subject to judicial review. In the absence
of any ex post facto findll1gs, the plaintiffs
may discover the basis for the administrative
decision. (Such discovery is 110t necessarily
precluded by the existence of findings, how
ever.)

Footnotes at end of article.

Since the filing of a lawsuit seeking ju
dicial review gives the administrator a
chance to devise ex post facto rationaliza
tions in light of the complaint's allegations,
the plalntlfIs are in an infinitely stronger
position if the administrative record can be
ascertained a"d established prior to the
filing of the suit. Most of the data on which
such informal decisions should be based Is
obtainable under the Act, and therefore a

'request for the d(lcuments which comprise
the administrative record in respect to a
partiCUlar decision w1ll prO\'e invaluable In
these types of lawsuits.

It is also valuable to have the records prior
to filing a SUit. for possession of informa
tion indicating a relatively sure victory may
weil be enough to settle the matter out of
court. Alternatively. the information ob
t:;.ined may indicate that a lawsuit would
not be appropriate in the first place.

HOW TO REQUEST A RECORD

The operative words of the statute In
respect to procedure are;

"Except with respect to the records made
avallabl<l under paragraphs (l) and (2) of
this SUbsection, each agency. on request for
identifiable records made in accordance with
published rules stating the time, place,
fees to the extent authorized by statute,
and procedure to be foilowed, shall make
the records promptly available to any
person." lOr.

Although the information sought must
be in the form of records within the meaning
of the Act, the Act does not define the word
"records." The A.G. memorandum, how
ever, adopts the definition of records used in
a 1943 statute:

"(T) he word "records" inclUdes all books,
papers, maps, photographs, or other docu
mentary materials, regardless of physical
form or characteristics made or received by
any agency of the United States Govenment
ill purGuance of Federai law or in connection
with the transaction of public business and
preserved or appropriate for preservation by
that a,gency or Its legitimate successor as evi
dence of t1:e organization, functions, pollcies,
decisions, procedures, operations, or other
actii'ities of the Governmeat or because of
tIle informational value of data contained
therein. Library and museum material made
or acqUired and preserved solely for refer
ence or exhibition purposes, extra copies of
documents preserved only for convenience of
reference, and stocks of publications and of
processed documents are not included within
tIle definition of the word "records" as used
in this Act." '00

The question of What constitutes identi
fiable records has been lltigated.'o, It is clear
tllat While the courts may not look favorably
on a broad fishing expedition, the agencies
must make a reasonable attempt to search
out and find the records which are requested,
regardless of the comprehensiveness of the
request.'OR In this connection, the Senate re
port states;

"It is contemplated by the committee that
the standards of identification appllcable to
the discovery. of records in court proceedings
would be appropriate guidelines with respect
to ~he identification of agency records, es
peCially as the court would have jurisdic
tion to determine any allegations of improper
Withholding."'·

*
"The records must be identifiable by the

persons requesting them, i.e., a reasonable
description enabIlng the Government em
ployee to locate the requested records. This
requirement of identification is not to be
used as a method of Withholding records:' ".

That it may be inconvenient for the
agency to search out and compile records for
Inspection is no excuse for the failure to pro
duce non-exempted materials.lll

In many cases the existence of specific
records wlll come to light by word of mouth

and specific ldentlftcationiseasy, In other
cases it may not be known whether certain
documents exist, but their existence can be
deduced. Requests for such deduced records
should be framedln an affirmative manner
on the assumption that the records do eXist.
rather than as a question as to whether the
records exist. This tactic wlll also prevent the
agency from concealing the existence of a
record.'12 However, the request shOUld also
specify that the agency either give you what
is asked for, or state the reasons for non
disclosure, including the alleged non-exist
ence of any of the records requested. If the
agency answers that no such record exists.
such an answer may prove to be invaluable.
For example, in one case currently being
litigated Involving judicial review of federal
administrative action, the plaintiffs asked
for all reports, surveys, memoranda, etc., on
which the defendants based their decision.
The agency answered that no such records
existed. In establishing the arbitrariness of
the defendant's decision the plaintiffs have a
headstart. In any event, every request for
records should include a request that the
agency immediately contact the requesting
party if it has aoy question whatsoever about
the identification of the records. This ob
Viates the possibllity of a later defense.
should Judicial review become necessary, that
the records were not identifiable.

The records should be described as
thoroughly as possible, for experience has
shown that agencies will interpret the re
quest as narrOWly as possible, Although the
Act requires the courts to interpret the
exemptions strictly.'" on Judicial review they
are not under a duty to order the production
of a record not properly requested in the first
instance.'14 And if the first request is not
complete, the requesting party may have to
re-exhaust the administrative remedy.

Each agency is reqUired to publish rules
stating the time, place, fees and procedure
to be followed in requesting records."· The
rUles, according to the statute, designate the
proper person or persons to whom a request
should originally be made, the form of such
request, and the fces. if any, involved for
searches and copying.no Such rules also es
tablish an intra-agency appellate process.
designating the person to whom an appeal
may be made (usually the head of the agency
or operating agency) and the form of the ap
peal. The rules established by the agency'
should be followed as closely as possible to
obviate the defense, should judicial review
be necessary, that the request "was not in.
accorda.nce with the agency's rules" a.nd that
administrative remedies were therefore not
properly exhausted.

The Act also requires that if a proper re
quest is made the records must be made
available promptly. In the case of the agen
cies with which poverty lawyers usually deal.
there is no specific time period designated
within which a request must be answered or
an appeal decided. This loophold means that
an agency may sit on a request virtually for
ever; only the Department of Transportation
expressly prOVides for an Intra-agency ap
peal in the event a request i:;; not initially
answered within a reasonable time.'" It
would seem that the failure of the agencies
to specify time peJ:iods, both for response to
an initial request and/or for an appeal in
case records are denied clearly violates the
requirement that the agency "shall make the
records promptly available." "8 The question.
of course, is what constitutes a reasonable
tinle within which the agency must act,

One commentator suggests that a ten-day
limit be set for an initlal response; 11> one
agency has adopted such a time linlit. 'cO In
some cases, hoWever, ten days may be a
longer period than Is really necessary In light
of the request, whereas a complicated re
quest involving retrieval from different
sources might take more than ten days. One
possible practice is to note in a request that
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the rules have no time limit, that the records
are needed Immediately (or at a particular
time) and that if there is any problem im
mediate contact should be made. After ten
days (unless the agency has been gIven a
longer period in the request), If no response
has been receIved another letter should be
sent placing a time limit of an additIonal
week or two on the agency's responSe. If
there is still no response, or If a response is of
an obviously dilatory nature, then the delay
would be treated as a denial,m and a letter
of appeal should be sent to the appropriate
official. In the letter of appeal the time limit
should be approximately 30 days. If there is
still no adequate response,. then the case can
be considered ripe for review. This is only one
tactic; undoubtedly there are many more.
The main point is that delay is the agency's
one predictable defense to a request which
it doesn't wish to honor, and a good record
should be made in the event that judicial
review is sought of a final agency decision
implied by delay, for exhaustion of adminis
trative remedies becomes a problem In such
a case. Unreasonable delay. however, has
been held to provide an exception to the
exhaustion rule.'" Furthermore, the absence
of any time period in the statute should help
overcome the exhaustion doctrine. Finally,
exhaustion is not required when the outcome
of the request or appeal is pre-ordained""

The Act provides that the records be made
promptly available to "any person." This
means that any person may request a record,
without any evident connection between the
record and the person and without any par
ticular necessity for the record."" "Person" is
defined in § 551 to Include associations, cor
porations and partnerships, as well as indi·
vlduals, and therefore requests can be made
by poor persons' groups as well as by any
individual.

Finally the request for Identifiable records
must be made of an agency as that term 15
defined by § 551 of the AdministratIve Proce
dure Act."'"

,JUDICIAL REnEW
Theoretically it should not often be neces

sary to go to court to get identifiable non
exempted records. The Act and its legislative
history make clear that all questIons of doubt
should be resolved by the agencies in favor or
disclosure. From the beginning, however, the
comments on the Act and its operation have
concluded that agencies are most reluctant
to part with records even though they are
clearly outside any of the exemptions.12• Be
cause of this reluctance (anticipated by Con
gress), Judicial review Is available. The oper
ative section states:

"On complaint, the district court· of the
United States in the District in which the
complainant resides, or has his princIpal
place of business, or in which the agency
records are situated, has jurisdiction to en
join the agency from Withholding agency rec
ords and to order the production of any
agency records Improperly withheld from the
complainant. In such a case the court shall
determine the matter de novo and the burden
is on the agency to sustain Its action. In the
event of noncompliance with the order of
the court, the dIstrict court may punish for
contempt the responsibie employee, and in
the case of a uniformed service, the respon
sible member. Except as to causes the court
considers of greater importance, proceedings
before the dIstrict court as authorized by this
paragraph, take precedence on the docket
over all other causes and shall be assigned for
hearing and trial at the earliest practical date
and expedIted in every way."!'

Since most actions against a government
agency Involve a presumption in favor of the
agency, poverty lawyers may be at a loss as to
how to litigate under a statute which throws
the burden on the other sIde. A suggested
tactic is that the complaint should simply
cite the facts without going Into too much
detail (depending on the Circumstances).

that what Is requested are in fact identi
fiable records, the facts of the denial, and
that the records do not fall within any of the
statutory exemptions and are therefore dl,,·
closable. The prayer, outlined in the statute,
Is to enjoin the agency from withholding
agency records and to order the production
of any agency records Improperly Withheld
from the complainant.

The provIsion providing for de novo review
means that the court Is obliged to make Its
own examInation of the records and the
agency's reasons for withhoiding them, and
to render a decision based on its independent
judgment. This means that the agency must
justify Its action in court. without being abie
to rely on its administrative reasons for With
holding the records.

Concerning litigation strategy, much de
pends on Whether a prelimInary injunction
Is sought, and what kInd of administrative
record has been made with the agency prior
to judicial review. If such an injunctIon Is
sought, or If all the agency's reasons for non
disclosure have prevlousiy been brought into
the open, it might be well to argue the merits
of the case fully in the opening brief with
out waiting for the agency to justify in court
its decision to Withhold the record. On the
other hand, if no preliminary injunction is
sought, or if the agency has not yet fully
presented its reasons for Withholding the
records, it might be wise to make the de
fendants first justIfy theIr action, saving the
major arguments and dlscuslon for a reply
brief. In any event, it Is important to re
member that legally a presumption runs in
favor of dIsclosure and that the burden is
on the agency to justify its action.

Preliminary Injunctions are somewhat
hard to obtain In freedolll of Information
litigation due to the problem of establishing
irreparable injury and the statutory calendar
preference.' " A preliminary injunction would
also be seelting the same relief as a final
Injunction, unless the preliminary injunct10n
were to prevent some other agency action
from occurring until the freedom of Informa
tion Issue was resolved.' 2\) The sole purpose of
the Freedom of Information Act Is to obtain
records. To the extent that the preliminary
Injunction would result In the disclosure of
the records at Issue, full relief would be ac
complished prior to a final judgment In the
matter. However, a preliminary Injunction
was granted affording full relief in Shapiro v.
SEC, presumably en the grounds that the
probability of success upon a final adjudica
tion was Virtually a certalnty.'OO

Since federal agencies have 60 days in which
to answer, having to wait for a trial might re
sult In the need for the records becoming
moot, notWithstanding the statutory trial
preference. Perhaps the most promising way
to obtain speedy relief Is to move for sum
mary jUdgment 20 days after the complaint
Is filed, pursuant to Rule 56 of the Federal
Rules of Civil Procedure, and for an order
shortcning time for the hearing on the mo
tion. Since witnesses are usual!y not relevant
to this type of action, and since the facts
are either unlikely to be materially disrupted,
or If so, ca.pable of resolution by in camera in
spection rather than by trial, freedom of in
formation cases seem ideally suited for sum
mary jUdgment proceedings. The sole issue
is likely to be whether a particular record
is or is not exemped by the Act.

CONCLUSION

The Freedom of Information Act has been
used remarkably Infrequently, considering
the mlllions of people whose lives are depend
ent upon the pro.:;>er functioning of govern
ment agencies. Although the small number
of lawsuits seeking judicial review of agency
v:lthholdlng does not necessarily mean that
thousands of requests made dally of agen
cies are not met satisfactorily, the initial ex
perience of poverty lawyers In their attempts
to obtaIn information .bearlng on their cU-

ents' problems has been less than satisfac
tory. Even a cursory examination of agency
reguiations Indicates that large areas of po
tentially useful Information are consIdered
exempt by the agencies, notwIthstanding the
clearly contrary language of the Act and the
Senate JudicIary Committee Report. Con
gress deliberately made judicial review ot
agency withholding an easily manageable
form of proceeding, anticIpating that the
agencies would be reluctant to }ield any
thing whatsoever for public scrutiny, let
alone the types of records made disclosable
by the Act. Given the amount and types of
information whIch are currently unavoidable
to poor people by agency misrepresentation
of the Freedom of Information Act (stimu
lated by the A.G. memorandum, In fairness
to the agencies), it is hoped that vigorous
action will be taken to convey the informa
tion to the people most affected by the fed
eral agencies In questIon. As poverty lawyers
and organizations assert the rights of the
people they represent, it is expected, along
with increased litigation, that a number of
agencies will begIn to rethink their position.
This Is apparently the case With HEW, as evi
denced by Its new policy of disclOSing federal
state communications. Perhaps no more fit
ting conclusion to this article can be made
than to quote the HEW memorandum imple
menting the new policy, in the hope that
other agencies will adopt the same reason
Ing and take the same action concerning the
disclosable records in their possession.

"In order to respond intelllgently to these
requests, we have had to review carefUlly our
past policies regarding the release of infor
mation to the pUblic and to the news media.
We have found that the biggest need is to re
emphasize the SRS and the Department
positIon that information and records should
be made readily available unless there are
overriding reasons to the contrary. It is not
the intention of the Freedom of Informa
tIon Act or the Department's Public In
formation RegulatIon that all records fall
Ing into an exempt category are for that
reason to be withheld from dIsclosure. On
the contrary, both clearly subscribe to the
concept of fullest possible disclosure.

•
"In keeping with the concept of fullest

possible disclosure, SRS will henceforth con
sider that correspond,enca and documents
between SRS and State and local agencies,
and internal SRS ietters, memorandums or
documents furnished to a State or local
agency, are In the public domaIn and are
available to news media representatives and
members of the public. This Includes Section
1115 project proposals and State plan mate
rial which will be considered available for
release on request when received at the
SRS office having approval authorIty.

•
"Communications from officials of SRS

to State officials, and Internal communica
tions furnished to a State, will be considered
available for release when sufficient time has
elapsed to insure receipt by the addressee.

"Conilllunications from State officials to
officials of SRS will be considered available
for reiease at the Federal level as soon as
received bj' the addressee." '"

FoorNOTES
'5 U.S.C. § 552.
• 5 U.S.C. § 552 (b) (1) appears to exempt

such records. But see Mink v. EPA, 40 U.S.L.W.
2233 (D.C. Clr., Nov. 2, 1971), review granted,
40 U.s.L.W. 3428 (U.S. Sup. Ct., Mar. 6, 1972).

• The Act a.pplies only to federal a.gencies;
however, a number of states have their own
freedom of information acts and In one re
cent case, a state court used federal case
law to interpret the state statute. Citizens
for Better Care v. Reizen, No. 13166-0 (Mich.
Cir. Ct., Feb. 23, 1972), aVB.11a.ble from the
Clearinghouse, Clearinghouse No. 5827. For
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an exhaustive listing of the freedom of in
formation laws of each state, see Hobson, the
Damned Information: Acquiring and using
publ1c information to force social change,
Washington Institute for Quality Educa
tion, available at a cost of $2.00.

• 5 U.S.C. § 552 (a) (1).
u 5 U.S.C. § 552(30) (2).
• 5 U.S.C. § 552(30) (3).
15 U.s.C. § 552(b).
• 5 U.s.C. § 552(C).
• See Davis, The In/ormation Act, A Pre

liminary Analysis, 34 U. CHI. L. REV. 761
(1967), for an explanation and interpretation
of these first two requirements.

"5 U.S.C. §§ 701 et seq.
11 Davis, supra, note 9.
"Davis, supra, note 9 at 765; Skolnick v.

Parsons, 397 F.2d 523 (7th Cir. 1968); S. REP.
NO. 813, 89th cong., 1st Sess. 5-6 (1965).

]"5 U.S.C. § 552(c).
uS. Rep. No. 813, 89th Cong., 1st Sess. 10

(1965) .
"Davis, supra, note 9 at 767.
].448 F.2d 1067 (D.C. Cir. 1971).
1J The Senate Report makes clear in a num

ber of instances that the statute does the
balancing. For example, In referring to
phrases found in the former Act, such as "re
quiring secrecy in the public interest" and
"required for good cause to be held confiden
tial" the Report states; It is the purpose of
the present blll to eliminate such phrases, to
establish a general phllosophy of full agency
disclosure unless information is exempted
under clearly delineated statutory language.
S. Rep. No. 813, supra, note 14.

And, the Report continues: It is not an
easy task to balance the opposing interests,
but it is not an impossible one either. It is
not necessary to conclude that to protect one
of the interests, the other must, of necessity,
either be abrogated or SUbstantially subordi
nated. Success lies in providing a workable
formula which encompasses, balances, and
protects all interests, yet places emphasis on
the fullest responsible disclosure. S. Rep. No.
813. supra, note 14 at 3.

]H 448 F.2d at 1080 (D.C. Cir. 1971).
"'444 F.2d 21, 25 (4th Clr. 1971).
'" 450 F.2d 670 (D.C. Cir. 1971). For a com

ment on Getman and its effect on the
"equity" question See 1971 U. ILL. L. FORUM
329 (1971).

"1 Epstein v.Resor, 421 F.2d 930 (9th Cir.
1970); Bristol Myers Co. v. FTC, 424 F.2d 935
(D.C. Cir. 1970).

," H.R. REP. NO. 1497, 89th cong., 2d Sess.
(1966) .

<' S. REP. NO. 813, supra, note 14.
" Davis, supra, note 9 at 762.
"' Att'y Gen. Memo on the public informa

tion section of the Administrative Procedure
Act (1967) (hereinafter referred to as Att'y
Gen. Memo).

'" See Davis, supra, note 9 at 761.
27 Consumers Union, Inc. v. Veterans Ad·

ministration, 301 F. Supp. 796 (S.D. N.Y.
1968) .

"' Davis, supra, note 9 at 809~10.
"" Getman v. ffi,RB, 450 F.2d 670 (D.C. Cir.

1971); Consumers Union, Inc. v. Veterans
Admi!listration, 301 F. SUPP. 796 (S.D.N.Y.
1968); and GSA v. Benson, 239 F. Supp. 590
(D.C. Wa-eh., 1968), at!'d on other grounds,
415 F.2d 878 (1969). For a complete discus
sion of this confilcting legislative history,
see Davis, supra, note 9 at 809-810.

'" DaVis, supra, note 9 at 809-810.
:n 5 U.S.C. § 552 (b).
"' See Epstein v. Resor, 421 F.2d 930 (9th

elr. 1970).
"" Polymers, Inc. v. NLRB, 414 F. 2d 999 (2d

Cir. 1969); and see Cuneo v. Laird, ---
F. Supp. 40 U.S.L.W. 2543 (D. D.C.,
Jan. 14, 1972).

o. 5 U.s.C. § 552(30) (2) (c). The Senate Com
mittee Report stated that the purpose of
this section was to allow a publlc examina
tion of the basis for administration, and that

the word "administrative" was in the statute
to allow instructions to law enforcement per
sonnel of the regulatory agencies to remain
undisclosed. The House Report characteristi
cally goes further and exempts instructions
to staff which, if disclosed, would defeat the
purposes of the agency. Examples given by
the A.G. memorandum are:

. • . those portions of its stat! manuals and
Instructions which set forth criteria or guide
lines for the staff in auditing or inspection
procedures, or in the selection or handling
of cases, such as operations tactics, allow
able tolerances, or criteria for defense, prose
cution or settlement of cases.

The A.G. recommends that the undisclos
able Information be deleted from the manual.
However, it should be noted that the Act
itself allows deletion for matters which will
constitute an unwarranted invasion of per
sonal privacy and requires a written state
ment explaining such deletions. Assuming
that the A.G. memorandum and the House
Report are accepted, the deletions of undis
closable material shOUld llkewlse be explained
in writing.

s;; 414 F.2d 999 (2d Cir. 1969). The court
also raised the spectre of relevance in respect
to the application of the second exemption.
Clearly, however, relevance is no longer re
qUired for disclosure. After holding that the
second exemption applied, the court also
considered the staff manual to be exempted
by the fifth exemption. This conclusion seems
preposterous in light of the history and
meaning of the fifth exemption, discussed
infra.

U. H.R. REP. NO. 1497, supra, note 22. Whlle
the HoUse Report would exempt,

.•. records Which relate to ... internal
rules and practices which cannot be disclosed
to the pUblic without substantial prejudice
to the effective performance of a significant
agency function. • . .

The Report excludes from the exemption
nlatters of internal management such as em
ployee relations and working conditions.
Thus, the House Report seems to be stand
ing the second exemption on its head. See
Att'y Gen. Memo, supra, note 25 at 30-31.
As if to demonstrate the absurdity of the
House Report's interpretation of the exemp
tion, HEW lists the following matters as
being exempt from disclosure;

This exemption covers only those internal
rules or instructions to personnel relating to
llOW employees carry out their assigned func
tions and acti vitles for which the department
has responsibility. Thus, materials which pro
vide guidelines or instructions to employees
relating to tolerances, selection of cases,
quantums of proof, and the like, are within
this exemption. However, materials having
only management significance, such as rules
relating to work hours, leave, promotion,
plans, while relating to personnel may be
disclosed. 45 C.F.R. § 5.72.

"' See Polymers v. NLRB, 414 F.2d 999 (2d
Cir. 1969); also see S. REP. NO. 813, supra,
note 14.

,. DaVis, supra, note 9 at 778.
3. The Social Security Act, 42 U.S.C. § 1306,

prohibits disclosure of records obtained by
the Secretary pursuant to the operation of
the program. The legislative history indicates
that this statute was meant to protect indi
vidual personal Information obtained by the
Secretary of HEW pursuant to the adminis
tration of Title II of the Social Security Act,
42 U.S.C. §§ 401 et seq. House Ways & Means
Comm., Social Security Amendments of 1939,
H.R. Rep. No. 728, 76th Cong., 1st Sess.
(1939); Hearings on H.R. 6635 Be/ore the
Houst Ways & Means Comm., 76th Cong., 1st
Sess. (1939); 1950 U.S. Code Ccng. & Admin.
News 3287, 3481. See also, 20 C.F.R. § 401 for
the departmental regulations implementing
42 U.S.C. § 1306 and 45 C.F.R. § 5.11 for the
section which incorporates 20 C.F.R. § 401
into the department's general regulations

implementing. the Freedom of Information
Act. Although. 20. C.F.R. § 401 extends the
coverage of § 1306 to the Medicare Program
(Title XVIII), such an interpretation is most
questionable in light of the pertinent legisla
tive history. In any event, it is clear that
§ 1306 does not applY to materials generated
within the agency in respect to Title I and
XVIII .

"'Evans v. U.S. Dept. of Transportation,
446 F.2d 821 (5th Clr. 1971). As this article
was going to press, a decision came down
from the District of Columbia federal district
court limiting this exemption to those stat
utes which exempt specific types of records,
as opposed to statutes Which "generally pro
hibit all disclosures of confidential informa
tion." Schapiro & Co. V. SEC, --- F.
Supp. --, 40 U.S. L.W. 2599 (D.D.C., Mar.H,
1972) .

<l Sterling Drug Co. v. FTC, 450 F.2d 698
(D.C. Cir. 1971).

'" Consumers Union, Inc. v. Veterans Ad
ministration, 301 F. Supp. 796 (S.D.N.Y.
1968); Soucie v. DaVid, 448 F.2d at 1080 (J.
Wilkey, concurring).

.. 450 F.2d 670 (D.C. Cir. 1971).

.. 301 F. Supp. 796 (S.D. N.Y. 1968).

.. Contra, see, Grumman v. Renegotiation
Board, 425 F.2d 578 (D.C. Cir. 1970); and see
Davis, supra, note 9.
"'-- F. Supp. --, 40 U.S.L.W. 2599

(D. D.C., Feb. 28, 1972).
<7425 F.2d at 682 (D.C. Clr. 1970).
.. Supra, note 46, -- F. Supp. at --.
•• Sterling Drug, Inc. v. FTC, 450 F.2d 698

(D.C. Cir. 1971); Mink v. EPA, 40 U.S.L.W.
2233 (D.C. Cir. Nov. 2, 1971); Getman v.
NLRB, 450 F.2d 670 (D.C. Cir. 1971); Soucls
v. David, 448 F.2d 1067 (D.C. Cir. 1971);
Bristol Myers v. FTC, 424 F.2d 935 (D.C. Cir.
1970); Ackerly v. Ley, 420 F.2d 1336 (D. D.C.
1969); American Mall Line, Ltd. v. Gullck,
411 F.2d 696 (1969); GSA v. Benson, 415 F.2d
878 (9th Clr. 1969); Consumers Union v. Vet
erans Administration; 301 F. Supp. 796 (S.D.
N.Y. 1968); International Paper Co. v. FPC,
438 F.2d 1349 (2d Cir. 1971); Polymers v.
NLRB, 414 F.2d 999 (2d Cir. 1969).

50 6 U.S.C. § 551 states:
... "agency" means each authority of the

Government of the United States, whether or
not it is within or SUbject to review by an
other agency, but does not include-CAl the
Congress; (B) the courts of the United
States; (C) the governments of the terri
tories or possessions of the United States;
(D) the government of the District of Co
lumbia; or except as to the requirements of
section 552 of this title-eEl agencies com
posed of representatives of the parties or or
representatives of organizations of the
parties to the disputes determined by them;
(F) courts martial and m11ltary commis
sions; (G) milltary authority exercised in
the field in time of war or in occupied terri
tory; or (H) functions conferred by sections
1738,1739,1743; and 1744 of Title 12; chapter
2 of Title 41; or sections 622, 1884, 1891
1902, and former section 1641 (b) (2) of Title
50, appendix.

For a broad discussion of the meaning of
"agency" within the Freedom of Informa
tion Act context, see Soucie v. David, 448 F.2d
1067 (D.C. Cir. 1970.

51 See DaVis, slLpra, ·note 9.
., 450 F.2d at 673, fn. 7.
M Social Rehabllltation Service (SRS) In

formation Memorandum. AO-IM, 72-10, Dec.
8, 1971, quoted at length in the conclusion to
this article.

., Boeing Aircraft v. Coggeshall, 280 F.2d 654
D.C. Cir. 1960) .

" See H.R. REP. NO. 1497, supra, note 22; S.
REP. NO. 813, supra, note 14.

•• Carl Zeiss Steftung v. VEB Carl Zeiss
Jena, 40 FRO. 318, 324 (D. D.C. 1~66), ajJ'd
sub. nom. Carl Zeiss Jena v. Clark. 384 F.2d
979, cert. denied, 389 U.S. 952 (1967) (herein
after referred to as Carl Zeiss).
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,. 157 F. Supp. 939 (U.S. ct. C1. 1958).
to 316 F.2d 336 (D.C. Clr. 1963).
00280 F.2d 654 (D.C. Cir. 1960).
61 In Davis v. Braswell Motor Freight Lines,

Inc., 363 F.2d 600 (5th Cir. 1960), the court
held that communications between the NLRB
and the general cmtnsel's office were priv
lleged and that the plaintiff's attempt to
probe the reasoning process of the agency
should be resisted on the grounds outllned in
United States v. Morgan, 313 U.S. 409, 421
422 (1941), that the court should not be
allowed to question or probe the administra
tor's mind any more than the mind of the
judge. For extensive discussions of the history
and scope of the executive privilege against
disclosure of records under the di'5covery stat
utes. see Freeman v. Sellgson, 405 F.2d 1326
(D.C. Cir. 19(8); Carrow, Government Non
disclosure in Judicial Proceedings, 107 U. PA.
L. REV. 166, 18'1-187 (1959). For other cases
in which the privilege was held not to apply,
see Bank Line Ltd. v. United States, 76, F.
Supp. 801 (S.D. N.Y. 1948); Mitchell v. Bass,
252 F.2d 513 (8th Clr., 1958).

"" Boeing Aircraft v. Coggeshall, 280 F.2d
654 (D.C. Cir. 1960).

"" See Kaiser Aluminum & Chemical Corp.
v. United states, 157 F. Supp. 939 (U.S. Ct.
C1. 1958); Carl Zeiss. 40 F.R.D. 318 (D. D.C.
1966). where the court was satisfied as to the
privileged nature of the records and refused
to Inspect.

.. GSA v. Benson, 415 F.2d 878 (9th Oir.
1969); Sterllng Drug v. FTC, 450 F.2d 698
(D.C. Cir. 1971); and International Paper v.
FPC, 438 F.2d 1349 (2d Clr. 1971).

~; 450 F.2d 698 (D.C. Cir. 1971).
.. Davis, supra, note 9.
61 Soucie v. David, 448 F.2d 1067 (D.C. Cir.

1971); GSA v. Benson, 450 F.2d 878 (9th Clr.
1969); Bristol Myers v. FTC, 424 F.2d 935
(D.C. Clr. 1970) ; Ackerly v. Ley, 420 F.2d 1336
(D.C. Cir. 1969).

.. 450 F.2d 698, 712.
II> 415 F.2d 878.
7<l Soucie v. David, 449 F.2d (D.C. Clr. 1971);

Wellford v. Hardin, 444 F.2d 21 (4th Cir.
1971); Ackerly v. Ley, 420 F.2d 1336 (D. D.C.
1969); Bristol Myers v. FTC, 424 F.2d 985
(D.C. Clr. 1970); Schapiro Co. v. SEC, 
F. Supp. --, 40 U.S.L.W. 2599. However, the
Supreme Court has agreed to hear argument
on whether an agency must submit Its mem
oranda to in cClimera inspection. EPA v. Mink,
40 U.S.L.W. 2233 (D.C. Cir., Nov. 2, 1971). The
clrcult court In Mink, ordered such Inspec
tion and the agency Is appeallng on the
grounds that the executive evidentiary prlv
llege is grounded in the constitutional sepa
ration of powers doctrine and that having to
submit the prlvUeged materials even to a
court is violative of this doctrine.

n Machin v. Zucker, 816 F.2d 336 (D.C. Cir.
1963) .

'" See H.R. REP. NO. 1497, supra. note 22;
S. REP. NO. 813, supra. note 14.

" Att'y Gen. Memo. supra. note 25.
7' 45 C.F.R. § § 5 et seq .• AppendiX A. This

example may no longer be viable because of
SRS's new pollcy of releasing all memoranda
Which involve federal-state communications
notwithstanding any claimed prematurity of
such release.

.,. S. REP. NO. 813, supra. note 14.
76 424 F.2d 935.
77 Wellford v. Hardin, 44 F.2d 21 (4th Cir.

1971) .
"450 F.2d 670.
.. But in a recent Fifth Circuit case (Evans

v. U.s. Dep't of Transportation. 446 F.2d 821
(5th Cir., 1971». the court held that a letter
complaining of a pilot's mental sta.bUlty was
part of a file compiled in respect to an in
vestigation of the complaint and thus exempt
under § 552(b) (7), notwithstanding the fact
that the investigation could only result In an

administrative revocation of the pllot·s li
cense. This case employs no reasoning What
soever, and betrays a misunderstanding of the
Act and its history. especially In light of the
persuasiveness of the other cases in the area
which hold otherwise.

eo Shapiro Co. v; SEC. -- F. Supp. --,
40 U.S.L.W. 2599.

Sl Getman v. NLRB, 450 F.2d 670 (D.C. Cir.
1971); Schapiro Co. v. SEC. -- F. Supp. --.
40 U.S.L.W. 2599.

'" <!I5 F.2d 878.
'" 43 C.F.R. § 2.2.
.. 45 CF.a. § 5.70.
'" 24 C.F.R. § 15.21.
"' 49 C.F.a. § 7.51.
" For a general discussion of agency regula.

tlons In respect toJthe Freedom of Informa
tion Act, see Glanella. Agency Procedures Im
plementing the FreecLom of Information Act.
AD. L. REV. 217 (1971).

... Koshland v. Helvering, 298 U.S. 441, 441
(1936) .

"" Addison v. Holly Hill Fruit Products, 322
U.S. 607 (1943); Manhattan Gen. Equipment
Co. v. C.I.R., 297 U.S. 129, 134 (1930).

"" United Steel Workers of America v. NLRB.
890 F. 2d 846, 851 (D.C. Cir. 1968). cert denied
391 U.S. 904 (1967).

"1 Bristol Myers v. FTC. 424 F. 2d 935 (D.C.
Clr. 1970).

.z Arizona State Dep't of Public Welfare v.
HEW, 449 F. 2d 456 (9th Cir. 1971) Rosado v.
Wyman, 397 U.S. 397 (1970).

D3 See note 50, supra.
I>< See note 53, supra. and the conclusion

to this article.
"" See GSA v. Benson, 415 F.2d 878 (9th

Cir. 1969); American Mall Line Ltd. v. GUllck.
411 F.2d 696 (1969) and Sterling Drug v.
FTC, 540 F.2d 698 (D.C. Cir. 1971).

.. See Rodway v. USDA, Clv. No. 2553-71
(D. D.C. 1971) which alleges Wholesale viola
tions of the Food Stamp Act by USDA in
promUlgating new regulations under the Act;
and Rockbridge v. Lincoln. 449 F.2d 567
(9th Cir., 1971). Which held that the BIA
had violated its statutory duty to regUlate
traders on the Navajo reservation.

., See Bass v. Rlchardson,--F.2d--, 40
U.S.L.W. 2334 (2d CIr., 1971).

"WACO v. Weaver. 294 F. Supp. 433 (ND.
Cal.. 1969).

.. Another example of this type of decision
making is the waiver power granted to the
Secretary of HEW by § 1115 of the Social
Security Act. This power was recently exer
cised 1n allowing Callfornia to implement a
polley of co-payment for Medicaid services
and benefits--a practice otherwise forbidden
by federal law. See CWRO v. Richardson. CIv.
No. 0-72-841 (N.D. Cal., 1972), an action flIed
to challenge the decision.

199NWRO v. HEW. Civ. No. 1042-71 (D.
D.C. 1971).

101 See NWRO v. Richardson. 334 F. Supp.
488 (D. D.C. 1972).

100 Citizens to Preserve Overton Park v.
Volpe. 401 U.s. 402 (1971).

l"Id.
1" 5 U.S.C. § 552 (a)(3).
100 Att·y Gen. Memo, supra, note 25.
'00 Bristol Myers Co. v. FTC, 424 F. 2d 935

(D.C. Cir. 1970).
10'1 Glanella, supra. note 87 at 231.
108 S. Rep. No. 813, supra, note 14 at 2.
100 Id. at 8.
no Wellford v. Hardin, 815 F. Supp. 175 (D.C.

Md. 1970), aU'd, 444 F. 2d 21 (4th Cir. 1971);
G1a.nella, supra. note 87.

m See Note. The Freedom of Information
Act and the FTC: A StUdy in Misfeasance. 4
Harv. Civ. Rights-Civ. Lib. L. Rev. 345 (1969);
Nader, Freedom From Information: The Act
and the Agencies. 5 Han. Civ. Rights-Civ.
Lib. L. Rev. 112 (1970).

U2 5 U.S.C. § 552 (c).
118 GSA v. Benson, 415 F.2d 878 (9th Cir.

1969).

1U 5 U.S.C. § 552(b). These rules are located
as follows for a number of agencies with
which poverty lawyers are most likely to have
contact: HEW, 45 C.F.R. § 5; HUD. 24 C.F.R.
§ 15.1; Dep't of Labor (DOL). 29 C.P.R.
§ 70.1; USDA (Consumer and Marketing serv
ice), 7 C.P.R. § 900.513; Dep't of Immigra
tion. 8 C.F.R. § 103.9; Dep't of Interior (Bu
reau of Indian Affairs), 43 C.F.R. § 2.1; Dep't
of Transportation (DOT), 49 C.F.R. § 7.1.

m While nothing in the statute requires
an agency expressly to copy a record as such.
it would seem that the phrase "shall make
the records promptly available" would in
clude copying. This would be especially true
where the request comes from a location
other than where the records are physically
located. Also, the A.G. memorandum assumes
that copies w1ll be made avallable, probably
on the basis of the Senate Report which
states:

••. The phrase ... copying ... was added
because it is frequently of llttle use to be
able to inspect orders or the like unless one
is able to copy them for future reference.
Hence the right to copy these matters Is
supplemental to the right to Inspect and
makes the latter right meaningfUl. S. REP.
NO. 813. supra. note 14.

u949 C.F.R. § 7.71.
111 A case has recently been filed against

HEW which, inter alia. seeks a declaratory
jUdgment declaring that the absence of time
limitations in the agency rules violates the
Freedom of Information Act. Dellums v. HEW
(D. D.C., Jan. 28, 1972). available from the
Clearinghouse. Clearinghouse No. 7328.

us Glanella, supra, note 87.
no Defense Supply Agency, 32 C.F.R. § 1260.6

(b) (3) •
120 There is good support for this approach

in Environmental Defense Fund v. Hardin.
428 F. 2d 1093. 1099 (D.C. Cir. 1970).

121 Id. See also. Isbrandtsen v. United States,
211 F. 2d 61 (D.C. Cir. 1958); and American
Broadcasting Co. v. FCC, 191 F. 2d 492 (D.C.
Cir. 1951). On promptness and possibUlties
for judicial review of unlawfUlly Withheld
agency action, see also Gianella, supra. note
87.

1ZJSee, e.g.• NWRO v. HEW, Civ. No. 1042-71
(D. D.C. 1971) (order denying motion to dis
miss, entered Aug. 11, 1971).

123 Skolnick v. Parsons, 397 F. 2d 523 (7th
Cir. 1968); Davis, supra, note 9.

12< See note 50, supra.
12SNote, The Freedom of Information Act:

A Critical Review. 38 Geo. Wash. L. Rev.
150 (October 1969); Katz. The Games Bu
reaucrats Play: Hide and Seek Under the
Freedom of Information Act. 48 Tex. L. Rev.
1261 (1970). See supra. note 111.

1."65 U.S.C. § 552(0.) (3).
127 Bristol Myers Co. v. FTC. 24 F.2d 935

(D.C. Cir. 1970). But see. Ackerly v. Ley. 420
F.2d 1336 (D.C. Cir. 1969), Where the appel
late court noted its displeasure with the de
lay by the agency which resulted in the
plaintlfIs receiving the requested records well
after the hearing for which the records were
initially requested.

1C>S E.g .• 5 U.S.C. § 705.
129 See. e.g., Youngstown Sheet & Tube Co.

v. Sawyer, 343 U.S. 579 (1952), where the
court prellminarlly enjoined the govern
ment's seizure of the steel mills even though,
under the government's analysis of the case,
such an injunction effecti,ely disposed of the
case. The Supreme Court upheld such pre
liminary injunctions when successful out
come for the plaintUf is assured.

130 Supra. note 53.
131 Department of Health, Education, and

Welfare, Social and Rehab1l1tation Service,
Information Memorandum Ao-IM 72-10
(December 8,1971). Avallable from the Clear
ing house No. 7361 (3 pp.) •
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(ATTACHMENT 1)
INSPECTION DIVISION, OFFICE OF

ECONOMcrC OPPOR~,
Washinqton, D.C., January 26, 1972.

To: JOHN R. BUCKLEY.
Thru: C. B. Patrick, Harry R. Carpenter, Jr.,

Robert G. Kinney.
From: John F. Rios.
Subject: Voter Registration Acitvities, Legal

Aid Society of Alameda County, Union
City, Calif.

During the course of an inspection of the
Southern Alameda County Economic Oppor
tunity Agency, a CAA, Inspectors observed
a county sign displayed in the front store
window of an outreach office of the CAA at
525 H Street, Union City, designating that
location as an official voter registration office
for Alameda County. Inquiries in the loca
tion reflected the CAA provides office .space
within for staff members of the Legal Aid
Society of Alameda County, an OED Legal
Services program, not a delegate agency of
theCAA.

CAA and Legal Services employees at the
outreach office advised Inspectors a Legal
Services staff member, Maria Vizcarra, was
the voter registrar and that she could and
would register voters at the center. Mrs.
Vizcarra was not present for interview dur
ingtwo visits by Inspectors to the location.

Rene C. Davidson, Chief, Registrations and
Elections for Alameda County, advised In
spection that Maria Vizcarra is listed in hiS
records as an official Deputy Voter Registrar.

Inspectors did not conduct further investi
gation to determine if other Legal Services
staff were engaged in voter registration ac
tivities in Alameda County.

RECOMMENDATIONS

1. Notify Office of General Counsel and
Legal Services of apparent Violation of Sec
tion 603(b} (3) regarding this grantee.

2. Institute inspection of Legal Aid Society
of Alameda County to determine extent of
prohibited political activities.

ATTACHMENT 2

OFFICE OF ECONOMIC OPPORTUNITY,
Washington, D.C., January 4,1972.

INSPECTION DIVISION

To: JOHN R. BUCKLEY.
Thru: C. B. Patrick.
From: Harry R. Carpenter, Jr., John F. Rios,

Thomas F. Fitzpatrick, Jr.
Subject: Request by Richard H. Ichord,

Chairman of the Committee on Internal
Security, House of Representatives, for
Information Concerning the Alleged Use
of an OED Vehicle by Bruce Neuberger,
Seaside, Calif.

By letter dated November 16, 1971, Repre
sentative Richard H. Ichord, Chairman, Com
mittee on Internal Security, House of Repre
sentatives, requested Phlllp Sanchez, Direc
tor of OED, to furnish a report concerning
the use of a vehicle bearing license number
OED 1400 by Bruce Neuberger in Seaside,
California on November 20, 1970.

TIle records of the San Francisco Regional
Office reveal that a 1963 Plymouth bearing
license number OED 1400 was assigned
MarCh 19, 1970, with OED approval, from
GSA surplUS to the Monterey County Anti
poverty Coordinating Council, Inc., SaUnas,
Callfornia.

Amelia Harris, Operations Officer for the
Monterey CAA, told Inspection that OED
vehicle 1400 was assigned to the CAA, but
that it had transferred the vehicle on March
19, 1970 to the Monterey County Legal Aid
Society located in Seaside, Callfornla. She
explained that the Legal Aid Society is an
OEO-funded legal services program and is a
delegate agency to the CAA.

Mrs. Jane VanHook, Attorney Director of
the Monterey Legal Aid Society, advised that

her agency has a GSA surplus 1963 Plymouth
bearing license number 1400. She made in
quiries of her staff and determined that on
November 20, 1970, Donald Hubbard, a Reg
inald Heber Smith Fellow assigned to her
program, made use of this vehicle to visit
a client at 580 Amador Street, Seaside, Cali
fornia, on official business. While in the
process of leaving the premises, Hubbard
was approached by a Bruce Neuberger, a
neighbor of Hubbard's cllent, and asked for
a ride to his place of employment since it was
on the way to the Legal Aid office. Mrs. Van
Hook said that this was all she knew about
the matter and referred Inspection to Hub
bard for the details. She assured Inspection
that she never heard of Bruce Neuberger and
that he was never a client of their office.

Donald Hubbard told Inspection that he
has been employed as a "Reggie" since August
1, 1970 with the Monterey Legal Aid program.
He stated that Neuberger, a neighbor of one
of his clients, had asked him fora ride to his
place of employment on November 20, 1970.
Since Neuberger's place of employment was
en route to the office, he agreed to accommo
date him. Hubbard explained that when he
entered the parking lot to Zaralda's Mexican
Restaurant where NeUberger worked as a
dishwasher, two plainclothesmen detectives
approached his car and pulled Neuberger out
and arrested him. Hubbard emphasized that
the detectives did not approach him or com
municate with him during this incident and
allowed him to proceed. Hubbard said he
immediately called the Legal Aid office and
reported the incident. He assured Inspection
that the Legal Aid office was In no way
involved. Hubbard noted he learned later
that NeUberger had been arrested for traffic
ticket violations. Hubbard told Inspection
that this was the only time that he had given
Neuberger a ride in the car and that at no
time did he represent Neuberger.

VanHook told Inspection that Hubbard had
autll0rity to use the vehicle and that Neu
berger did not have authority to use the car
but had been given a ride out of pure cour
tesy by Hubbard since the place of employ
ment was in the direction of the Legal Aid
office. She assured Inspection that no other
non-OED people had access to the vehicle.
This matter received no press and, to the
best of her knOWledge, was a single incident.

Detective Terry Mangan of the Seaside Po
lice Department told Inspection that he ar
rested Bruce Allen Neuberger at apprOXi
mately 3:00 p.m. on November 20, 1970 while
Neuberger was !1 passenger in a vehicle bear
ing license ':lEO 1400. Mangan noted that the
arrest was made on traffic warrants out
standing against Neuberger at· the time. Man
gan told Inspection that as far as he knew,
Neuberger did net have anything to do with
the Legal Aid rrogram. The driver of the
vehicle was unknown to Detective Mangan
and was permitted to proceed and was not
Involved in the alTest of NeUberger on No
vember 20,1970.

Mangan stated that the Whereabouts of
Neuberger Is prcsently unknown, and it is
believed he left the area apprOXimately six
months ago. Detective Mangan told Inspec
tion that this single use of the car bearing
license OED 1400 by NeUberger on November
20, 1970 was the only use of any OED ve
hicle 1)y Neuberger known to him. He reiter
ated that Neuberger had nothing to do with
allY Legal Aid program nor any other Gov
ernment vehicle. Detective Ivlangan advised
that this information was furnished two
California State EOO Investigators named
Kenneth Trigger and Blll Charlton, who con
sidered the matter inconsequential and took
no action to the best of his knowledge.

John Sattorlni, Legal Services Specialist
for the California State Economic Oppor
tunity Office, told Inspection that there was
no record of this matter in their office.
Sattorini explained that Bill Sharlton once

worked for his office but Is no longer asso
ciated With the State EOO.

In Representative Ichord's letter, he also
requested a respo{lseas to whether or not any
OED funds had been expended to assist the
personnel connected with the Movement for
a Democratic Military, the Pacific Counseling
Service, or any other person, group, or or
ganization engaged in the so-called coun
seling of mllltary personnel in the Fcrt Ord
area.

Mrs. Jane H. VanHook, Directing Attorney,
Legal Aid Society of Monterey County,
Seaside, California, told Inspection that
Detective Terence Mangan's testimony before
Representative Ichord's Internal Security
Committee on October 27, 1971 concerned
matters that had occurred more than a year
ago. She assured Inspection that the conduct
of her staff was not in violation of any OED
rules and regulations, to the best of her
knOWledge. She stated that no funds were
used for non-grant purposes. However, she
admitted that in 1970 her staff did spend
much of its time on matters relating to the
mllltary. However, she added, because of her
own personal belief that the priorities of
the poor in the area are so much greater in
housing, employment, and discrimination,
she has caused, with Board support, a SUb
stantial decrease in the number of military
matters handled by her staff in i971. She
cited the office statistics from January 1
through November of 1971 which show that
her staff handled 2,143 cases, only 104 of
which involved military matters.

Mrs. VanHook stated that over a year ago,
a group known as the Movement for a Demo
cratic Military (MDM) emerged in the area
but was short-lived after a brief and ineffec
tive attempt to establish a base of operations
at a local coffee house. The coffee house and
the movement folded in the fall of 1970 and
have not reappeared since that time, she
said. Mrs. VanHook noted that seaside is
heavlly popUlated with retirees from the
ml11tary, and that this ~egment of the popu
lation is quite conservative and completely
opposed the MDM effort.

Mrs. VanHook, who is black, explained to
Inspection that 40 percent of the Seaside
popUlation is black, and a large percentage
of the black community are mllltary, both
active and retired. Mrs. VanHook assured
Inspection that she and the rest of the black
community are opposed to any involvement
with the mllitary, beyond representing
needy, quallfied personnel who cannot get
legal a~sistance elsewhere. As an example of
the kind of service given by her office to
the mllltary, she cited hardship cases where
enlisted personnel attempt to obtain a hard
ship discharge as the only way to resolve
some serious problem at home.

Mrs. VanHook admitted that one of her
staff attorneys, Steve Slatkow, has been par
tiCUlarly active in mllltary matters, both on
and off the local military base, at Ford Ord.
However, she added, his involvement with
a local group called the Pacific Counseling
Service, whIch counsels military people con
cerning their rights as conscientious objec
tors, has been restricted to after-hours time,
This activity Is done solely on his own time
as an ACLU lawyer and is not an official.
sanctioned, office activity,

1\1rs. VanHool, furnished Inspection with
a copy of the minutes of the Legal Aid Soci
ety Board meeting of July 28, 1970, outlining
the direction staff attorneys take concern
ing their legal duties. The Board minutes
reftect a statement by staff member Steve
Slatkow that the agency does not represent
Peace groups but that he represents them
on his own time as an ACLUattorney. In
the minutes, Slatkow said that the issuance
of a misdemeanor citation to the Peace
group (not identified), inCluding Slatkow,
may involve a trial at which point, he will
take either vacation or leave of absence dur
ing the trial period. The minutes further
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reflected that the Board felt there ought to
be a differentiatIon between cases Where
military counsel is available, although per
11aps r,ot desired by the client, and those
cases where no military counsel is avail
able. A committee was appointed to create
guidance for the acceptance of military
cases. The committee was headed by Mr.
Lawrence Shostak.

Lawrence Shostak, a private attorney doing
business in Salinas, California, told Inspec
tion that he served on the Monterey County
Legal Aid Board for three years and resigned
in September of 1971 because of the press
of his own private work. Shostak said that
the committee met with Slatkow on one oc
casion after the July 1970' Board meeting to
discuss the matter' of military cases. The
committee accepted Slatkow's statement that
he handled oniy qualified hardship cases and
that his activities with the Pacific Counsel
ing Service were done on his own time. The
c:Jlnmittee considered the matter resolved,
but has not issued a written report, Shostak
said. Shostak explained that there have been
110 complaints, to his knowledge, about the
program or the activities of any of ios attor
11eys. There have been, he said, expressions
of concern by otller Board members includ
ing Roberts HinrIchs who, as a retired, mili
tary, legal officer, had conveyed to the Board
expressions of concern made to Hiru'ichs by
his friends in the military.

Robert Hinrichs, a Legal Aid Board mem
ber and a practicing private attorney in
Salinas, California, told Inspection that while
there have been no specific complaints, his
friends in the military felt that the soldiers
at Ford Ord were furnished with adequate
legal counseling and did not need the assist
ance being furnished by the Monterey Legal
Aid staff. HInrichs stated that he agreed
with this analysis and cited his own service
of 12 years in the General Advocate's office
of the U,S. Army, which ha.s a special branch
of legal advisers who counsel mllitary per
sonnel regarding matters of hardship, dis
charges, and conscientiolls objector sta.tus.
It was Hinrichs' opinIon that soldiers are
well paid and that, In effect, their pay is
spending money since their clothing, hous
ing, retirement, and medical needs are fur
nished free by the ServIce. Hinrichs admitted
that military lawyers are restricted to the
role of cotmsellng and cannot represent a
soldIer in a legal proceedIng. He admitted
further that no specIfic complaints have been
lodged by anyone concerning the ~onterey

Legal Aid program or any of its attorneys.
The Chief Intelligence Office, Lt. Colonel

Tom Horiucl, at Fort Ord, California refused
to meet with Inspection based on his in
structions from the Department of Defense,
which recently directed that the Army will
no longer Inv'estigate civilians and will no
longer mantain any files on civ1llans. The
Colonel stated that he was obliged to fol
low this directive to the letter and could
not meet with Inspection to dIscuss this mat
ter, He stated that his response was not to
be interpreted as meaning that he did 01'
did not ha1'e any complaints, He noted, how
e\'er, that the loca.l newspapers have re
ported on this matter.

The l\Iay 6, 1971 issue of the Monterey
Peninsula. Herald carried a front-page story
concerning a nlarch by anti-war demon
strators to the Presidio of Monterey, an
other local militarY installation, Citations
were given, and the'demonstration dissolved
without incident. No names associated with
the Monterey Legal Aid office appeared in
this article.

AccOrdi'1g to Shostak, there was an anti
war demonstration in May of 1971 at Fort
Ord, and a radio account of the Incident used
the name of Luke Itll~en, one of the "Reg
gles" assigned to the Monterey Legal Aid pro
gram. Hiken, according to Shostak, has been
in regUlar contact With Fort Ord, Where he

is working to establish an Affirmative Action
Plan to be established pursuant to Execu
tive Order 11246. Hiken has also been work
Ing at Fort Ord to request the military to
prOVide surplUS land for low-cost housing
and to supply other kinds of assistance to
the local poor. The Hlken incident was re
solved to the satisfaction of the Board, Shos
tak explained, by accepting Hiken's expla
nation that he was at Fort Ord in connection
with his normal assIgnment and by surprise
wound up in the middle of, the demonstra
tion.

Hinrichs told Inspection that he was not
satisfied with Hiken's account but had no
Information to challenge It. He added that
no complaints had been made concernIng
Hiken's activities.

The October 28, 1971 issue of the Mon
terey Peninsula Herald' carried an artIcle
captioned "Mangan Charges Ridiculous." In
the article, Steve Slatkow, the staff attorney
for the Legal Aid Society of Monterey County;
called absurd, inaccurate, or outdated the
testimony of Seaside Detective Sgt. Terence
Mangan before the House Internlll Sccm'ity
Committee, The article showed that Man
gan had testified on October 27, 1971 in
Washington, D.C, in part about the Move
ment for a Democratic MllItary, claiming
that the Movement operated a colfee house
for several months in 1970 in Seaside where
"revolutionary" films were shown, ~angan

alleged soldiers were advised on resisting or
ders, filing complaints agaInst officers, and
claiming conscientious objectors' status.
Mangan called the Pacific Counseling ServIce
in Monterey a hub for distribution of under
ground newspapers and claimed that some
attorneys connected with the Legal Aid So
ciety offered draft and general counseling
services to GI's. In the article, Slatkow re
sponded to Mangan's charges, saying that the
Legal Aid office gIves advice on legal prob
lems to any qualified person regardless of
his status and added there is no formal or
informal relationship between tbe Pacific
Counseling Service and the Monterey Legal
Aid Society.

Steve Slatkow told Inspection that he per
sonally, acting as an ACLU attorney, has
maintained a constant, supportive positIon
with the Pacific Counseling Service, In ef
fect, he explained, they call him for advice.
These actiVities, he as::ured Inspection, do
not involve his handling any cases for the
Paclfia Counseling Service or representing
any of their clients.

AccordIng to Terry Mangan, his Depart
ment has not had any complaints regarding
the Legal Aid Society this year. HIs specula
tion was that due to publicity received, the
organization would be careful to operate
within their gUidelines.

Mangan told Inspection that Steve Slatkow
was arrested on July 4. 1970 at a parade in
Seaside where unauthorized groups at
tempted to participate-namely, the Move
ment for a Democratic M11ltary, Peace and
Freedom Party, 'Vomen's International
League for Peace and Freedom, Veterans for
Peace, and the Monterey Liberation Front
(termed by Mangan as a coalition of Peace
g~oups). When the members of these groups
refused to leave the l!ne of march, l\langan
said, some twe!1ty-three were arrested,
charged with violating a local ordinance pre
v:mting the blockIng of a street, and Slatkow
was one of those arrested.

Mangan stated that Slatkow fought the
charges through the courts, and the cMe was
dismissed by the California State Supreme
Court, According to Mangan, Slatkow was not
affiliated with one particular group but,
rather, was overseeing the whole demonstra
tion, and moved from one group to another,
and seemed to be accepted by all.

According to Mangan, the Pacific Counsel
ing Service is an "umbrella" organization
for many of the activists' groups, and Attor-

ney Slatkow is stl1l close to this organiza
tion. Mangan also ad\'ised Inspection that
very recently a new office opened at 467
Alvarado Street in SeaSide called the Lawvers
Military Project, and its objective Is to help
conscientious objectors, The Director of this
organization is Attorney Louis N. Hiken,
I\Ir.ngai1 said, who is affiliated with attorneys
of tile Legal AId SOCiety, A report to Mangan's
ofilce indicated that the reason for this office
being opened is that the Legal Aid office is
crowded and additIonal facilities were
needed.

Mangan stated that the attorneys who were
active at Fort Ord were Slatkow, HUbbard,
and Ray Schonholtz. Slatkow and Schonholtz
are also with ACLU, Mangan stated. Mangan
said that there has been less actiVity at Fort
Ord this year than last.

Regarding the statement by Slatkow and
VanHook that Mangan's Information was
not current, Inspection was told by Mangan
that this is not true. While the Movement
for a Democratic Military is no longer In
existence, other groups bearing different
names are engaged In the same tactics (strat
egies employed to further "The Movement");
ergo, his concept of the operations of ac
tivists in the area' is current, Mangan
claimed. As an example, Mangan stated that
a new group called Peoples Army Defense
Committee has been formed and would op
erate similarly to the defunct Movement for
a Democratic Military:

The Monterey Legal Aid program is funded
with $90,200 of OEO money. Technically, It
is to service the poor of Monterey County,
but concentrates on the Monterey Peninsula.
AcordIng to Attorney-Director VanHook,
with her staff of two attorneys and two "Reg
gies," they can't handle the cases in their
own backyard, let alone the whole county.
By an unwritten agreement, she said, CRLA
handles the rest of the county, which is rural.
Since CRLA deals mainly with Chicano prob
lems, she added, she has focused on the prob
lems of the blacks in Seaside.

Mrs. VanHook furnished Inspection with a
copy of an evaluation of her program con
ducted by Auerbach Associates under a con
tract with OEO. The evaluation report, dated
August 3, 1971, was based on an evaluation
team visit in October of 1970, The report
indicated impaired relationship With the
CAA and CRLA, and urged the Legal AId
to fulfill its mandate to service the county
and to cooperate more closely wIth CRLA.
The evaluation report questioned the amounll
of time spent by the staff on conscientious
objector cases, in counseling the organizing
of "street people," and in preparing for an
att9.ck on abuses at Fort Ord. The evalua
tors recommended that time spent on Fort
Ord be limited to 50 percent of one attorney's
time. The evaluators found that the two
staff attornevs and the two "Reggies" were
spending con'slderable time in analyZing Fort
Ord's infiuence on SeasIde, On the other
hand, the evaluators were impressed with
the Director's own approach, which was to
act as a community leader serving commu
nity CRnses.

COMMITTEE ON INTERNAL SECURrry,
Washington, D.C" November 16, 1971.

~'1r, PHILIP SANCHEZ,
Director (Acting), Office Of Economic Oppor

tunity, Washington, D.C.
DEAR MR. SANCHEZ: The Committee on In

ternal Security has recently heard testimony
dealing with attempts to subvert the armed
fo~ces of the United States.

On October 27, 1971 Detective Terry Man
gan of the Seaside, California. Pollee Depart
ment testlfled concerning revolutionary
organizations active In the Fort Ord, Cali_
fornia area. Testimony was also given con
cernIng the Movement for a Democratic
Mllltary which was described as being affil
Iated with the Paclfic Counsellng service and
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as having published a document urging dis
ruptive action at Fort Ord for the purpose
of crippling it as a training base. Mangan
sa.id that an attorney, Steve Slatkow of
Monterey, assisted the Pacific Counseling
Service as a legal advisor. He said Slatkow
is affiliated with the l\Ionterey County Legal
Aid Office which he believes is funded by the
Office of Economic Opportunity. He added
that he recalls arresting one Bruce Neu
berger, a loed activist for the Movement for
a Democratic MUlt<\ry, whlie Neuberger was
L'1 a surplus mUitary vehicle assigned to the
Legal Aid Office. This vehicle bore U.S. Gov
ernment Heense OEO 1400, according to De
tective Mangan.

A further check· on this matter with the
Seaside Police Department revealed that the
above arrest took place on November 20, 1970.
Neuberger was a passenger in the car. The
driver is unknown. Neuberger was reportedly
being given regular "taxi service" in this
vehicle to his job as a dishwasher in a restau
rant. The vehicle was a Plymouth station
wagon. The Committee stalI has further been
informed that the State of California OEO
personnel conducted an inspection of OEO
functions in the Monterey area; that the
above described use of an OEO vehicle was
reported to the inspectors; and that the
matter was dismissed by the inspectors as
insign1ftcant.

I would be interested in: receiving a report
on the authorized use of the vehicle bearing
llcense number OEO 1400, why Bruce Neu
berger was occupying it, whether such use
exceeded OEO authority, Who granted per
mission for its use by Neuberger, what other
non-OEO people had access to the vehicle,
whether the Monterey Legal Aid Office is in
fact funded by OEO and, if 50, for how much
and for what purpose and the controls In
effect to insure the proper expenditure of
these Government funds.

I would like to know specifically if OEO
funds have been expended to assist the per
sonnel connected With the Movement for a
Democratic Military, the Pacific Counseling
Service, or any other individual, group, or
organization engaged in the 50-called coun
seling of m1l1tary personnel in the Fort Ord
area.

I will be appreciative for your assistance
in this matter

Very truly yours,
RICHARD H. ICHORD, Chairman.

TRANSFER ORDER EXCESS PERSONAL PROPERTY

1. Order No. 0091.
2. Date, March 10, 1970.
3. To: General Services Administration,

Utilization and Disposal Service, Pers.)nal
Property Division, 49 Fourth Street, San
Francisco, Callf 94103.

4. Ordering Agency (Full name and ad
dress:) Office of Economic Opportunity, 100
McAlllster Street, San Francisco, Callf 94102.

5. Holding Agency (Name and address)
Naval Supply Center Dirposal Dept., Bldg.
834 Code 302.2 Oakland, Ca.llf 94625.

6. Ship to (Consignee and destination),
Monterey County Anti Poverty Coord., Coun
cll Inc., 6 W. GabUan Street PO. Box 1087.

7. Location of property, Naval Supply Cen
ter Disposal Dept., BIds. 834 Code 302.2. Oak
land, Calif 94625.

8. Shipping instructions, Will Pick Noti
fied Max Velazquez (408) 424-0091.

9. Ordering agency approval, Signature,
Loui F. Roch. Title, Regional Property Ad
ministrator.

Date, 3/11/70.
10. Appropriation symbol and title, Grant

7035.
Title, Regional Property Administrator.
11. Allotment, GSA 1147.
13. Property ordered.
GSA and holding agency Nos. (a), 13949,

NOO, 228-0015 L, Item No. (b), 009, Descrip
tion, (c) 2310-889-2018 Automobile Sta.
Wagon, USA #106490 Cond R-4 Plymouth

1963, Serial ;;2535144129, unit, (d) ea. quan
tity, (e) I, unit, (fl. $1840.00, total, (g),
$1840.00.

14526-N00223-o022 Item No. (b), LOOl, De
scription, (c) 231lHl89-2018 Automobile Sta.
WiIogon, USA ;;LG 6!97 Serial No. 2535151190,
Plymouth 1963, Cond R-4, unit (d), ea. quan
tity (e), I, unit (f), $1840.00, total (g),
$1840.00.

CERTIFICATION

I certified that this property is being ac
quired in lieu of property that could have
been properiy purchased with grant funds
under the terms of an OEO Grant. Property
to be used in support of the Legal Aid
Society (Acct. 5 7) and the Tri-County
Emergency Food & Medical Services (WH)
(Acct #51) Paragraph 2A(I) OEO Instruc
tions 7003-1 6/17/69.

l\IAXIMn.IANO VELAZQUEZ,
Property Management, MCAPeC.

GOVERNMENT VEHICLE LICENSE INFORMATION

To: Chief, Management Division, Attn: Prop
erty Administrator, Office of Economic
Opportunity, 100 McAllister St., San
Francisco, California 94102.

From: CAA Name, Monterey County Anti
Poverty Coordinating Council Inc.

Grant no.: 7035.
CAA Address: 6 West Gabllan St., P.O. Box

1087, Sallnas, Ca., 93901.
Item Description & Capacity: Automobile

Sta. Wagon, Plymouth.
Year of ManUfacture: 1963.
Make & Model: Plymouth.
Engine Serial No.: 2535144129.
Chassis Serial No:
Date Vehicle/Equipment Received: AprU

16, 1970.
Acquisition Cost: $1,740.00.
Signature:

MAx VELAZQUEZ.
Title: Property Mgr.
Date: April 16,1970.

ATTACHMENT 3
OFFICE OF ECONOMIC OPPORTUNITY,

Washington, D. C., }'farch 9, 1973.
To: ERIC BIDDLE.
Tluu: Robert Slonager.
From: John Myers, James Poole.
Subject: Involvement of OEO Grantee Per

sonnel in .South Dakota Indian Dis
orders.

CUSTER AND RAPID CITY

On Sunday, January 21, 1973, Wesley Bad
Heart BUll, an Oglala Sioux, was stabbed by
a white man in Buffalo Gap, South Dakota.
Bad Heart Bull later died in Hot Springs.
His killer was charged with manslaughter.

On February 6, members of the Ameri
can Indian Movement (AIM), together with
numerous local Sioux, converged on Custer,
South Dakota to protest the leniency of the
charge against Bad Heart Bull's alleged kill
er. After discussions with State's Attorney
Hobart Gates, disorders erupted Which led
to the burning of the Court House, the
Chamber of Commerce, a bulk all station,
damage to pollce cars and injury to eight
police officers. Thirty-four persons were ar
rested, inclUding Russell Means, a leader of
the BIA takeover in Washington, and Dennis
B!'.Ilks, AIM "National Field Director. Ac
cording to State's Attorney Gates and Sher
iff Ernest Pepin, no known staff persons
of any OEO funded agency were involved
in the disorders. However, Mr. Gates advised
that Gary Thomas, a Legal Services Lawyer
from the Pine Ridge Reservation, was listed
as defense attorney for Severt Young Bear,
who had been charged With rioting, a felony.
Young Bear is an AIM leader from Pine
Ridge.

On February 9 AIM Indians initiated dis
turbances In Rapid City which led to forty
two arrests. According to Assistant Chief of
Pollce Carol Boze, there was no involvement
of CAA, Legal Services or other OEO gran-

tee personnel in the Rapid City trouble. Boz-e
was generally positive In his comments about
the local CAA ana said he had only very
slight knowledge of the Legal Services
operation.

Among the Indians involved, but not ar
rested in Rapid City, was Clyde Bellecourt.
Director of Minneapolis AIM. Sharing a room
with Bellecourt when he and other Indians
were evicted from the Imperial 400 motel was
a woman who, according to Assistant Chief
Boze, may have been Clyde's wife, Peggy
Bellecourt. Peggy Bellecourt is also a member
of the· Board of Directors of Minneapolis
AIM, which received OEO funds to operate
the Minneapolis AIM Survival School.

LEROY CASADOS

During an earlier inspection, this office
learned that the husband of an employee of
the Northwest Nebraska Community Action
Agency headquartered at Chadron, had par
ticipated in the November, 1972 takeover of
the BIA bullding in Washington. Susan Casa
dos is a FamUy Planning supervisor, living
in Alliance, Nebraska, and working out of
the NNCAA office there.

She is married to Leroy Casados, a Mexi
can-American who has been deeply involved
and influential with the American Indian
Movement. Other AIM activities in which
Casados has participated include the pro
tests in Gordon and Alllance, Nebraska relat
ing to the death of Yellow Thunder in
Gordon last year.

In addition, Casados was arrested in Scotts
bluff, Nebraska on January 15, 1973 and
confined for possession of concealed .45 cal.,
.32 cal., and .22 cal. handguns and makings
for firebombs. Sgt. Jim Livingston, Scotts
bluiI Police Department, advised that during
this disorder, AIM people and partisans ot
former Nebraska Panhandle Community Ac
tion Agency Director Ramon Perez, took over
the NPCAA headquarters. A sherllI's officer
was stabbed during the fracas. Most partici
pants, including Casados, have not yet come
to trial.

Inspection made contact with an in
formant who is well acquainted With Susan
Casados, who advised that Susan told him
her husband, Leroy, was storing weapons,
including two machine guns, in their home
in AlUance. Susan Casados allegedly told this
informant that on an unspecified date, two
uniformed Alliance police officers came to her
home when her husband was not there and
asked her to consent to a search of the
premises. Casados told the informant that
she refused to admit the officers. After their
departure she allegedly removed the weapons
from her home in two separate trips to the
country.

The same informant, who is a Sioux
Indian, advised that he had seen the follow
ing artifacts and equipment, allegedly taken
from the BIA headquarters in Washington,
in the home of his cousin on the Pine
Ridge Reservation:

1 tape recorder; 1 camera; 1 sand painting
done by Southwestern Indians and 1 cere
monial wedding cup. This informant would
not reveal the identity of the cousin because
of the family relationship, but advised that
many of the items had been given to mlli
tant Indian leaders in the Rapid City area.

An Alliance, Nebraska police lieutenant
adVised that on January 15 his office was
altered by the FBI that Casados was jailed
in Scottsbluff. The FBI agent said Casados
had made a phone call to his Wife in
Alliance, telling her to "get rid of the stUff,"
or words to that effect. Two Alliance police
officers went to the home of Lerov and Susan
Casados and asked Mrs. Casados to consent to
a search of the premises. The police expected
to find items stolen from the BIA. She
refused to admit them. Later that evening,
While the house was under survelllance, Mrs.
Casados left once by automobile, returned
and left again. She was not followed.
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On February 28, the day following the take

over by AIM and other militants of the trad
ing post at Wounded Knee, Inspectcrs
learned from an official source on the Pine
Ridge reservation that AIM allegedly had
two machine guns inside the area controlled
by them.

PINE RIDGE AND WOUNDED KNEE

On Friday, February 23, the Oglala Sioux
Tribal Council voted down a move to Im
peach Tribal Chairman Richard Wilson. The
eount was 14-0, four other members of the
20 member Council haVing walked out In
protest before the vote was taken.

The charges against Wl1son Included mis
use of funds, nepotism, false arrest of an
other Council member and other improper
performance of his tribal office. Following
this apparent endorsement of Richard WlI
son, the Council went on to pass resolu
tions requesting an FBI audit of tribal rec
ords and an Investigation of subversive activ
Ity on the reservation.

On February 25 Vernon Bellecourt an
nounced a caravan of Indians was coming
from Rapid City to Pine Ridge "in response
to requests from the people of Pine Ridge."

Tuesday morning, February 27, AIM leader
Russell Means was assaulted by alleged fol
lowers of Richard Wilson In front of the
Sioux Nation trading post In Pine Ridge.
Legal Services Attorney Gary Thomas re
portedly was with Means at the time and ac
cording to one source, he also was slightly
injured.

The same evening numerous Pine Ridge
residents, led and encouraged by AIM lead
ers, ransacked the trading post at Wounded
Knee. About 18 arrests were made by U.S.
Marshals and Indian police. Tribal Chalnnan
Richard Wl1son told Inspection that apprOXi
mately 12 of these persons are employees of
the Pine Ridge CAA. Tribal and CAA offices
were closed during the Inspection due to the
critical situation on the reservation and no
check of personnel records for names of
those arrested could be made at that time,
Wilson offered to proVide a list of CAA per
sons arrested as soon as some stability is
restored.

Later, on the evening of February 27, ap
prOXimately 300 Indians occupied the town
of Wounded Knee and took 11 hostages.
Shots were exchanged with Federal author
Ities.

On February 28, Inspection Interviewed
Richard Wilson regarding the involvement of
OEO funded personnel in the Wounded Knee
disorder. Wilson, surrounded by a corps of
fiak-jacketed" heaVily armed supporters,
strongly protested the alleged participation
of Legal Services attorneys Gary Thomas
and Mario Gonzalez In AIM efforts to re
move him from the Tribal Chairman position.
According to Wilson, he was going to have
Legal Services removed from the reservation,
either with the cooperation and compliance
of the attorneys or by force Without it. Wil
son also advised that he had warned Gon
zalez to leave the reservation or expect
bodl1y harm.

Inspectors attempted to contact Thomas
and Gonzalez on the reservation, but were
not successful. It was rumored that one or
both of them were with the mllltants at
Wounded Knee. Gonzalez' home on the res
ervation was closed and apparently unoc
cupied.

Wilson's bodyguards, Glenn Three Stars
and Joe Merrival, gave Inspection copies of
criminal Complaints and Warrants sworn
against them by Gary Thomas, charging both
with assault by "quarreling with" Thomas
outside the Sioux Nation trading post. This
apparently occurred at or near the tlnle of
the a.ssault upon RusseU Means. Both Mer
rival and Three Stars volunteered to Inspec,
Uon that they were not the persons involved
In the attack upon Means, and stated further
that they had not even spoken to Gary
Thomas on that occasion. Charges against

both men were dismissed, tlley said, by the
Tribal JUdge.

ATTACHMENr 4

[Administratively Confidential]
OFFICE OF ECONOMIC OPPORTUNITY,

WaShington, D.C., March 8, 1973.
To: ERIC BIDDLE.
Thru: Bob Slonager.
From: Michael DeCandio, CIl&rles L. Gray.
Subject: Native American Rights Foundation

(NARF).
NARF was initially formed through a grant

received from the Ford Foundation, from
which organization they are presently receIV
ing over one million dollars in grants. In
addition, NARF is the recipient of a $65.000
grant from OEO Legal Services, and a 2-year
grant initiated by OPD for $250,000 in pro
gram 232 funds to administer a pilot project
dealing with Indian education problems. The
OPD grant has been transferred to Indian
DiVision and terminates on July 31, 1973.
However, planning is under way to award
a supplemental gmnt of $35,000 to NARF to
carry them through the first quarter of fiscal
year 1974. HopefUlly, they will SUbsequently
be refunded for the entire fiscal year 1974.
Project Director for this OPD grant is John
O'Brien, Indian Division.

On March 8, 1973, Dan Israel of the Native
American Rights Foundation (NARF) in
formed Inspection that the class action re
ferred to in the January 25, 1973 issue of
the Denver Post (attachment) referred to
a Temporary Restraining Qrderflled against
the City and County of Scottsbluff, Nebraska.
The Restraining Order stated that eVidence
indicated that the "Constitutional Rights of
Indians and Chicanos were aeing Violated by
City and County authorities." The Restrain
ing Order directed the city and county to
cease and desist from committing these Con
stitutional violations.

In reference to the staying ot the prose
cution of those involved in the disturbances
in ScottsblUff (attachment), Israel said that
the order was dissolved by "its own terms
on February 1, 1973." Specifically, the In
dians, Chicanos, City and County Officials
negotiated an agreement which was incor
porated into the Restraining Order. The
agreement specifies that:

1. The defendants are to refrain from en
gaging in any unlawful actions.

2. A Human Rights Commission is to be
set up in Scottsbluff to investigate problems
relating to unequal justice for Indians, Chi
canos and any other persons denied equal
protection under the law.

3. Equal employment opportunity.
4. Equitable distribution ot municipal

services.
5. In order to insure compliance with this

agreement, one Chicano, one Indian, one rep
resentative each from the city and county
governments will serve as members on the
Human Rights Commission.

Israel further commented that the staying
of prosecution does not mean that none ot
the indiViduals Involved in the disturbances
wlll not be prosecuted. The decision as to
what extent prosecution of the involved in
dividuals will encompass, will depend on the
good faith of all the parties involved in pro
viding the cooperation necessary to insure
that the Human Rights Commission is suc
cessful in attempts to solve the problems on
which the disturbances focused.

In commenting on the involvement of OEO
funded employees in the disturbances In
Scottsbluff, Wounded Knee or Pine Ridge,
Israel said 'no OEO funded employees were
involved. He explained that the NARF tunds
are received from:

1. Ten private foundations
2. Public contributions
3. OEO, but only under "legal services tor

backup Center work."
Commenting on whether any NARF per

sonnel were present at Wounded Knee, Israel

said that Roy Haber and John Echohawk
were present at Wounded Knee over the
weekend of March 2-5. Israel said "Let me
state that these persons went to Wounded
Knee at the inVitation of Bill Gershny
(phonetic), who is assigned to the Sollcitor's
Office, Department of Interior," Israel be
lieved that Haber and Echohawk were help
ful in helping to negotiate an arrangement
between the Indians (AIM) and the govern
ment. However, Haber and Echohawk depart
ed on Monday morning, March 5, when the
confrontation changed to one between the
AIM people and the Tribal Council. Israel
explained that NARF has no authority to
negotiate disputes between Indians and the
Tribal Councils. Israel further commented
that at present, there are now three distinct
groups at Wounded Knee:

1. The AIM people
2. Two-hundred non-AIM residents
3. White people
On March 9, 1972, Mr. Duard Barnes, As

sistant to Mr. W1l1iam A. Gershuny (cor
rect spelling), Associate SoHcltor for Indian
Affairs, Solicitors Office Department of Inte
rior, informed Inspection that Mr. Gershuny
did not invite Mr. Haber and Mr. Echohawk
to Wound~d Knee during the weekend of
March 2-5. What actually transpired, ac
cording to Barnes, as told to him by Ger
shuny was that the AIM people in Wounded
Knee (not further identified), requested
that Gershuny contact NARF and ask that
several lawyers from this organization come
to Wounded Knee to aid in the negotiations.
Barnes said, "This was the extent ot our of
fice's involvement with NARF's presence at
Wounded Knee,"

ATTACHMENT 5

OFFICE OF ECONOMIC OPPORTUNITY,
Washington, D.C., October 4,1971.

INSPECTION DIVISION

Report of inspection.
From: Thomas F. Fitzpatrick.
Subject: Sheldon Otis, Ex-Director of the

Legal Aid Society of San Mateo, Redwood
City, California, Date of Inspection:
September 28, 1971.

BACKGROUND

This is a Legal Aid program serving the
needs ot the poor in San Mateo County. It
is a delegate agency of the San Mateo County
Economic Opportunity Commission, located
in Redwood City, California, operating under
Grant Nos. CG 7069, CG 7193, and CG 9042.

BASIS FOR INSPECTION

This report has been prepared in response
to a request from Howard Ph11lips, Special
Assistant to the Director, as stated in his
memorandum of September 22, 1971 entitled
"Inspection of Legal Services actiVities in the
prisons," (Attachment #1)

FINDINGS

1. Sheldon Otis, a white attorney from De
troit, Michigan, served as Director ot the
Legal Aid Society of San Mateo from June
1970 to January 1971 and resigned for per
sonal reasons.

2. Otis became chief attorney for Angela
Davis after he left the Legal Services pro
gram.

3. District Attorney Keith C. Sorenson has
filed a complaint against Otis charging him
with Violating Section 487, Callfm'nia Penal
Code, two counts. Otis is to ~urrender when
he is discharged from the hospital where he
is recuperating from pneumonia.

4. Oti3 apparently embezzled $10,000 of
Reginald Heber Smith funds while he was
Director of the Legal Aid Society of San
Mateo. Otis returned the funds before he
left the program. The embezzlement was re
ported to the San Mateo County District
Attorney by the present Director, Simon Ros
enthal, a former OED Legal services official
(Attach,ment No.2).
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5. Shelaon Otis owes money to the In

ternal Revenue Service. Otis currently owes
IRS $21,091.79. It is believed he embezzoled
the $10,000 from -the Reginald Heber Smtth
funds to meet his tax obligations.

6. Walter Harrington, Board Chairman. and
local pollee authorities had no other infor
mation to indicate any questionable activi
ties by Otis during his stewardship of the
Legal services program in San Mateo.

7. The Legal Aid Society of San Mateo en
joys a fine reputation in the community, and
no otl1er members of the staff are subjects of
any Investigation by the local authorities.

DETAILS

\\'l1bur R. Johnson, Chief Criminal Deputy
District Attorney of the San Mateo County
District Attorney's Office, told Inspection
that a complaint had been filed charging Otis
with embeZZlement, in the amount of $10,
000.00 from the Legal Aid Society of San
Mateo County, specifically funds from the
Reginald Heber Smith community Lawyer
Fellowship Program. However, Otis was not
arrested as he had contracted pneumonia
and was confined to the intensive care ward
in the Herrick Memorial Hospital, Oakland,
California. According to Johnson, Otis was
fully aware of the charges, was cooperative,
and was to have surrendered himself on
Monday, September 20, 1971. Johnson advised
that Chief Inspector, Jack Jones of the San
Mateo County District Attorney's office, was
in charge of the investigation.

Subsequent to the conversation with Mr.
Johnson, Inspection contacted Mr. Kenneth
Irving, in charge of the Intelligence Unit of
the Marin County Sheriff's Office, in an effort
to determine the status of Sheldon Otis with
the defense of Angela Davis.

Irving told Inspection that Otis is an at
torney for Angela DaVis along with attorneys
Howard Moore and Margaret Burham; that
he, Otis, does background work but appears
to be the chief defense attorney in the case.
Irving also advised that Otis may not prac
tice law in the State of California, however,
due to a Judicial ruling may practice in the
Angela Do.vis trial.

Irving said he had occasion to talk to Otis
OIl Friday, September 17, 1971 and stated
that Otis did not appear to be in 1Il health.
According to Irving, a newspaper article (pa
per unidentified) mentioned the possibility
that Otis had ingested pills causing his sud
den illness. (Later, the present Executive Di
rector of the Legal Aid Society in San Mateo,
Simon Rosenthal, told Inspection that it was
his understanding that Otis had taken an
overdose of barbit\lrates.) Irving advised In
spection that his information was that Otis
had left. the San Mateo County Program
January 23, 1971, and the same month ap
pem'ed as defense attorney for Angela Davis.

Inspection then contacted Mr. Donald MId
yette, Senior Investigator in the office of the
1\'1arln County District Attorney, who con
firmed Information given by Irving.

On Tuesday, September 28, 1971, Jack
Jones, Chief In~pector for the San Mateo
County District Attorney, told Inspection
that the matter Inspection was inquiring
about was of a sensitive nature and that
any Information he "'ave Inspection must be
c')nsidered confidential and treated accord
ingly. Jones was most cooperative and allowed
Inspection to peruse the file of Sheldon Otis.
The following :nformation was obtained
from said file:

A complaint was filed against Sheldon
Otis, 2814 Kelsey, Berkeley, California, born
12/14/32, SSN 378, 25 8965, phone 548-5205,
occupation attorney, on September 17, 1971
charging violation of Section 478 of the Cali
fornia Pena.! Code, two counts. The com
plaint was signed by J!I.ck Jones.

The investigation was assigned by Wilbur
R. Johnson, Chie" Criminal Deputy District
Attorney, on August 10, 1971. The investiga
tion was predicated upon receipt of informa-

tion that subject Sheldon Otis embezzoled
$10,000 from the Legal Aid Society of San
Mateo County.

The embezzlement consisted of subject
issuing two checks drawn on the Reginald
Heber Smith Fund account (Attachments No.
3 and No. 4).

The first check was dated August 11, 1970
in the amount of $2,500.00. The second check
was dated 9/28/70 in the amount of $7,500.C3,

Investigator Jones contacted G;en R. Nel
son, Jr., Operational Officer of the Wells
Fargo Bank County Center Office in Redwood
City, on August 10, 1971. Nelson supplied him
With the necessary data concerning Otis'
transactions.

Otis opened a personal checking account
';;;294969 on June 15, 1970. The initial deposit
was in the amount of $2,520.01). Subse
quently, the $2,500,00 check of August 11,
1970, drawn on Legal Aid Society-Reginald
Heber Smith Fund Account #023525 was
deposited in Otis' bank account # 294969 on
8/13170. This chp.ck was Legal Aid Check
#398, Bank 90-1168, which is the Wells
Fargo County Center Bank.

The second check in the amount of
$7,500.00, issued 9/28/70, drawn on the Legal
Aid Society account, payable to Sheldon
Otis, was negotiated through the City Na
tional Bank in Detroit, Michigan. A letter
from Dannls J. Mullahy, Chief Officer of the
Intelligence Unit of the Detroit Police, stated
that this check was deposited in Mr. Otis'
account #301 511 838, on 9/28/70. Mullahy
stated further that another check in the
amount of $8,500.00 was deposited in Otis'
account at the same time. The $8,500.00
check was a Cashier's Check drawn on the
Bank of the Commonwealth, Detroit, Michi
igan, dated 9/25/70. This check was issued
by Arthur Swartz of Detroit Michigan. The
bank statement of the account shows a total
of $15,000.

Investigator Jones' report shows that the
Legal Aid Society bank records indicate that
Otis re-deposited the money he had with
drawn; $2,500.00 was deposited on 12/28/70
and $7,500.00 was deposited on 1/6/71. Both
these checks w·ere drawn on the Security.
Pacific National Bank, 2205 Broadway, Red
wood City: The $2,500.00 from Sheldon Otis'
personal account #006 015 as of 12/28/70.
The $7,500.00 check was a cashier's check
#712614, dateq 1/6/71, drawn on the same
bank. Botll checks were deposited in the
Legal Aid Society account.

According to Inspector Jones, Marland Mo
seng, Assistant Manager of the Security Pa
cific National Bank, 2205 Broadway, Redwood
City, phone 368-2974, was contacted on
8/20/71 regarding the cashier's checl~. Mo
seng advised that Otis opened a ccmmercial
account No. 006015 on 9/21/70 and closed
this account on 6/3/71. Statements pertain
Ing to this account were to be mr.lIed to 2221
Broadway, P,O. Box 5237, Redwood City. The
bank statement shows that on 12/28/70 the
sum of $10,000.00 was deposited in this ac
count and also shows the withdrawals of the
two checks. When the account was opened,
only one signature was required, that of Otis.
A second signature, that of Barbara Epmeler,
Otis' personal secretary, was added on 12/4/
70. Epmeier was hired by Otis when he be
came Director. She resigned in February 1971
upon request of Rosenthal, who found her
performance unsatisfactory.

The $10,000.00 deposit of 12/28/70 showed
that it was a wire transfer from tIle Bank of
Nevada, Merland Square Office, to the United
California Bank in San Francisco, authorized
by Mr. Bernard Otis (believed to be Sheldon's
brother) .

Chief Inspector Jack Jones advised Inspec
tion that he interviewEd !\Ir. Simon Rosen
thal on August 20, 1971. Jones reports that
Mr. Rosenthal (Who is the Executive Direc
tor of the Legal Aid Society of San Mateo
County) told him that Otis was employed as
Executive Director from June 15, 1970, until

January 22, 1971. Rosenthal also told Jones
that when he took over as Executive Director
on January 25, 1971, it became obvious to
him that there had been misIllanagement in
the office and there were indications that the
budget was overspent. He, Rosenthal, re
quested an audit. Rosenthal told Jones that
he first became aware of Otls taking money
from the Legal Aid Society Funq when the
Bookkeeper-Secretary, Esther Larsen, told
him about Otis' actions. This was in Febru
ary of 1971, and Miss Larsen told Rosenthal,
according to Jones, that Otis· had taken
$2,500.00 out of the account. because of his
moving from Detroit to San Mateo. Miss Lar
sen did not mention the $7,500.00 check.

(Later Rosenthal told Inspection that Miss
Larsen kept quiet so as not to injure the pro
gram or Otis.) Rosenthal went on to tell
Jones that there was no prOVision', no rule,
no regulation by which a Director could
borrow money from any of the funds ad
ministered by the program. Rosenthal told
Jones the Director's salary came from Office
of Economic Opportunity grants. Rosenthal
went on to tell Jones that there was a delay
in getting the audit, which was received In
mid July. The audit (performed by Joseph J.
DeMatteis, CPA, 1520 Tacoma Way, Redwood
City, Emerson 8-2941) showed that Otis had
taken a total of $10,000 from the account and
that this sum was paid back in December of
1970 and January of 1971, also that the
checks used were out of numerical sequence
(taken from the back of a permanently
bound check book). (See Attachment #5,
copy of audit.)

Jones told Inspection that on July 21, 1971
the audit was presented at the Executive
Board Meeting, and the Board directed tIlat
Walter Harrington (Chairman of the Execu
tive Board) and Simon Rosenthal (Executive
Director) report the embezzlement to Dis
trict Attorney Keith C. Sorenson. Jones
stated that Rosenthal also made a report to
Federal authorities. (Inspection interviewed
Simon Rosenthal who advised Inspection
that he had written a letter to Mr. Glenn
Carr, Director, Reginald Heber Smith Com
munity Lawyer Fellowship Program, Howard
University School of Law, 1343 H Street, N.W.
Washington, D.C. on July 22, 1971, advising
him of the circumstances with a carbon copy
of this letter to Mr. Steve Huber, OEO Legai
Services. Sec Attachment #6),

Rosenthal told Jones that on 7/26/71 he
received a call from Sheldon Otis who said
he had heard of the audit report. Otis told
Rosenthal, during this conversation, that he
had always intended to return the money
and he would freely discuss the situation
with the Executive Board and the District
Attorney to explain his side. Otis indicated
to Rosenthal that the reason fbr taking the
money was because his move across the
country found him short of cash and that
personal fiscal problems existed involving his
legal business in Detroit, the Internal Reve
nue Service, and client's responsibilities ne
cessitated his obtaining the amount he took.
Otis, according to Jones, requested Rosen
thal to keep him advised re this temporary
loan.

Jones advised Inspection that on August
9, 1971 Rosenthal and Harrington met with
Keith Sorenson, the District Attorney, to
discuss the case. According to Jones, Rosen
thal told him that he called Otis and told
him o.f the meeting With the District Attor
ney. Rosenthal also told Otis that he had
reported the matter to the· State Bar. Otis
again offered to discuss the matter with the
Board. and/or. the District Attorney..Since
that time, Rosenthal has.:not communicated
With Otis.

Inspector Jones advised Inspection that he
interviewed Miss Esther Larsen, Bookkeeper
Secretary of the Legal Aid Society. Miss Lar
sen resIdes at 3003 McGarvey, Redwood City,
phone 369-1214. She has been employed in
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U'.e program sinceSeptember of 1966 and has
been the bookkeeper since 1968. Miss Larsen
teld Jones that when Otis was hired, he set
up t~e Legal Aid Society-Reginald Heber
Smith account for one signature which could
be that of Miss Larsen or Sheldon Otis, and
this account did not necessitate a Board
member's signature. Larsen stated this was
out of tIle ol'dlhary; however, Otis was the
Director and operated in this manner. Larsen
stated to Jones that there was no Board ac
tion regarding this bank account. In addi
tion, Otis set up a Post Office Box at the main
post office in. Redwood City and had all tIle
bank statements malIed to this box. Only
Otis had a key to this box, and he picked up
all the mail. Upon occas;on Barbara Epmeier,
a secretary, would pick up the mail. Larsen
went on to tell Jones that she" took a three
weeks' vacation (last week in JUly, first two
weeks in August, 1970), and on her return,
she looked for the bank statements on the
Reginald Heber Smith Account.

Otis told her he had them and would give
them to her later. During September, October,
and November Larsen continued to ask for
the bank statements, and Otis continued to
stall, saying he would give them to her at
another time. In December of 1970 Otis gave
Larsen a check in the amount of $2,500.00.
saying that he had borrowed some money and
wanted to put It back into the account. He
gave her the statement showing the with
drawal. He made no comment re the $7,000.00.
Larsen stated to Jones that there was no
provision for anyone to borrow from tllese
funds.

Larsen told Jones that Otis had submitted
his notice of resignation prior to his repay
ment of the $2,500.00. She explained the
resignation stemmed from employee problems
which showed Otis did not have support from
the Board. Larsen stated she continued to ask
Otis for the bank statements without results.
On January 6, 1971 Otis gave Larsen a check
in the amount of $7,500.00, stating that this
was the balance and that he had paid hack
all he borrowed. Then Otis gave Larsen all the
bank statements. Larsen deposited the check.
Larsen stated It was some time before she
informed anyone regarding these 111lcit with
drawals. She stated further that the checks
in question, numbers 398 and 399, had been
removed from the last page of the check book.
These was a third check, #400, which Is still
missing.

T:lspector Jones told Inspection that sev
erBJ facts appeared to be significant in this
case. He listed them as: (1) Otis, on being
employed. set up the bank account so that
withdrawals could be made with one signa
ture; (2) Otis removed checks from the rear
of the check book; (3) Otis kept the bank
statements pertaining to this account and did
not permit the bookkeeper to reconclle the
account; (4) Otis opened his personal check
ing account for $2,500.00. He negotiated the
first check locally and the second through a
Detroit bank; (5) Otis did not repay the
funds untlI he had submitted his resignation;
(6) Otis set up two commercial accounts in
local banks, Wells Fargo and Security Pacific
National; (7) At the time, Otis apparently
had no shortage of funds. A $7,500.00 check
was deposited, an additional $8,500 was de
posited, and on 12/28 he had a wire transfer
to his account In the amount of $10.000.00.

Inspector Jones told Inspection that Shel
don Otis was interviewed bv Wllbur R. John
son, Chief Criminal Deputy'Distrlct Attorney,
and himself; that Otis identified his signa
tures on the checks; that he admitted nego
tiating these checks; tllat the money was to
be used for personal reasons; that he had no
explanation other than that he used poor
judgment and fully intended to repay; that
he did not know of any rule or regUlation
that permitted his taking the money; that
he did not discuss the withdrawais with any
member of the Board of Directors. Otis told
Johnson and Jones that Mrs. Larsen, the

bookkeeper, was aware of the withdrawals
He advised that she kept the check book;
however, he admitted keeping the bank state
ments and did not give them to Larsen until
he had repaid the money he took.

Otis told Johnson and Jones that the re
payment of the money he took was from
money he received from his brother, Bernard
Otis, of Las Vegas, Nevada who owed him
money. Otis was asked why the money was
replaced with two checks rather than one,
and he could give no reason other than that
he wanted to repay in the same fashion as
he had withdrawn.

According to Inspector Jones, Otis at
tempted to minimize his embezzlement of
these monies by stating that the Smith ac
count was used for many purposes in. the
Legal Aid Society, even to advancing money
to other employees as draws against their
paychecks. He admitted, however, that these
were small sums. Otis could not recall re
moving the checl;;s from the rear of the
Legal Aid Society checkbook and was unable
to tell what happened to check #400.

Otis, according to Jones, attempted to
justify his action by stating the money he
took was merely a loan which he fUlly ex
pected to repay, and because he did repay
the amount taken, no further legal action
should be taken.

Inspector Jones requested of Wilbur John
son that a criminal complaint be Issued
against Sheldon Otis for the embezzlement
of funds from the Leg..'ll Society-Reginald
Heber Smith Fund Account. The complaint
was Issued.

The newspapers, Redwood City Tribune
and San Mateo Times, carrIed a storv re the
actions of Sheldon Otis (Attachments No.7
and No.8).

Inspection interViewed Walter Harring
ton, Jr., Chairman of the Board of Directors
of the Legal Aid Society of san Mateo Coun
ty, regarding the situation involving Sheldon
Otis and the embezzled funds.

Harrington is a practicing attorney in the
State of Callfornia and has offices at 617 Vet
erans Street, Redwood City, phone 365-4411.
He has been with the Legal Aid Society Pro
gram for the past five years, serving as mem
ber, secretary, and now Chairman since De
cember of 1970. He advised InspectIon that
he was aware of the Otis case. However, he
believed that Inspector Jones would have
more complete knowledge as to various de
tails than he did. Harrington told Inspection
th..'lt Otis was hired in June of 1970 and
that he, Harrington, had voted against the
hiring of Otis.

Inspection asl<;:ed Harrington if he knew
the reason for Otis leaving the program, and
he answered by saying that it was due t;:> a
personnel problem. Harrington explained
that Otis had trouble with a staff attorney
named Eugene Morlguchi and fired him.
Moriguchi appealed his dismissal, and the
Personnel Committee found no sufficient
cause for the dismissal. The committee rec
ommended that Otis place Morlguchi on
probation. Otis then asked for a full Board
meetIng and the full Board upheld the
findings of the Personnel Committee. Three
weeks later, according to Harrington, OtiS re
signed. Harrington told Inspction that at
this time, Otis had information regarding
the checl,lng of fiscal matters, and this aiso
may have inl1uenced his decision to resign.

Harrington told Inspection that upon his
being 'elected Chairman, he called for an
audit of the books and contacted J, DeMat
teis, CPA, to conduct said audit. The audit
was made, the discrepancy found, the
Chairman reported the findings to the
Board, and the Board directed that the mat
ter should be reported to the proper govern
mental authorities.

Harrington and Rosenthal went to the San
Mateo county Dietrlct Attorney and, as a
reSUlt, the complaint w~s filed against Otis.

Harrington stated that the program was a

good, Viable, productive one, receiving much
support from the people In San Mateo
County. Harrington was very complimentary
regarding Rosenthal, the present Executive
Director. Harrington stated that the com
munity was very fortunate in obtaining the
services of a man like Rozenthal. He men
tioned that Rosenthal was very intelligent,
an excellent administrator, and a very nice
guy. Harrington pointed out that Rosen
thal was the original Director of the pro
gram and knew all facets. He, Harrington,
believes Rosenthal will continue to operate
a very good program and does 110t expect to
encounter difficulties such as the present
situation has presented. Harrington stated
that he did not beHeve the pUblicity given
the actions of Otis has Injured the program
nearly as much as it might have. He ex
plained to Inspection that he had been in
contact With the Bar Association and had
the assurance that members of said associa
tion were very Willing to accept a great
many cases normally handled by the Legal
Aid Society and this, by private practicing
attorneys, without fee. Harrington states
the program is very acceptable In san Mateo
County and will continue to Improve.

Harrington told Inspection that he ad
vocates more adequate aUditing from the
Federal level to preclUde Incidents akin to
the Otis case. He was most optimistic re
garding the future of the Legal Aid Society
of San Mateo County and was most coopera
tive with Inspection. His rapport with the
Bar Association Is a conslderahle factor with
regard to the operations of the Legal Aid
Society, Harrington concluded.

On september 28, 1971, Inspection inter
viewed Simon Rosenthal. Executive Director
of the Legal Aid Society of San Mateo
County, regardIng the case of Sheldon Otis.
Rosenthal was very receptive and coopera
tive. He told Inspection that he was the first
Executive Director of the program In 1966,
stayed two years, then went to the Office of
Economic Opportunity in Washington, D.C.,
Legal Services. He left OEO In April of 1970.
went to Europe until December of 1970.
Wlll1e there in London, he received a letter
advising that the position in San Mateo was
open, and he accepted. At the time of his ac
ceptance cf the position, he knew of some
of the problems but beHeved he could rectify
these difficulties.

RosenthaI told Inspection he started as
Executive Director on January 25, 1971. He
advised that Otis was hired in June of 1970,
submitted his resignation and left in ·Jan
'uary 1971. On Otis' last day, according to
Rosenthal, January 22, 1971, he met Otis,
talked to him about the program, and was
Impressed with him. He stated that in his
opinion Otis had a very high I.Q., was artic
Ulate, Intelligent, and Impressed everyone
he met. He believes that Otis' dlffiet~lty stems
from emotional problems, the nature of
which he could not explain, that preclpi
ta.ted his a.ctlons. Rosenthal mentioned that
it was his understanding that Otis had taken
an overdose of barbiturates causing his pres
ent lllness. Rosenthal told Inspection that
Otis was preViously employed on a. Govern
ment-funded program in Detroit but was
unable to state the name of the program or
Otis' capacity.

Rosenthal told Inspection that the par
ticular flaw he found In Otis was that he
was not an administrator. He stated that
under Otis, the program was an administra
tive fiasco.
. According to Rosenthal, the minutes were
not meaningful, the filing was poor, and
budget was overexpended, and personnel
problems ,existed. It took Rosenthal four
months to reorganize the program.

Inspection asked Rosenthal if he knew
why Otis had resigned from the program.
He answered that he beliel'ed Otis was aware
of the general admin1stratlve problems with
which he was unable to cope, that he may
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The PRESIDING OFFICER. On this
vote there are 68 yeas and 29 nays. Two
thirds of the senators present and voting
having voted in the affirmative, the clo
ture motion is agreed to.

LEGISLATIVE PROGRAM
Mr. GRIFFIN. Mr. President, I yield

myself 3 minutes.
I wonder if i could ask the distin

guished majority leader what the pro
gram is, so that we might have some
idea what the program is for the rest of
the afternoon or a.nything beyond today
that he can tell us.

Mr. MANSFIELD. Yes, indeed. I am
delighted that the distinguished acting
Republican leader has made the inquiry.

It is the intention of the joint leader
ship that we stay on this bill until a rea
sonable hour this evening-6 o'clock,
maybe 7 o'clock.

There may be votes in the meantime.
However, there will be no votes between
the hours of 4:30 and 5:30 this afternoon
because the Republican leadership will

McClellan
McClure
Scott,

William L.
Sparkman
Stennis
Thurmond
Tower
Young

Nelson
Nunn
Packwood
Pastore
Pearson
Pell
Percy
Proxmlre
Randolph
Ribicotf
Roth
Schweiker
Scott. Hugh
Stafford
Stevens
Stevenson
Symington
Taft
Talmadge
Tunney
Welcker
Williams

NOT VOTING-3
Gravel Hartke

Allen
Baker
Bartlett
Bennett
Brock
Byrd.

Harry F., Jr.
Cannon
Chiles
Cotton
Curtis

Buckley

The clerk will call the roll.
The assistant legislative clerk called

the roll.
Mr. ROBERT C. BYRD. I announce

that the Senator from Alaska (Mr.
GRAVEL) and the Senator from Indiana
(Mr. HARTKE), are necessarily absent.

I further announce that if present and
voting, the Senator from Indiana (Mr.
HARTKE), would vote "yea."

Mr. GRIFFIN. I announce that the
Senator from New York (Mr. BUCKLEY),
is necessarily absent.

I further announce that, if present and
voting, the Senator from New York (Mr.
BUCKLEY), would vote "nay."

The yeas and nays resulted-yeas 68,
nays 29, as follows:

[No. 17 Leg.)
YEAS-66

Abourezk Haskell
Aiken Hatfield
Bayh Hathaway
Beall Holllngs
Bellmon HUddleston
Bentsen Hughes
Bible Humphrey
Biden Inouye
Brooke Jackson
Burdick Javits
Byrd, Robert C. Kennedy
Case Magnuson
Church Mansfield
Clark Mathias
Cook McGee
Cranston McGovern
Dole McIntyre
Domenicl Metcalf
Dominick Metzenbaum
Eagleton Mondale
Fong Montoya
Griffin Moss
Hart Muskie

NAYS-29
Eastland
Ervin
Fannin
Fuibrlght
Goldwater
Gurney
Hansen
Helms
Hruska
Johnston
Long

HOWARD PHILLIPS,
Special Assistant to the Director.

CLOTURE MOTION
The PRESIDING OFFICER (Mr. BART

LETT). Under the previous order the Sen
ate will now proceed to the cloture vote.
The clerk will report the cloture motion.

The legislative clerk read as follows:
CLOTURE MOTION

We, the undersigned Senators, in accord
ance With the provisions of Rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close the debate upon the bill
(S. 2686), a blll to amend the Economic Op
pOl·tunity Act of 1964 to prOVide for the
transfer of the legal services program from
the Office of Economic Opportunity to a
Legal Services Corporation, and for other
purposes.

Robert Taft, Richard S. Schweiker, Gaylord
Nelson, William D. Hathaway, Harrison A.
Williams, Mark Hatfield, Alan Cranston,
James B. Pearson, Gale W. McGee, and John
V. Tunney.

J. Gienn Beall. Jr., Mike Mansfield, Adlai
Stevenson, Walter F. Mondale, Hugh Scott,
Jacob K. Javlts, Edward W. Brooke, Edward
M. Kennedy, and Wllllam Proxmire.

The PRESIDING OFFICER. Under the
previous order a quorum call provided
under rule XXII having been suspended
by unanimous consent, the Senate will
now vote the cloture motion.

The question is: Is it the sense of the
Senate that debate on S. 2686, to transfer
the legal services program from the Office
of Economic Opportunity to a Legal Serv
ices Corporation, be brought to a close?

The yeas and nays are mandatory un
der the rule.

ies of the minutes of the Board of Directors
from January 20 to September 22, 1971 (At
tachment #11).

Contracts with San Mateo County pollee
officials, San Mateo county District Attor
ney's staff and the Chairman of the San
Mateo Legal Aid Society'S Board of Directors
developed no information indicating that
Otis or other employees of the Ban Mateo
Legal Aid Society had been involved in con.
iroyersial or political matters.

OFFICE OF ECONOMIC OPPORTUNITY,
Washington, D.C., September 24, 1971.

Date: September 22, 1971.
Reply to Attn. 0/: Howard Phillips.
SUbject: Inspection of Legal Services activi·

ties In the prisons.
To"! John Buckley.

In connection with the other work which
your staff wUl be doing In this area, I call
your attention to the attached AP wire story
Which appeared In the Sunday star of Sep
tember 19. The story reports that an attor
ney for Angela Davis, Mr. Sheldon Otis, for
merly the Executive Director of the San
Mateo Legal Aid Society, has, been charged
with embezzling $10,000 from that organiza
tion.

Please develo).. a report for the Director
which determines:

a. Degree of Mr. Otis' involvement in radi
cal activities while an official of an OEO
funded legal services project.

b. The extent of involvement by other
personnel of that project In radical political
activities.

c. The facts about the embeZZlement
charge.

It would be appreciated If a report on this
matter could be available by October 5.

Thank you.

have recognized that he was not going to
have a free hand, and finally realized he
Just couldn't do what he wished to do in
all areas. These considerations coupled v.1th
the case of Otis attempting to dismiss an
other employee and not getting the support
of the Executive Board were, according to
Rosenthal, factors causing the resignation.

Rosenthal said he discovered that Otis had
opened a one-signature account which was
unusual and certainly improper, and Rosen
thal changed this. The bookkeeper, accord
ing to Rosenthal, became upset about checks
and the attitude of Otis and talked to him
about the situation. Then Rosenthal learned
that Otis had been intercepting bank state
ments and felt that the entire situation
should be examined. He talked to the Board
Chairman, and both decided that circum
stances called for an audit.

At the January 20th meeting, the Board
voted to have an audit of the books of the
program, and the firm of J. DeMatteis was
engaged to conduct the audit. The audit re
port came out in July and showed the with
drawals and subsequent deposits made by
Otis. This matter was presented to the Ex
ecutive Board, and the Board instructed
Rosenthal and Harrington to report the mat
ter to the proper authorities. This was done
and, as preViously stated, resulted in a com·
plaint being filed against Otis.

Rosenthal told Inspection that at first he
was very angry with Otis. Later, he mellowed,
especially In view of the fact that the money
was returned, and the work of the program
was not Impaired. The administrative prob
lems he had Inherited were solved by the
time Otis' dereliction was uncovered, and
Rosenthal feels that the situation merely
caused much more work for him.

Inspection asked Rosenthal if he knew
what use Otis made of the $10,000. Rosen
thal stated that he did not know; however,
in a telephone call he had with Otis, It was
indicated that it was to be used for personal
obligations and perhaps to appease the In
ternal Revenue Service.

Rosenthal told Inspection that Otis repaid
the money, $2,500 December 29, 1970 and
$7,500 on January 7, 1971. Rosenthal ex
plained to Inspection that the basic OEO
Grant is handled through the local CAP
and that the embezzled money was not from
the OEO grant money but from the Reginald
Heber Smith Fellowship Program Which,
Rosenthal claimed, was non-Federal funds.
Rosenthal stated that San Mateo County
controls the funds of the EOC program and
there is no problem there. The Heber Smith
funds come directly to the Aid program and
separate accounts are maintained, he said.
Monies are Federal in origin, but the direct
conduit Is through the universities.

Rosenthal told Inspection that at present
the program is a very good one; that It has
a good potential; that the staff is excellent;
that many dedicated people are working on
the program; and that he believes the prob
lems are solved.

Rosenthal pointed out that recently, pri
vate lawyers in the county have accepted
over 200 cases from the program without
fee. He, Rosenthal, believes the program has
been revitalized, and he Is getting more pro
fessionalism than ever before. He also told
Inspection that the Executive Board
consisted of 21 people, 12 of whom are
attorneys.

Rosenthal gave Inspection a copy of the
audit (Attachment #5), copies of the two
checks (Attachments #3 and #4), copy of a
letter he wrote to the Board Chairman at
tempting to expedite the audit (Attachment
#9), copy of the letter he wrote to Glenn
Carr, Director of the Reginald Heber Smith
Program (Attachment #6), copy of the Per
sonnel Listing (Attachment #10), copy of
his own resume (Attachment #2), and cop-
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have a meeting with the President of the
United States dming that time. So, any
votes during that period of time will pUe
up until they return.

Following the disposal of the pending
business today 01' tomorrow, we will then
take up the so-called Genocide Conven
tion and stay with that until it is com
pleted.

That is the best information that I can
give the Senate at this time, except that
if we finish the bill tonight we will come
in at noon tomorrow. If we do not finish
the bill tonight, we will come in at 10
o'clock tomorrow morning.

Mr. JAVITS. Mr. President, will the
Senator yield?

Mr. GRIFFIN. I yield to the Senator
from New York.

Mr. JAVITS. Mr. President., does not
the majority leader think that it would
be useful for the membership to have an
idea on how many amendments are at
the desk and by how many senators? We
were informed that 14 Senators have
amendmants at the desk and that the
amendments at the desk aggregate about
150. Many of them will not be called up,
I assume.

I give the Senator that information
because it bears on the statement he has
made.

Mr. MANSFIELD. The Senator knows
that is the usual situation at the time a
cloture motion is filed. As far as the
number of amendments which will be
offered is concerned, I will take a chance
at this time and ask for a show of hands
on the part of the Members who will
offer the amendments which they have
at the desk on this bill.

It looks like about eigl:t Senators. That
is not too bad.

Mr. GRIFFIN. Mr. President, of
course, we do not know how many
amendments each of the Senators will
offer.

Mr. MANSFIELD. I always play the
odds.

ORDER FOR ADJOURNMENT
Mr. MANSFIELD. Mr. President, in

anticipation that we will complete our
action on the bill today, I ask unanimous
consent that when the Senate completes
its business tonight, in joint session, it
stand in adjournment until the hour of
12 noon tomorrow.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MANSFIELD. If the bm is not fin
ished tonight, it is the intention of the
leadership to change that hour to 10
o'clock tomorrow morning, but that will
be done at an appropriate time today.

LEGISLATIVE PROGRAM
(CONTINUED)

Mr. MANSFIELD. Again, for the infor
mation of the Senate, Senators will meet
in this Chamber at 8:30 this evening for
the purpose of proceeding in a body from
the Senate Chamber to the Hall of the
House of Representatives, leaving the
Senate Chamber at the hour of 8:42 p.m.

ORDER TO VACATE VOTE ON CLO
TURE MOTION TOMORROW

Mr. MANSFIELD. Mr. President, I ask
tmanimous consent that the vote on the
cloture motion which was supposed to
take place on tomorrow had the cloture
Yote today failed be Vitiated.

The PRESIDING OFFICER. Without
objection, it is so ordered.

LEGAL SERVICES CORPORATION
ACT

The Senate continued with the consid
eration of the bill (S. 2686) to amend the
Economic Opportunity Act of 1964 to
provide for the transfer of the legal serv
ices program from the Office of Economic
Opportunity to a Legal Services Corpo
ration, and for other purposes.

The PRESIDING CFFICER. The bill
is open to further amendment. Who
yields time?

Mr. CURTIS. :.11'. President, I yield my
self 5 minutes.

The VICE PRESIDENT. The Senator
from Nebraska is recognized for 5 min
utes. The Senate will be in order.

Mr. CURTIS. Mr. President, I think
that every Member of this body has con
cern and compassion for the' poor. I be
lievt] that if we had a program that pro
vided legal aid to needy citizens when a
situation arises where a needy individ
ual or a needy farr.ily shOUld have legal
counselor perhaps legal assistance in one
of the courts, that would be an excellent
program.

Sometimes the poor person is faced
with a multiplicity of demands for the
payment of debts, and the only possible
way for him to work out a logical, work
able program to pay those debts is by
haVing proper legal counsel. Poor people
face evictions, and they, like every other
segment of our populace, have domestic
'problems and problems in juvenile court
and elsewhere.

Mr. President, those people, if free
services are not available in the given
communlty, shoula be provided with legal
talent to properly protect their interests.
That should be the sole and only pur
pose of a legal service agency of the
Government, Whenever we take the tax
payers' money to set up a Federal agency
to have the right and obligation to bring
class actions, when they are engaged in
such things as c:1allenging the validity of
an act of Congres:;, or where they are
carrying on th(.se many other legal activ
ities that are political in nature, the tax
payers should not be called upon to pay
the bill.

In other words, it amounts to this: If
there is an individual who is in distress
because of his problems or the problems
of his family, if he needs a lawyer and
there is none available, the service should
be provided. The taxpayers will not ob
ject to that. But it is absolutely wrong
to set up an agency supported by tax
funds for political purposes. to advance
political theories, to oppose the estab
lished government, or to fight for re
forms that fit in with a particular po-

utical philosophy of some individual or
group.

That is what this office has done, and
that is what they expect to do. If they
would confine their activities to helping
poor people with their individual prob
lems, this legislation would have been
passed weeks ago. I would have no ob
jection--

Mr. PERCY. Mr. President, will the
Senator yield for a unanimous-consent
request?

Mr. CURTIS. I am happy to yield to
the Senator from Illinois,

Mr. PERCY. I ask unanimous consent
that Mr. William Lytton of the Gov
ernment Operations minority staff be
permitted access to the floor during the
consideration of this measure and Yotes
thereon.

The VICE PRESIDENT. Without ob
jection, it is so ordered.

Mr. CURTIS. Mr. President, I would
remind the Senate that people of low in
come who do not aline themselves with
these people who bring the class actions
get no financial help from the Govern
ment to impose their theories upon the
country by means of the courts.

The VICE PRESIDENT. The Sena
tor's 5 minutes have expired.

Mr. CURTIS. Mr. President, I yield the
iloor.

The VICE PRESIDENT. The bill is
open to further amendment. If there
be no further amendment to be pro
posed--

AMENDl\1ENT NO. 892

Mr. BARTLETT. Mr. President, I call
up my amendment No. 892.

The VICE PRESIDENT. The amend
ment will be stated

The second assistant legislative clerk
proceeded to read the amendment.

Mr. BARTLETT'S amendment (No. 892) is
as foHows:

On page 19, after line 19, insert the follow
in"'·

(7) To provide legal assistance with re
spect to any proceeding or litigation which
seeks to procure an abortion unless the same
be necessary to save the life of the mother,
or to compel any individual or institution to
perform an a.bortion, or assist in the per
formance of an abortion, or provide faclllties
for the performance of an abortion contrary
the the religious beliefs or moral convictions
of such individuals or institutions.

The VICE PRESIDENT. How much
time does the Senator yield himself?

Mr. BARTLETT. Mr. President, I
yield myself such time as I may require.

The VICE PRESIDENT. The Senator
from Oklahoma may proceed.

Mr. BARTLETT. Mr. President, the
continuation of the legal services pro
gram in its present form means the con
tinued Federal funding of a program
which is an anathema to a substantial
portion of the American taxpayers.

Since its inception the legal services
p:'ogram has been active in the pursuit
of State and Federal laws prohibiting
abortion. They have beaten the drums
politically and legally for change in our
abortion laws.

UnfortunatelY they, and other parties,
have been quite successful. As we all
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know the U.S. Supreme Court has ne
gated all State antiabortion laws.

However, there remains some private
bastions protected from the dictat~s of
the Supreme Comt that abortions be per
formed. Many hospitals around the Na
tions and many doctors are saying no to
the performance of abortions.

Some of the legal services attorneys
now have their sights on these disenters
who because of conscience have said no.

Mr. President, the record on the activ
ities of the legal services lawyers on
abortion issues is long.

In 1969 OEO funded a national legal
program on health problems of the poor
located at the University of California
at Los Angeles. This was designed as a
backup center to provide supportive
services including collaboration in liti
gation involving health issues, develop
ment of materials for the use of legal
services attorneys and the coordination
of efforts in health law by legal service
attorneYs. In October 1969 the national
legal program on health problems of
the poor addressed all legfll services'
lawyers on the subject, of a then recent
Califol'nia Supreme Court decisioll ren
dering an abortion statute unconstitu
tional. They said:

Legal Services attorneys should begin
scrutinizing the impact of state abortion
laws on their clients and should assert the
rights of their clients before hospital abor
tion committees (if counsel is even permitted
to appear before such committees) -consid
eration shOUld be given to the filing of af
firmative actions. The National Legal Pro
gram on Health Problems of the Poor wl11
be glad to offer assistance to you with regard
to any of these matters.

Legal services lawyers were quick to
take up the challenge and abortion suits
were filed in numerous States.

In my own hometown in February
1971 the TuIsa Legal Aid Society filed a
brief arguing that the Oklahoma abor
tion law was unconstitutional, again fi
nanced by Federal dollars.

Mr. President, twice in recent elections
the people have spoken on how they feel
about abortion. Last November, the citi
zens of Michigan rejected legalized abor
tion by a 3 to 2 margin, and North Da
kota rejected a similar amendment by
3 to 1.

My amendment would prohibit legal
services attorneys fl'om involving them
selves with abortion issues. I have no
idea of the percentage but it is obvious
from the North Dakota and Michigan
vote that a substantial number of our
citizens are opposed to abortion on de
mand. We should not be using their tax
dollars to fund abortion advice and liti
gation programs.

I know the legal services lawyers can
find many productive areas in which they
can be helpful to the poor without in
cluding advice of dubious value concern
ing ab::>rtion procurement.

Mr. President, I hope that my amend
ment will be accepted. I urge my col
leagues to support :t. I believe that it is
consistent with the ideas of many sen
ators as to the confines of legal services
action and I hope that it will be accept
able to those on the other side.

Mr. JAVITS. Mr. President, will the
Senator from Oklahoma yield?

Mr. BARTLETT. I yield.
Mr. JAVITS. May I ask the Senator

to yield on his time as I am going to
need every minute of my time.

Mr. BARTLETT. I am glad to yield to
the Senator on my time.

l\Ir. JAVITS. May I ask the Senator
this question--
. The VICE PRESIDENT. The Chair
would advise the Senator that time can
only be yielded by one Senator to an
other, under the rule, by unanimous
consent. Is there objection?

Mr. JAVITS. Mr. President, a parlia
mentary inquiry.

The VICE PRESIDENT. The Senator
from New York will state it.

Mr. JAVITS. Where a Senator yields
to another Senator for a question, which
is entirely vlithin the rules, is any such
consent necessary?

The VICE PRESIDENT. A senator
may yield for a question, but may not
yield his time.

All'. JAVITS. I understand that. I
asked the Senator from Oklahoma to
yield to me for a question, and he has
done so, as I understand it.

Senator BARTLETT, would you tell us
this: Your amendment uses the word
"or" at the beginning of line 4 of the
amendment after the word "mother". Is
that a disjunctive or a conjunctive?

The reason for asking that is this:
Is it the purpose of the Senator's amend
ment to prevent legal services from com
pelling anyone to do anything, either the
prospective patient or the hospital, or
the doctor, and so forth, from acting in
respect to, "an abortion contrary to
the religious beliefs or moral convic
tionsof such individuals or institutions,"
we have done that here a number of
times. If the Senator's purpose, on the
other hand, is to make that disjunctive
to cover the first three lines, that raises
the direct question of action for a poor
person to enable that person to do what
he may wish to do.

May we know what is the Senator's
purpose, because that word "or" could be
construed either way, either as conjunc
tive or disjunctive.

lvIr. BARTLETT. The Senator is speak
ing of the first word on line 4, the "or"
and not the second? The would be con
junctive. But I want to make certain that
we are still-let me ask the Senator a
question--

Mr. JAVITS. Yes.
Mr. :aARTLETT. You would not inter

pret this provision, or this provision using
the word "or" as conjunctive to permit
the legal services to make a class action
in favor of abortion and that kind of
thing which has bee.l done? The Senator
is speaking more of the individual case,
of a mother pursuing her desires.

Mr. JAVITS. That is correct. Well, a
class action would have to proceed
against an institution. 'Vhat we are doing
is saying that we may not have legal serv
ices start such a class action to make an
institution do something contrary to the
religious beliefs or moral convictions
which prevail in that institution. Obvi
ously, of course, an institution has no
mir.d of its own--

Mr. BARTLETT. Right.

Mr. JAVlTS. But ifthatlsthe thrust
of it, I think, \l;ith the. understanding
that we may have to make that thrust
clear in conference, personally I see no
objection to it; but perhaps the manager
of the bill would have a different view.

I might say to the Senator from Wis
consin that, as I construe it, what the
Senator is seeking to do is to prevent
legal services from being used to compel
an individual or an institution from
doing something with respect to abor
tion which is against the religious be
liefs or the moral convictions of that
individual or that institution.

Mr. NELSON. Is that part of the law
now?

Mr. JAVITS. There is nothing specific
in the law--

Mr. NELSON. As to legal services there
is nothing in the existing law.

Mr. JAVITS. I have no doubt that
they do no such thing under the current
program.

Mr. NELSON. But we have adopted
similar provisions in other legislation.

Mr. JAVITS. We have. The dIstin
guished Senator from Idaho (Mr.
CHURCH) has been the principal author
of those provisions.

Mr. NELSON. Is the Senator making
or suggesting a modification?

Mr. JAVITS. The only other modifica
tion I was going to suggest to the Senator
is what has been pretty much the rubric
in these matters, to save the life or to
protect the health of the mother. But I
have to leave that to the Senator, in
view of the fact that we. are under strict
rules regarding other amendments than
the one the Senator has proposed.

Mr. BARTLETT. If I understand it
correctly, in line 3, it says "unless
the same be necessary to save the life of
the mother,".

Mr. JAVlTS. And we would write in
there-that is, if the Senator wishes to
follow the suggestion I am making, "or
to protect the health" of the mother.

Mr. BARTLETT. Well, I think we could
discuss that. I think the problem there is
the definition that has been used as to
the meaning of "health." We might have
to define the terms.

Mr. JAVITS. We could say "to protect
a serious threat to the health of the
mother."

Mr. BARTLETT. I feel that this ex
presses it the way most people would
look on it. The Senator is getting into
the argument of the Supreme Comt
about the health of the mother, which
of course has been interpreted in such a
way that her health can possibly be her
desires and her general feeling and not
her physical health.

Mr. JAVITS. MaS I say, Senator, if it
were her desires, this amendment would
not apply, because the amendment
says it is "contrary to the religious be
liefs or moral convictions of such indi
viduals or institutions." If it were con
trary to her religious beliefs of moral
conVictions she undoubtedly would not
be consenting. I am thinking of a situa
tionshort of death where we might have
a very serious intent.

Mr. BARTLETT. I should like to ad
vise the Senator from New York that it
really expresses what I ",ish to convey
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there. I think it is a very proper provi
sion. I have real concerns with the use of
the word in this instance, because of the
way it has been defined and interpreted,
which is contrary to most people's beliefs.

Mr. JAVITS. The Sen2-tor from Cali
fornia (Mr. CRANSTON) has just sug
gested to me, and while I have the floor
I will do it for him, that it would be
clearer that the word "or" at the begin
ning of line 4 of the amendment be con
junctive and not disjunctive, if in line 6
of the amendment, a comma. were to be
inserted after the word "abortion".
Would the Senator read it from that
point of view and see whether he would
agree?

Mr. BARTLETT. The Senator is sug
gesting a comma after the word "abor
tion"?

Mr. JAVITS. On line 6, so that it would
read "or provide facilities for the
performance of an abortion, comma, con
trary to".

Mr. BARTLETT. Yes. I think that
would be agreeable.

Mr. JAVITS. The Senator would need
to ask wlanimous consent to make that
change.

Mr. BARTLETT. Mr. President, I ask
unanimous consent to insert a comma
after the word "al:ortion" on line 6 of my
amendment.

The VICE PRESIDENT. Without ob
jection, the modification is so made.

Mr. JAVITS. Mr. President, I h9.ve no
further comments. I have made my com
ments.

Mr. NELSON. rvlr. President, a similar
amendment was adopted on the fioor of
the House by a large vote so that the is
sue is in conference. There is some dif
ference in language. We are going to have
to deal with the issue in conference
whether this is adopted or not. I hwe no
objection to taking the amendment to
conference.

The VICE PRESIDENT. The question
is on agreeing to amendment No. 892 of
the Senator from Oklahoma (Mr. BART
LETT) as modified.

The amendment was agreed to.
The VICE PRESIDENT. Who yields

time?
AMENDMENT NO. 782

Mr. BROCK. Mr. President, I yield
mySelf 5 minutes and call up my amend
ment No. 782.

The VICE PRESIDENT. The amend
ment will be stated.

The legislative clerk read as follows:
Amendment lntended to be proposed by

Mr. BaocK to S. 2686, a blll to amend the
Economic Opportunity Act of 1964 to provide
for the transfer of the legal services program
from the Office of Economic Opportunity to a
Legal services Corporation, and for other pur
poses, v12: On page 4, after llne 2, Insert the
following:

(c) The Corporation created under this
ACt shall be deemed to have fUlfilled the pur
poses and objectives set forth in this Act.
and shall be llquidated on June 30, 1978. un
less sooner terminated by Act of Congress.

l\!r. BROCK. Mr. President, this is a
simple amendment. It would limit the life
of the Corporation to 5 ~'ears, at which
time it could be authorized by Congress
again. Itspurpose is to conform with the
House bill which passed the full House.

r quite honestly am not sure why an

unlimited authorization was included in
the pending bill. It seems that if Con
gress has a constitutional responsibility,
one of the more fundamental responsibil
ities imposed on us is to review and re
evaluate our programs.

I suggest that this is no different from
any other Federal program, whether it is
welfare or poverty or national defense or
even Radio Free Europe. All these things
should come back to this body for review,
to see that the people for whom the pro
gram was intended are being benefited,
as the design States.

I have no major pitch to make on this
particular amendment, except to suggest
that I think it would be in the interests
of the proponents of the bill to accept it
and to go on to some of the more funda
mental questions.

I reserve the remainder of my time.
The VICE PRESIDENT. The question

is on agreeing to the amendment.
Mr. NELSON. Mr. President, the bill

authorizes $71,500,000 for fiscal year
1974, $90 million for fiscal year 1975,
and $100 million for fiscal year 1976, and
eaeh subsequent fiscal year. I am sure
that the authorizing committees will
consider a further specific authorization
after fiscal year 1976. In fact, we would
have to make an appropriation every
year. If Congress wished to· do so, the
program could be terminated with re
spect to any year by refusing to give an
appropriation. Congressional review
through the appropriations process is
adequately provided for in the bill. So I
oppose the amendment.

Mr. BROCK. Would the Senator agree,
then, that the effect of what he has said
is to turn over the oversight responsibil
ity of this program to the Committee on
Appropriations instead of his own?

Mr. NELSON. No. When we get
through with the 3 years of modestly
rising authorizations, having provided
no further increase in the level of the
authorization after fiscal year 1976, \,;e
will have to consider another authoriza
tion. Furthermore, the authorizing com
mittees will continue to exercise over
sight responsibilities, as is our duty. In
any event, the program can be termi
nated if Congress decides at any time not
to appropriate the funds for a particular
fiscal year.

Mr. JAVITS. Mr. President, I yield
myself 1 minute.

The problem with all these operations
is that the people who work for you have
to have some concept that it has some
continuity. Undoubtedly, with many
young lawyers attracted tc the operation
of public service law, we are going to
have lawyers some of whom are career
ists and some of whom are undertaking
it for a reasonable period of time.

I believe that Senator NELSON has
properly made the point that this re
mains \\ithin our power to terminate at
any time by denying apl,ropriations.

As to the question of tw"ning over au
thority to the Committee on Appropria
tions, we turn over a great deal of au
thority to them, anyh::Jw, even within
these authorizations.

Another point that should be raised in
this connection is that the provision of
one of the sections of our bill is rather

important in this regard. I invite atten
tion tJ section 1007(gl, at page 2l.

The VICE PRESIDE:t\T'],'. The 1 minute
of the Senator has expired.

Mr. JAVITS. I yield myself 1 addi
tional minute.

That section reads:
(g) The Corporation shall provide for com

prehensive. independent study of the exist
Ing stair-attorney program under this Act
and, through the use of appropriate demon
stration projects, of alternative and supple
mental methods of dellvery of legal services
to el1gible clients, including jUdicare, vouch
ers, prepaid legal insurance, and contracts
with law firms; and, based upon the reSUlts
of such stUdy, shall make recommendations
to the President and the Congress, not later
than two years after the first meeting of the
Board, concerning Improvements, changes,
or alternative methods for the economical
and effective delivery of such services.

So I think that by limiting it to 1978,
we restrict the opportunities for using
the program under the corporation, in
order to make more nearly perfect the
effort to give this t~'pe of service to the
poor.

In view of the other locked-in pro
tections afforded by the law-to wit, ap
propriations and no fixed-sum author
iza.tion after 3 years-I agree WIth the
Senator from Wisconsin that the amend
ment shcuId be rejected.

The VICE PRESIDENT. The 1 minute
of the Senator has expired.

Mr. HELMS addressed the Chair.
The VICE PRESIDENT. The Senator

from North Carolina is recognized.
Mr. HELMS. I yield myself such time

as I may require.
Mr. President, when I was young and

first learning to play chess, I invented a
motto that I have found useful in ether
"Nays in the years since. It goes, "When
in doubt, allow yourself an out." I am
in great doubt about the merits of the
Legal Services Corporation, and so am
anxious to allow the country an "out"
should my suspicions prove well-founded.
ThIs "out" is offered by Senator BROCK
in an amendment to section 1003 of the
Legal Services Corporation bill. The
Brock amendment, No. 782, would add
to section 1003 a subsection stating:

The Corporation created under this Act
shall be deemed to have fulfilled the purposes
and obJectives set forth In this Act, and shall
be liquidated on June 30, 1978 unless sooner
terminated by Act of Congress.

It is interesting, is it not, that so con
troversial a bill lacked, u.tltil this amend
ment, a specific ren~inder of Congress'
right to cessate operations of its crea
ture? "Unless sooner terminated" is the
wording. Of course, Congress has this
right in all cases, to uncreate whatever it
has created. I do not know offhand of
any insta!1ces where that right has been
exercised; but that does not alter its
legitimacy. All the same, it is reassuring
that it is restated so explicitly in this
~mendment..

The automatic liquidation is a rela
tively uncommon provision, one I con
sider an excellent idea, however, espe
cially in light of the problematic nature
of the corporation under discussion. As I
said initially, when in doubt, leave an
out. If the Legal Services Corporation
proves to be plagued with all the prob-
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lems that made OEO legal services a con
stant worry and frustration, and gener
ates the popular disapproval and sochl
conflict that OEO's project did, even if
there is too much support in Congress to
cut it off at an early stage, there is the
probability it will not get tenured: By
1978, it will automatically go out of exis
tence. A new bill and a new piece of legis
lation would be required to continue it.
If, on the other hand, the corporation
functions smoothly and is universally
agreed to be beneficial and desirable,
legislation to reestablish it should not be
hard to get through Congress.

Just as an unruly son or daughter is
restrained scmewhat when away at col
lege by recognition of the fact that papa
could cut off the money, so the legal
services activits, who have shown them
selves to be antiestablishment and radi
cal in the past, could find themselves
calmed down by the recognition that if
they do not behave properly, their water
will be cut off in 1978. Legal services op
eratives have been notoriously inconsid
erate of the public, who pay their sal
aries, let me remind E'enators, in the
pursuit of their ideological and minority
dictated campaigns. Anything to render
them more responsive to the public is
desirable. That is the thrust of many of
the amendments that are going to be of
fered, a direction I heartily encourage.

Let me cite. an example of what I am
spealdng about. About a year and a half
ago, in June 1972, a letter was mailed to
all Reginald Heber Smith fellows. It was
mailed under the Wayne County Neigh
borhood Legal Services Centers and was
written by one Elaine Palo, a lawyer with
the Detroit legal services office, who
signed herself, "Yours in the struggle,
Sister in Detroit." The letter was essen
tially a strategy plan for lobbying to in
sure refunding of the Reginald Smith
fellowship program at the different uni
versities which sponsor it. Advice is
clearly marked out in the letter to "co
ordinate community support," "contact
your law schools." I suppose this type of
advice is what would be considered, ac
cording to the bill presently before us,
as "necessary to the provision of legal
advice!' I certainly see no provision in
this bill which would preclude this kind
of self-interested concerted effort to in
fluence decisionmaking.

Elaine Palo's letter is interesting from
other points, too. Evidently, she never
learned that the possessive of "it" is
spelled without an apostrophe: Every
where she means to make "it" possessive,
she spells it "it's," which, as I am sure
you all recall, is the contraction form
of "it is." So much for her grammar. As
for her language, let me repeat, insofar
as permissible in the Chamber, her last
sentence: "Don't let them --- us
over!" Now, I ask Senators, is this the
kind of person we wish to be fostering
and encouraging? I do not believe Elaine
Palo of Detroit is unique: I strongly sus
pect, sadlY, that she is typical of the rude
and ill-bred young lawyers fostered by
legal services.

As to her spelling, when the proper
name of the United states appears in
her letter, she spells it with a "k," as in
the sentence "My advice for you all out

there who are working for a better world
in Amerika is * * *." I am sure she would
not consider my giving this speech to be
working fer a better world in her "Amer
ika," and I am quite sure she is correct:
I am working for a better world in Amer
ica.

Of course, there is no way to insure
the standard or quality of lawyers under
legal service programs. We are not al
lowed political tests of lawyers involved
with this potential corporation; I am
sure we would not be allowed to even in
quire whether a candidate is a Commu
nist. Obscenity and profanity and anti
patriotism would be considered beneath
attention by the ideological forces be
hind thi3 bill. They are not beneath my
consideration, however; in fact, I con
sider them rather important, because the
existence of obscenity indicates the ex
istence of bitterness and contempt un-
derneath the surface. .

There is no reason why American tax
payers should be forced to continue
financing and funding such uncivil, anti
American individuals and the activities
they foster. Yes, a second chance can be
argued. I am not sure I would argue for
it, but if it must be given, at least let us
insure that the second chance does not
prove an eternal plague to the country.
Let us incorporate into the legislation a
way out of its perpetuation, for the sake
of American citizens.

Mr. BROCK. Mr. President, if I may
just take 1 or 2 minutes to pursue this
point, I think I have some time reserved
from my previous request, which I will
use.

Let me put it in rather specific terms.
I do not blame the people of this coun
try for becoming a little worn out with
Congress when it does things such as we
have in this bill, where congress author
izes a new corporation to evaluate itself
and to tell us what a great job they are
doing. I could wlite that report. I could
write it down to the dotted "i" and the
crossed "t": "We're doing a great job.
All we need is more men and more
money." That is what we are getting now.
We do not get an adequate evaluation of
ongoing Federal programs. Om' commit
tees are not exercising a responsible
oversight function in too many cases. We
continue programs j;ears beyond their
effective end point.

We wonder why the people of this
country become frustrated. If they read
this bill and saw that we not only refuse
to reevaluate ourselves but also authorize
the Corporation to reevaluate itself, I
think we would understand why we have
a problem in gaining and keeping their
confidence; and why they believe we
have abused the rights and privileges
which they delegated to us.

It seems to me that it is absolutely
fundamental to the comtitutional proc
ess that someone in G')vernment exercise
an oversight, review. and reevaluation
function. If it is not going to be Congress,
then it is the Executive. Nobody elects
the head of this proposed Corporation.
nobody elects anybody on the board of
the proposed Corporation any more than
they elect the Spcretary of Health, Edu
cation, and Welfare or the Secretary of
Defense.

The fact is that it will not be inde
pendently audited,independently re
evaluated, and independently controlled.
It is going to be independent of the politi
cal process itself,· and I simply cannot
accept that as something I can support
in representing my constituents.

Mr. JAVITS. Mr. President, I yield
myself 1 minute.

I point out also that the way the
board is set up-and that was the big
struggle-it is a board of 11, completely
in control of the President, subject to the
confirmation process of the Senate. The
board is staggered, with the term of
office of each member of the board 3
years, and various other staggered
terms. The minute you get into the first
stagger, which will be well within 1978,
you appoint members of the board be
yond the 1978 term. That is an added
reason-together with the appropriations
matter-the amendment should be
rejected.

Mr. DOMINICK. Mr. President, I yield
myself 2 minutes out of my allotted time.

There is a good deal in the RECORD, I
say to the distinguished s.enator from
New York and to the distinguished Sen
ator from Wisconsin, about such sums
as may be necessary for the first 3 years.
In fact, that is not so. On page 24 of the
bill, it says "$100 million for the fiscal
year ending June 30, 1976, and for each
subsequent fiscal year." So what we are
doing is saying that we are going to au
thorize the appropriation of $100 million
as far into the future as infinity, unless
we have some deadline.

It would seem to me only reasonable
that we go forward with the amendment
of the Senator from Tennessee so that at
least we know what kind of burden we
are putting on the governmental budget
down the line. I already have joined on
a fiscal affairs project so we can deter
mine 5 years in advance what we are
going to do.

But here we are saying $100 million
forever. That is taxpayer money, and not
money we put out on a printing press, al
though sometimes it seems like it with
the inflation rate and the constant rais
ing of the debt limit.

So it seems to me that somewhere
along the line we should have a check
and balance, as the Senator from Ten
nessee so aptly said, so we can review the
program to see if it is running satisfac
torily and if it is not, to make such
changes as we need to, and not appro
priate beyond 1978.

On. that basis we are talking about
close to a half billion dollars counting all
the years of authorizations that are
spelled in the bill, l:\nd $100 million there
after. It does not seem to me that the
proposal is unreasonable and I think that
if Senators will listen carefully, they will
accept this proposal. We are not trying
to kill the bill. All we are saying is: Give
us a chance to review it at a later date.

Mr. BROCK. 1\<11'. President, I suggest
the absence of a quorum.

Mr. CRANSTON. On whose time?
The PRESIDING OFFICER (Mr.

BARTLETT). The time is not charged to
either side.

The clerk will call the roll.
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AMENDMENT NO. 898

Mr. COTrON. Mr. President, I call up
my amendment No. 898.

The PRESIDING OFFICER. The clerk
will report the amendment.

The legislative clerk read as follows:

a member of my staff, may have the
privilege of the fioor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOMINICK. Mr. President, I ask
unanimous consent that Mr. Bohan, a
member of the minority staff, be given
the privilege of the floor during the pro
ceedings.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FANNIN. Mr. President, I yield
myself 15 minutes.

The PRESIDING OFFICER. The Sen
ator from Arizona is recognized for 15
minutes.

Mr. FANNIN. Mr. President, I find my
self at odds wlth the committee report
from its beginning to end. In the fifth
paragraph of page 2 of the report it
states:

The federally funded legal services pro
gram-of the Economic Opportunity Act of
1964 has been one of the most effective pro
grams in the continuing war on poverty, and
the Federal Government therefore has a
major obligation to continue the program.

Effective for what? I agree that it has
been effective for law reform and law
changes through the courts rather than
Congress, but I violently disagree that it
has been effective especially in the last 5
years in performing the services for the
poor in the activities which I believe it
should have been performing. I also want
to stress the words "continue the pro
gram." They illustrate the determination
of the committee to continue the activi
ties of Legal Services lawyers in fields for
which taxpayers' money should not be
spent.

On page 6 of the report, I find the
statement that "the corporation will pro
tect the integrity of the lawyer-client re
lationship." I submit that the bill does
exactly the opposite. Where is the light
of the client to select his own lawyer?
Where is the right of the client to deter
mine whether his case should be settled
or appealed or dismissed? Where is the
right of the poor client to have his case
accepted at all? These are just a few of
the rights of the client that have been
traditional in the American system and
which to me mean the "integrity of the
lav,'Yer-client relationship."

The next sentence states that it will
remain accountable to the public through
congressional appropriations. It is be
cause that is the absolute only control
which this bill provides that I am fight
ing its passage here.

On page 9 of the report, theeommittee
sets forth six high sounding policies and
purposes, most of which I agree with.
However. in statement (2) I again find
the words "the continuation of the pres
ent vital legal service program." That
is precisely what I do not want to do.

Still on page 10, the committee sets
forth the primal'Y criteria for selection
to the Corporation Board. They state,
'''adequately representative of the or
ganized bar," with which I agree, except
that I do not know whether "organized
bar" means the American Bar Associa
tion, the National Lawyers Guild or other
bar associations. The next criteria is
"legal education." Here come the pro
fessors and I have discovered that there

0~1 page 24, line 20, after "1974," insert the
word 'land".

On page 24, line 21, beginning with the
word "and" strike out through the word
"year" in line 22. .

On page 24, line 25. beginning with "Subse
quent" strike out all through "designate," in
line 2, page 25, and insert: "Subsequent au
thorizations and appropriations shall be for
not more than two fiscal years,".

On page 25, line 5, strike out "such".

Mr. COTTON. Mr. President, I can
explain my amendment in 3 minutes. It
is a milder amendment than the one that
has just been rejected by the Senate.

As I understand it, the present bill pro
vides that in the future the amounts au
thorized for the remainder of this year
and the increased amounts authorized
for next year and in subsequent years of
the authorizations may go 3 years in
advance.

Mr. President, I think it is not good
procedure to have such authorizations.
One of the things which we have to do is
to draw a line here.

The only change my amendment would
make is that it does not cut it off, but
simply says that the authorization can
not be for more than 2 fiscal years.

That means that they would have to
come back to the authorization com
mittee.

Mr. President, it has just been sug
gested to me that if my amendment is
modified so as to provide for 3 years'
authorization in advance, but that the
Appropriations Committee can ony have
2 years in advance, the committee might
be willing to accept it.

I am willing to amend my amendment
to that effect if the committee is willing
to accept it.

Mr. JAVITS. Mr. President, I am will
ing to accept that amendment,

Mr. COTTON. Mr. President, I modify
my amendment to provide that the au
thorization may be for 3 years in ad
vance, but the appropriations will not be
for more than 2 years in advance. I am
not satisfied with this amendment, be
cause I feel that the Appropriations
Committee should go over this every
year, but I accept the compromise in
order to save the amendment.

The PRESIDING OFFICER. The
amendment is accordingly modified.

The amendment as modified, reads as
follows:

On page 24. line 22, beginning with the
word "and" strike out through the word
"year", and delete the conuna at the end of
line 21.

On page 24, line 25. beginning with "Sub
sequent" strike out all through "designate,"
in line 2, page 25, and insert: "Subsequent
appropriations shall be for not more than
two fiscal years,".

On page 25, line 5, strike out "such".

Mr. NELSON. Mr. President, I have no
objection to the amendment. I am per
fectly willing to accept the amendment
as modified.

The PRESIDING OFFICER. The
question is on agreeing to the amend
ment of the Senator· from New Hamp
shire (putting the question).

The amendment was agreed to.
Mr. HELMS. Mr. President, I ask

tL'"lunimous consent that Mr. Ron Parker,

Helms
Hruska
McClellan
McClure
Roth
SparknlA.U
Stennis
Stevens
Taft
Thllrmond
Tower
Weicker

Nunn
Packwood
Pastore
Pearson
Pell
Percy
Proxmire
Randolph
Rib!coff
Schweiker
Scott, Hugh
Stafford
Stevenson
Symington
Talmadge
Tunney
Williams
Young

NAYS-56
Humphrey
Inouye
Jackson
Javits
Johnston
Kennedy
Long
MagnUSon
Mansfield
Mathias
McGee
McIntyre
Metcalf
Metzenbaum
Mondale
Montoya
Moss
Muskle
Nelson

NOT VOTING-7
Gravel Scott,
Hartke William L.
McGovern

Buckley
Church
Fulbright

So Mr. BROCK'S amendment was re
jected.

Mr. JAVITS. Mr. President, I move to
reconsider the vote by which the amend
ment was rejected.

Mr. PASTORE. Mr. Presirlent, I move
to lay that motion on the table.

The motion to lay on the table was
agreed to.

Abourezk
Aiken
Bayh
Bentsen
:Bible
Brooke
Burdick
Cannon
Case
Clark
Cranston
Eagleton
Hart
Haskell
Hatfield
Hathaway
Hollings
Huddleston
Hughes

Allen C')tton
BtJ<cr Curtis
Bartlett Dole
Beall DCriltnici
Bellmon Dominick
Bennett Eastlan,l
Biden Ervin
Brock Fannin
Byrd, Fong

Harry F., Jr. Gclclwater
Byrd, RDbert C. Griffin
Chiles Gurney
Cook Hansen

The legislative clerk proceeded to call
the roll.

Mr. BROCK. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BROCK. Mr. President, I ask for
the yeas and nays on the pending amend
ment.

The yeas and nays were agreed to.
The PRESIDING OFFICER. The ques

tion is on agreeing to the amendment.
The yeas and nays have been ordered,
and the clerk will call the roll.

The legislative clerk called the roll.
Mr. ROBERT C. BYRD. I announce

that the Senator from Alaska (Mr.
GRAVEL), the Senator from Indiana (Mr.
HARTKE), the Senator from Idaho (Mr.
CHURCH), the Senator from Arkansas
(Mr. FULBRIGHT), and the Senator from
South Dakota (Mr. MCGOVERN) are ne
cessarily absent.

Mr. GRIFFll"i. I announce that the
Senator from New York (Mr. BUCKLEY)
and the Senator from Virginia (Mr.
WILLIAM L. SCOTT) are necessarily
absent.

The result was announced-yeas 37,
nays 56, as follows:

[No. 18 Leg.]
YEAS-37
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are both good and bad professors. The
next criteria for membership on the
Board is that they must be representa
tive of Legal Service attorneys. After
learning about the many horrible ex
amples of activities of Legal Service at
torneys, I am greatly disturbed by this
one. Will this member, or members come
from those who want t<> use taxpayers'
money for legal and social reform or
from the many truly dedicated, qualified
lawyers \'iho have performed admirablY
in serving the poor in processing their
individual cases? The la,.,t criteria is "or
ganizations involved in the development
of legal assistance for the poeI'. Again,
this one is suspect from my viewpoint.

Mr. Presiden~, page 10, sections 1004
(c), (d) and (e) takes us into some ex
tremely controversial matters. Section
1004(c) provides that Board members
shall not be deemed Federal officers or
employees. Section 1004(dl gives the
Board the power to elect its own Chair
man after the initial Chairman. Section
1004(e) provides that the Board has the
sole power to remove a member.

APPOINTMENT OF THE CHAmMAN

Mr. President, there is a serious con
stitutional question raised by the com
mittee bill in its provision that the
Board of the Corporation "shall annually
elect a Chairman from among the rotat
ing members" arti:;le 11, clause 2 of the
constitution reads "He <the President)
shall have the power, by and with the
advice and consent of the Sena':e * • •
and all other Officers of the United
States * • .".

In Myers v. United States 272 U.S. 52,
118, the Supreme Court stated "The re
quirement of the second section of article
11 that the Senate should advise and con
sent to the Presidential appointments,
was to be strictly construed." Further
more, the Constitution prescribes two
modes of appointment of the officers of
the Government-appolnted by the
President with the advice and consent of
the Senate, and appointment by the
President alone, the courts, or heads
of depattments. In United States v.
Germain 99 U.S. 508 the Supreme Court
stated "That all persons who can be said
to hold an office under the Government
about to be established under the Con
stitution were intended to be inclUded
within one or the other of these modes
of appointment there can be but legal
doubt."

Mr. President, is this why the commit
tee chose to make the Legal Services
Corporation a District of Columbia
Corporation rather than give it a Federal
charter? Is t:i.1is the reason why the com
mittee provided "members of the Board
shall not, by reason of such membership,
be deemed officers or employees of the
United States?"

There is no judicial precedent existing
upon the exact point of what the com
mittee has done. The same may be said
about the removal powers. The commit
tee bill provides that "a member of the
Board may be removed by a vote of seven
members for malfeasance in office or
persistent neglect of or inability to dis
charge duties. or offenses involving moral
turpitude and for 110 other cause." My
quarrel with this is in giving that con-

trol to seven members of the Board. The
committee is here carrying out that
part of its policy statement "insulated
from political pressures" with a venge
ance. The executive is to have no power
ConJress is to have no power. The
Corporation's Board is given final power
of removal of a fellow member no matter
what the degree of his offensives may be.
. Section l0004(f) gives the Governor of
each State the power to appoint a nine
member advisory council for his State.
When I started· to read this section, I
had a gEmmer of hope. The states were
to have something to say and do about
Legal Services. The glimmer faded when
I read on to find that the Governors'
power of appointment is limited by the
same type of criteria u~ed for appoint
ment to the Corporation's Board. All my
hopes for State's rights were extinguished
when I read, "The sale function of
such-8tate-advisory councils will be
to notify .the Corporation of any appar
ent violations of this legislation."

On page 11, Mr. President, section
1004m provides for a National Advisory
Council. The committee bill is extremely
vague as to just what purpose this Na
tional Advisory Council is to serve except
to Eay that there has always been one.
Here again, I am more disturbed by some
of the qualifications for membership
upon this Council. I have no objection to
the various American Bar Association
groups and the Association of American
Law Schools, but why the project ad\i
sory group. the Organization of Legal
Back-Up Centers, the National Clients
Council, and individual legal assistance
attorneys?

On page 12, subsections 1005(e) (2) (Ii
provide that employees of the corpora
tion are to be treated as private em
ployees. I am curious as to the reason for
inserting "those concerning labor rela
tions." Does this mean that the new
Corporation is to take all of the incum
bent Legal Service employees and attor
neys and be saddled with the existing
union contract which I understand
leaves much to be desired?

Again on page 12, section 1006(a) au
thorizes the continuation of the so-called
"back-up centers." While I have com
mented at length upon this in prior re
marks during this debate, I was some
what startled to read the unqualified en
dorsement of their past activities and the
statement, "They are of utmost impor
tance for the continuation of first rate
quality legal services." The committee
commends "clinical legal education, re
search, specialized litigation and the
training in the area of paraprofessional
personnel." The committee is blind to the
stories of illegal, unauthorized, and mis
use of taxpayer's money by legal services
attorneys over the last 5 years or chooses
to ignore them.

On page 13. section l006(b) (1) (2) is a
meaningless section in that it simply re
quires compliance with the guidelines and
extensive requirements that the law re
quires. I agree that they are "extensive"
but there always appears a loophole or
exception which renders them meaning
less. The same may be said of section
1006(b) (3).

Section 1006(b) (4) uses the words "au-

thorized to provide legal assistance." In
my opinion, if we are to provide the best
legal services to the poor, I believe
lawyers performing the services should
be "admitted to the bar of the State."

On pages 13 and 14, section 1006(b) (5)
prohibits employees of any recipient from
engaging or encouraging others to en
gage in public demonstrations, picketing,
boycotting or striking. I agree, but here
again we find an exception which mayor
may not render the prohibition meaning
ful. Also, the accused employee gets all
the hearing and other rights which may
end up with the caution, "don't do it
again."

On page 14, section 1006(b) (6), in tell
ing the Corporation to meet the needs of
recipients who speak a language other
than English would apparently insure
legal services to the many Spanish speak
ing citizens of my State of Arizona. With
this provision, I am in entire agreement.

Section 1006(d) (3) and 1007(a) (6)
prohibit political activity. But, here again
we find the exception: "These provisions
do not limit the right of attorneys to
provide necessary legal advice and rep
resentation to eligible clients with re
spect to such clients' legal rights and re
sp<>l1sibilities." I must confess that I am
not sure what this means or how it
would be interpreted.

Section 1006(d) (4) provides that th6
Corporation may not make funds or per
sonnel available for use in advocating or
opposing any ballot measures, initiatives,
or referendums. So far, so good. But
? gain the exception appears, "except as
necessary to provide legal advice and
representation by attorneys to eligible
clients to their legal rights and responsi
bilities in connection with such matters."
1'.'1:1'. Pi'esident, it is my underst&nding
that Legal Service lawyers had plenty
to do with labor boss Caesar Chavez'
attempt to recall the great Governor of
my state of Arizona. Is Mr. Chavez an
eligible client? Possibly, if the salary he
takes from his union is what he says it is,
If so, does he have a right to advice as to
hov, to go 2.bout recalling the Governor
now that his first attempt failed? Does
Mr. Chavez have a legal right based upon
how the signing into law of a farm bill
might affect his union? I do not know.
What I do know is that taxpayers' money
should not be used as it was used in that
instance. Mr. President, the more I read
the committee's report. the more evident
it is to me that there is a determination
to continue, unchanged, a Legal Service
program that has existed for 5 years, de
voting a grooat part of its time and money
to projects which we would not author
ize.

Section 1007(a) (2) attempts to deter
mine who is eligible for legal services.
The Corporation will establish "maxi
mum eligibility levels" in consultation
with the Director of the Office of Man
agement and Budget. Note. this does not
give OMB any veto power. OMB's au
thority is limited to one of consultation.
What. if OMB does not agree or believes
the eligibility standard is too high? I as
sume that the Corporation would set it
'.I'here it wished. OMB has been con
sulted.

Again, we have some criterion. the
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principal one being that the recipient is
financially unable to afford legal assist
ance. Remember the Texas case to which
I have previously referred. The publisher
of an underground newspaper had been
disinherited by his father, a wealthy
manufacturer. The legal services lawyer
said that made the young publisher fi
nancially .unable to afford legal assist
ance.

The report states:
But each. recipient should be given lati

tude to develop its own eIlgiblIity standard
so as to assure ... maximum services to those
most in need. I am confident that the recipi
ents are going to seize upon this language In
making its eligibility standards extremely
h~h. _

The final paragraph of this subsection
states:

It is expected that client eligiblIlty infor
mation wiII be obtained at the outset from
each client on a. simple form....

Where is the check upon this? Is it
enough to say, "I cannot afford to pay
lawyer A or lawyer B whose fees are very
high?" That was SUfficient under the ex
isting program. Are we being asked to
embark upon another welfare program
where the recipient·s word is accepted as
completely true and honest?

In this section, the committee lays out
some factors to be considered by the re
cipients in eligibility criteria. They are
"the maximum income levels of families,
the &ize of such families, differences in
urban and rural living costs, and sub
stantial cost-of-living variations from
one area to another." Some of this sounds
reasonable, but why is Congress ducking
its responsibilities in fixing eligibility?
We have had no great difficulty in doing
so with respect to other laws.

Section 1.007 (a) (3): The committee
again demonstrates its complete approval
of the existing legal service program and
its determination that it will be contin
ued ,vithout change. It does this when it
states:

The Committee expects that the Corpora
tion will fnlly utHize the experience that has
been developed by existing legal service pro
grarrul.

Eectian 1007(a) (4): This subsection
permits full time legal ~ervice attorneys
to do a lot of legal work fo:: free for non
poor people. They are given express au
thority to perform outside legal work for
clients such as family mem1:Jers, friends,
religious groups, community charities,
and court assignments. Of course this is
limited by the phrase. "~o long as it does
not interfere with their responsicilities
to the poor," but who is to tell whether
or not it interfered?

Section 1007(a) (5) gives lip service to
prevention of lobbyir:g which the com
mittee ch'Joses to call "legislative rep
resentation." Like in the other prohibi
tiO!lS, we find the exceptions. The wide
open exception is where it is permitted
when requested by a legislative body, a
committee, or a member of a legislative
body. A legal service lawyer can always
find a cooprative member to invite him
to come in and lobby.

Section 1007(a) (7): Here we find real
delegation: ,

The Corporation will require all recipients
to establish guidelines for a system of re
viewing appeals taken by attorneys.

The recipient, not the corporation,
formulates the gUidelines. Mr. President,
how far are we being asked to go? Con
gress delegates all its power to the corpo
ration, the corporation delegates its re
sponsibility to the recipient. Somewhere
along that line we have completely left
out the client who I always thought was
to be the judge of Whether he 01' they
,vanted a case appealed.

SecHon l007(b) (6): This subsection
says funds may not be used to assist, to
organize, or to plan for the creation or
formulation of any organization, associa
tion, coalition, alliance, federation, con
federation. or any similar entity except
for the provision of legal advice and rep
resentation by any attorney as an attor
ney for eligible clients. This one sure
covers the waterfront and the usual "ex
cept" clause is present. Quite frankly, I
can see no justification or need for this
subsection.

Section l007(d): TIlis subsection re
quires the corporation to do its own mon
itoring and evaluation, but it is also re
qUired to grant funds for independent
evaluations. I had wondered how all the
money was to be used up. Now, I am be
ginning to wonder whether there will be
any money left to give the poor some
legal assistance.

Section 1007(f) : Mr. President, here is
some more lip service for the States, their
Governors, and bar associations. They
will be notified 30 days in advance of a
grant or grants for legal assistance, and
then permitted to make comments and
recommendations. Lucky states, I won
der if any of them will take advantage of
this gratuity?

Section l007(g) : The corporation is to
pay someone or some organization to
make an independent study and compar
ison of the existing staff-attorney pro
gram with supplementary methods of
I€gal services rendered by judicare,
vouchers, prepaid legal insurance, et
cetera. This could be the most important
use of funds which the bill provides de
pending upon who makes the independ
ent study.

SECTION 2(b)-TRANSITION PROVISION

All legal service personnel--except
schedule A attorneys· ·are to be trans
ferred to the corporatil n. The existing
collecti\'e bargaining agreE.'11ents shall
remain in effect until their termination.
These provisions were to be expected.
They insure the continuation without
change of every practice which the House
passed bill found so objectionable.

Mr. President, this is a bad bill and
should be rejected.

LEGAL SERVICES CORPORATION

Mr. President, even a cursory exami
nation of the committee bilI demon
strates that we are being asl_ed to create
a monster which is not accountable to
Congress and the Executive. We are be
ing asked tQ do this in the midst of
heated debate upon the accountability
of a Special Prosecutor for the "Water
gate." I have been under the impressicn
that the liberals who support this bill
have been in the forefront in advocating
more accountability.

Section 1013 (a) "Prohibition of Fed
eral Control" states:

Nothing contained Ih this title shall be
deemed to authorize any department,
agency, officer or employee of the United
States or of the District of Columbia to
exercise any direction, supervision, or con
trol over the Corporation or any of Its recip
ients or employees, or over the bylaws, Rules,
regUlations or guidelines of the Corporation,
or over the attorneys providing legal assist
ance under this title. or over eligible clients
receiving legal assistance under this title.

In fact, the only control is found in
subsection (b) of the same section,
which provides:

Nothing in this section shall be construed
as limiting the authority of the Office of
Management and Budget to review and sub
mit comments upon the Corporation's an
nual bUdget request at the time it is trans
mitted to the congress.

Mr. President, the authority "to re
view and submit comments upon the
budget request" amounts to almost no
control whatsoever.

The committee bill creates a District of
Columbia Corporation with a board of
directors consisting of 11 voting mem
bers appointed by and 'with the advice
and consent of the Senate which is the
sum total of control over this corpora
tion by Congress or the Executive. This
being a bill reported by the Senate Com
mittee on Labor and Public Welfare, I
assume it would be that committee which
would first pass upOn nominations to the
board of directors. The section creating
the governing body then goes on to pro
vide that "A majority shall be members
of the bar of the highest court of any
State." I confidently predict that in or
der to receive confirmation or even re
ceive a recommendation for confirma
tion by the Senate Labor Committee the
other five members must be social scien
tists, labor leaders, or professors of ex
tremely liberal convictions.

Subsection (c) of the same section pro
vides:

The members of the Board shall not, by
reason of such membership, be deemed of
ficers or employees of the United states.

This not only confirms the section I
have previously read upon "Prohibition
of Federal Control" and my argument
that we are asked to create a completely
uncontrolled corporation, but also raises
other questions as to its meaning.

One immediately wonders how a mem
ber could be removed from office? The
answer to that is provided by subsection
(2) :

A member of the Board may be removed by
a vote of seven members for malfeasance In
office or persistent neglect of, or InablI!ty to
discharge duties, or offenses Involving moral
turpitUde and for no other cause.

In other words, not Congress, not the
Executive, just the corporation shall have
the power to judge or remove a mem
ber.

Mr. President, we all know the powers
of a chairman. If there is any other
board commission, or agency in Gov
ernm~nt which does not give the Presi
dent the authority to name the chair
man. I am unaware of it. True, this bill
provides that the President select the
first chairman, but that chairman may
only serve for 3 years. Thereafter the
board of the corporation annually elects
a chairman.
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The problem of nonaccountability to

the public is compounded by the crea
tion of a National Advisory Council. This
Council is given a very substantial role.
It will consult \Vith the board and its ex
ecutive director on all matters regard
ing the activities of the corporation,
especially on all rules, regulations, and
guidelines proposed to be established.

The Advisory Council shall be com
prised of 15 members. Who appoints
them? The board. Not the President and
no advice and consent of the Senate.

The bill sets forth the qualifications
of the advisory board members. They
"shall be representative of the organized
bar, legal education, legal services project
attorneys, the population of eligible
clients and the general public." What is
the "organized bar"? Does this mean the
American Bar Association, the Federal
Bar Association, the National Lawyers
Guild or what? "Legal education" is a
broad term. I would expect it would be a
person or persons who have actively pro
moted "back up counters" and grants to
liberal colleges and universities. The
greatest shock to me was putting legal
service project attorneys on the Coun
cil. They are to help make the rules,
regulations and guidelines for their own
conduct.

In a further effort to avoid political
accountability, the Board is denied in
section 1006(2) (1) (22) authority to fund
State and local governments except for
"supplemental assistance which cannot
be adequately provided through non
governmental arrangements."

Whoever drafted this bill was deter
mined to go to the ultimate limit. Keep
the Federal Government out except for
supplying the money. Keep Congress out
of it, keep the President out of it. Finally,
keep out State and local governments.

Mr. President, I ask why this Legal
Service Corporation was not set up under
a Federal charter? The bill states the
Corporation "shall exercise the powers
conferred upon a nonprofit corporation
by the District of Columbia Nonprofit
Corporation Act. If the District is to ob
tain greater "home rule," does this mean
the ground rules of government could be
changed by the District of Columbia gov
ernment rather than the U.S. Congress?

Mr. President, the committee bill pays
lip service to the many horror stories
of the present and past legal service law
yers in section 1006(b) (5) and 1007(b1
(5). The Corporation shall insure that
its employees who receive a majority of
their annual professional income from
legal assistance under the act shall re
frain from rioting, civil disturbance,
picketing, boycott, or stlike, or encourag
ing others to so do. The Corporation is
told to issue rules and regulations to
carry out these restrictions and the ap
propriate penalty for violation. If this
bill becomes law, I predict that legal
service employees will give aid to demon
strations, picketing, strikes, boycotts, et
cetera, and the penalty will be a slap
on the wrist. When legal service lawyers
use taxpayers' money for these activities
and many others which the House bill
prohibits, there is only one remedy
discharge.

Mr. President, the same type of lip
service is provided for lobbying. Legal
service employees may testify before any
legislative body. It would be a mighty
poor lawyer who could not dig up a single
legislator to request his testimony. Cor
poration attorneys may advocate or op
pose ballot measures, initiatives and ref
erendumi "as necessary to the provision
Of legal advice and representation by an
attorney as an attorney for any eligible
client with respect to such client's legal
rights and responsibilities.

Mr. President, I call these "weasel"
words. As this bill is reported, a legal
service lawyer 1 month after passing
the bar examination could find a way to
lobby or advise others on how to do such.
Throughout the committee bill, the force
of apparent prohibitions on improper
activity is negated by language estab
lishing exceptions. Another illustration
is contained in section 1007(2) (4) which
bars uncompensated outside practice of
law except when "deemed appropriate"
in guidelines which would be adopted by
the Corporation. Why does Congress not
write the guidelines? Under the existing
legal service program, which this bill
seems to perpetuate, otherwise pro
hibited activity is often excused on
grounds that it is performed on the at
torney's free time.

Section 1007(2) (61 (c) in effect permits
any political activity, transportation to
the polls or voter registration activity if
"necessary to the provision of legal ad
vice and representation" or done while
not "engaged" on official business.

Section 100c)(a) (1) (a) provides th~ au
thori~y for the Corporation to make
grants to the so-called "backup- cen
ters." This provision was eliminated
from the House-passed bill by the Green
amendment--EDITH GREEN, Oregon,
Democrat. I have read Mrs. GREEN'S
statement in support of her amendment
and find myself in such complete accord
with her statement that I take the lib
erty of quoting at length from it:

The stated purpose of this bill is to pro
vide needed le?al services for t',ose who
could not otherwise alford theIr. Certainly I
support the right of a poor person to have
legal counsel. I thir.g that is fully justified,
and I do not know of any Member of the
House who would not support that concept.
But when we pass a blll to prOVide legal aid
for the poor, dol'S it mean that we should
also finance, using ml1lions of dollars re
search centers aimed solely at changing so
cial pollcy? That is, unless my amendment
is adopted, precisely what we would be doing
by this legislation.

At the present time, we hal'e at least 12
and, I believe, 16 so-called legal aid backup
centers located iI:. various parts of the coun
try funded primarily by OEO. Let me mention
a few of the things which are being done in
these centers at the present tim3 an'! which
the committee blll w:mld allow to c0ntinue.

At Harvard there is a Center for I,aw and
Education. But this Harvard research center
actually had attorneys, who were paid with
OEO funds, doing research which led to
their joining as co-sponsors with the NAACP
in the Detroit segregation case. We have
memos from the Harvard Center to that
effect.

My question is, How does the NAACP
qualify as a "poor person"? If the NAACP
qualifies, then it is my guess the city of De
troit qualifies. The real point is that OEO

funds once again, in the past, an
not going to the other purposes.

Mr. Chairman, two quotations
about consistency which come to mind. One
is:

Consistency, thou art a jewel.
The other is:
A fooiish consistency is the hobgoblin of

llttle minds.
In this case, I believe a consistent posi

tion is both necessary and advisable.
Last year the JIouse of Representatives

voted. by an overwhelming majority, to pro
hibit the use of Federal funds for busing. I
th1nk no one wouid suggest that there was
not a great deal of feeling about the De
troit case, the Richmond case and other
busing cases reflected in that vote.

Now, while we are overwhelmingly opposed
to busing, we are asked to take Federal funds
and finance the back-up center at Harvard
so that their attorneys can go off to Detroit
and pursue the suit against the Detroit
schools.

This is the kind of backup center author
ized in this blll that makes no sense to me.

Also, Mr. Chairman, there are other such
centers in other States. For example, there is
one doing research on national health pro
gram proposals. This mayor may not be a
worthy purpose. But I suggest the research
does not seem to me to quallfy as legal aid
to the poor.

TIle gentleman from Georgia and the gen
tleman from Alabama, I believe, referred to
some of the activities in which these attor
neys are engaged. It is not to provide legal
aid for a poor person. These offices have be
come the cutting edge for social change in
this country. If we want to fund these pro
posals-let us do it in another piece of leg
islation, but not as legal aid for the poor.

For example, w~ have the center doing re
search on housing and economic develop
ment. We have cases where legal aid attor
neys have urged people to participate in tel1
ant strikes.

Mr. Chairman, we have documel1tation that
shows cases where the legal aid employees
are trying to change the abortion laws of this
country. Regardless of what your stand is on
abortion, is this what we really mean by
prOViding legal aid to the poor? Do we mean
to provide legal aid to change the abortion
laws of our country? If so, let us finance
various groups Who have opposing views on
this issue.

There is another large group working on
national health insurance. I believe in a na
tional health insurance program. I beHeve
this legislation should be one of highest pri
ority in this Congress. I also belleve that
there might be indh'idual cases where a poor
person would need an attorney to make it
possible for him to have health services.
However, I must contend that it should not
be the intent of the law to finance these re
search centers-these federally funded lob
bies-so that they will change all of the laws
and pUblic pollcy in this regard.

That should be our responsibility.
From one of the legal aid groups there is

another interesting statement that the con
trol of the pollee is critical, They say legal
services attorneys can assist in carefUlly
planned exposure -of pollee harassment
against any law-abiding persons if they are
prepared to offer advice and to represent
those who take part in violating the law and
protect them from false charges.

Now, I do not have any particular objec
tion to the idea of that paragraph, but as to
whether or not it is prOViding legal aid for
the poor, that is something I question.

Also, I suggest if we give one group free
legal aid, we should also give free legal ad
vice to the pollcemen in these cases.

I could cite case after case. If there were
time, documenting the millions of dollars
being spent for nothing but efforts to change
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social policy. I suggest that responsibility for
changing policy belongs to State legislatures
and to the congress of the United States.
I have listened many long hours-and share
In the complaints-of those who object to
the executIve usurpation of legIslatIve pre
rogative. I find It incredible now to find my
self confronted with a blll which would
create another body to perform that consti
tutionally mandated function of the Con
gress. I cannot, nor will not legislate a way
the responsibilities of thc Congress to some
federally funded corporation under the guise
of providing legal aId to the poor.

The issue Is are we going to use Federal tax
dollars to finance lobby groups who advocate
social changes about which the Congress
the elected Representatives of the people
have taken an. opposite or neutral view?
ShOUld not these groups, If financed by pub
lic funds,. at least be neutral? In all of the
documents I have read, for Instance, on the
research centers on abortion, they take only
onc position and that Is pro-abortion. They
do not represent the poor person who favors
a "right to life" constitutional amendment
or the poor person who, on the basis of reli
gious convIction, finds abortion morally ob
jectionable. The sa.me one-Sided advocacy Is
true of all the cases abOt1t whIch I have read.
For instance, in Detroit, Federal funds were
not made available to the Detroit school
board to defend itself against the charge of
racial discrimInation.

Mr. President, I am always interested
in the cost of legislation. This bill au
thorizes the appropriation of $71,500,000
for the first :year, $90,000,000 for the
second year, and $100,COO,OOO for each
subsequent year. If we truly are confining
our interest to providing legal services to
the poor, it can be much better accom
plished by the Brock-Helms bill for
greatly reduced cost.

Mr. President, at the beginning of these
remarks, I stated that the lack of con
trol provided by the committee bill was
my greatest concern. I finish by stating
that my second greatest concern is that
this bill is a pure and simple ratification
of present abuse. The first page of the
committee bill contains the findings and
policy statement upon which Federal
bureaucracy loves to rely. Sticking out
like a sore thumb I read "there is a
need-to continue the present vital legal
services program." This implies carte
blanche congressional approval of cur
rent grantees, current guidelines, and
current personnel. With that statement
I could not be in more disagreement.

In conclusion, Mr. President, I ask
unanimous consent to have printed in
the RECORD a letter which I have just re
ceived from the American Farm Bureau
Federation in support of the Brock
Helms substitute. The letter refers to a
recent study by the American Bar As
sociation Foundation which supports
jUdicare-a principle of Brock-Helms
rather than the staff lawyer made all
powerful by the committee bill.

There being no objection, the letter
was ordered to be printed in the RECORD,
as follows:

A~!:ERICA.'i FARM BUREAU FEDERATION,
Washington, D.C., January 23, 1974.

Re. Legal Services CorporatIon bill, S. 2686.
Han. PAUL J. FANNL"<,
U.S. Senate,
Washington,· D.C.

DEAR SENATOR FANNllil: A major recent
development Is hIghly relevant to the Sen
ate's consIderatIon of S. 2686. This Is the

conclusion of a two year study by the Ameri
can Bar Foundation. This study Is scheduled
to be publlshed In February, 1974.

A summary was published In the December,
1973, issue of the American Bar Association
Journal. The author of the Journal article
is Samuel J. Brakel, Director of the American
Bar Foundation's study of judIcare. A copy
of this article is enclosed.

The major thrust of the stUdy Is "... that
the national legal services program prefer
ence for the staffed ollice system is neither
well founded nor well conceived ..."

The stUdy. as summarized in the Journal
artIcle, asserts that:

"... the judicare system is more respon
sive to the problems of dellvering legal serv
ices to the poor than the staffed ollice."

"The choice of lawyers that clients have
under judicare is a very significant advantage
over the cholceless staffed ollice."

"Poor clients themselves exhibit a pro
nounced preference of jUdIcare over the
staffed ollice."

"There Is no credible evidence that judi
care is more costly than the staffed office."

We submit that S. 2686 should not be
enacted. If any legislation is to be enacted
It is our view that It should provIde:

(1) Maximum opportunity for state gov
ernments to have a responsible role In the
estabIlshment, design. and administration of
legal services programs.

(2) Really elIectlYe and enforceable provI
sions to Insure that legal assistance pro
gram funds are not used by the admInIster
ing agency or by grantees to promote, assIst,
or encourage civil disturbances, strikes, boy
cotts. attacks on state or federal statutes, or
political or legislative action.

(3) Authority for the courts to award costs
and attorney's fees to successful defendants.
Such a provision would minImize the harass
Ing legal actions by grantees which have
been such a prominent aspect of the legal
assistance program as admInistered In recent
years by the Office of EconomIc opportunity.

(4) ProvisIon that all available admInistra
tive procedures must have been exhausted
before suits are filed by the Corporation or
grantees. In too many instances In the past
OEO-funded agencies have filed suits without
first availing themselves of admInistrative
remedies. Often the first notIce a defendant
has had has been the filing of legal actIon.

We understand that many amendments to
S. 2686 have beeYl filed. The Brock-Helms
substitute would assign major responsibility
to the states for the design and administra
tion of state legal services programs. We be
'lieve this is clearly preferable to S. 2686 in
its present form. We support the Brock
HelntS substitute. However, In view of the
fact that It Is difficult to write legIslation on
the fioor It would appear preferable for the
bill to be set aside at tbis time to permIt
the appropriate committees to reconsider thIs
whole issue including the recommendations
of the AmerIcan Bar FoundatIon.

Sincerely,
JOHN DATI',

Director, Congressional Relations.

Mr. McCLURE. Nfl'. President, I ask
unanimous consent that Margo Carlisle
of my staff be permitted the privilege of
the floor at all stages of the proceedings
today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, once
again, we find ourselves considering S.
2686, the compromise bill to establish a
public, nonprofit, Legal Services Corpo
ration. This bill represents the distilla
tion of 9 years of experience with t.he
legal services program established under
the Economic Opportunity Act of 1964.
This bill represents the experience gained

by both a Democratic and a Republican
administration in providing legal serv
ices to the poor.

This bill, or one similar to it, has been
before this body in each of the last 4
years and in both the 92d and the 93d
Congresses. There were extensive hear
ings on it in both 1971 and 1972.

In 1971, it formed part of the OEO bill
which was debated for 2 days prior to a
49 to 12 vote in favor of its final passage.
There was a third day of debate prior to
the adoption of the conference report on
this measure.

In 1972, it was debated for 5 days, the
. vast majority of that time spent on dis
cussion of the Legal Services Corporation
provisions. Eleven amendments were
adopted. One amendment to delete the
legal services section was defeated
soundly after substantial debate. A mo
tion to send the measure to committee
for the deletion of legal services provi
sion also was defeated by a substantial
margin. Subsequently the entire bill was
adopted by a 75-to-13 vote.

The continuing opposition of the ad
ministration to restrictions on the Presi
dent's power of appointment was a major
factor in the veto of the original bill and
in the inability of the conference com
mittee to reach agreement in 1972.

S. 2686 now has emerged from the
Committee on Labor and PUblic Welfare
after careful amendment and with the
unanimous support of the committee
members. The White House was directly
and heavily involved in the drafting of
the committee bill, and supports quick
action on it. The majority leadership
supports the bill. The minority leader
ship supports it. The leading associations
of lawyers, including both the American
Bar Association and the National Legal
Aid and Defender Association support it.
It should have been voted into law long
before now. But it was not.

It was not because there has been ex
tended debate. We have all had an op
portunity to listen to this debate, and
what we have learned from the debate is
that all of the arguments which are
being advanced against it are old argu
ments, arguments which have been
raised and raised again, considered by
the administration, considered by the
committee, and considered by this body
in the past. And rejected.

But we will continue to hear from
those who are against this bill. Some op
ponents of S. 2686 will tell us that while
they oppose the legal services program
and they oppose the legal services bill.
they are nonetheless very, very much in
favor of providing legal service to the
poor. Many who oppose the legal serv
ices program tell us that they are actu
ally in favor of offering attOlneyS to the
poor, but only if the attorneys agree not
to represent clients who wish to sue local
officials or bring actions which might de
lay the expenditure of public funds. They
say they are in favor of legal services,
but only if attorneys agree not to edu
cate their clients about their rights as
citizens to exercise the franchise and
participate in the political life of Amer
ica. They favor legal services to the poor
if attorneys agree not to represent con
troversial cHents.
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They want a program of legal serv
ices to the pOor, but only if attorneys
agree not to present private bills to the
legislature on behalf of their clients, or
not to represent their clients in regard
t-o legislation in such areas as food pro
grams, energy regulation, welfare,
health, and education, and only if the
attorneys agree not to represent the in
terests of a group or class of clients in
regard to a particular dispute. And theY
support legal services but only if attor
neys do not have available backup legal
research into problems which are faced
by their counterparts in many parts of
the country.

I personally do not think that Wash
ington should be deciding what legal is
sues local attorneys may raise on their
client's behalf; I do not think Washing
ton should be deciding what forums theY
can raise them in; and I most emphat
ically do not think we have any business
telling a lawyer that the touchstone of
whether or not to represent a client
should be a measure of how controversial
or how popular the issue.

I am not afraid of permitting the pro
gram to operate on a free lawyer-client
basis and to rely on the professional
ethics of the legal profession to check
whatever random abuses might someday
arise. I Rm not afraid because I have
seen this program operate responsibly
and with the highest stan<tlards for 9
years."

The legal services program, costs the
Government only $71.5 million a year.
Its budget has been frozen for the last
3 fiscal years.

Nonetheless, the program has been re
markably successful in helping those its
limited budget permits it to serve. This
program, run thrOtlgh local offices of sal
aried professionals, is highly efficient. Its
caseload climbed in 5 years from approxi
mately 291,000 to some 1,200,000 cases.
In 1967, the average Legal Services law
yer was handling 242 cases at an average
cost to the Government of $97 each. By
1971, each attorney was handling rough
ly 545 cases and the cost had fallen to
$51 per case. That track record of falling
dollar costs in a time of soaring inflation
has come about because the model which
the program has used is so efficient and
because of the dedication of the attor
neys themselves.

But the tragedy is that this program
which has been publicly endorsed by a
series of ABA presidents, by the unani
mous Senate Committee on Labor and
Public Welfare, and by the President of
the United States-this program was
harassed and sniped at from within OEO
for the first 9 months of last year.

We saw projects wUh excellent pro
fessional records placed on month-to
month funding. In Massachusetts, we are
proud to have two of the national backUp
centers: the Center on Law and Educa
tion at Harvard and the National Con
sumer Law Center which has been asso
ciated with Boston University. Both of
these programs have earned repeated
praise from lawyers, legislators, and pro
gram evaluators alike. For months they

~ were subjected to the burden of ne\"el'
knowing from one week to the next

whether they would have funds sufficient
to meet salaries and outstanding obliga
tions. They were unable to sponsor train
ing conferences for Legn.l Services at
torneys. They were unable to make com
mitments of personnel and time to assist
with solutions to the problems faced by
local attorneys. They were unable to offer
employment to new personnel. And all
of this was because of harassment from
Washington.

Allover the country we saw local legal
services projects that were being forced
to close their doors for want of funds,
turning away clients, disrupting court
dockets, disappointing State legislators,
and dissipating professional staffs that
had been painstakingly assembled and
trained. And this was not being done be
cause these legal services projects had
violated the law, misused funds, or ex
ceeded program guidelines. It was being
done for ideological reasons.

That is what we saw a year ago and
now as the future of this program re
mains tied to the future of this bill, those
opponents are seeking to delay and frus
trate its passage. Neither we nor the poor
that this program serves can afford that
delay.

More than 2,250 lawyers in 900 neigh
borhood offices across the country are
attempting to provide an avenue for the
poor to obtain the same access to legal
counsel as the more affluent The Legal
Services program is an attempt to offer
them an option to seek a redress of their
grievances through the legal system not
crippled by the absence of competent
counsel, but with the full rights to an
adequate representation of their inter
ests that our legal system promises.

This measure must no longer be de
layed or sidetracked. It is of the utmost
urgency not only for the poor whom it
will directly serve but for the system of
law itself. For no society can truly pride
itself on its respect and adherence to a
system of law'if the protections of that
system are denied to any of its citizens.

Mr. BELLMON. Mr. President, while
serving as Governor of Oklahoma, the
concept of legal aid to the poor was in
troduced under the economic opportunity
program. Like many of the OEO pro
grams, there was opposition to this un
dertaking from the legR: profession and
other sources. But after it had been in
operation, with the involvement of at
torneys at the local level, the legal serv
ices program gradually won acceptance
because it demonstrated that with a little
help in the form of legal guidance, many
low~income persons could become more
self-reliant and productive citizens.

With the dismantling of the Office of
Economic Opportunity the administra
tion proposed the establishment of a Le
gal Services Corporation to take over the
various legal aid programs. A bill Cl'eat
ing such a corporation was debated and
passed by the last session of Congress,
but was vetoed because of White House
objections regarding the appointment of
board members.

Now the issue is before Congress once
again in the form of a compromise meas
ure which has the backing of the admin
istration. However, the present bill has

some objectionable features . that· I
strongly feel should be removed. There
fore, I am offering an amendment to
eliminate some of thesefeatures and
tighten up the language of the bill to
prevent possible abuses of the program.

Let me make it plain that this amend
ment is not an effort to weaken the bill,
but rather to strengthen it for the pro
tection of all citizens. Nor is it an at
tempt to further stall consideration of
the bill.

My amendment would make sure that
employees of the Corporation or recipi
ents of legal assistance could not engage
in, or encourage others to engage in, any
public demonstration, or picketing, boy
cott, or strike. Nor could any employee
participate in or encourage any rioting
or civil disturbance or any other illegal
activity.

The amendment would further guar
antee that no funds, program personnel
or equipment could be contributed or
made available by the, Corporation for
use in advocating or opposing any bal
lot measures, initiatives, or referendums.

Another provision of the amendment
would insure that no funds made avail
able through grants or contracts could
be used by recipients to undertake to in
fluence the passage of defeat of any legis
lation by the Congress or by any State or
local legislative bodies. The only involve
ment in legislative matters would be in
the event a legislative body requests in
formation.

In general, my amendment removes
several loopholes which, in my opinion,
would permit possible illegal actions ot
political activities.

Mr. President, consideration of this
legislation has been long delayed, and I
am hopeful that a suitable compromise
can be reached in order that the matter
can be finally resolved.

Mr. TOWER. Mr. President, several of
my colleagues and I have discussed dur
ing the last few days and weeks our
continuing concern over a common prac·
tice of the OED Legal Services program
to incite litigation through its Clearing·
house Review.

A recent article entitled, "Knowledge
Is Power: Poverty Law and the Freedom
of Information Act," which appeared in
the May 1972 issue of that publication
makes our point very well.

I ask my colleagues the simple ques
tion-"Is this what we are asking the
taxpayers to fund?" No provision in the
current draft of S. 2686 would prohibit
a continuation either of pUblication of
these articles or the litigation which
results.

I personally camwt condone this prac
tice, which violates the spirit, if not the
letter, of the Economic Opportunity Act,
and have no intention of voting for a
bill which makes permanent and legal
this misuse of public funds.

Mr. President, I ask unanimous con
sent to have included at this point in
the RECORD a copy of the aforementioned
article.

There being no objection, the article
was ordered to be printed in the RECORD.

as follows:
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KNOWLEDGE IS POWER; POVERTY LAW AND THE

PREEDO~l OF INFORl\1.\TION ACT

(By Stephen R. Elias ancl Trudy Rucker, Staff
Attorneys, Center on Social Welfare Policy
and Law)

INTRODUCTION

Information-public versus classified-has
recently aroused widespread interest and
controversy, particularly since the Pentagon
papers case. The public is now keenly aware
that there are literally tons of guvernment
documents withheld from tlle pUblic domain
in the secret preserve of goverllmeclt officials.
Although the act of divulging such "secret"
documeZlts has become 11eroic, since the Free
dom of Information Act' was passed in 1967
any member of the American public has been
entitied to inspect millions of documents
which hundreds of government agencies cur
rently consider beyond their reach. It is con
ceded that the precise records obtained by
Daniel Ellsberg might not be obtainabie un
der the Freedom of Information Act." How
ever, vast amounts of record3 of the same
publlc importance are obtainable under the
Act, a:ld the fruit, in a manner of speaking,
is ripe for the picking.

This article and the Freedom of Informa
tion Act are both slanted toward the view
that all government records should presump
tively be disclosed. Poverty lawyers and their
client groups-welfare rights, tenant and
conSUlner organizations-have always taken
the position that where a benefit exists it
should be utilized, and that where a benefit
might be obtained thro·ugh political action
or litigation, that benefit should be pmsued.
In the case of the Freedom of Information
Act, there is a large volume of information
which if made pUblic or available to the poor
would help them obtain their rights. Legal
Services lawyers should seek this information
aggressively.

This article is concerned with the uses of
the Federal Freedom of Information Act 3 and
the problems likely to be encountered there
With. The Act identifies the type of material
to be made available to the publiC, and the
manner in which it must be made available.
This includes information which must be
printed in the Federal Register,' information
which the agency is required to index and
keep available for public inspection (such as
final opinions and statements of policy in
terpretations which have been adopted by
the agency and are not published in the
Federal Register), and administrative staff
manuals and instructions to staff which af
fect a member of the pUblic.' Finally, the
Act requires all other identifiable records to
be disclosed upon request except as specifical
ly exempted." The Act also proVides for judl
cal review of an agency's failure to make the
requested information public; it lists the
types of records exempted from the Act's
coverage (nine such exemptions in all); 7 and
it provides that no records shall be withheld
except as specifically provided in the second
part of the Act.'

This article will not discUS3 the Federal
Register reqUirement. Further, although at
times it will discuss the types of information
whicll must be indexed and kept aVailable in
libraries, it will not examine all possible pro!)
lems in the area in detail." (This SUbject is
appropriate for additional extensive investi
gation and analysis.) The primary thrust of
this article, therefore, Is a discussion of the
Act as it relates to records which are likely
to be of help to poverty lawyers.

THE ACT AWD rrs HISTORY

Until the Freedom of Information Act was
passed in 1967, a citizen's right of access to
public documents was largely in the realm
of common law eqUitable prinCiples. While
a public disclosure section of the Adminis
trative Procedure Act (APA) had been in
force since 1946,'0 the senate Judiciary Com-
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mittee concluded that this older statute liSt!

:llly served the purpose of non-disclosure.
This statute larf;ely depended on traditional
common law concepts. For example, a person
had to have a proper and legitimate interest
In the document, and the agency In posses
sion of the document was entitled to With
hold the doc"ment If, in the agency's judg
ment, the release of the document would be
con~rary to tl1e public Interest. Judicial re
view, to the exte!lt it existed, consisted of
an equitable balancing of interests between
the parties-the :!eeds of the plaintiff as op
posed to the needs of the agency and the
possible harm to the public interest. Recog
nizing that in practice this "equitable" sys
tem favored the agency onr the citizen,
Congress spent 12 years formulating the
present Freedom of Information Act.n

In general terms, the Freedom of Informa
tion Act eliminated the prior requirement
that parties requesting the records ha,e a
direct and proper interest in them.,e All
identifiable records (as covered by the Act)
must DOW be made available for inspectio;J.
and copying upon request ur.less specifically
exempted by the Act. The Act specUles nine
exemptions (dls~,"ssed below) and then
states: "This section does not authorize
Withholding of information or limit the
availability of records tv the public, except
as specifically stated in this section." 13 The
Senate report section pertaiaing to this
statutory section reads: The purpose of this
subsection is to make it clear beyond doubt
that all materials of the Go\'ernment are to
be made available to the public· by publica
tion or otherwise unless explicitly allowed
to be kept secret by one of the exemptions
in subsection (e).14

Despite clear congressional intcnt that the
specifically enumerated exemptions be the
sole determinants as to whether records may
be withheld, a threshhold debate arises con
cerning whether Congress intended to strip
the district court of its eqUitable powers.
One commentator argues that a court may
balance the equities amol1g the parties and
refuse to order disclosure of records not
exempted by the Act if it finds that the harm
to the public interest would be greater than
the plaintiff·s need for the record.I ' Most of
the cases, however, have concluded that
Congress intended to do its own balancing,
ar,d that the court's sole responsibility is to
examine the exemptions (interpreting them
in favor of disciosure) to see if a record
has been properly Withheld. The debate is
most clearly presented in Soucie v. DaVid,'"
where the majority held that the Act
stripped the courts of their equitable juris
diction (based on the legislllti\'e history in
dicating Congress' intent to do its own bal
ancing)'~ and on the clear wording of § 552
(C) quoted above.

JUdge Wilkes, while concurring, argued
that the courts retain their equitable power
and may, if they choose, uphold an agency's
decision to withhold records even though
such records are not within one of the spe
cific exemptions.lS Concerning congressional
intent, the more recent case of Wellford v.
Hardin has noted: "It Is not the province of
the Courts to restrict that legislative judg
ment under the guise of JUdicially balancing
the same interests that Congress has con
sidered." III Getman v. NLRB '" has fully con
curred with the conclusions of the Soucie
and Wellford courts. It would seem, there
fore, that despite dicta to the contrary:n the
weight of authority clearly requires a strict
reading of the Act. There Is no doubt that
the burden of justification rests heavily on
the agency Withholding the record after a
proper request.~J

The Act Is accompanied by a House" and
Senate,. report comprising 95% of the re
levant legislative history "" and by a con
temporaneous Attorney General's memo
randum" (hereafter called A.G. memoran
dum) which purports to be an impartial

analysis of the Act in light of the relevant
leglslatiYe history. The A.G. memorandum 15
naturally biased in favor of the agencies, and
in light of the fact that the agencies were
Virtually unanimous in opposing the statute,
the memorandum constitutes a highly par
tisan statement against full implementation
of the Act?' However, at least one court case
has reminded us that the Attorney General
Is not charged with administering the Free
dom of Information Act, and therefore the
memorandum Is not to be accorded the force
and effect of law.'" Furthermore,only the
Senate report accompanied the bill through
both houses, and this report is true to the
actual language of the Act, whereas the
House report (relied on almost exclusively
in the A.G. memOl'andum) so departs from
the language of the Act as to effectively
"amend" it.c• In light of the fidelity of the
Senate report to the clear wording of the
stature, conlUcts between the Senate and
House reports should be resolved in favor of
the Senate report. Three cases have so spe
cifically concluded.so Likewise, to the extent
that the Attorney General's report conflicts
with the Senate report or the clear words of
the statute, the latter should prevail."' How
ever, since the A,G. memorandum Is the ad
vice of the agency's "lawyer," the agencies
should always at a minimum comply with
the interpretations therein. This background,
as will be seen, is extremely important to a
number of issues which poverty lawyers are
likely to encounter while pursuing records
under the Freedom of Information Act. Of
course, since the Act exempts from disclosure
only those records specifically designated in
the Act, the legislative history shOUld always
remain subservient to the plain meaning of
the statute, and should never be resorted to
except in the case of statutory ambigUity.

EXEMPTIONS

The Freedom of Information Act states
essentially that all identifiable records must
be made available for inspection upon proper
request unless they are specifically exempted
by anyone of the Act's nine exemptions."
The exemptions include:

(1) matters specifically required by Execu
tive Order to be kept secret in the interest
of the national defense or foreign policy;

(2) matters related solely to the internal
personnel rules \and practices of an agency;

(3) matters specifically exempted from dis
closure by stattlte;

(4) trade secrets and commercial or finan
cial information obtained from a person and
privileged or confidential;

(5) inter-agency or intra-agency memo
randums or letters which would not be aVail
able by law to a party other than an agency
in litigation with the agency;

(6) personnel and medical files and simi
lar files the disclosure of which would con
stitute a eJearly unwarranted invasion of
personal privacy;

(7) investigatory files compiled for law en
forcement purposes except to the extent
available by law to a party other than an
agency;

(8) matters contained in or related to
examination, operating, or condition reports
prepared by, on behalf of, or for the use of
any agency responsible for the regulation or
supervision of financial institutions; or

(9) geological and geophysical information
and d.llta, including maps concerning wells.

Of these nine exemptions, the first," sixth,
eighth and ninth do not on their face seem
partiCUlarly relevant to the types of records
which poverty lawyers are likely to seek. Nor
Is there any case authority indicating other
wise. This article will therefore be confined
to those exemptions which are most likely
to confront poverty la\vyers.

The second exemption
Although the second exemption, Which

covers lnternal personnel rules and practices,
has been the SUbject of litigation only
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t\\ice," it might prove relevant in the fu
ture. The actions of agency personnel often
seem incomprehensible and remain unex
plained. Administrators frequently act on
internal instructions which the agency does
not consider to be in the public domain.
However, materials which must be indexed
and kept aval1able for inspection include
"adminlstratl'Ye staff manuals and instruc
tions to staff that affect a member of the
public... :'.,

In Polymers v. NLRB the Second Circuit
held that the second exemption applied to
a staff manual entitled "A Guide to the Con
du:::t of Elections." 3. The exact nature of this
manual is not clear from the opinion. How
ever, the court relied exclusively on the House
report which interprets the second exemp
tion as exempting "operating rUles, guide
lines, and manuals of procedure for govern
ment Investigators and examiners.""" The
court noted that the Senate report limits the
exemptions to instructions dealing with such
internal matters as sick leave, and that GSA
v. Benson had criticized the House report for
going beyond the scope of the Act.'" In fact,
the House report absolutely contradicts the
Senate report and the clear words of the
Act-a point appropriate for extensive dis
cussion and criticism.'''' In light of the rele
vant legislative history, the Polymers case
carries its own admission of error. Because
of poverty lawyers' lack of experience in this
area, it is dIfficult to gauge the type and
amount of information which they might
obtain under § 552(a) (c). However, it is clear
that when properly interpreted the second
exemption should not stand in the way-of
an expanded understanding of the reason for
official behavior.

The third exemption
The third exemption applics to all records

specifically exempted by any other statute.
The A.G. memorandum explains this as pre
serving the force and effect of any statute
which restricts disclosure of records not ex
empted by the Freedom of Information Act
itself. The A.G. memorandum refers to a
house committee print entitled Federal Stat
utes on the Availability of Information which
provides a list of many of the statutes pro
hibiting the disclosure of various types of
records. A stUdy of this document has re
vealed only one statute which seems to apply
in any way to the poverty law context}. The
committee print, however, was published in
1060, and by its own terms is not eXhaustlvc.

The one case which has dealt With this
exemption n held that a statute allowing the
agency to withhold information upon the
written request of the provider, where dis
closure would be prejudicifLl to the provider,
was the type of statute Which exempted rec
ords through the third exemption. The case
contains no real analysis of this exemption
and there is clearly much room for argument
as to precisely what kinds of statutes the
case was referring to.

The fonrth exemption
The fourth exemption has been the subject

of some litigation. and to the extent that
the information sought involves financial or
commercial information or trade secrets
Which hp"ve been obtained from a person out
side the agency under a pledge of privllege
or confidentiallty, the exemption may prove
troublesome." However, many courts have
made it clear that the fourth exemption ap
plies only to financial and commercial infor
mation or to trade secrets, and that the
confidential or priVileged informatIon ex
empted must possess these characteristics.'3

Although the House report and the A. G.
memorandum indicate a different position,
Getman,« for example, relied on the clear
wording of the statute and adopted the posi
tion, taken by the court in Consumer Union,1:;
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that only the Senate report Is to be relied
on." In Schapiro v. SEC," the district court
.for Washington, D.C. dlscussed the question
of who determines the "confidential" nature
of the records. The court, quoting Grumman
Aircraft v. Renegotiation Board, held that
the test for availab1l1ty was "whether they
[the records] contain commercial or finan
cial information which the contractor would
.not reveal to the public." .. Addressing the
defendant's argument that the person'giving
the record to the agency should be the one
to determine its confidentiality (the subjec
tive test) , the court stated:

"Regardless of Whether the information
was submitted on the express or implied con
dition that it would be kept confidential, a
Court should determine, on an objective
basis, that this is not the type of Informa
tion one would reveal to the pUblic.'"

In short, the confidentiallty of financial or
commercialinformatlon is not solely depend
ent on the donor or the agency, but may be
subjected to' the independent, and final,
judgment of the reviewing court.

The fifth exemption
The fifth exemption is by far the most

common one raised by HEW, the agency
with which the authors have had most of
their experience. Although the subject of
much litigation," this exemption is clear
enough on its face. The only records
exempted are inter-agency or Intra-agency
memoranda which are not available by law
to a party in litigation with the agency.
That is, only intra-agency or inter-agency
records which are not discoverable by law
are exempted. Since the word "agency" is
defined by § 551 of the Administrative Pro
cedure Act to exclUde state agencles,"1 a
strong argument car. be made at the outset
for the proposition that no record which
passes between a federal and a state agency
is cxempted by this section. Although this
was pointed out to the House committee,"'
the exemption as written failed to exempt
communications between the federal and
state governments. Since the committee
did not change the wording, the conclusion
is justified that communications between
such governments are not exempted from
disclosure. As stated in Getman, "[T]he
court is not free to give the statute an expan
sion which Congress considered and
denied."' Therefore, no state plan proposals,
waiver requests, conformity materials, sug
gestions or comments by the federal agency,
or any other communication of any sort be
tween a federal agency and a state agency
or official should be considered exempt by
this section. HEW has now taken the lead
and recognized the avallablllty for inspection
of all such records."'

VThat is available by discovery Is covered
essentially by PRCP Rule 26b. This rule
states that:

.. [P Jarties may obtain discovery regarding
any matter, not privileged, which is relevant
to the SUbject matter involved in the pend
ing action, whether it relates to the claim
or defense of any other party, including the
existence, description, nature, custody, con
dition and location of any books, documents,
or other tangible things and the identity and
location of persons having knowledge of any
discoverable matter. It is not ground for ob
jection that the information sought will be
inadmissible at the trial if the information
sought appears reasonably calculated to lead
to the discovery of admissible evidence."

The key reqUIsites for material to be dis
coverable, therefore, are relevance to the
cause of action and the lack of any applicable
"privilege." 55

In freedom of information cases, however,
there Is no SUbstantive litigation by which
the relevance of the requested documents can
be judged. Further, the Freedom of Infomla
tion Act abolished the requirement that a
person have a direct and proper interest in

a. record, and therefore the agency itself
would never, under the Act, have occasion
to question the relevance of a record to any
possible lawsuit. The conceivable relevance
of records to some hypothetical lawsuit Is not
mentioned in the legislative history nor in
the A.G. memorandum. Rather, strong eVi
dence shows that Congress was only con
cerned with allOWing the government to With
hold those records which are subject to the
priVilege exception in Rule 26b (1) .""

The exception of priVileged materials ap
plies to records which come within the com
mon law privileges of doctor-patient, at
torney-client, and clerical relationships. But
in litigation against the government, the
federal government has consistently raised
a special priVilege-the executive eviden
tiary privilege-as a defense to motions to
compel production of documents. This privi
lege has been held to reside in the executive
to protect it from disciosure of documents
which would expose its actual reasoning
processes as opposed to the factual bases for
decision nlaking. Thus,

"... the privl1ege obtains with respect to
intra-governmental documents reflecting ad
visory opinions, recommendations and delib
erations compriSing part of a process by
which government decisions and policies are
formulated." 51

The purpose of the privilege has been
stated to be twofold: first, to protect and en
courage a frank interchange of opinion With
in the agency, and second, to protect the
reasoning process of the agency from public
exposure.""

It is helpfUl to see how this executive evi
dentiary privilege works in practice. In Kaiser
Aluminum & Chemical Corp. v. United
States,'· the court of claims held that an
agency employee's internal opinion on pos
sible agency action on a $36 mlllion contract
between the agency and Kaiser, was the type
of record which an agency could claim as
privlleged. In Machin v. Zukert,"" the United
States Court of Appeals for the District of
Columbia held that Air Force deliberations
or recommendations pertaining to a crash
were privileged, even absent military secrets,
but that the factual findings and conclusions
of mechanics who actually examined the
wreckage must be disclcsed. In Boeing Air
craft v. Coggeshall,·' a case concerning at
tempts to obtain records from the renegotia
tion board, the court held that the executive
privllege applied to those records which rec
ommended policies to be pursued by the re
negotiation board, in order to preserve the
integrity of its decision-making process; it
also held that purely investigatory or factual
reports were not within the privilege .•'

When agencies invoke the priVilege on ju
dIcial review, the courts are faced with the
choice of accepting the agencies' character
izaticn of the nature of the documents, or
examining the records in camera to deter
mine whether they fit within the priVilege.
In some cases the courts inspected the rec
ords in camera, and ordered privileged matter
to be separated from non-privileged if com
mingling had occurred."' Such inspection was
not ordered in cases where the privlleged na
ture of the records seemed evident.'"

The legislative history of the Freedom of
Information Act indicates that the courts
must apply the same test to the fifth exemp
tion as they always have when the executive
evidelltiary privilege has been raised in dis
covery proceedings ngainst federal agencies.~'

Certain difficulties are presented, however,
by the clear wording of the statute. For ex
ample, in discovery proceedings, the execu
tive privilege may have to yield where the re
quester has great need for the record. The
priVilege, in other words, is balanced against
the requisites of justice in the courtroom.
Yet in Freedom of Information cases, the
need for the record is not a factor. The ex
emption refers to records avallable to a
"party," rather than "the person making tl1.e
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request." The question, then, is whether rec
ords which are only sometimes available in
lltigation are available under the Freedom of
Information Act.

This question was squarely dealt with in a
recent District of Columbia case. In Sterling
Drug" the plalntliIs had been charged with
Bection 7 Clayton Act violations involving
a. merger with· another company. The FTC
had previously approved a similar merger be
tween one of Sterling's competitors and an
other company. Sterling unsuccessfully peti
tioned the agency to drop the charges on the
ground of this approval, and then moved for
production of records consisting inter alia
of FTC staff memoranda, memoranda of in
dividual commissioners, and ·memoranda pre
pared or adopted by the commission as a
whole relating to the basis for their decision
to uphold the merger in the other case. This
motion was denied. A freedom of informa
tion case was then filed, seeking disclosure
of· the records. The plaintiffs claimed that
the records were discoverable in the Clayton
Act action pending against them, and were
therefore not exempt under the fifth exemp
tion. The lower court held that the records
consisted of internal working papers relat
ing to the formulation of policies and were
therefore exempt under the fifth exemption.
On appeal, the District of Columbia circuit
court considered the question raised by the
plaintiffs as to whether the discoverability of
a record in litigation automatically meant
that the record was not within the fifth ex
emption. Quoting at length from Davis. The
In/ormation Act, A Preliminary Analysis,·'
and relying on language in the House report
and the A.G. memorandum that the fifth ex
emption does not apply to memoranda which
are routinely discoverable, the court· con
cluded that records otherwise privileged did
not escape the exemption solely because they
might, in speciar circumstances. be discov
erable.

As modified by Sterling, then, the courts
will follow the discovery cases and allow the
withholding of records which would reveal
the reasoning process of tIle agency; such
memoranda would include internal working
papers and drafts, in which statements of
opinion and suggestions were made regard
ing agency decisions or action. Conversely,
no memorandum which embodies data relied
on by the decision maker, no report, statis
tical workup, computer printout or any other
factual data should be considered exempt."

Sterling, however still leaves open the
question of what is or Is not exempt from
disclosure. The court held th.at the memo
randa prepared by the commission staff and
individual commissioners were exempt, whlle
the memoranda prepared by the commission
as a whole were not. The court reasoned
that memoranda wh.ich comprised operative
agency law were dIsclosable, whereas opin
ions and recommendations Which did hot
necessarily comprise· the whole of an agency
policy did not constitute such agency law
and were therefore with.in the exemption
comprising internal opinions and recom
mendations.

However, 5 U.S.C. § 552(a) (2) (B) requires
that agencies index and have avallable for
inspection those "statemehts of policy and
interpretations which have been adopted by
the agency and are not published In the Fed
eral Register." In a powerful and well rea
soned dissent," JUdge Bazelon has pointed
out that to the extent that the staff and
commissioner memoranda provide the basis
for all or part of a final agency decision, they
then fall within the classification of § 552 (a)
(2) (Bl and should be made available. Judge
Bazelon reminds us that although the pur
pose of the exemption was to encourage dis
course at the polley formulation stage, Con
gress intended to 'prevent the development of

Footnotes at.' en.<i· .ot •article.
C~----8~Part2

"secret law" within an agency. The dissent
points out that the Ninth Circuit had pre
viously decided in GSA v. Benson '. that the
kind of opinions and recommendations
sought in Sterling. were not Within the ex
emption to the extent that the agency ulti
mately adopted them expressly or implicitly.
In any event, even the majority in Sterling
leaves no doubt .that memoranda constitut
ing the working law of an agency are not
within the exemption.

When there is a dispute as to the charac
terization of a record, or when a record con
tains both types of material, the court has
a duty, as in discovery proceedingS,'.to ex
amine the records in camera to decide which
material is disclosable.ll .

It seems reasonably clear that Congress in
tended bureaucrats to be able to engage in
frank interchange of opinion Without the
world knowing their individual views, and
that without the privilege this might be in
hibited. Therefore, in deciding whether the
privilege should apply, courts should look to
see whether the specific record in question
wlllor will not expose the agency's reasoning
process to public view. In the discovery case
of Machin v. Zuckert," the court decided that
disclosure of the mechanic's opinions as to
the causes of the accident would not expose
the agency's reasoning process, and that such
opinions were actually in the nature of a
factual summary. This approach protects the
government against having to disclose docu
ments which wlll harmfully reveal its think
ing process while at the same time providing
for full disclosure of all records which. con
tain the basis for government action.

The Senate and House reports and the A.G.
memorandum express the belief that the
fifth exemption prevents premature disclo
sure.'· This refers to situations where disclo
sure would make nugatory the purpose for
the records or would prejUdice contractual
negotiations in progress." Clearly, only where
parties are actually negotiating In a contrac
tual sense should prematurity be considered
an issue. Thus, Where the federal government
is performing a function concerning a state
government, such as deciding whether to
grant a state's request for a § 1115 waiver, the
alleged prematurity aspect would not apply,
regardless of the present stage of the federal
agency action. HEW's example in its regula
tions exempting records "of correspondence
between Federal and state or local officials,
privileged through custom and usage or
where disclosure might prejudice negotia
tions in progress," is thus without merit."

The seventh exemption
Although the seventh exemption has been

held appllcable to areas not generally of
concern to poverty lawyers, some discussion
of this exemption is nevertheless In order.
The Senate report refers to the Investigatory
files In the seventh exemption as follows:
"These are the files prepared by Government
agencies to prosecute law violators." ,. This
language indicates that Congress had in mind
proceedings of regulatory agencies with
power to mete out punishment for law vio
lations by court prosecution. In BristoZ Myers
00. v. FTO '" the court concluded that "Con
gress intended to limit persons charged With
violations of the Federal regulatory statutes
to the discovery available to persons charged
with violations of Federal criminal law."
Such actions would be brought by the FDA
in food adulteration cases, the FTC in anti
trust actions, the SEC in' fina.nclal institu
tions regUlations, the FPC In 011 and gas
cases, and the CAB in airlines regulations.

Qulte recently, the Fourth Circuit held
that the seventh exemption "should not be
enlarged ... to Include records of administra
tive action taken to enforce the law." In so
holding, the court determined that letters of
warning of non-compliance with federal law
were dIsclosable.'" Finally, in interpreting
this exemption, Judge Skelly Wright in Get-

man v. NLRB'" concluded that the purpose
of the exemption was to ensure that agencies'
court cases would not be harmed by the dis
closure. To the extent that an agency's ac
tiVities do not involve. judicial enforcement
as an affirmative matter, then materials col
lected to implement the law should not .bo
exclUded from disclosure by this exemption.so

Even where the seventh exemption. may
be applicable, however, withholding Is justi
fied only when the files are in fact complied
and maintained for such judicial law en
forcement purposes. Thus, a long lapse of
time Without any intervening "law enforce
ment" activity between the compUation of
the files and the date they are requested
would Indicate that the files are no longer
being maintained for "law enforcement"
purposes.Sl Further, when the files, or records
therein, have been disclosed to the parties
subject to the agency's "law enforcement..
actions, it Is obVious tha.t further disclosure
to the publ1c cannot hurt the agency's case
in court."

BEYOND THE EXEMPTIONS

Although it might be argued that agencies
can lawfully Withhold any record which falls
within the exemptions, a number of agencies
have adopted regulations which compel them
to disclose any record, exempted or not, un
less there are compelllng reasons to the con
trary. Thus, in GSA v. Benson'" the agency
refused to release the records of certain busi
ness transactions between it and the person
requesting the records. The court, Inter alia,
noted that the agency required disclosure in
the absence of a compel11ng reason to the
contrary, and that since the court could dis
cern no compelling reason for the agency to
withhold the records, the records must be
disclosed, notWithstanding the fact that they
might fit within one of the exemptions. Other
examples of such regulations are: (1) the
Department of Interior regulations which re
quire disclosure unless the records fit within
an exemption and "sound grounds exist
which require the 1nvocation of the exemp
tion" or disclosure is prohibited by statute or
executive order;" (2) HEW regUlations
which provide that "disclosure of particular
items of such [exempt] kinds will neverthe
less be made when this can be done con
sistently with obligations of confidentiality
and administrative necessity"; '" (3) HOD
regulations which prohib1t a record from
being withheld unless it both comes within
an exemption and "there is need in the pub
I1c interest to withhold it";" and (4) DOT
regulations which provide that notwith
standing the exemptions the department wUl
release a record "unless it determines that
the release of that record would be incon
sistent With a purpose of the [exemption]
section covered." Bl These types of regulations
are binding on the agency and provide a
means to obtain otherwise exempted
records."

A number of agencies also attempt to de
fine and interpret the exemptions in the
Freedom of Information Act further. These
regulations give examples of the types of
records which the agency considers exempt.
These Interpretations and examples are often
broader than the statutory exemption. If
these interpretative regulations 'exempt
from disclosure items which are not ex
empted by the go\terning statute, they con
fiict With the statute," they are outside the
official's scope of authority," and are hence
invalid. A federal administrative regulation
must comport with the enabling legislation,
irlcluding the congressional mandate as it Is
"ascertainable in underlying polley." 01 In any
freedom of information case the underlying
pol1cy of Congress is to interpret the ex
emptions strictly, in favor of the fullest pos
sible dIsclosure.D•

The exemptions, therefore, refer to 811m
ited class of materials. Moreover, the Act ex
pressly requires t~at all other records shall
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gardless of how HEW might wish to char
acterize such a communication, under the
Act it should have been characterized as an
agency opinion or decision, indexed, and
made ava1lable for inspection in the agency
library. Another type of decision making is
the agency response to each publlc informa
tion request received by the office. These de
cisions should also be in the library: General
polley decisions are often made by regional
federal officials and then sent to the agency
head for final approval." These intra-agency
opiniOns and decisions, no less than the opin
Ions and decisions sent out of the agency,
should be on We and readily available.

Finally, the large number of decisions
made by federal agencies Which seem to con
filet with the governing statute or even the
agencies' own regUlations is an area of In
creasing concern to poverty lawyers.ll7 In
other cases, it appears that the reasons for
certain agen~y decisions are either purely
political or have no basis in fact. Recent ex
amples of the latter Include the New York
regional sas commissioner's determination
that New York had an adequate utllization
review procedure in its medicaid program,"
and HUO's decision to allow various redevel
opment projects to proceed based on a HUn
certification of a workable program," where
no basis In fact existed for either declsion.")()
At the time the decision is made It is often
unknown what kind of record eXists and
what is before the decision maker. Clearly,
except for internal staff opinions, sugges
tions and recommendations it Is permissible
to obtain the factl:al and analytical record
on which the decision Is based. It would seem
that a request for the documents, reports,
memoranda, compllter printouts, charts,
graphs and surveys on Which an administra
tor relied to make his decision (i.e., the ad
ministrative record) would be sufficient Iden
tification and su~h records would therefo::e
be obtainable under the Freedom of Infor
mation Act l'xcept for those records Which
consisted of agency debates over policy mat
ters.

There are many uses to which the types of
information outl1ned above can be put.
Groups of poor persons have always had to
face the explanation from bureaucrats that
the bureaucrat is acting on information
which "unfortunately" is unavallable to the
publ1c. Clearly, the obtaining of all or most
of the same information which the bureau
crat has will greatly help these organizations
in their efforts to attain power in relation
ship to the government agencies With which
they deal. Second, as has been tragically
proven in the case of the Pentagon Papers,
governments can go awry absent public ac
countablllty. The harder It Is for bureaucrats
to conceal their errors, hopefully the fewer
they will make. The more the administrative
decision making process Is brought to Ilght,
the less Ilkely it is that political deals will
be made.

The aftermath of a recent case filed by
NWRO 10' to obtain copies of waiver applica
tions submitted by the States of Cal1fornla
and New York provides a good example of
the uses which an organization can make of
the type of information discoverable under
the Freedom of Information Act. The pur
pose of the suit was to obtain the waiver
applications as early as possible in order to
have a chance to provide HEW With com
ments and criticisms, and to be able to mount
a pol1tlcal campaign prior to· any HEW ap
proval of the appl1catlons. The suit was
settled on the basis of an agreement by HEW
to release the appllcations at least 30 days
prior to taking any formal action on them.1"

The first appllcatlon received was from Cal1
fornia, which was seeking to run a demon
stration project whereby medicaid recipients
would be charged a certain amount for aid
and services. During these 30 days, CWRO
prepared and submitted an extensive com
ment and criticism of the project. The next

bedisclosable.Although some courts have
gone astray and used their own judgment as
to whether or not certain records should be
disclosed, the great majority at courts have
looked only to the exemptions for possible
justification at agency withholding. And as
records are more aggressively pursued under
the Act in the tuture, the exemptions should,
under proper court interpretation, become
increasingly narrow, veering away trom the
old, broad equitable principles toward the
clear statutory intent of total possible dis
closure of government records.

APPLICATION OF THE ACT

From the cases which poverty lawyers have
filed against federal agencies, it appears that
the following agencies are most often in
volved: Health, Education and Welfare;
Housing and Urban Development; the Bureau
of Indian Affairs; the United States Depart
ment of Agriculture; the Department of La
bor; the Department of Transportation; 'the
Environmental Protection Agency; and the
Department of Justice. Each of these agencies
administers programs which involve some
degree of federal-state cooperation; most of
the programs also involve federal-state
shared funding schemes. The federal agen
cies are responsible for assurIng that federal
law is fUlly compUed with. If it is not, then
no federal money should theoretically be pro
vided for the program's operation.·' Whether
or .not federal agencies choose to take any
action in the event of non-compliance, most
of them collect considerable data concerning
compUance (or lack thereof) with applicable
federal laws. AIl such data compiled by any
of the agencies and programs specified above
should be obtainable under the Freedom of
Information Act on the ground that the one
possibly applicable exemption-the flith
does not apply either because the material
was obtained from the state or some other
non-agency source and is thus not within the
exemption, or because such data does not in
any way expose the reasoning process of the
agency, but rather constitutes factual sum
maries and reports. To the extent that con
formity materials include recommendations
to higher officials based on factual data or
summaries, such recommendations might
also prove disclosable especially If the recom
mendation is later adopted by the agency
head. Even If the recommendation were in a
privileged form, however, the administrator
could excise the privileged materials from
the rest of the materials, or, If the adminis
trator contests the request, the court could
do so.

Another type of record consists of the com
munications between a federal agency and
the state agency. Lengthy correspondence
often goes on between them concerning either
state plans to take certain actions in the
future, or state practices of the recent past.
These records are not exempted by the fifth
exemption, which only refers to communica
tions involving federal agencies.·' Also, SUch
communications would be discoverable in
Utigation because their dISclosure would not
expose the agency's reasoning process. As al
ready mentioned, HEW has recently changed
its poUcy and now allows disclosure of all
such correspondence.o,

Another type of record Which shOUld be
available for inspection under the Freedom
of Information Act consists of the formal
and informal opinions which are constantly
handed down in response to state agency
queries and requests. For example, within the
past year CaUfornia sought HEW's opinion
on some admInistrative changes It desired
to make in california's welfare programs.
HEW put its opinion in the form of a letter
stating that some of the changes were per
missible while others would violate the So
cial Security Act and would need walvcrs. Re-

Footnotes at end of article.

applications received under ,thlsagreement
were two •applications submitted by New
York. One of them sought a waiver of Social
Security Act provisions so as to allow New

·York to operate forced work programs, with-
out pay. for all welfare recipients. The second
application was for waivers permitting New
York to operate a program in which the
grant would be reduced to $2,400 for a family

·of four from the approximate current average
level of $3,760. The family would then be
given an opportunity to work itself back up
to the current grant level by accruing such
"brownie points" (which were assigned a
dollar value) by among other things coop
erating With scbool authorities, joining the
boy or girl scouts, participating in birth
control programs and Joining forced work
projects. NWRO and various community and
professional groups mowlted an attack on
the demonstration projects and HEW even
tually informed New York that the project's
proposals were unapprovable as submitted.
(This was after HEW had told New York that
the applications would certainly be ap
proved.) New York submitted new proposals,
which HEW approved shortly thereafter. A
laWSUit is currently pending challenging this
approval on the grounds that the agreement
to give 30 days lead time was violated. The
New York community Is still alerted to many
problems in the new proposals, and it is quite
possible that because of the political opposi
tion the projects will never be carried out. In
any event, the community, by being fore
warned,ls forearmed.

In addition to the use of records for pur
poses of political mobilization, records ob
tainable under the Act can prove valuable
in litigation. Although many records would
be obtainable by discovery upon the filing of
a laWSUit, it is often important first to com
pile information in order to put the laWSUit
together. In one type of litigation in Which
poverty lawyers are becoming increasingly
involved-judicial review of federal adminis
trative action-it Is Of the utmost Impor
tance to ascertain the scope and extent of
the "administrative record" on which the de
cision maker relied in making the decision.los
Much of the decision-making power which
is subject neither to adjUdicatory nor rule
making publlc hearings is committed to fed
eral agenCies by statute. Thus, the Secretary
of HEW may grant certain waivers of Social
Security Act provisions, the Secretary of HUD
may certify the existence of a workable plan
for redevelopment, and the Secretary of
Transportation may decide to release federal
funds for a highway. In each case there Is no
formal record, nor is there generally a re
quirement for formal findings. Such decision
making, although carried out pursuant to a
governing statute, is called "Informal."

The scope of Judicial review for such in
formal decision making has recently been de
scribed by the Supreme Court,'O' in Citizens
to Preserve OveTton Park v. Volpe under
which the court is to review the administra
tive record. However, If there Is no such rec
ord (as is often the case in Informal decision
making), then the administrator may make
ex post facto findings which will themselves
be subject to Judicial review. In the absence
of any ex post facto findings, the plaintiffs
may discover the basis for the administrative
decision. (Such discovery is not necessarlly
precluded by the existence of findings, how
ever.)

Since the filing of a laWSUit seeking judi
cial review gives the administrator a chance
to devise ex post facto rationalizations in
llght of the complaint's allegations, the
plaintiffs are in an infinitely stronger posi
tion if the administrative record can be
ascertained and establ1shed prior to the fillng
of the SUit. Most of the data on which suc.h
informal decisions shOUld be based is ob
tainable under the Act, and therefore a re
quest for the documeqts which comprise the
administrative record in respect to a particu-
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JUDICIAL REVIEW

Theoretically it should not often be neces
sary to go to court to get identifiable non·
exempted records. The Act and Its legiSlative
history make clear that all questions of doubt
should be resolved by the agencies in favor
of disclosure. From the beginning, however,
the comments on the Act and its operation
have concluded that agencies are most reluc
tant to part With records even though they
are clearly outside any of the exemptions.128

Because of this reluctance (anticipated by
Congress), judicial review Is available. The
operative section states:

"On complaint. the district court of the
United States in the District in which the
complainant resides, or has his principal
place of business, or in which the agency rec
ords are situated, has Jurisdiction to enjoin
the agency from Withholding agency records
and to order the production of any agency
records Improprely withheld from the com
plainant. In such a case the court shall de
termine the matter de novo and he burden is
on the agency to sustain its action. In the
event of noncompliance with the order of the
court, the district court may punish for con
tempt the responsible employee, and in the
case of a uniformed service, the responsible
member. Except as to causes the court con
siders of greater importance, proceedings be
fore the district court as authorized by t.hls
paragraph, take precedence on the docket
over all other causes and shall be assigned
for hearing and trial at the earliest practical
date and expedited In every way." 127

Since most actions against a government
agency involve a presumption in favor of the
agency, poverty lawyers may be at a loss as
to how to lltlgate under a statute which
throws the burden on the other side. A sug
gested tactlc IS that the complaint should
simply cite the facts Without going Into too
much detall (depending on the circum
stances), that what is requested are in fact
identifiable records, the facts of the dental.
and that the records do not faIl within any
of the stautory exemptions and are therefore
dlsclosable. The prayer, outlined In the stat-

sent placing a time limit of an additional
week or two on the agency's response. If there
is st1l1 no response, or if a response is of an
obviously dilatory nature, then the delay
would be treated as a denlaI,lJl1 and a letter of
appeal should be sent to the appropriate of
ficial. In the letter of appeal the time limit
should be approximatelY 30 days. If there Is
still no adequate response, then the case can
be considered ripe for review. This is only one
tactic; undoubtedly there are many more.
The main point is that delay Is the agency's
one predictable defense to a request which it
doesn't wish to honor, and a good record
should be made in the event that jUdiCial
review Is sought of a final agency decision
Implied by delay, for exllaustion of adminis
trative remedies becomes a problem in such
a case. Unreasonable delay. however, has been
held to provide an exception to the exhaus
tion rUle.122 Furthermore, the absence of any
time period in the statute should help over
come the exhaustion doctrine. Finally. ex
haustion Is not reqUired when the outcome
of the request or appeal is pre-ordained.m

The Act provides that the records be made
promptly available to "any person." This
means that any person may request a record,
without any eVident connectIon between
the record and the person and without any
particular necessity for the record.= "Per
son" is defined In § 551 to include associa
tions. corporations and partnerShips, as well
as individuals, and therefore requests can be
made by poor persons' groups as well as by
any individual.

Finally the request for Identifiable records
must be made of an agency as that term is
defined by § 551 of the Administrative Pro
cedure Act.'''

specify that the agency either give you what
Is asked for, or state the reasons for non
disclosure, Including the alleged non-exist
ence of any of the records requested. If the
agency answers that no such record exists,
such an answer may prove to be Invaluable.
For example, in one case currently being liti
gated involving JUdicial review of federal ad
ministratlveactlon, the plaintiffs asked for
all reports, surveys, memoranda, etc., on
which the defendants based their decision.
The agency answered that no such records
existed. In establishing the arbitrariness of
the defendant's decision the plaintiffs have
a headstart. In any event, every request for
records should InclUde a request that the
agency immediately contact the requesting
party If it has any question Whatsoever
about the Identification of the records. This
obviates the poSSibility of a later defense,
should jUdicial review become necessary, that
the records were not Identifiable.

The records should be described as thor
oughly as possible, for experience has shown
that agencies w1l1 interpret the request as
narrowly as POSSible. Although the Act re
quires the courts to interpret the exemp
tions strlctly,113 on judicial review they are
not under a duty to order the production of a
record not properly requested in the first In
stance.n , And If the first request Is not com
plete, the requesting party may have to re
eXhaust the administrative remedy.

Each agency is required to publish rules
stating the time, place, fees and procedure
to be followed in requesting records.11G The
rules, according to the statute, designate
the proper person or persons to Whom a re
quest should orglnally be made, the form
of such request, and the fees, If any. in
volved for searches and copylng."· Such
rules also establish an intra-agency appellate
process, designating the person to whom an
appeal may be made (usually the head of
the agency or· operating agency) and the
form of the appeal. The rules established by
the agency should be followed as closely as
possible to obviate the defense, should jUdi
cial review be necessary, that the request
"was not In accordance with the agency's
rUles" and that adminIstrative remedies
were therefore not properly eXhausted.

The Act also requires that If a proper re
quest is made the records must be made
avallable promptly. In the case of the agen
cies with which poverty lawyers usually deal,
there is no specific time period designated
Within which a request must be answered
or an appeal decided. ThIs loophole means
that an agency may sit on a request virtually
forever: only the department of transporta
tion expressly prOVides for an Intra-agency
appeal in the event a request is not initially
answered Within a reasonable tlme.ll7 It
would seem that the failure of the agencIes
to specify time periods, both for response
to an initial request and/or for an appeal
in case records are denied clearly violates the
requirement that the agency "shall make the
records promptlyavallable." ns The ques
tion, of course, is what constitutes a rea
sonable time within which the agency must
act.

One commentator suggests that a ten-day
limit be set for an initial response; 118 one
agency has adopted such a time llmlt.''''
In some cases, however, ten days may be a
longer period than is really necessary in Ilght
of the request, whereas a complicated request
involving retrieval from different sources
might take more than ten days. One possi
ble practice Is to note in a request that the
rules have no time limit. that the records
are needed immediately (or at a particular
time) and that If there is any problem im
mediate contact should be made. Atter ten
days (unless the agency has been given a
longer period in the request), if no response
has been received another letter should beFootnotes at end of article.

lar decision will prove invaluable in these
types of lawsuits.

It is also valuable to have the records prior
to tUing a suit, for possession of information
indicating a relatively sure Victory may well
be enough to settle the matter out of court.
Alternatively, the informatlon obtained may
indicate that a lawsuit would not be appro
priate In the first place.

HOW TO REQUEST A RECORD

The operatlve words of the statute in re
spect to procedure are:

"Except With respect to the records made
available under paragraphs (1) and (2) of
this SUbsection, each agency, on request for
identifiable records made in accordance with
pUbl1shed rules stating the tlIrie, place, fees
to the extent authorized by statute and pro
cedure to be followed, shall make the records
promptly available to any person." 100

Although the information sought must be
In the form of records within the meaning of
the Act, the Act does not define the word
"records." The A.G. memorandum, however,
adopts the definition of records used in a
1943 statute:

"[TJhe word "records" includes all books,
papers, maps, photographs, or other docu
mentary materials, regardless of physical
form or characteristics, made or received by
any agency of the United states Government
in pursuance of Federal law or in connec
tion With the transaction of pubIlc business
and preserved or appropriate for preserva
tion by that agency or its legitimate succes
sor as evidence of the organization, func
tions, policies, decisions, procedures, opera
tions, or other activities of the Government
or because of the informational value of data
contained therein. Library and museum rna
teriai made or acquired and preserved solely
for reference or exhibition purposes, extra
copies of documents preserved only for con
venience of reference, and stocks of publica
tions and of processed documents are not in
cluded Within the definition of the word
'records' as used In this Act." 108

The question of what constitutes identi
fiable records has been l1tigated.107 It is clear
that while the courts may not look favorably
on a broad fishing expedition, the agencies
must make a reasonable attempt to search
out and find the records which are requested,
regardless of the comprehensiveness of the
request.10S In this connection, the senate re
port states:

"It is contemplated by the committee that
the standards of identification applicable to
the discovery of records in court proceedings
would be appropriate gUidelines With respect
to the identification of agency records, espe
cially as the courts would have Jurisdiction to
determine any allegations of improper wIth
holding."'". .. . . .

"The records must be identifiable by the
persons requesting them, i.e., a reasonable
description enabling the Government em
ployee to locate the requested records. This
requirement of Identification Is not to be
used as a method of Withholding records." 110

That It may be inconvenient for the agen
cy to search out and complle records for In
spection Is no excuse for the fallure to pro
duce non-exempted materlals.ill

In many cases the existence of specifiC
records wllI come to light by word of mouth
and specific Identification Is easy. In other
cases it may not be known whether certain
documents exist, but their existence can be
deduced. Requests for such deduced records
should be framed in an amrmatlve manner
on the assumption that the records do eXist,
rather than as a question as to whether the
records exist. This tactic will also prevent
the agency from concealing the existence of
a record}" However, the request should also
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ute, is to enjoin the agency from \Vithholdlng of potentially usefuL information are con
agency records and to order the production sldered exempt by the agencies, notWith
of any agency records improperly withheld standing the clearly contrary language of the
from the complainant. Act and the Senate Judiciary Committee Re-

The provision providing for de novo review port. Congress dellberately made jUdicial re
means that the court is obliged to make Its view of agency wltholding an easily manage
own examination 01. the records and the able form of proceeding, anticipating that
agency's reasons for withholding them, and the agencies would be reluctant to yield
to render a decision based on its independent anything Whatsoever for publlc scrutiny, let
jUdgment. This means that the agency must . alone the types of records made disclosable
Justify its action in court, Without being by the Act, Given the amount and types of
able to rely on Its administrative reasons for information which are currently unavailable
withholding the records. to poor people by agency misinterpretation

Concerning litigation strategy, much de- of the Freedom of Information Act (st1mu
pends on whether a preliminary injunction lated by the A.G. memorandum, in fairness
is sought, and what kind of administrative to the agencies), It Is hoped that vigorous
record has been made With the agency prior action w1ll be taken to convey the informa
to judicial review. If such an injunction is tlon to the people most affected by the fed
sought, or if all the agency's reasons for eral agencies in question. As poverty lawyers
nondisclosure have previously been brought and organizations assert the rights of the
into the open, it might be well to argue the people they represent, it is expected, along
merits of the case fully In the opening brief With Increased lltigation, that a number of
without waiting for the agency to justify in agenCies wlll begin to rethink their position.
court its decision to withhold the record. On This is apparently the case with HEW, as
the other hand, if no preliminary injunction eVidenced by its new policy of disclosing fed
is sought, or If the agency has not yet fully eral-state communications. Perhaps no more
presented its reasons for withholding the fitting conclusion to this article can be made
records, it might be wise to make the de- than to quote the HEW memorandum im
fendants first justify their action, saving plementing the new policy, in the hope that
the major arguments and discussion for a other agencies will adopt the same reasoning
reply brief. In any event, it is Important to and take the same action concerning the dis
remember that legally a presumption runs closable records In their possession.
in favor of disclosure and that the burden is "In order to respond intelligently to these
on the agency to justify its action. requests, we have had to review carefully

Preliminary injunctions are somewhat hard our past policies regarding the release of in
to obtain in freedom of information lItiga- formation to the public and to the news
tion due to the problem of establishing 11'- media. We have found that the biggest need
reparable injury and the statutory calendar Is to reemphasize the SRS and the Depart
preference."'" A preliminary injunction would ment position that information and records
also be seeking the same relief as a final should be made readily available unless there
injunction, unless the preliminary injunction are overriding reasons to the contrary. It is
were to prevent some other agency action not the intention of the Freedom of Infor
from occurring until the freedom of Infor- matlon Act or the Department's Public In
matlon issue was resolved.'29 The sole purpose formation Regulation that all records falling
of the Freedom of Information Act is to ob- into an exempt category are for that reason
tain records. To the extent that the prellm- to be withheld from disclosure. On the con
inary injunction would result in the dis- trary, both clearly subscribe to the concept
closure of the records at issue, full reUe! of fullest possible disclosure."
would be accomplished prior to a final judg- .. .... ..
ment in the matter. However, a preliminary "In keeping with the concept of fullest
injunctlo~ was granted affording full relief possible disclosure, SRS will henceforth con
In ShapIro v. SEO, presumably on the sider that correspondence and documents
grounds that the probabll1ty 0: success upon between SRS and State and locai agencies,
a final adjudication was virtually a cer- and internal SRS letters memorandums
tair:tY.l"J or documents furnished to' a State or local

SlUce federal agen?leS have 60 days In agency, are in the publlc domain and are
which to answer, hav1l1g to walt for a trial available to news media representatives and
might result In the need for the records be- members of the public. This includes Sec
coming moot, notwithstanding the statutory tlon 1115 project proposals and State plan
~rial preference. Perhaps the most promis- material which wlll be considered available
lUg way to obtain speedy rellef is to move for release on request when received at the
for summary judgment 20 'days after the SRS ofllce having approval authority."
complaint is filed, pursuant to Rule 56 of
the Federal Rules of Civil Procedure, and for * .. * .. *
an order shortening time for the hearing on Communications from ofllclals of SRS to
the motion. Since Witnesses are usually not State officials, and Internal com:nunicatlons
relevant to this type of action, and since furnished to a State, will be conSIdered avail
the facts are either unlikely to be materially able for release when sufficient time has
disputed, or If so, capable of resolution by elapsed to insure receipt by the addressee."
in camera inspection rather than by trial, * .. * .. *
freedom of information cases seem ideally "Communications from State ofllclals to
SUited for summary judgment proceedings. ofllcials of SRS will be considered available
The sole issue is likely to be whether a par- for release at the Federal level as soon as
ticular record is or is not exempted by the received by the addressee." 131
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,. Davis, supra, note 9 at 809-810.
.. Getman v. NLRB, 450 F.2d 670 (D.C. Cir.

1971); Consumers Union, Inc. v. Veterans
Administration, 301 F. Supp. 796 (S.D.N.Y.
1968); and GSA v, Benson, 239 F. Supp. 590
(D.C. Wash., 1968), ajJ'd on other grounds,
415F.2d 878 (1969). For a complete discus
sion of this conflicting legislative history,
see Davis, supra, note 9 at 809-810.

30 Davis, supra, note 9 at 809-810.
315 U.S.C. § 552(b).
.. See Epstein v. Resor, 421 F.2d 930 (9th

Cir.1970) •
"Polymers, Inc. v. NLRB, 414 F.2d 999 (2d

Cir. 1969); and see Cuneo v. Laird, --- F.
Supp. --- 40 U.SL.W. 2543 (D. D.C., Jan.
14. 1972).

"'5 U.S.C. §552(a)(2) (c). The Senate
Committee Report stated that the pnrpose of
this section Was to allow a public examina-
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58 157 F.SuPP. 939 (U.S. Ct. Cl. 1958).
'·316 F.2d 336 (D.C. Cir.1963).
ro 280 F.2d 654 (D.C. Cir.1960) .
;1 In Davis v. Braswell Motor Freight Lines

Inc., 363 F.2d 600 (5th Cir. 1960), the court
held that communications between the l>'LRB
and the general counsel's office were privi
leged and that the plaintiff's attempt to
probe the reasoning process of the agency
should be resisted on the grounds outlined
in United States v. Morgan, 313 U.s. 409,
421-422 (1941), that the court shoUld not
be allowed to question or probe the admin
istrator's mind any more than the mind of
the judge. For extensive discussions of the
history and scope of the execution privilege
against disclosure of records under the dis
covery statutes, see Freeman v. Seligson, 405
F.2d 1326 (D.C. elr., 1968); Carrow, Govern
ment Nondisclosure in Judicial Proceedings,
107 U. P.A. L. REV. 166, 184-187 (1959). For
other cases in which the privileges was
held not to apply, see Bank Line Ltd. v.
United States, 76 F. Supp. 801 (S.D. N.Y.
1948); Mitchell V. Bass, F.2d 513 (8th Cir.
1958).

6ll Boeing Aircraft v. Coggeshall, 280 F .2d
654 (D.C. Cir. 1960) .

63 See Kaiser Aluminum & Chemical Corp.
V. United States, 157 F. Supp. 939 (U.S. ct.
C1. 1958); Carl Zeiss, 40 F.R.D. 318 (D. D.O.
1966), where the court was satisfied as to
the priVileged nature of the records and re
fused to inspect.

6. GSA V. Benson, 415 F.2d 878 (9th Cir.
1969); Sterling Drug v. FTC. 450 F.2d. 698
(D.C. Cir. 1971); and International Paper v.
FPC, 438 F.2d 1349 (2d Cir. 1971).

., 450 F.2d 698 (D.O. Oil'. 1971) .
00 Davis, supra, note 9.
61 Soucie V. David, 448 F.2d 1067 (D.C. Cir.

1971); GSA V. Benson, 450 F.2d 878 (9th Oir.
1969); Bristol Myers V. FTC, 424 F.2d 935
(D.C. Cir. 1970); Ackerly v. Ley, 420 F.2d 1336
(D.C. Cir .1969) .

.., 450 F.2d 698, 712.
69 415 F.2d 878.
•• Soucie v. David, 449 F.2d (D.C. Cir. 1971);

Wellford v. Hardin, 444 F2.d 21 (4tl1 Cir.
1971); Ackerly v. Ley, 420 F2d. 1336 (D. D.C.
1969); Bristol Myers v. FTC, 424 F2d. 935
(D.C. Clr. 1970); Schapiro CO. V. SEC, - F.
Supp .-,40 U.S.L.W. 2599. However, the Su
preme Court has agreed to hear argument on
whether an agency must submit its memo
randa to in camera inspection. EPA v. Mink,
40 U.SL.W. 2233 (D.C. Cir., Nov. 2, 1971).
The circuit court in Mink, ordered such in
spection and the agency is appealing on the
grounds that the executive evidentiary priv
ilege is grounded in the constitutional sepa
ration of powers doctrine and that having to
submit the privileged materials even to a
court is violative of this doctrine.

n Machin V. Zucker, 316 F.2d 336 (D.C. Clr.
1963).

72 See H.R. Rep. No. 1497, supra, note 22;
S. Rep. No. 813, supra, note 14.

'3 Att'y Gen. Memo, supra, note 25.
14 45 C.F.R. § 5 et seq., AppendiX A. This

example may 110 longer be viable because of
SRS's new polley of releasing all memoranda
which involve federal-state communications
notWithstanding any claimed prematurity of
such release.

7S S. REP. NO. 813, supra, note 14•
'.424 F.2d 935.
"Wellford v. Hardin, 44 F.2d 21 (4th Cir.

1971.)
1$ 450 F.2d 670.
... But in a recent Fifth Circuit case (Evans

V. U.S. Dep't of Transportation, 446 F.2d 821
(5th Oir., 1971) ) , the court held that a letter
complaining of a pilot's mental stabll1ty was
part of a file compiled in respect to an investi
gation of the complaint and thus e.xempt
under § 552(b) (7), notwithstanding the fact
that the investigation could only result in
an administrative revocation of the pilot's
license. This case employs no reasontng What-

regUlations implementing the Freedom of
Information Act. Although 20 C.F.R. § 401
extends the coverage of § 1306 to the Medi
care Program (Title XVIII), such an inter
pretation is most questionable in light of
the pertinent legislative history. In any
event, it is clear that § 1306 does not apply
to materials generated Within the agency in
respect to Titles I and XVIII.

•• Evans v. U.S. Dep't of Transportation,
446 F.2d 821 (5th Clr. 1971). As this article
was going to press, a decision came down
from the District of Columbia federal dis
trict court limiting this exemption to those
statutes which exempt specific types of rec
ords, as opposed to statutes Which "gener
ally prohibit all disclosures of confidential
information." Schapiro & CO. V. SEC, - F.
Supp. -, 40 U.S.L.W. 2599 (D. D.C., Mar. 14,
1972).

<1 Sterling Drug CO. V. FTC, 450 F.2d 698
(D.C. Cir. 1971).

.. Consumers Union, Inc. v. Veterans Ad
ministration, 301 F. Supp. 796 (SD. N.Y.
1968); Soucie V. David, 448 F.2d at 1080 (J.
Wilkey, concurring).

'" 450 F.2d 670 (D.C. Cir. 1971).
.. 301 F. Supp. 796 (SD. N.Y. 1968).
'·Oontra, see, Grumman v. Renegotiation

Board, 425 F.2d 578 (D.C. Cir. 1970): and see
Davis, supra, note 9.

•• --- F. Supp. --, 40 U.S.L.W. 2599
(D. D.C., Feb. 28, 1972).

47 425 F.2d at 582 (D.C. Cir. 1970).
.. Supra, note 46, --- F. Supp. at ---.
,. Sterling Drug, Inc. V. FTC, 450 F.2d 698

(D.C. Clr. 1971); Mink V. EPA, 40 U.S.L.W.
2233 (D.C. Cir. Nov. 2, 1971); Getman V.
NLRB, 450 F.2d 670 (D.C. Clr. 1971); Soucie
v. DaVid, 448 F.2d 1067 (D.C. Clr. 1971): Bris
tol Myers v. FTC, 424 F.2d 935 (D.C. Clr.
1970): Ackley V. Ley, 420 F.2d 1336 (D. D.C.
1969); American Mall Line, Ltd. v. Gulick,
411 F.2d 696 (1969): GSA v. Benson, 415 F.2d
878 (9th Clr. 1969); Consumers Union v. Vet
erans Administration; 301 F. SupP. 796 (SD.
N.Y. 1968); International Paper CO. V. FPC,
438 F.2d 1349 (2d Cir. 1971); Polymers v.
NLRB, 414 F.2d 999 (2d Cir. 1969).

60 5 U.S.C. § 551 states:
... 'agency' means each authority of the

Government of the United States, Whether
or not it Is Within or subject to review by an
other agency, but does not include-(A) the
Congress; (B) the courts of the United
States; (C) the governments of the territo
ries or possessions of the United States; (D)
the government of the District of Columbia;
or except as to the requirements of section
552 of this title-(E) agencies eomposed of
representatives of the parties or represent
atives of organizations of the parties to the
disputes determined by them; (F) courts
martial and military commissions: (G) mill- .
tary authority exercised in the field in time
of war or In occupied territory; or (H) func
tions conferred by sections 1738, 1739, 1743,
and 1744 of Title 12; chapter 2 of Title 41; or
sections 1622, 1884, 1891-1902, and former
section 1641(b) (2) of Title 50, appendix.
For a broad discussion of the meaning of
"agency" within the Freedom of Information
Act context, see Soucie v. David, 488 F.2d
1067 (D.C. Clr. 19711.

.. See Davis, supra, note 9.
•2450 F.2d at 673, fn. 7.
'3 Social RehablUtatlon Service (SRS) In

formation Memorandum, AO-IM 72-10, Dec.
8, 1971, quoted at length in the conclusion
to this article.

.. Boeing Aircraft V. Coggeshall, 280 F.2d
654 (D.C. Cir. 1960).

.. See H.R. REP. NO. 1497, supra, note 22;
S. REP. No. 813, supra, note 14.

•• Carl Zeiss Steftung V. VEB Carl Zetss
Jena, 40 F.R.D. 318, 324 (D. D.C. 1966), atrd
sub '/1.(>171. Carl Zeiss Jena v. Clark, 384 F.2d
979, cert. /lenied, 389 U.S. 952 (196'1) (here
inafter referred to as Carl Zeiss).

17ld.

tion of the basis for administration, and that
the word "administrative" was in the statute
to allow instructions to law enforcement per
sonnel of the regulatory agencies to remain
undisclosed. The House Report. characteris
tically goes ftirtherand exempts instructions
to staff which, if disclosed,. woUld defeat the
purpose of the agency. Examples given by the
A.G. memorandum are:

..•. those portions of its staff manuals and
instructions which set forth criteria or guide
lines for the staff in aUditing or inspection
procedures, or in theselection or handling of
cases, such as operations tactics, allowable
tolerances, or criteria for defense, prosecu
tion or settlement of cases.
The A.G. reco=ends that' the undisclosa
ble information be deleted from the manual.
However. it should be noted that the Act it
self allows deletion for matters which wlll
constitute an unwarranted invasion of per
sonal privacy and requires a written state
ment explaining such deletions. Assuming
that the A.G. memorandum and the House
Report are aeeepted, the deletions of undis
closable material should likewise be explained
in writing.

""414 F.2d 999 (2d Cir. 1969). The court
also raised the spectre of relevance in respect
to the application of the second exemption.
Clearly, however, relevance is no longer re
quired for disclosure. After holding that the
second exemption applied, the court also con
sidered the staff manual to be exempted by
the fifth exemption. This conclusion seems
preposterous in light of the history and
meaning of the fifth exemption, discussed
infra. .

00 H.R. Rep. No. 1497, supra, note 22. While
the House Report would exempt,

.•. records which relative to ... inter
nal rules and practices which cannot be dis
closed to the publiC without substantial pre
judice to the effective performance of a sig
nificant agency function.••.

The Report excludes from the exemption
matters of Internal management such as
employee relations and working conditions.
ThUS, the House Report seems to be stand
ing the second exemption on Its head. See
Att'y Gen. Memo, supra, note 25 at 30-31.
As if to demonstrate the absurdity of the
House Report's interpretation of the exemp
tion, HEW lists the following matters as be
ing exempt from disclosure:

This exemption covers only those internal
rules or instructions to personnel relating to
how employees carry out their assigned func
tions and activities for Which the depart
ment has responsibility. ThUS, materials
which provide guidelines or instructions to
employees relating to tolerances, selection
of cases, quantums of proof, and the like, are
within this exemption. However, materials
having only management significance, such
as rules relating to work hours, leave, pro
motion plans, while relating to personnel
may be disclosed. 45 C.F.R. § 5.72.

'" See polymers v. NLRB, 414 F.2d 999 (2d
Cir. 1969); also see S. Rep. No. 813, supra,
note 14.

3' Davis, supra, note 9 at 778.
3. The Social Security Act, 42 U.S.C. § 1306,

prohibits disclosure of records obtained by
the Secretary pursuant to the operation of
the program. The legislative history indi
cates that this statute was meant to protect
individual personal information obtained by
the Secretary of HEW pursuant to the ad
ministration of Title II of the Socla~ Secu
rity Act, 42 U.S.C. §§ 401 et seq. House Ways
& Means Co=., Social Security Amend
ments of i939, H.R. Rep. No. 728, 76th Cong.,
1st Sess. (.1939): Hearings on H.R. 6635 Be
fore the House Ways.& Means Comm., 76th
cong., 1st Sess. (1939); 1950 U.S. Code congo
& Admin. News 3287, 348LSee.a~0,.20 C.F.R.
§ 401 for the. departmental regulations im
plementing 42 U.S.C. § 1306 and 45 C.FR.
§ 5.11 for the sectioIl which incorporates 20
C.F.R. § 401 into the department's general
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soever, and betrays a misunderstanding of
the Act and Its history, especially in light of
the persuasiveness of the other cases in the
area which hold otherwise.

"Schapiro Co. v. SEC. --- F. SUPP.
--. 40 U.S.L.W. 2599.

81 Getman v. NLRB, 450 F.2d 670 (D.C. Cir.
1971); Schapiro CO. v. SEC. --- F. Supp.
--,40 U.s.L.W. 2599.

so 415 F.2d 878.
.. 43 C.F.R. § 2.2.
.. 45 C.F.R § 5.70.
II:i 24 C.F.R. § 15.21.
.. 49 C.F.R. § 7.51.
'7 For a general discussion of agency regu

lations In respect to the Freedom of Infor
mation Act see Glanella, Agency Procedures
Implementing the Freedom of Information
Act, AD. L. REV. 217 (1971).

.. Koshland v. Helvering, 298 U.S. 441, 447
(1936) .

•• Addison v. Holly Fruit Products, 322 U.S.
607 (1943); Manhattan Gen. Equipment Co.
v. C.I.R., 297 U.s. 129, 134 (1930).

'" United Steel Workers of America v.
NLRB. 390 F.2d 846. 851 (D.C. Clr. 1968),
cert denied. 391 U.S. 904 (1967).

., Bristol Myers v. FTC, 424 F.2d 935 (D.C.
Clr. 1970).

.. Arizona state Dep't. of PUblic Welfare
v. HEW, 449 F.2d 456 (9th Clr. 1971); Rosado
V. Wyman, 397 U.s. 397 (1970).

'3 See note 50, supra.
... See note 53 supra, and the conclusion to

this article.
D'See GSA V. Benson, 415 F.2d 878 (9th Cir.

1969); American Mall Line Ltd. V. Gulick,
411 F.2d 696 (1969) and Sterling Drug v. FTC,
540 F.2d 698 (D.C. Cir. 1971).

... See Rodway V. USDA, Civ. No. 2553-71
(D. D.C. 1971) which alleges Wholesale viola
tions of the Food Stamp Act by USDA in
promulgating new regUlations under the Act;
and Rockbridge V. Lincoln, 449 F.2d 567 (9th
Clr., 1971), Which held that the BIA had vio
lated Its statutory duty to regulate traders on
the Navajo reservation.

D'See Bass v. Richardson, ---F.2d __,
40 U.S.L.W. 2334 (2d Cir., 1971).

,'!> WACO V. Weaver, 294 F. Supp. 433 (N.D.
Cal.,1969).

D9 Another example of this type of declslon
making is the waiver power granted to the
Secretary of HEW by § 1115 of the Social Se
curity Act. This power was recently exercised
in allowing California to implement a polley
of co-payment for Medicaid services and ben
efits-a practice otherwise forbidden by fed
eral law. See CWRO V. Richardson, Civ. No.
C-72-341 (N.D. Cal., 1972), an action filed to
challenge the decision.

100 NWRO V. HEW. Clv. No. 1042-71 (D. D.C.
1971) .

10' See NWRO V. Richardson, 334 F. Supp.
488 (D. D.C. 1972) .

1"2 Citizens to Preserve Overton Park V.
Volpe, 401 U.S. 402 (1971).

100 Id.
10, 5 U.S.C. § 552(a) (3).
10, Att'y Gen. Memo, supra, note 25.
lDO Bristol Myers CO. V. FTC, 424 F.2d 935

(D.C. Clr. 1970).
10, Glanella, s1lpra, note 87 at 231.
'''' S. REP. NO. 813, supra, note 14 at 2.
'00 Id. at 8.
lloWellford V. Hardin, 315 F. Supp. 175

(D.C. Md. 1970), atJ'd 444 F.2d 21 (4th Cir.
1971); Glanella, supra, note 87.

m See Note, The Freedom Of Information
Act ana the FTO: A Study in MiSfeasance,
4 Harv. Civ. Rights-Civ. Lib. L. Rev. 345
(1969); Nader, Freedom From Information:
The Act and the Agencies, 5 Harv. Clv.
Rlghts-Civ. Lib. L. Rev. 112 (1970).

112 5 U.S.C. § 552(c).
U3 GSA v. Benson, 415 F. 2d 878 (9th Cir.

1969) •
m 5 U .s.C. § 552 (b) . These rules are located

as follows tor a number of agencies With
Which poverty lawyers are most likely to
have contact: HEW, 45 C.FE. § 5; HUD, 24

C.FE. § 15.1; Dep't of Labor (DOL), 29 C.FE.
§ 70.1; USDA (Consumer and Marketing
Service), 7 C.FE. § 900.513, Dep't of Immigra
tion, 8 C.F.R. § 103.9; Dep't ot Interior
(Bureau of Indian Affairs), 43 C.FE. § 2.1;
Dep't of Transportation (DOT), 49 C.F.R.
§ 7.1.

115 While nothing in the statute requires
an agency expressly to copy a record as such,

. It would seem that the phrase "shall make
the records promptly available" would in
clude copying. This would be especially true
where the request comes from a location
other than where the records are physically
located. Also, the A.G. memorandum assumes
that copies wlll be made available, probably
on the basis of the Senate Report which
states:

The phrase . • . copying . . . was added
because it Is frequently of little use to be
able to Inspect orders or the like unless one
Is able to copy them for future reference.
Hence the right to copy these matters is
supplemental to the right to inspect and
makes the latter right meaningful. S. Rep.
No. 813, supra, note 14.

116 49 C.F.R. § 7.71.
111 A case has recently been filed against

HEW which, inter alia, seeks a declaratory
judgment declaring that the absence at time
limitations in the agency rules violates the
Freedom of Information Act. Dellums V. HEW
(D. D.C., Jan. 28, 1972), available from the
Clearinghouse, Clearinghouse No. 7328.

118 Glanella, supra, note 87.
110 Detense Supply Agency, 32 a.FE. § 1260.6

(b)(3).
12<l There is good support tor this approach

In EnVironmental Detense Fund v. Hardin,
428 F.2d 1093, 1099 (D.C. Clr. 1970) .

"'Id. See also, Isbrandsen v. United States,
211 F.2d 51 (D.C. Cir. 1958); and American
Broadcasting Co. v. FCC, 191 F.2d 492 (D.C.
Clr. 1951). On promptness and possiblllties
tor jUdicial review of unlawfully Withheld
agency action, see also Gianella, supra, note
87.

m See, e.g., NWRO V. HEW, Clv. No. 1042
71 (D. D.C. 1971) (order denying motion to
dismiss, entered Aug.H, 1971).

123 Skolnick V. Parsons, 397 F.2d 523 (7th
Cir. 1968); Davis, supra, note 9.

m See note 50, supra.
m Note, The Freedom of Information Act:

A Critical Review, 38 Geo. Wash. L. Rev. 150
(October 1969); Katz, The Games Bureau
crats Play: Hide and Seek Under the Freedom
Of Information Act, 48 Tex. L. Rev. 1261
(1970). See supra, note Ill.

m 5 U.S.C. § 552 (a)(3).
l21Bristoi Myers CO. V. FTC, 24 F. 2d 935

(D.C. Clr. 1970). But see, Ackerley V. Ley, 420
F. 2d 1336 (D.C. Clr. 1969), where the appel
late court noted Its displeasure with the
delay by the agency which resulted In the
plaintiffs receiving the requested records well
after the hearing for which the records were
inItially requested.

128 E.g., 5 U.S.C. § 705.
129 See, e.g., Youngstown Sheet & Tube CO. V.

Sawyer, 343 U.S. 579 (1952), where the court
preliminarily enjoined the government's
seizure of the steel mills even though, under
the government's analysis of the case, such
an Injunction effectively disposed of the case.
The Supreme Court upheld such preliminary
injunctions when successful outcome for the
plaintiff Is assured.

130 Supra, note 53.
131 Department ot Health, Education, and

Welfare, Social and Rehabllltation Service,
Information Memorandum AG-IM 72-10
(December 8,1971). Available trom the Clear
inghouse, Clearinghouse No. 7361 (3 pp.).

Mr. BAKER. Mr. President, the pro
vision of superior legal assistance to
those individuals who otherwise would
be unable to secure the services of a
competent attorney is an essential pre
reqUisite for assuring equal opportunity

in a. nation governed by law. Whether
legal assistance is provided through a
legal services corporation, as is provided
under S. 2686, or through another legis
lative vehicle, it is clear that many citi
zens are able to seek legal redress and
otherwise obtain the rights and privileges
guaranteed to them by law only through
a legal services program..

Because legal assistance is an issue of
such critical national importance, how
ever, and because of the. controversy
generated by the various legal assistance
programs operated under the supervision
of the Office of Economic Opportunity, I
believe that the Senate should accord
the Legal Services Corporation Act, S.
2686, more intensive consideration than
is evidenced by the motion to invoke
cloture before the Senate today.

As my colleagues are aware, the OEO
legal services program has been criticized
extensively because of the alleged pro
fessional involvement of legal assistance
employees in political activities, public
demonstrations, labor activities such as
boycotts or strikes, and other quasi-legal
or nonlegal activities.

While I am aware of and reassured by
the language in S. 2686 Which seemingly
prohibits activities of this nature on the
part of Legal Service Corporation em
ployees and grant recipients, the nature
of certain extensive amendments ex
pected to be offered to the Legal Services
Corporation Act indicates that not a few
of my colleagues continue to possess sub
stantial concern regarding the possibility
of Federal financing of political and
quasi-political activity under the aus
pices of legal services.

Furthermore, the very existence of a
large number of proposed amendments
to S. 2686 leads me to the conclusion that
additional and unlimited opportunity fOl'
debate, negotiation and compromise is
desirable in order to effect a truly rep
resentative legal assistance program.

Thus, at this early point in the second
session, I am not persuaded that the Sen
ate should limit debate on S. 2686. My
vote against cloture today should not be
construed as predictive of opposition to
S. 2686, however, for I intend to support
the bill if I remain convinced of its rea
sonableness and its merits.

Finally, in the event that the Senate
fails to invoke cloture at tIlls time, I wish
to assure my colleagues that I will con
tinue to possess an open mind concern
ing the need to proceed with final con
sideration of legal services legislation in
the not-too-distant future.
LEGAL SERVICES CORPORATION: It. COMMITMENT

TO EQUAL JUSTICE

Mr. MUSKIE. Mr. President, today the
Senate is once again considering legisla
tion to continue and strengthen the legal
services program, and to protect its in
dependence, by .establishing a Legal
Services Corporation to administer Fed
erallegal aid to the poor. The goal of a
strong, independent legal services pro
gram-and the vehicle of a Federal legal
services corporation__have the wide
spread support of concerned citizens, the
organized legal profession, Senators and
Congressmen of both parties, and the
President. I hope the Senate will respond
to this support with prompt and en-
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thusiastic approval of S. 2686, the Legal
Services Corporation Act, so that it may
be brought to conference with the House
and enacted into law.

The Legal Services Corporation Act
before us today is a product of similar
legislation which Congress has been con
sidering for the past 3 years. The Sen
ate passed a Legal Services Corporation
Act in 1971, and again in 1972. This year,
supporters of legal services have worked
hard to reach agreement on the specific
language contained in S. 2686, and have
produced legislation which has broad
support, including the support of the ad
ministration.

This bill gives protection to the legal
services program's. strength, flexibility,
and independence, while inclUding more
than adequate safeguards against po
tential abuses in the use of legal services
funds. S. 2686 would establish a non
profit corporation with an ll-member
Board of Directors, appointed by the
President subject to Senate confirmation,
with 3-year terms. It also would estab
lish nine member State advisory councils
appointed by each Governor from the
members of each State bar.

The act in addition would establish
a National Advisory Council of 15 mem
bers, representative of the bar as well
as legal services constituent groups, to
consult with the. Corporation's Board of
Directors on rulemaking and other ques
tions. The Corporation, under the direc
tion of a full-time President elected by
the Board, would contract with local
agencies to deliver legal assistance as
well as back-up assistance. Legal services
attorneys would be subject to the bar
association's canons of ethics and code
of professional responsibility, with spe
cific restrictions on outside remunerative
work and direct participation while on
duty in demonstrations, picketing, boy
cots, strikes, riots, or illegal acts. The
Corporation and attorneys receiving its
funds would also be prevented from
lobbying except when requested to sub
mit views to a legislative body.

Mr. President, the record of legal serv
ices demonstrates that the program has
made an important contribution toward
attaining social justice in America. By
providing the poor with access to our
legal system, the legal services program
has given hope that justice in America
will truly be available without regard to
wealth-by allowing the low-income
citizen as well as his more fortunate
neighbor to invoke judicial protection
for his rights.

We in Maine are particularly proud of
the legal services program in our State
Pine Tree Legal Assistance, Inc. Since it
\',,'as established 6 years ago, Pine Tree has
handled more than 34,000 cases. Most of
those cases have involved problems for
which citizens in our system of justice
have traditlonallysought recourse to civil
legal remedies: Consumer problems, em
ployment problems, problems with ad
ministrative agencies, housing problems,
and family problems. And the over
whelming majority pf those cases-over
80 percent:-:-have been handled, in the
best legal tradition, by settlement with
out recourse to court litigation. And for
its work. Pine Tree Legal Assistance
has won congratulations and support

throughout the State, documented by
editorials from the Brunswick Times
Record, the Portland Evening Express,
and the Biddeford-Saco Journal, which
I will ask to be inserted in the RECORD at
the conclusion of my remarks,

But unless the legal services program
is strengthened, the "access to justice"
which Pine Tree provides will be jeopar
dized. Since 1971, the ratio of potential
low-income clients to legal services attor
neys in Maine has increased by almost 40
percent-from 7,600 to 1 in 1971, to 10,520
to 1 today. According to Pine Tree's legal
director, Marshall Cohen,in 1973 Pine
Tree provided help to fewer people than
in any year since 1968-as a result of in
creased costs but stable resources. And
without new legislation, Pine Tree's con
tinued existence is threatened.

The Legal Services Corporation bill we
are considering. today would insure that
the worthwhile legal services program is
continued, and would provide a vehicle
for granting it increased reSOUl'ces while
protecting its independence and profes
sional integrity. Our commitment to
equality and social justice argues for giv
ing the bill our speedy approval,

Mr. President, I ask unanimous con
sent that editorials in support of the Pine
Tree Legal Assistance, Inc., be inserted in
the RECORD.

There being no objection, the editorials
were ordered to be printed in the RECORD,
as follows:
[From the Brunswick (Maine) Times Record,

Feb, 18, 1973]
SUPPORT LAWYERS FOR THE POOR

The Office of Economic Opportunity
(OEO), the agency set up by the Johnson
Administration to spearhead the war on pov
erty, has run Into a lot of snags, and the
plan In Washington now is to abollsh it as
such and transfer the worthwhile functions
It does perform to other agencies. It Is a
decision we have, on the whole, endorsed.

There is one component of OEO, however,
that has been generally acclaimed across the
nation, and that is its legal branch which
prOVides legal services to the poor.

It has, of course, also been attacked, for
government agencies in particular do not
appreciate seeing public funds used to launch
legal assaults against some of their practices.

But, as we say. In general this particular
function of OEO has met with general ap
proval. The Nixon Administration itself has
proposed the formation of a separate cor
poration to run the program so that it wUl
not be so vulnerable to political pressure.

In Maine the OEO's legal branch is repre
sented by Pine Tree Legal Assistance, head
quartered in Portland and WIth branch omces
around the state.

It is an agency we probably don't hear
about as often as we should but it has ac
complished some very significant things in
recent years. The cases they have won not
only benefit the poor, but all of us.

Some examples:
Elimination of debtor's prison in the state.
Requiring that housing units meet stand-

ards of livabUity.
Right of legal counsel to anyone facing

imprisonment, Including juveniles.
Right to a fair hearing in cases involving

termination of Medicaid benefits.
Right to fair hearing In cases where the

state is trying to remove children from their
mother's care.

Elimination of Indefinite bread and water
solitary confinement in state prison,

There are more accomplishments of Pine
Tree Legal Assistance In the state, but those
listed proVide a fair sample of what the

agency has been able to accomplish In the
short time it has been organized.

The agency's federal funding for the year
is $506,000, but this is not enough to meet
the almost overwhelming task of meeting
the legal needs of the state's poor.

Accordingly, the agency has launched an
annual fund drive to supplement this federal
funding, and we were pleased to see In the
news media that a major bank. is one of
the first organizations in the state to make
a contribution.

We hope more contributions, corporate and
private, will be forthcoming, .for this Is an
agency that genuinely deserves our support.

Contributions, which are tax deductible.
may be made to Pine Tree Legal Assistance,
565 Congress st., Portland.

[From the Portland (Maine), Evening
Express, Mar. 1, 1973J

KEEp PINE TREE LEGAL ALIVE

One of the projects authorized by the
White House, in its program of turning the
clock back to the good old days, is dis
mantllng of the legal assistance system orga
nized by President Nixon's predecessor. This
will cut off funds for 2,200 lawyers now em
ployed to aid the poor In securing rights
hitherto denied them, so that if the program
Is continued it will have to be funded by
other means.

By a coincidence, although Its own federal
funds will be cut off before the end of the
year, Plne Tree Legal Assistance, Inc., has
launched a campaign to raise hopefully,
$100,000 so that It oan meet the demands
now put upon it. Mr. Marshall Cohen, ad
ministrative director of the project, says
"we simply can't proVide the same level of
serVices," and we are pleased to find the
Casco Bank, the Maine Bar Association, and
a number of other organizations and indi
Viduals rallying to Pine Tree's side.

These attorneys for the poor are handling
over 5,000 cases a year, nearly all of which
are individual service cases. Poor people, to
a larger extent than other elements of the
popUlation, have little knowledge of their
legal rIghts. Occasionally Pine Tree Legal
Assistance InItl.a.tes class action suits, and it
is this type of litigation that annoys the
people around the President.

We hope the fund drIve succeeds, all the
more so since Pine Tree will run out of fed
eral money this fall, if not sooner. The bar
itself now recognizes its duty to help those
less fortunately situated. and it finds many
young lawyers turning from corporate law
to the type of personal assistance to the un
derprivileged that renders Pine Tree Legal
Assistance so valuable here in Maine. Even
so, they ca.nnot live Without financial help.

[From the Blddeford-8aco (Maine) Journal.
Feb. 19, 1973J

IN OUR OPINION PINE TREE LEGAL Is WORTH
SUPPORTING

One worthwhile agency that will be hurt
with the dismantling of the omce of Eco
nomic Opportunity (OEO) will be Maine's
Pine Tree Legal Assistance program.

Since its Inception in Maine in 1967 Pine
Tree Legal has handled close to 25,000 legal
matters for the state's estimated 200,000 poor
people.

A few of the cases made dramatic head
llnes like the breakthrough In getting the
State Health and Welfare Department to let
foster children visit their parents.

However, Pine Tree's list of accomplish
ments goes on for pages. Some examples:
elimination of debtor's prison, a consumer
protection organization, the right to fair
hearing if the state tries to remove children
from a mother; the right of an attorney for
anyone facing imprisonment Ineludlng Juve
niles, the requirement that housing units
meet standards of lIvablllty, and the right to
fair hearing In cases involving termtnatlon·
of Medicaid benefits.
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trust ,which';has been placed in him. He
must fully. abide by the canon ofethics
ofthe disciplinary, rules of the code' of
professional responsibility" whichever
applies in his State. This means that he
"shall not permit a person ..who recom
mends, employs, or pays' him to render
legal services for' another' to direct-his
personal judgment." It also means that
he "must always be free. to exercise his
professional judgment without regard to
the interest or motives of a third per
son." It would be anomalous for the Gov
ernment to deny the lawyer adherence to
these guidelir-es merely because the Gov
ernment itself is the employer; The 'bill
also guards against excessive" political
activism by prohibiting the corpora
tion's employees from engaging in or
encouraging others to' demonstrate
picket, boycott, or strike. Finally, it spe~
cifically limits legislative representation
to those occasions in which action is nec
essary for the provision of legal advice
to a client or to responses to requests
from members of the legislature.

When balancing the' bill •• 'before us
against the potential harms of restrictive
regulations, ;r believe that ,,'e must come
down on the side of full independence for
the attorney. Surely tIle attorney who'
seeks to challenge a law which is Unfair
to his client or who wishes to enforce
an existing law is not upsetting our legal
system. Rather he is doing precisely the
type of thing which that" system con
templates and permits.

Kansas legal service programs provide
us with an interesting focal point for this
kind of aCtion. The three local centers
which handle thousands of cases a :year
have engaged in a total ()f approximately
1~ class action SUits in 4 years of opera
hon. The attorneys firmly believe that
this type of suit is necessary. Its limited
use also indicates that the privilege has
not been abused. The director of one
program has indicated that he has con
siderable reservations about the classac
ti?n suit as an effective top! for serving
hIS clients. It is likely that .other at
torneys who find that.e:l{cessiveuse of
class. action suits are .J:J,ot necessarily
effective may well restrict their.USe' in
the future. ' ,

The experience in Kansas "indicat~~
that independence does' not necessai"ily
connote conflict with the law. or estab
lished institutions. The, reports I have
received uniformly demonstrate that
close cooperation between., legal aid
societies, which are' also' recipients of
legal service grants, and private attor
neys has been a highly desirable means
of prOViding a full range of legal-sup
port for our citizens. Finally, not due of
the three Kansas offiees repqrtslobbying
before the State legishtture with.outan
express invitation from a member. "

COVERA~E Ie.

Another major "in~erest . which must
be considered is thecoyer~ge of any legal
services program~ TIle:me\'isure.,' before
us specifies that thele~slation is de':
signed t<> provide ~qual access,to the
judicial syst,em ofth~United Sta~.sand
high quality legal:assistance itO •those
who cannot afford adequate eo'unsel. It
does not speak of the espousal of s()cial
causes but of service tQJnflividuaiclients.

INDEPENDENCE

Throughout the history of the legal
services program a primary concern has
been the independence of attorneys serv
ing low-income families. Independence,
means not only freedom from outsIde
political interference, but also freedom
to use the full range of an attorney's
tools.

The bill we are considering not only
protects this freedom by creating an in
dependent corporation, but also by al
lowing the attorney to utilize the legiti
mate means at hIs disposal in behalf of
his client. Concomitantly, the bill pro
vides protections to insure that an at
torney's actions do not violate the public

EFFICIENCY

One of the major objections to the
existing program has been its Inability
to efficiently serve., low-income clients.
Some argue that commitments to popu
lar social causes. have detracted from
this goal. Others cite inadequate report
ing and statistical recordkeeping by local
agencies. However, available statistics do
not support the contention that a dis
prOpOrtionate share of the time of legal
service attorneys .is spent on law. reform
or socIal action, The. March 1973, GAO
rePDrtstated that attorneys In seven pro
grams surveyed were fully occupied with
meeting individual day-to-day needs and
were unable to devote more time to eco
nomic development and law reform.

Mr. PEARSON. Mr. President, the
Legal Services Corporation Act requires
that we make a policy decision about the
nature of legal assistance provided to
low-income individuals in the United
States. Even though this bill is contro
versial, no one has argued that low-in
come individuals are not entitled to legal
assistance when they are incapable of
procuring sufficient private counsel.
Rather, the decision before us involves
the method of providing tIle necessary
assistance. In this framework, I suggest
that the real issue is whether the POOl'
have the right to the full range of legal
protecti<>ns capable of being offered by
an attorney operating within the ethical
boundaries of his profession. Conversely,
we must determine whether an attorney
will be limited in his actions simply be
cause he is employed by a corporation
which is publicly financed.

These are not easy questions. The need
to account for public funds is a vitallY
important consideration. There have,
undOUbtedly, been abuses and indiscre
tions in the existing program. I submit,
however, that the bill before us contains
adequate safeguards and also provides a
full and equa.J range of legal representa
tion to those who must rely upon Gov
ernment assistance to gain access to the
courts.

Mr. President, in 1971 I was pleased
to cosponsor the bill introduced by the
Senator from Minnesota (Mr. MONDALE)
which would have established an inde
pendent legal services corporation. The
administration proposed a similar meas
ure in May 1973. A review of the objec
tions to the present bill coupled with the
accomplishments of Kansas legal service
centers, compels my continued support
of an independent legal service corpora
tion as an effective and advantageous
means of providing legal assistance to the
poor.

Many ot Its accomplishments involve class Ninety-five to 98 percent of the Califor
actions-making changes that affect a large niarural'legal assistance program total
number otpeople. But Pine Tree also han- caseload was of the indivIdual day-to..,.
dlesmany individual cases, too. An example: dli,y nature. This program has often been"
a woman was fired trom her job because she
refused to work on Sunday which is a reU- cited as the most law reform oriented
gious holiday to her. Pine Tree got her job program in the country.
back with retroactive pay. Nevertheless; the charges are not with-

But Pine Tree's federal grant has been out some substance. Provisions in S. 2686
frozen at the same level for the past ~wo . address this problem and provide new di
years, and prospects for additional fundlllg rections in'efficiency. One section grants
are dim. th 0 t'o tl th·t t .So we support Pine Tree's efforts in start- e c rpora I n le au 01'1 y a reqUIre
ing Its first fund-raising campaign includ- any necessary reports from grantees re
Ing an application for United Fund support garding their actions and also mandates
,and participation in federal revenue sharing. full recordkeeping with respect to the use
LEGAL SERVICES PROVEN EFFECTIVE IN KANSAS of funds provided by the grants. It is also

interesting to note that the bill, by per
mitting the use of class action suits where
necessary, may well serve to facilitate the
efficient administration of justice. Indeed,
the class action suit hus been permitted
by courts as a measure of reducing the
mUltitude of individual grievances which
might arise around a single issue. By re
stricting class action suits we might well
encourage additional backlogs in our
courts and defeat the very reforms which
have been encouraged by the judiciary.

Nowhere is the potential efficiency of a
staffed legal services center more obvious
than in the operation of Kansas legal aid
societies. In the past year the Wichita
Legal Aid Society, an OEO grantee, rep
resented 4,321 indivIduals-roughly 1 at
torney for each 800 clients. OEO has
stated that the national case load aver
age is approximately 1 attorney per 500
clients. This efllcient operation has been
made possible by the close working re
lationship between the Legal Aid Society
and the Wichita Bar Association. The
society has often made a practice of util
izing private attorneys in important
cases.

I am also proud of the comparisons be
tween the three Kansas programs and
those in other cities of similar size. One
city in region VII larger than Wichita re
ceived a grant of $237,000, and served
3,742 clients. Wichita, with a population
of 250,000, served its 4.321 clients with a
grant of $127,000. Similarly, the Topeka
program served 1,959 clients with an OEO
grant of $53,000. Another city in region
VII with a larger populaton served fewer
clients, 1,249, with a larger bUdget, $64,
000. The Kansas City, Kansas office also
compares favorably. The commitment of
the attorneys in these offices is obvious
and praiseworthy.

The programs in these cities can serve
as a model of the potential for efficient
legal services when a staffed center co
operates with local bar associations.
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While this service should be extended to
people based upon income distribution, I
think we would be remiss if we did not
emphasize the need to extend coverage
to all geographic areas. The poor are not
confined to metropolitan cities. They are
in every rural county in this Nation and,
as such, must also be remembered when
we are enacting this legislation.

I believe that'the bill before us ade
quately insures that only the low-income
individuals will benefit from Federal as
sistance. The mandate of section 1007(a)
(2) is explicit and proposes a criterion
which states that aid should be given to
those "financially lUlable to afford legal
assistance." S. 2686 also proposes a broad
range of eligibility for grantees of Cor
poration funds. I would also hope that
any administration of the program takes
full cognizance of the committee lan
guage which emphasizes that the needs
for adequate local assistance exist both
in metropolitan and rural areas.

Again I think it would be helpful to
look to Kansas for examples of effective
coverage in the existing program. The
Topeka Legal' Aid Society in the' past
year worked with a total of 2,500 low
income individuals out of a total poverty
population of 15,000. This is particularly
significant in light of the limited level of
funding provided by OEO.

The grantee received $53,000 in the
past year and, in addition to serving in
dividmtl clienj;s. also conducted counsel
ing for a variety of low-income groups.
While the Kansas Program exists in the
three major metropolitan areas in the
State, I am hopeful that this can be ex
panded to inclUde rural areas in the
futur~.,

CONCLUSION

. Mr. President,. the time. has come for
the Federal Government to make a com
mitment to. the. adequate provision of
legal services for lOW-income individuals.
In so doing we must not create a system
which handicaps attorneys by restrictive
rules an~l limitations on, the. range of
tools which they can employ. Such ac
tion would provide second-class legal
representation. I do not believe that ac
tion by attorneys to enforce laws is un
desirable;" nor do I believe that pubHc
funds aremisspentwhei:f an attorney
challenges a law which tinreasonably dis
criIriL,ates against his' clIent.' While we
cannot support social protests, we can
and must promote equal protection under
the law. The Legal Services Corporation
Act makesstl"ides in this direction and
deserves oUr sUPl:lort. .. ,

Mr. BROOKE. Mr. President, this
issue has been before Congress in vari
ous fOrmS for 8 years. We have debated
and_disc.ussed the merits .. of a-Legal
ServiceS.,C\lrporation for' 3. years. In
JanuaiY'~6t1971;.the President's Com

-mission on Executive Organization-the
Ash report-called for a public corpora
tionto proVide legal serVices for Amer
ica's poor.!C~7;.

This bilL is similar to· two separate
bills passed by the Congress within the
last 2 years. All of the issues raised now
were raised I then: I The .issues' Were de
batedarld considered at' those times.....

Let tne Corporation begin: Give those
;;;·a:fuC·:"'li&:-i>lirt 2' 'I'll I}':r" r:
-:":f~.:.Hnu_t;:)},-l 5~L; >

unable to afford cOlU1sel the chance to
receive legal services from a competent
professional. Our system of justice must
be open to rich and poor alike.

There· can be no further delay. Many
of the amendments that have been in
troduced are repetitious. They add noth
ing to what we know now: The provision
of legal services to America's pOor is
necessary and can best be accomplished
by a Legal Services Corporation as pro
posed by the committee.

The White House has urged prompt
approval of this bill in its current form.
The committee report was unanimous.

Let us move on this bill. The President
wants a Legal Services Corporation bill.
The Senate wants a Legal Services Cor
poration bill. The American people want
and need a Legal Services Corporation
bill. It is tiIrie to act.

Mr. ROBERT C. BYRD. Mr. President,
I yield myself such time as I may require
from the 1 hour allotted to me under the
cloture rule.

The PRESIDING OFFICER. The Sen
ator from West Virginia may proceed.

Mr. ROBERT C. BYRD. Mr. President,
discussion has been had with representa
tives on all sides on the question pend
ing before the Senate. I think that an
agreement has been reached tentatively
which would permit the Senate to work
its will on the Senate bill tomorrow with
out any additional rollcall votes today,
with the Senate coming in at 10 a.m.
tomorrow and beginning to vote perhaps
by 11 a.m. on amendments, and reaching
a final vote tomorrow evening on the
Senate bill.

This agreement, of course, does not
envision a substitution of the language
in the Senate bill for the language of
the House bill. That would be matter
that would still confront the Senate after
action is completed: on the Senate bill.
That matter wotild confront the Senate
in any event, however, whether we reach
an agreement today or not. If we were
to go into the middle of next week to
complete action on the Senate blll, we
would still have the problem of substitut
ing the language of the Senate bill for
that in the House bill, and that means
that the opponents of the legislation; act
ing within their rights, could force the
Senate down the cloture route again at
that time on the House bill.

So the agreement entered into would
not take away from them any of their
rights, nor would it convey any addi
tional rights to those who support the
legislation. The only thing it would do
would be to expedite final action on the
Senate bill by tomorrow evening. Then,
the Senate, on Ftiday, if Senators are
agreeable, could discuss the· Genocide
Convention and next week come back to
the House version' of the legal services
bill.:

Mr. JAVITS. Mr. President, will the
Senator yield?

Mr. ROBERT C. BYRD. I yield.
Mr. JAVITS. First; Members may have

amendments, and the cloture route is not
adapted to our usual consent rule on
amendments, but it is understood among
all active parties that we will do'ourut
most· to accoIl;1modate 8!!lstora with

amendments, so the arguments may be
made pro and con and votes may be had
on each amendment.

The second point is, it must be under
stood we will move, within the limited
time, to substitute-if we should decide
to do that; we may not decide to go that
route, but if we do, we will move to sub"
stitute-the Senate text in the House bill.

If the Senator will allow me, I would
like to make a parliamentary inquiry.

Mr. President, if that motion is made,
and that motion is adopted, is it amend
able unless there are amendmenj;s on the
desk?

The PRESIDING OFFICER. If it is
proposing to strike out all after the en
acting clause in the House bill' and sub
stitute the Senate language, that sub
stitute would be open to amendment.

Mr. JAVITS. But when adopted, that
would be the end of it?

The PRESIDING OFFICER. When
adopted, no further amendments would
be in order.

Mr. JAVITS. And a subsequent cloture
motion would apply to the whole sub
stitute. Is that correct?

The PRESIDING OFFICER. That is
correct.

Mr. JAVITS. And only amendments to
that substitute on the desk would be in
order. Is that correct?

The PRESIDING OFFICER. That had
been submitted between the. time the
cloture motion had been filed and that
tiIrie.

Mr. JAVITS. I thank my colleague.
I have no objection.
Mr. ROBERT C. BYRD. Mr. President,

by way of further explanation, as I have
indicated already, the cloture rule would
still be followed on the Senate bill, even
though we agree upon a time certain for
a vote on tomorrow, insofar as the re
quirement is concerned that all amend
ments at the desk be germane and that
they meet the requirement of having
been read, which requirement ha.s al
ready been met by unanimous consent.

Mr. ALLEN. Mr. President, will the
Senator yield in order that I might make
an inquiry?

Mr. ROBERT C. BYRD. I yield.
Mr. ALLEN. Mr. President, l;t parlia

mentary inquiry. As long' as cloture has
been invoked on S. 2686, it would notbe
in order, except by unanimous consent,
to bring up the House bill dealing. with
the same subject; Would it?

The PRESIDING OFFICER. Not un
der the cloture motion.

Mr. ALLEN. In. other words, under the
cloture rule, cloture having been adopted,
S. 2686 remains the unfinished business
until disposed of. flO itwould either have
to be killed or passed before the Senate
could tum to· the House blll,exce.pt by
unanimous consent. Is that correct?

The PRESIDING OFFICER. The Sen
atar is correct.

Mr. ALLEN. I thank the Senator;
. Mr. CRANSTON. Mr. President, will
the Senator yield? - '. .'

Mr. ROBERT C. BYRD. I yield. >

Mr. CRANSTON. What is the plan on
getting up the House version once we go
tI1r6ugh the process of passing· th& Sen-
.~~:version? ' .
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Mr. ROBERT C. BYRD. The cloture
which has now been invoked applies only
to the Senate bill. Oneethe Senate bill
has passed-if it is passed-the cloture
which has been invoked thereon will have
run its course. At that point Senators
may move to strike all after the enacting
clause of· the Senate bill and substitute
the House bill, but at that point cloture.
is off. Cloture will have worked its way
once the Senate bill is passed. From that
point on, the opponents of the legislation
have a clear way, within their rights un
der the rule, to continue argument with
out limit against the House bill. The Sen
ate may wish again to attempt cloture
on the House bill, but the cloture which
has been invoked on the Senate bill does
not go to the House bill. It goes only to
the Senate bill and to the final disposi
tion of that bill one way or the other, up
or down.

Mr. President, am I correct?
The PRESIDING OFFICER. The Sen

ator is correct.
Mr. NELSON. Mr. President, if the

senator will yield for a correction, he
said strike out all after the enacting
clause of the Senate bill and substitute
the House bill. I think he meant to strike
out the House language and insert the
Senate language.

Mr. ROBERT C. BYRD. Yes, of course.
I thank the Senator for calling my error
to my attention.

Mr. CRANSTON. Mr. President, is the
motion to bring up the House bill a priv
ileged motion?

Mr. ROBERT C. BYRD. Not until after
action has been completed on the Senate
bill, except by unanimous consent.

Mr. CRANSTON. And after that-
Mr. ROBERT C. BYRD. After that, the

motion would be in order.
Mr. CRANSTON. After 9 o'clock to

morrow evening, assuming the Senate b1l1
is passed, a motion could be made to
bring up the House bill; is that correct?

Mr. ROBERT C. BYRD. That motion
would be in order, but it would also be
debatable.

Mr. CRANSTON. Yes.
Mr. ROBERT C. BYRD. Mr. President,

I ask unanimous consent that a vote
occur on the final passage of the pending
legal services bill-with paragraph 3 of
rule 12 being waived-at no later than
the hour of 9 o'clock tomorrow evening,
with the understanding that any motion
or amendment-that is, any motion other
than a motion which would prevent up
or down action on the Senate b1l1-which
may be pending at that time be voted on
prior to the vote on the passage of the
bill.

The PRESIDING OFFICER. Is there
objection to the unanimous-consent re
quest? None being heard, it is so ordered.

Does the Senator expect nothing other
than divisions relative to debate in the
cloture motion to be sustained? This
one changes the time for debate.

Mr. ROBERT C. BYRD. This agree
ment only sets a time limitation for the
final passage of the Senate bill. It does
not otherwise suspend the operations of
the cloture rule. I can think of nothing
in the cloture rule that would conflict
with the setting of an hour for final
disposition. Senators will each have 1

hour, under the rule, except that final
action must occur no later than 9 p.m.
tomorrow.

The PRESIDING OFFICER. Each
Senator is entitled to 1 hour. A Senator
is entitled to bring up his amendment.

Mr. ROBERTC. BYRD. Exactly.
Mr. NELSON. Mr. President, will the

Senator yield?
Mr. ROBERT C. BYRD. I yield.
Mr. NELSON. A Senator would not be

entitled to use the hour of another Sen
ator, would he?

Mr. ROBERT C. BYRD. That is cor
rect. Each Senator would be entitled to
use his own hour; but to be yielded an
other Senator's time would require
unanimous consent.

Only qualified amendments already at
the desk would be in order.

So, Mr. President, I believe we all have
a clear understanding as to what the
agreement comprehends. I thank all Sen
ators.

With the agreement now having been
entered into, there will be no more roll
call votes today. We will come in at 10
o'clock tomorrow morning. Also, there
will be no votes tomorrow prior to 11 a.m.

Further-and I should like to have the
attention of the Chair-I should like to
make sure that this is clear: If we reach
the hour of 9 p.m. tomorrow, and an
amendment or a motion that is in or
der-in other words, a motion to table
the bill would not be in order under this
agreement-but if a motion or an
amendment is pending at the hour of
9 p.m., there would first be a vote on
that matter or those matters then pend
ing, and the vote on final passage would
immediately follow.

The PRESIDING OFFICER. Without
objection, that is the understanding.

Mr. ROBERT C. BYRD. Mr. Presi
dent, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro
ceeded to call the roll.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. President
I yield myself 1 minute after order is re~
stored in the Senate.

The PRESIDING OFFICER. There
will be order in the senate.

The Senator from West Virginia is
recognized.

ORDER FOR ADJOURNMENT TO
10 A.M.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that when the
Senate adjourns tonight, it stand in ad
journment until the hour of 10 a.m. to
morrow.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. President,
I believe that the previous order was for
the convening of the Senate at 12 o'clock
tomorrow.

The PRESIDING OFFICER. The Sen
ator from West Virginia is correct.

Mr. ROBERT C. BYRD. Mr. President,
under the order entered yesterday, the

Senate will. recess fat'~somElPomt';thfs
.afternoon until .the' hour ()f;18 :30· :p:m.
tonight. After thePreSideIltdelivers his
state of the Union meSsage'; the :Senate
\VillstaIid .adjourned .uiJ.til 'tomorrow;
.' I am merely arranging· the time now

for convening tomorrow•.
The PRESIDING OFFICER: The Sen-

ator is correct. ';' " r: ..
Mr. ROBERTC."BYRD. I thank the

Chair.
--.... -.-

ORDER FOR RECOGNITION OF SEN
ATORS GRIFFIN AND ROBERT C.
BYRD AND FOR THE :CONSIDERA
TION OF THELEGAL::SERVICES
BILL TOMORROW·'
Mr. ROBERT C. BYRD. Mr. President.

I ask unanimous consent that, after the
two leaders or their designees have taken
recognized on tomorrow under the stand
ing order, the minority whip, theSena
tor from Michigan (Mr; GRIFFIN), and
the majority whip,. the . Senator from
West Virginia (Mr. ROBERT ;C. BYRD),
each be recognized for not to exceed 10
minutes and in that order; .after which
the Senate resume the consideration of
the unfinished business, the legal serv
ices bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER THAT THERE BE NO VOTES
PRIOR TO 11 A.M. TOMORROW

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that there be no
rollcall votes on tomorrow prior to the
hour of 11 a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The 1 minute of the Senator has ex
pired.

Mr. ROBERT C. BYRD. Mr. President.
I yield myself 1 additional minute.

VITIATION OF SENATE ACTION
ON S. 921

Mr. ROBERT C. BYRD. Mr. President,
at the request of the distinguished Sen
ator from Washington (Mr. JACKSON), I
ask unanimous consent that the action
taken by the Senate yesterday on S. 921,
to amend the Wild and Scenic Rivers
Act, whereby the Senate receded from its
amendment to the House amendment, be
vitiated.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is so ordered.

REFERRAL OF NOMINATION OF
JAMES M. DAY TO. BE ADMINIS
TRATOR OF THE· MINING EN
FoRcEMENT AND SAFETY ADMIN
IsTRATIoN

Mr. ROBERT C. BYRD: Mr President,
on behalf of the distinguished Senator
from Washington (Mr:JAcKSoN), I ask
unanimous consent that the Committee
on Interior and Insular Affairs be .dis
charged from the further consideration
of the noniination of James M. Day, of
Virginia, to be Administrat.or of the Min
ing Enforcement and Safety· Admin!::;
tration, and that the nomination be


